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Canadian-Born  of  American  Indian  Parents- 
Citizenship  Act  of  1924  and  Nationality  Act 
OF  1940 

April  9,  1942. 

Mr.  John  Danay 

2831  West  Sixteenth  Street, 

Brooklyn,  New  York. 

My  Dear  Mr.  Danay: 

The  Commisioner  of  Indian  Affairs  has  referred 
to  me  your  recent  letter  in  which  you  ask  assistance 
in  proving  that  you  are  a  citizen  of  this  country. 
You  state  that  your  father  was  born  in  New  York 
City  on  March  31,  1895,  of  parents  who  were 
American  Indians  of  the  Iroc|uois  Tribe  and  that 
your  mother  was  born  in  Schenectady,  New  York, 
on  January  31,  1902,  of  parents  who  were  also 
Iroquois  Indians.  You  also  state  that  you  were 
born  in  Caughnawaga,  Province  of  Quebec,  Can- 
ada, on  September  24,  1922,  at  a  time  when  your 
mother  was  temporarily  out  of  the  country  and 
that  you  returned  to  the  United  States  before  you 
reached  the  age  of  one  year. 

The  act  of  February  8,  1887  (24  Stat.  388) ,  as 
amended  by  the  act  of  May  8,  1906  (34  Stat.  182)  , 
provides  that  every  Indian  born  within  the  terri- 
torial limits  of  the  United  States  who  has  volun- 
tarily taken  up,  within  said  limits,  his  residence 
separate  and  apart  from  any  tribe  of  Indians  there- 
in, and  has  adopted  the  habits  of  civilized  life,  is 
a  citizen  of  the  United  States.  If  you  can  prove  that 
your  parents  met  the  requirements  of  that  act  they 
woidd  have  been  citizens  at  the  time  of  your  birth. 

By  the  act  of  June  2,  1924  (43  Stat.  253) ,  Con- 
gress declared  all  noncitizen  Indians  born  within 
the  territorial  limits  of  the  United  States  to  be 
citizens  of  the  United  States.  Therefore,  even  if 
your  parents  were  not  among  those  made  citizens 
by  reason  of  the  1887  act,  as  amended,  they 
acquired  citizenship  under  the  1924  act. 

On  October  14,  1940,  by  the  act  known  as  the 
Nationality  Act  of  1940  (54  Stat.  1137),  Congress 
revised  and  codified  the  nationality  laws  of  the 
United  States.  That  act  provides  in  part: 

"Sec.  201.  The  following  shall  be  nationals 
and  citizens  of  the  United  States  at  birth:    *  *    * 

"  (b)  A  person  born  in  the  United  States 
to  a  member  of  an  Indian,  Eskimo,  Aleutian, 
or  other  aboriginal  tribe:    *   *   * 

"  (c)  A  person  outside  of  the  United  States 
and  its  outlying  possessions  of  parents  both  of 
whom  are  citizens  of  the  United  States  and  one 
of  whom  has  resided  in  the  United  States  or 


one   of   its   outlying  possessions,   prior   to    the 
birth  of  such  person.  *  *  *" 

By  reason  of  this  act,  it  is  my  opinion  that  your 
parents  are  considered  to  be  citizens  at  birth,  and 
that  you  are  a  citizen  by  reason  of  subdivision  (c) 
set  out  above.  It  has  been  held  that  the  congres- 
sional purpose  in  enacting  subdivision  (b)  set 
out  above  was  to  make  clear  that  such  persons  are 
born  citizens  of  the  United  States,  and  thereby  to 
resolve  a  controversy  as  to  whether  the  1924  act 
applied  only  to  a  citizen  living  at  the  date  of  its 
enactment  Tolus  v.  United  States,  39  Fed.  Supp.  7. 

Section  339  of  the  Nationality  Act  of  1940  pro- 
vides that  a  person  who  claims  to  have  derived 
United  States  citizenship  through  the  naturaliza- 
tion of  a  parent  may  apply  to  the  Commissioner  of 
Immigration  and  Naturalization,  Department  of 
Justice,  for  a  certificate  of  citizenship.  I  suggest 
that  you  write  to  the  Commissioner,  outlining  your 
difficulties.  I  am  not  familiar  with  the  regulations 
governing  the  issuance  of  such  certificates  but  it 
may  be  that  if  your  parents  received  their  citizen- 
ship by  reason  of  the  1924  act  the  Commissioner 
will  issue  a  certificate  to  you.  If  such  a  certificate 
is  unnecessary,  as  I  believe  it  is  in  view  of  the 
Nationality  Act  of  1940,  the  Commissioner  will  so 
inform  you  and  you  will  thereby  obtain  an  author- 
itative statement  as  to  your  citizenship  status. 

Of  course,  you  understand  that  this  Department 
has  no  authority  to  determine  the  citizenship  status 
of  anyone,  and  that  the  opinion  expressed  in  this 
letter  is  my  personal  opinion. 

Nathan  R.  Marcolu, 

Solicitor. 


Indian  Employee  of  U.S.— Purchase  of  Trust 

Land  With  Funds  Borrowed  From  Tribal 

Loan  Fund 


April  10,  19-12. 


Syllabus 


Re:  May  Klamath  Indian  employed  by  the 
United  States  Government  purchase  land 
from  another  Klamath  Indian  with  funds 
borrowed  from  the  Klamath  Loan  Fund. 
Held:  If  the  transaction  complies  with  the  regula- 
tions issued  by  the  Secretary  under  the  act 
of  June  19,  1939  (53  Stat.  840),  it  may  be 
carried  out  because  the  purchase  constitutes 
a  "benefit  *  *  *  made  available  *  *  *  to 
the  members  of  *  *  *  [a]  particidar  tribe, 
under  *   *   *  [an]  Act  of  Congress,  *  *   *." 
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April  10,  1942. 

Memorandiun  for  the  Cotninissioner 
of  Indian  Affairs. 

On  December  15  there  was  submitted  to  this 
office  a  deed  by  which  Bertha  or  Bircie  John,  full- 
blood  Klamath  allottee  No.  531,  attempted  to  con- 
vey her  allotment  to  Harry  Elmo  Pearson  and 
Josephine  O'Donovan  Pearson,  husband  and  wife, 
one-cjnarter-blood  Klamath  Indians,  in  equal 
shares,  for  a  consideration  of  $3,500.  The  deed  and 
accompanying  papers  are  returned  to  yon  for  re- 
consideration. 

Mr.  Pearson  is  employed  in  the  Indian  Service 
as  a  stockman  in  the  extension  Service  on  the 
Klamath  Reservation.  He  is  as  such  subject  to  the 
restrictions  imposed  by  section  11  of  the  act  of 
June  30,  1934  (4  Stat.  738,  25  U.  S.  sec.  68).  This 
section  reads  as  follows: 

"No  person  employed  in  Indian  affairs  shall 
have  any  interest  or  concern  in  any  trades  with 
the  Indians,  except  for,  and  on  accotmt  of,  the 
United  States;  and  any  person  offending  there- 
in shall  be  liable  to  a  penalty  of  $5,000,  and 
shall  be  removed  from  his  office. 

It  is  clear  that  under  this  provision  the  proposed 
transaction  coidd  not  be  carried  out.  The  inca- 
pacity embodied  in  the  act  of  1834  was,  however, 
partly  removed  by  the  act  of  June  19,  1939,  which 
reads  as  follows: 

"Anything  contained  in  section  14  of  the  Act 
of  June  30,  1834  (4  Stat.  738) ,  or  in  section  10 
of  the  Act  of  June  22,  1874  (18  Stat.  177) ,  new 
sections  68  and  87,  respectively,  title  25,  United 
States  Code,  to  the  contrary  notwithstanding, 
employees  of  the  United  States  Government, 
including  those  in  the  Indian  Service,  may, 
under  such  rules  and  regulations  as  the  Secre- 
tary of  the  Interior  shall  prescribe,  be  permit- 
ted to  piuxhase  from  any  Indian  or  Indian 
organization  any  arts  and  crafts  or  any  other 
product,  service,  or  commodity,  produced,  ren- 
dered, owned,  controlled,  or  furnished  by  any 
Indian  or  Indian  organization:  Provided,  how- 
ever, That  no  employee  of  the  United  States 
Government  shall  be  permitted  to  make  any 
such  purchases  for  the  purpose  of  engaging 
directly  or  indirectly  in  the  commercial  selling, 
reselling,  trading,  or  bartering  of  said  pur- 
chases by  the  employee:  Provided  further, 
That  nothing  contained  in  the  Acts  of  Con- 
gress above  referred  to  shall  be  construed  as 
preventing   Indian    employees    of    the    United 


States  Government,  of  whatever  degree  of  In- 
dian blood,  during  their  term  of  employment 
or  otherwise,  from  obtaining  or  receiving  any 
benefit  or  benefits  made  available  to  the  In- 
dians generally  or  to  the  members  of  any  par- 
ticular tribe,  under  any  Act  of  Congress,  nor 
to  prevent  such  employees  having  Indian  blood 
from  being  members  of  or  receiving  benefits 
by  reason  of  their  membership  in  Indian 
Tribes,  corporations,  or  cooperative  associa- 
tions organized  by  the  Indians,  when  author- 
ized by  the  Secretary  of  the  Interior  vuider 
appropriate  regulations  to  be  promidgated 
by  him." 

The  provision  applicable  to  the  instant  case  is  that 
contained  in  the  last  proviso.  The  question  rs 
whether  a  land  purchase  by  an  Indian  employee 
from  another  Indian  can  be  considered  as  a  "bene- 
fit *  *  *  made  available  to  the  Indians  generally 
or  to  the  members  of  any  particular  tribe,  under 
any  act  of  Congress."  In  order  to  answer  this  ques- 
tion it  is  important  to  analyze  fully  the  backgroimd 
and  purpose  of  this  legislation.  The  act  of  1834 
was  passed  in  order  to  protect  the  Indian  wards  of 
the  Federal  Government  from  any  attempts  at  over- 
reaching on  the  part  of  Government  agents  em- 
ployed in  the  Indian  Service.  At  that  time  the 
Indian  office  in  Washington  was  not  in  a  position 
to  supervise  in  every  detail  the  work  on  the  reser- 
vations and  to  control  all  the  acts  of  the  Indian 
agents.  The  only  really  effective  safeguard  against 
undue  influence  being  exercised  by  these  agents 
on  the  Indians  under  their  supervision  was,  there- 
fore, an  outright  prohibition  of  having  any  com- 
mercial dealings  with  them  except  "for  and  on 
account  of  the  United  States."  At  that  time  already 
there  were  Indians  employed  in  the  Indian  Service, 
and  the  very  act  of  1834  provided,  as  a  matter 
of  fact,  that  they  should  be  given  preferential 
employment  in  the  Service.  On  them  the  same 
general  prohibition  was  imposed,  as  they  were  as 
likely  as  the  white  employees  to  hold  and  exer- 
cise special  influence  over  the  Indians  under  their 
administration. 

Since  that  time  conditions  have  changed  to  a 
large  extent.  Because  of  better  communications  the 
Indian  office  is  in  a  position  to  exercise  more  direct 
control  over  the  actions  of  its  field  agents.  As  far 
as  the  Indians  of  the  Service  are  concerned,  the 
policy  to  give  them  preferential  employment  has 
been  vastly  extended  and  it  is  now  an  integral  part 
of  the  general  program  of  the  Federal  Government 
to  train  progressive  members  of  the  various  tribes 
not  only  in  agricultural  trades  but  especially  in 
leadership  and  administration  preparatory  to  the 
development  of  more  extensive  self-government  of 
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the  tribes.  Tliis  policy  took  precedence  over  the 
earlier  policy  of  giving  Indians  employment  simply 
for  the  sake  of  enabling  them  to  earn  a  living.  In 
view  of  this  entire  development  it  appeared  desir- 
able to  the  Department  to  request  Congress  to 
relax  the  strict  prohibitions  imposed  by  the  act  of 
1834.  This  was  done  by  the  above-mentioned  act 
of  1939. 

With  respect  to  employees  of  the  Indian  Service 
in  general,  both  white  and  Indian,  the  purpose  of 
the  1939  act  is  simply  to  enable  them  to  engage  in 
certain  limited  types  of  business  transactions  speci- 
fically referred  to  in  the  act.  As  to  the  Indian 
members  of  the  Service  a  much  broader  policy 
was  embodied  in  the  act,  substituting  the  super- 
vision of  the  Secretary  of  the  Interior  for  the 
general  prohibition  embodied  in  the  1834  act. 

There  are,  in  effect,  two  conflicting  policies  in- 
volved: that  of  protecting  the  Indian  wards  and 
that  of  freeing  Indian  employees  in  the  Service  of 
any  impediments  to  their  free  development.  In 
the  act  of  1939,  Congress  decided  to  effect  a  com- 
promise rather  than  to  exclude  the  latter  com- 
pletely in  favor  of  the  former  as  did  the  act  of 
1834.  That  this  was  indeed  the  purpose  of  the 
act  is  shown  by  the  letter  written  by  the  Acting 
Secretary  of  the  Interior  to  the  Speaker  of  the 
House  of  Representatives  on  April  10,  1939,  with 
which  he  submitted  the  draft  of  S.  2154  which  be- 
came the  act  of  1939.  In  that  letter  the  Acting 
Secretary  pointed  out  that: 

"*  *  *  the  construction  placed  on  the  sta- 
tutes mentioned  (25  U.S.C.  sees.  68  and  87)  is 
particularly  burdensome  on  employees  of  the 
Government  possessing  Indian  blood.  *  *  * 
the  employees  of  Indian  blood  are  often  out- 
standing leaders  in  their  respective  commu- 
nities and  their  leadership  is  greatly  needed  to 
further  the  interests  of  such  organizations." 

The  letter  went  on  to  point  out  that  legislation 
was  needed  to  enable  Indians  to  take  part  in  the 
economic  life  of  their  tribe,  by  joining  cooperative 
associations,  borrowing  money  from  tribal  loan 
funds  in  order  to  extend,  for  instance  a  cattle  en- 
terprise, and  to  take  advantage  of  all  the  other 
benefits  flowing  to  the  Indians  either  by  member- 
ship in  their  particular  tribe  or  "generally  under 
any  act  of  Congress."  The  Acting  Secretary  was, 
of  course,  aware  of  the  continuing  need  for  pro- 
tection of  the  Indian  wards  under  the  super\'ision 
of  these  employees,  but  he  pointed  out:  "It  is  be- 
lieved that  such  benefits  can  be  extended  to  them 
under  appropriate  regulations  without  in  any  way 
interfering  with  their  official  duties." 

Thus  it  must  be  assumed  to  have  been  the  in- 


tention of  the  Department  at  the  time,  and  of 
Congress  when  passing  that  bill,  that  the  limita- 
tions which  precaution  required  should  continue 
to  be  imposed  on  the  dealings  of  Indian  employees 
with  the  Indian  wards  should  be  left  to  the  deter- 
mination of  the  Secretary  rather  than  be  enumer- 
ated in  the  act  itself.  That  is  the  reason  why  the 
act  was  couched  in  such  general  language  refer- 
ring to  "any  benefit  or  benefits  made  available 
to  the  Indians  generally  or  to  the  members  of  any 
particular  tribe,  under  any  act  of  Congress."  It 
would  seem  to  be  difficult  to  read  an  arbitrary 
restriction  into  the  word  "benefit."  Surely  the 
meaning  of  this  term  cannot  be  restricted  to  bene- 
fits flowing  from  tribal  membership,  such  as  a 
right  to  boiTow  from  tribal  loan  funds,  or  join 
cooperative  associations,  for  these  benefits  are 
already  granted  by  the  last  part  of  the  proviso 
which  speaks  of  "benefits  by  reason  of  their  mem- 
bership in  Indian  tribes,  corporations,  or  coopera- 
tive associations  organized  by  the  Indians."  There- 
fore the  word  "benefits"  in  the  eailier  part  of  the 
proviso  must  mean  something  in  addition  to  bene- 
fits flowing  from  membership. 

Such  general  interpretation  is  also  required  by 
the  nature  of  the  act.  The  act  of  1834  is  a  penal 
statute  providing  for  fines  and  removal  from 
office.  Such  statutes  must  be  construed  strictly  in 
favor  of  the  defendant.  The  act  of  1939  consti- 
tutes a  remedial  statute  and  therefore  should  be 
construed  very  liberally  in  favor  of  the  defendant. 
In  such  a  broad  interpretation  the  term  "benefit" 
refers  naturally  to  all  regular  commercial  dealings 
which  are  initiated  for  the  purpose  of  improving 
the  position  of  the  parties  participating  therein. 

A  similar  question  of  interpretation  may  arise 
with  regard  to  the  remainder  of  the  clause:  "made 
available  to  the  Indians  generally  or  to  the  mem- 
bers of  any  particular  tribe,  under  any  act  of  Con- 
gress." Here  again  a  narrow  interpretation  might 
authorize  only  dealings  expressly  permitted  by  a 
special  act  of  Congress  while  prohibiting  dealings 
generally  permissible  under  general  acts.  Whether 
such  a  naiTOw  interpretation  is  justified  or  not, 
the  instant  transaction  would  be  authorized  in 
either  case,  for,  in  the  instant  case,  a  special  act 
of  Congress  can  be  shown  authorizing  the  trans- 
action in  question.  Mr.  Pearson  intends  to  pur- 
chase the  land  to  be  conveyed  to  him  and  his 
wife  liy  Mrs.  John  with  funds  bon^owed  from  the 
Klamath  Revolving  Loan  Fund.  This  Fund  was 
set  up  by  the  act  of  August  28,  1937  (50  Stat. 
872) .  Among  the  purposes  for  which  these  funds 
were  to  be  used  there  was  enumerated  in  the  act 
the   following: 

"*  *  *  loans  may  be  made  to  enrolled  Klamath 
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Indians  for  industrial  and  agiicultural  as- 
sistance and  the  construction  and  improve- 
ment of  homes  (including  the  purchase  of 
land  and  interests  in  land,  *  *  *  necessary  to 
enable  such  Indians  *  *  *  to  engage  in  farm- 
ing, the  livestock  industry,  or  such  other  in- 
dustrial or  agricultural  pursuits  or  avocations 
as  will  enable  them  to  become  self-supporting) 


This  would  cover  the  instant  case  where  Mr. 
Pearson  desires  to  acquire  land  in  order  to  extend 
his  livestock  enterprise.  It  should  be  added  that 
today  two-thirds  of  the  Loan  Fund  have  been 
obtained  from  the  Klamath  Judgment  Fund, 
$300,000  of  which  were  paid  into  the  Loan  Fund 
pm-suant  to  section  2  of  the  act  of  August  7,  1939 
(53  Stat.  1253,  25  U.S.C.  sec.  542) .  The  Klamath 
Judgment  Fund  results  from  a  judgment  rendered 
in  favor  of  the  Klamath  Indians  by  the  Court  of 
Claims.  The  Fund  was  to  compensate  the  Klamath 
Indians  for  land  taken  from  them  by  the  United 
States  against  wholly  inadequate  compensation. 
The  House  Report  No.  1080  accompanying  H.R. 
2738  which  became  the  Klamath  Judgment  Fund 
Act  stated  in  part  as  follows: 

"It  is  felt  *  *  *  that  tlie  addition  of  $300,000 
to  the  revolving  loan  fund  of  the  tribe  *  *  * 
will  enable  Indians  *  *  *  to  protect  the  capi- 
tal improvements  that  they  have  made." 

And  in  your  memorandum  to  Secretary  Ickes  re- 
porting on  that  bill  and  dated  February  3,  1939, 
you  explained: 

"The  second  item  to  consider  is  the  tribal 
loan  fund.  *  *  *  The  average  loan  of  $384.91 
is  obviously  too  small  to  be  effective  in  the 
rehabilitation  of  a  family.  Our  experience  with 
the  loan  fund  established  by  the  Indian  Re- 
organization Act  indicates  that  the  average 
loan  should  be  no  less  than  $1,000." 

It  would  seem  from  the  foregoing  that  Congress 
and  the  Department  intended  that  the  funds  made 
available  to  the  Indians  through  the  Klamath 
Loan  Fund  should  be  used  by  them  principally 
for  the  purpose  of  becoming  economically  inde- 
pendent, of  creating,  extending  and  preserving 
capital  improvements.  The  transaction  here  in- 
volved is  clearly  one  of  those  contemplated  by  the 
Klamath  Loan  Fund  Act  and  the  Klamath  judg- 
ment Fund  Act.  Thus  in  the  instant  case  it  would 
appear  that  even  under  the  narrow  interpretation 
the  ability  to  purchase  this  land  with  funds  ob- 
tained from  the  Klamath  Loan  Fund  constitutes 


a  benefit  made  available  under  an  act  of  Congress 
to  the  Indians  of  this  particular-  tribe. 

It  may  be  argued,  it  is  troie,  that  the  benefit 
made  available  under  the  Klamath  Loan  Fund  Act 
is  the  ability  to  boiTOW  money  from  the  Revolv- 
ing Loan  Fund  and  not  the  purchase  of  land.  This, 
however,  would  hardly  constitute  a  reasonable  in- 
terpretation of  that  act.  In  view  of  the  above- 
quoted  language  of  the  act  it  would  clearly  appear 
that  the  final  benefits  contemplated  by  the  act 
consist  in  the  uses  to  which  the  sums  borrowed 
from  the  Loan  Fund  Act  are  to  be  put.  In  other 
words,  the  act  of  borrowing  from  the  Loan  Fund 
is  merely  a  means  toward  obtaining  the  real  bene- 
fit contemplated  by  the  act  which,  among  others, 
consists  in  the  purchase  of  land.  If  such  purchase 
of  land  is  the  benefit,  or  one  of  the  benefits,  con- 
templated by  the  Loan  Fund  Act,  then  transac- 
tions with  Indians  are  permissible  where  they  are 
carried  out  in  order  to  obtain  the  land,  that  is, 
the  benefit  contemplated  by  tlie  act.  It  should  be 
stressed  in  this  connection  that  in  many,  if  not  in 
most  cases,  the  maximum  benefit  can  only  be 
obtained  by  the  Indian  employee  if  he  can  pur- 
chase the  land  of  other  Indians  situated  on  the 
reservation  and  near  his  own  land.  Thus,  to  re- 
strict him  to  white-owned  land  would  often  be 
tantamount  to  depriving  the  Indian  employee  of 
the  benefit  contemplated  by  the  Loan  Fund  Act 
which  the  act  of  June  19,  1939,  was  passed  to 
safeguard  for  him. 

If,  then,  this  transaction  is  peiTnissible  under  the 
act  when  authorized  by  the  Secretary,  it  becomes 
necessary  that  the  Secretary  provide  for  regula- 
tions which  will  carry  out  in  detail  tire  intent  of 
Congress  to  protect  the  Indian  wards  from  any 
possibility  of  undue  influence  being  exercised  by 
Indian  employees  engaging  in  transactions  with 
them.  Action  on  the  instant  case  will  therefore 
have  to  be  postponed  until  such  i^gulations  have 
been  promulgated  and  complied  with. 

Such  regulations  vmder  the  1939  act  may  fall  into 
two  parts.  The  first  would  concern  all  those  sim- 
ple every-day  transactions  which  need  not  in  each 
case  be  submitted  to  the  Secretary  for  individual 
consideration.  This  would  comprise  such  transac- 
tions as  the  purchase  from  Indians  of  arts  and 
aafts  and  other  consumers'  goods  by  employees  of 
the  Indian  Service,  whether  Indian  or  white.  The 
other  part  of  the  regulations  would  deal  with  the 
more  complicated  transactions  between  Indian  em- 
ployees and  Indians  which  probably  should  be 
submitted  for  the  Secretary's  approval  in  each 
case.  These  regulations  should  provide  for  the 
information  to  be  submitted  with  the  application 
for  approval.  In  the  instant  case  such  information 
should  concern   the  value  of  the   land,   an   assur- 
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ance  that  the  employee  did  not  take  advantage  of 
any  special  knowledge  obtained  by  reason  of  his 
office  nor  exercise  any  undue  influence  in  obtain- 
ing the  grantor's  consent  to  the  sale  and  especially 
to  the  sale  at  this  price,  an  assurance  that  the  price 
offered  by  the  Indian  employee  is  the  best  the 
grantor  could  obtain,  and  such  other  general  in- 
formation as  will  show  that  the  transaction  is  (a) 
beneficial  to  the  grantor  and  (b)  indispensable  to 
the  grantee  for  the  purpose  of  the  maintenance  and 
development  of  his  enterprise. 

A  proposed  set  of  regulations  has  been  pre- 
pared in  this  office  and  is  attached  for  your  con- 
sideration. When  regulations  have  been  approved 
and  all  the  information  required  by  them  has  been 
submitted  in  connection  with  the  instant  case,  the 
deed  and  accompanying  papers  may  be  resubmitted 
to  the  Department  for  approval. 

There  is  also  attached  a  file  dealing  with  grazing 
permits  covering  allotted  and  tribal  land  on  the 
Blackfeet  Reservation  which  have  been  issued  to 
Mr.  Don  Hagerty  and  his  brother,  Mr.  W.  W. 
Hagerty.  This  case  should  also  be  resubmitted 
to  the  Department  as  soon  as  the  regulations  have 
been  approved  and  complied  with. 


Nathan  R. 


Marcold, 

Solicitor. 


Title  25— Indians 

Subchapter  Y— Trading  with  Indians 

Part  276— Licensed  Indian  Traders 

Sec.  276.5  (b) ,  Part  276,  Licensed  Indian  Trad- 
ers is  amended  to  read  as  follows: 

Sec.  276.5  (b)  United  States  Employees,  Indian 
Blood.  Indian  employees  of  the  United  States 
Government,  of  whatever  degree  of  Indian  blood, 
may  be  members  in  the  same  manner  as  other 
Indian  members  of  the  tribe  not  so  employed  and 
receive  benefits  by  reason  of  their  membership  in 
such  tribes,  in  corporations  or  cooperative  associa- 
tions, organized  by  and  operated  for  Indians.  Such 
Indian  government  employees  may  engage  in  all 
lawful  transactions  with  Indians,  Indian  tribes 
and  such  corporations  or  cooperative  associations. 
None  of  the  transactions  authorized  herein  may 
be  entered  into  by  such  employees  for  the  purpose 
of  engaging  directly  or  indirectly  in  the  selling, 
releasing,  trading,  bartering  or  passing  on  in  any 
other  way  for  profit  the  objects,  rights,  services  or 
property  thus  acquired.  Nothing  herein  shall  pre- 
vent in  proper  cases  the  disposition  of  any  such 
property  when  such  transaction  cannot  be  con- 
sidered as  actually  engaging  in  any  of  the  busi- 
nesses herein  prohibited.  All   transactions  author- 


ized herein  to  be  valid  must  be  approved  by  the 
Secretary  of  the  Interior. 

Sec.  276.5  (c)  Leases  or  Sales  Restricted  In- 
dian Land.  Leases  or  sales  of  trust  or  restricted 
Indian  land  by  or  from  Indian  employees  of  the 
United  States  Government  must  be  made  on  sealed 
bids  unless  the  Commissioner  of  Indian  Affairs 
waives  this  requirement  on  the  basis  of  a  full  report 
showing  (1)  the  need  for  the  transaction,  (2)  the 
benefits  accruing  to  both  parties,  and  (3)  that 
public  bids  are  not  feasible  and  could  not  be  ex- 
pected to  bring  a  higher  price  than  the  proposed 
private  transaction.  An  affidavit  as  follows  shall 
accompany  each  proposed  land  transaction: 


I, 


(Name)  (Title) 

swear  (or  affirm)  that  I  have  not  exercised  any 
undue  influence  nor  used  any  special  knowledge 
received  by  reason  of  my  office  in  obtaining  the 
(grantor's,  purchaser's,  vendor's)  consent  to  the 
instant  transaction. 


Whether  the  Migratory  Bird  Treaty  was 

Applicable  to  Hunting  by  Indians  Upon 

Their  Reservations 


April  21,  1942. 
Memorandum  for  the  Secretary: 

After  careful  personal  consideration  of  the 
memorandinn  sent  to  you  by  Director  Gabrielson 
of  the  Fish  and  Wildlife  Service  under  date  of 
March  26,  I  have  been  forced  to  conclude  that 
he  has  little,  if  any,  cause  for  complaint.  I  hope 
that  upon  second  thought  he  will  come  to  the 
same  conclusion.  Indeed,  I  believe  that  the  course 
of  events  in  the  handling  of  this  matter  demon- 
strates that  if  there  is  ground  for  complaint  at 
all,  it  is  I,  not  Dr.  Gabrielson  who  has  the  better 
reason  to  urge  it. 

The  question  whether  the  Migratory  Bird  Treaty 
Act  was  applicable  to  hunting  by  Indians  upon 
their  reservations  was  first  considered  by  this  De- 
partment in  1934,  in  a  case  involving  rights  of  the 
Swinomish  Indians.  On  June  15,  1934,  the  Acting 
Solicitor  rendered  an  opinion  in  this  case  holding 
that  the  act  was  applicable.  (54  I.D.  517.)  It  was 
upon  the  basis  of  this  opinion  that  it  was  assumed 
in  the  Department  that  the  Migratory  Bird  Treaty 
Act  should  be  enforced  against  the  Indians. 

After  the  creation  of  the  Fish  and  Wildlife  Ser- 
vice, it  entered  into  an  arrangement  with  the  Office 
of  Indian  Affairs,  dated  August  7,  1941,  under 
which   it   assumed   responsibility   for   prosecutions 
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under  die  act.  This  arrangement  was  never  routed 
through  my  office  for  review.  The  agreement  pro- 
vided for  cooperation  between  the  two  bureaus  in 
conservation  matters  of  common  interest,  and  to 
implement  it  there  was  aeated  a  Section  on  Indian 
Reservation  Wildlife  in  the  Wildlife  Research 
Division  of  the  Fish  and  Wildlife  Service.  This  sec- 
ton  has  been  headed  by  Mr.  Clifford  C.  Preznall, 
who,  I  am  infonned,  acts  as  a  liaison  officer  in  the 
Office  ol  Indian  Affairs.  Paragraph  4  of  the  coopera- 
tive agreement  of  August  7,  1941,  provided  as 
follows: 

"Infractions  of  the  Migratory  Bird  Treaty 
Act,  as  amended,  will  continue  to  be  handled 
by  the  Fish  and  Wildlife  Service." 

This  last  provision  was  written  into  the  agree- 
ment despite  the  fact  that  almost  5  months  prior 
thereto,  i.e.,  on  March  13,  1941,  the  District  Court 
for  the  Eastern  District  of  Idaho  had  handed  down 
a  decision.  United  States  v.  Cutler,  37  Fed.  Supp. 
724,  holding  that  the  Migratory  Bird  Treaty  Act 
was  not  applicable  to  htmting  by  Indians  on  their 
reservations.  If,  prior  to  this  decision,  the  Fish  and 
Wildlife  Service  could  find  in  the  opinion  of  the 
Acting  Solicitor  in  1934,  justification  for  initiating 
prosecutions  under  the  act  without  consulting  my 
office  in  each  or  any  particular  case,  surely  after 
this  decision  by  a  Federal  court  contrary  to  that 
opinion,  the  interested  bureaus  shoidd  have  taken 
the  matter  up  with  the  Solicitor  himself  before  in- 
stituting new  prosecutions  contrary  to  the  court's 
opinion  or  even  before  continuing  to  press  pend- 
ing prosecutions  which  had  all  been  initiated 
without  my  knowledge.  Not  only  was  my  advice, 
as  chief  law  officer  of  the  Department  not  sought, 
but  the  interested  bureaus  proceeded,  without 
consulting  my  office  at  all,  to  make  an  agreement 
expressly  providing  for  the  contintiance  of  prose- 
cutions, as  heretofore.  More  than  8  months  after 
die  Cutler  decision  the  Fish  and  Wildlife  Service 
was  still  actively  seeking  to  enforce  the  Migratory 
Bird  Treaty  Act  without  consultation  widi  my 
office.  On  November  8,  1941,  Assistant  Commis- 
sioner Zimmerman  of  the  Office  of  Indian  Affairs 
wrote  to  Director  Gabrielson  to  ask  if  he  was 
planning  to  take  an  appeal  from  the  decision 
in  the  Cutler  case.  Director  Gabrielson  wrote  in 
reply  on  November  18,  1941,  to  Assistant  Com- 
missioner Zimmerman,  as  follows: 

"The  question  may  again  be  raised  in  the 
State  of  Washington  and  the  Government,  in 
order  to  be  in  a  position  to  take  an  appeal  in 
the  event  of  an  adverse  decision,  has  sug- 
gested that  the  United  States  Attorney  seek  to 


obtain      indictments     against      four     Indians 
charged  with  violating  the  Federal  statute." 

The  Fish  and  Wildlife  Service  had  in  fact 
already  proceeded  to  arrange  a  series  of  criminal 
prosecutions  for  violation  of  the  Migratory  Bird 
Treaty  Act  by  Indians  of  the  Yakima  Reservation. 
Again  this  action  was  taken  without  my  knowledge 
or  consent.  But  Judge  Schwellenbach,  before  whom 
die  cases  came,  expressed  doubt  concerning  the 
applicability  of  the  act,  and  requested  the  United 
States  Attorney  to  ascertain  the  views  of  the  Com- 
missioner of  Indian  Affairs.  It  is  important  to  real- 
ize the  precise  nature  of  this  request.  The  Attor- 
ney General,  to  whom  it  was  transmitted  by  the 
United  States  Attorney,  in  complying  therewith, 
on  October  14,  1941,  wrote  to  you  to  obtain  not 
"the  views  of  this  Department"  but  the  views  of 
the  Commissioner  of  Indian  Affairs  on  the  question 
of  law  involved,  and  the  Commissioner's  reply 
came  to  me  for  review  in  the  normal  course  of  de- 
partmental procedure.  I  see  no  just  cause  for 
complaint  on  the  part  of  the  Fish  and  Wildlife 
Service  because  I  gave  the  Indian  Office  the  bene- 
fit of  my  views  on  the  legal  question  without  ask- 
ing Dr.  Gabrielson,  a  layman,  whether  or  not  he 
thought  my  opinion  correct. 

My  views  were  expressed  in  the  attached  memo- 
randum dated  February  10,  1942.  Thereafter,  on 
March  17,  1942,  the  Attorney  General  was  advised 
by  the  Acting  Assistant  Secretary  that  "this  De- 
partment takes  the  position  that  the  Migratory 
Bird  Treaty  Act  is  not  applicable  to  members  of 
the  Yakima  Tribe  of  Indians  hunting  on  Indian 
lands  within  the  exterior  boundaries  of  the  Yakima 
Indian  Reservation."  It  is  true  diat  this  letter  was 
not  routed  through  Dr.  Gabrielson.  You  should 
note,  however,  that  it  was  prepared  by  Mr.  Clif- 
ford C.  Preznall,  who  by  virtue  of  his  connection 
with  the  Fish  and  Wildlife  Service,  as  well  as  the 
Indian  Office,  is  presumably  charged  with  repre- 
senting the  interests  of  both.  I  have  now  been 
informed  that  Mr.  Preznall  did  attempt  to  route 
the  letter  of  March  17  through  Dr.  Gabrielson 
but  that  somehow  the  routing  slip  became  de- 
tached in  the  course  of  the  movement  of  the  file 
through  the  Indian  Office.  Whether  in  point  of 
fact  the  views  which  I  expressed  to  the  Indian  Office 
in  my  memorandum  of  February  10  were  subse- 
quently discussed  by  that  office,  or  by  the  repre- 
sentative of  the  Fish  and  Wildlife  Service  in  that 
office,  with  Director  Gabrielson  before  final  de- 
partmental action  was  taken,  is  a  matter  of  which 
I  have  no  special  knowledge,  and  over  which  I 
could  have  exercised  no  control. 

Dr.  Gabrielson's  protest  is  directed  against  the 
"disposition"  of  the  pending  prosecutions  without 
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reference  to  the  Fish  and  Wildlife  Service.  The 
disposition  of  these  cases  is,  of  course,  for  Judge 
Schwellenbach,  and  I  am  informed  that  he  has 
not  yet  ruled  on  the  demurrers.  No  purpose  cer- 
tainly would  have  been  served  in  seeking  to  ascer- 
tain Director  Gabrielson's  opinion  on  tlie  question 
of  law  concerning  the  applicability  of  the  act.  Nor 
was  it  necessary  for  me  to  ask  him  for  enlighten- 
ment as  to  his  views  on  the  question  of  adminis- 
trative policy,  i.e.,  whether  the  validity  of  the  de- 
cision in  the  Culler  case  should  be  tested  by  an  ap- 
peal in  one  of  the  pending  cases.  It  was  unneces- 
sary because  the  underlying  papers  in  the  file  made 
it  clear  that  Di-.  Gabrielson  was  unwilling  to  recog- 
nize the  binding  character  of  the  Cutler  case  and 
did  want  to  have  it  tested  in  the  Circuit  Court  of 
Appeals.  But  it  was  and  is  premature  to  consider 
the  question  of  appeal.  Indeed,  no  recommenda- 
tion was  even  made  to  the  Attorney  General  that 
the  United  States  Attorney  move  to  have  the  suits 
dismissed;  and  in  any  event  consideration  of  the 
question  whether  a  test  appeal  ought  to  be  taken 
shoidd  wait  until  it  has  been  determined  whether 
the  suits  will  be  dismissed  and  the  necessity  for  an 
appeal  actually  exists.  Certainly  while  the  cases 
are  pending  in  the  District  Court  I  could  not  do 
anything  else  than  express  my  own  opinion  of  the 
applicability  of  the  act  to  Indians,  especially  when 
the  judge  trying  the  cases  was  simply  seeking 
such  an  opinion. 

In  conclusion,  I  cannot  but  help  expressing  my 
regret  that  Director  Gabrielson  should  have  de- 
cided to  trouble  you  with  this  matter  before  he 
had  made  an  attempt  at  least  to  ascertain  from 
me  whether  there  was  some  justification  for  the 
seeming  disregard  of  his  views.  I  also  cannot  re- 
frain from  taking  the  opportunity  of  pointing  out 
that  if  I  were  inclined  to  complain  I  could  justly 
lodge  a  protest  against  the  long-standing  attempts 
to  enforce  the  Migratory  Bird  Treaty  Act  without 
consulting  my  office.  After  all,  under  Order  No. 
639,  issued  by  you  under  date  of  June  9,  1933,  it 
is  my  understanding  that  the  responsibility  for  the 
legal  work  of  this  Department  rests  with  the 
Solicitor's  Office. 

Solicitor. 

Authority  of  the  Department  of  the 
Interior  to  Refuse  to  Issue  Trust  Patents 

M-31552  May  11,  1942. 

Memorandum  for  the  Acting  Assistant  Secretary: 

On  February  21,  1940,  the  Assistant  Secretary 
approved  the  dismissal  of  a  protest  filed  on  behalf 


of  the  State  of  Utah  against  the  allowance  of 
Indian  allotment  applications  049434,  049435,  and 
049495  to  049537,  inclusive.  Salt  Lake  City  series, 
for  land  on  the  public  domain  in  San  Juan  County, 
Utah.  He  likewise  authorized  the  issuance  of  trust 
patents  covering  these  applications.  On  April  6, 
1940,  he  vacated  his  former  decision  and  directed 
the  register  of  the  Salt  Lake  district  land  office  to 
hold  a  hearing  on  April  29,  1940,  at  which  evi- 
dence might  be  taken  to  determine  whether  there 
was  any  legal  objection  to  the  issuance  of  the 
patents  on  the  contested  allotments  by  reason  of 
the  existence  of  any  prior  agreement  with  respect 
to  them.  The  hearing  was  held  as  directed. 

The  transcript  of  record  of  that  hearing  together 
with  the  brief  filed  by  the  State  of  Utah  in  sup- 
port of  its  protest  and  certain  files  of  the  Depart- 
ment have  now  been  examined. 

In  its  present  state,  the  record  presents  two 
questions  for  consideration: 

1.  Whether  the  declaration  in  the  act  of  March 
1,  1933  (47  Stat.  418),  that  "no  further  allotment 
of  land  to  Indians  on  the  public  domain  shall  be 
made  in  San  Juan  Coimty,  Utah"  prevents  the  is- 
suance of  patents  for  the  lands  covered  by  the 
pending  applications. 

2.  Whether  any  agreement  which  may  have  been 
entered  into  between  the  representatives  of  the 
State  of  Utah  and  employees  of  this  Department 
prior  to  the  passage  of  that  act,  providing  that  ap- 
plications for  allotment  on  the  public  domain  then 
pending  in  the  local  land  office  would  not  be  ap- 
proved, may  be  given  effect. 

The  history  of  these  allotment  applications  and 
the  action  previously  taken  with  reference  to  them 
is  set  out  in  some  detail  in  the  letter  to  the  register 
of  the  Salt  Lake  City  land  office,  signed  by  the 
Commissioner  of  the  General  Land  Office  and  ap- 
proved by  the  Assistant  Secretary  on  February 
21,  1940.  However,  certain  important  features  of 
these  applications  which  have  a  bearing  on  the 
legal  questions  presented  were  not  discussed  in  this 
letter. 

The  applications  luider  consideration  were  made 
luider  the  fourth  section  of  the  General  Allotment 
Act  of  February  8,  1887  (24  Stat.  388) ,  as  amended 
by  the  act  of  February  28,  1891  (26  Stat.  794), 
and  the  act  of  June  25,  1910  (36  Stat.  855), 
which   provide: 

"That  where  any  Indian  entitled  to  allot- 
ment under  existing  laws  shall  make  settle- 
ment upon  any  surveyed  or  unsurveyed  lands 
of  the  United  States  not  otherwise  appro- 
priated, he  or  she  shall  be  entitled,  upon  ap- 
plication to  the  local  land  office  for  the 
district  in  which  the  lands  are  located,  to  have 
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die  same  allotted  to  him  or  her  and  to  his 
or  her  children  in  manner  as  provided  by  law 
for  allotments  to  Indians  residing  upon  reser- 
vations, and  such  allotments  to  Indians  on  the 
public  domain  as  herein  provided  shall  be 
made  in  such  areas  as  the  President  may  deem 
proper,  not  to  exceed,  however,  forty  acres  of 
inigable  land  or  eighty  acres  of  noninigable 
agricultural  land  or  one  hundred  sixty  acres  of 
nonirrigable  grazing  land  to  any  one  Indian; 
and  when  such  settlement  is  made  upon  un- 
surveyed  lands  the  grant  to  such  Indian  shall 
be  adjusted  upon  the  survey  of  the  lands  so  as 
to  conform  thereto,  and  patent  shall  be  issued 
to  them  for  such  lands  in  the  manner  and  witJi 
the  restrictions  provided  in  the  act  of  which 
this  is  amendatory.  *   *   *" 

The  applications  were  filed  with  the  register  at 
Salt  Lake  City,  Utah,  during  the  months  of  Sep- 
tember and  October,  1930,  at  a  time  when  the 
land  was  public  land  of  the  United  States  not 
otherwise  appropriated  and  subject  to  allotment 
to  Indians  under  the  above  provisions.  So  far  as 
the  record  before  me  discloses,  41  of  the  45  appli- 
cations meet  the  requirements  of  the  act  and  the 
regulations  of  the  Department  in  every  respect. 
The  applicants  were  Indians  entitled  to  allot- 
ments on  the  public  domain.  The  adult  appli- 
cants had  settled  on  the  land  applied  for  and  the 
applications  made  on  behalf  of  minors  show  that 
the  parents  or  persons  standing  in  loco  parentis  to 
the  minors  had  settled  on  public  land.  Four  of  the 
applications  made  on  behalf  of  minors,  Salt  Lake 
City  049505,  049506,  049517,  and  049518  fail  to 
show  that  the  parents  of  such  applicants  have  or 
have  made  application  for  public  domain  allot- 
ments. The  register  of  the  land  office  certified  to 
allotment  two  of  these  applications  but  took  no 
action  whatsoever  on  the  remaining  applications, 
because  on  January  10,  1931,  the  Secretary  of  the 
Interior  had  sent  the  following  telegram  to  the 
register: 

"In  view  of  pending  legislation  to  add  large 
area  of  public  land  in  southern  Utah  to 
Navajo  Indian  Reservation,  you  are  hereby 
directed  to  suspend  action  on  Indian  allot- 
ment applications  for  lands  in  San  Juan 
County,  Utah,  until  further  notice." 

In  view  of  the  passage  of  the  act  of  March  1, 
1933,  it  becomes  necessary  to  determine  whether 
it  contains  any  inhibition  against  the  making  of 
further  allotments  on  the  public  domain  in  San 
Juan  County,  Utah,  which  would  prevent  the  al- 


lowance of  applications  pending  on  the  date  of  its 
enactment. 

It  should  be  pointed  out  at  the  outset  that  there 
is  a  fundamental  difference  between  section  4  of 
the  General  Allotment  Act  and  its  preceding 
sections.  Section  4  has  always  been  considered  a 
settlement  or  public  land  law,  administered  by 
the  General  Land  Office,  while  the  other  allot- 
ment provisions  of  that  and  other  acts  have  been 
deemed  to  relate  to  the  disposition  of  lands  al- 
ready in  Indian  ownership.  This  fundamental  dif- 
ference is  readily  discernible  from  a  reading  of 
the  various  provisions  of  the  act  itself.  Section  1 
of  the  act  authorizes  the  President,  in  his  discre- 
tion, to  cause  allotments  to  be  made  on  reserva- 
tions created  for  Indian  use  whenever  the  reserva- 
tion may  be  advantageously  utilized  for  agricul- 
tural and  grazing  purposes  while  section  4  pro- 
vides that  Indians  entitled  to  allotment  who  shall 
make  settlement  on  the  public  domain  shall  be 
entitled  "upon  application  to  the  local  land  office" 
to  have  the  same  allotted  to  them.  As  members  of 
the  tribe  occupying  a  reservation,  individual  In- 
dians had  an  interest  in  the  lands  to  be  allotted. 
The  rights  of  Indians  settling  on  the  public  do- 
main stemmed  from  the  act  of  settlement.  This 
rule,  made  in  the  early  days  of  the  administration 
of  section  4,  has  been  consistently  followed  by  the 
Department.  In  the  case  of  Lacy  v.  Grondorf  et  al., 
38  L.D.  553,  involving  fourth-section  allotments, 
it  was  said: 

"This  act  was  designed  to  afford  to  Indian 
settlers  upon  public  lands  the  same  privilege 
of  entering  such  lands  as  white  settlers.  While 
allotments  made  under  said  section  are  neces- 
sarily on  the  theory  that  the  allottees  are  In- 
dians, yet  they  are  not  in  the  same  situation 
as  are  allottees  of  tribal  lands  where  rights 
flow  from  some  specific  act  for  the  division  of 
tribal  property  in  which  each  member  of  the 
tribe  has  an  inherent  individual  interest.  In- 
dian settlers  under  the  above  section  are  on 
practically  the  same  footing  as  white  settlers 
on  the  public  lands.  It  has  been  held  that  sec- 
tion 4  of  the  act  of  February  8,  1887,  is  in  its 
essential  elements  a  settlement  law,  and  that 
'to  make  such  act  effective  to  accomplish  the 
purposes  in  view,  it  was  doubtless  intended 
it  should  be  administered  so  far  as  practicable 
like  any  other  law  based  upon  settlement.' 
Indian  Lands— Allotments,  8  L.D.  647;  Instruc- 
tions, 32  L.D.,  17.  So  that  the  practice,  rules, 
and  decisions  governing  white  settlers  on  the 
public  lands  are,  with  certain  reasonable  modi- 
fications due  to  the  habits,  character,  and  dis- 
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position    of    the   race,    equally    applicable    to 
Indian    settlers." 

Since  Congress  was  considering  a  proposal  deal- 
ing with  the  public  domain  in  1933  when  the  pro- 
vision now  under  consideration  was  enacted,  it 
must  be  assumed  that  Congress  knew  that  the  ad- 
ministration of  this  enactment  would  be  under- 
taken in  accordance  with  tlie  settled  public  land 
law. 

The  history  of  the  enactment  affords  no  help  in 
determining  the  intention  of  Congress.  True,  Con- 
gress had  before  it  an  agreement  entered  into  on 
July    15,    1932,   providing   that: 

"In  consideration  of  the  proposed  addition 
to  the  reservation  contemplated  by  the  above 
bill,  it  was  agieed  that  no  more  fourth  section 
Indian  allotments  or  Indian  homesteads  under 
the  1884  Act  should  be  made  in  San  Juan 
County,  Utah,  outside  of  said  boundary  lines." 

But  this  agreement,  like  the  act,  is  silent  as  to 
whether  pending  applications  such  as  those  under 
consideration  were  intended  to  be  affected.  The 
State,  in  its  brief,  contends  that  since  the  deci- 
sions of  this  Department  and  the  courts  confirm 
the  rule  that  an  allotment  under  section  4  of  the 
1887  act  is  not  made  until  approved  by  the  De- 
partment—and departmental  approval  was  not 
given  in  the  instant  case  prior  to  the  1933  act— 
the  Department  may  not  give  its  approval  now. 
While  it  is  true  that  there  are  departmental  deci- 
sions containing  statements  to  the  effect  that  no 
vested  rights  are  acquired  by  the  mere  filing  of  an 
application  for  allotment,  most  of  these  decisions 
deal  with  allotments  of  Indian  lands,  the  authority 
of  Congress  to  change  the  conditions  under  which 
allotments  may  be  made  and  the  power  of  Con- 
gress to  include  reservations  in  patents  issued  in 
pursuance  of  selections.  While  it  is  not  necessary 
to  discuss  all  of  the  departmental  decisions  cited 
by  the  State  in  support  of  its  position,  I  desire  to 
point  out  that  some  of  the  decisions  cited  have  no 
bearing  on  the  question  here  under  consideration 
and  that  in  some  instances  tlie  statements  relied  on 
by  the  State  are  mere  dicta.  Other  cases  cited  and 
quoted  from,  instead  of  bearing  out  the  State's 
contention,  give  direct  support  to  your  action  in 
approving  these  allotment  selections  after  the  pass- 
age of  the   1933  act. 

In  the  case  of  Clark,  Jr.  v.  Bennally  et  al.  (on 
rehearing,  51  L.D.  98),  the  question  involved  was 
the  applicability  to  fourth  section  allotments  of  the 
acts  of  Congress  reserving  minerals  in  the  lands 
of  the  United  States.  The  acts  of  Congress  reserv- 
ing the  minerals  were  enacted  orior  to  the  filing 


of  the  applications  for  fourth  section  allotments 
and  in  fact  prior  to  settlement  by  the  Indian  ap- 
plicants on  the  lands  applied  for.  No  question  of 
vested  rights  was,  therefore,  involved  and  the  De- 
partment properly  ruled  that  until  such  rights 
had  vested  it  was  competent  for  Congress  to  im- 
pose such  conditions  to  the  taking  of  the  lands 
as  it  saw  fit.  A  statement,  unnecessary  to  the  de- 
cision, was  made  to  the  effect  that  an  applicant 
under  the  fourth  section  does  not  obtain  a  vested 
right  by  merely  filing  an  application.  The  correct- 
ness of  this  statement  may  in  general  be  conceded. 
An  application  without  more  confers  no  right  on 
anyone.  But  an  application  by  an  Indian  qualified 
under  the  statute  and  supported  by  settlement  as 
required  by  the  statvite  confers  upon  the  appli- 
cant an  absolute  right  to  allotment  and  patent.  The 
statute  declares  that  such  an  Indian  "shall  be  en- 
titled upon  application  to  the  local  land  office  for 
the  district  in  which  the  lands  are  located,  to  have 
the  same  allotted  to  him  *  *  *  in  manner  as  pro- 
vided by  law  for  allotments  to  Indians  residing 
upon  reservations."  In  the  case  of  qualified  appli- 
cants who  have  met  all  of  the  statutory  require- 
ments, this  mandatory  language  not  only  deprives 
the  administrative  officers  charged  with  the  duty 
of  administering  the  act  of  all  discretion  but  also 
charges  them  with  the  duty,  which  must  be  re- 
garded as  purely  ministerial,  of  confirming  the 
allotment  by  patent  as  in  the  case  of  reservation 
allotments. 

The  State  likewise  quotes  from  the  decision  of 
the  Department  in  the  case  of  Raymond  Bear  Hill, 
52  L.D.  688,  as  tending  to  show  that  equitable 
rights  attach  at  an  earlier  stage  in  the  case  of 
reservation  lands  than  when  public  lands  are  in- 
volved. While  I  fail  to  see  how  this  argument  can 
aid  the  State,  it  should  be  pointed  out  that  im- 
mediately preceding  the  quotation  from  the  deci- 
sion contained  in  the  State's  brief,  the  following 
significant  language  bearing  on  the  cpiestion  here 
presented  is  found: 

"In  connection  with  the  foregoing,  it  may 
be  said  generally  that  it  is  well  settled  that  a 
claimant  to  public  land  who  has  done  all  that 
is  required  under  the  law  to  perfect  his  claim, 
acquires  a  right  against  the  Government  and 
that  his  right  to  a  legal  title  is  to  be  deter- 
mined as  of  that  time.  This  rule  is  based 
on  the  theory  that  by  virtue  of  his  compliance 
with  the  requirements,  he  has  an  equitable 
title  to  the  land;  that  in  equity  it  is  his  and  the 
Government  holds  it  in  trust  for  him,  although 
no  legal  title  passes  until  patent  issues. 
Wyoming  v.  United  States  (255  U.S.  489)  ; 
Payne  v.  New  Mexico    (255  U.S.  367) ;  Payne 
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V.  Central  Pacific  Railway  Company   (255  U.S. 
228^     *  *  *" 

While  dealing  with  the  allotment  of  reservation 
land,  that  decision  contains  language  which,  to  my 
mind,  is  particularly  applicable  to  the  present 
situation: 

"The  filing  and  recording  of  an  allotment 
selection  by  a  qualified  Indian  in  the  field, 
operates  to  segregate  the  land  from  other  dis- 
posal. It  gives  him  a  prior  or  preference  right 
to  the  land  as  an  allotment  which,  upon  ap- 
proval by  the  Department,  vests  in  him  an 
equitable  right  to  a  patent.  By  the  filing  and 
recording  of  the  Indian  selection,  the  land  is 
necessarily  withdrawn  from  the  mass  of  tribal 
lands,  and  the  right  of  the  Indian  becomes  in 
its  nature  individual  property.  In  this  sense, 
that  is,  so  long  as  the  allotment  selection  re- 
mains of  record  and  no  occasion  arises  to 
disturb  it,  the  land  is  'disposed  of  in  con- 
templation of  the  act  of  March  3,  1927,  as 
it  is  no  longer  subject  to  other  disposal  of  res- 
ervation. This  right  of  the  Indian  is  but  fur- 
ther confirmed  by  approval  of  the  depart- 
ment of  his  allotment  selection,  ivhich  vests  in 
him  the  right  to  a  trust  patent,  denominated 
by  the  courts  to  be  an  instrument  or  memo- 
randiun  in  writing  to  show  that  for  a  desig- 
nated period  the  United  States  will  hold  the 
land  allotted  in  trust  for  the  benefit  of  the 
allottees  or  his  heirs.  United  States  v.  Rickert 
(188  U.S.  432,  436).  Under  any  other  view 
than  that  expressed,  the  position  would  be 
that  land  taken  by  an  Indian  in  allotment  does 
not  become  'disposed  of  or  segregated  from 
tribal  status  until  issuance  of  final  or  fee  pat- 
ent, which  could  not  have  been  the  intention 
of  the  law,  especially  in  view  of  numerous 
departmental  and  court  decisions  to  the  con- 
trary. The  rule  applicable  in  this  matter  is 
the  same  as  that  applying  to  any  cjualified 
person  who  performs  all  conditions  prescribed 
by  law  to  secure  entry  of  lands  open  thereto— 
the  law  considers  that  as  done  and  virtually 
views  the  entry  made.  By-Yu-Tse-Milkin  v. 
Smith  (194  U.S.  401)  .  The  personal  property 
or  private  rights  of  Indians  to  particidar  lands 
are  within  the  protection  guaranteed  by  the 
Constitution.  Choate  v.  Trapp  (224  U.S.  665)  . 
All  laws  affecting  or  claiming  to  affect  the 
rights  of  Indians  are  liberally  construed  in 
their  favor."    (Emphasis  supplied.) 

Another    misleading    cjuotation    from    the    deci- 
sions of  the  Department  is  taken  by  the  State  from 


the  case  of  Martha  Read  et  al.,  48  L.D.  567.  There 
an  Indian  had  made  an  allotment  selection  for 
himself  and  his  minor  children  under  the  fourth 
section  of  the  1887  act.  The  right  to  selection  in 
behalf  of  one  of  his  minor  children  was  denied 
because  the  child  was  shown  to  have  been  born 
after  the  date  of  the  father's  application.  On  ap- 
peal it  was  argued  that  the  Indian  child  had  a 
vested  right  to  an  allotment  under  the  fourth  sec- 
tion of  the  act  of  February  8,  1887,  and  that  such 
a  right  to  allotment  became  vested  at  the  time  of 
the  child's  birth.  In  rejecting  this  argument,  the 
Department  rightly  held  that  "an  Indian  no  more 
has  a  vested  right  to  an  allotment  on  the  public 
domain  than  has  a  homesteader  under  the  general 
homestead  laws  prior  to  the  performance  of  certain 
reqrdred  conditions."  (Emphasis  supplied.)  In  41 
of  the  45  cases  before  us  it  is  conclusively  shown 
that  all  required  conditions  have  been  met. 

The  State  points  to  the  decision  of  the  Depart- 
mention  the  case  of  Louisa  Walters,  40  L.D.  196, 
as  support  for  its  contention  that  where  an  act  is 
repealed  without  a  clause  saving  previously  filed 
applications,  such  applications  must  be  rejected. 
That  decision  was  placed  on  the  ground  that  the 
rights  of  the  applicant  were  still  inchoate.  It  should 
be  pointed  out,  however,  that  the  act  under 
consideration  in  that  case  was  an  act  authorizing 
the  Secretary  to  allot  Indians  on  the  public  do- 
main. The  Indians  were  not  required  to  settle  on 
the  land  prior  to  their  application  for  allotment 
or  did  not  have  to  be  entitled  to  allotment  under 
existing  law  as  is  required  by  the  fourth  section 
of  the  General  Allotment  Act. 

Likewise,  in  the  decision  involving  the  claim  of 
C.  N.  Cotton,  12  L.D.  205,  cited  by  the  State  as 
authority  for  the  proposition  that  an  act  of  Con- 
gress would  be  necessary  to  save  an  Indian's  right 
by  occupancy  only  where  the  land  occupied  was 
included  by  Congress  in  an  Indian  reservation, 
Cotton,  the  claimant,  was  not  an  Indian  and  was 
a  mere  squatter  on  the  public  domain  without  any 
color  of  title  whatsoever. 

Practically  all  of  the  other  cases  and  decisions 
of  the  Department  relied  on  by  the  State  con- 
tained distinguishing  characteristics  such  as  the  dis- 
cretion vested  in  the  Secretary  to  allot  (which 
the  Secretary  does  not  possess  in  the  case  of  public 
land  allotments)  or  the  form  of  trust  patents  by 
reason  of  intervening  acts  of  Congress  (not  here 
involved) . 

Where  the  Secretary  has  no  discretion  in  the 
matter,  the  Department  has  held,  in  the  case  of 
reservation  lands  as  distinguished  from  the  public 
domain,  that  subsequent  legislation  does  not  pre- 
vent the  issuance  of  patents  covering  vmapproved 
allotment  selections. 
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In  the  case  of  Mineral  Reservations  in  Trust 
Patents  for  Allotments  to  Fort  Peck  and  Un- 
compahgre  Ute  Indians,  53  I.D.  538,  the  question 
was  whether  land  selected  for  allotment  prior  to  the 
act  of  March  3,  1927  (44  Stat.  140),  but  unap- 
proved on  that  date,  was  undisposed  of  within  the 
meaning  of  the  1927  act,  which  reserved  oil  and 
gas  in  undisposed  of  land  for  the  benefit  of  Indians 
having  tribal  rights  on  the  Fort  Peck  Reservation. 
The  Department  rejected  the  argument  that  the 
words  "undisposed  of"  import  a  final  disposition 
of  the  land  and  held  that  a  person  holding  such 
an  unapproved  selection  may  be  regarded  as  having 
acquired  at  least  a  valid  inceptive  right  prior  to 
the  passage  of  the  act  and  that  patent,  without  a 
mineral  reservation,  should  issue  covering  such 
unapproved  selection. 

The  State  points  to  the  opinion  of  the  Depart- 
ment regarding  allotment  selections  on  the  Fort 
Belknap  Indian  Reservation  (55  I.D.  295) ,  in 
which  the  meaning  of  the  world  "allot"  and  its 
derivatives  is  discussed  at  some  length.  The  ques- 
tion there  was  whether  patents  could  issue  cover- 
ing approved  and  unapproved  allotment  selections 
on  the  Fort  Belknap  Reservation  in  view  of  the 
provisions  of  the  first  section  of  the  act  of  June  18, 
1934  (48  Stat.  984) ,  providing  that  thereafter  no 
land  on  Indian  reservations  should  be  allotted  in 
severalty  to  any  Indian.  It  was  remarked  in  that 
case  that 

"#  *  *  jj^g  courts  consider  an  'allotment'  as 
an  assignment  of  the  right  of  occupancy  to  an 
individual  Indian;  and  that  under  allotment 
laws  providing  for  patents  an  'allotment'  is 
made  when  the  allottee  becomes  entitled  to  a 
patent  as  evidence  of  the  allotment  and  prom- 
ise of  a  fee  title;  and  that,  as  will  be  shown 
more  fully  later,  an  allottee  may  become  en- 
titled to  a  patent  even  before  the  approval  of 
his  allotment  selection  wherever  the  applica- 
ble allotment  law  makes  such  approval  manda- 
tory after  the  showing  of  certain  prescribed 
conditions,  and  such  conditions  have  been 
shown." 

After  pointing  out  that  the  Fort  Belknap  act 
made  every  enrollee  conclusively  entitled  to  an 
allotment,  it  was  held  that  section  1  of  the  1924 
act  did  not  forbid  the  approval  of  allotment  selec- 
tions which  under  the  particular  allotment  act 
were  equitably  vested  in  the  allottee. 

That  opinion  cites  many  cases  wherein  the 
courts  have  laid  down  the  principle,  particidarly 
applicable  to  the  present  case,  that  where  an  In- 
dian has  done  all  that  is  necessary  and  that  he  can 
do  to  become  entitled  to  land,  and  fails  to  attain 


the  right  through  the  negligence  or  misconduct  of 
public  officers,  the  courts  will  protect  him  in  such 
right.  Where  the  Indian  claimant  does  all  that  is 
required  of  him,  he  acquires  a  right  against  the 
Government  to  have  his  title  perfected.  The  date 
when  it  should  have  been  perfected  governs  the 
existence  of  such  a  right. 

The  State  argues  that  the  opinion  involving  the 
Fort  Belknap  allotments,  supra,  is  limited  to  the 
facts  of  the  case  and  further  that  such  limitation 
has  been  recognized  by  the  Department  in  its 
opinion  involving  the  constitutional  power  of  Con- 
gress to  repeal  existing  legislation  relating  to  the 
allotment  of  lands  to  the  Mission  Indians  in  Cal- 
ifornia (56  I.D.  102) .  The  opinion  was  expressed 
in  the  latter  case  that  the  proposed  repeal  was  con- 
stitutional because  the  individual  Mission  Indians 
had  not  acquired  rights  under  the  legislation  sought 
to  be  repealed,  which  provided  that  allotments 
should  be  made  to  the  individual  Indians  when,  in 
the  discretion  of  the  Secretary  of  the  Interior,  such 
Indians  were  so  advanced  in  civilization  as  to  be 
capable  of  owning  and  managing  lands  in  sev- 
eralty. There  the  Secretary  had  discretionary  au- 
thority to  make  allotments  and  until  he  exer- 
cised his  discretion  no  rights  vested  in  the  indi- 
vidual Indians.  In  distinguishing  the  legislation 
affecting  the  Mission  Indians  from  the  legislation 
affecting  the  Fort  Belknap  Indians,  it  was  pointed 
out  that  the  Fort  Belknap  opinion  rested  pri- 
marily on  the  premise  that  the  inhibition  against 
further  allotments  was  not  intended  to  prevent  the 
completion  of  allotments.  Under  the  Fort  Belknap 
allotment  act,  adopted  for  the  benefit  of  certain 
unallotted  Indians  whose  rights  to  allotment  be- 
came fixed  long  prior  to  the  passage  of  the  pro- 
hibitory legislation,  the  allotments  were  manda- 
tory.  The   opinion   concludes: 

"*  *  *  Neither  that  opinion  nor  any  of  the 
numerous  decisions  cited  therein  is  authority 
for  the  proposition  that  an  unapproved  allot- 
ment selection  confers  an  absolute  property 
right  in  the  selector  to  the  extent  of  preclud- 
ing Congress  from  forbidding  that  mode  of  dis- 
position   of    tribal    property." 

The  unapproved  allotment  selections  now  imder 
consideration  are  not  tribal  property  but  are  on 
the  public  domain  and  no  discretionary  power  is 
vested  in  the  Secretary  of  the  Interior  to  approve 
or  disapprove  the  selections  of  the  Indians,  pro- 
vided they  have  met  the  requirements  of  the  1887 
act.  As  stated  above,  the  principles  followed  in 
the  Fort  Belknap  case  are  equally  applicable  to 
the  present  situation. 

Subsequent   to   the  opinion   of  the  Department 
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involving  the  Mission  Indians,  certain  of  these 
Indians  holding  unapproved  allotment  selections 
instituted  suit  tor  the  purpose  of  compelling  the 
United  States  to  recognize  their  selections  of  lands 
as  allotments  and  to  compel  the  issuance  to  them 
of  trust  patents.  St.  Marie  v.  United  States,  24  F. 
Supp.  237  (D.C.S.D.  Cal.  1938) ,  afj'd  108  F.  (2d) 
876  (CCA.  10th,  1940)  ;  cert,  denied  61  Sup.  Ct. 
35.  The  court,  after  pointing  out  that  the  certifi- 
cates of  selection  bore  the  legend  "not  valid  un- 
less approved  by  tlie  Secretary  of  the  Interior"  and 
that  such  approval  had  never  been  given,  reviewed 
the  legislation  affecting  these  Indians  and  deter- 
mined that  before  a  vested  right  accrued  to  the 
individual  Indians  their  allotment  selections  must 
have  been  approved  as  provided  in  the  act.  The 
court  said: 

"*  *  *  And  a  study  of  the  Act  under  which 
the  selections  were  made  leads  to  the  conclu- 
sion that  it  was  not  the  intention  of  the  Con- 
gress to  make  the  act  of  selection  the  source 
of  a  vested  right,  of  which  the  Indian  could 
not  be  deprived  by  the  failure  of  the  Secre- 
tary to  approve  it.  The  cases  in  which  the 
act  of  selection  called  for  compulsory  action, 
were  under  acts  in  which  tlie  Congress  had  di- 
rected certain  things  be  done,  or  in  which  cer- 
tificates of  allotment  were  given  the  effect  of 
muniments  of  title.  *  *  * 

"However,  where  as  here,  discretion  is  lodged 
in  the  Secretary  and  the  elector  is  not  en- 
titled to  a  patent  until  certain  conditions 
precedent,  dependent  upon  the  action  of  the 
Secretary,  are  complied  with,  he  cannot  assert 
any  rights  until  he  has  shown  compliance 
with   them.  *    *   * 


"So  here  the  Palm  Springs  Indians  having 
acquired  no  vested  right,  and  the  power  of 
the  Secretary  to  withhold  approval  being  dis- 
cretionary, we  cannot  compel  action  that 
would  give  to  the  Indians  the  benefit  of  a 
right  which  they  did  not  possess.  *   *   *" 

The  State  has  not  pointed  to  any  decision 
either  of  this  Department  or  the  courts,  and  I 
know  of  none,  whereby  a  person  who  has  done 
everything  recjuired  of  him  under  the  law  may  be 
deprived  of  his  rights  by  the  mere  failure  or  re- 
fusal of  a  Government  official  or  employee  to  per- 
form his  duty.  It  has  been  established  by  a  subse- 
quent investigation  that  with  the  exception  of  the 
four  applications  mentioned  above  the  parties 
making  these  applications  had  complied  in  every 


respect  with  the  law.  If  the  Secretary  had  not  tem- 
jDorarily  suspended  action  on  the  pending  allot- 
ments by  means  of  his  telegram  of  January  10, 
1931,  these  applications  would  long  since  have 
been  approved  and  patents  would  have  been  is- 
sued. To  hold  that  the  act  of  March  1,  1933,  pre- 
vents the  patenting  of  the  lands  applied  for  would 
be  to  give  to  the  act  retrospective  operation  con- 
trary to  the  familiar  rule  that  a  statute  should  not 
be  construed  to  operate  retrospectively  or  to  af- 
fect rights  existing  prior  to  its  passage  unless  the 
language  is  so  clear  as  to  admit  of  no  other  con- 
struction. That  this  particular  act  was  not  in- 
tended to  be  retroactive  is  clear  from  its  language. 
The  declaration  is  that  no  further  allotments  on 
the  public  domain  in  San  Juan  County  shall  be 
made.  This  language  obviously  looks  to  the  future 
and  not  to  the  past.  It  indicates  a  plain  purpose 
on  the  part  of  Congress  to  prevent  the  initiation  of 
new  rights  rather  than  to  strike  down  or  impair 
rights  existing  on  the  date  of  the  enactment. 

All  of  the  applications  under  consideration  were 
filed  long  prior  to  March  1,  1933.  It  has  been  con- 
clusively shown  that  41  of  the  applicants  had  by 
that  time  complied  with  all  statutory  requirements. 
The  fact  that  subsequent  investigation  was  neces- 
sary to  establish  compliance  with  the  statutory  re- 
quirements is  immaterial.  Such  investigation 
merely  resulted  in  the  ascertainment  of  facts  ex- 
isting at  the  time  of  the  filing  of  the  applications. 
With  those  facts  established,  the  right  to  allotment, 
under  the  mandatory  language  of  section  4  of  the 
General  Allotment  Act,  can  no  longer  be  denied. 
The  United  States  now  holds  the  title  subject  to 
the  right  which  the  Secretary  of  the  Interior  is 
obligated  to  recognize  and  confirm  by  the  issuance 
of  patent  in  the  manner  provided  by  Congress.  As 
to  the  four  applications  filed  on  behalf  of  minors 
without  the  necessary  showing  that  the  applica- 
tions are  based  upon  valid  applications  or  allot- 
ments of  patents,  I  suggest  that  a  further  investi- 
gation be  made.  The  need  for  this  further  investi- 
gation arises  from  the  identity  of  family  name 
between  these  applicants  and  the  applicant  under 
Salt  Lake  City  049501.  If  the  necessary  family  con- 
nection is  shown  between  these  applicants,  these 
four  applications  should  be  allowed.  Otherwise 
they  should  be  rejected. 

Disposing  of  my  first  question,  it  is  my  opinion 
that  the  inhibition  against  the  making  of  further 
allotments  on  the  public  domain  in  San  Juan 
County,  Utah,  has  no  application  to  applicants 
such  as  those  under  consideration  whose  rights  to 
allotments  were  fully  perfected  prior  to  the  en- 
actment of  that  legislation.  Indeed,  if  the  statute 
should  be  interpreted  to  forbid  the  patenting  of' 
the  lands  applied  for,  a  serious  question  of  con- 
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stitutionality  would  be  presented.  Where  a  statute 
is  susceptible  of  two  interpretations,  one  of  which 
might  permit  successful  assault  upon  its  constitu- 
tionaHty,  the  other  interpretation  should,  of  course, 
be  chosen.  See  United  States  v.  Delaioare  and  Hud- 
son Railroad  Co.,  213  U.S.  365,  407. 


2. 


The  State  contends  that,  prior  to  the  passage  of 
the  act  enlarging  the  Navajo  Reservation,  certain 
officials  and  agents  of  the  Office  of  Indian  Affairs 
promised  that  if  the  proposed  bill  were  enacted  the 
particular  applications  then  pending  in  the  local 
land  office  would  be  rejected  or  canceled.  The 
Office  of  Indian  Affairs  insists  that  no  such  promise 
was  made  and  that  the  only  promise  regarding  the 
land  in  San  Juan  County  was  that  embodied  in  the 
agreement  of  July  15,  1932,  set  out  above,  which 
contains  no  reference  to  pending  applications.  I 
deem  it  unnecessary,  however,  for  the  purpose  of 
disposing  of  the  present  applications,  to  decide 
whether  or  not  any  such  agreement  was  concluded. 
No  representative  of  this  Department  had  any 
authority  to  make  any  disposition  of  these  lands  in 
any  manner  which  would  defeat  the  rights  of  these 
Indians.  Cramer  et  al.  v.  United  States,  261  U.S. 
219,  definitely  establishes  this  principle.  In  that  case 
it  was  held  that  lands  occupied  by  individual  In- 
dians were  excepted  from  a  grant  under  which 
lands  "reserved  *  *  *  or  otherwise  disposed  of" 
were  excepted.  There  the  only  rights  which  the 
Indians  had  were  possessory  rights,  not  recognized 
by  any  statute  or  other  formal  governmental  ac- 
tion. The  court  held  that  such  possessory  rights 
were  protected  by  the  settled  policy  of  the  Gov- 
ernment. Are  the  Indian  applicants  in  the  present 
case  no  less  entitled  to  that  protection  where  it  is 
shown  that  their  rights  arose  under  a  statute?  The 
courts  in  the  Cramer  case  in  disposing  of  the  con- 
tention that  the  Government  was  estopped  by  the 
action  of  its  agents,  said: 

"Neither  is  the  Government  estopped  from 
maintaining  this  suit  by  reason  of  any  act  or 
declaration  of  its  officers  or  agents.  Since  these 
Indians  with  the  implied  consent  of  the  Gov- 
ernment had  acquired  such  rights  of  occu- 
pancy as  entitled  them  to  retain  possession 
as  against  the  defendants,  no  officer  or  agent 
of  the  Government  had  authority  to  deal  with 
the  land  upon  any  other  theory.  The  accep- 
tance of  leases  for  the  land  from  the  defendant 
company  by  agents  of  the  Government  was, 
under  the  circumstances,  unauthorized  and 
could  not  bind  the  Government;  much  less 
could  it  deprive  the  Indians  of  their  rights.  See 


and  compare  Lee  v.  Miinroe  i-  Thointon,  7 
Cranch,  366;  Whiteside  v.  United  States,  93 
U.S.  247,  257;  Dubuque  i"  Sioux  City  R.R.  Co. 
V.  Des  Moines  Valley  R.R.  Co.,  109  U.S.  329, 
336;  Pine  River  Logging  Co.  v.  United  States, 
186  U.S.  279,  291." 

The  Supreme  Court  of  the  United  States  on  De- 
cember 8,  1941,  reaffirmed  this  principle  in  United 
States  V.  Santa  Fe  Pacific  R.  Co.,  62  Sup.  Ct.  248. 

Even  if  the  alleged  agreement  that  the  pending 
applications  woidd  not  be  allowed  to  proceed  to 
patent  weie  to  be  proved,  I  am  of  the  opinion  that 
this  Department  would  be  without  authority  to 
refuse  to  issue  the  patents  for  which  applications 
have  been  made.  It  is  well  established  that  "the 
United  States  is  neither  bound  nor  estopped  by 
acts  of  its  officers  or  agents  in  entering  into  an 
arrangement  or  agreement  to  do  or  cause  to  be 
done  what  the  law  does  not  sanction  or  permit." 
Utah  Poxver  and  Light  Co.  v.  United  States,  243 
U.S.  389;  United  States  v.  City  and  County  of  San 
Francisco,  310  U.S.   16. 

Nathan  R.  Margold, 

Solicitor. 

Approved:    May    12,    1942. 

W.  C.  Mendenhall,  Acting  Assistant  Secretary. 


Authority  of  the  Superintendent  of 

THE  Osage  Agency  to  Make  Distribution 

OF  Osage  Property  in  Accordance  with 

Orders  of  the  County  Courts  of  Oklahoma 

June  4,  1942. 

Memorandum  for  the  Acting  Assistant  Secretary: 

The  two  attached  cases  have  been  presented  for 
department  approval  by  the  Superintendent  of  the 
Osage  Agency.  Both  request  authorization  to  make 
distribution  of  Osage  property  in  accordance  with 
orders  of  the  county  courts  of  Oklahoma.  Neither 
of  these  cases  is  accompanied  by  a  report  on  the 
proceedings  in  the  State  court  or  a  recommenda- 
tion by  the  Special  Attorney  for  the  Osage  In- 
dians that  distribution  be  made  in  accordance  with 
the   court   decrees. 

On  June  9,  1933,  the  Secretary,  by  Order  No. 
639,  vested  in  me  direct  supervision  of  and  re- 
sponsibility for  all  legal  work  of  the  Department 
and  its  several  bureaus  and  offices.  On  February  25 
the  Assistant  Secretary  approved  a  letter  signed 
by  me  and  concurred  in  by  the  Assistant  Commis- 
sioner of  Indian  Affairs  to  Mr.  G.  B.  Fulton,  Spe- 
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cial  Attorney  for  the  Osage  Indians,  wherein  Mr. 
Fulton's  duties  and  responsibilities  were  defined. 
It  was  stated  therein  that  recommendations  ol  the 
Superintendent  involving  the  approval  or  disap- 
proval of  Osage  wills  and  the  payment  of  attorneys' 
fees  and  compensation  of  fiduciaries  must  be  ac- 
companied by  a  report  by  Mr.  Fulton.  It  was  also 
stated  therein  that,  in  accordance  with  existing 
practice  in  matters  requiring  departmental  action, 
where  Mr.  Fulton  had  advised  the  Superintendent 
of  his  views  on  a  matter,  such  opinion  must  be 
submitted  to  Washington  together  with  the  recom- 
mendation of  the  Superintendent  for  considera- 
tion. The  existing  practice  was  for  the  Superin- 
tendent to  submit  to  the  Special  Attorney  for  his 
recommendation  all  matters  involving  legal  ques- 
tions. This  procedure  resulted  in  my  staff  in  Wash- 
ington having  the  benefit  of  the  Special  Attorney's 
views  on  such  matters  and  particularly  the  assur- 
ance of  the  Special  Attorney  that  the  proceedings 
in  the  State  courts  were  regular  in  all  respects. 

The  Superintendent  has  apparently  construed 
the  instructions  of  February  25  to  mean  that  his 
recommendations  must  be  accompanied  by  those  of 
the  Special  Attorney  only  in  those  instances  spe- 
cifically set  out  in  that  letter  and  in  other  in- 
stances when  the  Superintendent  sees  fit  to  request 
the  advice  of  the  Special  Attorney.  This  was  not 
the  idea  I  intended  to  convey.  That  letter  was 
written  on  the  assumption  that  the  existing  prac- 
tice of  referring  legal  matters  to  the  Special  At- 
torney for  recommendation  would  be  followed. 
The  present  practice,  if  continued,  would  result 
in  the  loss  of  a  great  measure  of  the  Special  Attor- 
ney's effectiveness  and  in  my  office  losing  the 
benefit  of  the  Special  Attorney's  recommendations 
in  a  great  many  cases  wherein  his  views  on  the 
matter  would  be  of  great  assistance  to  my  Wash- 
ington staff. 

Illustrative  of  this  situation,  the  Superintendent 
recently  presented  a  matter  of  some  complexity 
involving,  among  other  problems,  the  question  of 
priority  of  various  and  sundry  liens,  including 
several  judgment  liens  in  favor  of  the  United 
States.  The  only  statement  contained  in  the  Super- 
intendent's report  concerning  the  particular  ques- 
tion of  priority  of  liens  refers  to  an  opinion  ex- 
pressed by  the  United  States  Attorney.  The  record 
contained  no  opinion  by  Mr.  Fulton  concerning 
any  of  the  problems  involved  and  the  urgency  of 
the  matter  precluded  reference  of  the  matter  to  him 
for  his  views. 

While  the  distribution  proposed  to  be  made 
in  tlie  two  cases  attached  appears  to  be  proper, 
I  should  prefer  to  have  the  advice  of  the  Special 
Attorney  thereon. 

I    therefore   request    that   you   direct   the   Com- 


missioner of  Indian  Affairs  to  instruct  the  Super- 
intendent to  refer  all  legal  matters  and  particu- 
larly those  involving  the  determination  of  heirs 
of  intestate  Osage  Indians  and  all  matters  involv- 
ing the  distribution  of  Osage  headrights  to  the 
Special  Attorney  for  his  reconnnendation.  If  you 
approve  this  suggestion  the  attached  cases  should 
be  returned  to  the  Osage  Agency. 


Nathan  R.  Margold, 

Solicitor. 


June  8,    1942. 


Approved:  The  matter  of  the  estate  of  George 
Petti t,  Osage  Allottee  No.  1669,  and  the  matter 
of  the  estate  of  Lewis  J.  Whitney  are  returned 
to  the  Commissioner  of  Indian  Affairs  with 
instructions  to  retjuire  all  legal  matters  involv- 
ing Osage  Indians  or  restricted  Osage  property 
requiring  departmental  approval  to  be  accom- 
panied by  a  report  by  the  Special  Attorney  for 
the  Osage  Indians. 
Oscar  L.  Chapman,  Assistant  Secretary. 


Power  oi   the  Secretary  to  Approve 

Transfer  of  a  Tract  of  Land  Belonging 

IN  Part  to  Minors 

July  S,  1942. 

Meniorandum  for  the  Commissioner 
of  Indian  Affairs: 

Attention:   Mr.   Woehlkc. 

As  you  are  aware,  the  Lizzie  Cantrell  Youngman 
matter  has  been  long  pending.  Mrs.  Youngman  and 
her  six  children  have  inherited  restricted  land  ap- 
praised at  $1,200.  The  mother  has  a  one-half  in- 
terest in  this  pro|)erty,  while  each  of  the  six  chil- 
dren has  a  one-twelfth  interest.  The  mother  owes 
a  reimbursable  obligation  to  the  tribe  of  .f  1,201.84, 
whicli,  it  is  alleged,  she  incurred  in  order  to  make 
possible  the  support  and  maintenance  of  the  fam- 
ily, and  she  now  wishes  to  transfer  the  whole  of 
this  property  to  the  tribe  to  discharge  the  debt. 
Four  of  the  children,  Otto,  William,  John  and 
Wallace,  are  willing  to  consent  to  the  transfer  but 
two  of  the  children,  Archie  and  Betty,  are  minors. 
The  value  of  the  minors'  interests  are  approxi- 
mately 1 100  apiece.  The  question  is  whether  the 
Secretary  should  approve  the  transfer  despite  the 
existence  of  the  interests  of  the  minors. 

The  loan  agreement  with  Mrs.  Youngman  does 
not  appear  in   the  file,  nor  does  it  contain  other 
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direct  evidence  that  the  money  loaned  was  in  fact 
expended  for  the  support  and  maintenance  of  the 
Youngman  family.  These  cjuestions  of  fact  should 
be  verified  but,  assuming  tliat  they  are  as  alleged, 
there  would  be  no  obstacle  to  the  proposed  trans- 
fer. 

Two  objections  to  the  approval  of  the  transfer 
have  been  raised  in  the  course  of  the  consideration 
of  this  matter.  It  has  been  thought  that  perhaps 
a  court  order  was  necessary  to  empower  Lizzie 
Cantrell  Youngman  to  transfer  the  property  to  the 
tribe.  Then  it  has  been  contended  that  even  a 
court  would  not  be  able  to  sanction  the  transfer 
because  there  would  be  no  "consideration"  mov- 
ing to  the  minors. 

If  the  Secretary  has  jurisdiction  over  the  re- 
stricted land,  as  he  has,  then  certainly  it  is  un- 
necessary to  apply  to  a  court  for  the  appointment 
of  a  guardian.  The  transfer  may  be  made  by  the 
mother  as  the  natural  guardian.  As  the  Supreme 
Court  of  the  United  States  said  in  Henkel  v.  United 
Stales,  237   U.S.   43,   51-52: 

"*  *  *  The  references  to  the  regulations  of 
the  Interior  Department,  which  arc  called  to 
our  attention  by  the  Government,  show  that 
that  Department  has  uniformly  required  the 
interest  of  minors  to  be  represented  by  the 
natural  guardian,  which  in  this  case  was  the 
mother.  There  is  no  court  to  which  they  could 
have  applied  for  the  judicial  appointment  of  a 
guardian,  and  we  see  no  reason  to  question 
the  legality  of  the  practice  of  the  Department 
in  this  respect.  A  communication  from  the 
Acting  Commissioner  of  Indian  Affairs,  at- 
tached to  the  Government's  brief,  declares 
that  that  office  and  the  Interior  Department 
have  uniformly  held  that  the  natural  guardian 
could  execute  valid  relinquishments  in  behalf 
of  minor  children,  and  we  see  no  reason  why 
this  authority  should  be  questioned." 

It  is  also  beside  the  point  to  question  whether 
the  minors  would  receive  a  "consideration"  in  the 
sense  in  which  this  term  is  understood  in  the  law 
of  contracts.  Courts  of  equity,  and  in  many  States 
various  other  courts  by  statute,  have  exercised 
jurisdiction  to  determine  whether  guardians  may 
transfer  the  real  property  of  minors.  The  question 
considered  in  all  such  cases  is  not  whether  the 
minors  w^ill  receive  a  "consideration"  but  whether 
they  may  be  said  to  be  "benefited"  by  the  trans- 
fer (sec.  28  C.J.  1172-73,  and  25  Am.  Jur.  78-79, 
and  numerous  cases  there  cited) .  Even  natural 
guardians  have  been  permitted  to  convey  the  real 
property  of  minor  children  when  they  would  other- 
wise have  been   unable   to  provide  proper  main- 


tenance and  support  for  them.  It  seems  to  me  that 
the  minor  children  certainly  have  derived  a  bene- 
fit from  the  loan  in  the  past,  and  that  they  will  be 
benefited  in  the  future  by  reason  of  the  fact  that 
their  mother,  who  is  responsible  for  their  support, 
will  be  freed  of  the  burden  of  debt,  and  can  start 
anew.  To  say  that  the  mother  is  in  any  event  legally 
obligated  to  support  her  minor  children  is  to  take 
an  extremely  unrealistic  and  even  pettifogging 
view.  I  think  that  there  can  be  no  doubt  of  the 
Secretary's  poiver  to  approve  the  transfer  of  this 
restricted  land,  and  it  would  seem  also  to  be  a 
proper  case  for  the  exercise  of  his  discretion. 

Felix  S.  Cohi:n, 

Ac  tins.  Solicitor. 


Construction  Charges— Interpretation 

OF  Reclamation  Acts— Crow  Irrigation 

Project 

July  9,  1942. 

Kenneth  H.  L.  Simmons,  Esq., 

District  Counsel,   Indian  Irrigation  Service, 

Billings,  Montana. 

Mv  Dear  Mr.  Simmons: 

Careful  thought  has  been  given  in  this  office  to 
your  letter  of  June  23,  concerning  Crow  Irrigation 
construction  charges,  and  to  the  letter  of  Mr.  Burke 
enclosed  therewith.  I  cannot  follow  the  contention 
that  the  acts  of  May  31,  1939  (52  Stat.  792),  and 
August  4,  1939  (53  Stat.  1187,  1198),  permit  the 
(granting  of  moratoria  on  construction  charges 
on  the  Crow  Irrigation  project,)  pending  the  en- 
actment of  remedial  legislation  by  Congress.  The 
construction  put  upon  the  statutes  by  the  Indian 
Office  appears  to  me  to  be  correct. 

The  statement  in  the  report  of  the  Acting  Sec- 
retary, dated  June  9,  1939,  relating  to  the  act  of 
August  4,  1939,  that  "the  draft  makes  no  provision 
for  Indian  reclamation  projects"  is  supported  by 
the  language  of  section  2  of  the  act  which  defines 
a  "project"  as  one  authorized  by  the  Reclamation 
Act  of  1902,  as  amended,  or  one  constructed  by  the 
United  States  Bureau  of  Reclamation.  This  con- 
clusion is  in  no  way  invalidated  by  the  further 
language  of  the  report  which  was  omitted  from  the 
Indian  Office  letter.  This  additional  language,  in 
my  opinion,  is  only  a  description  of  the  character 
of  the  act  of  May  31,  1939,  and  not  a  grant  of  au- 
thority. This  act  was  undoubtedly  one  "which 
authorizes  further  relief  to  water  users  on  United 
States  and  Indian   reclamation   projects."   Section 
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17  (b)  of  the  act  of  August  4,  1939,  however,  ex- 
tended the  authority  of  the  Secretary  to  grant  re- 
lief from  any  obligation  to  pay  construction  charges 
only  when  a  modification  of  the  obligation  xuas 
not  covered  by  sections  3  or  4  of  the  act.  These  two 
sections,  however,  relate  only  to  the  modification 
of  repayment  contracts  on  projects  under  the  juris- 
diction of  the  Bureau  of  Reclamation.  Neither 
section  3  nor  4  of  the  act,  nor  the  act  as  a  whole, 
deals  with  the  Indian  irrigation  projects.  Per- 
manent provision  had  already  been  made  for  the 
adjustment  of  charges  on  non-Indian  owned  lands 
within  Indian  irrigation  projects  by  the  act  of 
June  22,  1936  (49  Stat.  1803). 

Even  if  the  proper  construction  of  section  17  (b) 
of  the  act  of  August  4,  1939,  were  doubtful,  there 
still  would  be  no  authority  to  grant  moratoria  to 
water  users  on  the  Crow  Irrigation  project  under 
the  act  of  May  31,  1939.  Section  1  of  the  latter  act 
permits  the  Secretary  to  grant  extensions  of  pay- 
ment of  construction  charges  only  when  water  users 
on  a  project  "are  unable,  due  to  partial  crop  fail- 
ure attributable  to  a  water  shortage  or  due  to  other 
causes  beyond  the  control  of  the  water  users,  to 
pay  without  great  hardship  or  undue  biuden  the 
full  amount  of  the  construction  charges.  *  *  *" 
The  exercise  of  the  Secretary's  power  is  thus  clearly 
made  dependent  upon  the  existence  of  economic 
distress.  The  only  reason  for  the  deferment  of 
charges  that  is  alleged  by  the  water  users  on  the 
Crow  Irrigation  project  is  the  pendency  of  legis- 
lation to  adjust  payments  of  construction  charges. 

I  am  even  less  able  to  perceive  how  the  water 
users  on  the  Crow  Irrigation  project  can  assert 
that  they  are  entitled  to  deferments  as  "a  matter 
of  good  faith  between  the  government  and  them." 
A  charge  of  bad  faith  would  be  justified  if  a  pledge 
has  been  made  and  broken.  So  far  as  I  have  been 
able  to  learn,  however,  not  a  word  was  said  at  the 
conferences  in  Washington  concerning  deferment 
during  the  consideration  of  the  proposed  legisla- 
tion by  Congress.  It  is  true  that  it  was  understood 
that  no  refunds  were  to  be  made  to  any  water 
user  who  paid  more  than  the  amount  stipulated 
in  the  proposed  legislation.  Far  from  supporting 
any  charge  of  bad  faith,  however,  this  understand- 
ing, if  it  is  at  all  permissible  to  put  any  interpre- 
tation upon  it  beyond  its  literal  terms,  would  nega- 
tive any  implication  that  payments  were  to  be 
suspended  until  it  was  determined  whether  reme- 
dial legislation  would  be  enacted.  Moreover,  it  is 
not  strictly  accurate  to  speak  of  such  an  under- 
standing as  was  reached  as  a  "settlement."  Only 
Congress  can  settle  the  matter.  We  can  only  make 
recommendations  to  Congress.  The  water  users  on 
the  Crow  Irrigation  project  can  hardly  have  an 
equitable  claim  to  a  present  suspension  of  valid 


and  existing  obligations  by  mere  reason  of  the 
fact  that  Congress  is  considering  the  advisability  of 
lightening  the  burden  of  these  obligations  for  the 
future. 

FiXlX   S.    COHKN, 

Acting  Solicitor. 


Uncollected  Assessments  Against 
Lands  Wjthin  Irrigation  Projects- 
Liens 


M -3 1684 


./»/})  27,  1942. 


Synopsis  of 
Solicitor's  Opinion 

Re:  1.  Whether  the  uncollected  portions  of  the 
annual  departmental  assessments  against 
lands  in  the  Mission,  Jocko  Valley  and 
Flathead  Irrigation  Districts  of  the  Flat- 
head Indian  Irrigation  Project,  Montana, 
constitute  a  first  lien  in  favor  of  the 
United  States  against  the  lands  for  which 
the  payments  are  delinquent;   and 

2.  Whether  such  delinquencies  are  subject  to 
the  interest  penalty  provided  in  2.5  CFR 
100.8. 
Held:  1.  The  departmental  assessments  constitute 
a  first  lien  in  favor  of  the  United  States. 
The  lien  is  clearly  established  by  statute 
and  by  contract,  and  the  assessments  are 
the  proper  basis  for  the  collection  of  the 
lien  because  they,  rather  than  the  ex- 
penditures, represent  the  true  cost  to 
the  United  States  and  because  all  of  the 
funds  expended  on  the  project  are  funds 
of  the  United  States.  The  funds  collected 
on  the  assessments  become  the  funds  of 
the  United  States  and  their  use  is  an 
expenditure  by  the  United  States  rather 
than  by  the  landowners. 

2.  The  imposition  of  the  interest  penalty 
provided  by  25  CFR  100.8  was  agreed  to 
by  contract  and  it  is  a  nece.ssary  and 
proper  means  of  enforcing  collection  of 
obligations  due   the  United  States. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

My  opinion  has  been  requested 

"*   #  *  as  to  whether  the  uncollected  portions 
of  the  annual  departmental  assessments  against 
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lands  of  these  Inigation  Districts  [Mission, 
Jocko  Valley  and  Flathead  Irrigation  Districts 
of  the  Flathead  Indian  Irrigation  Project, 
Montana]  constitute  a  first  lien  in  favor  of  the 
United  States  against  the  lands  for  which  the 
payments  are  delinquent  under  the  provisions 
of  the  Act  of  March  7,  1928  (45  Stat.  210); 
also  whether  such  delinquencies  are  subject 
to  the  penalty  as  provided  in  CFR  Title  25, 
Section   100.8." 

It  is  my  opinion  that  the  annual  departmental 
assessments  do  constitute  a  first  lien  in  favor  of  the 
United  States  against  the  lands  for  which  the  pay- 
ments are  delinquent  and  that  such  delincjuencies 
are  properly  subject  to  the  interest  penalty  pro- 
vided by  25  CFR  100.8. 

The  United  States,  through  the  Bureau  of 
Reclamation  of  the  Department  of  the  Interior, 
originally  built  the  ditches,  flumes  and  other  irri- 
gation works  that  supplied  the  Flathead  Irriga- 
tion Project,  Montana.  In  1924,  the  operation  and 
maintenance  of  this  irrigation  system  were  trans- 
ferred to  the  United  States  Indian  Irrigation 
Service  of  the  Department  of  the  Interior.  This 
Service  has  been  responsible  for  several  million 
dollars  worth  of  construction  on  this  project.  The 
Flathead  Indian  Irrigation  Project,  Montana,  now 
operates  and  maintains  this  irrigation  system.  Most 
of  the  individual  non-Indian  landowners  served  by 
this  irrigation  project  organized  themselves  into 
districts  under  the  laws  of  Montana.  These  are  the 
Mission,  Jocko  Valley  and  Flathead  districts.  Other 
non-Indian  owners  deal  directly  with  the  project 
administration  which  assesses  their  individual  lands 
and  collects  the  individual  assessments. 

The  organized  districts  under  statutory  author- 
ity of  the  act  of  May  10,  1926  (44  Stat.  464), 
the  act  of  March  7,  1928  (45  Stat.  210) ,  and  other 
legislation  ^  have  made  contracts  with  the  United 
States  of  America  acting  by  the  Secretary  of  the 
Interior.  Under  these  contracts  the  project  ad- 
ministration makes  up  a  lump  sum  assessment 
against  all  lands  within  the  district  for  construc- 
tion and  for  operation  and  maintenance  charges. 
The  assessment  of  the  district  by  the  project  is 
the  act  of  the  Secretary  of  the  Interior.  The  con- 
tracts between  the  United  States  and  each  of  the 
above  mentioned  districts  provide: 


"Operation  and  maintenance  charges  not 
consolidated  with  construction  charges  as  here- 
inabove provided  for  shall  be  paid  as  now 
provided  by  law  and  by  rules  made  or  to  be 
made  thereunder  by  the  Secretary  of  the  In- 
terior. Operation  and  maintenance  charges 
shall  be  determined  and  apportioned  by  the 
Secretary  of  the  Interior,  and  in  apportioning 
the  same,  the  said  Secretary,  if  he  deems  it 
wise,  may  make  different  charges  for  lands 
in  different  parts  of  the  project  ...  or  for 
any  part  thereof."  - 

After  the  United  States  has  levied  the  assess- 
ment against  the  district,  the  district  makes  up 
the  assessments  against  the  individual  landowners 
and  adds  thereto  an  amount  to  cover  the  cost  of 
the  administration  of  the  district.  The  contracts 
provide: 

"Each  of  the  said  Irrigation  Districts 
promises  and  agrees  that  it  will  levy  annual  as- 
sessments against  the  lands  within  its  borders, 
designated  by  the  Secretary  of  the  Interior 
as  assessable  as  hereinabove  provided,  in  such 
amounts  that  the  total  thereof  shall  not  be 
less  than  the  aggregate  amount  of  the  obliga- 
tions due  or  estimated  by  the  Secretary  of  the 
Interior  or  his  agents  to  become  due  the 
United  States,  and  from  time  to  time  as  oc- 
casion may  require  will  cause  to  be  done 
whatever  may  be  legally  necessary  to  be  done 
by  it  or  its  officers  and  agents  in  order  to  pro- 
cure and  insure  in  each  year  the  due  assess- 
ment, levy  and  collection  of  an  amount  suffi- 
cient to  discharge  all  obligations  of  diis  con- 
tract, and  will  comply  promptly  with  all  the 
provisions  of  the  laws  of  the  State  of  Mon- 
tana for  the  assessment,  levy  and  collection 
of  taxes  necessary  to  carry  out  tliis  contract."  •'' 

The  individual  assessments  are  collected  by  the 


'  Act  of  April  23,  1904  (33  Stat.  302)  ;  May  18,  1916  (39 
Stat.  140)  ;  May  10,  1926  (44  Stat.  464,  466)  ;  January  12, 
1927  (44  Stat.  945) ;  March  7,  1928  (45  Stat.  212,  213)  ; 
March  4,  1929  (45  Stat.  1574,  1639)  ;  May  14,  1930  (46  Stat. 
291);  February  14,  1931  (46  Stat.  1127);  March  4,  1931  (46 
Stat.  1567)  ;  April  22,  1932  (47  Stat.  101)  ;  February  17, 
1933  (47  Stat.  830)  ;  May  9,  1935  (49  Stat.  176,  187)  ;  June 
18,  1940   (54  Stat.  420);  June  28,  1941    (55  Stat.  318). 


-  The  original  contracts  (supplementary  contracts  are  not 
cited  in  this  opinion)  between  the  United  States  and  the 
irrigation    districts    are    as   follows: 

Flathead  Irrigation  District  contract  dated  May  12,  1928, 
approved  November  24,  1928,  found  in  Office  of  Indian 
Affairs  file  No.  29485-1921,  part  4,  Flathead  file  No.  377. 

Mission  Irrigation  District  contract  dated  March  7,  1931, 
approved  April  21,  1931,  foiuid  in  Office  of  Indian  Affairs 
file  29485-1921,  part  9,  Flathead  file  No.  377. 

Jocko  Valley  Irrigation  District  contract  dated  November 
13,  1934,  approved  February  26,  1935,  found  in  Office  of 
Indian  Affairs  file  29485-1921,  part  11,  Flathead  file  No.  377. 

Citations  for  these  contracts  will  hereafter  be  made  as 
follows:  (above  quotation)  Flathead  contract,  item  15,  p.  16; 
Mission  contract,  item  19,  p.  13;  Jocko  contract,  item  26, 
p.  16. 

"Flathead  contract,  item  17,  p.  17;  Mission  contract,  item 
21,  p.  13;  Jocko  contract,  item  28,  p.  17. 
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county  in  the  same  way  that  county  taxes  are 
collected. 

The  assessments  for  operation  and  maintenance 
charges  levied  by  the  United  States  against  these 
irrigation  districts  are  made  on  the  basis  of  esti- 
mates of  cost  determined  well  in  advance  of  the 
irrigation  season  and  according  to  the  contracts 
must  be  paid  in  advance  of  each  irrigation  season.* 

Some  time  after  the  irrigation  season  is  over  the 
project  is  able  to  determine  the  actual  amount 
spent  in  operating  and  maintaining  the  irrigation 
works  for  that  season.  If  this  amoimt  is  greater 
or  less  than  the  estimate  upon  whicli  the  assess- 
ments were  based,  an  adjustment  is  made  in  the 
assessments  for  the  following  season  or  perhaps 
the  adjustment  is  spread  over  several  seasons.  Over 
a  period  of  time  an  attempt  is  made  to  keep  as- 
sessments for  operation  and  maintenance  approxi- 
mately equal  to  actual  costs. 

There  is  no  question  but  that  the  United  States 
has  a  first  lien  by  statute  for  construction,  opera- 
tion and  maintenance  costs.  The  act  of  May  10, 
1926    (44  Stat.  465)    provides: 

".  .  .  Provided  further.  That  all  construction, 
operation,  and  maintenance  costs,  except  such 
construction  costs  on  the  Camas  Division  held 
and  treated  as  a  deferred  obligation  herein 
provided  for,  on  this  project  shall  be,  and  are 
hereby,  made  a  first  lien  against  all  lands 
within  the  project,  which  lien  upon  any  par- 
ticular farm  unit  shall  be  released  by  the 
Secretary  of  the  Interior  after  the  total  amount 
charged  against  such  vmit  shall  have  been 
paid,  and  a  recital  of  such  lien  shall  be  made 
in  any  instrimient  issued  prior  to  such  release 
by  the  said  Secretary.  The  contracts  executed 
by  such  district  or  districts  shall  recognize 
and  acknowledge  the  existence  of  such  lien: 
.  .  ."   (Italics  supplied.) 

The  act  of  May  7,   1928    (45  Stat.  210)    provides: 

".  .  .  Provided  further,  That  the  costs  of  the 
irrigation  projects  and  of  operating  and  main- 
taining such  projects  where  reimbursement 
thereof  is  required  by  laws  shall  be  appor- 
tioned on  a  per  acre  basis  against  the  lands 
under  the  respective  projects  and  shall  be  col- 
lected by  the  Secretary  of  the  Interior  as  re- 
quired by  such  law,  and  any  unpaid  charges 
outstanding  against  such  lands  shall  constitute 
a  first  lien  thereon  which  shall  be  recited  in 
any  patent  or  instrument  issued  for  such 
lands."   (Italics  supplied.) 


This  statutory  lien  is  further  established  by  the 
provisions  of  the  contracts  between  the  United 
States  and  the  irrigation  districts  which  provide: 

".  .  .  All  construction,  operation  and  main- 
tenance costs,  except  such  construction  costs 
on  the  Camas  Division  held  and  treated  as  a 
deferred  obligation  herein  provided  for,  on 
said  project,  shall  be  and  are  hereby  made  a 
first  lien  against  all  lands  within  the  project, 
which  lien  upon  any  particular  farm  unit  shall 
be  released  by  the  Secretary  of  the  Interior 
after  the  total  amount  charged  against  such 
unit  shall  have  been  paid,  and  a  recital  of 
such  lien  shall  be  made  in  any  instrument 
issued  prior  to  such  release  by  the  said  Secre- 
tary. The  said  districts  do  hereby  recognize 
and   acknowledge   the   existence   of   such  lien 


The  contracts  also  provide: 

"The  United  States  retains  in  full  force  all 
obligations  and  liens  of,  against  or  upon  all 
and  any  lands  in  said  project  whether  con- 
tained in  any  of  said  Districts  or  not,  and  of 
and  against  the  owners  thereof  for  construction 
and  operation  and  maintenance  charges,  which 
it  has  by  virtue  of  any  and  all  laws,  contracts 
or  agreements  heretofore  made,  or  otherwise, 
and  retains  and  shall  have  the  full  right  to 
enforce  the  same  by  shutting  off  water  or 
otherwise  as  it  shall  see  fit."  ^ 

Although  it  is  clear  that  the  United  States  has 
both  a  statutory  and  contract  first  lien  for  con- 
struction, operation  and  maintenance  costs,  the 
problem  arises  that  if  the  United  States  attempts 
to  foreclose  its  lien  and  collect  its  assessments,  it 
is  met  with  the  contention  that  the  assessments 
for  operation  and  maintenance  are  not  and  can- 
not be  the  basis  of  a  lien  since  they  are  made 
up  in  advance  of  the  irrigation  season  and  are 
estimates  of  cost.  The  real  question  to  be  deter- 
mined, however,  in  this  opinion  is  whether  the 
basis  of  the  lien  for  operation  and  maintenance 
charges  is  the  assessment  made  by  the  Secretary  of 
the  Interior  pursuant  to  authority  vested  in  him 
by  Congress,  which  is  an  estimate  of  cost  made 
annually  in  advance  of  each  irrigation  season,  or 
whether  the  actual  expenditures  for  such  season 
which  can  only  be  determined  definitely  after  the 


*  Flathead  contract,  item  13,  p.  13;  Mission  contract,  item 
15,  p.  10;  Jocko  contract,  item  19,  p.  11. 


^Flathead  contract,  item  14,  p.  14;  Mission  contract,  item 
16,  p.  11;  Jocko  contract,  item  20,  p.  12. 

°  Flathead  contract,  item  8,  p.  7;  Mission  contract,  item 
10,  p.  8;  Jocko  contract,  item  14,  p.  9. 
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irrigation  season  is  over  are  the  true  costs  and 
therefore  die  basis  of  the  lien  of  the  United  States. 

The  annual  order  of  the  Secretary  of  the  Interior 
fixing  the  assessments  is  the  basis  of  the  lien.  The 
assessment  of  necessity  is  based  on  estimates  of  the 
cost  of  the  operation  and  maintenance  of  the 
project  for  a  particular  year.  The  cost  may  include 
inventory,  depreciation  of  machinery  and  equip- 
ment, and  expenditure  of  money  appropriated  by 
Congress  or  authorized  by  Congi^ess  from  collec- 
tions from  the  water  users.  The  assessment  repre- 
senting cost  of  operation  and  maintenance  is  not 
based  solely  on  collections  as  indicated  by  die 
districts.  In  fact  the  Secretary's  estimates  are  not 
dissimilar  to  the  sums  making  up  the  county  and 
state  tax  rolls.  Where  a  county  or  state  failed  to 
collect  all  of  the  assessed  taxes,  so  that  their  budgets 
could  not  be  caiTied  out,  it  would  hardly  be  con- 
tended that  the  taxes  were  valid  liens  on  the 
property  taxed  only  to  the  extent  of  the  actual 
expenditures  by  the  county  and  state. 

In  addition  to  the  foregoing  the  contracts  be- 
tween the  United  States  and  the  districts  provide: 

"Each  of  the  said  Inigation  Districts 
promises  and  agrees  that  it  will  levy  annual 
assessments  ...  in  such  amounts  diat  the  total 
thereof  shall  not  be  less  than  the  aggiegate 
amount  of  the  obligations  due  or  esfimaled  by 
the  Secretary  of  the  Interior  or  his  agents  to 
become  due  the  United  States  .  .  ."  "  (Italics 
supplied.) 

The  contracts   further   provide: 

"Operation  and  maintenance  charges  not 
consolidated  with  construction  charges  as 
hereinabove  provided  for  shall  be  paid  as  now 
provided  by  law  and  by  rules  made  or  to  be 
made  thereunder  by  the  Secretary  of  the 
Interior.  .  .  ."  ^ 

Although  neither  the  statutes  nor  the  contracts 
define  "cost"  the  contracts  clearly  contemplate 
following  the  established  practice  and  existing 
rules  under  which  the  amount  levied  as  an  as- 
sessment is  to  be  estimated  and  paid  for  in  ad- 
vance of  the  iiTigation  season.  The  district  there- 
fore accepted  this  practice.  The  contracts  make  no 
provision  for  any  readjustment  on  the  basis  of 
expenditures.  In  fact,  in  one  provision  of  the 
contracts  noted  on  pages  4  and  5,  above,  the  term 

'Flathead  contract,  item  17,  p.  17;  Mission  contract,  item 
21,  p.  13;  Jocko  contract,  item  28,  p.  17. 

« Flathead  contract,  item  15,  p.  16;  Mission  contract,  item 
19,  p.  13;  Jocko  contract,  item  26,  p.   16. 


charges    is    used    instead    of    cosls,    as    thotigh    the 
words  were  interchangeable. 

The  expenditures  by  the  project  for  any  fiscal 
year  are  limited  by  law  to  actual  collections.  The 
appropriation  act  of  June  19,  1940  (54  Stat.  406, 
420),  for  the  fiscal  year  ending  June  30,  1941,  is 
typical: 

".  .  .  expenditines  shall  not  exceed  the  aggre- 
gate receipts  covered  into  the  Treasmy  in 
accordance  with  section  4  of  the  Permanent 
Appropriation  Repeal  Act,   1934;  .  .  ." 

As  has  already  been  pointed  out,  expenditin-es 
do  not  necessarily  represent  costs  for  a  particular 
year.  If  the  collections  are  delinquent  it  may 
mean  that  some  things  that  should  have  been  done 
for  a  particular  season  may  not  be  performed.  The 
estimated  assessments  of  necessity  more  nearly  rep- 
resent actual  costs  because  they  take  into  con- 
sideration depreciation  on  equipment  and  the 
use  of  inventories  which  may  have  been  purchased 
in  a  prior  year  l)ut  not  then  canied  into  costs 
because  the  equipment  or  supplies  were  not 
actually  used  dining  the  particular  year  when 
purchased.  Fiuthermore,  from  season  to  season 
adjustments  are  made  so  the  assessments  over  a 
period  are  equivalent  to  true  costs. 

It  is  argued  that  the  United  States  does  not  have 
a  lien  for  operation  and  maintenance  charges  on 
the  Flathead  Irrigation  project  because  the  princi- 
pal portion  of  the  money  for  operation  and  main- 
tenance comes  from  the  collections  from  the  land- 
owners rather  than  from  the  United  States  Treas- 
ury. The  United  States  operates  the  project.  The 
collections  received  represent  the  payments  of  a 
debt  due  the  United  States  for  a  service  performed 
for  all  of  the  landowners  of  the  project  and  any 
unpaid  assessments  are  accordingly  a  proper  basis 
for  a  lien  in  favor  of  the  United  States.  The  pay- 
ment of  these  assessments  when  received  become 
the  funds  of  the  United  States  and  it  is  necessary 
before  the  project  can  spend  them  that  the  ex- 
penditure be  authorized  by  appropriation.  The 
Appropriation  Act  for  the  fiscal  year  ending  June 
30,  1941,  act  of  June  18,  1941  (54  Stat.  406,  420), 
provides: 

"For  operation  and  maintenance  of  the  iiTi- 
gation and  power  system  of  the  Flathead 
Reservation,  Montana,  $7,000,  reimbursable, 
together  with  $120,000  (operadon  and  main- 
tenance collections)  and  $80,000  (power  reve- 
nues) ,  from  which  amounts  of  $120,000  and 
$80,000,  respectively,  expenditures  shall  not  ex- 
ceed the  aggregate  receipts  covered  into  the 
Treasui7  i"  accordance  with  section  4  of  the 
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Permanent  Appropriation  Repeal  Act,  1934; 
in  all,  1207,000." 

The  Second  question  of  the  opinion  remains. 
This  is  the  question  of  the  legality  of  the  interest 
penalty  provided  for  in  25  CFR  100.8,  which 
states  that: 

"100.8.  Penally  for  nonpayment  of  assessment. 
All  assessments  duly  authorized  shall  be  paid 
on  the  due  date  to  the  properly  designated 
officer  of  the  Indian  Irrigation  Service  at  St. 
Ignatius,  Montana,  and  on  all  such  assess- 
ments not  paid  on  the  due  date  the  irrigation 
district  shall  pay  a  penalty  at  the  rate  of  six 
per  centum  per  annum  during  the  period  of 
delinquency." 

The  contracts  between  the  United  States  and  the 
irrigation  districts  provide  that  the  operation  and 
maintenance  charges  should  be  paid  as  provided 
by  law  and  by  rules  made  and  to  be  made  there- 
under by  the  Secretary  of  the  Interior.^  At  the 
time  these  contracts  were  executed  the  above 
regulation  on  a  similar  one  was  in  force  and  ef- 
fect and  the  parties  to  the  contract  therefore  ac- 
cepted such  practice. 

Further,  the  contracts  provide  that  the  United 
States  "shall  have  the  full  right  to  enforce  [its 
liens  and  obligations]  by  shutting  off  water  or 
otherwise  as  it  shall  see  fit."  ^°  (Italics  supplied.) 
The  contracts  also  provide  specifically  that  the 
right  to  refuse  to  deliver  water  is  not  an  exclu- 
sive remedy  "and  shall  not  in  any  manner 
hinder  the  United  States  from  exercising  any  other 
remedy  to  enforce  collection  of  any  amount  due" 
under  the  contracts." 

The  imposition  of  a  6  per  cent  interest  charge 
against  delinquent  irrigation  charge  payments  has 
been  the  regular  administrative  practice  of  the 
Indian  Irrigation  Service  on  this  project  and  on 
all  other  projects  for  many  years. 

One  of  the  most  effective  methods  of  enforcing 
the  payment  of  obligations  to  the  United  States 
is  the  imposition  of  an  interest  penalty  on  de- 
linquent payments.  This  is  made  all  the  more 
necessary  by  the  statutory  provision  that  expendi- 
tures cannot  exceed  collections.  Therefore,  it  seems 
that  this  provision  has  been  agreed  to  by  the  dis- 


°  Flathead  contract,  item  15,  p.  16;  Mission  contract,  item 
19,  p.  13;  Jocko  contract,  item  26,  p.  16. 

"Flaahead  contract,  item  8,  p.  7;  Mission  contract,  item 
lO,  p.  8;  Jocko  contract,  item   l4,  p.  9. 

"Flathead  contract,  item  19,  p.  18;  Mission  contract,  item 
23,  p.  14;  Jocko  contract,  item  30,  p.  17. 


tricts  and  is  a  necessary  measure   for  the   proper 
operation  of  the  project. 

The  departmental  decision  of  November  15, 
1921  (48  L.D.  475),  is  not  applicable.  It  holds 
that  the  Secretary  of  the  Interior  did  not  have 
authority  to  impose  an  interest  penalty  upon  land- 
owners in  the  Flathead  Reservation  under  author- 
ity of  the  acts  of  August  13,  1914  (38  Stat.  686), 
or  February  14,  1920  (41  Stat.  408) ,  The  opinion 
was  rendered  before  the  Flathead  imgation  system 
was  transferred  from  the  Reclamation  Service  to 
the  Indian  Irrigation  Service.  Most  important,  how- 
ever, there  was  at  that  time  no  acceptance  of  the 
practice  by  contract  between  the  United  States 
and  the  landowners  represented  by  their  districts. 

Felix  S.  Cohen, 

Acting  Solicitor. 

Approved:  July  27,  1942. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Authority  of  Director,  Fish  and  Wildlife 

Service— National  Wildlife  Refuges  Within 

Indian  Reservations 


July  30,  1942. 


Memorandum  for  the  Director, 
Fish  and  Wildlife  Service. 


(Through  the  Commissioner  of  Indian  Affairs.) 

The  Commissioner  of  Indian  Affairs  in  his 
memorandum  of  September  16,  1940  referred  to 
me  for  consideration  regulations  prepared  in  your 
office  to  control  fishing  in  the  Nine-Pipe  and 
Pablo  National  Wildlife  Refuges,  within  the  Flat- 
head Indian  Reservatioir  in  Montana,  which  regu- 
lations were  being  transmitted  to  the  Secretary 
with  a  memorandum  dated  August  14,  1940,  from 
the  Acting  Director  of  the  Fish  and  Wildlife 
Service.  The  Commissioner  of  Indian  Affairs  ex- 
presses the  view,  in  which  I  concur,  that  these 
regulations  conflict  -with  the  fishing  rights  of  the 
Indians  within  the  reservation. 

The  proposed  regulations  are  to  be  issued  under 
authority  of  section  10  of  the  Migratory  Bird 
Conservation  Act,  being  the  act  of  February  18, 
1929  (45  Stat.  1224,  16  U.S.C.A.  sec.  715).  They 
would  permit  noncommercial  fishing  in  the  waters 
of  both  refuge  areas  in  accordance  with  the  regu- 
lations governing  the  administration  of  national 
wildlife  refuges  upon  the  condition  that  the  fish- 
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ing  occur  only  during  the  prescribed  open  season 
and  that  persons  fishing  comply  with  the  fisliing 
laws  and  regulations  of  the  State  of  Montana  and 
obtain  fishing  licenses  issued  by  the  State  of 
Montana  and  by  the  Flathead  Indian  Agency. 

The  two  wildlife  refuges  in  question  are  within 
the  Flathead  Indian  Reservation  created  by  the 
treaty  of  July  16,  1855  (12  StaL  975),  for  the 
exclusive  use  of  the  Indians  settled  thereon.  Article 
III  of  tliat  treaty  guarantees  to  the  Indians  the 
exclusive  right  of  taking  fish  in  all  the  streams  of 
the  reservation.  By  the  act  of  April  23,  1904  (33 
Stat.  302) ,  the  United  States  assumed  to  act  as 
trustee  for  the  disposal  of  the  lands  of  the  reserva- 
tion not  needed  for  allotment.  Then,  by  the  acts 
of  March  3,  1909  (35  Stat.  795) ,  April  12,  1910  (36 
Stat.  296),  June  25,  1910  (36  Stat.  858),  and 
March  3,  1911  (36  Stat.  1066) ,  Congress  authorized 
the  Secretary  of  tlte  Interior  to  reserve  from  the 
lands  available  for  disposal  reservoir  and  power 
sites  and  made  appropriations  available  for  ini- 
gation  works  on  allotted  and  unallotted  lands 
within  the  reservation.  After  the  Flathead  irriga- 
tion project  was  established  under  these  acts,  two 
of  the  reservoir  sites,  with  the  surrounding  lands 
included  within  the  Reclamation  Service  reserva- 
tions, were  set  aside  as  bird  refuges,  subject  to 
Reclamation  Service  use  and  to  valid  existing 
rights,  by  Executive  Orders  Nos.  3503  and  3504, 
of  June  25,  1921.  Since  1922  there  has  been  nego- 
tiation for  payment  to  the  Indians  for  the  reservoir 
reserves  but  the  offers  of  the  United  States  have 
been  rejected  by  the  tribe. 

On  these  facts  the  reservoir  sites  are,  and  have 
continuously  been  recognized  to  be,  tribal  land 
and  part  of  the  Flathead  Indian  Reservation. 
Under  the  decision  in  the  case  of  Ash  Sheep  Co.  v. 
United  States,  252  U.S.  159,  there  is  no  doubt  that 
the  lands  have  remained  Indian  lands  and  that 
the  tribe  is  entitled  to  the  benefits  arising  from 
the  use  of  the  areas.  Therefore,  unless  the  lights 
of  the  Indians  have  been  modified  l)y  Congress,  the 
Indians  retain  the  exclusive  right  to  fish  withni 
these  areas.  Pioneer  Packing  Co.  v.  Winslow,  159 
Wash.  655,  294  Pac.  557;  Sol.  Op.  M.  28107,  June 
30,  1936.  In  tlie  exercise  of  these  rights,  the  Indians 
are  not  subject  to  the  fish  and  game  laws  of  the 
State.  United  States  v.  Kagama,  118  U.S.  375;  In 
re  Blackbird,  109  Fed.  139;  In  re  Lincoln,  129 
Fed.  247;  United  States  v.  Hamilton,  233  Fed.  685; 
State  V.  Campbell,  53  Minn.  354,  55  N.W.  553; 
State  V.  Johnson,  249  N.W.  284,  289;  Pioneer 
Packing  Co.  v.  Winslow,  supra;  cf.  Tulee  v.  State 
of  Washington,  315  U.S.  681.  Under  the  provisions 
of  the  Indian  Reorganization  Act  of  June  18,  1934 
(48  Stat.  984,  25  U.S.C.  sec.  476) ,  and  the  consti- 
tution  of  the  Confederated   Salish   and   Kootenai 


Tribes  of  the  Flathead  Reservation  adopted  there- 
under, the  tribes,  through  their  tribal  council,  are 
given  the  power  to  promulgate  and  enforce  regu- 
lations relating  to  the  conservation  and  protec- 
tion of  wildlife.  Article  VI,  section  1  (a) ,  constitu- 
tion and  bylaws  approved  October  28,   1935. 

The  proposed  regidations  do  not  appear  to  have 
been  presented  to  tiie  Flathead  tribal  council  for 
consideration  or  approval.  Moreover,  the  regula- 
tions propose  to  subject  the  Indians  to  die  fishing 
laws  of  the  State  of  Montana  and  to  require  the 
Indians  as  well  as  non-Indians  to  obtain  licenses 
in  conformity  with  the  laws  of  the  State.  In  these 
respects,  the  regulations  are  plainly  in  disregard 
of  the  rights  of  the  Indians  as  established  by  the 
decisions  cited  above. 

The  regulations  cite  as  authority  for  their  is- 
suance section  10  of  the  Migratory  Bird  Conserva- 
tion Act  of  February  18,  1929  (45  Stat.  1222,  16 
U.S.C.  sec.  715c),  as  amended,  tlie  administration 
of  which  act  was  transferred  to  the  Secretary  of 
the  Interior  on  July  1,  1939  by  Reorganization 
Plan  No.  II  (53  Stat.  1431) .  This  may  have  been 
appropriate  under  the  ruling  of  this  office  in 
force  at  the  time  the  regulations  were  prepared 
(54  I.D.  617),  but  the  Solicitor  has  since  recon- 
sidered the  matter  and  has  ruled  that  the  Migra- 
tory Bird  Conservation  Act  is  without  application 
to  treaty  reservations  such  as  the  Flathead  Reserva- 
tion. Solicitor's  memorandum  of  February  10,  1942, 
to  the  Commissioner  of  Indian  Affairs. 

Tlie  basic  statutory  authority  for  the  establish- 
ment of  bird  refuges  on  these  Indian  lands  does 
not  clearly  appear.  If,  as  I  assume  to  be  the  case, 
the  Executive  orders  establishing  the  refuges  were 
issued  under  authority  of  the  Migratory  Bird 
Consei"vation  Act,  as  amended  and  supplemented 
by  subsequent  acts  (see  50  CFR  Part  II  sec.  11.1) , 
a  serious  question  as  to  the  validity  of  the  Execu- 
tive orders  arises.  Under  the  Solicitor's  ruling  of 
February  10,  1942,  none  of  these  acts  would  be 
applicable  and  so  far  as  I  am  advised  no  other 
statutory  authority  exists  for  the  creation  of  such 
refuges  on  Indian  lands. 

In  the  situation  set  forth  above  it  seems  to  me 
that  whatever  regulations  are  promulgated  for 
the  regulation  of  fishing  in  the  Nine-Pipe  and 
Palilo  resen'oir  areas  should  be  prepared  in  coop- 
aration  with  the  Flathead  Tribe.  Under  section  4 
of  the  act  for  the  protection  and  conservation  of 
wildlife  (March  10,  1934,  48  Stat.  402,  16  U.S.C. 
sec.  664) ,  the  Indian  Office  and  the  Fish  and  Wild- 
life Service  would  be  authorized  to  prepare  regu- 
lations of  this  nature.  Although  there  are  no 
provisions  in  die  act  for  the  enforcement  of  the 
regulations,     they    could,    after    preparation    and 
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cooperation  with  the  tribe,  be  promulgated  by  the 
tribe  as  its  regulations  and  enforced  in  that  way. 

W.  H.  Flanery, 

Acting  Solicitor. 

Volstead  Act  of  1908— State  Liens  for  Drainage 

Charges  on  Public  and  Indian  Ceded  Lands 

IN  Minnesota 


M-30851 


August   12,   1942. 


Synopsis  of 
Solicitor's  Opinion 

Re:  1.  Minnesota  liens  for  drainage  charges 
imposed  on  public  and  Indian  ceded 
lands  in  Minnesota  under  authority  of 
the  Volstead  Act  of  May  20,  1908  (35 
Stat.  169). 

2.  Certain  Minnesota  statutes  enacted  to 
aid  distressed  drainage  districts  by  estab- 
lishment of  State  conservation  projects 
on  lands  situated  in  said  districts  and 
forfeited  to  the  State  for  unredeemed 
drainage  charges;  requiring  classification 
of  the  forfeited  lands  as  agricultural  or 
nonagricultural;  and  directing  disposi- 
tion of  agricultural  lands  at  "forfeited" 
sales  and  reservation  of  nonagricultural 
lands  for  State  use  in  the  conservation 
projects. 

3.  Whether  these  statutes  constitute  legis- 
lature authorization  for  certain  adminis- 
trative officers  of  the  State  to  release  the 
liens  on  those  drained  public  and  Indian 
ceded  lands  which  they  classify  as  non- 
agricultural  and  therefore  as  not  suitable 
for  sale. 

4.  Conversely,  whether  the  liens  continue 
to  be  quick  and  to  prevent  withdrawal 
of  these  lands  from  homestead  entry. 

Held:  1.  The  Minnesota  drainage  relief  statutes 
concerning  which  the  Commissioner  of 
the  General  Land  Office  has  inquired 
neither  waive  the  State's  liens  imposed 
on  United  States  lands  under  the  Vol- 
stead Act  nor  apply  at  all  to  these 
lands. 

2.  The  State  authorities  erroneously  re- 
gard the  United  States  lands  as  forfeited 
to  the  State  for  nonpayment  of  the  drain- 
age charges. 

3.  The  only  form  of  disposition  of  public 
and  Indian  ceded  lands  to  which  the 
State  and  those  claiming  under  it  ac- 
quire rights  under  the  Volstead  Act  is 


Volstead    disposition    and    Volstead    pa- 
tent. 

4.  The  Executive  order  of  February  5, 
1935,  and  the  departmental  orders  of 
September  19  and  November  2,  1934, 
withdraw,  respectively,  the  public  and 
the  Indian  ceded  lands  here  concerned 
from  homestead  entry  and  every  other 
form  of  disposition  under  the  public 
land  laws  subject  only  to  valid  rights 
to  Volstead  patent  existing  in  the  State 
of  Minnesota  and  the  qualified  persons 
claiming  under  it. 

5.  Any  previous  contrai^y  determination  is 
hereby  overruled. 


The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

At  the  suggestion  of  the  Commissioner  of  the 
General  Land  Office  you  have  inquired  my  opinion 
as  to  whether  in  consequence  of  her  passage  of 
certain  statutes  the  State  of  Minnesota  can  be 
considered  to  have  authorized  relinquishment  of 
State  liens  for  drainage  charges  on  certain  public 
and  Indian  ceded  lands  in  Minnesota.  These  lands 
the  act  of  Congress  of  May  20,  1908  (35  Stat.  169) , 
commonly  known  as  the  Volstead  Act,  declared 
subject  to  the  State  laws  relating  to  the  drainage 
of  swamp  or  overflowed  lands  for  agricultural 
purposes  to  the  same  extent  and  in  the  same 
manner  as  similar  lands  in  private  ownership, 
thus  permitting  the  State  to  drain,  assess  and  sell 
the  lands  for  delinquent  charges. 

The  lien-burdened  lands  in  question,  commonly 
described  as  "drainage  homestead  lands,"  are  ex- 
tensive, numbering  about  231,537  acres.  Of  these, 
97,265  acres  have  been  offered  at  tax  judgment 
sales  for  unpaid  drainage  charges  and,  purchasers 
failing,  are  said  to  have  been  bid  in  by  the  State. 
The  remaining  134,272  acres,  while  not  reported 
as  having  been  offered  for  sale,  have  nevertheless 
been  assessed  and  therefore  are  likewise  subject  to 
Volstead  liens. 

These  lands  are  found  in  nine  counties  in  north- 
ern Minnesota,— Beltrami,  Clearwater,  Koochi- 
ching, Lake  of  the  Woods,  Marshall,  Pennington, 
Polk,  Red  Lake  and  Roseau,  possibly  in  some 
others  as  well.  But  most  of  them  lie  in  Baltrami, 
KoocJiiching  and  Lake  of  the  Woods.  By  far  the 
largest  part  of  the  acreage  consists  of  Indian  ceded 
lands.    Under    the    statutes   of   cession  ^    all    lands 


'The  Nelson  Act  of  January  I4,  1889    (25  Stat.  642);  the 
Morris  Act  of  February  20,  1904    (33  Stat.  46,  48) . 
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other  than  pine  lands  were  classified  as  "agricul- 
tural" lands  and  were  to  be  disposed  of  under  the 
provisions  of  homestead  law  and  at  a  statutory 
price  per  acre  for  the  benefit  of  the  Indians  to 
actual  settlers  only.  Pending  such  sale  the  United 
States  was  to  hold  the  naked  fee  to  the  lands  in 
trust  for  the  Indians. 

As  to  all  tliese  lands,  the  Commissioner,  it  ap- 
pears, is  concerned  for  substantial  reasons.  Both 
the  General  Land  Office  and  the  Conservation  De- 
partment of  the  State  of  Minnesota  aie  of  opinion 
that  most  of  the  lands  impressed  with  the  Vol- 
stead liens,  although  originally  thought  to  be 
agricultural  lands,  are  actually  unsuitable  for  agri- 
cultural use  and  should  be  withdrawn  from  home- 
stead entry.  This  action  the  Volstead  liens,  con- 
sidered as  valid  rights  existing  in  the  State,  have 
been  deemed  to  bar.  But  it  has  been  pointed  out 
that  should  the  State  release  the  lands  from  the 
liens  the  particular  withdrawal  appropriate  in  the 
circumstances  would  at  once  attach  and  prevent 
homestead  entry,  in  some  cases  upon  such  condi- 
tions as  appear  in  applicable  provisions  of  law,  in 
other  cases  unconditionally. 

As  concerns  public  lands  and  the  withdrawal  of 
February  5,  1935,  for  example,  section  7  of  the 
Taylor  Grazing  Act  of  June  28,  1934  (48  Stat. 
1269) ,  as  amended,  would  control.  This,  it  is 
argued,  would  make  the  Secretary's  classification 
of  any  public  lands  sought  by  any  applicant  a  con- 
dition precedent  to  allowance  of  any  entry  under 
the  public  land  laws.  The  Commissioner  could 
then  deny  an  application  for  homestead  enti7  of 
any  lands  classified  as  unsuitable  for  agriculture. 

As  concerns  the  Indian  ceded  lands,  two  reasons 
are  given  why  they  should  be  withdrawn  from 
homestead  entry.  1.  They  are  thought  to  be  un- 
suitable for  agriculture.  2.  It  is  considered  to  be 
in  the  public  interest  that  they  should  be  restored 
to  tribal  ownership  under  section  3  of  the  Indian 
Reorganization  Act  of  June  18,  1934  (48  Stat. 
984)  ,  and  it  is  desired  to  prevent  the  initiation  of 
new  homestead  rights  in  the  lands  pending  accom- 
plishment of  such  restoration.  As  to  these  lands, 
therefore,  the  Commissioner  suggests,  Minnesota's 
release  of  these  lands  from  the  Volstead  liens 
would  permit  the  departmental  withdrawal  orders 
of  September  19  and  November  2,  1934  (54  I.D. 
559,  563) ,  to  attach  to  the  lands  and  forthwith 
withdraw  them  from  homestead  entry. 

In  considering  the  problems  thus  arising  the 
Commissioner  inquires  as  to  certain  statutes  en- 
acted by  Minnesota  during  recent  years  in  aid 
of  distressed  drainage  districts  and  as  to  the  rela- 
tion of  these  laws  to  the  Volstead  drained  home- 
stead lands  embraced  in  such  drainage  districts. 
In  particular  the  Commissioner  asks  whether  any 


piovisions  of  these  laws  may  be  construed  as  con- 
stituting "legislative  authorization  for  certain  ad- 
ministrative officers  of  the  state  to  release  the 
lines  upon  the  drainage  homestead  lands  not  clas- 
sified by  the  State  as  suitable  for  disposal."  In  other 
words,  if  the  appropriate  administrative  officers 
of  the  State,  acting  under  these  statutes,  classify 
any  of  these  drainage  homestead  lands  as  not 
suitable  for  agiiculture  and  disposal,  do  these 
statutes  in  effect  authorize  the  release  of  the  Vol- 
stead liens  on  such  lands? 

Upon  examination  of  the  laws  to  which  the 
Commissioner  refers,  I  find  that  far  from  intend- 
ing to  waive  or  abandon  any  of  the  drainage  liens 
on  any  of  the  lands  subject  to  the  acts  these 
statutes  contemplate  the  complete  satisfaction  and 
enforcement  of  all  the  liens  by  the  procedure  most 
highly  expressive  of  the  sovereignty  of  the  State, 
namely,  forfeiture,  the  taking  of  the  lands  them- 
selves in  lieu  of  the  unpaid  charges  on  them.  A 
release  or  waiver  of  the  liens  would  amount  only 
to  relinquishment  of  the  right  to  enforce  them. 
It  would  relieve  the  owner  of  the  charge  on  the 
lands  but  would  in  no  wise  affect  his  ownership  of 
them.  As  between  the  State  and  the  landholder  all 
would  be  in  the  same  posture  as  before  the  levy  of 
the  drainage  assessment.  In  these  laws  however 
the  Minnesota  legislature  contemplates  a  complete 
change  in  ownership,  the  transfer  to  the  State  of 
a  complete  and  indefeasible  title  in  the  lands  by 
forfeitme  under  the  general  tax  law  of  the  State, 
that  title  "to  be  held  and  used  or  disposed  of" 
by  the  State  as  absolute  owner.  Full  State  owner- 
ship and  unrestricted  State  administration  of  the 
lands  are  the  indispensable  basis  of  the  legisla- 
ture's plan  for  the  lands  subject  to  the  acts. 

The  particular  statutes  in  question  are  L.  1929, 
ch.  2.58;=  L.  1931,  ch.  407  ^  and  L.  1933,  ch.  402.* 
Of  these,  the  first  created  the  Red  Lake  Game 
Preserve  in  the  counties  of  Lake  of  the  Woods, 
Beltrami  and  Koochiching.  The  second  and  third 
gave  general  authorization  for  the  creation,  in 
specified  circumstances,  of  state-owned  and  state- 
managed  conservation  areas  and  wildlife  preserves 
and  the  establishment  in  them  of  various  conserva- 
tion projects  capable  of  producing  revenue. 

Although  thus  dealing  with  conservation  meas- 
ures, these  acts  were  designed  primarily  to  protect 
the  credit  of  the  State  and  to  relieve  certain  taxing 
districts  whose  drainage  bonds  were  in  imminent 
danger  of  default  because  of  the  long-standing  gen- 
eral delinquency  of  the  drainage  assessments  levied 


'  Mason's  Minnesota  Statutes,   1927,  v.  3,   1940  Supp.  sees. 
5620-5620-13;    amendments,   sees.   5620-13v4    to   5620-131^]. 
^Ibid.,  sees.  6452-1  -  6452-18. 
*Ibid.,  sees.  4031-75  -  4031-88. 
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to  meet  the  bonds.  Identical  preambles  ^  giving 
detailed  reasons  for  these  laws  made  clear  that 
this  grave  financial  situation  resulted  from  the 
unsuitability  of  the  drained  lands  for  die  agricul- 
tural uses  for  which  they  had  been  ditched  but 
that  it  could  be  relieved  at  least  in  part  by  suitable 
uses  of  the  delinquent  lands  under  State  ownership 
and  administration.  Each  act  tlierefore  provided  for 
a  financial  system  whereby  the  drainage  bonds  of 
distressed  counties  might  be  met  and  it  also  author- 
ized such  uses  of  the  delinquent  lands  as  the 
State  might  determine  to  be  appropriate  and 
capable  of  contributing  some  revenue  to  the  relief 
funds  established. 

The  necessary  State  ownersliip  of  the  lands  thus 
to  be  administered  was  to  come  about  under  the 
general  tax  laws  as  amended  by  L.  1927,  ch.  119." 
This  provides  for  absolute  forfeiture  to  the  State 
of  lands  bid  in  for  the  State  at  the  annual  de- 
linquent tax  sale  and  remaining  unredeemed  at  the 
expiration  of  five  years  from  such  sale.  Upon  the 
expiration  of  that  period  such  lands  become  die 
absolute  property  of  the  State  or  its  assigns,  with 
no  right  of  redemption  outstanding.  The  general 
tax  law  also  provides  for  classification  of  the  for- 
feited lands  as  agricultural  and  nonagricultural, 
and  for  their  appraisal  and  sale  by  the  State  as 
owner,  with  distribution  of  the  proceeds  to  the 
counties  entitled  thereto. 

These  principles  of  dealing  with  tax  delinquent 
lands  are  utilized  by  the  remedial  statutes  here 
considered.  When  the  delinquent  lands  become 
the  property  of  the  State,  the  State  Department  of 
Conservation  classifies  them  as  to  their  suitability 
for  agriculture  or  for  conservation  purposes.  Only 
those  receiving  an  agricultural  classification  are 
subject  to  sale.  As  owner  the  State  pushes  their 
disposition  by  recurrent  offerings  until  they  are 
sold.  Then  an  appropriate  conveyance  in  fee  is 
issued  to  the  purchaser  or  his  assignee  by  the 
State  auditor.  This  has  the  force  and  effect  of  a 
patent  from  the  State.  In  it  all  minerals  and 
mineral  rights  are  reserved  to  the  State.  In  ad- 
dition, some  lands  are  subject  to  rental.  Further, 
timber  on  any  of  them  may  be  sold  if  it  can  be 
removed  without  damage  to  the  lands.  Lands 
classified  as  conservation  lands  may  not  be  sold 
but  are  held  and  used  by  the  State  in  various 
kinds  of  conservation  projects.  These  may  be  af- 
forestation, reforestation,  fire  or  flood  control, 
preserves  for  the  propagadon  of  wildlife  and  native 
flora,  hunting  and  fishing  grounds  or  projects  for 
other  State  purposes.  By  all  these  uses  many  long- 


term  interests  of  the  State  are  served.  But,  in  ad- 
dition, from  the  sale  of  lands,  of  timber,  of  speci- 
mens of  wildlife  and  rare  plants  and  from  licenses 
to  hunt  and  fish  in  the  preserve  considerable  reve- 
nue may  be  derived  for  contribution  to  the  special 
funds  set  up  by  the  State  to  liquidate  the  drainage 
bonds. 

All  these  administrative  acts  are  performed  by 
the  State  as  owner  of  the  lands.  Unless  lien-bur- 
dened lands  become  forfeited  to  the  State  under 
the  provisions  of  the  general  tax  law  cited  the  State 
may  take  none  of  these  steps.  It  is  clear  therefore 
that,  if  the  unredeemed  drainage  homestead  lands 
of  the  United  States  are  forfeited  to  the  State 
like  private  lands  in  similar  case,  the  State  in  classi- 
fying such  lands  as  not  suitable  for  disposal  cannot 
be  held  to  be  waiving  its  liens  as  the  Commissioner 
of  the  General  Land  Office  had  hoped  might  be 
the  case.  Instead,  the  State  must  be  found  to  be 
asserting  its  own  right  of  ownership,  the  right 
which  results  from  complete  lien  enforcement 
through  forfeiture.  But  if  the  drainage  homestead 
lands  are  not  forfeited  to  the  State,  the  remedial 
legislation  does  not  apply  to  the  lands  and  there 
is  no  right  in  the  State  to  administer  the  lands  in 
any  way. 

There  can  be  no  doubt  that  the  Minnesota  State 
government  regards  the  legislation  in  question  as 
applicable  to  United  States  lands  when  luiredeemed 
for  the  statutory  period.  Although  there  is  nothing 
in  the  three  basic  acts  to  indicate  the  legislature's 
intention  concerning  these  lands,  as  distinguished 
from  lands  privately  held,  chapter  328  of  the  Laws 
of  1939  concerning  the  Red  Lake  Game  Preserve 
contains  evidence'  that  the  legislature  in  1939  re- 
garded the  Red  Lake  Game  Preserve  Act  of  1929 
as  applying  to  the  drainage  homestead  lands  and 
considered  that  the  unredeemed  Government  lands 
had  been  forfeited  to  the  State.  In  opinions  of 
January  13  and  26,  1938,  the  Minnesota  Attorney 
General  held  that  the  Government  lands  in  ques- 
tion had  been  forfeited  to  the  State  and  under  these 
acts  could  be  sold  by  it  at  "forfeited"  sales  if  clas- 
sified as  agricultural  or  withheld  from  sale  if 
classified  as  nonagricultural. ^  In  current  corres- 
pondence with  the  General  Land  Office  about 
drainage  charges  on  lands  now  being  sought  for 
homestead  entry,  the  county  auditor  of  Lake  of 
the  Woods  County  says  that  the  lands  have  been 
forfeited  to  the  State.  ^"  In  addition,  the  memo- 
randum of  the  Division  of  Land  Planning  and  Con- 
servation  of   the   General   Land   Office  which  was 


^See  Appendix  I  for  the  text  of  the  preamble  to  the  Red 
Lake  Game  Preserve  Act  of  1929. 

"Mason's  Minnesota  Statutes,  1927,  v.  1,  sees.  2139-2  - 
2139-5    (L.   1927,  ch.  119,  sees.  1-6). 


'  See  Appendix  II. 

"  For  brief  digests  of  these  opinions  see  Mason's  Minnesota 
Statutes,  1927,  v.  3,   1940  Supp.,  sec.  5620-l3v4,  footnotes. 

*"  For  a  statement  by  the  auditor  of  Lake  of  the  Woods 
County  see  Appendix  III. 
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basic  to  the  Commissioner's  request  for  this  opinion 
seems  to  assume  with  the  Attorney  General  that 
the  lands  had  been  forfeited. 

These  assumptions,  however,  I  find  to  be  without 
vaHdity.  The  dehnquent  public  and  Indian  lands 
have  not  been  forfeited  to  tlie  State;  the  remedial 
legislation  in  question  does  not  apply  to  these 
lands  and  the  State  has  no  authority  over  them 
save  that  derived  from  the  Volstead  Act  of  May 
20,  1908.  It  is  unnecessary  here  to  labor  these 
points.  It  is  axiomatic  that  the  disposition  of  the 
public  domain  lies  within  the  exclusive  jurisdic- 
tion of  the  Congress.  The  Congiess  alone  has 
power  to  declare  how  the  United  States  may  be 
divested  of  its  title.  Nowhere  has  the  Congiess 
declared  that  the  United  States  may  be  divested 
of  its  title  to  its  public  or  Indian  lands  in  Min- 
nesota by  operation  of  Minnesota's  tax  law  or  any 
other  of  its  statutes.  The  Volstead  Act  in  numerous 
provisions  shows  affirmatively  that  it  contemplates 
no  transfer  of  the  Government's  title  in  the  drained 
lands  in  any  manner  save  by  United  States  patent. 

The  Volstead  Act,  to  be  sure,  is  a  reference 
statute  and  as  such  adopts  Minnesota's  drainage 
laws  and  its  tax  law  macliinery  for  collection  of 
real  estate  taxes.  But  it  adopts  only  such  por- 
tions of  Minnesota  law  as  may  be  applicable  and 
as  may  give  force  and  effect  to  its  own  provisions. 
It  adopts  nothing  that  will  be  incompatible  there- 
with.^ The  act  makes  explicit  provision  as  to  when, 
how  and  to  whom  United  States  patent  to  the 
drained  lands  shall  issue  in  the  event  of  their 
sale  for  delinquent  assessments.  It  therefore  does 
not  adopt  the  incompatible  provisions  of  Min- 
nesota tax  law  for  issuance  of  Minnesota  tax  title 
and  tax  deeds  to  these  lands.  The  act  contains  an 
unambiguous  declaration  that  nothing  in  it  shall 
be  construed  as  creating  any  obligation  on  the 
United  States  to  pay  any  of  the  drainage  charges. 
Since  thereunder  the  Government  is  in  no  sense 
a  debtor  for  the  drainage  liens,  it  would  be  absurd 
as  well  as  inconsistent  with  the  declaration  to 
construe  the  statute  as  adopting  a  Minnesota  for- 
feiture law  divesting  the  Government  of  its  title 
for  nonpayment  of  a  nonexistent  debt. 

But  no  such  nullification  could  in  fact  have  been 
contemplated  or  effected.  The  Volstead  Act  adopts 
only  the  Minnesota  law  existing  at  the  time  of  the 
adoption    (May  20,   1908) .  No  subsequent  legisla- 


tion whether  of  amendment  or  repeal  alters  that 
adoption.  The  Supreme  Court  rule  on  this  point 
has  been  clear  for  a  hundred  years  and  in  the  in- 
terpretation of  Federal  laws  is  controlling.^" 

On  May  20,  1908,  when  the  Volstead  Act  was 
approved,  Minnesota  law  did  not  permit  forfei- 
ture of  unredeemed  lands  to  tl^e  State.  Hence  there 
was  no  forfeiture  law  to  be  adopted.  Nineteen 
years  later  Chapter  119  of  the  Laws  of  1927  amend- 
ed the  tax  law  to  provide  for  absolute  forfeiture  to 
the  State  of  lands  bid  in  by  it  at  the  annual  tax 
judgment  sale  and  remaining  unredeemed  at  the 
expiration  of  five  years  from  such  sale.  But  under 
the  Federal  rule  this  subsequent  change,  even  if 
compatible  with  the  Volstead  Act,  could  in  no 
wise  affect   the  adoption   already  made   thereby. ^^ 

Since  therefore  no  congressional  authorization  of 
forfeiture  of  public  or  Indian  lands  to  the  State 
is  to  be  read  into  the  Volstead  Act,  it  follows  that 
the  remedial  conservation  legislation  above  de- 
scribed, based  as  it  is  on  the  principle  of  forfeiture, 
has  no  applicability  to  the  drained  homestead  lands 
of  the  United  States  and  can  give  the  State  no 
authority  over  them.  In  so  far  then  as  these 
statutes  are  concerned,  the  liens  remain  unim- 
paired and  can  still  be  enforced  but  only  under 
the  Volstead  Act.  Further,  until  issuance  of  United 
States  patent  in  accordance  with  its  terms  or  with 
those  of  other  applicable  public  land  laws  the  title 
to  these  lands  remains  in  the  United  States  and 
no  act  of  the  Minnesota  legislature  or  expression 
of  opinion  by  any  executive  officer  of  the  State 
can  operate  to  divest  it. 

In  the  course  of  the  examination  just  made  I 
have  inquired  further  into  the  larger  problem 
of  the  General  Land  Office  concerning  the  rela- 
tion of  the  Volstead  Act  to  homestead  entry  and 
the  legality  of  withdrawing  the  drainage  home- 
stead lands  from  such  entry.  Comprehensive  analy- 
sis of  the  Volstead  Act  and  comparison  of  it  with 
parallel  statutes  for  the  reclamation  of  arid  lands 
have  led  me  to  the  conclusion  that  there  is  no  legal 
barrier  whatever  to  prevent  withdrawal  of  any  of 


'  Gillesby  v.  Board  of  Commissioners  of  Canyon  County 
(Idaho  1910),  107  Pac.  71,  74;  1  Lewis'  Sutherland  Statutory 
Construction  (2d  ed.)  sec.  6;  2  idem,  sec.  405;  Stale  v.  Board 
of  Commissioners  of  Marion  County  (Indiana  1908)  ,  85  N.E. 
513,  521;  State  v.  Board  of  Commissioners  of  Shawnee  County 
(Kansas  1910),  110  Pac.  92,  94;  State  v.  Tausick  (Wash. 
1911) ,  116  Pac.  651,  657;  Gadd  v.  McGuire  (Calif.  1924) ,  231 
Pac.   754,   763. 


^''Kendall  v.  United  States,  12  Pet.  (37  U.S.)  522,  624 
(1838)  ;  In  re  Heath,  144  U.S.  94  (1892)  ;  Postal  Telegraph 
Cable  Co.  v.  Southern  Ry.  Co.,  89  Fed.  190,  194  (1898)  ; 
Interstate  Railway  Co.  v.  Massachusetts,  207  U.S.  79,  84 
(1907)  ;  Panama  Railroad  Co.  v.  Johnson,  264  U.S.  375,  391-2 
(1924) ;  Engel  v.  Davenport,  271  U.S.  33,  38  (1926)  ;  United 
Stales  V.  McMurtry,  5  F.  Supp.  515,  517  (1933)  ;  Munoz  v. 
Porto  Rico  Railway  Light  and  Power  Co.,  83  F.  (2d)  262 
(1936)  ;  United  Stales  v.  Mercur  Corporation,  83  F.  (2d) 
178,  180  (1936)  ;  Stale  v.  Hyde  (Oregon,  1918) ,  169  Pac. 
757,  762. 

"  Failure  to  apply  this  rule  seems  to  have  been  the  reason 
for  a  number  of  erroneous  conclusions  observed  throughout 
the   record. 
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these  Volstead  lands,  either  pubHc  or  Indian,  from 
homestead  entry. 

Perusal  of  the  records  of  the  30  years  of  the 
Volstead  Act  shows  a  number  of  Executive  orders 
issued  during  that  period  under  the  authority  of 
the  Withdrawal  Act  of  June  25,  1910  (36  Stat. 
847) .  These  orders  withdrew  "unreserved  and 
unappropriated"  lands  in  Minnesota  from  all  forms 
of  disposition,  subject  to  existing  valid  rights. 
Practically  without  exception  the  General  Land 
Office  has  held,  at  times  with  the  support  of  the 
Department,  that  these  orders  did  not  withdraw 
the  lien-burdened  lands  from  homestead  entry 
inasmuch  as  the  lands  were  not  unappropriated 
lands.  The  drainage  liens,  it  was  said,  constituted 
an  appropriation  of  the  lands  by  the  State  and 
therefore  a  valid  right  barring  any  withdrawal 
from  homestead  entry. 

Implicitly,  this  ruling  assumes  (1)  that  a  lien 
is  an  appropriation;  (2)  that  the  State  has  au- 
thority to  make  an  appropriation  of  these  lands; 
and  (3)  that  the  right  created  in  the  State  by 
this  appropriation  is  a  right  to  the  continuance 
of  homestead  entry.  These  assumptions  overlook 
several  important  considerations.  In  the  first  place, 
no  lien  is  or  can  be  an  "appropriation."  The  na- 
ture of  a  lien  is  wholly  incompatible  with  the 
idea  of  appropriation,  title  or  ownership  in  one 
who  holds  a  lien.  All  the  authorities  are  agreed 
that  the  term  "lien"  never  imports  more  than 
security.  In  equity  it  is  neither  a  jus  in  re  nor  a 
jus  ad  rem.  It  is  not  a  property  in  the  res  itself 
nor  does  it  constitute  a  right  of  action  for  the  res. 
It  constitutes  rather  a  charge  upon  the  res.  As 
such  it  is  a  right,  as  here,  to  have  the  res  sold 
or  otherwise  applied  in  satisfaction  and  discharge 
of  a  debt  or  duty,  a  right  incumbering  the  land 
and  running  with  it  in  any  change  of  ownership. 
No  one  therefore  may  have  a  lien  on  that  of 
which  he  is  himself  proprietor.  If  he  become  the 
proprietor  of  that  on  which  he  has  a  lien,  his 
lien  as  lien  is  extinguished,  becoming  merged  in 
his  general  property  in  the  res  acquired.^^ 

The  Volstead  Act  conforms  with  these  princi- 
ples. In  permitting  the  State  to  impose  a  lien  on 


^-19  Amer.  &  Eng.  Enc.  Law  2d  ed.  pp.  6,  11;  2  Boiivicr 
Law  Diet.,  Rawles  Third  Edition,  p.  1978;  Story,  Eq.  Jur. 
sees.  506,  1215;  Pomeroy  Eq.  Jur.  sees.  165,  167;  1233,  1234, 
espeeially  footnote  5;  Words  and  Phrases,  Permanent  Edition, 
V.  25,  Lien;  see  also  Mr.  Justice  Story  in  Ex  parte  Foster,  9 
Fed.  Cases,  508,  513,  514  and  leading  English  cases  cited;  10 
R.C.L.  p.  141,  sec.  123;  State  Bank  of  Decatur  v.  Sanders, 
170  S.W.  86,  89,  114  Ark.  .440;  In  re  Big  Blue  Mining  Co., 
D.C.  Cal.,  16  F.  Supp.  50,  52;  Ingles  v.  Bringhurst,  Pa.,  1 
Ball.  341,  345,  1  L.  Ed.  167;  Donohoe  v.  Stearns,  17  N.W. 
381,  31  Minn.  244;  Seaboard  All-Florida  Ry.  v.  Leavitt,  Fla., 
141  So.  886,  889;  Morrison  v.  Clarksburg  Coal  if  Coke  Co., 
43  S.E.  102,  106,  52  W.  Va.  331;  The  Poznan,  9  F.    (2d)    838. 


these  lands,  the  act  intends  merely  to  give  the 
State  such  security  as  a  lien  may  be  worth,  not 
a  right  in  the  lands  but  a  mere  security  mechan- 
ism whereby  the  State  may  hope  to  reimburse 
itself  from  some  future  beneficiary  of  the  drainage 
for  moneys  paid  out  therefor. 

In  the  second  place,  neither  the  Volstead  Act 
nor  the  Minnesota  tax  law  adopted  by  it  permits 
the  State  to  "appropriate"  the  lien-burdened  lands. 
The  Volstead  Act  requires  that  whoever  obtains 
these  lands  shall  have  the  qualifications  which  a 
homestead  entryman  must  have  and  accordingly 
be  a  natural  person.^-''  The  Minnesota  tax  law  as 
adopted  does  not  permit  the  State  to  appropriate 
lien-burdened  lands  at  any  point  in  its  tax  en- 
forcement proceedings,  either  when  lands  unsold 
at  a  tax  judgment  sale  are  bid  in  for  it  or  when 
they  fail  of  redemption  within  the  statutory 
period. ^^"^  Obviously,  then,  the  lien  works  no  ap- 
propriation and  the  locus  of  such  right  as  the 
State  may  have  to  bar  withdrawal  must  be  sought 
elsewhere. 

In  the  third  place,  the  Volstead  Act  sets  up  a 
seciaity  system  which  is  entirely  independent  of 
homestead  entry  and  its  continuance.  It  enables 
the  State  both  to  dispense  with  a  homestead  entry- 
man  when  necessary  and  to  get  along  without 
any  at  all.  The  system  authorizes  the  State  to 
collect  drainage  charges  from  an  entryman  if  there 
be  one  but  it  also  provides  for  offsetting  his  delin- 
quencies if  he  be  irresponsible  and  for  effecting 
his  ouster  if  he  fail  to  redeem  his  holding  from 
a  tax  judgment  sale  for  unpaid  charges.  What  is 
more  important  from  the  point  of  view  of  the 
State,  the  system  functions  also  upon  imentered 
lands,  on  which  of  course  there  is  no  entryman 
at  all.  Unlike  the  1916  statute  promoting  the 
reclamation  of  arid  lands,i^  the  Volstead  system 
does  not  make  homestead  entry  of  lands  a  con- 
dition precedent  to  the  State's  collection  of  drain- 
age assessments  but  provides  a  Volstead  substitute 
for  a  homestead  entryman. 

This  significant  part  of  the  system  allows  drain- 
age assessments  against  unentered  lands  to  become 


'-"  Sec.  2.  General  Land  Office  Instructions  of  February  29, 

1912,  40  L.D.  438-9;  and  Sec.  4  of  Instructions  of  April  24, 

1913,  42  L.D.  104-5. 

"''  See  House  debate  on  Volstead  Act,  Congressional  Rec- 
ord, V.  42,  pp.  4988-4992,  especially  p.  4991.  See  Minnesota 
Revised  Laws  1905,  section  928;  also  General  Statutes  of 
Minnesota,  1913,  section  2117,  footnote  4;  Mulvey  v.  Tozer 
(1889) ,  40  Minn.  384;  42  N.W.  387,  388.  Rev.  Laws  1905, 
sec.  936;  amended  by  General  Laws  1907,  c.  430,  sec.  1,  p.  612 
(Gen.  Stats.  1913,  sec.  2127)  ;  State  ex  rel,  Shaw  v.  Scott 
(1908),  105  Minn.  69,  117  N.W.  417;  Minnesota  Debeiiture 
Co.  V.  Scott  (1908),  106  Minn.  32,  119  N.W.  391;  Rupley  v. 
Fraser   (1916),  132  Minn.  311,  156  N.W.  350.  352. 

"The  act  of  August  11,  1916   (39  Stat.  506). 
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liens  as  soon  as  recorded  and  to  become  enforcible 
in  normal  course  by  the  public  tax  judgment  sales 
or  by  the  private  sales,  or  State  assignments,  under 
the  State  tax  law.  Then,  since  the  State  has  no 
power  to  give  to  the  tax  sale  purchaser  of  United 
States  lands  the  certificate  of  tax  title  in  fee  which 
it  would  issue  in  the  case  of  lands  privately  owned; 
tlie  Volstead  system  gives  to  such  purchaser  as  may 
appear  the  right  to  obtain  the  lands  by  United 
States  patent  instead.  Since  there  is  no  delinquent 
entryman  to  be  considered,  the  purchaser  does 
not  have  to  await  the  expiration  of  a  redemption 
period  before  seeking  patent.  Nor  is  he  required 
to  live  on  the  land  for  any  statutory  period  before 
acquiring  it.  He  may  obtain  his  patent  to  un- 
entered land  immediately  after  making  his  tax 
lien  purchase.  He  need  only  offer  proof  of  that 
purchase  and  make  to  the  United  States  the  pay- 
ments due  to  it  inider  the  act.  Section  5,  act  of  May 
20,   1908    (35  Stat.   169). 

However,  the  right  tlius  to  seek  patent  is  not 
of  indefinite  duration.  The  lien  purchaser  may 
be  a  speculator  in  tax  sales.  Not  really  desirous 
of  acquiring  the  lands,  he  may  fail  to  seek  patent. 
In  order  therefore  that  the  State  may  have  re- 
course to  someone  who  actually  desires  the  lands, 
the  act  limits  the  life  of  the  lien  purchaser's  right 
to  90  days.  If  within  that  period  the  tax  sale 
purchaser  shall  not  seek  United  States  patent, 
the  act  authorizes  any  qualified  person  complying 
with  its  financial  requirements  to  be  subrogated  to 
that  purchaser's  right  to  obtain  patent.  Ibid,  sec- 
tion 6. 

Thus  by  adoption  of  appropriate  parts  of  the 
State  tax  collection  law  and  by  express  provisions 
of  its  own  for  patent  and  for  subrogation,  the 
Volstead  Act  enables  the  State  to  offer  some  in- 
ducement to  the  public  to  buy  the  drainage  liens 
on  unentered  public  lands  and  so  to  attract  to  the 
land  responsible  debtors  who  will  pay  not  only 
current  drainage  charges  but  future  taxes  as  well. 

It  also  results  under  these  provisions  that  such 
a  responsible  debtor  or  idtimate  patentee  of  un- 
entered lands  must  be  one  of  four  persons  as 
follows: 

1.  A  purchaser  at  a  public  tax  judgment  sale, 
or 

2.  A  subrogee  to  the  rights  of  such  purchaser, 
if  the  latter  fail  to  seek  patent  from  the 
United  States  within  the  prescribed  period; 
or 

3.  A  purchaser  at  a  private  sale  from  the 
State,  commonly  called  a  State  assignee, 
of  unentered  lands  bid  in  for  the  State  at 
the  public  tax  judgment  sale,  there  having 


been  no  actual  purchasers  at  such  public 
sale;  or 
4.  A  subrogee  to  the  rights  of  such  State's 
assignee,  if  the  assignee  fail  to  seek 
patent  from  the  United  States  within  the 
prescribed  period. 

As  to  the  qualifications  of  any  such  patentee, 
the  act  requires  only  that  he  shall  have  the  qualifi- 
cations which  a  homestead  entryman  must  have. 
But  the  effect  of  that  requirement,  it  should  be 
emphasized,  is  merely  to  define  the  woidd-be 
patentee's  cjualifications  by  reference  to  homestead 
law.  Neither  this  reference  nor  the  160-acre  limita- 
tion on  the  quantity  of  land  which  he  may  buy 
makes  this  qualified  person  into  a  homestead 
entryman. 

Nor  does  this  purchaser  have  any  interest  in 
homestead  statutes  or  any  rights  under  them.  His 
right  to  patent  as  above  described  springs  from 
the  Volstead  Act  alone,  from  its  express  terms  and 
from  such  parts  of  the  State  drainage  and  tax  laws 
as  are  properly  incorporated  into  the  Volstead 
Act  by  reference  and  adoption  luider  the  Federal 
rule.  It  is  a  right  to  acquire  unentered  public 
lands  in  Minnesota  by  a  method  which  is  en- 
tirely independent  of  and  different  from  that 
under  any  other  public  land  law  contemplating 
private  appropriation  of  public  lands.  It  is  a  right 
to  Volstead  purchase,  Volstead  entry,  Volstead 
patent,  earned  not  by  homestead  residence  and 
improvements  but  by  Volstead  purchase  of  the 
State's  drainage  liens. 

This  Volstead  system  just  described,  although 
thus  serving  the  individual,  is  designed  primarily 
of  course  in  the  interest  of  the  State.  It  is  intended 
to  bring  to  unentered  lands  the  responsible  land- 
holder without  whom  the  State's  inchoate  lien 
must  remain  a  ghost  obligation,  seen  in  the  law 
but  eluding  the  grasp.''  It  is  expected  to  find  the 
patentee  without  whom  the  State  cannot  extend 
its  tax  structure  to  the  drained  lands  of  the  United 
States  and  exercise  unrestricted  tax  control  over 
them. 

In  giving  the  State  this  viable  means  of  security, 
the  Congress  necessarily  contemplates  the  opera- 
tion and  completion  of  the  whole  process  through 
the  operation  and  completion  of  each  of  its 
procedures,  beginning  with  adoption  of  a  drain- 
age project  by  the  State  and  ctdminating  in  is- 
suance of  Volstead  patent  by  the  Federal  Govern- 
ment.   Obviously   the   State's  interest    is    as    much 


"  See  Ml.  Justice  Holmes  on  uiienfoiccalile  liens  in  The 
Western  Maid,  257  U.S.  419,  433;  also  Clark,  C.  J.,  in  Nelson 
V.  Atlantic  Coast  Line  Railroad  Company  Relief  Department, 
147  N.C.   103,  60  S.E.  724. 


1136 


Department  of  the  Interior 


August  12,  1941; 


bound  up  in  the  demand  right  ^^  of  its  tax  sale 
purchaser  or  his  subrogee  to  the  issuance  of  United 
States  patent  as  in  its  own  privilege  right  to  con- 
duct a  drainage  operation,  impose  a  lien  or  hold 
a  tax  sale  unhindered  by  the  United  States  Gov- 
ernment. Indeed  United  States  tolerance  of  the 
State's  performance  of  the  acts  mentioned  would 
be  of  little  worth  if  in  the  end  the  United  States 
were  to  refuse  to  issue  patent  to  the  State's  tax 
sale  purchaser.  Denial  of  patent  would  dishonor 
the  State's  tax  sale,  impair  contract  obligations  to 
the  tax  sale  purchaser  and  defeat  consummation 
of  the  State's  security. 

Implicitly  therefore  the  act  gives  to  the  State  a 
right  to  this  complete  operation  of  the  system  in 
all  its  parts.  To  the  Government  it  assigns  an 
equivalent  duty  to  refniin  from  interference  with 
the  State's  exercise  of  its  privilege  rights  and  to 
issued  Volstead  patent  when  the  demand  right  of 
the  State  is  asserted  through  application  for  patent 
by  a  qualified  tax  sale  purchaser.  The  act  there- 
fore gives  to  the  State  as  well  as  to  its  tax  sale 
purchaser  a  right  to  United  States  disposition  of 
the  lands  under  the  Volstead  act  by  Volstead  patent 
when  the  statutory  conditions  are  met. 

Rights  to  a  particular  form  of  disposition  of 
public  lands  except  the  lands  to  which  they  at- 
tach from  withdrawal  from  that  form  of  dispo- 
sition. They  do  not  bar  withdrawal  of  the  lands 
from  any  other  form  of  disposition  under  the 
public  land  laws.  It  has  been  demonstrated  that 
the  rights  of  the  State  of  Minnesota  and  its  lien 
purchaser  under  the  Volstead  Act  are  not  rights 
to  homestead  entry.  It  has  been  shown  that  these 
rights  are  to  Volstead  disposition  of  the  lands  and 
to  that  alone.  These  rights  will  therefore  except 
the  lands  to  which  they  are  asserted  from  with- 
drawal from  Volstead  disposition.  They  will  not 
bar  withdrawal  of  the  lands  from  homestead  entry 
or  any  other  form  of  disposition  under  the  public 
land  laws. 

It  may  be  considered  established  therefore  that 
nothing  in  the  Volstead  Act  prevents  unentered 
public  or  Indian  ceded  lands  which  have  been 
sold  for  drainage  charges  or  merely  assessed  there- 
for from  being  withdrawn  from  homestead  entry. 
It  remains  only  to  determine  whether  any  obstacle 
elsewhere  existing  prevents  the  attachment  of  the 
withdrawal  of  February  5,  1935,  to  public  lands 
or  the  withdrawals  of  September  and  November 
1934  to  Indian  Lands. 

In  the  case  of  the  public  lands  concerned  there 
seems  to  be  nothing  to  prevent  immediate  attach- 
ment of  the  Executive  order  of  February  5,   1935 


(No.  6964)  ,  other  than  such  prior  withdrawals  a: 
may  have  attached  and  not  yet  been  revoked.   I; 
the  tract  books  disclose  any  such.^*'  made  subjeci 
to    existing    valid   rights,    they    may    properly    be 
considered  as  having  withdrawn  the  public  lands 
from  every   form  of  disposition,   including  home 
stead  entry,  except  that  of  Volstead  patent  unless' 
the   withdrawal   was   effected    before   initiation    of 
the  State's  right  by  adoption  of  a  drainage  project 
on  the  lands  concerned.  Upon  the  revocation  of 
any  such  withdrawal,  that  of  February  5,  1935,  is 
to  be  regarded  as  at  once  attaching  and  as  having  , 
similar  effect. 

In  the  case  of  the  Indian  ceded  lands  the  depart-  I 
mental  orders  of  September  19  and  November  2, 
1934  (54  I.D.  559-564)  were  intended  to  with- 
draw from  disposition  of  any  kind  all  undisposed 
of  ceded  lands  that  had  been  opened  or  author- 
ized to  be  opened  to  any  form  of  disposition  under 
the  public  land  laws  or  that  were  subject  to 
mineral  entry  and  disposition  under  the  mining 
laws,  pending  appropriate  consideration  of  the 
question  of  their  permanent  restoration  to  tribal 
ownership.  The  withdrawals  were  designed  to  pre- 
vent the  initiation  of  new  claims  which  might  ob- 
struct or  prevent  the  restoration  but  were  to  be 
subject  to  existing  valid  rights.  Hence  if  lawful 
these  withdrawals  would  bar  homestead  entry 
but  not  Volstead  patent. 

It  appears  "  that  in  1934  the  only  ceded  lands 
in  Minnesota  which  had  been  opened  and  which 
remained  undisposed  of  were  lands  ceded  under 
the  authority  of  the  Nelson  Act  of  January  14, 
1889  (25  Stat.  642).  That  cession  followed  the 
pattern  of  "relinquishment  in  trust"  '®  under  which 
the  Government  holds  the  naked  fee  in  trust,  the 
ceded  lands  being  subject  to  sale  by  the  Govern- 
ment for  the  benefit  of  the  Indians  but  only  in 
the  manner  and  for  the  purposes  provided  for  in 
the  act. 

Concerning  the  Nelson  Act  the  courts  have  held 
that  the  ceded  lands  remained  Indian  lands  appro- 
priated  to   the   purposes   of  an   express   trust  and 


^^See    "A    Restatement    of    Hohfeld"    by    Max    Radin,    51 
Harvard  Law  Review,  pp.  1141-1164. 


1"  The  Executive  order  of  December  3,  1928  (No.  15003), 
appears  to  he  still  in  effect.  This  withdrew  the  public  lands 
in  certain  townships  in  the  counties  of  Koochiching  and 
Lake  of  the  Woods  from  settlement,  entry  or  other  disposi- 
tion, subject  to  prior  valid  rights  legally  initiated  and  main- 
tained, in  order  to  effectuate  the  provisions  of  the  act  of 
May  22,  1926  (44  Stat.  617)  ,  for  carrying  into  effect  the  con- 
vaition  between  the  Governments  of  the  United  States  and 
Great  Britain  concluded  February  24,  1925,  for  regulation  of 
the  level  of  the  Lake  of  the  Woods. 

"  See  tables  of  opened  lands  and  acts  under  which  they 
were  opened  in  the  1934  withdrawal  orders,  54  I.D.  pp.  561 
and   564. 

"Handbook  of  Federal  Indian  Law,  ch.  15,  sec.  21,  Status 
of  Surplus  and  Ceded  Lands,  p.  334. 
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therefore  were  not  to  be  disposed  of  except  in  the 
manner  specified  in  the  act.  Minnesota  v.  Hitch- 
cock, 185  U.S.  373,  398-9  (1901)  ;  White  v.  Wright 
et  al,  83  Minn.  222  (I90I) ,  86  N.W.  91;  Cathcart  v. 
Minnesota  and  Manitoba  Railroad  Co.,  133  Minn. 
14  (1916),  157  N.W.  719;  Ash  Sheep  Co.  v.  United 
States  (1920),  252  U.S.  159.  Accordingly,  the  Ex- 
ecutive of  and  by  its  own  general  powers  would  be 
without  authority  to  withdraw  these  lands  from 
the  disposition  authorized  by  the  act  ^®  for  pur- 
poses inconsistent  therewith.  Hence  unless  the  pro- 
posed restoration  to  tribal  ownership  could  be  re- 
conciled with  the  express  purposes  of  the  Nelson 
Act  the  departmental  orders  would  have  to  fall  as 
regards  these  Chippewa  lands. 

The  question  of  consistency  however  need  not 
be  discussed  here,  for  in  considering  the  restoration 
of  these  lands  to  tribal  ownership  the  Department 
is  acting  under  an  express  authorization  -°  by  the 
Congress  and  the  Congress  has  been  held  not  to 
be  bound  to  the  terms  of  the  Nelson  Act  in  its  ad- 
ministration of  the  ceded  lands.  The  courts  have 
said  that  the  Congress  did  not  intend  by  the  Nel- 
son Act  to  abandon  its  guardianship  of  the  Indians 
here  concerned  or  to  establish  a  conventional  trust 
of  lands  and  funds  which  would  be  beyond  its  own 
power  to  control.  They  hold  that  the  Congress  has 
retained  undiminished  plenary  power  over  both 
the  lands  ceded  and  the  funds  realized  and  that 
in  exercising  the  powers  of  a  guardian  and  of  a 
trustee  in  possession  it  may  make  such  changes  in 
the  management  and  disposition  of  the  tribal  prop- 
erty as  it  deems  necessary  to  promote  the  Indians' 
welfare.  Morrison  v.  Work  (1924),  266  U.S.  481. 
483,  485;  Chippeiua  Indians  of  Minnesota  v.  The 
United  States  (1938),  88  Ct.  CI.  1;  idem,  307  U.S. 
1    (193). 

There  can  be  no  question  therefore  that  the 
hands  of  the  Congress  were  not  tied  by  the  so- 
called  express  trust  of  the  Nelson  Act  and  that 
the  Congress  retained  power  to  depart  from  the 
plan  envisaged  therein  and  to  authorize  restora- 
tion of  the  ceded  lands  to  tribal  ownership.  Such 
a  departure  is  made  by  section  3  of  the  Indian  Re- 
organization Act  of  June  18,  1934  (48  Stat.  984), 
enacted  to  conserve  and  develop  Indian  lands  and 
resources  and  to  accomplish  other  ends,  section  3 
containing  the  following  provision: 

"The  Secretary  of  the  Interior,  if  he  shall 


^°  All  lands  other  than  pine  lands  were  classified  as  agri- 
cultural and  were  to  be  disposed  of  to  actual  settlers  only 
under  the  provisions  of  the  homestead  law  upon  payment 
of  a  statutory  price  per  acre  in  five  equal  annual  installments 
and  proof  of  five  years'  occupancy.  Act  of  January  14,  1889 
(25  Stat.  642) ,  sec.  6. 

"'Section  3  of  the  Indian  Reorganization  Act  of  June  18, 
1934    (48  Stat.  984) . 


find  it  to  be  in  the  public  interest,  is  hereby 
authorized  to  restore  to  tribal  ownership  the 
remaining  surplus  lands  of  any  Indian  reser- 
vation heretofore  opened,  or  authorized  to  be 
opened,  to  sale,  or  any  other  form  of  disposal 
by  Presidential  proclamation,  or  by  any  of  the 
public-land  laws  of  the  United  States:  Pro- 
vided, however.  That  valid  rights  or  claims  of 
any  persons  to  any  lands  so  withdrawn  exist- 
ing on  the  date  of  the  withdrawal  shall  not 
be  affected  by  this  Act:  Provided  further,  That 
this  section  shall  not  apply  to  lands  within  any 
reclamation  project  heretofore  authorized  in 
any  Indian  reservation:   .  .  ." 

The  express  authority  here  given  the  Secretary 
of  the  Interior  to  effect  a  restoration  should  he 
find  it  in  the  public  interest  to  do  so  necessarily 
gives  him  implicit  authority  to  safeguard  a  prospec- 
tive restoration  while  making  his  findings.  This 
public  purpose  of  protecting  the  restoration,  it  has 
been  administratively  determined,  the  Secretary 
may  serve  by  temporary  withdrawal  of  the  lands 
in  question  as  "public"  lands  under  the  act  of 
June  25,  1910  (36  Stat.  847),  relating  to  with- 
drawals of  public  lands. -^ 

I  find  therefore  that  the  provisions  of  the  In- 
dian Reorganization  Act  above  quoted  freed  the 
Executive  from  the  restrictions  imposed  by  the 
Nelson  Act  as  above  pointed  out;  that  the  depart- 
mental withdrawals  of  September  19  and  Novem- 
ber 2,  1934,  were  lawful  and  valid  as  regards  the 
Chippewa  lands;  and  that  they  withdrew  these 
lands  from  homestead  entry  and  from  every  other 
form  of  disposition,  subject  only  to  the  valid  rights 
to  Volstead  patent  existing  in  the  State  of  Minne- 
sota and  its  qualified  tax  sale  purchasers  or  those 
properly   subrogated   to   their  rights. 

In  summary,  therefore,  for  all  the  considerations 
above  set  forth,  I  am  of  opinion, 

First,  that  the  Minnesota  drainage  relief  statutes 
concerning  which  the  Commissioner  of  the  Gen- 
eral Land  Office  has  inquired  neither  waive  the 
State's  liens  imposed  on  United  States  lands  under 
the  Volstead  Act  nor  apply  at  all  to  these  lands; 

Second,  that  the  State  authorities  erroneously 
regard  the  United  States  lands  as  forfeited  to  the 
State  for  nonpayment  of  the  drainage  charges; 

Third,  that  the  only  form  of  disposition  of  pub- 
lic and  Indian  ceded  lands  to  which  the  State  and 
those  claiming  under  it  acquire  rights  under  the 
Volstead  Act  is  Volstead  disposition  and  Volstead 
patent;    and 


^Memorandum.  Solicitor  to  Secretary,  September  17.  1934. 
See  also  section  4  of  act  of  March  3,  1927  (44  Stat.  1.347); 
and  Handbook  of  Federal  Indian  Law,  ch.  15,  section  21, 
Status  of  Surplus  and   Ceded   Lands,   p.   336. 
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Fourth,  that  the  Executive  order  oi  February  5, 
1935,  and  the  departmental  orders  of  September 
19,  and  November  2,  1934,  withdraw,  respectively, 
the  public  and  the  Indian  ceded  lands  here  con- 
cerned from  homestead  entry  and  every  other  form 
of  disposition  under  the  public  land  laws  subject 
only  to  valid  rights  to  Volstead  patent  existing  in 
the  State  of  Minnesota  and  the  cjualified  persons 
claiming  under  it. 

Accordingly,  any  previous  contrary  determina- 
tion is  hereby  overruled. 

Felix  S.  Cohen, 

Acting  Solicitor. 

Approved:  August   12,   1942. 

Oscar  L.  Chapman,  Assistant  Secretary. 


APPENDIX  I 

Preamble  to  Chapter  25S  of  the  Laws  of  1929 

of  the  Laws  of  Minnesota  Creating 

The  Red  Lake  Game  Preserve 

"WHERAS,  the  laws  of  the  State  of  Minnesota 
in  force  prior  to  the  year  1925  relating  to  public 
drainage  ditches  authorized  the  establishment  of 
such  ditches  upon  petition  to  the  several  district 
courts  of  the  State  which  petitions  were  authorized 
to  be  signed  by  a  small  nmnber  of  property  owners 
and  upon  hearings  thereon  before  such  courts  the 
boards  of  county  commissioners  and  other  county 
officials,  and  taxpayers  of  the  county  not  directly 
affected  by  such  ditclies,  were  not  permitted  to  be 
heard,  and 

"WHEREAS,  upon  the  establishment  of  each  of 
such  ditches  it  was  found  and  determined  by  such 
coiuts  that  the  establishment  and  construction 
thereof  would  be  of  public  utility  or  benefit  or 
would  promote  the  public  health,  and 

"WHEREAS,  under  such  laws  it  was  mandatory 
upon  the  boards  of  county  commissioners  and  other 
county  officials  to  issue  and  sell  the  general  obli- 
gation bonds  of  the  county  secured  by  the  pledge 
of  the  full  faith,  credit  and  resources,  and  un- 
limited taxing  powers  of  such  counties  to  the  ex- 
tent necessary  to  pay  the  costs  of  establishment  and 
construction  of  such  ditches  so  ordered  by  the 
district  courts,  and 

"WHEREAS,  pursuant  to  such  laws,  the  counties 
of  Beltrami,  Lake  of  the  Woods  and  Koochiching 
have  heretofore  incurred  obligations  to  finance 
and  refinance  such  ditches  upon  lands  which  it 
now  appears  were  and  are  not  suitable  for  agri- 
culture, and  the  assessments  levied  upon  lands 
supposedly  benefited   thereby  cannot  be   collected 


in  a  sum  sufficient  to  pay  such  bonds  and  the  pay- 
ment of  such  bonds  by  the  use  of  the  taxing  powers 
of  such  counties  would  result  in  confiscatory 
rates  such  that  taxes  so  levied  would  not  be  paid, 
and 

"WHEREAS,  default  in  the  payment  of  such 
Ijonds  by  such  counties  is  imminent,  and  the  gen- 
eral credit  of  the  State  of  Minnesota  and  all  its 
political  subdivisions  and  municipal  corporations 
would  thereby  be  damaged,  resulting  in  greatly 
added  interest  charges  on  all  public  financing  for 
many  years  to  come,  and 

"WHEREAS,  certain  lands  in  said  comities  here- 
inafter described  will  become  available  for  state 
ownership  by  reason  of  delinquent  tax  liens 
thereon,  and  such  lands  are  suitable  for  state  own- 
ership and  administration  for  use  as  a  wild  life  pre- 
serve and  hunting  ground  and  other  state  pur- 
poses, and  will  produce  revenues  to  assist  in  re- 
lieving the  tax  burdens  and  preventing  such  bond 
defauh, 

"NOW,    IHEREFORE, 

Be  it  enacted  by  the  Legislature  of  the  State  of 
Minnesota:   .  .  . 

"Sec.  1.  For  the  purpose  of  vesting  and  revest- 
ing tlic  State  with  title  to  lands  .  .  .  which  are  suit- 
able primarily  for  State  use  .  .  .  for  .  .  .  breeding 
wild  life  .  .  .,  and  for  the  development  of  forests 
and  prevention  of  forest  fires  and  the  preservation 
of  rare  .  .  .  flora  native  in  such  area,  there  is 
hereby  .  .  .  created  a  state  wild  life  preserve  and 
hunting  ground  .  .  .;  to  be  known  as  the  'Red  Lake 
Ciame  Preserve,'  .  .  .  " 

APPENDIX  II 

The  Minnesota  Legislature  and  Eorfeiture 
of  United  States  Lands 

L.  1939,  ch.  328,  amends  L.  1935,  ch.  210,  which 
in  turn  implemented  L.  1929,  ch.  258,  the  act  creat- 
ing the  Red  Lake  Game  Preserve.  The  exact  lan- 
guage of  section  7  is  as  follows: 

"Who  may  purchase.  Any  parcel  of  land  de- 
scribed in  any  such  notice  of  sale  may  at  any 
lime  not  less  than  one  week  prior  to  the  date 
of  such  sale  be  purchased  at  the  appraised 
value  thereof  by  the  person  who  is  a  bona 
fide  Federal  Entryman  or  Patentee  of  any 
such  land  or,  by  the  Person  who  wiis  the  record 
owner  of  the  fee  title  thereto  at  the  time  the 
state  became  the  absolute  owner  thereof." 
(The  italicized  phrases  constitute  the  new 
matter.) 


August  24,   1942 


Opinions  of  the  Solicitor 


1139 


Section  6,  prescribing  the  contents  ot  the  notice  of 
sale,  requires  the  hinds  about  to  be  sold  to  be  de- 
scribed in  the  notice  of  sale  as  parcels 

"which  have  been  forfeited  to  the  state  for  non- 
payment of  taxes  and  which  have  been  classi- 
fied as  agricultural  lands  and  appraised  as 
provided  by   law." 

It  is  clear  therefore  that  the  phrase  "Federal  Entry- 
man  .  .  .  of  any  such  hind,"  appearing  in  section  7, 
can  refer  only  to  a  Federal  Entryman  of  public  or 
Indian  ceded  lands  of  the  United  States  Govern- 
ment which  had  been  declared  forfeited  to  the 
State  and  then  been  classified  as  agricultural  lands, 
appraised  and  put  up  for  sale. 


and  their  classification  as  agricultural  lands— Chap- 
ter 210  Session  laws  1935.  Due  to  the  dual  interest 
of  the  federal  government  and  the  state  in  such 
lands  however,  no  classification  or  offering  of  tax 
forfeited  lands  have  been  made  of  any  tract  shown 
to  have  been  U.S.  Land  at  time  of  forfeiture  ex- 
cept it  be  shown  that  same  has  been  entered  or 
patented.  In  such  cases  the  interested  parties  have 
been  requested  to  appear  before  the  county  board 
and  discuss  its  classification  and  appraisal.  The 
owner  of  forfeited  lands  or  the  patentee  or  entry- 
man  thereof  being  given  the  privilege  of  purchase 
at  the  appraised  price  prior  to  the  public  offering 
thereof. 

The  answer  to  your  question  is  that  there  are 
no  longer  any  diainage  improvement  charges  in  a 
tax  sense  on  the  above  land  of  record. 


Text  of  a  connty  auditor's  letter  re  forfeiture 
of  United  States  lands  to  the  state 


Yours  truly. 


Baudette,   Minn. 


July   10,   1941. 


U.S.  Land  Office 

Washington,   D.C. 

Mr.  W.  S.  Binley, 

Chief,  Indian  Lands  Division. 

Dear  Sir: 

In  re  your  G.L.O.  08251  "K" 

In  reply  to  your  inquiry  of  the  2nd  inst.  I  beg 
to  advise  that  the  records  of  this  office  show  that 
NW14  NW!4  Sec.  15;  NE!4  of  NE^  Sec.  16  T 
159  N.,  R  30  W  5th  P.M.  Minnesota  in  this  coun- 
ty has  forfeited  to  the  state  of  Minnesota  for  un- 
paid drainage  assessments. 

Said  forfeiture  is  based  on  notice  of  expiration 
served  under  the  provisions  of  Chapter  278  Laws 
of  Minnesota  for   1935. 

Upon  forfeiture,  as  above,  all  back  taxes  and 
unextended  liens  for  special  assessments  of  all 
kinds  are  canceled  of  record.  That  has  been  done 
in  this  case  so  there  are  no  longer  any  such  drain- 
age assessments  effective  as  of  this  date. 

The  question  now  arises  of  how  to  remove  the 
cloud  upon  the  title  caused  by  the  forfeiture  to 
the  state  of  the  land.  In  the  completion  of  pro- 
ceedings of  forfeiture  on  notice  of  expiration  of 
redemption  period,  there  being  no  redemption 
made,  lists  of  said  tracts  are  recorded  with  the 
register  of  deeds  showing  same  as  forfeited  to  the 
state  of  Minnesota. 

Such  forfeited  lands  may  be  sold  upon  appraisal 


M.  D.  Weeks, 
County  Auditor. 


(Lake  of  the  Woods  County) 


Oklahoma  Indian  Welfare  Act- 
Laws  Governing  Condemnation  and 
Rights-of-Way  Over  Lands  of 
Five  Civilized  Tribes 


M-30582 


Ausust  24,  1924. 


Synopsis  of 
Solicitor's  Opinion 

Re:  Laws  and  procedure  governing  condemnation 
and  grants  of  rights-of-way  over  lands  of 
Indians  of  the  Five  Civilized  Tribes  in  Okla- 
homa including  lands  acquired  for  Indian 
tribes  under  the  Oklahoma  Indian  Welfare 
Act. 
Held:  1.  That  authorization  by  Congress  is  a  pre- 
requisite to  the  valid  condemnation  of  In- 
dian   lands    restricted    against    alienation. 

2.  That  the  United  States  is  an  indispens- 
able party  to  condemnation  proceedings 
against  the  restricted  lands  of  Indians  of  the 
Five  Civilized  Tribes. 

3.  That  if  Congress  has  authorized  the  con- 
demnation of  Indian  lands  it  has  also  con- 
sented to  suits  against  the  United  States  in 
such  cases  subject  to  any  condition  which 
Congress  sees  fit  to  impose. 

4.  That  the  consent  of  the  Secretary  of  the 
Interior  is  not  essential  to  the  maintenance 
of  condemnation   proceedings  against  lands 
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of  Indians  ot  the  Five  Civilized  Tribes  un- 
der the  act  of  March  3,  1901   (31  Stat.  1084) . 

5.  That  section  1 1  of  the  Curtis  Act  of 
June  28,  1898  (30  Stat.  495) ,  the  act  of  Feb- 
ruary 28,  1902  (32  Stat.  43) ,  and  section  25 
of  the  act  of  April  26,  1906  (34  Stat.  137), 
relating  to  the  condemnation  of  lands  of 
Indians  of  the  Five  Civilized  Tribes  con- 
stitute permanent  legislation  continued  in 
force  after  the  admission  of  Oklahoma  into 
the  Union  by  the  Oklahoma  enabling  act 
of  June  16,  1906  (34  Stat.  267) ,  if  not  by 
the  terms  of  the  acts  themselves. 

6.  That  the  act  of  March  3,  1901  (31  Stat. 
1084) ,  u{X)n  the  admission  of  Oklahoma 
into  the  Union  on  November  16,  1907,  be- 
came available  as  authority  for  the  condem- 
nation of  lands  allotted  to  Indians  of  the 
Five  Civilized  Tribes  except  in  so  far  as 
authority  to  condemn  allotted  lands  had 
been  furnished  by  the  acts  of  June  28,  1898 

(30  Stat.  495),  February  28,  1902  (32  Stat. 
43),  and  April  26,  1906   (34  Stat.  137). 

7.  That  the  imposition  of  restrictions  upon 
allotted  lands  of  Indians  of  the  Five  Civi- 
lized Tribes  by  the  act  of  May  27,  1908  (35 
Stat.  312),  did  not  repeal  the  authority  for 
condemning  such  lands  granted  by  the 
earlier  acts. 

8.  That  the  provisions  regarding  eminent 
domain  in  the  act  of  May  27,  1908,  supra, 
did  not  limit  the  eminent  domain  authority 
previously  granted. 

9.  That  in  the  absence  of  Congressional  di- 
rection to  the  contrary,  the  Federal  and  not 
the  State  courts  have  jurisdiction  over  pro- 
ceedings in  condemnation  of  restricted  In- 
dian lands. 

10.  That  upon  the  admission  of  Oklahoma 
into  the  Union,  the  provisions  of  the  act  of 
March  3,  1901  (31  Stat.  1084) ,  became  avail- 
able as  authority  for  grants  by  the  Secretary 
of  the  Interior  of  rights-of-way  for  public 
highways  and  for  general  telephone  and 
telegraph  business  over  lands  of  Indians 
of   the   Five   Civilized   Tribes. 

11.  That  the  provisions  for  section  line 
highways  contained  in  section  10  of  the 
supplemental  Creek  agreement  (32  Stat. 
600) ,  in  section  37  of  the  Cherokee  agree- 
ment (32  Stat.  716) ,  and  in  section  24  of  the 
act  of  April  26,  1906  (34  Stat.  137) ,  were  of 
temporary  duration  and  not  intended  to  sur- 
vive the  admission  of  Oklahoma  into  the 
union. 

12.  That    the    lands   of   the    Five   Civilized 


Tribes  prior  to  allotment  constitute  Indian 
reservations  and  as  such  are  subject  to  the 
acts  of  February  15,  1901  (31  Stat.  790), 
and  March  4,  1911  (35  Stat.  1253) ,  authoriz- 
ing the  Secretary  of  the  Interior  to  grant 
rights-of-way  for  telephone,  telegraph  and 
transmission  lines,  etc. 

13.  That  the  applicability  of  the  acts  of 
February  15,  1901,  and  March  4,  1911,  supra, 
to  lands  allotted  to  Indians  of  the  Five 
Civilized  Tribes  will  be  determined  by  the 
final  decision  in  United  States  v.  Oklahoma 
Gas  6-  Electric  Company,  decided  by  the 
Tenth  Circuit  Court  of  Appeals  on  March 
10,  1942,  127  F.  (2d)  349,  and  now  pending 
before  the  United  States  Supreme  Court  on 
petition  of  the  United  States  for  certiorari. 

14.  That  lands  acquired  for  Indian  tribes 
under  authority  of  section  1  of  the  Okla- 
homa Indian  Welfare  Act  of  June  26,  1936 
(49    Stat.    1967),    became   in    effect   Indian 

reservation  lands  and  as  such  subject  to  the 
provisions  of  the  acts  of  March  3,  1901, 
February  14,  1901,  and  March  4,  1911,  supra. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

On  January  4,  1940,  you  referred  to  the  Solicitor 
for  an  opinion  certain  questions  concerning  the 
laws  and  procedure  governing  condemnation  of 
restricted  lands  allotted  to  Indians  of  the  Five 
Civilized  Tribes  in  Oklahoma.  These  questions 
arose  out  of  efforts  of  the  Grand  River  Dam  Au- 
thority, then  a  public  corporation  and  an  instru- 
mentality of  the  State  of  Oklahoma,  to  acquire  by 
condemnation  certain  of  the  lands  of  these  Indians 
for  reservoir  purposes.  Since  the  accjuisition  of  the 
lands  needed  by  the  Grand  River  Dam  Authority 
was  subsequently  authorized  by  the  act  of  June  11, 
1940  (54  Stat.  303),  the  questions  became  moot  in 
that  particular  case  and  the  Commissioner  of  In- 
dian Affairs  was  so  advised  by  former  Solicitor 
Margold  on  June  20,  1940. 

In  view  of  the  limited  scope  of  the  act  of  June 
II,  1940,  and  since  questions  concerning  the  au- 
thority under  which  the  lands  of  Indians  of  the 
Five  Civilized  Tribes  might  be  acquired  for  public 
purposes  are  constantly  recurring,  this  office  has 
undertaken  a  study  of  the  applicable  statutes  and 
the  departmental  practices  thereunder  with  a  view 
to  reaching  some  definite  conclusion  as  to  the 
appropriate  legal  procedure  to  be  followed.  The 
result  of  this  study  is  given  below. 
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1.  Condemnation. 

The  Five  Civilized  Tribes  in  Oklahoma  com- 
prise the  Creek,  Cherokee,  Seminole,  Choctaw, 
and  Chickasaw  nations.  The  lands  of  these  nations 
were  allotted  in  severalty  to  the  individual  mem- 
bers thereof  under  various  allotment  agreements 
entered  into  with  the  several  nations  and  duly 
ratified  by  Congress.^  The  patents  issued  to  the 
individual  allottees  under  these  agreements  con- 
veyed the  fee  simple  title  with  restrictions  against 
alienation.  The  restrictions  so  imposed,  as  modified 
by  subsequent  legislation,-  have  been  extended  to 
April  26,  1956,  by  the  act  of  May  10,  1928.'  The 
effect  of  these  restrictions  is  to  restrain  both  volun- 
tary and  involuntary  alienation,  so  that  no  interest 
can  validly  be  acquired  in  the  lands  under  the 
laws  of  the  State,  whether  enacted  in  the  exercise 
of  its  power  of  eminent  domain  or  otherwise,  with- 
out the  sanction  of  Congress.  The  attitude  of  the 
courts  is  shown  by  the  statement  of  the  Supreme 
Court,  speaking  with  reference  to  the  attempt  of 
an  Oklahoma  court  to  apply  a  State  law  so  as  to 
validate  a  lease  of  his  restricted  lands  by  a  Chero- 
kee Indian,  in  the  case  of  Bunch  v.  Cole,  263  U.S. 
250   (Okla.,  1923)  : 

"The  power  of  Congress  to  impose  restric- 
tions on  the  right  of  Indian  wards  of  the 
United  States  to  alien  or  lease  lands  allotted 
to  them  in  the  division  of  the  lands  of  their 
tribe  is  beyond  question;  and  of  course  it  is  not 
competent  for  a  State  to  enact  or  give  effect  to 
a  local  statute  which  disregards  those  restric- 
tions or  thwarts  their  purpose.  Tiger  v.  West- 
ern Investment  Co.,  221  U.S.  286.  316;  Monson 
V.  Simonson,  231  U.S.  341,  347;  Brader  v. 
James,  246  U.S.  88,  96;  Mullen  v.  Pickens,  250 
U.S.  590,  595." 

The  plenary  power  of  Congress  to  legislate  regard- 
ing Indians  is  admitted  too  generally  to  require 
further  discussion  now.  It  follows  that  any  con- 
demnation of  restricted  Indian  lands  must  be  au- 
thorized  by   Congressional   enactments. 

The  need  for  enabling  legislation  by  Congress 
also  arises  from  the  status  of  the  United  States  as 
an  indispensable  party  to  the  proceeding.  As  was 

'Cherokee  agreement  (32  Stat.  716);  Choctaw  and  Chick- 
asaw original  agreement  (30  Stat.  495)  ;  Choctaw  and  Chick- 
asaw supplement  agreement  (32  Stat.  641)  ;  Creek  original 
agreement  (31  Stat.  861)  ;  Creek  supplemental  agreement  (32 
Stat.  500)  ;  Seminole  agreement    (30  Stat.  567)  . 

=  See  acts  of  April  26,  1906  (34  Stat.  137);  May  27.  1908 
(35  Stat.  312)  ;  April  12,  1926  (44  Stat.  239)  ;  and  January  27, 
1933    (47  Stat.   777). 

=  45  Stat.  495. 


stated  by  the  Supreme  Court  in  the  case  of  Minne- 
sota v.  United  States,  305  U.S.  382,  388  (1939) ,  "A 
proceeding  against  property  in  which  the  United 
States  has  an  interest  is  a  suit  against  the  United 
States."  The  Court  also  pointed  out  that  not  even 
a  State  can  sue  the  United  States  until  permission 
to  do  so  has  been  granted.  The  United  States 
clearly  is  an  indispensable  party  when  the  legal 
title  to  the  lands  to  be  condemned  is  held  by  the 
United  States  in  trust  for  the  Indians.  Minnesota  v. 
United  States,  supra.  The  fact  that  the  restricted 
lands  of  Indians  of  the  Five  Civilized  Tribes  are 
held  in  fee  subject  to  restrictions  against  aliena- 
tion does  not  call  for  a  different  rule.  This  was  the 
view  taken  by  the  United  States  District  Court  for 
the  Northern  District  of  Oklahoma  in  several  un- 
reported cases  of  recent  origin.*  In  each  of  these 
cases  the  Grand  River  Dam  Authority  sought  to 
condemn  lands  of  Five  Tribes  Indians  and  asserted 
that  the  United  States  need  not  be  joined  as  a 
party  defendant.  The  United  States  attorney 
moved  to  dismiss  on  the  ground,  among  others, 
that  the  United  States  is  an  indispensable  party  and 
should  have  been  joined  as  a  party  defendant.  The 
court  said  that  this  contention  was  correct  and  in 
each  of  its  orders  gave  the  counsel  for  the  Grand 
River  Dam  Authority  permission  to  amend  the 
pleadings.  The  soundness  of  the  ruling  is  not  open 
to  question. 

The  maintenance  of  the  restrictions  which  Con- 
gress has  imposed  to  prevent  alienation  of  Five 
Civilized  Tribes  lands  is  distinctly  an  interest  of 
the  United  States.  Privett  v.  United  States,  256 
U.S.  201  (1921).  The  Supreme  Court  discussed 
this  interest  in  the  maintenance  of  restrictions  in 
the  case  of  Sunderland  v.  United  States,  266  U.S. 
226,  234  (1924),  saying,  "And  the  power  does  not 
fall  short  of  the  need;  but,  so  long  as  they  remain 
wards  of  the  Government,  justifies  the  interposi- 
tion of  the  strong  shield  of  federal  law  to  the  end 
that  they  be  not  overreached  or  despoiled  in  respect 
of  their  property  of  whatsoever  kind  or  nature. 
U7iited  States  v.  Kagama,  1 18  U.S.  375,  383-4."  The 
guardianship  of  the  Government  over  the  Indians 
did  not  cease  when  the  allotments  were  made. 
Bowling  V.  U7iited  States,  233  U.S.  528  (1914)  .  The 
entry  of  Oklahoma  into  statehood  did  not  dis- 
turb the  interests  of  the  United  States  over  the 
Indians  for  "Congress  was  careful  to  preserve  the 
authority  of  the  Government  of  the  United  States 
over  the  Indians,  their  lands  and  property,  which 
it  had  prior  to  the  passage"  of  the  Oklahoma  en- 
abling act  of  June  16,   1906    (34  Stat.  267).  Tiger 


*  Grand  River  Dam  Authority  v.  Kephart,  No.  263  Civil; 
Grand  River  Dam  Authority  v.  Landrum,  No.  322  Civil; 
Grand  River  Dam  Authority  v.  Barehead,  No.  329  Civil. 
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V.  Western  Investment  Co.,  221  U.S.  286  (1911). 
If  the  lands  of  an  Indian  have  been  improperly 
alienated,  the  United  States  can  sue  in  his  behalf; 
"the  authority  to  enforce  restrictions  of  this  char- 
acter is  the  necessary  complement  to  the  power  to 
impose  them";  and  the  Government  need  not 
have  a  pecuniary  interest  in  the  controversy.  Heck- 
man  V.  United  States,  224  U.S.  413  (1912).  From 
the  foregoing  statements,  it  is  apparent  that  the 
United  States  has  a  sufficient  interest  in  proceedings 
looking  toward  condemnation  of  restricted  In- 
dian land,  individual  or  tribal,  to  be  an  indis- 
pensable party  to  any  such  action. 

The  question  as  to  whether  authorization  for 
condemnation  carries  with  a  consent  to  be  sued  was 
affirmatively  decided  by  the  Eighth  Circuit  Court 
of  Appeals  in  the  case  of  Minnesota  v.  United 
States,  95  F.  (2d)  468  (19-58).  but  it  was  there  held 
that  permission  is  given  to  condemn  a  highway 
right-of-way  under  the  act  of  March  3,  1901  (31 
Stat.  1084)  ,  only  if  the  Secretary  of  the  Interior 
consents  to  the  proceedings.  On  review,  the  Su- 
preme Court  did  not  discuss  the  necessity  of  con- 
sent by  the  Secretary,  but  as  to  the  other  point 
stated  in  a  strong  dictum  that  authorization  to 
condemn  implied  a  consent  to  be  sued  (305  U.S. 
382,  388).  In  Minnesota  v.  United  States,  113  F. 
(2d)  770,  the  Circuit  Court  of  Appeals  recon- 
sidered its  prior  holding  and  ruled  that  Secretarial 
consent  was  not  necessary  for  condemnation  to  lie 
under  the  act  of  1901. 

Prior  to  the  admission  of  Oklahoma  into  the 
Union,  the  legislation  enacted  by  Congress  for  the 
regulation  of  the  affairs  of  the  Five  Civilized  Tribes 
fell  into  two  principal  categories— legislation  of  a 
permanent  and  continuing  nature,  and  legislation 
of  temporary  duration  made  necessary  by  the  lack 
of  an  organized  territorial  government  and  not 
intended  to  be  effective  after  statehood.  The  neces- 
sity for  the  latter  type  of  legislation  is  well  de- 
scribed by  Mr.  Justice  Van  Devanter  in  the  case 
of  Southern  Surety  Co.  v.  Oklahoma:  ^ 

"By  reason  of  the  conditions  arising  out  of 
the  presence  of  the  Five  Civilized  Tribes  no 
organized  territorial  government  was  ever  es- 
tablished in  the  Indian  Territory.  Up  to  the 
time  it  became  a  part  of  the  State  of  Oklahoma 
it  was  governed  under  the  immediate  direction 
of  Congress,  which  legislated  for  it  in  respect 
of  many  matters  of  local  or  domestic  concern 
which  in  a  State  are  regulated  by  the  state 
legislature,  and  also  applied  to  it  many  laws 
dealing  with  subjects  which  under  the  Consti- 
tution  are   within    Federal    rather    than    state 


control.  In  what  was  done  Congress  did  not 
contemplate  that  this  situation  should  be  of 
long  duration,  but  on  the  contrary  that  the 
Territory  should  be  prepared  for  early  in- 
clusion in  a  State.  .  .  ." 

In  the  Oklahoma  enabling  act "  Congress  took 
cognizance  of  both  types  of  legislation  and  indi- 
cated that  which  was  or  was  not  to  survive  state- 
hood by  declaring: 

"and  the  laws  of  the  United  States  not  locally 
inapplicable  shall  have  the  same  force  and  ef- 
fect within  the  said  State  as  elsewhere  within 
the  United  States." 

Condenniation  legislation  of  a  permanent  nature 
continued  in  force  by  the  foregoing  declaration, 
if  not  by  the  terms  of  the  legislation  itself,  is  found 
in  section  11  of  the  act  of  June  28,  1898  (30  Stat. 
495),  the  act  of  February  28,  1902  (32  Stat.  43), 
and  section  25  of  the  act  of  April  26,  1906  (34 
Stat.  137).  The  1898  act,  commonly  referred  to  as 
the  Curtis  Act,  granted  authority  in  section  11  to 
towns  and  cities  organized  within  the  Indian  Ter- 
ritory to  take  by  condemnation  lands  necessary  for 
public  improvements  "regardless  of  tribal  lines." 
The  act  of  1902  granted  to  railroads  operating 
within  the  Indian  Territory  authority  to  take  I)y 
condemnation  any  lands  necessary  for  their  pur- 
poses. Section  25  of  the  act  of  1906  empowered, 
"light,  or  power  companies"  to  condemn  lands 
within  the  Indian  Territory  for  certain  enumer- 
ated purposes.  This  statute  accomplished  several 
things:  First,  Congress  extended  the  authority  for 
condemnation  previously  granted  to  towns  and 
cities  and  railroads  to  light  or  power  companies 
and  enumerated  the  uses  of  the  land  which  were  to 
be  considered  as  public  in  purpose;  second,  it  es- 
tablished the  means  by  which  the  land  could  be 
obtained  without  litigation;  third,  it  extended  the 
procedure  set  out  in  the  February  28,  1902  act  to 
condemnation  proceedings  which  might  be  neces- 
sary; and  fourth,  it  provided  that  when  the  Indian 
Territory  became  subject  to  the  control  of  a  Terri- 
tory or  State  that  the  rights  granted  to  the  light  or 
power  company  would  be  inider  the  control  of  that 
Territory  or  State.  The  authorization,  as  in  the 
other  acts,  extended  to  the  taking  of  both  tribal 
and  allotted  lands. 

With  respect  to  the  procedure,  condemnation 
proceedings  under  the  act  of  1898  were  originally 
conducted  under  the  laws  of  Arkansas;  but  the 
Oklahoma  enabling  act,  in  sections  13  and  21,  ex- 
tended the  laws  of  the  Territory  of  Oklahoma  to 


'241  U.S.  582,  584    (1916), 


'Act  of  June  16,  1906    (34  Stat.  267) 
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Indian  Territory  until  such  time  as  the  State  laws 
were  enacted.  The  act  of  1906,  in  the  final  proviso 
of  section  25,  stated  that  all  rights  granted  under 
that  section  were  to  be  "subject  to  the  control  of 
the  future  Territory  or  State  within  which  Indian 
Territory  may  be  situated."  Whether  the  procedure 
under  the  1902  railroad  act  also  became  subject  to 
State  laws  is  a  question  now  moot  since  the  act  of 
May  27,  1908  (35  Stat.  312),  discussed  below,  spe- 
cifically continued  in  force  sections  13  to  23  in- 
clusive of  the  1902  statute. 

The  only  law  of  the  United  States  which  pro- 
vided generally  for  the  condemnation  of  Indian 
lands  and  which  it  is  necessary  to  consider  in  con- 
nection with  section  21  of  the  enabling  act  is 
found  in  the  second  paragraph  of  section  3  of  the 
act  of  March  3,  1901  (31  Stat.  1084;  25  U.S.C.  sec. 
357) ,  and  provides: 

"That  lands  allotted  in  severalty  to  Indians 
may  be  condemned  for  any  public  purpose 
under  the  laws  of  the  State  or  Territory  where 
located  in  the  same  manner  as  land  owned  in 
fee  may  be  condemned,  and  the  money 
awarded  shall  be  paid  to  the  allottee." 

At  the  time  the  act  was  passed  it  could  not  apply 
immediately  to  Five  Civilized  Tribes  lands  since  no 
Territory  or  State  then  included  Indian  Territory 
within  its  boundaries  and  without  such  a  govern- 
ment to  determine  the  public  purposes  for  which 
condemnation  could  be  used  the  authority  was 
useless.  However,  if  Congress  did  not  intend  for 
the  1901  act  to  be  inapplicable  to  Five  Civilized 
Tribes  lands  after  the  State  of  Oklahoma  had  been 
formed,  the  enabling  act  and  the  admission  of  the 
State  made  the  provision  available  for  the  con- 
demnation of  allotments  of  Indians  of  the  Five 
Civilized  Tribes. 

At  the  time  the  act  of  March  3,  1901,  was  passed 
the  lands  of  the  Five  Tribes  Indians  in  Indian 
Territory  were  in  tribal  ownership,  and  were,  ex- 
cept for  certain  Federal  control,  subject  to  the 
government  of  the  respective  nations.  On  March 
3,  1893  (27  Stat.  612,  645),  Congress  had  indi- 
cated its  intention  to  place  these  areas  under  a 
territorial  or  state  government,  notwithstanding 
guarantees  to  the  contrary  given  in  some  of  the 
treaties  between  the  nations  and  the  United  States.^ 
The  Curtis  Act  of  June  28,  1898  (30  Stat.  495, 
512),  made  definite  reference  to  this  intended 
change,  and  four  of  the  five  allotment  agreements 
recognized   the  imminence  of  the  change  by  pro- 

'See,  for  example,  treaties  between  the  Chcrokees  and 
the  United  States,  May  6,  1828,  7  Stat.  311,  and  December 
29,  1835,  7  Stat.  478,  481. 


viding  that  the  tribal  government  should  not  con- 
tinue in  existence  longer  than  March  4,  1906.**  Al- 
though most  of  these  agreements  were  later  sup- 
plemented, all  of  the  initial  agreements,  with  the 
exception  of  the  Creek  agreement,  had  been  ap- 
proved and  ratified  prior  to  March  3,  1901.  The 
one  with  the  Creeks  was  approved  by  Congress 
on  March  1  of  that  yeai",  but  it  was  not  ratified  by 
the  tribe  until  March  25. 

The  first  paragraph  of  section  3  of  the  act  of 
March  3,  1901,  was  concerned  with  certain  rights- 
of-way  over  Indian  lands,  including  "any  lands 
held  by  an  Indian  tribe  or  nation  in  the  Indian 
Territory."  The  second  paragraph  contained  no 
language  which  showed  an  intention  to  exclude 
the  Indian  Territory  or  even  lands  of  the  Five 
Civilized  Tribes  from  the  scope  of  the  eminent 
domain  provision.  It  is  to  be  noted  that  while  the 
1901  act  allows  the  condemnation  only  of  allotted 
lands,  the  special  statiues  dealing  with  the  Indian 
Territory  authorize  condemnation  of  tribal  lands 
as  well.  In  view  of  the  circumstances  at  the  time 
the  act  was  passed  and  in  view  of  the  broad  lan- 
guage of  the  1901  provision  and  the  specific  men- 
tion of  Indian  Territory  in  the  first  paragraph  of 
the  section  in  which  it  is  found,  we  are  led  to  the 
conclusion  that  the  provision  was  meant  to  apply 
to  allotted  lands  in  the  Indian  Territory  whenever 
a  Territory  or  State  had  been  formed.  It  was  not 
until  November  16,  1907,  that  the  State  of  Okla- 
homa was  finally  admitted  into  the  Union,  but 
upon  that  date  the  authority  conferred  in  the  act 
of  March  3,  1901,  became  available  for  the  con- 
demnation of  Indian  allotments  in  Oklahoma,  in 
so  far  as  such  proceedings  were  not  authorized  by 
the  1898,  1902,  or  1906  acts. 

After  Oklahoma  had  been  admitted  to  statehood, 
the  next  pertinent  act  was  passed  on  May  27,  1908 
(35  Stat.  312),  and  was  titled  "An  Act  for  the 
removal  of  restrictions  upon  part  of  the  lands  of 
allottees  of  the  Five  Civilized  Tribes,  and  for  other 
purposes."  Section  1  restated  and  partially  revised 
the  restrictions  on  alienation  and,  in  the  last 
sentence  of  the  section,  provided: 

".  .  .  No  restriction  of  alienation  shall  be 
construed  to  prevent  the  exercise  of  the  right 
of  eminent  domain  in  condemning  rights  of 
way  for  public  purposes  over  allotted  lands, 
and  for  such  purposes  sections  thirteen  to 
twenty-three  inclusive,  of  an  act  entitled  'An 
Act  to  grant  the  right  of  way  through  Okla- 


*"  Section  63,  original  Cherokee  agreement  (32  Stat.  716, 
725)  ;  Choctaw  and  Chickasaw  agreement  (30  Stat.  495,  512)  ; 
section  46,  Creek  agreement  (31  Stat.  861,  872).  For  similar 
provision  as  to  Seminole  Nation  see  act  of  March  3,  1903 
(.32  Stat.  982,  1008)  . 
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homa  Territory  and  the  Indian  Territory  to 
the  Enid  and  Anadarko  Railway  Company, 
and  for  other  purposes,'  approved  February 
twenty-eighth,  nineteen  hundred  and  two 
(Thirty-second  Statutes  at  Large,  page  forty- 
three)  ,  are  hereby  continued  in  force  in  the 
State  of  Oklahoma." 

In  an  opinion  approved  on  October  31,  1917 
(D-40462) ,  the  then  Solicitor  of  the  Department 
held  that  the  1908  act  repealed  the  second  para- 
graph of  section  3,  act  of  March  3,  1901,  so  far  as 
it  formerly  had  applied  to  Five  Civilized  Tribes 
lands.  The  opinion  stated,  in  part: 

"The  act  of  March  3,  1901  (31  Stat.  1084), 
in  brief,  authorizes  condemnation  of  lands 
allotted  to  Indians  for  public  purposes.  This 
act  is  general  in  its  operation.  Congress,  how- 
ever, has  legislated  specifically  as  to  the  home- 
stead tracts  allotted  to  Creek  Indians,  espe- 
cially as  to  full-blood  Indians.  The  act  of 
May  27,  1908,  supra,  prohibits  the  alienation 
or  any  incumbrance  upon  such  homestead 
prior  to  April  26,  1931,  except  when  the  restric- 
tions are  removed  for  the  sale  and  disposal 
of  the  proceeds  for  the  benefit  of  the  Indian. 
Congress  then  qualified  the  effect  of  the  re- 
striction of  alienation  so  as  not  to  'prevent 
the  exercise  of  the  right  of  eminent  domain  in 
condemning  rights  of  way  for  public  purposes 
over  allotted  lands',  etc.  The  act  of  May  27, 
1908,  prohibits  the  alienation  of  the  homestead 
of  a  full-blood  minor  Creek  Indian  and  per- 
mits the  exercise  of  the  right  of  eminent  do- 
main solely  for  'rights  of  way  for  public  pur- 
poses.' The  term  'rights  of  way'  can  not  be 
construed  to  include  lands  desired  for  school 
purposes.   .   .   . 

".  .  .  The  general  provisions  of  the  act  of 
March  3,  1901  (31  Stat.  1058),  having  been 
superseded  by  the  specific  provisions  relating 
to  the  Creek  restricted  lands,  it  accordingly 
follows  that  there  is  no  right  of  eminent 
domain  under  the  existing  law  for  the  purpose 
of  securing  a  school  site  upon  the  homestead 
of  Annie  Scott." 

In  another  portion  of  the  opinion  it  was  neces- 
sary to  discuss  the  same  statutes  and  their  applica- 
tion to  Cherokee  lands.  The  conclusion  was  that 
"under  the  views  above  expressed  in  the  case  of 
Annie  Scott  there  is  no  right  of  eminent  domain 
for  school  purposes." 

The  1917  opinion  appears  to  hold  that  the  im- 
position of  restrictions  by  section  1  of  the  act  of 
1908  repeals  by  implication  the  previously  granted 
authority  to  condemn  Five  Civilized  Tribes  allotted 


lands  and  that  the  statement  to  the  effect  that  the 
restrictions  are  not  to  be  construed  as  preventing 
the  condemnation  of  "rights  of  way  for  public 
purposes"  was  an  affirmative  grant  of  new  authority 
for  condemnation.  The  opinion  further  holds  that 
the  proposed  use  for  a  school  site  was  not  a  "right 
of  way"  and  so  did  not  come  within  the  authority 
for  condemnation  granted  in  the  1908  act.  I  do  not 
agree  with  these  conclusions,  and  believe  the  effect 
of  the  1908  act  must  be  reconsidered. 

It  is  a  familiar  rule  that  repeals  by  implication 
are  not  favored,  and  that  such  a  repeal  will  exist 
only  where  there  is  a  positive  repugnancy  between 
the  provisions  of  the  new  law  and  those  of  the  old." 
It  is  also  elementary  that  one  statute  is  not  re- 
pugnant to  another  unless  they  relate  to  the  same 
subject.  There  must  be  a  conflict  between  different 
acts  on  the  same  specific  subject.^"  The  act  of  1901 
authorizes  the  condemnation  of  allotted  lands  for 
any  public  purpose  under  the  laws  of  the  State  in 
the  same  manner  as  lands  owned  in  fee  simple  by 
white  citizens  can  be  condemned.  The  authority 
so  conferred  was  of  necessity  continuing  in  nature 
and  the  plain  intent  of  Congress  was  that  it  should 
be  available  notwithstanding  restrictions  against 
alienation  then  or  thereafter  in  force.  Section  1  of 
the  act  of  1908  dealt  with  a  totally  different  sub- 
ject. That  section  reimposed,  supplemented  and 
extended  the  restrictions  against  alienation  of  lands 
allotted  to  Indians  of  the  Five  Civilized  Tribes. 
The  oft-reiterated  and  well  recognized  reason  for 
the  imposition  of  such  restrictions  is  the  protection 
of  the  Indian  from  his  own  ignorance  and  inex- 
perience in  business  dealings  and  from  the  greed 
and  fraud  of  other  individuals.  Uyjited  States  v. 
Sunderland,  266  U.S.  226,  234  (1924).  It  is  true 
that  the  grant  of  the  right  of  eminent  domain  is 
usually  to  be  construed  strictly  against  the  grantee. 
But,  on  the  other  hand,  the  courts  have  long  rec- 
ognized the  desirability  of  avoiding  questions  as 
to  the  conflict  of  sovereignty  except  when  such 
questions  are  inescapable,  and  the  courts  have  al- 
ways tried  to  determine  and  follow  the  intention 
of  the  legislative  body.  The  enumeration  in  the 
act  of  1908  of  the  types  of  alienation  which  are 
forbidden  "  indicates  that  the  Congressional  pro- 


»  United  States  v.  Borden  Co.,  308  U.S.  188,  60  S.  Ct.  182 
(1939) . 

'"See  Lewis's  Sutherland  Statutory  Construction,  vol.  1, 
sec.   247,  pp.  468-9. 

"  Section  5  of  the  act  of  1908  provides:  "That  any  at- 
tempted alienation  or  incumbrance  by  deed,  mortgage,  con- 
tract to  sell,  power  of  attorney,  or  other  instrument  oi 
method  of  incumbering  real  estate,  made  before  or  after  the 
approval  of  this  Act,  which  affects  the  title  of  the  land  al- 
lotted lo  allottees  of  the  Five  Civilized  Tribes  prior  to  re- 
moval of  restrictions  therefrom,  and  also  any  lease  of  such 
restricted  land  made  in  violation  of  law  before  or  after  the 
approval  of  this  Act  shall  be  absolutely  null  and  void.' 
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hibition  did  not  repeal  the  statutory  provisions 
which  allowed  the  lands  to  be  taken  for  a  public 
purpose.  That  the  lands  cannot  be  taken  from  the 
Indians  for  the  benefit  of  some  private  interest 
is  in  no  way  inconsistent  with  the  right  of  a 
public  instrumentality  to  proceed  under  statutory 
authority  to  take  the  lands  for  a  valid  public  pur- 
pose. The  procedure  for  such  a  taking  is  so  well 
established  that  the  possibility  of  fraud  is  reduced 
to  a  minimum.  The  right  of  the  United  States  to 
participate  in  such  a  proceeding  is  an  added  guar- 
antee against  miscarriage  of  justice  in  the  judicial 
action. 

It  is  my  conclusion  that  the  eminent  domain 
authority  in  the  act  of  March  3,  1901,  was  not 
impliedly  repealed  by  the  provisions  regarding 
restrictions  against  alienation  in  section  1  of  the 
act  of  1908. 

This  conclusion  is  strengthened  rather  than 
weakened  by  the  clause  in  section  1  which  pre- 
serves the  right  of  eminent  domain  for  "rights  of 
way  for  public  purposes."  The  very  language  shows 
that  the  purpose  served  by  the  statement  was  one 
of  clarification  rather  than  of  authorization.  When 
it  is  remembered  that  no  right  to  condemn  re- 
stricted Indian  lands  could  exist  unless  Congress 
had  so  provided,  the  language  of  the  statute  to  the 
effect  that  "No  restrictions  of  alienation  shall  be 
construed  to  prevent  .  .  .  eminent  domain"  shows 
that  some  authority  to  condemn  existed  and  was 
recognized  by  the  legislators;  otherwise  there  would 
have  been  no  right  of  condemnation  to  be  pre- 
vented. 

The  use  of  the  words  "rights  of  way"  raise  the 
question  as  to  where  those  words  imply  a  limita- 
tion on  the  broad  rights  of  eminent  domain.  One 
of  the  rules  of  statutory  construction  is,  of  course, 
that  the  express  mention  of  one  person,  thing, 
or  consequence  is  tantamount  to  an  express  ex- 
clusion of  all  others.  But  the  rule  is  applicable  in 
determining  the  Congressional  intent  only  if  the 
term  "rights  of  way"  as  used  has  a  limited  mean- 
ing. The  definition  of  the  words,  however,  has  not 
been  so  fixed  by  usage  as  to  be  free  of  all  am- 
biguity. Congress  itself  has  used  the  words  in 
legislating  to  mean  a  limitation  upon  the  interest 
in  the  land  which  can  be  taken— for  example,  a 
limited  fee  or  mere  easement  rather  than  a  fee 
simple;  and  at  another  time  to  mean  a  limitation 
upon  the  use  for  which  the  land  can  be  taken— 
for  example,  in  section  23  of  the  act  of  February 
28,  1902  (32  Stat.  43) ,  the  right  was  granted  "to 
take  and  condemn  lands  for  rights  of  way,  depot 
grounds,  terminals,  and  other  railway  purposes." 
Another  possibility  is  that  Congress  may  have  in- 
tended the  words  to  mean  in  general  any  taking 
by  eminent  domain  and  without  limitation  as  to 
the  nature  of  the  public  use  or  the  interest  in  the 


land.  The  legislative  history  should  indicate  the 
Congressional   intent. 

The  part  of  section  1  which  deals  with  eminent 
domain    was    not    contained    in    the    original    bill 

(H.R.  15641,  60th  Cong.,  1st  sess.)  either  as  intro- 
duced or  as  it  first  passed  the  House  of  Repre- 
sentatives. Nor  was  the  matter  of  eminent  domain 
discussed  in  the  report  of  the  committee  (  H.  Kept. 
1454)    or  in  the  debate  on  the  floor  of  the  House 

(Cong.  Rec,  60th  Cong.,  1st  sess.,  pp.  5425-27, 
6189-90).  The  Senate  Committee  on  Indian  Af- 
fairs in  its  report  (S.  Rept.  575)  recommended  the 
folloAving  amendment  be  added  to  section  1  of 
the  bill: 

"No  restriction  of  alienation  shall  be  con- 
strued to  prevent  the  exercise  of  the  right  of 
eminent  domain  in  condemning  rights  of  way 
for  public  purposes  over  allotted  lands." 

The  conferees  for  the  House  secured  the  addition 
of  a  further  amendment: 

"and  for  such  purposes  sections  thirteen  to 
twenty-three  inclusive,  of  an  act  entitled  'An 
Act  to  grant  the  right  of  way  through  Okla- 
homa Territory  and  the  Indian  Territory  to 
the  Enid  and  Anadarko  Railway  Company, 
and  for  other  purposes,'  approved  February 
twenty-eighth,  nineteen  hundred  and  two 
(Thirty-second  Statutes  at  Large,  page  forty- 
three)  ,  are  hereby  continued  in  force  in  the 
State  of  Oklahoma." 

The  statement  submitted  by  the  House  conferees 
to  supplement  the  conference  report  explained  the 
amendment   thus: 

"Amendment  No.  8  provides  that  no  restric- 
tion on  alienation  shall  prevent  the  exercise  of 
the  right  of  eminent  domain,  and  in  confer- 
ence a  provision  was  agreed  to  making  it  cer- 
tain that  the  provisions  of  the  railroad  right 
of  way  should  not  be  repealed  by  this  pro- 
vision."   (Cong.  Rec,  supra,  p.  6781). 

In  the  discussion  which  preceded  the  adoption 
of  the  conference  report  by  the  House,  Representa- 
tive Sherman,  Chairman  of  the  House  Committee 
on  Indian  Affairs  and  one  of  the  conferees,  said: 

"Another  provision  makes  it  clear  that  these 
restrictions  do  not  prevent  the  exercise  of  the 
use  of  the  right  of  eminent  domain."  (Cong. 
Rec,  supra,  p.  6782) . 

The  reports  and  the  debates  indicate  that  Con- 
gress intended   to  do  no  more   than  preserve  ex- 
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istent  authority  to  condemn.  It  is  my  conclusion 
that  Congress  intended  to  continue  in  force  all 
eminent  domain  provisions  in  effect  when  the 
statute  was  passed  on  May  27,  1908.  The  Solicitor's 
opinion  of  October  31,  1917,  is  not  in  accord  with 
the  conclusions  which  have  been  reached  in  the 
present  opinion,  but  although  the  1917  ruling  has 
been  in  force  for  over  20  years,  it  has  not  given 
rise  during  that  period  to  any  administrative  prac- 
tice which  causes  us  to  hesitate  in  overruling  it. 
The  denial  of  the  right  to  condemn  under  the  1901 
act  may  have  caused  some  inconveniences  to 
would-be  condemnors,  but  the  denial  of  a  right  to 
take  land  could  not  have  clouded  any  title  or 
fostered  any  vested  interest  which  will  be  effected. 
In  so  far  as  the  1917  opinion  is  contrary  to  the 
conclusions  stated  in  this  opinion,  it  is  hereby 
overruled. 

The  last  portion  of  the  eminent  domain  provi- 
sion in  the  1908  act  presents  one  additional  cjues- 
tion  not  considered  in  the  opinion  of  1917.  The 
words  "and  for  such  piuposes  sections  thirteen  to 
twenty-three  inclusive,  of  an  act  .  .  .  approved 
February  twenty-eighth,  nineteen  hundred  and  two 
.  .  .  are  hereby  continued  in  force  in  the  State 
of  Oklahoma"  may  mean  tiiat  the  procedure  set 
forth  in  those  sections  shall  apply  either  to  all 
condemnation  proceedings  or  only  to  those  involv- 
ing railroads.  The  words  "and  for  such  purposes" 
arc  not  free  from  doubt  as  to  the  meaning  which 
they  convey  and  we  are  justified  in  resorting  to  the 
legislative  history  to  determine  the  correct  inter- 
pretation. The  words  of  reference  to  the  1902  act 
were  added  in  conference  at  the  request  of  the 
House  conferees,  and  one  of  the  conferees  ex- 
plained to  the  House  that  this  addition  made  cer- 
tain that  the  provisions  of  the  railroad  right-of-way 
act  were  not  repealed.  This  explanation  gives  the 
words  a  "saving"  function  and  nothing  more.  Prior 
to  the  admission  of  Oklahoma  into  statehood, 
sections  15  and  17  had  served  to  provide  the  pro- 
cedure for  the  taking  of  Indian  land  in  Indian 
Territory  by  light  or  power  companies  under  the 
act  of  April  26,  1906,  but  section  25  of  that  act 
also  provided  that  the  laws  of  Oklahoma  were  to 
govern  after  the  admission  of  the  State.  The  act  of 
March  3,  1901,  also  implies  that  State  laws  are  to 
govern.  Sections  13  to  23  inclusive  of  the  1902  act 
are  not  generally  applicable  to  the  needs  of  parties 
other  than  railroads.  In  the  light  of  these  cir- 
cumstances it  is  my  conclusion  that  while  the  con- 
demnation of  Indian  lands  by  railroads  is  to  be  in 
accordance  with  the  provisions  of  the  1902  act,  that 
act  does  not  control  condemnation  proceedings 
authorized  for  other  than  railroad  purposes. 


2.    Tlie  Court  having  jurisdiction  to  hear  and 
determine    proceedings    in    condemnation. 

Some  question  has  been  raised  as  to  whether 
condemnation  actions  should  be  brought  in  the 
State  or  Federal  courts.  The  Supreme  Court,  in 
the  case  of  Minnesota  v.  United  States,  305  U.S. 
382,  has  ruled  that  when  the  United  States  is  an 
indispensable  party  to  a  proceeding,  that  action 
must  be  brought  in  the  Federal  courts  unless  Con- 
gress has  otherwise  provided.  The  Court  further 
ruled  that  the  State  court  was  without  jurisdiction 
over  such  proceedings.  As  the  action  in  the  case 
was  brought  to  condemn  Indian  land  under  the  act 
of  March  3,  1901,  supra,  it  follows  that  proceed- 
ings under  that  act  to  condemn  Five  Tribes  lands 
must  be  brought  in  the  Federal  courts. 

The  procedure  which  is  set  forth  in  the  act  of 
February  28,  1902,  includes  in  section  23  a  pro- 
vision that  "all  judicial  proceedings  herein  au- 
thorized may  be  commenced  and  prosecuted  in  the 
courts  of  said  Oklahoma  Territory  which  may  now 
or  hereafter  exercise  jurisdiction  within  said  res- 
ervations or  allotted  lands."  Section  15  of  that  act 
provides  for  consideration  in  the  condemnation 
proceedings  by  "the  United  States  coiat,  or  other 
court  of  competent  jurisdiction."  The  act  of  April 
26,  1906,  incorporates  section  15  of  the  1902  act  by 
reference.  These  various  statutes,  however  dealt 
with  the  taking  of  not  only  the  lands  of  the  In- 
dians but  also  those  of  any  other  persons,  corpora- 
tion of  municipality  within  the  Indian  Territory. 
With  regard  to  the  latter  group,  it  is  evident  that 
a  State  court  would  have  jurisdiction,  but  in  a 
proceeding  against  restricted  Indian  lands  the 
United  States  is  an  indispensable  party  and,  as 
such,  can  be  sued  only  in  the  Federal  court.  This 
conclusion  is  substantiated  by  the  provision  of  the 
Oklahoma  Enabling  Act  of  June  16,  1906,  which 
provided  in  section  16  that  all  causes  pending  in 
the  courts  of  the  Oklahoma  Territory  and  the  In- 
dian Territory  "in  which  the  United  States  may 
be  a  party  .  .  .  shall  be  transferred  to  the  proper 
United  States  Circuit  or  District  Court  for  final 
disposition." 

3.    Rights  of  zoay  for  public  highways. 

Section  4  of  the  act  of  March  3,  1901,  supra, 
provides: 

"That  the  Secretary  of  the  Interior  is  hereby 
authorized  to  grant  permission,  upon  com- 
pliance with  such  requirements  as  he  may 
deem  necessary,  to  the  proper  State  or  local 
authorities  for  the  opening  and  establishment 
of   public   highways,    in    accordance   with    the 
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laws  of  the  State  or  Territory  in  which  the 
lands  are  situated,  through  any  Indian  reser- 
vation or  through  any  lands  which  have  been 
allotted  in  severalty  to  any  individual  In- 
dians under  any  laws  or  treaties  but  which 
have  not  been  conveyed  to  the  allottees  with 
full  power  of  alienation." 

I  have  already  ruled  that  section  3  of  the  act  of 
1901  relating  to  condemnation  is  applicable  to 
lands  of  the  Indians  of  the  Five  Civilized  Tribes. 
The  reasoning  upon  which  that  ruling  is  based 
compels  the  conclusions  that  section  4  above  of  the 
same  act  is  likewise  applicable  to  these  lands. 

Provisions  for  section  line  highways  of  limited 
width  were  included  in  the  Creek  and  Cherokee 
agreements  '-  and  in  section  24  of  the  act  of  April 
26,  1906  (34  Stat.  137).  But  these  were  special 
provisions  to  meet  temporary  needs.  The  Creek  and 
Cherokee  agreements  required  that  damages  for  the 
opening  and  establishment  of  public  highways  be 
paid  from  tribal  funds  during  the  existence  of  the 
tribal  governments  then  scheduled  to  expire  in 
1906.  The  act  of  1906  likewise  required  that  dam- 
ages be  paid  from  tribal  funds  but  as  that  act  con- 
tinued the  tribal  governments  in  force  until  other- 
wise provided  by  law,  the  determination  of  the 
damages  and  the  payment  thereof  from  tribal  funds 
was  limited  to  the  period  "prior  to  the  inaugura- 
tion of  a  state  government."  Legislation  of  this 
nature  plainly  is  of  the  temporary  type  herein- 
before referred  to  as  not  intended  to  survive  state- 
hood. As  laws  "locally  inapplicable,"  they  were 
not  continued  in  force  by  the  enabling  act  and 
could  not  have  been  intended  to  displace  other 
and  more  comprehensive  statutory  provisions  such 
as  contained  in  the  act  of  1901.  Even  though  the 
act  of  1901  could  not,  in  the  absence  of  a  terri- 
torial or  state  government,  become  immediately 
available,  this  difficulty  was  completely  removed 
by  the  formation  of  the  State  of  Oklahoma.  In- 
deed, as  a  law  of  the  United  States  not  then  locally 
inapplicable,  the  act  of  1901  was  required  to  be 
given  the  same  force  and  effect  in  Oklahoma  as 
elsewhere  by  section  21  of  the  enabling  act  of 
June  16,  1906,  supra. 

4.  Secretarial  grants  of  rights-of-way  for 
telephone,  telegraph  and  poiver  trans- 
mission lines. 

The  first  paragraph  of  section  3  of  the  act  of 
March  3,  1901,  supra,  authorizes  the  Secretary  of 
the  Interior  to  grant  a  right-of-way  in  the  nature  of 

'-Section  10,  supplemental  Creek  agreement  (32  Stat.  600)  ; 
section  37,  Cherokee  allotment  agreement    (32  Stat.  716)  . 


an  casement  lor  general  telephone  and  telegraph 
business 

"through  any  Indian  reservation,  through  any 
lands  held  by  an  Indian  tribe  or  nation  in  the 
Indian  Territory,  through  any  lands  reserved 
for  an  Indian  agency  or  Indian  school,  or  for 
other  purposes  in  connection  with  the  Indian 
Service,  or  through  any  lands  which  have 
been  allotted  in  severalty  to  any  individual 
Indian  tinder  any  law  or  treaty,  but  which  have 
not  been  conveyed  to  the  allottee  with  full 
power   of   alienation." 

It  follows  from  what  has  already  been  said  that 
this  provision  of  law  is  applicable  to  lands  of  the 
Five   Civilized   Tribes. 

The  act  of  February  15,  1901  (31  Stat.  790), 
authorizes  the  Secretary  of  the  Interior  to  grant 
rights-of-way  for  telephone,  telegraph  and  trans- 
mission lines  and  for  stindry  other  purposes 
through  reservations  of  the  United  States  includ- 
ing Indian  reservations,  upon  the  condition,  among 
others,  that  no  such  grant  shall  be  made  without 
the  approval  of  the  chief  officer  of  the  depart- 
ment having  supervision  over  the  reservation  af- 
fected. With  variations  not  here  material,  the  act 
of  March  4,  1911  (36  Stat.  1253),  confers  a  like 
authority  tipon  heads  of  departments  with  respect 
to  telephone,  telegraph  and  transmission  lines.  As 
to  telephone  and  telegraph  lines,  these  acts  are 
broader  in  scope  than  the  first  paragraph  of  section 
3  of  the  act  of  1901  in  that  they  authorize  a  grant 
of  a  right-of-way  for  a  private  telephone  or  tele- 
graph line  in  addition  to  rights-of-way  for  lines 
used   for  general  public  service. 

Whether  or  not  the  acts  of  February  15,  1901, 
and  March  4,  1911,  are  applicable  to  lands  of  the 
Five  Civilized  Tribes  depends  upon  whether  such 
lands  prior  and  subsequent  to  allotments  in  sev- 
eralty may  properly  be  classified  as  Indian  reser- 
vations. I  find  little  difficulty  in  holding  that  prior 
to  allotment  the  lands  belonging  to  the  Five  Civil- 
ized Tribes  were  legally  constituted  Indian  reser- 
vations. Under  certain  early  treaties,  a  comprehen- 
sive discussion  of  which  is  found  in  the  Handbook 
of  Federal  Indian  Law  (ch.  3,  sec.  4,  subdivision 
E) ,  specific  and  well  defined  tracts  of  land  were 
set  apart  as  permanent  homes  for  each  of  the  na- 
tions comprising  the  Five  Civilized  Tribes.  In 
Minnesota  v.  Hitchcock,  185  U.S.  373,  390,  lands 
set  aside  for  an  Indian  tribe  with  much  less  for- 
mality than  this  were  declared  to  be  an  Indian 
reservation.  See  also  Spalding  v.  Chandler,  160  U.S. 
394.  It  is  true  that  the  lands  were  conveyed  in  fee 
to  the  nations  by  patents  issued  by  the  United 
States,   but    this   did   not   terminate   the  guardian- 
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ship  relation  existing  between  the  Indians  and 
the  United  States  and  they  continued  to  be  subject 
to  the  legislation  of  Congress  enacted  in  the  ex- 
ercise of  the  Government's  guardianship  over  the 
nations  and  their  affairs.  In  this  and  in  other  re- 
spects the  lands  stood  in  exactly  the  same  category 
as  the  lands  of  other  legally  constituted  Indian 
reservations. 

The  administrative  interpretation  over  a  long 
period  of  years  has  been  that  the  word  "reserva- 
tion" as  used  in  the  various  right-of-way  statutes 
included  lands  allotted  to  individual  Indians.  '^ 
However,  on  March  27,  1942,  the  Circuit  Court  of 
.Appeals  for  the  10th  Circuit  in  United  States  v. 
Oklahoma  Gas  &  Electric  Co.,  127  F.  (2d)  349, 
held  the  acts  of  February  15,  1901,  and  March  4, 
1911,  to  be  without  application  to  an  Indian  allot- 
ment for  the  reason  that  the  allotment  was  no 
longer  a  part  of  the  reservation.  Since  a  petition 
for  certiorari  has  been  filed  by  the  United  States 
and  is  now  pending  before  the  United  States  Su- 
preme Court,  the  question  of  the  applicability  of 
these  acts  to  allotted  lands  of  the  Five  Civilized 
Tribes  can  only  be  answered  conditionally.  If 
certiorari  be  denied  or  the  Supreme  Court  on  re- 
view affirms  the  decisions  of  the  Tenth  Circuit 
Court  of  Appeals,  the  acts  cannot  be  held  to  be 
applicable.  If,  on  the  other  hand,  the  Supreme 
Court  reversed  the  Circuit  Court  of  Appeals  and 
sustains  the  departmental  interpretation  of  the 
acts,  then  it  must  be  held  that  they  apply  to  allot- 
ted lands  of  the  Five  Civilized  Tribes. 

5.  Laws  governing  rights-of-way  over  and 
condemnation  of  lands  acquired  for  In- 
dian tribes  in  Oklahoma  under  the 
Oklahoma  Indiayi   Welfare  Act. 

By  section  1  of  the  Oklahoma  Indian  Welfare 
Act  "  the  Secretary  of  the  Interior  is  authorized  to 
acquire  lands  for  Indian  tribes  in  Oklahoma  and 
take  title  to  such  lands  in  the  name  of  the  United 
States  in  trust  for  the  tribes.  The  authority  extends 
to  lands  located  within  as  well  as  without  Indian 
reservations.  The  lands  so  acquired  for  an  Indian 
tribe  become  in  effect  Indian  reservation  lands  and 
as  such  are  subject,  in  my  opinion,  to  the  provisions 
of  the  act  of  March  3,  1901,  and  the  acts  of  Feb- 
ruary  14,    1901,  and  March  4,   1911. 

This  conclusion  is  in  accord  with  the  interpreta- 
tion placed  by  this  office  on  the  word  "reservation" 
as  used   in   a  right-of-way  statute  differing  in   no 


^''Fresnol  Water-Right  Ccmal.  35  L.D.  ,550,  551,  (1907); 
Instructions — Applications  for  Power  Permits  within  liidian 
Reservations.  42  L.D.  419,  420,  (191.^)  ;  West  Okanogan  Valley 
Irrigation  District,  45  L.D.  56,8,  565,  567    (1916)  . 

"Act  of  June  26,  19.86    (49  .Stat.  1967;  25  U.S.C.  sec.  .501). 


material  respects  from  the  statutes  here  involved. 
In  a  memorandum  dated  July  1,  1938,  from  the 
Acting  Solicitor  to  the  Assistant  Secretary  con- 
sideration was  given  to  the  question  of  whether 
lands  purchased  for  Indian  school  purposes  con- 
stituted a  reservation  within  the  meaning  of  an 
Act  of  Congress  authorizing  the  granting  of  irri- 
gation ditch  rights-of-way  across  reservations  of  the 
United  States.  Disagreeing  with  a  proposed  inter- 
pretation of  the  word  "reservation",  the  Acting 
Solicitor  said: 

"A  construction  of  the  word  'reservation'  in 
this  statute  to  refer  only  to  reservations 
created  out  of  the  public  domain  and  to  ex- 
clude reservations  where  the  land  has  been 
acquired  by  purchase,  donation  or  otherwise 
unduly  restricts  the  application  of  the  act  of 
Congi-ess  by  departmental  interpretation.  No 
previous  formal  decision  of  this  Department 
nor  any  court  opinion  has  been  found  which 
interprets  the  term  'reservation'  in  right  of  way 
statutes  in  the  manner  proposed.  On  the  con- 
rtary  in  the  Icicle  Canal  Company  case,  44 
L.D.  511,  at  512,  it  is  reported  that  a  reserva- 
tion purchased  by,  and  trust  patented  to,  the 
Indians  was  held  by  the  Department  to  be 
within  the  term  'public  lands  and  reservations 
of  the  United  States'  in  the  highway  right  of 
way  statutes.  The  courts  have  generally  given 
the  term  'reservation'  a  broad  meaning  to  in- 
clude any  lands  set  apart  by  the  Government 
for  any  purpose.  (See  United  States  v.  Port- 
neuf -Marsh  Valley  Irrigation  Co.,  213  Fed.  601, 
at  603) .  In  this  connection  it  is  relevant  to 
refer  to  the  case  of  United  States  v.  McGowan 
decided  in  the  Supreme  Court  on  January  3, 
1938  (302  U.S.  535,  82  Sup.  Ct.  305).  That 
opinion  overruled  the  holding  of  the  lower 
Federal  courts  that  The  Reno  Indian  Colony 
was  not  Indian  country  nor  an  Indian  reser- 
vation since  it  was  purchased  by  the  Govern- 
ment for  the  Indians  from  private  owners  and 
not  set  apart  out  of  the  public  domain.  The 
court  repeated  the  definition  of  the  term 
'Indian  reservation'  as  including  any  area 
validly  set  apart  for  the  use  of  the  Indians 
under  the  superintendence  of  the  Govern- 
ment and  found  that  the  lands  purchased  for 
Indian  use  had  been  'validly  set  apart  for  the 
use  of  the  Indians.' 

"In  view  of  the  fact  that  there  are  many  in- 
stances in  which  lands  are  set  apart  for  In- 
dian purposes  where  the  lands  were  acquired 
by  purchase  by  the  Indians  or  by  the  Gov- 
ernment, this  Department  should  not  without 
strong  reason  restrict  the  application  of  the 
term  'reservation'  to  exclude  such  lands  with 
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the  result  that  these  areas  are  not  covered  by 
the  right  of  way  statutes.  .  .  ." 

The  reasoning  of  the  Acting  Solicitor  applies 
with  even  greater  force  to  lands  purchased  and 
held  in  trust  by  the  United  States  for  an  Indian 
tribe  under  the  Oklahoma  Indian  Welfare  Act. 
The  absence  of  any  declaration  in  the  act  that 
lands  so  acquired  shall  constitute  an  Indian  reser- 
vation is  unimportant.  No  such  formal  declaration 
is  essential  to  the  creation  of  an  Indian  reservation. 
It  is  enough  that  from  what  has  been  done  there 
results  a  certain  defined  tract  appropriated  to  In- 
dian occupation  and  use.  Minnesota  v.  Hitchcock, 
supra. 

Summary  of  Conclusions 

The  conclusions  to  be  drawn  from  the  foregoing 
discussion  are: 

1.  That  authorization  by  Congress  is  a  pre- 
requisite to  the  valid  condemnation  of  In- 
dian lands  restricted  against  alienation. 

2.  That  the  United  States  is  an  indispensable 
party  to  condemnation  proceedings  against 
the  restricted  lands  of  Indians  of  the  Five 
Civilized  Tribes. 

3.  That  if  Congress  has  authorized  the  condem- 
nation of  Indian  lands  it  has  also  consented 
to  suits  against  the  United  States  in  such 
cases  subject  to  any  condition  which  Con- 
gress sees  fit  to  impose. 

4.  That  the  consent  of  the  Secretary  of  the 
Interior  is  not  essential  to  the  maintenance 
of  condemnation  proceedings  against  lands 
of  Indians  of  the  Five  Civilized  Tribes  under 
the  act  of  March  3,  1901   (31  Stat.  1084) . 

5.  That  section  1 1  of  the  Curtis  Act  of  June  28, 
1898  (30  Stat.  495),  the  act  of  February  28, 
1902  (32  Stat.  43) ,  and  section  25  of  the  act 
of  April  26,  1906  (34  Stat.  137),  relating  to 
the  condemnation  of  lands  of  Indians  of  the 
Five  Civilized  Tribes  constitute  permanent 
legislation  continued  in  force  after  the  ad- 
mission of  Oklahoma  into  the  Union  by  the 
Oklahoma  enabling  act  of  June  16,  1906  (34 
Stat.  267) ,  if  not  by  the  terms  of  the  acts 
themselves. 

6.  That  the  act  of  March  3,  1901  (31  Stat. 
1084) ,  upon  the  admission  of  Oklahoma  into 
the  Union  on  November  16,  1907,  became 
available  as  authority  for  the  condemnation 
of  lands  allotted  to  Indians  of  the  Five  Civi- 
lized Tribes  except  in  so  far  as  authority  to 
condemn  allotted  lands  had  been  furnished 
by  the  acts  of  June  28,  1898  (30  Stat.  495), 
February  28,  1902,  and  April  26,  1906  (34 
Stat.   137). 


7.  That  the  imposition  of  restrictions  upon 
allotted  lands  of  Indians  of  the  Five  Civi- 
lized Tribes  by  the  act  of  May  27,  1908  (35 
Stat.  312),  did  not  repeal  the  authority  for 
condemning  such  lands  granted  by  the 
earlier  acts. 

8.  That  the  provisions  regarding  eminent  do- 
main in  the  act  of  May  27,  1908,  supra,  did 
not  limit  the  eminent  domain  authority 
previously  granted. 

9.  That  in  the  absence  of  Congressional  direc- 
tion to  the  contrary,  the  Federal  and  not 
the  State  courts  have  jurisdiction  over  pro- 
ceedings in  condemnation  of  restricted  In- 
dian  lands. 

10.  That  upon  the  admission  of  Oklahoma  into 
the  Union,  the  provisions  of  the  act  of 
March  3,  1901  (31  Stat.  1084),  became 
available  as  authority  for  grants  by  the 
Secretary  of  the  Interior  of  rights-of-way 
for  public  highways  and  for  general  tele- 
phone business  over  lands  of  Indians  of 
the  Five  Civilized  Tribes. 

11.  That  the  provisions  for  section  line  high- 
ways contained  in  section  10  of  the  supple- 
mental Creek  agreement  (32  Stat.  600) ,  in 
section  37  of  the  Cherokee  agreement  (32 
Stat.  716)  ,  and  in  section  24  of  the  act  of 
April  26,  1906  (34  Stat.  137),  were  of  tem- 
porary duration  and  not  intended  to  sur- 
vive the  admission  of  Oklahoma  into  the 
Union. 

12.  That  the  lands  of  the  Five  Civilized  Tribes 
prior  to  allotment  constitute  Indian  reser- 
vations and  as  such  are  subject  to  the  acts 
of  February  15,  1901  (31  Stat.  790),  and 
March  4,  1911  (35  Stat.  1253),  authorizing 
the  Secretary  of  the  Interior  to  grant  rights- 
of-way  for  telephone,  telegraph  and  trans- 
mission lines,  etc. 

13.  That  the  applicability  of  the  acts  of  Feb- 
ruary 15,  1901,  and  March  4,  1911,  supra, 
to  lands  allotted  to  Indians  of  the  Five 
Civilized  Tribes  will  be  determined  by  the 
final  decision  in  United  States  v.  Oklahoma 
Gas  &  Electric  Company,  decided  by  the 
Tenth  Circuit  Court  of  Appeals  on  March 
10,  1942,  127  F.  (2d)  349,  and  now  pend- 
ing before  the  United  States  Supreme  Court 
on  petition  of  the  United  States  for  cer- 
tiorari. 

14.  That  lands  acquired  for  Indian  tribes  under 
authority  of  section  1  of  the  Oklahoma  In- 
dian Welfare  Act  of  June  26,  1936  (49  Stat. 
1967) ,  became  in  effect  Indian  reservations 
and  as  such  subject  to  the  provisions  of  the 
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acts  of  March  3,    1901,   February   14,    1901, 
and  March  4,  1911,  supra. 

Felix  S.  Cohen, 

Acting  Solicitor. 

Approved:  August  24,  1942. 

Oscar  L.  Chapman,  Assistant  Secretary. 
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Synopsis   of 
Solicitor's  Opinion 

Re:  Power  of  Secretary   to  classify  and   control 
use  of  allotted  Indian  lands,  in  the  interest 
of  conservation. 
Held:  1.    The  Secretary  is  authorized  to  make   a 
land  use  classification  of  allotted  lands, 
this  being  an  administrative  measure  in- 
cidental  to   the  carrying  out  of  various 
statutory  authorities. 

2.  The  Secretary  is  authorized  to  exercise 
all  powers  vested  in  him  by  statute  with 
respect  to  leases,  development  loans,  tim- 
ber sales,  and  other  land  management 
activities,  in  such  a  way  as  to  accomplish 
conservation  objectives. 

3.  Statvites  describing  the  jurisdiction  of 
the  Indian  Office  and  of  the  Department 
of  the  Interior  with  respect  to  Indian 
affairs  are  not  to  be  construed  as  grants 
of  new  substantive  powers. 

4.  Section  6  of  the  act  of  June  18,  1934,  is 
not  a  grant  of  new  powers  to  the  Secre- 
tary but  is  a  direction  to  the  Secretary 
to  exercise,  in  the  interest  of  conserva- 
tion, p>owers  theretofore  vested  in  him. 

5.  Allotted  Indian  lands  are  not  "lands 
owned  or  controlled  by  the  United  States 
or  any  of  its  agencies"  within  the  mean- 
ing of  the  Soil  Conservation  and  Domes- 
tic Allotment  Act  of  April  27,   1935. 


The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

My  opinion  has  been  requested  on  the  following 
questions: 

1.  Does  the  Secretary  of  the  Interior  have 
authority  to  classify  allotted  lands  as  agricultural 
grazing,  and  forest  lands  regardless  of  whether  the 


Indians  have  accepted  the  Indian  Reorganization 
Act? 

2.  If  the  Secretary  of  the  Interior  has  authority 
to  classify  the  allotted  lands,  does  he  also  have 
authority  to  require  the  allottees  to  use  their  al- 
lotted lands  in  accordance  with  his  classification 
and  in  accordance  with  the  rules  and  regulations 
approved  by  him  for  the  conservation  of  the  soil 
and  other  natural  resources? 

The  background  against  which  these  questions 
should  be  considered  is  thus  set  forth  by  the  Com- 
missioner of  Indian  Affairs: 

"In  the  Dakotas,  Montana,  and  other  states 
in  the  Northern  Great  Plains  region,  there  are 
extensive  areas  of  grazing  lands  which  are 
marginal  or  sub-marginal  for  agricultural  pur- 
poses. During  periods  when  the  precipitation 
is  above  the  average  there  is  usually  a  demand 
for  leases  on  Indian  grazing  lands  to  be  used 
for  the  growing  of  wheat  and  other  small 
grains.  This  demand  usually  comes  from  non- 
Indians  who  live  on  or  in  the  vicinity  of  In- 
dian reservations.  There  are  also  a  number  of 
Indian  allottees  who  insist  on  breaking  out 
the  native  sod  and  using  the  lands  for  agricul- 
tural purposes  if  it  appears  the  precipitation 
will  p>ermit.  As  a  result  much  of  the  lands 
which  are  sub-marginal  for  agricultural  pur- 
poses are  abandoned  during  dry  cycles  and  are 
subject  in  many  instances  to  severe  soil  ero- 
sion. It  usually  requires  a  decade  or  more  for 
the  native  grasses  to  re-establish  themselves  on 
these  plowed  areas. 

"The  use  of  allotted  lands  which  are  leased 
to  Indians  or  non-Indians  can  be  controlled 
through  proper  stipulations  in  the  lease  con- 
tracts. If  grazing  lands  should  not  be  plowed, 
leasing  such  land  for  agricultural  purposes  can 
be  disapproved.  There  is  some  question,  how- 
ever, as  to  whether  the  Secretary  of  the  Interior 
has  authority  to  prevent  an  Indian  allottee 
from  using  lands  which  are  chiefly  valuable 
for  the  production  of  native  grasses  for  agricul- 
tural purposes  or  from  using  this  grazing  and 
agricultural  land  in  a  manner  which  will  de- 
plete the  fertility  of  the  soil  through  erosion 
or  other  causes." 

Question  1 

The  classification  of  allotted  lands  is  an  admin- 
istrative measure  which,  although  not  expressly 
authorized  by  statute,  is  lawful  and  proper  if  it  is 
a  measure  incidental  to  the  carrying  out  of  some 
statutory  duty  or  authority  vested  in  the  Secretary 
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of  the  Interior.^  There  are  in  fact  a  number  of 
statutory  duties  and  authorities  vested  in  the 
Secretary  of  the  Interior  in  the  exercise  of  which 
the  classification  of  allotted  lands  would  be  use- 
ful. Among  these  are  the  supervisory  powers  of 
the  Secretary  of  the  Interior  with  respect  to:  (a) 
the  leasing  of  allotted  lands,'  (b)  the  sale  of  tim- 
ber therefrom;  ^  (c)  the  making  of  individual 
Indian  loans  for  the  purpose  of  land  development 
and  improvement;  *  and  (d)  the  responsibility  for 
advising  Indian  land  owners  concerning  the  best 
use  of  their  lands.'*  In  the  discharge  of  these  func- 
tions, as  well  as  in  the  discharge  of  many  other 
responsibilities  fixed  by  statute  or  treaty,  the  classi- 
fication of  Indian  lands  according  to  optimum  use 
would  constitute  an  appropriate  means  to  the 
achievement  of  purposes  approved  by  Congress. 
I  am  of  the  opinion,  therefore,  that  the  Secretary 
of  the  Interior  is  authorized  to  effect  such  a  classi- 
fication of  Indian  lands. 

Question    2 

Upon  the  classification  of  Indian  lands,  it  be- 
comes pertinent  to  ask  whether,  and  to  what  ex- 
tent, the  Secretary  of  the  Interior  may  require  the 
landowner  to  use  such  lands  for  the  purposes  to 
which  a  classification  shows  them  to  be  best 
adapted.  The  answer  to  this  question  is  in  part 
determined  by  the  considerations  advanced  with 
respect  to  the  preceding  question.  The  Secretary 
of  the  Interior  has,  by  statute,  a  broad  discre- 
tionary power  to  approve  or  to  disapprove  leases 
of  allotted  lands.  It  would,  in  my  opinion,  be 
within  his  power  to  modify  existing  regulations 
on  Indian  leasing  so  as  to  require  the  disapproval 
of  all  leases  not  made  for  the  purposes  to  which 
a  land-use  classification  shall  have  shown  the  land 
in  question  to  be  best  fitted.   Similarly,   with   re- 


^Act  of  July  9,  1832,  sec.  1,  4  Stat.  564,  as  amended,  25 
U.S.C.  2;  act  of  June  30,  1834,  sec.  17,  4  Stat.  735,  738,  25 
U.S.C.  9;  act  of  February  14,  1903,  32  Stat.  825,  830  5  U.S.C. 
485. 

"Act  of  June  25,  1910,  sec.  4,  36  Stat.  855,  856,  25  U.S.C. 
403;  act  of  March  3  1921.  sec.  1,  41  Stat.  1225,  1232,  25  U.S.C. 
393;  act  of  May  18,  1916,  sec.  1,  39  Stat.  123,  128,  25  U.S.C. 
394;  act  of  May  31,  1900,  sec.  1,  31  Stat.  221,  229.  25  U.S.C. 
395;  act  of  March  3,  1909,  35  Stat.  781,  783,  25  U.S.C.  396, 
amended  by  act  of  May  11,  1938,  52  Stat.  347,  25  U.S.C. 
396a-396f;  act  of  July  8,  1940,  54  Stat.  745;  act  of  September 
21,  1922,  sec.  6,  42  Stat.  994,  995,  25  U.S.C.  392:  see  Cohen 
Handbook  of  Federal  Indian  Law  (1942)  ,  227-28. 

'Act  of  June  25,  1910,  sec.  8,  36  Stat.  855,  857,  25  U.S.C. 
406. 

*  Act  of  June  18,  1934,  sec.  10,  48  Stat.  984,  986,  25  U.S.C. 
470;  act  of  June  26,  1936,  sec.  6,  49  Stat.  1967,  1968,  25  U.S.C. 
506;  see  annual  appropriation  acts.  See  Handbook  of  Fed- 
eral Indian  Law,  245-248. 

^  Act,  of  November  2,  1921,  42  Stat.  208,  25  U.S.C.  13. 
Many  treaties  promise  agricidtural  instruction.  See  handbook 
of  Federal  Indian  Law,  238-240,  44-45. 


spect  to  the  Secretary's  statutory  control  over 
loans  to  Indians  for  land  use  and  land  improve- 
ment, it  would  be,  in  my  opinion,  lawful  and 
proper  for  the  Secretary  of  the  Interior  to  issue 
a  regulation  forbidding  all  loans  which  would 
finance  any  development  or  improvement  incon- 
sistent with  the  proper  use  of  the  land  as  shown 
by  a  land  classification  schedule.  Similar  require- 
ments might  be  included  in  existing  departmental 
regulations  dealing  with  the  sale  of  timber,  the 
issuance  of  grazing  permits,  commercial  permits, 
and  rights-of-way,  the  maintenance  of  irrigation 
services  and  the  collection  of  irrigation  charges, 
and  numerous  other  activities  in  which  the  Depart- 
ment exercises  a  supervisory  control  over  Indian 
land  use.  Broad  as  is  the  field  covered  by  these 
various  statutory  controls,  the  abstract  question 
remains  whether,  apart  from  its  various  statutory 
veto  powers  over  improper  land  use,  there  is  a 
general  power  in  the  Department  of  the  Interior 
to  regulate  the  use  of  Indian  allotments  by  the 
Indians  themselves  and,  perhaps,  to  require  af- 
firmative action  by  an  Indian  allottee  in  the  in- 
terests of  conservation.  Specifically,  for  example, 
it  may  be  asked  whether  an  Indian  allottee  may 
be  ordered  to  plant  alfalfa  instead  of  corn  if  such 
action  is  necessary  to  prevent  erosion. 

It  has  been  suggested  that  such  a  power  is  es- 
tablished by  section  1  of  the  act  of  July  9,  1832, 
as  amended,"  by  section  17  of  the  act  of  June  30, 
1834,^  by  section  12  of  the  act  of  February  14, 
1903,*  and  by  section  6  of  the  act  of  June  18, 
1934.9 

The  first  of  these  statutes,  in  its  Code  form, 
declares: 

"Duties  of  Commissioner.  The  Commis- 
sioner of  Indian  Affairs  shall,  under  the  direc- 
tion of  the  Secretary  of  the  Interior,  and 
agreeably  to  such  regulations  as  the  President 
may  prescribe,  have  the  management  of  all 
Indian  affairs  and  of  all  matters  arising  out 
of  Indian  relations." 

This  was  the  statute  which  established  the  office 
of  the  Commissioner  of  Indian  Affairs.  It  was 
designed  not  to  add  to  the  business  or  the  author- 
ity of  the  Federal  Government  in  Indian  matters, 
nor  to  diminish  the  scope  of  self-government  then 
exercised  by  the  Indian  tribes  and  nations,  but 
merely  to  locate  a  particular  mass  of  Government 
business    in   a   statutory   office.    The   reference    to 


"4:  Stat.  564,  25  U.S.C.  sec.  2.  The  act  of  March  3,  1839 
(9  Stat.  395) ,  made  the  Commissioner  of  Indian  Affairs  re- 
sponsible to  the  Secretary  of  the  Interior  instead  of  the 
Secretary    of    War. 

M  Stat.  735,  738,  25  U.S.C.  sec.  9. 

^32  Stat.  825,  830,  5  U.S.C.  sec.  485. 

"48  Stat.  984,  985,  25  U.S.C.  sec.  466. 
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"management  of  Indian  affairs"  did  not  confer 
a  power  to  manage  the  affairs  of  Indians  or  of 
Indian  tribes  or  nations  any  more  than  a  refer- 
ence to  "foreign  affairs"  in  defining  the  duties  of 
the  State  Department  could  be  construed  to  con- 
fer upon  that  Department  a  power  to  manage  the 
affairs  of  foreigners  or  of  foreign  nations.  Just  as 
our  "foreign  affairs"  are  affairs  of  our  Government 
relating  to  foreign  matters,  so  our  "Indian  affairs" 
are  affairs  of  our  Government  relating  to  Indian 
matters.  This  is  made  clear  in  Chief  Justice  Mar- 
shall's disquisition  upon  the  meaning  of  the  phrase 
"management  of  Indian  affairs"  in  the  case  of 
Worcester  v.  Georgia.'^"  If  there  were  any  doubt  on 
the  point,  it  would  be  resolved  by  the  considera- 
tion that  the  1832  statute  provided  specifically 
that  the  Commissioner  was  to  act  pursuant  to 
regulations  which  the  President  might  prescribe. 
The  scope  of  the  President's  power  is  set  forth  in 
section  17  of  the  act  of  June  30,  1834,  which,  in 
its  present  Code  form  provides: 

"The  President  may  prescribe  such  regula- 
tions as  he  may  think  fit  for  carrying  into  ef- 
fect the  various  provisions  of  any  act  relating 
to  Indian  affairs,  and  for  the  settlement  of  the 
accounts  of  Indian   affairs." 

It  will  be  noted  that  the  President's  regulatory 
power  is  the  power  to  prescribe  rules  and  regula- 
tions appropriate  for  the  carrying  into  effect  of 
various  statutes.  It  does  not  go  beyond  this,  and 
the  authority  of  the  Commissioner  of  Indian  Af- 
fairs, which  is  subordinate  to  that  of  the  President, 
must  likewise  be  deemed  subject  to  the  limitations 
which  the  statute  imposes  upon   the  President. 

The  third  of  the  general  statutes  cited  is  sec- 
tion 12  of  the  act  of  February  14,  1903."  In  its 
present  Code  form  this  statute  declares: 

"The  Secretary  of  the  Interior  is  charged 
with  the  supervision  of  public  business  re- 
lating to  the  following  subjects. 

#  #  *  #  * 

"Second.  The  Indians." 

By  this  statute  Congress  purported  to  describe 
the  jurisdiction  of  the  Department  of  the  Interior 
as  including  public  business  relating  to  the  In- 
dians. This  statute  clearly  did  not  subject  In- 
dians or  Indian  property  to  any  new  restraints, 
obligations  or  liabilities. 

Analysis  of  the  foregoing  statutes  leads  to  the 
conclusion  that  what  is  sometimes  loosely  spoken 
of  as  a  "general  supervisory  power"  derived  from 
these  statutes  is,  strictly  speaking,  simply  a  power 
to  take  administrative  measures  necessary  for  the 

^"6  Pet.  515,  553    (1832). 

'^32  Stat.  825,  830,  5  U.S.C.  sec.  485. 


execution  of  responsibilities  and  authorities  other- 
wise more  definitely  fixed  by  statute  or  treaty. 
These  general  statutes  cannot  be  relied  upon  as 
grants  of  new  powers  unrelated  to  the  statutory 
responsibilities  of  the  Department.  Particularly  is 
this  true  when  the  question  is  whether  these  gen- 
eral statutes  authorize  the  Department  to  impose 
restraints  upon  the  use  of  real  property  or  to 
require  affirmative  actions  or  services  from  a  prop- 
erty owner  by  reason  of  his  property  ownership. 

This  basic  question  was  before  the  Supreme 
Court  in  United  States  v.  Paine  Lumber  Co.,  206 
U.S.  467  (1907) .  In  that  case  the  Supreme  Court 
held  that  an  allottee  had  the  right  to  cut  and  sell 
timber  on  his  allotment  even  though  the  Interior 
Department  sought  to  prevent  such  cutting  and 
sale.  The  Court  in  that  case  declared: 

".  .  .  it  hardly  needs  to  be  said  that  the  allot- 
ments were  intended  to  be  of  some  use  and 
benefit  to  the  Indians.  And,  it  will  be  ob- 
served, that  on  that  use  there  is  no  restraint 
whatever.  A  restraint,  however,  is  deduced 
from  the  provision  against  alienation,  the 
supervision  to  which,  it  is  asserted,  the  In- 
dians are  subject  and  the  character  of  their 
title.  It  is  contended  that  the  right  of  the 
Indians  is  that  of  occupation  only,  and  that 
the  measure  of  power  over  the  timber  on  their 
allotments  is  expressed  in  United  States  v. 
Cook,  19  Wall.  592.  We  do  not  regard  that 
case  as  controlling.  The  ultimate  conclusion 
of  the  court  was  determined  by  the  limited 
right  which  the  Indians  had  in  the  lands  from 
which  the  timber  there  in  controversy  was  cut. 
".  .  .  If  such  were  the  title  in  the  case  at  bar, 
such  would  be  the  conclusions.  But  such  is  not 
the  title.  We  need  not,  however,  exactly  define 
it.  It  is  certainly  more  than  a  right  of  mere 
occupation.  The  restraint  upon  alienation 
must  not  be  exaggerated.  It  does  not  of  itself 
debase  the  right  below  a  fee  simple.  Schly  v. 
Clark,  118  U.S.  250.  The  title  is  held  by  the 
United  States,  it  is  true,  but  it  is  held  'in 
trust  for  individuals  and  their  heirs  to  whom 
the  same  were  allotted.'  The  considerations, 
therefore,  which  determined  the  decision  in 
United  States  v.  Cook  do  not  exist.  The  land 
is  not  the  land  of  the  United  States,  and  the 
timber  when  cut  did  not  become  the  property 
of  the  United  States.  And  we  cannot  extend 
the  restraint  upon  the  alienation  of  the  land 
to  a  restraint  upon  the  sale  of  the  timber  con- 
sistently with  a  proper  and  beneficial  use  of 
the  land  by  the  Indians,  a  use  which  can  in 
no  way  affect  any  interest  of  the  United  States. 
It  was  recognized  in  United  States  v.  Clark 
that  'in  theory,  at  least,'  that  land  might  be 


August  24,  1942 


Opinions  of  the  Solicitor 


1153 


'better  and  more  valuable  with  the  timber 
off  than  with  it  on.'  Indeed,  it  may  be  said 
that  arable  land  is  of  no  use  until  the  timber 
is  off,  and  it  was  of  arable  land  that  the  treaty 
contemplated  the  allotments  would  be  made. 
We  encounter  difficulties  and  baffling  inquiries 
when  we  concede  a  cutting  for  clearing  the 
land  for  cultivation,  and  deny  it  for  other 
purpose.  At  what  time  shall  we  date  the  pre- 
paration for  cultivation  and  make  the  right 
to  sell  the  timber  depend?  Must  the  axe  im- 
mediately precede  the  plow  and  do  no  more 
than  keep  out  of  its  way?  And  if  that  close 
relation  be  not  always  maintained,  may  the 
purpose  of  an  allottee  be  questioned  and  re- 
ferred to  some  advantage  other  than  the  culti- 
vation of  the  land,  and  his  title  or  that  of 
his  vendee  to  the  timber  be  denied?  Nor  does 
the  argument  which  makes  the  occupation  of 
the  land  a  test  of  the  title  to  the  timber 
seem  to  us  more  adequate  to  justify  the  quali- 
fication of  the  Indians'  rights. 

"It  is  based  upon  the  necessity  of  superin- 
tending the  weakness  of  the  Indians  and  pro- 
tecting them  from  imposition.  The  argument 
proves  too  much.  If  the  provision  against 
alienation  of  the  land  be  extended  to  timber 
cut  for  purposes  other  than  the  cultivation 
of  the  land  it  would  extend  to  timber  cut 
for  the  purpose  of  cultivation.  What  is  there  in 
the  latter  purpose  to  protect  from  imposition 
that  there  is  not  in  the  other?  Shall  we  say 
such  evil  was  contemplated  and  considered  as 
counterbalanced  by  benefit?  And  what  was  the 
benefit?  The  allotments,  as  we  have  said,  were 
to  be  of  arable  lands  useless,  may  be,  certainly 
improved  by  being  clear  of  their  timber,  and 
yet,  it  is  insisted,  that  this  improvement  may 
not  be  made,  though  it  have  the  additional 
inducement  of  providing  means  for  the  sup- 
port of  the  Indians  and  their  families.  We  are 
unable  to  assent  to  this  view.   (Pp.  472-474.)  " 

While  the  decision  of  the  Supreme  Court  in  the 
Paine  Lumber  Co.  case  was  limited  by  its  subse- 
quent holding  in  Starr  v.   Campbell,^^  where  the 


Coint  held  that  a  statutory  restriction  upon  alien- 
ation extended  to  timber  upon  lands  valuable 
only  for  lumbering,  and  although  the  sale  of  tim- 
ber on  Indian  allotments  was  later,  by  express 
legislation,  placed  under  the  control  of  the  Secre- 
tary of  the  Interior,^'  the  principles  set  forth  by 
the  Supreme  Court  in  the  Paine  Lumber  Co.  case 
have  never  been  overruled  and  remain  valid. 

It  is  true  that  statements  may  be  found  in  a 
number  of  court  opinions  which  refer  to  general 
suj>ervisory  powers  exercised  by  the  Department 
of  the  Interior  over  Indian  affairs;  but  it  will  be 
found  that  in  each  case  where  such  language  ap- 
pears there  is  some  specific  statutory  authorization 
for  departmental  action  and  the  general  statutes 
discussed  above  are  invoked  only  for  the  purpose 
of  filling  in  gaps  of  detail  on  which  those  statutes 
are  silent."  On  the  other  hand,  actions  which  this 
Department  purported  to  justify  on  the  basis  of 
"general  supervisory  powers"  have  been  repeatedly 
condemned  by  the  Federal  courts  as  unauthorized 
and  unlawful.  On  this  issue  the  Handbook  of  Fed- 
eral Indian  Law  analyzes  the  cases  as  follows: 

"Whether  the  President,  the  Secretary  of 
the  Interior,  or  the  Commissioner  of  Indian 
Affairs  has  'general  supervisory  authority'  over 
Indians  in  the  absence  of  specific  legislation 
has  been  questioned  in  several  cases. 

"In  the  case  of  Francis  v.  Francis  ^'^^  the 
President  pursuant  to  a  treaty  reserving  land 
to  individual  Indians  and  their  heirs,  issued 
a  patent  conveying  a  title  with  restrictions 
upon  conveyance.  The  Supreme  Court  held  in- 
effectual the  restrictive  clause  because  the 
'President  had  no  authority,  in  virtue  of  his 
office,  to  impose  any  such  restriction;  cer- 
tainly not,  without  the  authority  of  an  act  of 
Congress,  and  no  such  act  was  ever  passed.'  (p. 
242.) 

"The  question  of  whether  internal  affairs  of 
Indian  tribes,  in  the  absence  of  statute,  are  to 
be  regulated  by  the  tribe  itself  or  by  the 
Interior  Department  was  squarely  before  the 
Supreme  Court  in  the  case  of  Jones  v.  Mee- 
han.^'^^  One  of  the  questions  presented  by  that 


^208  U.S.  547    (1908). 

"  Act  of  June  25,  1910,  sec.  8,  36  Stat.  855,  857,  25  U.S.C. 
sec.    406. 

"See  analysis  of  these  cases  in  Handbook  of  Federal  In- 
dian Law,  103. 

"i«»203  U.S.  233    (1906). 

"'«M75  U.S.  1  (1899).  Similarly  in  other  fields:  The  case 
of  United  States  v.  George,  228  U.S.  14  (1913)  holds  that  a 
regulation  of  the  Interior  Department  relating  to  public 
lands  is  invalid  where  not  authorized  by  any  act  of  Congress. 
The  argument  that  general  power  to  prescribe  reasonable 
regulations  governing  public  lands  is  conferred  by  Revised 
Statutes,  section  441,  and  by  other  similar  statutes,  was  re- 
jected by  the  Supreme  Court  in  this  case  with  the  following 
comment: 


"It  will  be  seen  that  they  confer  administrative  power 
only.  This  is  indubitably  so  as  to  sections  161,  441,  453, 
and  2478;  and  certainly  under  the  guise  of  regulation 
legislation  cannot  be  exercised.  United  States  v.  United 
Verde  Copper  Co.,  196  U.S.  207.  (p.  20.) 
"Also  see  Morrill  v.  Jones,  106  U.S.  466,  467    (1882) . 

"Unless  empowered  by  statute,  the  Secretary  of  the  In- 
terior is  not  authorized  to  issue  regulations  granting  an 
extention  of  time  for  the  payment  of  certain  accrued  water 
right  charges,  Op.  Sol.  I.D„  M.  26034,  July  3,  1930,  nor 
to  create  a  charge  against  the  Indians  on  their  lands.  Op. 
Sol.  I.D.,  M.  27512,  February  20,  1935.  Also  see  Romero  v. 
United  States,  24  C.  Cls.  33l  (1889)  ;  Leecy  v.  U7iited 
States,  190  Fed.  289  (CCA,  8,  19U)  ;  app.  dism.  232  U.S. 
731  (I9l4)  ;  Mason  v.  Sam5,  5  F.  2d  255  (D.CW.D.  Wash. 
1925) ,  and  Hale  v.   Wilder,  8  Kans.  545    (l87l) . 


1154 


Department  of  the  Interior 


August  24,  1942 


case  was  whether  inheritance  of  Indian  land, 
in  the  absence  of  statute,  was  governed  'by 
the  laws,  usages,  and  customs  of  the  Chippewa 
Indians'  or  by  the  rules  and  regulations  of  the 
Secretary  of  the  Interior.^^"  In  line  with  numer- 
ous decisions  of  lower  courts,  the  Supreme 
Court  held  that  the  Secretary  of  the  Interior 
did  not  have  the  power  claimed,  and  that  in 
the  absence  of  statute  such  power  rested  with 
the  tribe  and  not  with  the  Interior  Depart- 
ment. 

"In  Romero  v.  United  States,^''^  a  regulation 
of  the  President  regarding  the  salaries  of  In- 
dian Service  officials  was  held  invalid  despite 
the  claim  that  this  might  be  justified  under 
Revised  Statutes,  section  465. i"  The  court 
declared  that  such  regulations  'must  be  in 
execution  of,  and  supplementary  to,  but  not 
in  conflict  with  the  statutes.*  The  actual  hold- 
ing in  this  case  may  be  explained  on  the 
theory  that  the  regulation  questioned  con- 
flicted with  general  provisions  of  law  on  tenure 
of  office. 

"In  the  case  of  Leecy  v.  United  States  "^  the 
claim  of  the  Department  that  Revised  Sta- 
tutes 441  "*  and  463  "°  were  a  grant  of  gen- 
eral regulatory  powers  was  again  rejected.  In 
this  case,  as  in  the  Romero  case,  it  may  be 
argued  that  the  regulation  in  question  was 
in  delegation  of  the  statutory  rights  of  the 
Indians.  A  fair  reading  of  the  opinion,  how- 
ever, indicates  that  the  supposed  statutory 
rights  invaded  were  so  tenuous  that  every  un- 
aiuhorized  regulation  of  the  conduct  of  an 
Indian,  or  any  other  citizen,  could  similarly 
be  regarded  as  a  violation  of  statutory  or 
constitutional  rights.  The  real  force  of  the 
decision  is  the  holding  that  sections  441  and 
463  of  the  Revised  Statutes  do  not  create 
independent  powers.^^" 

"The  claim  of  administrative  officers  to 
plenary  power  to  regulate  Indian  conduct  has 
been  rejected  in  every  decided  case  where 
such  power  was  not  invoked  simply  to  imple- 
ment the  administration  of  some  more  specific 


statutory  or  treaty  provision."    (Handbook  of 
Federal  Indian  Law,  pp.   102-103.) 

I  conclude,  then,  that  the  authority  of  the  De- 
partment of  the  Interior  with  respect  to  the  utili- 
zation of  Indian  allotments  is  a  statutory  authority, 
and  that  any  exercise  of  that  authority  must  be 
justified  either  by  some  statute  directly  conferring 
the  power  in  question  or  by  a  showing  that  the 
exercise  of  such  power  is  incidental  and  essential 
to  the  carrying  out  of  a  statutory  mandate  and 
therefore  justified,  under  the  general  acts  above 
reviewed,  as  a  necessary  administrative  means  to 
execution  of  such  a  mandate. 

There  remains  the  question  whether  section  6 
of  the  act  of  June  18,  1934,"  confers  upon  the 
Secretary  of  the  Interior  a  duty  or  power  to  con- 
trol the  use  of  Indian  allotments  in  the  interests 
of  conservation.  The  language  of  the  statute  is: 

"The  Secretary  of  the  Interior  is  directed  to 
make  rules  and  regulations  for  the  operation 
and  management  of  Indian  forestry  units  on 
the  principle  of  sustained-yield  management, 
to  restrict  the  number  of  livestock  grazed  on 
Indian  range  units  to  the  estimated  carrying 
capacity  of  such  ranges,  and  to  promulgate 
such  other  rules  and  regulations  as  may  be 
necessary  to  protect  the  range  from  deteriora- 
tion, to  prevent  soil  erosion,  to  assure  full 
utilization  of  the  range,  and  like  purposes." 

This  language  may  be  construed  as  imposing 
an  obligation  upon  the  Secretary  of  the  Interior, 
acting  under  various  laws,  above  noted,  controlling 
the  use  and  disposition  of  Indian  lands,  to  take 
such  action  as  will  best  effectuate  sustained-yield 
management  of  forests,  the  restriction  of  range 
livestock,  and  the  other  objectives  set  forth  in  the 
statute.  On  the  other  hand,  this  language  may  be 
construed  as  going  beyond  all  existing  law  and 
conferring  original  authority  upon  the  Secretary  o£ 
the  Interior  to  issue  whatever  rules  and  regulations 
may,  in  his  opinion,  be  "necessary  to  protect  the 
range  from  deterioration,  to  prevent  soil  erosion. 


•'""115  U.S.  I,  31. 

"'"24  C.  Cls.  331    (1889). 

"'"Act  of  June  30,  1834,  sec.  17,  4  .Stat.  735,  738,  25  U.S.C. 
9. 

"'"190  Fed.  289  (CCA.  8,  1911),  app.  dism.  United 
States  V.  Leecy,  232  U.S.  731    (1914). 

"'"Derived  from  Act  of  March  3,  1849,  9  Stat.  395,  5 
U.S.C.  485. 

""^Derived  from  Act  of  July  9,  1832,  4  Stat.  564,  25  U.S.C. 
2. 

"'"« In  LaMottee  v.  United  States,  254  U.S.  570  (1921)  , 
modg  and  aff'g  256  Fed.  5  (CCA.  8,  1919) ,  the  Supreme 
Court  upheld  the  validity  of  regulations  covering  the  leasing 


of  restricted  lands  which  were  subject  to  the  approval  of 
the  Secretary  of  the  Interior  by  the  Act  of  June  28,  1906, 
sec.  7,  34  Stat.  539,  on  the  ground  that  'The  regulations 
appear  to  be  consistent  with  the  statute,  appropriate  to 
its  execution,  and  in  themselves  reasonable.' 

"In  United  Slates  v.  Birdsall,  233  U.S.  223  (1914)  ,  rev'g 
206  Fed.  818  (D.C.N.D.  Iowa  1913),  the  regulation  chal- 
lenged and  upheld  dealt  with  the  conduct  of  departmental 
employees,  and  was  authorized  by  Revised  Statutes  §  2058, 
25  U.S.C.  31,  derived  from  Act  of  June  30,  1834,  sec.  7, 
4  Stat.  736,  Act  of  June  5,  1850,  sec  4,  9  Stat.  437,  and 
Act  of  February  27,  1851,  sec.  5  9  Stat.  587." 

'MS  Stat.  984,  985,  25  U.S.C.  sec.  466. 
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to  assure  full  utilization  of  the  range,  and  like 
purposes."  Under  the  latter  interpretation,  the 
statute  might  be  construed  to  authorize  the  Secre- 
tary of  the  Interior  not  only  to  recjuire  that  Indian 
allottees  farm  the  land  in  a  prescribed  manner,  oi 
grow  specified  crops,  for  the  purpose  of  preventing 
soil  erosion,  but  even  to  require  that  an  Indian 
unable  to  work  his  land  should  lend  or  lease  it 
to  another  person  able  and  willing  to  work  the 
land,  in  order  to  assure  its  "full  utilization." 

This  broad  interpretation  of  section  6  would 
represent  so  large  an  infringement  of  what  are 
ordinarily  considered  to  be  rights  of  landowners 
that  it  would  take  a  strong  argument  from  the 
legislative  history  of  the  statute  to  establish  the 
propriety  of  such  an  interpretation.  The  fact  is, 
however,  that  the  legislative  history  of  the  statute 
points  entirely  in  the  direction  of  a  much  more 
restricted  interpretation.  This  section  was  ex- 
plained and  justified,  on  the  floor  of  the  House, 
by  the  sponsor  of  the  act,  who  was  also  the  Chair- 
man of  the  Committee  reporting  it,  as  making 
mandatory  the  exercise  of  certain  departmental 
functions  which  were  then  deemed  to  be  optional. 
Congressman  Howard  declared,  in  explaining  this 
section: 

"The  bill  seeks,  through  section  6,  to  assure 
a  proper  and  permanent  management  of  the 
Indian  forest  and  grazing  lands  and  makes 
such  management  mandatory  on  the  Secretary 
of  the  Interior  instead  of  optional,  as  at  pres- 
ent. It  seeks  to  prevent  the  destructive  use  of 
Indian  forests  and  range  lands.  It  directs  the 
Secretary  of  the  Interior  to  place  the  Indian 
forests,  comprising  some  8,000,000  acres  of 
highly  valuable  and  productive  timberland,  on 
a  basis  of  jjermanent  sustained  yield  manage- 
ment, which  means  that  hereafter  the  annual 
cut  of  timber  will  be  restricted  to  the  annual 
growth  capacity  of  the  forest,  with  continuous 
reforestation  as  the  cutting  proceeds.  This  will 
assure  that  the  Indian  forests  will  be  per- 
manently productive  and  will  yield  continuous 
revenue  to  the  tribes. 

"This  same  section  assures  the  adoption  of 
proper  range  management  by  requiring  the 
Secretary  to  make  the  necessary  rules  and  reg- 
ulations to  assure  that  end.  Indian  grazing 
lands  constitute  about  five-sevenths  of  the 
whole  Indian  estate,  and  the  purchase  provi- 
sions of  the  bill,  combined  with  the  regulatory 
powers  conveyed  by  section  6,  will  open  the 
way  for  developing  Indian  livestock  grazing 
in  lieu  of  the  leasing  system,  which  has  made 
of   multitudes   of   Indians   petty   landed    pro- 


prietors  seeking   to   live   on   small   rentals   in- 
stead of  by  their  own  enterprise.  .  .  ." 

Far  from  indicating  that  section  6  was  intended 
to  diminish  the  managerial  powers  of  Indian  land- 
owners and  to  increase  the  supervisory  powers  of 
the  Interior  Department,  Congressman  Howard  ex- 
plained that  the  general  purpose  of  the  legislation 
was  to  do  precisely  the  opposite: 

".  .  .  The  powers  of  this  Bureau  over  the 
property,  the  persons,  the  daily  lives  and  af- 
fairs of  the  Indians  have  in  the  past  been 
almost  unlimited.  It  has  been  an  extraordinary 
example  of  political  absolutism  in  the  midst 
of  a  free  democracy— absolutism  built  up  on 
the  most  rigid  bureaucratic  lines,  irresponsible 
to  the  Indians  and  to  the  public;  shackled  by 
obsolete  laws;  resistant  to  change,  reform,  or 
progress;  which,  over  a  century,  has  handled 
tiie  Indians  without  understanding  or  sym- 
pathy, which  has  used  methods  of  repression 
and  suppression  unparalleled  in  the  modern 
world  outside  of  Czarist  Russia  and  the  Bel- 
gian Congo. 

".  .  .  In  most  of  his  actions  the  Indian  must 
today  take  his  orders  from  a  Federal  Bureau, 
and  against  these  orders  he  has  no  legal  ap- 
peal. He  may  petition,  he  may  complain;  but 
he  has  no  legal  defense  against  this  bureau- 
cratic power. 

"This  thoroughly  unnatural  and  unwhole- 
some position  of  political  and  social  inferiority 
is  largely  responsible  for  the  endless  conflicts 
between  the  Government  and  its  Indian  wards, 
for  the  petty  factionalism  and  conflict  among 
the  Indians  themselves,  for  the  psychology  of 
complaint  and  apathy  which  afflicts  the  In- 
dians. Deprived  of  the  natural  outlet  for  hu- 
man energy  in  creative  work  for  himself  and 
his  race,  the  Indian  has  fallen  back  onto 
Ijlind  rage  against  the  chains  that  bind  him." 

A  similar  interpretation  is  placed  upon  section 
6  and  upon  the  bill  as  a  whole  in  the  testimony 
of  departmental  representatives  in  hearings  on  the 
bill  and  in  the  reports  of  the  committees  thereon. i" 

It  must  be  remembered  that  when  we  seek  to 
determine  "the  intent  of  the  legislature,"  in  in- 
terpreting provisions  of  the  act  of  June  18,   1934, 


'"  See  Hearings  before  Sen.  Comm.  on  Ind.  AfF.,  73d  Cong., 
2d  sess.,  on  S.  27555  and  S.  3645  (1934)  ;  Hearings  before 
House  Comm.  on  Ind.  Aff.,  73d  Cong.,  2d  sess.,  on  H.R.  7902 
(1934)  ;  H.  Rep.  No.  1804,  73d  Cong.,  2d  sess.,  (May  28, 
1934) ;  Sen.  Rep.  No.  1080,  73d  Cong.,  2d  sess.,  (May  10, 
1934)  ;  Conference  Report,  H.  Rep.  No.  2049,  73d  Cong., 
2d  sees.  (June  15,  1934). 
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we  must  look  not  only  to  the  interpretation  of 
the  language  of  the  act  by  Congress  but  also  to 
the  interpretation  put  upon  the  act  by  the  Indians 
when,  on  various  reservations,  they  voted  pur- 
suant to  section  18  of  this  act  to  determine  whether 
the  act  should  or  should  not  apply  to  them.  In 
a  very  real  sense  the  Indians  were,  in  this  respect, 
legislators.  An  analysis  of  the  interpretations  placed 
upon  section  6  of  this  act  when  the  Indians  were 
called  upon  to  vote  on  the  application  of  the  act 
to  their  respective  reservations  shows  that  this 
section  was  consistently  interpreted  by  the  Indian 
Office,  by  the  Interior  Department,  and  by  the 
Indians  as  limiting  rather  than  expanding  the  dis- 
cretion theretofore  vested  in  the  Secretary  of  the 
Interior  under  prior  legislation.  Again  and  again, 
it  was  emphasized  that  this  section  made  majida- 
tory  powers  which  had  theretofore  been  discre- 
tionary, that  it  did  not  vest  new  powers  in  the 
Interior  Department  or  impose,  correlatively,  new 
restraints  upon  the  Indians,  but  simply  sought  to 
prevent  future  action  by  the  Interior  Department 
which  would  serve  to  dissipate  and  destroy  Indian 
natural  resources,— as  so  much  of  the  past  action 
of  the  Interior  Department  was  thought  to  have 
done.  Thus,  in  a  circular  called  "FACTS  ABOUT 
THE  NEW  INDIAN  REORGANIZATION 
ACT"  signed  by  Commissioner  Collier  and  is- 
sued a  few  days  after  the  approval  of  the  act,  the 
effect  of  section  6  was  thus  summarized: 

"Common-sense  management  of  Indian 
forests  and  grazing  lands  is  made  a  legal  obli- 
gation of  the  Secretary  in  Section  6.  Through 
this  section  Congress  orders  the  Secretary  not 
to  allow  any  clean  cutting  or  devastating  log- 
ging methods  in  Indian  timber,  but  to  regulate 
the  extent  and  character  of  the  logging  in 
such  a  way  that  there  will  always  be  a  good 
stand  of  merchantable  timber  left  for  the  chil- 
dren and  grandchildren  of  the  present  owners. 

"The  Secretary  is  also  directed  to  prevent 
overgrazing  of  Indian  range  units,  and  to  that 
end  to  keep  down  the  number  of  cattle  and 
sheep  that  can  be  grazed  on  any  unit  to  the 
carrying  capacity  of  the  land." 

On  the  question  of  whether  the  Indians  would  be 
in  the  same  position  as  white  landowners  with 
respect  to  compliance  with  Government  agricul- 
tural policies,  the  Indians  received  this  assurance 
in  a  circular  entitled  "Questions  and  Answers 
Concerning  the  Indian  Reorganization  (Modified 
Wheeler-Howard)  Act,"  signed  by  the  Commis- 
sioner of  Indian  Affairs: 

"The  Federal  Government  controls  agricul- 
tural production  by  contract  with  individuals. 


It  would  be  up  to  the  Indians  to  decide 
whether  they  would  want  to  enter  into  such 
contracts."    (p.  5) 

Repeated  assurances  were  given  to  the  Indians 
by  representatives  of  this  Department  that  in  vot- 
ing to  accept  the  act  of  June  18,  1934,  they 
would  not  be  surrendering  any  rights  or  powers 
which  they  then  possessed  over  their  allotments. 
Under  the  circumstances,  I  believe  that  it  would 
be  a  breach  of  faith  to  hold  at  this  time  that  on 
those  Indian  reservations  which  are  subject  to  the 
act  of  June  18,  1934,  Indian  allottees  and  Indian 
allotments  are  subject,  under  section  6  of  that 
act,  to  obligations,  restraints,  and  liabilities  not 
applicable  to  other  reservations. 

Finally  ,  it  must  be  recognized  that  the  narrower 
construction  of  section  6  which  was  repeatedly 
advanced  to  the  Indians,  which  imposes  upon  the 
Secretary  of  the  Interior  a  duty  to  carry  out  con- 
servation policies,  in  the  exercise  of  all  his  statu- 
tory functions  respecting  Indian  land,  is  given 
substantial  content  by  a  large  number  of  specific 
statutes  already  noted.  Certainly  it  cannot  be  said 
that  this  interpretation  of  section  6  makes  the 
provision  meaningless  or  ineffective. 

A  further  question  may  be  raised  whether  under 
the  Soil  Conservation  and  Domestic  Allotment 
Act  of  April  27,  1935,"  it  may  be  held  that  Indian 
allotments  are  "lands  owned  or  controlled  by  the 
United  States  or  any  of  its  agencies,"  as  to  which 
Congress  has  conferred  managerial  powers  in  the 
interest  of  conservation  upon  appropriate  adminis- 
trative agencies  of  the  Federal  Government. 

This  question  has  heretofore  received  careful 
consideration  from  this  Department  and  from  the 
Department  of  Agriculture.  On  the  one  hand,  it 
has  been  argued  that  the  relation  of  guardianship 
in  which  this  Department  stands,  towards  the  In- 
dians, under  various  acts  of  Congress,  involves 
the  subjection  of  allotted  lands  to  Federal  "con- 
trol" within  the  meaning  of  the  Soil  Conserva- 
tion and  Domestic  Allotment  Act.  On  the  other 
hand,  it  has  been  argued  that  control  of  an  Indian 
allotment  is  vested  by  statute  and  by  the  terms 
of  his  patent  in  the  allottee  himself,  and  that 
the  Department  of  the  Interior  or  the  Federal  Gov- 
ernment as  a  whole  exercises  jurisdiction  over  the 
land  only  in  the  sense  that  a  State  or  municipal 
government  may  exercise  jurisdiction  over  pri- 
vately owned  land. 

The  determination  has  been  made  by  the  Depart- 
ment of  Agriculture  ^^  and  by  this  Department  ^^ 


"49  Stat.  163,  16  U.S.C.  sec.  590a,  et  seq. 

"See  memorandum  of  Solicitor  Mastin  G.  White,  dated 
February   17,   1937. 

"  See  memorandum  of  Acting  Solicitor  Kirgis,  dated  July 
15,   1937. 
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that  Indian  allotments  are  not  lands  "owned  or 
controlled  by  the  United  States  or  any  of  its 
agencies,"  within  the  meaning  of  the  Soil  Conser- 
vation and  Domestic  Allotment  Act,  and  that 
therefore  appropriate  conservation  measures  are 
to  be  effected  through  agreement  and  compensation 
rather  than  through  unilateral  commands. 

In  my  opinion  this  decision  is  correct.  Upon  the 
basis  of  this  decision  considerable  sums  of  money 
have  been  paid  to  Indian  allottees  pursuant  to 
agreements  which  would  be  illegal  if  it  should 
be  held  that  the  lands  covered  by  these  agreements 
were  owned  and  controlled  not  by  the  allottees  but 
by  the  Department  of  the  Interior.  I  am  accord- 
ingly of  the  opinion  that  neither  section  6  of  the 
act  of  June  18,  1934,  nor  the  provisions  of  the 
Soil  Conservation  and  Domestic  Allotment  Act  of 
April  27,  1935,  dealing  with  lands  "owned  and 
controlled  by  the  United  States  or  any  of  its 
agencies"  can  properly  be  construed  as  granting 
to  the  Secretary  of  the  Interior  new  powers  to 
manage  Indian  allotments  without  the  consent  of 
the  allottee. 

By  way  of  summary,  then,  it  may  be  said  that 
on  all  reservations  the  Secretary  of  the  Interior, 
with  respect  to  all  powers  of  control  vested  in 
him  by  specific  statutes  dealing  with  leases,  per- 
mits, loans,  and  other  aspects  of  the  use  and  dis- 
position of  allotted  lands,  is  authorized  to  exer- 
cise such  powers  in  the  interest  of  conservation. 
On  those  reservations  which  are  subject  to  the 
act  of  June  18,  1934,  the  exercise  of  suc^  powers 
is  not  only  authorized  but  is  directed  by  law.  The 
promulgation  of  rules  and  regulations  is  justified 
to  the  extent  that  such  rules  and  regulations  are 
necessary  or  incidental  in  accomplishing  the  fore- 
going objectives. 

All  of  the  foregoing  discussion  relates,  of  course, 
to  the  problem  of  control  over  allotted  lands,  the 
only  problem  here  presented.  It  should  be  noted 
that  under  statute  and  court  decision  a  larger  de- 
gree of  administrative  control  is  permissible  with 
respect  to  the  use  of  Indian  tribal  lands.  On  this 
question  Solicitor  Margold's  memorandum  for  the 
Commissioner  of  Indian  Affairs,  dated  November 
11,  1935,  makes  the  following  points: 

"Cases  upholding  departmental  authority 
to  prevent  waste  of  tribal  lands  turn  on  the 
proposition  that  the  Indians  have  only  a  right 
of  occupancy  in  tribal  lands,  with  such  rights 
in  the  land  as  are  possessed  by  a  tenant  for 
life  and  subject  to  similar  restraint  against 
waste.  {United  States  v.  Cook,  19  Wall.  591; 
Pine  River  Logging  Co.  v.  United  States,  186  ; 
U.S.  279.) 

"The   estate   of   an   allottee,   however,   is   a 


legal  or  equitable  fee  simple,  and  such  an  es- 
tate is  not  subject,  by  any  principle  of  the 
common  law,  to  the  doctrine  of  waste.  That 
a  trust  patent  vests  in  the  allottee  'a  complete 
equitable  title'  (IVoodioard  v.  deGroffenried, 
238  U.S.  284,  318)   is  well  settled  law. 

"  'The  purpose  of  the  holding  in  trust  by  the 
United  States  is  to  prevent  allottees  from  im- 
providently  alienating  or  incumbering  the 
land,  not  to  cut  down  or  postpone  their  rights 
in  other  respects.'  (State  of  Oklahoma  v.  State 
of  Texas,  258  U.S.  574,  597) . 

"It  is  equally  well  settled  that  a  patent  sub- 
ject only  to  restrictions  upon  alienation  vests 
in  the  allottee  'full  title',  the  United  States 
retaining  'no  interest  whatever'.  (United  States 
v.  Auger,  153  Fed.  671,  672,  app.  Dis.  170  Fed. 
1021;  Schrimpscher  v.  Stockton,  183  U.S.  290, 
299.)*  *  * 

After  quoting  from  and  discussing  the  case  of 
United  States  v.  Paine  Lumber  Co.,  supra.  Solicitor 
Margold  went  on   to  say: 

"The  view  that  the  United  States  has  no 
such  interest  in  allotted  lands  as  would  sup- 
port action  against  waste  is  also  maintained 
in  Tliayer  v.  United  States,  20  Ct.  CI.  137, 
in  which  the  Court  of  Claims  held  that  the  is- 
suance of  a  patent  (subject  to  restrictions  upon 
alienation)  related  back  to  the  time  when  the 
Indian  allottee  entered  into  possession  and, 
therefore,  estopped  the  Government  'from 
setting  up  any  title  or  claim  for  waste  com- 
mitted in  the  meantime'  (i.e.  after  the  grant 
of  possession  and  prior  to  the  final  approval 
of  the  patent) .  Thus  the  doctrine  that  the 
estate  of  an  allottee  is  a  fee  simple  not  subject 
to  restraints  against  waste  is  here  extended  even 
before  the  patent  finally  issued. 

"I  conclude  there  is  no  legal  justification 
for  the  statement  contained  in  the  paragraph 
marked  'Authorization'  that  'Similar  authority 
exists  with  respect  to  allotted  lands'  and  rec- 
ommend that  this  sentence  be  deleted  from  the 
proposed  regulations. 

"In  view  of  the  foregoing  decisions,  the  first 
section  of  the  proposed  regulations  mani- 
festly exceeds  the  authority  of  the  Commis- 
sioner. As  it  stands,  it  purports  to  authorize 
and  direct  the  Commissioner  to  determine 
how  many  head  of  stock  e?ch  Indian  owner 
may  keep  upon  his  own  allotment.  On  its 
face,  this  provision  covers,  in  addition  to 
tribal  lands,  individually  owned  trust  pat- 
ented   lands,    and    even    fee    patented    lands 
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whether  or  not  subject  to  restrictions  upon 
alienation.  I  think  it  probable  that  an  attempt 
to  enforce  such  a  provision  according  to  its 
terms  would  lead  inevitably  to  violence  and 
would  require  the  assistance  of  an  army.  Even 
if  the  legal  power  existed,  it  would  be  ad- 
ministratively impossible  to  regulate  the  pri- 
vate affairs  of  each  Indian  landowner  in  this 
way,— and  it  is  significant  to  note  that  the  In- 
dian Service  has  never  attempted  any  such 
supervision.  Having  reached  the  conclusion 
that  legal  authority  for  this  provision  does 
not  in  fact  exist,  I  can  only  advert  to  the 
serious  consequences  that  would  ensue  should 
some  zealous  employee  of  the  Department, 
pursuant  to  the  proposed  regulations,  enter 
upon  an  Indian's  land  to  reduce  his  herds  and 
be  met  with  violence. 

"No  such  legal  barriers  and  no  such  admin- 
istrative obstacles  exist  with  respect  to  allot- 
ted lands  which  are  under  lease  or  permit. 
The  fact  that  departmental  approval  is  re- 
.  quired  in  the  issuance  of  a  lease  or  permit 
covering  restricted  lands  (except  where  Con- 
gress has  otherwise  directed,  as  in  the  case  of 
the  Crow  Reservation)  offers  a  fulcrum  for  the 
exercise  of  a  supervisory  power.  The  exercise 
of  such  power  to  protect  an  Indian  against  a 
lessee  who  would  injure  the  leased  land  is  very 
different  in  its  moral  and  special  aspects,  as 
well  as  in  its  strictly  legal  aspects,  from  the 
exercise  of  a  similar  power  to  protect  an  In- 
dian's land  against  its  owner.  I  am  sure  that 
the  Indian  Service  will  find  its  available  en- 
ergies fully  engrossed  in  the  attempt  to  pre- 
vent overgrazing  upon  tribal  lands  and  upon 
such  individual  lands  as  are  leased  under 
grazing  permits  approved  by  the  Department, 
without  attempting  the  unauthorized  and  im- 
possible task  of  reducing  the  flocks  and  herds 
that  an  Indian  grazes  on  his  own  land." 

The  position  taken  by  Solicitor  Margold  in  the 
foregoing  memorandum  is  supported  by  a  brief 
filed  by  the  Committee  on  Indian  Civil  Rights  of 
the  American  Civil  Liberties  Union  in  1932,  at- 
tached to  Solicitor  Margold's  opinion  as  an  appen- 
dix and  separately  printed  in  part  22  of  the  "Sur- 
vey of  Conditions  of  the  Indians  in  the  United 
States."  ^^  So  far  as  I  am  able  to  ascertain  all  of 
the  regulations  issued  by  this  Department  in  the 
field  of  Indian  Affairs  under  the  present  admin- 
istration have  been  consistent  with  the  views  ex- 


pressed by  Solicitor  Margold  on  the  nature  of  the 


rights  of  Indian  allottees. 


Felix  S.  Cohen, 

Acting  Solicitor. 


'^  Hearings  before  a  subcommittee  of  Senate  committee  on 
Indian  Affairs,  United  States  Senate,  7lst  Cong.,  2d  sess., 
pp.    12246-7. 


Approved:    August  24,    1942. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Jurisdiction— Embezzlement 
BY  Tribal  Employee 

August  25,  1942. 

Memorandum  for  the  Assistant  Secretary: 

By  your  memorandum  of  August  10  you  re- 
quested me  to  advise  you  whether  the  case  involv- 
ing the  embezzlement  of  certain  funds  received  in 
the  course  of  their  employment  by  Jose  M.  Susso 
and  Benjamin  Padillo,  former  gatekeepers  at  the 
Puye  Cliff  Ruins  located  on  the  Santa  Clara  In- 
dian Reservation,  may  be  considered  closed. 

The  record  discloses  that  both  of  these  men  were 
employed  by  the  tribe  to  collect  admission  fees  to 
the  ruins  and  that  they  failed  to  account  for  the 
fees  collected.  The  record  also  discloses  that  in  the 
usual  course  of  events  the  fees  solicited  for  the 
admission  of  visitors  to  these  ruins  are  delivered 
to  the  special  disbursing  officer  of  the  United 
Pueblos  Agency,  who  pays  all  administrative  ex- 
penses and  covers  the  balance  into  the  United 
States  Treasury  in  a  special  fund  designated  "Pro- 
ceeds of  Puye  Cliff  Ruins,  Santa  Clara  Pueblo."  The 
funds  do  not  appear  to  be  public  funds  which  may 
be  the  subject  of  embezzlement  under  18  U.S.C. 
sec.  100,  nor  were  the  men  Government  employees 
within  the  meaning  of  18  U.S.C.  ch.  5,  dealing 
with  offenses  relating  to  official  duties. 

The  case  was  presented  to  the  grand  jury  as  a 
violation  of  18  U.S.C.  sec.  467,  which  provides  for 
the  punishment  of  those  who  receive  stolen  goods 
for  embezzled  money  or  goods  in  territory  under 
the  jurisdiction  of  the  United  States.  The  grand 
jury  returned  a  "no  bill"  and  both  men  have  sub- 
sequently been  tried,  found  guilty  and  punished 
by  the  tribe  in  accordance  with  its  tribal  laws. 

While  25  U.S.C.  sec.  217  extends  the  general 
laws  of  the  United  States  as  to  the  punishment 
of  crimes  committed  in  any  place  within  the  sole 
and  exclusive  jurisdiction  of  the  United  States  to 
the  Indian  country,  the  crime  of  embezzlement  is 
not  included  in  those  laws.  Further,  25  U.S.C.  sec. 
218  excepts  crimes  committed  by  Indians  in  In- 
dian country  where  such  Indians  have  been  pun- 
ished by  the  local  law  of  the  tribe.  Therefore,  it 
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would  appear  that  even  though  Susso  and  Padillo 
had  not  been  punished  by  the  tribe,  the  Federal 
courts  would  have  no  jurisdiction  over  the  matter. 
Since  they  have  been  punished  by  the  tribe  and 
since  the  money  has  been  or  is  being  repaid  to  the 
tribe,  I  am  of  the  opinion  that  the  case  may  be 
considered  closed. 

Felix  S.  Cohen, 

Acting  Solicitor. 


Lands  Purchased  With  Unrestricted 

Funds  of  Osage  Indians— Trust  Character 

After  Devise 


M-31576 


August  25,  1942. 


Synopsis  of 
Solicitor's  Opinion 

Re:  Are  lands  purchased  with  unrestricted  funds 
of  members  of  the  Osage  Tribe  and  devised 
to  imallotted  Osages  restricted  in  the  hands 
of  the  devisees? 
Held:  Lands  purchased  by  members  of  the  Osage 
Tribe  with  funds  not  under  the  supervi- 
sion of  the  Secretary  of  the  Interior  and  de- 
vised to  unallotted  Osages  are  unrestricted 
in  the  hands  of  such  devisees. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  requested  my  opinion  as  to  whether 
four  tracts  of  land  in  the  State  of  New  Mexico  are 
restricted  against  alienation  in  the  hands  of  the 
present  owners.  For  the  purposes  of  this  opinion, 
this  land  will  be  designated  as  tracts  1,  2,  3,  and  4, 
respectively,  of  which  tracts  1  and  2  are  now  owned 
by  two  unallotted  Osage  Indians  in  undivided 
interests  of  one-half  each  and  tracts  3  and  4  are 
owned  in  undivided  interests  of  one-third  each  by 
the  same  two  Osage  Indians,  the  remaining  one- 
third  undivided  interest  being  owned  by  a  full- 
blood    Peoria   Indian. 

Clara  Archuleta,  Osage  Allottee  No.  736,  was 
the  daughter  of  Nannie  Naranjo,  Osage  Allottee 
No.  735,  a  full-blood  Osage  Indian,  and  Juan 
Naranjo,  a  full-blood  Peoria  Indian.  Clara  died 
on  January  21,  1921,  a  resident  of  Rio  Arriba 
County,  New  Mexico,  without  having  received  a 
certificate  of  competency,  but  leaving  a  will  which 
was  duly  approved  by  the  Secretary  of  the  Inte- 


rior on  December  20,  1922.  Under  this  will  Clara 
devised  and  bequeathed  to  her  two  daughters,  Mary 
Archuleta  (now  Coffman) ,  and  Josephine  Ar- 
chuleta (now  Gilmore) ,  all  of  her  property  in 
equal  shares.  The  will  designated  Nannie  Naranjo, 
mother  of  the  decedent,  as  trustee  "to  have  and 
receive,  for  the  interest  of  my  said  daughters,  what 
shall  fall  to  them  respectively  under  this,  my  will, 
under  all  the  provisions  thereof,  until  my  said 
daughters  shall  separately  reach  the  age  of  21 
years." 

Clara  died  possessed  of  certain  real  property 
in  Osage  County,  Oklahoma,  real  property  in  New 
Mexico,  her  Osage  headright  and  certain  moneys. 
Her  will  was  duly  probated  in  the  Osage  County 
Court,  with  ancillary  proceedings  in  Rio  Arriba 
County,  New  Mexico.  The  record  does  not  show 
how  tract  1,  in  the  town  of  Espanola,  New  Mexico, 
was  acquired  on  alienation  and  it  is  to  be  assumed 
that  it  was  acquired,  but  it  was  owned  by  Clara  at 
the  time  of  her  death  without  restrictions  on  alien- 
ation and  it  is  to  be  assumed  that  it  was  acquired  by 
her  out  of  the  quarterly  payments  she  received  by 
reason  of  her  membership  in  the  Osage  Tribe. 
Under  the  terms  of  her  will  this  property  passed 
to  her  two  daughters,  both  of  whom  have  now 
reached  the  age  of  21  years. 

LInder  the  final  decree  of  the  Osage  County 
Court,  dated  November  17,  1925,  the  executors  of 
Clara's  will  were  directed  to  pay  over  for  the 
benefit  of  the  then  minor  daughters,  $33,090.19. 
As  trustee  for  the  minor  daughters,  Nannie  re- 
ceived this  money  and  appears  to  have  purchased 
tract  2  out  of  that  sum. 

At  the  time  of  her  death,  Nannie  Naranjo  held  a 
certificate  of  competency.  She  was  then  a  resident  of 
New  Mexico;  and  owned  tracts  3  and  4  which, 
under  her  will  approved  by  the  Secretary  of  the 
Interior  on  Jvdy  13,  1933,  passed  in  one-third  un- 
divided interests  each  to  her  granddaughters,  Mary 
and  Josephine,  and  to  her  husband,  Juan. 

There  appears  to  be  some  question  as  to  whether 
Clara's  husband,  the  father  of  Mary  and  Josephine, 
had  Indian  blood,  but  Clara  being  a  full-blood 
Indian,  these  girls  have  at  least  one-half  Indian 
blood  and  are  at  least  one-fourth  Osage  Indian 
blood. 

I  am  of  the  opinion  that  the  interests  of  Mary 
and  Josephine  in  all  four  tracts  are  unrestricted. 

With  respect  to  tract  2,  the  record  before  me  in- 
dicates that  the  funds  with  which  this  tract  was 
purchased  were  released  to  the  trustee  for  dis- 
position free  from  departmental  supervision  and 
title  to  the  tract  was  taken  on  an  unrestricted  deed. 
If  this  be  the  case,  there  is  nothing  contained  in 
the  Osage  legislation  which  purports  to  impose  re- 
strictions on   lands  purchased  in  such  a  manner 
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and   therefore   the   lands   are   now   unrestricted  in 
the  hands  of   the  present  owners. 

Section  3  of  the  act  of  February  27,  1925  (43 
Stat.  1008) ,  provides  that  lands  devised  to  mem- 
bers of  the  Osage  Tribe  of  one-half  or  more  In- 
dian blood  or  who  do  not  have  certificates  of  com- 
petency, under  wills  approved  by  the  Secretary  of 
the  Interior,  shall  be  inalienable  unless  such  lands 
are  conveyed  with  the  approval  of  the  Secretary 
of  the  Interior.  This  section  is  made  applicable 
to  unallotted  Osage  Indians  by  section  5  of  the 
act  of  March  2,  1929  (45  Stat.  1478).  If  tracts  1, 
3  and  4  acquired  in  the  above  manner  with  the 
unrestricted  funds  of  Clara  and  Nannie  come 
within  the  scope  of  this  section,  they  are  restricted 
in  the  hands  of  Mary  and  Josephine;  otherwise 
not.  Section  3  of  the  1925  act  as  amended,  taken 
by  itself,  would  seem  to  indicate  that  all  lands 
received  by  devise  under  wills  approved  by  the 
Secretary  or  inherited  by  unallotted  Osages  of  one- 
half  or  more  Indian  blood  are  inalienable  except 
with  the  approval  of  the  Secretary  of  the  Interior. 
However,  since  both  the  1925  act  and  the  1929  act 
are  amendatory  of  the  basic  Osage  Allotment  Act, 
these  provisions  must  be  construed  in  pari  materia 
to  ascertain  the  intent  of  Congress. 

The  restrictions  against  alienation  imposed  on 
lands  of  members  of  the  Osage  Tribe  of  Indians 
and  their  heirs  are  found  in  the  act  of  June  28, 
1906  (34  Stat.  539) ,  and  acts  amendatory  thereof. 
A  brief  discussion  of  the  provisions  of  these  acts 
and  the  decisions  of  the  courts  applicable  thereto 
is  essential  to  a  determination  of  the  question  of 
whether  the  interests  held  by  the  Osage  Indians 
in  these  lands  in  New  Mexico  are  restricted  or 
unrestricted. 

In  the  Osage  Allotment  Act  of  1906,  supra,  Con- 
gress provided  for  the  allotment  of  the  Osage 
lands,  such  lands  to  remain  restricted  for  a  period 
of  twenty-five  years  in  the  hands  of  allottees  or 
their  heirs.  Kenny  v.  Miles,  250  U.S.  58.  Upon 
application,  by  an  adult  allottee,  a  certificate  of 
competency  could  be  granted,  removing  restrictions 
from  all  allotted  land  except  the  homestead  of 
160  acres.  Under  the  amendatory  act  of  April  18, 
1912  (37  Stat.  86) ,  restrictions  were  removed  on 
allotted  lands  inherited  from  Osage  Indians  in  the 
hands  of  heirs  who  were  not  members  of  the  Osage 
Tribe  or  had  certificates  of  competency.  Unallotted 
Osage  Indians,  i.e.,  those  born  after  July  I,  1907, 
were  not  regarded  as  members  of  the  tribe,  and 
restrictions  were  therefore  removed  on  all  allotted 
lands  received  by  them  by  inheritance  from  Osage 
allottees.  United  States  v.  LaMotte,  67  F.  (2d)  788. 
Under  the  1912  act  Osage  Indians  were  authorized 
to  dispose  of  their  restricted  estates  by  will,  with 
the  approval  of  the  Secretary  of  the  Interior.  This 


act  was  construed  by  the  Supreme  Court  to  remove 
restrictions  on  land  devised  by  Osage  Indians  un- 
der wills  approved  by  the  Secretary  of  the  Inte- 
rior, regardless  of  the  status  of  the  devisee.  La- 
Motte v.  United  States,  254  U.S.  570. 

The  LaMotte  case  was  decided  by  the  Supreme 
Court  in  1921  and  it  was  then  apparent  that  addi- 
tional legislation  would  be  necessary  to  continue 
restrictions  on  lands  theretofore  restricted  in  the 
hands  of  Osage  devisees.  Thereafter  the  act  of 
February  27,  1925  (43  Stat.  1008),  was  passed, 
which  contains  the  following  provision: 

"SEC.  3.  Lands  devised  to  members  of  the 
Osage  Tribe  of  one-half  or  more  Indian  blood 
or  who  do  not  have  certificates  of  competency, 
under  wills  approved  by  the  Secretary  of  the 
Interior,  and  lands  inherited  by  such  Indians, 
shall  be  inalienable  unless  such  lands  be  con- 
veyed with  the  approval  of  the  Secretary  of  the 
Interior.  Property  of  Osage  Indians  not  having 
certificates  of  competency  purchased  as  here- 
inbefore set  forth  shall  not  be  subject  to  the 
lien  of  any  debt,  claim,  or  judgment  except 
taxes,  or  be  subject  to  alienation,  without  the 
approval  of  the  Secretary  of  the  Interior." 

The  report  of  the  Committee  on  Indian  AfEairs 
of  the  House  of  Representatives  (Report  No.  260, 
68th  Cong.,  1st  sess.)  explains  this  provision  as 
follows: 

"This  section  provides  that  lands  devised  by 
will,  approved  by  the  Secretary  of  the  Inte- 
rior, and  lands  belonging  to  incompetent  al- 
lottees, shall  not  be  alienated  without  the  con- 
sent of  the  Secretary  of  the  Interior,  thus  pre- 
venting an  incompetent  Indian  from  disposing 
of  the  land  so  received  without  adequate  con- 
sideration. This  section  also  provides  that 
property  purchased  for  him,  either  real  or  per- 
sonal, shall  be  inalienable,  the  purpose  of 
which  is  to  protect  the  property  which  is 
purchased  under  supervision;  as  there  is  little 
object  or  advantage  in  restricting  and  super- 
vising the  money  paid  out  on  behalf  of  any 
allottee,  if  that  property  in  which  the  fund  is 
invested   is  not  also   protected." 

The  basic  Osage  legislation  was  further  amended 
by  the  act  of  March  2,  1929,  supra,  to  provide  pro- 
tection for  Osage  children  born  after  July  1,  1907, 
who  were  excluded  from  enrollment  and  allotment 
under  the  Allotment  Act  of  1906.  As  time  passed, 
enrolled  members  had  died  and  their  lands  fre- 
quently passed  to  those  unallotted  children  whose 
names   did   not   appear  on    the   final   membership 
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roll.  The  question  of  whether  these  unallotted  In- 
dians were  bound  by  the  restrictions  applicable  to 
allotted  Indians  had  been  subject  of  controversy 
over  a  period  of  years  and  it  was  in  order  to  re- 
move any  doubt  as  to  the  status  of  these  unallotted 
Indians  by  extending  to  them  the  restrictions  im- 
posed by  law  for  the  protection  of  members  of  the 
tribe  that  Congress  included  in  the  1929  act  the 
following  provision: 

"SEC.  5.  The  restrictions  concerning  lands 
and  funds  of  allotted  Osage  Indians,  as  pro- 
vided in  this  act  and  all  prior  acts  now  in 
force,  shall  apply  to  unallotted  Osage  Indians 
born  since  July  1,  1907,  or  after  the  passage 
of  this  Act,  and  to  their  heirs  of  Osage  Indian 
blood,  except  that  the  provisions  of  Section 
6  of  the  Act  of  Congress  approved  February 
27,  1925,  with  reference  to  the  validity  of  con- 
tracts for  debt,  shall  not  apply  to  any  allotted 
or  unallotted  Osage  Indian  of  less  than  one- 
half  degree  Indian  blood:  Provided,  That  the 
Osage  lands  and  funds  and  other  property 
which  has  heretofore  or  which  may  hereafter 
be  held  in  trust  or  under  supervision  of  the 
United  States  for  such  Osage  Indians  of  less 
than  one-half  degree  Indian  blood  not  having 
a  certificate  of  competency  shall  not  be  subject 
to  forced  sale  to  satisfy  any  debt  or  obliga- 
tion contracted  or  incurred  prior  to  the  issu- 
ance of  a  certificate  of  competency:  Provided 
further,  That  the  Secretary  of  the  Interior  is 
hereby  authorized  in  his  discretion  to  grant  a 
certificate  of  competency  to  any  unallotted 
Osage  Indian  when  in  the  judgment  of  the 
said  Secretary  such  member  is  fully  competent 
and  capable  of  transactiong  his  or  her  own 
affairs." 

After  enactment  of  the  latter  provision,  the 
United  States  Circuit  Court  of  Appeals,  in  United 
States  v.  LaMolte;  67  F.  (2d)  788,  held  that  prior  to 
1929  unallotted  minors  inherited  allotted  lands 
free  from  restrictions  and  that  conveyances  of  such 
lands  made  prior  to  1929  without  the  approval  of 
the  Secretary  of  the  Interior  were  valid. 

The  latest  act  dealing  with  the  tribal  and  in- 
dividual affairs  of  the  Osages  is  the  act  of  June  24, 
1938  (52  Stat.  1034) .  That  act  amends  theoriginal 
allotment  act  by  reserving  the  oil,  gas  and  other 
minerals  to  the  tribe  until  April  1983,  and  con- 
tinues subject  to  trust  and  supervision,  the  lands, 
moneys  and  other  properties  of  the  Osages,  their 
heirs  and  assigns,  until  January  1,  1984. 

Cases  arising  in  both  the  Federal  and  State  courts 
have  called  for  construction  and  interpretation 
of  the  language  of  the  acts  of  February  27,  1925, 


and  March  2,  1929.  Brief  mention  will  be  made  of 
these  cases.  In  United  States  v.  Howard,  8  Fed. 
SupjD.  617,  in  the  United  States  District  Court  for 
the  Northern  District  of  Oklahoma,  the  land  in- 
volved was  the  allotment  of  a  deceased  full-blood 
Osage.  Partition  among  the  heirs,  also  full-blood 
Osage  allottees,  without  certificates  of  competency, 
had  been  made  in  accordance  with  the  provisions 
of  section  6  of  the  1912  act.  Thes  heriff's  deed  had 
been  approved  by  the  Secretary  of  the  Interior  as 
required  by  that  act,  and  the  question  was  whether 
the  grantees  under  that  partition  could  convey  the 
real  estate  without  the  approval  of  the  Secretary 
of  the  Interior.  In  attempting  to  ascertain  the  in- 
tention of  Congress  in  section  3  of  the  1925  act 
the  court  considered  the  report  of  the  Congres- 
sional Committee  on  Indian  Affairs  quoted  above. 
The  court  found  that  the  report  "clearly  evi- 
dences an  intention  by  Congress  to  reimpose  re- 
strictions upon  all  lands  belonging  to  incompetent 
allottees,  without  respect  to  the  manner  in  which 
such  lands  were  acquired."  (Emphasis  supplied.) 
The  court  said: 

"A  reading  of  the  act  discloses  that  its  pur- 
pose is  to  protect  incompetent  Osage  allottees, 
and  this  protection  comes  about  from  a  re- 
quirement of  an  approval  of  the  Secretary  of 
the  Interior  of  conveyances.  There  can  be  no 
question  but  that  Congress  is  authorized  to 
reimpose  restrictions  upon  lands  which  have 
become  freed  of  such  restrictions.  .  .  .  The  pur- 
pose of  the  act  plainly  appears  from  the  lan- 
guage employed  in  it;  it  undertook  to  reim- 
pose restrictions  vipon  all  property  whether 
inherited  by  or  purchased  for  incompetent 
members  of  the  tribe.  .  .  . 

"I  am  of  the  opinion  that  the  1925  act  of 
Congress  reimposed  restrictions  upon  all  lands 
of  incompetent  Osage  allottees,  and  that  while 
the  lands  were  freed  in  the  partition  proceed- 
ing, such  restrictions  were  reimposed  by  sec- 
tion 3  of  the  Act  of  Congress  of  February  27, 
1925.   .   .   ."    (Emphasis  supplied.) 

In  United  Stales  v.  Johnson,  29  Fed.  Supp.  300, 
also  decided  by  the  United  States  District  Court 
for  the  Northern  District  of  Oklahoma,  the  deed 
under  discussion,  by  which  an  unallotted  Osage 
attempted  to  convey,  was  the  same  deed  which  was 
discussed  in  an  opinion  by  former  Solicitor  Mar- 
gold  (M.  27963)  approved  by  you  on  January  26, 
1937.  There  the  land  involved  was  inherited  in 
the  year  1925  by  Agnes  Holloway,  a  full-blood  un- 
allotted heir  without  a  certificate  of  competency, 
from   her   father,    also   a   full-blood   Osage   Indian 
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without  a  certificate  of  competency,  who  had  in- 
herited the  land  restricted  from  the  original  full- 
blood  allottees.  On  the  death  of  Agnes  in  1932 
her  share  was  inherited  in  part  by  her  husband,  an 
unallotted  Osage  Indian  of  less  than  half  Indian 
blood.  He  had  not  received  a  certificate  of  com- 
petency. The  court  reached  the  same  conclusion 
as  that  set  forth  in  the  above-mentioned  Solicitor's 
Opinion  that  as  Agnes  had  inherited  her  interest 
prior  to  the  enactment  of  the  1929  act,  her  interest 
was  unrestricted  under  the  provisions  of  the  act 
of  1912,  supra,  but  that  the  1929  act  reimposed  re- 
strictions in  her  hands  and  that  her  husband  who 
had  not  received  a  certificate  of  competency  inheri- 
ted his  share  restricted  in  accordance  with  the  terms 
of  the  1929  act. 

Cox  v.  Smith,  43  P.  (2d)  439,  decided  by  the 
Supreme  Court  of  Oklahoma,  involved  lands  which 
had  been  purchased  in  1921  from  his  own  funds 
by  Henry  Red  Eagle,  a  full-blood  Osage  allottee 
who  did  not  have  a  certificate  of  competency. 
Henry  died  in  1929  and  under  a  will  approved  by 
the  Secretary  of  the  Interior  these  lancls  were  de- 
vised to  his  unallotted  granddaughter.  It  was  con- 
tended in  the  brief  for  the  Indian  devisee  that 
section  7  of  the  act  of  Congress  approved  April  18, 
1912,  supra,  imposed  restrictions  upon  the  land 
purchased  by  Henry  as  soon  as  title  vested  in  him, 
under  the  first  portion  of  the  section  which  reads: 

"That  the  lands  allotted  to  members  of  the 
Osage  tribe  shall  not  in  any  manner  whatso- 
ever be  incumbered,  taken,  or  sold  to  secure 
or  satisfy  any  debt  or  obligation  contracted 
or  incurred  prior  to  the  issuance  of  a  certifi- 
cate of  competency  or  removal  of  restrictions 
on  alienation;  nor  shall  the  lands  or  funds  of 
Osage  tribal  members  be  subject  to  any  claim 
against  the  same  arising  prior  to  grant  of  a 
certificate  of  competency." 

In  answer  to  this  contention  the  court  referred 
to  the  decision  of  the  Supreme  Court  of  the  United 
States  in  LaMotte  v.  United  States,  supra,  in  which 
the  latter  Comt  held  that  approval  of  leases  on 
lands  purchased  by  Osage  Indians  not  having  cer- 
tificates of  competency  was  not  required,  and 
quoted  from  the  opinion  of  the  Supreme  Court, 
in  part  as  follows: 

".  .  .  There  is  no  provision  in  the  Act  of  1906 
or  that  of  1912  which  reimposes  restrictions 
after  they  have  been  removed,  or  which  sub- 
jects to  restrictions  all  lands,  however  acquired, 
which  a  member  without  a  certificate  of  com- 
petency may  own." 


Discussing  the  provisions  of  section  3  of  the  1925 
act,  the  State  court  further  said: 

".  .  .  this  legislation  may  have  been  prompted 
by  the  fact  that  in  the  LaMotte  case,  supra, 
the  Supreme  Court  had  held  that  a  will  was  a 
method  of  conveyance  and  the  approval  of  a 
will  by  the  Secretary  removed  restrictions,  and 
the  act  passed  to  provide  a  rule  different  to 
the  conclusion  in  that  case.  However,  the 
thought  of  Congress  was  to  continue  restric- 
tions in  the  donee  and  not  to  impose  restric- 
tions where  none  existed.  It  continued  the 
restrictions  on  the  land  after  it  passed  to  the 
Indian  to  whom  it  was  willed.  The  language 
of  this  section  is  not  as  far-reaching  in  im- 
posing restrictions  on  Henry  Red  Eagle  as  that 
of  the  act  of  1912,  which  the  Supreme  Court 
held  did  not  impose  such  restrictions.  There- 
fore, this  portion  of  this  act  was  not  broad 
enough  to  reach  the  lands  while  the  title  was 
in  Henry  Red  Eagle." 

The  court  also  said: 

"The  land  in  controversy,  being  unrestricted, 
did  not  require  the  approval  of  the  Secretary 
to  convey  it  by  will.  There  was  no  law  au- 
thorizing the  approval  of  the  conveyance  of 
such  land  by  will,  and  his  approval  of  the  will, 
so  far  as  the  land  involved  here  was  concerned, 
had  no  effect;  and,  therefore,  this  section  does 
not  apply  to  the  conveyance  of  lands  upon 
which  there  are  no  restrictions.  There  were  no 
restrictions  upon  the  land  in  controversy  of 
Henry    Red    Eagle." 

There  is  apparently  no  conflict  between  the  Fed- 
eral and  State  court  decisions  outlined  above.  The 
Federal  Court  cases  deal  with  lands  which  were 
restricted  in  the  ancestor  or  testator,  while  the  State 
court  case  involved  land  unrestricted  in  the  Indian 
from  whom  the  property  was  taken  by  will.  The 
Federal  Court  decisions,  therefore,  would  furnish 
no  basis  for  questioning  the  soundness  of  the  State 
court  decision. 

It  is  concluded,  therefore,  in  accordance  with  the 
holding  in  Cox  v.  Smith,  supra,  that  tract  1,  which 
was  owned  by  Clara  Archuleta  in  an  unrestricted 
status  at  the  time  of  her  death,  passed  under  her 
will  to  her  two  daughters  without  restrictions. 
Tract  2  having  been  purchased  by  the  trustee  of 
the  estate  of  Clara  Archuleta  with  unrestricted 
funds  was  at  no  time  restricted  prior  to  the  passage 
of  the  act  of  March  2,  1929,  and  there  are  no  pro- 
visions in  the  said  act  or  in  any  other  act  im- 
posing restrictions  on  lands  of  this  nature.  Tracts 
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3  and  4  belonged  to  Nannie  Naranjo  who  had  a 
certificate  of  competency.  These  tracts  were  unre- 
stricted in  the  liands  of  Nannie  Naranjo  and  there 
are  no  grounds  for  Itolding  tliat  tliey  became  re- 
stricted in  the  hands  of  lier  heirs  or  devisees. 

Felix  S.  Cohen, 

Acting  Solicitor. 

Approved:  August  25,   1942. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Authority  of  the  State  of  North 
Carolina  to  Tax  the  Income  of 
Cherokee  Indians  Derived  From 
Employment  with  the  Federal  Government 

August  25,  1942. 

Hon.  Harry  McMullan, 

Attorney  General  of  North  Carolina, 

Raleigh,  North  Carolina. 

My  Dear  Mr.  McMullan: 

Your  letter  of  June  16  raises  the  question 
whether  the  Indians  of  the  Cherokee  Indian  Res- 
ervation in  Swain  County,  North  Carolina,  have  a 
status  to  be  distinguished  from  that  of  other  Amer- 
ican Indians,  at  least  in  respect  to  the  imposition 
of  a  State  income  tax  on  income  derived  by  mem- 
bers of  that  tribe  from  their  employment  with  the 
Federal  Government. 

After  a  careful  study  of  the  case  of  United  States 
v.  Wright,  53  F.  (2d)  300,  which  you  cite  in  your 
letter,  and  of  the  history  of  the  Cherokee  Indian 
Reservation  in  North  Carolina  in  general,  it  is  my 
conclusion  that  there  is  no  such  difference  in  status 
as  would  permit  a  different  conclusion  to  be 
reached  in  the  case  of  these  Indians  from  that  at 
which  I  arrived  generally  in  my  memorandum 
opinion  of  July  30,  1941.  In  that  opinion  I  held 
that  the  income  derived  by  Indians  employed  by 
the  Federal  Government  may  not  be  taxed  by  the 
several  States.  I  pointed  out  that  section  4  of  the 
Public  Salary  Tax  Act  of  April  12,  1939  (53  Stat. 
574) ,  permitted  the  taxation  of  the  salary  of  such 
Federal  employees  "by  any  duly  constituted  taxing 
authority  having  jurisdiction  to  tax  such  compen- 
sation." It  has  been  the  policy  of  Congress  for  more 
than  a  century  "to  foster  the  employment  of  In- 
dians in  the  Indian  Service  as  a  means  of  advancing 
the  material  and  intellectual  well-being  of  the  In- 
dian and  his  tribe.  The  income  from  such  employ- 
ment is  more  analogous  to  the  income  from  prop- 
erty  furnished   by   the   Government   or   under   its 


protection  than  to  income  of  Federal  employees 
generally,  in  that  its  taxation  by  the  State  is  tax- 
ation of  a  means  used  by  the  Government  to  effect 
a  Federal  purpose."  In  the  absence  of  express  Con- 
gressional discretion,  therefore,  the  State  has  no 
jurisdiction  to  tax  such  income  and  is,  therefore, 
not  a  "duly  constituted  taxing  authority"  of  the 
income  in  question  in  the  meaning  of  section  4  of 
the  Public  Salary  Tax  Act. 

It  is  true  that  during  a  certain  period  in  their 
history,  namely,  between  the  treaty  of  New  Echota 
in  1835  (7  Stat.  478)  and  the  act  of  July  27,  1868 
(15  Stat.  223) ,  the  Indians  who  now  constitute  the 
Eastern  Band  of  Cherokees  of  North  Carolina  oc- 
cupied an  exceptional  position  in  that  they  had 
left  their  regular  tribal  organization  and  become 
subject  to  the  laws  of  the  State  of  North  Carolina 
and  had  lost  all  title  to  the  lands  which  they  con- 
tinued to  occupy.  By  the  act  of  July  27,  1868,  how- 
ever. Congress  regidarized  their  position  and  in- 
structed the  Secretary  of  the  Interior  to  "cause  the 
Commissioner  of  Indian  Affairs  to  take  the  same 
supervisory  charge  of  the  Eastern  or  North  Caro- 
lina Cherokees  as  of  other  tribes  of  Indians."  From 
that  time  on  the  Indians  were  again  treated  as 
wards  of  the  Federal  Government  receiving  all  the 
benefits  and  supervision  generally  accorded  to  other 
Indians  in  the  United  States.  It  is  true  that  there- 
after, in  1889,  the  Indians  obtained  a  corporate 
charter  from  the  North  Carolina  Legislature 
(North  Carolina  Private  Laws  1889,  ch.  211)  which 
regulated  their  tribal  functions.  The  United  States, 
however,  did  not  cease  during  this  entire  period  to 
exercise   its   guardianship   over   these   Indians. 

The  act  of  June  4,  1924  (43  Stat.  376) ,  author- 
ized the  tribe  to  convey  all  its  land  which  it  had 
obtained  since  the  treaty  of  New  Echota  to  the 
United  States.  These  lands  were  then  declared  tax 
free.  This  provision  of  the  act  of  1924  was  upheld 
by  the  ruling  in  United  States  v.  Wright,  supra. 
When  the  Indian  Reorganization  Act  of  June  18, 
1934  (48  Stat.  984),  was  passed  it  was  held  to  ex- 
tend to  the  Cherokees  who  thereupon  voted  in 
favor  of  the  act. 

This  brief  history  would  seem  to  show  that  since 
the  act  of  1868,  and  certainly  since  the  act  of  1924, 
the  Cherokees  have  in  every  respect  been  treated 
by  the  Federal  Government  as  any  other  tribe  of 
Indians  and  have  enjoyed  the  same  benefits  and  pro- 
tection as  Federal  wards.  There  is  thus  no  doubt 
in  my  mind  but  that  whenever  Indians  residing 
on  the  Cherokee  Indian  Reservation  in  North 
Carolina  are  employed  by  the  Federal  Government 
such  employment  is  part  of  the  Federal  program 
for  the  advancement  of  the  Indians.  It  should, 
therefore,  be  protected  as  a  Federal  instrumentality 
just    as    the   employment    of   other    Indians.   The 


1164 


Department  of  the  Interior 


August  25,  1942 


State  of  North  Carolina  cannot,  in  my  opinion, 
be  held  to  be  a  "duly  constituted  taxing  authority 
having  jurisdiction  to  tax  such  compensation"  any 
more  than  any  other  State  has  jurisdiction  to  tax 
the  salary  of  any  other  Indian  employed  by  the 
Federal  Government  on  an  Indian  reservation  in 
pursuance  of  the  same  Federal  policy  for  the  ad- 
vancement of  the  Indians. 

I  trust  that  the  above  will  help  to  clarify  the 
position  of  the  North  Carolina  Cherokee  Indians 
employed  by  the  Federal  Government. 

Felix  S.  Cohen, 

Acting  Solicitor. 


Land  Erroneously  Excluded  From 

Reservation  and  Fishing  Rights 

Abrogated  by  Treaty— Discussions  of 

Claims  Court  Decision 

October  5,  1942. 

Mr.  J.  W.  Elliott, 

Superintendent,  Warm  Springs  Indian  Agency, 

Warm  Springs,  Oregon. 

My  Dear  Mr.  Elliott: 

This  will  acknowledge  the  receipt  of  your  letters 
of  July  29  and  August  17  addressed  to  former 
Solicitor  Margold  regarding  the  boundary  suit  of 
the  Warm  Springs  Indians  against  the  United 
States  in  the  Court  of  Claims  (No.  M-112,  decided 
November  3,   1941). 

You  request  in  your  letter  of  July  29  that  study 
be  given  by  this  office  to  the  effect  of  the  decision 
and  to  the  question  of  how  the  Indians  can  best 
protect  their  interest  in  the  recovery.  You  also 
suggest  that  the  Indians  would  prefer  to  recover 
the  actual  land  which  the  Court  of  Claims  held 
to  have  been  erroneously  excluded  from  the  res- 
ervation rather  than  the  money  value  thereof. 

In  my  opinion,  the  decision  of  the  court  ex- 
pressly precludes  the  recovery  of  the  land.  The 
only  method  by  which  the  Indians  might  acquire 
this  land  in  the  future  would  seem  to  me  to  be  by 
means  of  legislation  providing  for  the  turning  over 
to  the  tribe  of  that  part  thereof  still  in  Federal 
ownership  and  authorizing  the  acquisition  of  lands 
in  private  ownership  through  an  appropriation  by 
Congress  of  Federal  funds  in  satisfaction  of  the 
final  judgment  of  the  Court  of  Claims  or  through 
the  use  by  the  tribe  of  whatever  funds  Congress 
may  appropriate  to  satisfy  the  judgment  for  the 
acquisition  of  such  privately  owned  land.  How- 
ever, while  such  legislation  is  being  considered,  I 
think   that   it  would   be   advisable   for   the   tribe, 


through  its  attorneys,  to  proceed  with  a  determina- 
tion of  the  amount  due  to  the  tribe  in  accordance 
with  the  decision  of  the  Court  of  Claims. 

As  for  the  restoration  of  the  fishing  rights  which 
were  abrogated  by  the  treaty  of  1865,  which  is  dis- 
cussed in  your  letter  of  August  17,  this  too,  can  be 
accomplished,  if  at  all,  only  by  means  of  some 
form  of  congressional  legislation.  I  think  that  the 
first  step  to  be  taken  should  be  an  investigation  by 
the  Indian  Office  of  the  circumstances  surrounding 
the  abrogation  of  the  treaty.  In  view  of  the  adverse 
decision  of  the  Court  of  Claims,  it  will  no  doubt 
prove  difficult  to  secure  the  enactment  of  such 
legislation,  and  a  very  careful  consideration  of  the 
whole  problem  will  be  necessary.  I  believe  that  the 
next  step  should  be  for  the  Indian  Office  to  make 
recommendations  and  submit  a  draft  of  whatever 
legislation  it  would  see  fit  to  recommend.  This 
office  would  then  be  in  a  position  to  advise  con- 
cerning any  legal  problems  which  may  be  involved 
in   such   legislation. 

I  am  forwarding  the  copies  of  your  letters  to  me, 
together  with  a  copy  of  Mr.  Goodwin's  letter  to 
Mr.  Krier,  to  the  Commissioner  of  Indian  Affairs, 
with  a  request  that  the  letter  be  given  consideration 
along  the  lines  suggested  herein. 

Warner  W.  Gardner, 

Solicitor. 


Illegitimate  Indian  Child- 
Interest  IN  Estates  of  Kindred 
OF  Father  or  Mother 


58  I.D.    149 


M-31237 


October  14,  1942. 


Synopsis  of 
Solicitor's  Opinion 

Re:  I.  May  an  illegitimate  Indian  child  repre- 
sent his  deceased  mother  in  order  to 
share  in  the  allotments  of  his  mother's 
kindred,  notwithstanding  the  applicable 
provisions  of  the  State  law  of  descent, 
by  reason  of  section  5  of  the  act  of  Feb- 
ruary 28,  1891  (26  Stat.  794,  795,  25 
U.S.C.  sec.  371). 
2.  May  legitimate  Indian  children  represent 
their  deceased  father,  who  was  an  illegi- 
timate, in  estates  of  their  father's  col- 
lateral kindred,  nothwithstanding  the  ap- 
plicable provisions  of  the  State  law  of 
descent  by  reason  of  section  5  of  the  act 
of  February  28,  1891  (26  Stat.  794,  795, 
25  U.S.C.  sec.  371). 
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3.  May  an  illegitimate  Indian  child  repre- 
sent his  deceased  father  in  estates  of  his 
father's  kindred  by  reason  of  section  5 
of  the  act  of  February  28,  1891  (26  Stat. 
794,  795,  25  U.S.C.  sec.  371). 
Held:  1.  The  act  of  February  28,  1891  (26  Stat. 
794,  795,  25  U.S.C.  sec.  371),  did  not 
confer  on  illegitimate  Indian  children 
such  a  status  of  legitimacy  as  would  per- 
mit them  to  share  in  estates  of  their 
mothers'  kindred  by  representing  their 
deceased  mothers. 

2.  Legitimate  Indian  children  may  repre- 
sent their  deceased  father  who  was  ille- 
gitimate, only  if  such  father  could  have 
shared  in  the  estates  of  his  kindred. 

3.  An  illegitimate  Indian  child  may  repre- 
sent his  deceased  father  in  estates  of  his 
father's  kindred  by  reason  of  section  5 

of  the  act  of  February  28,  1891  (26  Stat. 
794,  795,  25  U.S.C.  sec.  371). 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  requested  my  opinion  as  to  whether, 
by  reason  of  section  5  of  the  act  of  February  28, 
1891  (26  Stat.  794,  795,  25  U.S.C.  sec.  371),  cer- 
tain persons  may  share  in  the  estate  of  Milo 
Jacobs,  deceased  Colville  Allottee  No.  S.  1923.  The 
estate  consists  of  a  trust  allotment  in  the  State  of 
Washington. 

Milo  Jacobs  died  in  1928,  without  issue.  He  was 
survived  by  a  wife,  a  full  brother,  and  15  nephews 
and  nieces.  It  is  the  right  of  the  nephews  and 
nieces  to  inherit  which  is  here  in  question. 

Milo  Jacobs'  mother  was  a  Colville  Indian  who 
was  married  to  a  white  man.  From  this  marriage 
three  children  were  born:  Milo,  the  instant  dece- 
dent; George,  who  was  living  at  the  date  of  Milo's 
death  but  who  died  in  1930,  and  Emma,  who  died 
in  1915,  prior  to  the  death  of  Milo,  and  who  is 
survived  by  an  illegitimate  son,  Isaac  Thatcher, 
whose  father  is  unknown.  Milo  Jacobs'  mother 
also  had  an  illegitimate  son,  by  a  white  man.  This 
son,  Barney  Rickard,  died  in  1924,  before  Milo's 
death,  and  left  14  legitimate  issue. 

Two  questions  are  therefore  presented  for  con- 
sideration: 

1.  Is  Issac  Thatcher,  the  illegitimate  nephew, 
entitled  to  inherit  by  representing  his  predeceased 
mother,  a  legitimate  sister  of  the  decedent,  Milo 
Jacobs? 

2.  Are  the  14  legitimate  children  of  Barney 
Rickard,  the  predeceased  illegitimate  half  brother 


of  the  decedent,   Milo  Jacobs,  entitled  to  inherit 
by  representing  their  father? 

Milo  Jacobs'  heirs  must  be  determined  by  you  ^ 
in  accordance  with  the  laws  of  descent  of  the  State 
of  Washington,  except  as  otherwise  provided  by 
section  5  of  the  General  Allotment  Act  of  February 
8,  1887  (24  Stat.  388,  389,  25  U.S.C.  sec.  348),  as 
amended.  The  Washington  law,  so  far  as  material, 
provides: 

"Every  illegitimate  child  shall  be  considered 
as  an  heir  to  the  person  who  shall  in  writing, 
signed  in  the  presence  of  a  competent  wit- 
ness, have  acknowledged  himself  to  be  the 
father  of  such  child,  and  shall  in  all  cases  be 
considered  as  heir  of  his  mother,  and  shall 
inherit  his  or  her  estate,  in  whole  or  in  part, 
as  the  case  may  be,  in  the  same  manner  as  if 
he  had  been  born  in  lawful  wedlock;  but  he 
shall  not  be  allowed  to  claim,  as  representing 
his  father  or  mother,  any  part  of  the  estate 
of  his  or  her  kindred,  either  lineal  or  collateral, 
unless  before  his  death  his  parents  shall  have 
intermarried,  and  his  father,  after  such  mar- 
riage, shall  have  acknowledged  him  as  afore- 
said, and  adopted  him  into  his  family,  in 
which  case  such  child  and  the  legitimate  chil- 
dren shall  be  considered  as  brothers  and  sis- 
ters, and  on  the  death  of  either  of  them 
intestate,  and  without  issue,  the  others  shall 
inherit  his  estate,  and  he  theirs,  as  heretofore 
provided  in  like  manner  as  if  all  the  children 
had  been  legitimate,  saving  to  the  father  and 
mother,  respectively,  their  rights  in  the  estate 
of  all  the  said  children,  as  provided  heretofore 
in  like  manner  as  if  all  had  been  legitimate."  ^ 
(Emphasis  supplied.) 

There  is  nothing  in  the  present  record  to  indi- 
cate that  Isaac  Thatcher's  parents  ever  intermarried 
or  that  the  putative  father  ever  acknowledged  in 
writing  that  he  was  the  father  of  Isaac.  Since  under 
such  circumstances  illegitimates  are  clearly  barred 
by  the  above  provision  from  representing  their 
mothers  in  estates  of  their  mothers'  collateral  kin- 
dred, Isaac  Thatcher  may  not  inherit  any  part  of 
Milo  Jacobs'  estate  unless  Congress  has  provided 
that  illegitimates  may  inherit  trust  property  by 
representing  their  mothers  notwithstanding  the 
provisions  of  the  applicable  State  law  on  the  sub- 
ject. 


'  Act  of  Congress  of  June  25,  1910  (36  Stat.  855,  25  U.S.C. 
sec.  .'572)  .  Lane  v.  Mickadiet,  241  U.S.  201  (1916)  ;  Hallowell 
V.  Commons,  239  U.S.  506  (1916)  ;  Dix07i  v.  Cox,  268  Fed. 
285    (CCA.  8th   1920)  ,  app.  dis.  258  U.S.  634  (1921) . 

^  Remington's  Revised  Statutes  of  Washington,  vol.  3,  sec. 
1345. 
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Section  5  o[  the  General  Allotment  Act,  supra, 
provides  that  the  Secretary  of  the  Interior 

".  .  .  shall  cause  patents  to  issue  therefor  in 
the  name  of  the  allottees,  which  patents  shall 
be  of  the  legal  effect,  and  declare  that  the 
United  States  does  and  will  hold  the  land 
thus  allotted,  ...  in  trust  for  the  sole  use  and 
benefit  of  the  Indian  to  whom  such  allotment 
shall  have  been  made,  or,  in  case  of  his  de- 
cease, of  his  heirs  according  to  the  laws  of 
the  State  or  Territory  where  such  land  is 
located,  .  .  .  Provided,  That  the  law  of  descent 
and  partition  in  force  in  the  State  or  Terri- 
tory where  such  lands  are  situate  shall  apply 
thereto  after  patents  therefor  have  been  ex- 
ecuted and  delivered,  except  as  herein  other- 
wise provided  .  .  ." 

The  act  of  February  28,  1891,  supra,  amends  the 
above  section  by  adding  the  requirement: 

"That  for  the  purpose  of  determining  the 
descent  of  land  to  the  heirs  of  any  deceased 
Indian  under  the  provisions  of  the  fifth  sec- 
tion of  said  act,  whenever  any  male  and  female 
Indian  shall  have  co-habited  together  as  hus- 
band and  wife  according  to  the  custom  and 
manner  of  Indian  life  and  the  issue  of  such 
co-habitation  shall  be,  for  the  purpose  afore- 
said, taken  and  deemed  to  be  the  legitimate 
issue  of  the  Indians  so  living  together,  and 
every  Indian  child,  otherwise  illegitimate,  shall 
for  such  purpose  be  taken  and  deemed  to  be 
the  legitimate  issue  of  the  father  of  such 
child:    .   .   ." 

The  record  before  me  does  not  show  that  Isaac 
Thatcher  claims  that  his  right  to  inherit  in  this 
estate  of  his  mother's  collateral  kindred  arises 
by  reason  of  his  parents  having  cohabited  together 
as  husband  and  wife  according  to  the  custom  of 
Indian  life.  Therefore,  if  his  claim  is  to  be  upheld 
it  must  be  sustained  by  reason  of  the  words,  'every 
Indian  child,  otherwise  illegitimate,  shall  for  such 
purpose  (of  determining  the  descent  of  land)  be 
taken  and  deemed  to  be  the  legitimate  issue  of  the 
father  of  such  child." 

In  my  opinion  these  words  cannot  confer  upon 
Isaac  Thatcher  a  status  of  legitimacy  which  would 
permit  him  to  represent  his  mother  in  this  estate. 
These  words  make  illegitimates  the  legitimate  issue 
of  their  fathers  for  certain  purposes  connected 
with  the  descent  of  restricted  Indian  estates  but 
there  is  nothing  in  the  section  to  indicate  that  any 
modification  of  the  State  laws  with  respect  to  the 
rights  of  illegitimates  to  inherit  from  or  through 
their  mothers  was  intended  by  Congress. 


It  is  well-established  that  statutes  must  be  con- 
strued  in  the  light  of  the  purpose  which  Congress 
was  attempting  to  accomplish  and  of  the  evil  which 
it  was  attempting  to  correct.  Waskey  v.  Hammer, 
223  U.S.  85  (1912)  ;  Thompson  v.  Thompson,  218 
U.S.  611  (1910).  When  this  particular  amendment 
to  the  General  Allotment  Act  was  enacted  a  com- 
plete plan  for  the  determination  of  the  heirs  of 
allottees  had  not  been  formulated  by  Congress.  It 
was  not  until  some  23  years  after  the  passage  of  the 
General  Allotment  Act  and  19  years  after  the  pas- 
sage of  this  amendment  that  the  Secretary  of  the 
Interior  was,  by  the  act  of  June  25,  1910  (36  Stat. 
855,  25  U.S.C.  sec.  372) ,  given  the  exclusive  au- 
thority to  determine  the  heirs  of  deceased  allottees. 

The  act  of  1887,  supra,  did  not  confer  upon  the 
States  any  authority  to  determine  the  status  of 
persons  claiming  as  heirs.  Neither  did  it  confer 
upon  any  tribunal,  State  or  Federal,  the  authority 
to  determine  such  heirs.  Many  courts,  however, 
assumed  the  functions  of  determining  heirs  of 
deceased  Indian  allottees  and  this  Department, 
when  it  found  such  detemiinations  to  be  correct, 
often  approved  deeds  passing  title  to  property  to 
heirs  determined  by  the  State  courts.  The  State 
courts,  in  deciding  the  issue  of  who  should  be  the 
heirs  of  another,  no  doubt  applied  their  State 
standards    of   marriage    and    legitimation. 

Under  the  common  law  an  illegitimate  child 
had  no  right  to  inherit  either  from  his  father  or 
his  mother  and,  of  course,  he  could  not  represent 
either  of  them  in  order  to  take  from  their  relatives. 
Any  rights  which  illegitimates  had  in  1891  had 
been  conferred  upon  them  by  the  action  of  the 
various  legislatures.  A  great  many  of  the  States  at 
that  time  had  conferred  upon  such  children  the 
right  to  inherit  from  their  mothers  and  permitted 
them  to  inherit  from  their  fathers  if  the  fathers 
had  conformed  with  the  State  statutes  regarding 
legitimation.  These  statutes  usually  provided  that 
an  illegitimate  child  might  inherit  from  his  father 
if  the  parents  had  subsequently  intermarried  or  if 
the  father  had  acknowledged  the  child  in  the  man- 
ner required  by  the  particular  statutes.  Except  in 
the  case  of  subsequent  intermarriage  or  acknowl- 
edgment by  the  fathers  most  of  the  western  States 
did  not  at  that  time  permit  illegitimate  children 
to  represent  either  of  their  parents  in  estates  of 
their   kindred,    lineal  or  collateral. ^ 

Thus  the  rights  of  Indian  children  to  share  in 

^Colorado,  Mills  Annotated  Statutes  1891;  Dakota  Terri- 
tory, Compiled  Laws,  1887,  sec.  3403;  Idaho,  Revised  Stat- 
utes 1887;  Michigan,  Howell's  Annotated  Statutes,  1882,  sec. 
5773;  Minnesota,  General  Statutes  of  Minnesota,  vol.  1, 
1878,  vol.  2.  Supplement  to  1888,  ch.  XLVI  sec.  2;  Mon- 
tana, Compiled  Statutes,  1887,  sec.  536;  Nevada,  Compiled 
Laws  1891,  sec.  1125;  OklahomaTerritory,  Session  Laws, 
1890.  sec.  5;  Washington,  Hill's  Annotated  Statutes  and 
Codes,  1891,  sec.  1484;  Wisconsin  Annotated  Statutes  1889. 
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allotments  could  be  defeated  by  the  failure  of  the 
Indians  to  meet  the  marriage  requirements  of  the 
State  or  by  the  failure  of  the  natural  fathers  to 
meet  the  technical  requirements  of  the  State  stat- 
utes regarding  legitimation.  It  was  evidently  for 
the  purpose  of  correcting  this  situation  that  the 
above  provision— section  5  of  the  act  of  1891,  supra 
—was  incorporated  in  an  act  which  had  for  its  pri- 
mary purpose  a  change  in  the  existing  allotment 
law  governing  the  amount  of  land  which  each 
individual    Indian    should    receive. 

By  this  section.  Congress  removed  all  dotd^t  as 
to  the  inheritable  capacity  of  children  born  of  In- 
dian custom  marriages.  Carefid  analysis  of  the 
second  provision  of  the  section,  dealing  with  the 
inheritable  capacity  of  children  not  legitimated  by 
the  first  provision,  leads  me  to  believe  that  Con- 
gress intended  to  relieve  such  children  from  the 
applicability  of  the  State  law  so  far  as  inheritance 
from  and  through  their  fathers  was  concerned  but 
it  intended  to  leave  their  status  so  far  as  inheritance 
from  and  through  their  mothers  was  concerned 
unchanged. 

Clearly  some  distinction  must  have  been  con- 
templated between  the  first  and  second  provisions 
of  the  section.  Had  Congress  intended  to  legitima- 
tize such  children  for  all  purposes  connected  with 
the  descent  of  land,  it  is  reasonable  to  assume  that 
it  would  have  done  so  in  one  provision.  It  would 
not  have  conferred  a  status  of  legitimacy  on  cer- 
tain of  these  children  in  one  provision  and  on  all 
others  in  the  next.  It  is  evident  that  Congress  was 
not  only  legislating  for  a  different  class  in  the 
second  part  of  the  section  but  that  a  different  pro- 
vision for  that  class  was  contemplated.  Any  other 
construction  of  the  second  provision  of  the  section 
would  make  the  first  provision  thereof  meaningless. 

This  construction  of  the  provision  now  under 
consideration  is  borne  out  by  the  legislative  his- 
tory of  the  section.  Section  5  of  the  1891  act  was 
introduced  in  the  Senate  in  the  exact  language  as 
the  section  now  appears  in  the  statute.  As  reported 
by  the  Senate  Committee  on  Indian  Affairs,  no 
change  was  made  in  the  second  provision  although 
the  words  "whenever  any  male  and  female  Indian 
shall  have  cohabited  together"  were  stricken  and 
the  words  "whenever  any  man  and  woman  either 
of  whom  is  in  whole  or  in  part  of  Indian  Blood 
shall  have  cohabited  together"  were  inserted.  The 
bill  passed  the  Senate  as  amended  by  the  Commit- 
tee.^ When  the  bill  was  reported  by  the  House 
Committee  on  Indian  Affairs,  that  Committee  sub- 
stituted the  words  of  a  pending  House  bill  on  the 
same  subject.  As  reported  by  the  House  Committee, 
the  bill  provided  that  every  illegitimate  Indian 
child  should  be  taken  and  deemed  to  be  the  legiti- 


'21   Cong.   Rcc.,  p.    10705    (1890). 


mate  issue  of  the  parents  of  such  child.''  The  bill 
jjassed  the  House  as  reported  by  the  Committee.** 
The  Senate  refused  to  concur  in  the  House  amend- 
ment,^ and  the  bill  went  to  conference.  The  con- 
ferees recommended  that  both  Houses  accept  the 
section  as  originally  introduced  in  the  Senate  and 
both  Houses  accepted  this  recommendation.** 

It  is  significant  to  note  that  language  which 
would  have  eliminated  all  doubt  as  to  the  capacity 
of  illegitimate  children  to  inherit  from  and  through 
both  of  their  parents  was  before  the  Congress  and 
it  deliberately  chose  language  making  the  child  the 
lawfid  issue  of  the  father  only.  It  must  be  assumed 
that  Congress  intended  to  leave  the  question  of 
inheritance  by  such  children  from  and  through 
their  mothers  for  determination  in  accordance  with 
the  provisions  of  the  various  State  laws. 

Shortly  after  the  Department  was  given  ex- 
clusive jurisdiction  to  determine  the  heirs  of  de- 
ceased Indians,  a  former  Solicitor  considered  sec- 
tion 5  in  an  opinion  dated  September  15,  1914. 
After  reviewing  the  general  situation  existing  at 
the  time  of  the  passage  of  the  act  of  1891,  the 
Solicitor  said:  "Evidently  the  purpose  of  the  act 
of  1891  was  to  provide  a  general  rule  more  nearly 
fitted  to  the  mode  of  life  of  the  Indians  to  govern 
in  this  matter."  In  considering  the  clause  "and 
every  Indian  child,  otherwise  illegitimate,  shall 
for  such  purpose  be  taken  and  deemed  to  be  the 
legitimate  issue  of  the  father  of  such  child,"  the 
Solicitor  said: 

".  .  .  This  is  broad  enough  to  include  the 
children  of  Indians  who  have  not  co-habited 
together  as  husband  and  wife  and  there  is 
nothing  to  indicate  that  the  plain  purport  of 
the  words  was  not  intended.  I  am  of  opinion, 
therefore,  that  it  must  be  construed  to  include 
Indian  children  who  would  be  illegitimate 
even  imder  Indian  laws  and  customs  .  .  .  The 
provisions  in  question,  therefore,  makes  these 
children  legitimate  for  all  purposes  connected 
with  the  descent  of  land.  In  my  opinion  the 
father  may  inherit  from  such  child,  the  legiti- 
mate issue  of  either  parent  may  likewise  in- 
herit from  such  child,  and  the  child  may  in- 
herit   by   representing   either   of   its   parents." 

In  a  memorandum  dated  February  2,  1915,  the 
Solicitor  reconsidered  his  former  opinion  and  ad- 
hered to  the  views  expressed  therein.  For  a  period 
of  four  years  this  interpretation  of  the  provision 
was  followed  by  the  Department  and  illegitimates 
were    permitted    to    inherit    by    representing    both 

5  H.R.  Rept.   1809,  51st  Cong.,   1st  scss.    (1890). 

"21  Cong.  Rcc,  p.  10705    (1890). 

Ud.,  p.  10710. 

«22  Cong.  Rec.  3118,  3152  (1891). 
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their  mothers  and  fathers.  See  cases  of  John  Hillis 
(51697-12)    and  Raphael  Pajanirn    (125732-15). 

In  1919,  the  provision  was  reexamined  in  the 
case  of  May  Caramony  (D.  43035) .  May  Caramony 
was  an  illegitimate  child  and  the  question  pre- 
sented was  whether  her  father  should  be  permitted 
to  inherit  from  her.  In  refusing  to  permit  the 
father  to  share  in  her  estate,  the  Department  said: 

".  .  .  Under  the  existing  construction  placed 
on  section  5,  no  distinction  is  made  between 
children  coming  under  either  the  first  or  the 
additional  clause.  In  other  words  no  distinc- 
tion is  recognized  so  far  as  resultant  benefits 
are  concerned  between  the  children  of  a  valid 
Indian  custom  marriage  and  children  born  of 
illicit  relations.  The  effect  is  to  recognize  as 
legitimate  for  'all  purposes'  the  offspring  even 
of  adulterous  relations." 

The  Department  questioned  whether  such  con- 
sequences could  have  been  intended  by  Congress 
in  the  enactment  of  the  second  provision  of  the 
section  and  pointed  out  that  prior  to  the  Solicitor's 
opinions  above  referred  to  a  directly  opposite  view 
of  the  provision  had  been  taken  by  the  Depart- 
ment. After  pointing  out  that  so  broad  a  con- 
struction as  that  given  to  the  section  by  the  former 
Solicitor's  opinions  permitted  an  adulterous  father 
to  inherit  from  his  unacknowledged  child,  that  it 
made  unnecessary  the  first  part  of  the  statutory 
provision  legitimatizing  children  born  of  Indian 
custom  marriages,  and  that  Congress  could  not 
have  intended  to  depart  so  widely  from  general 
State   law  in   this  regard,   the  decision  concludes: 

"In  view  of  the  foregoing  considerations  the 
construction  placed  upon  the  second  clause  of 
section  5  of  the  act  of  February  28,  1891,  in 
Solicitor's  opinions  of  September  15,  1914  and 
February  2,  1915,  will  no  longer  be  followed. 
Hereafter  the  class  of  children  contemplated 
by  said  clause  will  be  regarded  as  legitimate 
only  for  the  purpose  of  inheriting  from  the 
father  ..." 

In  my  opinion  this  decision  is  a  correct  inter- 
pretation of  the  law.  The  act  did  not  confer  a 
status  of  legitimacy  on  these  children  for  all  pur- 
poses. It  did  no  more  than  to  make  them  the  legiti- 
mate issue  of  their  fathers  for  the  purpose  of  de- 
termining the  descent  of  trust  lands.  The  Caramony 
decision,  which  specifically  overruled  the  former 
Solicitor's  opinions  on  the  provision  has  been  fol- 
lowed by  the  Department  for  almost  a  quarter  of 
a  century  and  the  Department  has  refused  to  per- 


mit illegitimate  children  to  inherit  by  representing 
their  mothers  unless  such  inheritance  is  permitted 
under  the  law  of  the  State  where  the  trust  property 
IS  situated. 9  This  long-continued  administrative 
construction  of  the  statute  should  not  be  disturbed 
even  were  the  question  more  doubtful  than  it  ap- 
pears to  me. 

Therefore  since  Isaac  Thatcher,  an  illegitimate, 
may  not  inherit  by  representing  his  mother  under 
the  laws  of  the  State  of  Washington  and  since  his 
rights  in  this  respect  were  not  changed  by  the  act 
of  1891,  supra,  my  answer  to  the  first  question  is 
that  he  may  not  share  in  the  estate  of  Milo  Jacobs. 

The  second  question  is  whether  the  14  legitimate 
children  of  Barney  Rickard,  the  predeceased  il- 
legitimate half-brother  of  Milo  Jacobs,  may  share 
in  Milo  Jacobs'  estate  by  representing  their  father. 
The  laws  of  Washington  provide  with  respect  to 
inheritance  by  representation: 

"Inheritance  or  succession  by  right  of  repre- 
sentation takes  place  when  the  descendants  of 
any  deceased  heir  take  the  same  share  or  right 
in  the  estate  of  another  that  their  parent  would 
have   taken   if  living." " 

Before  these  14  children  may  represent  their 
father  in  this  estate  it  must  be  shown  that  the 
father  himself,  Barney  Rickard,  could  have  in- 
herited in  this  estate  had  he  outlived  the  instant 
decedent.  Barney  Rickard  was  an  illegitimate  child 
whose  relationship  to  the  decedent  was  through 
his  mother.  As  I  have  pointed  out  in  my  answer 
to  the  first  question,  Barney  Rickard  could  not 
under  the  State  law  inherit  from  his  mother's  kin- 
dred, collateral  or  lineal.  Neither  are  his  rights  of 
inheritance  from  his  mother's  kindred  enlarged  by 
the  act  of  1891.  Therefore,  since  Barney  Rickard 
himself  could  not  have  inherited  from  Milo  Jacobs, 
it  must  be  held  that  his  14  legitimate  issue  may  not 
represent  him  in  this  estate. 

In  its  submission  of  the  above  questions  for  an 
opinion  the  Office  of  Indian  Affairs  asks  also  that 
one  other  phase  of  the  question  of  the  rights  of 
illegitimates  to  inherit  restricted  estates  be  clari- 
fied. It  states  that  the  Caramony  decision  has  been 
considered  authority  for  holding  that  an  illegiti- 
mate child  not  inherit  by  representing  either  of  its 
parents.  I  believe  that  no  departmental  decision 
accepts  this  view.   The   Caramony  decision   is  not 

»Mike  Weeks  (1904-36);  Albina  Smith  Lanigreen  (72557- 
38)  ;  Eunice  Lose  (10582-37)  ;  Frank  Moore  (6445-37) ;  Jo- 
seph-Too-too  (41446-34)  ;  Esther  McKenzie  Poor  (7302-29)  • 
Zelo  Big  Tail  (13627-38)  ;  Margaret  Baker  Necklace  (34408-^ 
35)  ;   Lydia  O.  St.  PieiTe    (4655-29) . 

"Remingtons    Revised    Statutes    of    Washington     Vol     3 
sec.    1355. 
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authority  for  holding  that  an  illegitimate  child 
may  not  inherit  by  representing  his  father.  On  the 
contrary,  in  that  very  case,  an  illegitimate  was  per- 
mitted to  inherit  by  representing  his  father,  who 
was  barred  from  participating  in  the  estate. 

By  the  1891  amendment  to  section  5  of  the  Gen- 
eral Allotment  Act,  Congress  declared  illegitimate 
children  to  be  the  legitimate  issue  of  their  fathers. 
From  this  declaration  it  would  seem  that  all  of  the 
rights  of  inheritance  that  go  with  being  the  legiti- 
mate issue  of  such  fathers  were  thereby  conferred 
upon  the  children.  Congress  did  not  limit  this 
right  of  inheritance  by  declaring  that  they  should 
be  permitted  to  inherit  only  from  the  fathers. 
Statutes  legitimatizing  children  should  be  liberally 
construed.  In  re  Shipp's  Estate,  144  Pac.  143  (Calif. 
1914) .  It  must,  therefore,  be  assumed  that  Congress 
realized  that  by  declaring  such  children  to  be  the 
legitimate  issue  of  their  fathers  it  was  doing  more 
than  declaring  that  they  might  be  permitted  to 
inherit  from  their  natural  fathers.  The  legislation 
must  also  be  read  with  the  settled  rule  that  when  a 
person  has  been  made  the  lawful  issue  of  another 
he  obtains  an  inheritable  status  and  he  may  re- 
ceive and  transmit  property  from  that  other's  col- 
lateral and  lineal  kindred  in  the  same  manner  as 
those  born  in  lawful  wedlock.  In  re  Sheffer's  Will, 
249  N.Y.  Supp.  102  (1931);  Blytlie  v.  Ayres,  31 
Pac.  915  (Calif.  1892)  ;  McKamie  v.  Basherville 
et  al,  7  S.W.  194  (Tenn.  1888)  ;  Pratt  v.  Pratt,  5 
Mo.  App.   539    (1878). 

There  is  only  one  sentence  in  the  Caramony 
decision  which  might  be  construed  as  precluding 
inheritance  by  representation  of  the  father.  I 
refer  to  the  sentence:  "Hereafter  the  class  of  chil- 
dren contemplated  by  said  clause  will  be  regarded 
as  legitimate  only  for  the  purpose  of  inheriting 
from  the  father."  A  study  of  the  decision  leads  me 
to  believe  that  these  words  were  used  to  distinguish 
between  the  rights  of  the  child  and  the  rights  of 
the  father  so  far  as  inheritance  was  concerned  and 
that  the  words  were  not  intended  to  limit  the 
rights  of  a  child  to  inheritance  directly  from  the 
father. 

I  have  found  only  one  departmental  determina- 
tion made  since  the  Caramony  decision— the  case 
of  Anderson  White  (13570-35)  —in  which  the  ques- 
tion of  the  right  of  an  illegitimate  to  represent  his 
father  was  involved.  In  that  case  the  child  was 
barred  from  participation  in  the  estate  by  reason 
of  a  provision  of  a  State  law.  No  reference  was 
made  to  the  effect  of  the  1891  act  on  such  a  situa- 
tion.  In   my  opinion   that  decision  is  wrong. 

I  conclude,  therefore,  that  illegitimate  children 
should  be  permitted  to  inherit  by  representing 
their  fathers  because  they  were  made  the  legitimate 


issue  of  their  fathers  by  section  5  of  the  1891  act, 
supra. 

Warner  W.  Gardner, 

Solicitor. 

Approved:    October    14,    1942. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Hopi  Snake  Dance- 
Question  OF  Copyright 

October  14,  1942. 

Metnoranduin  for  tlie  Commissioner 
of  Indian  Affairs: 

On  August  25,  1941,  you  submitted  to  this  office 
a  letter  from  Mr.  Leo  Weaver,  secretary  of  the 
Flagstaff  Chamber  of  Commerce,  dated  August  19, 
1941,  incjuiring  into  the  possibility  of  protecting 
the  sacred  "Snake  Dance"  of  the  Hopi  Indians  of 
Arizona  against  commercial  exploitation  by  the 
so-called  "Smokis,"  a  group  of  white  men  per- 
forming this  dance  at  Prescott,  Arizona,  and  charg- 
ing admission  to  their  performances. 

In  ascertaining  the  most  appropriate  course  for 
the  protection  of  the  Hopis  you  suggest  the  possi- 
bility of  invoking  the  copyright  law  (35  Stat.  1077, 
17  U.S.C.  sec.  8),  which  provides,  "the  author  or 
proprietor  of  any  work  made  subject  of  copyright 
by  this  title  .  .  .  shall  have  copyright  for  such  work 
under  the  conditions  and  for  the  terms  specified 
in  this  title."    (Emphasis  supplied.) 

Among  the  several  classes  of  work  subject  to 
copyright  are  "dramatic  or  dramatico-musical  com- 
positions" (ibid.,  sec.  5)  .  The  Snake  Dance,  if  at 
all  copyrightable,  must  therefore  qualify  as  a 
"dramatic  or  dramatico-musical  composition."  In 
discussing  the  character  of  such  compositions,  the 
court  in  fuller  v.  Bemis,  50  Fed.  926,  929,  said: 

"It  is  essential  to  such  a  composition  that  it 
should  tell  some  story.  The  plot  may  be  simple. 
It  may  be  but  the  narrative  or  representation 
of  a  single  transaction;  but  it  must  repeat  or 
mimic  some  action,  speech,  emotion,  passion, 
or  character,  real  or  imaginery.  And  when  it 
does,  it  is  the  ideas  thus  expressed  which  be- 
come subject  of  copyright.  .  .  .  The  merely 
mechanical  movements  by  which  effects  are 
produced  on  the  stage  are  not  subjects  of 
copyright  .   .   ." 

The  Snake  Dance  is  full  of  action,  emotion  and 
passion,   but   it  does  not   tell   a   story.  The  dance 
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arises  out  of  a  legend  that  ".  .  .  the  children  of  the 
union  of  the  Snake  Hero  and  the  Snake  Maid  were 
transformed  into  snakes,  hence  snakes  are  regarded 
by  the  Hopi  as  their  elder  brothers  .  .  ."  Hodge, 
Handbook  of  American  Indians,  part  2,  p.  605.  A 
legend  is  no  more  copyrightable  then  is  the  story 
of  Noah's  Ark.  But  even  if  it  were  copyrightable  as 
a  literary  or  musical  composition,  the  dance  itself, 
the  mechanical  movement  of  the  dance,  according 
to  an  informal  opinion  given  me  by  Dr.  Smith  of 
the  Copyright  Office,  cannot  by  its  very  nature  be 
subject  to  registration. 

Then,  too,  fundamental  in  copyright,  common 
law  or  statutory,  is  the  protection  against  infringe- 
ment of  a  proprietary  interest  or  authorship  in  a 
work  of  art,  music,  or  literature.  "The  Snake  dance 
is  celebrated  principally  as  a  prayer  for  rain."  Id. 
It  is  a  form  of  religious  manifestation.  It  is  not  a 
personal  creation  in  which  authorship  or  pro- 
prietorship can  be  claimed.  Remnants  of  the  dance 
are  found  outside  the  Hopi  area  at  ".  .  .  Zuni, 
Laguna,  and  among  other  Rio  Grande  villages." 
Ibid.,  p.  605.  I  am  of  the  opinion,  therefore,  that 
as  the  dance  is  in  the  nature  of  a  spiritual  expres- 
sion, a  ritual  and  ceremony  which  has  evolved 
through  custom,  tradition,  and  indoctrination  in 
religious  beliefs,  it  is  not  subject  to  registration 
through  copyright. 

A  suit  in  restraint  of  trade  is  suggested  as  an- 
other possibility  of  protecting  the  Hopis,  but  in  my 
opinion  their  interest  in  the  dance  is  too  intangi- 
ble and  is  not  of  such  a  character  as  will  support 
proceedings  based  on  unfair  competition.  Then, 
too,  I  question  the  propriety  of  placing  so  deeply 
a  religious  ceremony  on  such  a  mercenary  com- 
petitive basis. 

I  have  also  considered  the  possibility  of  proceed- 
ing criminally  against  the  "Smokis."  Thus,  if  it  can 
be  determined  that  the  "Smokis"  are  using  the  mails 
for  purposes  of  advertising,  the  statute  (18  U.S.C. 
sec.  388)  forbidding  the  use  of  the  mails  for 
fraudulent  purposes  may  be  invoked.  If  they  are 
not  using  the  mails,  it  may  be  possible  to  proceed 
in  the  Arizona  State  court  under  the  State's  false- 
personification  statute  (Ariz.  Code  Ann.  (1939) 
sees.  43-2101,  2102),  or  under  the  palming-off,  the 
taking  of  money  with  intent  to  defraud,  or  the  false 
and  misleading  advertising  statutes  {ibid.,  sees. 
43-104,  43-2620) . 

Should  you  deem  it  desirable  to  proceed  along 
these  lines,  please  furnish  this  office  with  such  in- 
formation as  may  be  available  so  that  we  can  de- 
cide upon  the  most  appropriate  course.  Specimen 
copies  of  the  actual  advertisements  would  be  de- 
sirable as  would  be  a  detailed  explanation  of  the 


other  methods  employed  by  the  "Smokis"  to  induce 
the  public  to  attend  their  performances. 

Warner  W.  Gardner, 

Solicitor. 


Regulations   Governing   Rights-of 

Way  Over  Public  Lands  and 

Reservations  for  Electrical 

Plants  and   Transmission   Lines 


October  16,  1942. 


Memorandum  for 

Assistant  Secretary  Chapman: 


The  General  Land  Office  has  submitted  the  an- 
nexed draft  of  a  revision  of  the  regulations  gov- 
erning rights-of-way  over  public  lands  and  reserva- 
tions for  electrical  plants  and  transmission  lines. 

The  Geological  Survey  has  failed  to  concur  in 
recommending  approval  of  the  proposed  revision 
because,  according  to  Dr.  Mendenhall's  annexed 
memorandum,  it  "would  eliminate  the  Geological 
Survey  as  a  factor  in  the  consideration  and  grant- 
ing of  rights-of-way  for  power  purposes,  leaving 
this  work  entirely  in  the  hands  of  nontechnical 
employees  of  the  General  Land  Office."  This  view 
appears  to  be  based  on  changes  in  section  245.27 
of  the  regulations  which  may  be  briefly  described 
as  follows:  Under  the  existing  regulations  the  Geo- 
logical Survey  considers  applications  for  rights-of- 
way,  determines  whether  they  are  complete  "with 
reference  to  the  requirements  of  the  Geological 
Survey,"  makes  recommendations  with  regard  to 
their  allowance  and  drafts  permits  and  agreements. 
Under  the  proposed  regulations  the  Geological 
Survey  will  examine  such  applications  and  report 
as  to  their  "relationship  to  plans  for  comprehen- 
sive development  of  the  natural  resources  involved, 
as  to  the  compatibility  of  proposed  construction 
and  use  of  lands  with  existing  or  other  proposed 
works  or  with  other  land-tise  projects,  as  to  the 
propriety  and  feasibility  from  an  engineering 
standpoint  of  construction  proposed,  and  as  to 
other  matters  of  an  engineering  or  technical  na- 
ture." The  proposed  regulations,  accordingly,  will 
accomplish  a  vesting  in  the  General  Land  Office 
excltisively  of  the  function  of  making  recommenda- 
tions with  regard  to  the  allowance  of  applications, 
and  a  transfer  from  the  Geological  Survey  to  the 
General  Land  Office  of  the  function  of  drafting 
permits. 

In  approving  the  proposed  revision  from  a  legal 
standpoint  I  have  done  so  without  reference  to 
the  jurisdictional  question  raised  by  the  Geological 
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Survey,  the  determination  of  which  is  a  purely 
administrative  matter. 

I  should  also  point  out  that  these  regulations 
have  hitherto  been  interpreted  as  providing  for  the 
granting  of  rights-of-way  over  allotted  Indian  lands 
under  the  acts  of  February  15,  1901  (31  Stat.  790, 
43  U.S.C.  sec.  959),  and  March  4,  1911  (36  Stat. 
1253,  43  U.S.C.  sec.  961).  The  Circuit  Court  of 
Appeals,  18th  Circuit,  has  recently  ruled  that  the 
acts  of  February  15,  1901,  and  March  4,  1911, 
supra,  are  without  application  to  lands  allotted 
in  severalty  to  individual  Indians.  United  States  v. 
Oklahoma  Gas  &  Electric  Co.,  127  F.  (2d)  349 
(1942) .  Since  this  decision  was  rendered  we  have 
refrained  from  issuing  rights-of-way  over  allotted 
lands,  accepting  the  narrow  interpretation  of  the 
scope  of  departmental  authority  placed  upon  these 
statutes  by  the  Circuit  Court.  Certiorari  in  this 
case  has  just  been  granted  by  the  United  States 
Supreme  Court.  If  the  Supreme  Court  on  review 
upholds  the  position  of  the  10th  Circuit  Court  of 
Appeals,  the  Department  will  have  to  continue 
its  narrow  interpretation  of  the  statutes  as  inap- 
plicable to  allotted  Indian  lands.  If,  on  the  other 
hand,  the  Supreme  Court  reverses  the  Circuit 
Court  of  Appeals,  the  regulations  may  be  broadly 
interpreted,  as  they  have  been  in  the  past,  to  in- 
clude  allotted   lands. 

So  long  as  we  are  forced  to  hold  that  the  acts 
are  without  application  to  allotted  Indian  lands, 
it  will  be  necessary  for  those  desiring  to  use  such 
lands  for  electrical  plants  and  transmission  lines 
to  obtain  for  each  allottee  an  easement  deed  cover- 
ing the  land  necessary  for  such  purposes. 

I  find  the  revision  of  the  regulations  otherwise 
unobjectionable  from  a  legal  viewpoint. 

Warner  W.  Gardner, 

Solicitor. 


Authority  of  Superintendent  for  Five 

Civilized   Tribes— Disposition   of   Restricted 

Indian   Moneys 


M-31897 


October  20,  1942. 


Synopsis   of 
Solicitor's  Opinion 

Re:  Whether  section  18  of  the  act  of  February 
14,  1920  (41  Stat.  408,  426),  which  vests 
in  the  Superintendent  for  the  Five  Civilized 
Tribes  of  Oklahoma  certain  responsibilities 
respecting  the  disposition  of  restricted  In- 
dian moneys,  is  superseded  by  section  1  of 
the  act  of  January  27,  1933    (47  Stat.  777) , 


which  relates  to  the  responsibilities  of  the 

Secretary  of  the  Interior  with  respect  to  such 

moneys. 
Held:  1.    Section   18   of   the  act   of   February    14, 
1920,  is  not  superseded  by  section    1   of 
the  act  of  January  27,  1933. 

2.  The  earlier  statute,  while  still  in  force, 
must  be  limited  in  application  to  the 
payment  of  "undisputed  claims,"  and  it 
has  no  bearing  upon  the  removal  of 
restrictions  at  the  request  of  the  Indians 
concerned. 


The  Honorable, 

The  Secretary  of  the  Interior. 

My   Dear   Mr.   Secretary: 

My  opinion  has  been  requested  on  the  ques- 
tion of  whether  section  18  of  the  act  of  February 
14,  1920  (41  Stat.  408,  426),  which  vests  in  the 
Superintendent  for  the  Five  Civilized  Tribes  of 
Oklahoma  certain  responsibilities  respecting  the 
disposition  of  restricted  Indian  moneys,  is  super- 
seded by  section  1  of  the  act  of  January  27,  1933 
(47  Stat.  777) ,  which  relates  to  the  responsibil- 
ities of  the  Secretary  of  the  Interior  with  respect 
to  such  moneys. 

Section   18  of  the  act  of  1920  provides: 

".  .  .  That  hereafter  no  undisputed  claims  to 
be  paid  from  individual  moneys  of  restricted 
allottees  ...  or  uncontested  .  .  .  leases  .  .  . 
made  by  individual  restricted  Indian  allottees 
.  .  .  shall  be  forwarded  to  the  Secretary  of  the 
Interior  for  approval,  but  all  such  undisputed 
claims  or  uncontested  leases  .  .  .  shall  hereafter 
be  paid,  approved,  rejected,  or  disapproved 
by  the  Superintendent  for  the  Five  Civilized 
Tribes  of  Oklahoma:  Provided,  however. 
That  any  party  aggrieved  by  any  decision  or 
order  of  the  Superintendent  for  the  Five  Civi- 
lized Tribes  of  Oklahoma  may  appeal  from 
the  same  to  the  Secretary  of  the  Interior  with- 
in 30  days  from  the  date  of  said  decision  or 
order." 

The  pertinent  section  of  the  1933  act  provides. 

"That  all  funds  and  other  securities  now 
held  by  or  which  may  hereafter  come  under 
the  supervision  of  the  Secretary  of  the  Interior 
.  .  .  shall  remain  subject  to  .  .  .  expenditure 
.  .  .  for  the  use  and  benefit  of  the  individual 
Indians   to   whom   such   funds   and   securities 
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belong,   under  such  rules   and  regulations   as 
said  Secretary  may  prescribe:  .  .  ." 

The  question  now  raised  relates  entirely  to  the 
distribution  of  responsibilities  between  the  Secre- 
tary of  the  Interior  and  the  Superintendent  of 
the  Five  Civilized  Tribes.  Specifically  the  question 
is  whether  the  necessity  for  a  particular  statutory 
procedure  for  the  payment  of  "undisputed  claims," 
which  is  required  by  the  act  of  1920,  has  been 
eliminated  by  reason  of  the  general  language  con- 
tained in  the  1933  act.  I  am  satisfied  that  the 
1933  act  was  not  intended  to  alter  the  procedural 
requirements  of  the  1920  statute  and  that  the 
language  of  the  1933  act  cannot  reasonably  be 
construed  to  effect  a  repeal  by  implication  of 
the  1920  statutory  requirements.  The  1933  act 
specifies  that  certain  funds  shall  remain  subject 
to  expenditure  vmder  regulations  prescribed  by 
the  Secretary.  It  does  not  say  that  the  Secretary 
may  prescribe  regulations  without  regard  to  prior 
statutes  on  the  subject.  On  the  contrary,  the  use 
of  the  term  "remain"  in  the  1933  statute  indicates 
that  a  continuation,  rather  than  an  expansion, 
of  the  Secretary's  power  as  established  prior  to 
1933  is  intended.    (See  54  I.D.  382.) 

Prior  to  1933,  the  Seaetary  exercised  general 
supervision  over  the  handling  of  individual  re- 
stricted funds  subject  to  various  statutory  limita- 
tions. One  of  these  limitations  was  that  contained 
in  the  1920  act.  The  purpose  of  the  provision  in 
that  act  prescribing  a  particular  procedure  with 
respect  to  "undisputed  claims"  was  to  eliminate 
duplication  and  waste,  avoid  unnecessary  delay 
and  curtail  the  cost  of  administrative  expenditures 
in  handling  all  of  the  undisputed  claims.  (Cong. 
Rec,  66th  Cong.,  2d  sess.,  pp.  1278-80;  65th  Cong., 
3d  sess.,  pp.  2005-09;  65th  Cong.,  2d  sess.,  pp. 
6623—36,  6676—85.)  There  was  no  incompatibility 
between  the  Secretary's  general  supervision  of  the 
subject  and  the  observance  of  this  procedure  prior 
to  1933,  and  there  is  none  today.  Supervision  which 
takes  the  form  of  review  on  appeal  is  as  legitimate 
a  form  of  supervision  as  any  other.  A  statutory 
prescription  of  this  particular  form  must  be  viewed 
as  parallel  to  many  other  statutory  restrictions 
upon  the  subject  matter  which  the  Secretary  of 
the  Interior  was  compelled  to  observe  prior  to 
1933  and  which  he  is  still  compelled  to  observe. 
Upon  the  wisdom  of  this  statutory  restriction  I 
offer  no  comment.  Clearly  it  reflects  a  dissatisfac- 
tion on  the  part  of  Congress  with  delays  incidental 
to  the  referring  of  routine  business  to  Washington. 
Congress  has  not  indicated  any  change  from  the 
attitude  on  this  subject  which  it  took  in  1920. 

Since,  therefore,  there  is  no  incompatability  be- 
tween  the  two  statutory  provisions,  I  must   hold 


that  the  requirement  of  the  1920  statute  is  not 
repealed  by  the  1933  act. 

To  this  conclusion  I  must  add  the  observation 
that  while  the  procedural  requirements  of  the 
1920  statute  have  not  been  extinguished  by  any- 
thing contained  in  the  1933  act,  the  scope  of  the 
1920  statutory  requirement  has,  in  my  opinion, 
been  misunderstood  by  the  Superintendent  of  the 
Five  Civilized  Tribes.  Correspondence  from  that 
official  expressed  the  view  that  the  1920  statute 
vests  in  the  Superintendent  a  broad  authority 
with  respect  to  the  withdrawal  of  Indian  moneys 
by  Indians  themselves.  This  view  is  apparently 
based  upon  an  overruled  Solicitor's  opinion  (D. 
44083,  February  7,  1919) .  The  decision  rendered 
in  1919  by  Solicitor  Mahaffie  was  reveised  on 
November  4,  1921,  in  an  opinion  rendered  by 
Solicitor  Booth  (M.  6397) .  The  latter  opinion 
held: 

"A  request  or  demand  by  the  Indian  him- 
self for  any  part  or  all  of  his  funds  is  not 
such  a  'claim'  as  would  bring  the  matter  within 
the  statute." 

I  am  entirely  persuaded  that  the  latter  opinion, 
which  has  governed  the  Department  for  21  years, 
is  correct.  It  follows  that  the  question  of  how  far 
the  Superintendent  for  the  Five  Civilized  Tribes 
shall  be  given  responsibility  to  pass  on  applica- 
tions by  Indians  for  the  release  of  restricted  funds 
is  one  to  ])e  determined  in  the  discretion  of  the 
Secretary  of  the  Interior.  The  liinitations  upon 
discretion  which  the  1920  act  imposes  in  the  case 
of  "undisputed  claims"  have  no  application  to  the 
lifting  of  restrictions  upon  Indian   funds. 

Warner  W.  Gardner, 

Solicitor. 

Approved:  October  20,  1942. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Disposition  of  Proceeds  Obtained  from 

Administration  of  Ceded  Indian  Lands  Under 

the  Taylor  Grazing  Act 


M-31653. 


November  21,  1942. 


Synopsis  of 
Solicitor's  Opinion 

Re:  Disposition  of  proceeds  obtained  from  ad- 
ministration under  the  Taylor  Grazing  Act 
of  Indian  lands  ceded  for  disposition  under 
the  public  land  laws  upon  condition    that 
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the  receipts  therefrom  shall  be  credited  to 

the  Indians. 
Held:  1.  When  such  lands  have  been  included  in 
grazing  districts  in  accordance  with  the 
provisions  of  section  1  of  the  Taylor 
Act  the  proceeds  should  be  disposed  of 
in  accordance  with  section  11  of  the  said 
act,  under  which  the  Indians  are  entitled 
to  receive  50  percent  of  the  proceeds. 

2.  The  fact  that  such  lands  were  tempo- 
rarily withdrawn  to  effectuate  the  pur- 
poses of  section  3  of  the  Indian  Reor- 
ganization Act,  which  provided  for  the 
resitoration  of  the  lands  to  tribal  owner- 
ship, and  the  fact  that  the  consent  to  the 
inclusion  of  such  lands  within  grazing 
districts  may  have  been  conditionally 
given  by  this  Department  cannot  affect 
the  disposition  of  the  proceeds  of  such 
lands  in  accordance  with  the  provisions 
of  section  11  of  the  Taylor  Act. 

3.  When,  however,  such  ceded  lands  have 
been  leased  as  isolated  tracts  in  accord- 
ance with  the  provisions  of  section  15 
of  the  Taylor  Act  the  proceeds  should 
be  disposed  of  under  the  applicable  acts 
of  cession  under  which  the  Indians  are 
entitled  to  the  proceeds  in  their  en- 
tirety. 


The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  approved  on  January  20,  1942,  a  letter 
transmitting  to  me  certain  files  "containing  cor- 
respondence relating  to  the  disposition  of  grazing 
fees  collected  by  the  Grazing  Service  and  by  the 
General  Land  Office  from  the  leasing  of  undis- 
posed of  ceded  Indian  lands  in  Colorado  and 
Arizona."  Accompanying  this  file  is  a  letter,  dated 
January  19,  1942,  addressed  to  you  by  the  Assistant 
Commissioner  of  Indian  Affairs,  recommending 
that  in  view  of  the  differences  of  opinion  as  to 
the  disposition  of  these  fees  prevailing  in  the 
Grazing  Service,  the  General  Land  Office,  and  the 
Office  of  Indian  Affairs,  the  question  be  referred 
to  me  for  an  opinion. 

The  lands  in  question  in  Colorado  are  those 
ceded  by  the  Confederated  Bands  of  Ute  Indians 
under  the  act  of  June  15,  1880  (21  Stat.  199),  and 
by  the  Ute  Indians  under  the  act  of  February  20, 
1895  (28  Stat.  677) ,  except  for  those  lands  to  which 
the  Indian  title  was  extinguished  by  the  act  of 
June  28.  1938    (52  Stat.  1209) .  The  lands  in  Ari- 


zona are  those  ceded  by  the  Indians  of  the  San 
Cai-los  Reservation  under  the  acts  of  February  20, 
1893  (27  Stat.  469) ,  and  June  10,  1896  (29  Stat. 
321,  358) . 

Under  these  acts  of  cession  the  Indians  were 
entitled  to  receive  the  proceeds  that  should  accrue 
from  the  disposition  of  the  ceded  lands.  The  lands 
involved  in  the  present  submission  never  were 
disposed  of.  In  1934,  the  policy  of  disposing  of 
ceded  Indian  lands  and  other  public  lands  to 
homesteaders  was  modified  in  two  ways.  The  act 
of  June  18,  1934  (48  Stat.  984,  25  U.S.C.  sec.  461 
et  seq.) ,  authorized  the  Secretary  of  the  Interior  to 
restore  ceded  lands  to  Indian  tribal  owner- 
ship if  he  should  find  such  restoration  to  be 
"in  the  public  interest"  (sec.  3,  25  U.S.C.  sec. 
463) .  The  Taylor  Act  of  June  28,  1934  (48  Stat. 
1269,  43  U.S.C.  sec.  315  et  seq.),  authorized  the 
Secretary  of  the  Interior,  in  his  discretion,  to  in- 
corporate "vacant,  unappropriated,  and  unre- 
served lands  from  any  part  of  the  public  domain" 
into  grazing  districts  (sec.  1,  43  U.S.C.  sec.  315), 
within  which  permit  fees  were  to  be  charged  and 
the  proceeds  distributed  on  the  basis  of  a  prescribed 
statutory  formula.  This  formula,  in  the  case  of 
"Indian  lands  ceded  to  the  United  States  for  dis- 
position under  the  public-land  laws,"  made  25 
percent  of  the  receipts  "available  for  expenditure 
by  the  Secretary  of  the  Interior  for  the  construc- 
tion, purchase,  or  maintenance  of  range  improve- 
ments"; another  25  percent  was  to  be  expended  by 
the  State  "for  the  benefit  of  public  schools  and 
public  roads  of  the  county  or  counties  in  which 
such  grazing  lands  are  situated";  the  remaining 
50  percent  was  to  be  "deposited  to  the  credit  of 
the  Indians"  (sec.  11,  43  U.S.C.  sec.  315]).  Thus 
the  Secretary  in  his  discretion  could  make  any  of 
three  choices  with  respect  to  these  lands.  He  inight 
return  them  to  the  original  Indian  owners;  he 
might  include  them  in  grazing  districts;  or  he 
might  leave  them  in  statu  quo. 

In  fact,  200,000  acres  of  the  ceded  Ute  lands 
were  ordered  restored  to  tribal  ownership  on 
September  14,  1938.  Other  ceded  lands,  after  hav- 
ing been  temporarily  withdrawn  from  entry,  by 
an  order  dated  September  19,  1934,  pending  con- 
sideration of  their  restoration  to  Indian  owner- 
ship, have  been,  from  time  to  time,  included  in 
grazing  districts.  The  approval  of  the  inclusion  of 
the  Ute  lands  within  grazing  districts  was  given 
on  April  30,  1935,  "with  the  understanding  that 
this  agreement  will  in  no  way  jeopardize  the  right, 
title  and  interest  of  the  Indians  in  and  to  these 
lands,"  and  approval  was  similarly  given  to  the  in- 
clusion of  the  San  Carlos  lands  on  November  25, 
1936,  "provided  that  any  action  taken  to  place 
these  lands  under  range  management  shall  be  con- 
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sistent  with  any  prior  valid  withdrawal  from  entry, 
and  that  the  right,  title,  and  interest  of  the 
Indians  in  and  to  these  lands  shall  in  no  way  be 
jeopardized." 

By  arrangements  made  by  the  Indian  Office  with 
the  Grazing  Service  and  the  General  Land  Office, 
the  lands  within  grazing  districts  have  been  ad- 
ministered by  the  Grazing  Service  while  the  leas- 
ing of  the  lands  not  within  grazing  districts  has 
been  entrusted  to  the  General  Land  Office.  Fees 
have  been  collected  as  a  result  of  the  issuance  of 
permits  to  use  the  lands  within  grazing  districts, 
and  rentals  have  been  obtained  as  the  result  of 
the  leasing  of  lands  not  included  within  grazing 
districts.  It  now  becomes  necessary  to  determine 
how  these  proceeds  are  to  be  disposed  of. 

The  position  of  the  Indian  Office  is  that  since 
the  lands  in  question  are  ceded  lands  of  the  type 
eligible  for  restoration  to  tribal  ownership  under 
section  3  of  the  Indian  Reorganization  Act,  the 
Indian  title  to  the  lands  so  ceded  has  not  been 
extinguished,  and  that  any  proceeds  derived  from 
such  lands,  which  by  the  acts  of  cession  were  to 
be  held  by  the  United  States  in  trust  for  the  In- 
dians, belong  in  their  entirety  to  the  Indians  who 
ceded  tlie  lands.  The  Indian  Office  further  con- 
tends that,  even  if  the  Taylor  Grazing  Act  shovdd 
be  construed  to  permit  the  payment  to  the  Indians 
of  less  than  100  percent  of  the  fees  and  rentals 
from  ceded  lands,  the  application  of  the  act  has 
in  effect  been  suspended  by  the  temporary  with- 
drawal of  the  lands  in  question  by  the  order  of 
September  19,   1934. 

The  Grazing  Service,  however,  has  maintained 
that  fees  collected  for  grazing  district  permits 
should  be  distributed  in  accordance  with  section 
11  of  the  Taylor  Grazing  Act,  under  which  the 
Indians  would  receive  only  50  percent  of  the 
proceeds.  The  General  Land  Office,  moreover,  has 
argued  that,  since  section  11  of  the  Taylor  Grazing 
Act  applies  only  to  the  disposition  of  moneys  from 
Indian  ceded  lands  within  grazing  districts,  the 
moneys  derived  from  Indian  ceded  lands  outside  of 
grazing  districts,  leased  in  accordance  with  section 
15  of  the  Taylor  Grazing  Act,  should  be  treated 
in  the  same  way  as  all  other  proceeds  derived 
from  the  disposition  of  public  lancls  and  distributed 
in  accordance  with  section  10  of  the  act.^ 


'  The  Department  has  also  had  some  correspondence  with 
the  office  of  the  Comptroller  General  which  on  various  occa- 
sions has  given  instructions  or  opinions  relating  to  the  proper 
disposition  of  the  proceeds  of  the  ceded  Indian  lands,  in 
view  of  the  provisions  of  the  Taylor  Grazing  Act.  The  pur- 
port of  this  correspondence  is  not  entirely  clear  but  it  seems 
that  the  office  of  the  Comptroller  General  disagreed  with 
the  views  of  the  Indian  Office,  possibly  because  the  char- 
acter of  the  particular  Ute  and  San  Carlos  lands  was  not 
made  entirely  clear.  It  is  extremely  doubtful  in  any  event 
that   the  office  of  the  Comptroller  General   intended   to  do 


I  am  of  the  opinion  that  with  respect  to  lands 
included  in  grazing  districts  the  contention  of  the 
Grazing  Service  is  sound,  and  the  statutory  divi- 
sion of  income  prescribed  by  section  11  of  the 
Taylor  Act  is  applicable,  but  that  with  respect  to 
isolated  lands,  not  covered  by  section  11,  the  en- 
tire income  is  payable  to  the  Indians. 

There  is  no  doubt  that  when  the  Taylor  Grazing 
Act  took  effect  it  permitted  the  inclusion  within 
a  gracing  district  of  undisposed  of  Indian  ceded 
lands.  As  has  already  been  noted,  section  11  of  the 
Taylor  Grazing  Act  covers  "Indian  lands  ceded  to 
the  United  States  for  disposition  under  the  public 
land  laws."  This  description  is  clearly  applicable 
to  the  Indians  ceded  lands  included  in  the  grazing 
districts  here  in  question.  Such  lands  were  "vacant, 
unappropriated  and  unreserved  lands"  within  the 
meaning  of  section  1  of  the  statute  because  they 
had  always  been  held  to  be  subject  to  withdrawal 
in  the  same  way  as  public  lands  (memorandum  of 
the  Solicitor,  Department  of  the  Interior,  Septem- 
ber 17,  1934).  The  Director  of  Forestry  in  the 
Indian  Office  so  understood  the  purpose  of  the 
act  at  the  time  of  its  consideration.  Indeed  he  op- 
posed its  passage  on  the  groimd  that  it  might  cut 
down  the  income  obtained  by  the  Indians  from 
the  ceded  lands.  (See  his  memorandum  of  June 
13,  1934,  to  the  Secretary  of  the  Interior  included 
in  the  legislative  file.)  The  purpose  of  section  1 1 
was  thus  described  in  the  official  correspondence 
of  the  Department  during  the  drafting  period: 

"Section  11  deals  with  lands  which  have 
been  ceded  to  the  United  States  by  Indians  for 
disposition  under  the  public  land  laws  upon 
condition  that  the  receipts  therefrom  shall  be 
credited  to  the  Indians." 

The  legislative  file  also  shows  that  in  the  original 
draft  of  the  act  provision  was  made  for  paying  the 
whole  of  the  proceeds  of  Indian  ceded  lands  in- 
cluded within  a  grazing  district  to  the  Indians 
entitled  to  such  proceeds  vmder  the  applicable 
act  of  cession,  except  for  15  percent  of  such  pro- 
ceeds which  were  to  be  applied  to  range  improve- 
ment and  maintenance.  The  percentage  of  the 
Indians  was  progressively  reduced  in  subsequent 
drafts.    It   is  apparent   from   its   legislative  history 


more  than  express  tentative  opinions  pending  the  ultimate 
determination  of  the  legal  questions  involved.  With  respect 
to  the  ceded  Indian  lands  included  within  grazing  districts, 
it  finally  stated  that  "in  the  event  that  there  has  been  in- 
advertently included  in  grazing  districts  Indian  trust  lands 
as  defined  by  the  Supreme  Comt  of  the  United  States  in 
Ash  Sheep  Company  v.  United  States,  252  U.S.  159,  and 
grazing  permits  issued  thereon,  this  office  will  interpose  no 
objection  to  handling  receipts  therefrom  as  trust  fund 
moneys  pending  a  determination  as  to  a  proper  disposition 
thereof." 
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that  section  11  of  the  act  would  not  apply  to 
lands  which  liad  been  ceded  outright  by  the  In- 
dians, tor  it  would  then  apply  virtually  to  the 
whole  public  domain.  The  lands  to  which  refer- 
ence was  made  in  section  11  could  only  have  been 
lands  the  receipts  from  which  were  to  be  credited 
to  the  Indians. 

In  view  of  this  legislation  histoi^  and  the  clear 
language  of  section  11,  it  wotdd  take  a  vei7  strong 
argument  to  persuade  me  that  this  section  does  not 
apply  to  these  lands. 

The  argument  advanced  by  the  Indian  Office 
against  the  applicability  of  the  Taylor  Act  formula 
to  these  lands  assumes  a  conflict  between  the 
promises  made  to  the  Inchans  in  the  original  acts 
of  cession  and  the  statutory  formula  of  the  Taylor 
Act.  On  the  basis  of  such  a  conflict  it  is  argued 
that  the  later  legislation,  general  in  its  scope, 
should  be  so  construed  as  not  to  apply  to  the 
lands  covered  by  the  earlier  specific  acts  of  cession. 
If  there  were  in  fact  an  irreconcilable  conflict  be- 
tween the  promises  with  respect  to  land  disposition 
contained  in  the  earlier  legislation  and  the  meth- 
ods of  disposition  embodied  in  the  later  legisla- 
tion, there  would  be  much  force  in  this  argument. 
See  Chippezva  Indians  v.  United  States,  305  U.S. 
479,  where  the  Supreme  Court  held  that  creation  of 
a  national  forest  on  ceded  lands  amounted  to  a 
"taking"  of  the  land,  for  which  compensation  was 
due.  But  I  am  of  the  opinion  that  no  such  in- 
compatibility can  be  found  in  the  language  of  the 
statutes  here  involved.  The  Taylor  Act  covers 
situations,  for  example,  where  Indians  have  been 
receiving  no  income  from  their  ceded  lands  and 
where  prospects  of  ultimate  sale  of  these  lands  to 
homesteaders  have  become  dimmer  over  the  dec- 
ades. In  such  a  situation  it  offers  a  mechanism  of 
rental,  in  which  the  Federal  Government  bears 
the  expenses  of  a  rental  agent.  While  it  is  true 
that  the  Indians  receive  only  50  percent  of  the 
cash  income,  this  is,  in  many  cases  (and  appar- 
ently in  the  case  of  the  San  Carlos  lands  here  in- 
volved) just  that  much  more  than  they  received 
before.  Congress  had  reason  to  believe  that  the  re- 
mainder of  the  income  would  be  expended  by  the 
Department  of  the  Interior  and  the  State  in  such 
a  way  as  to  increase  the  value  of  the  land  itself. 
Moreover,  the  Taylor  Act  expressly  provided  that 
ceded  Indian  lands  should  continue  to  be  sub- 
ject to  disposition  under  the  "applicable  public 
lands  laws"  despite  inclusion  in  a  grazing  district. 
(Sec.  11,  43  U.S.C.  sec.  315j.)  In  these  circum- 
stances the  incorporation  of  ceded  lands  in  a  graz- 
ing district  might  be  advantageous  to  the  Indians 
and  thoroughly  consistent  with  earlier  commit- 
ments to  them  and  with  the  position  of  the  United 
States  as  a  trustee.  True,  there  might  be  situations 


where  incorporating  ceded  lands  in  a  grazing  dis- 
trict would  cut  off  imminent  sales  and  deprive 
tlie  Indians  of  reasonably  expected  revenues.  But 
the  Secretary  of  the  Interior  is  under  no  compul- 
sion to  add  Indian  lands  to  Taylor  Grazing  districts 
in  such  circumstances.  Congress  had  a  right  to 
expect  that  the  Secretary  of  the  Interior,  the  chief 
officer  of  the  Federal  Government  charged  with 
the  protection  of  Indian  rights  and  Indian  welfare, 
would  exercise  the  discretionai7  powers  conferred 
in  such  a  way  as  to  protect  Indian  interests  and 
respect  our  promises  to  the  Indian  owners  for 
whom  these  lands  are  held  in  trust.  I  conclude, 
then,  that  the  Taylor  Act  does  not  conflict  with 
the  early  cession  acts  and  that  the  Taylor  Act 
must  be  read  according  to  the  plain  meaning  of  its 
terms.  Therefore  the  income  from  these  Indian 
ceded  lands  that  have  been  incorporated  in  Taylor 
grazing  districts  must  be  distributed  in  the  manner 
that  the  Taylor  Act  provides.  A  very  different 
situation  would  be  presented  if  at  any  time  the 
Indians  could  show— what  nobody  has  attempted  to 
show  in  the  present  case— that  including  Indian 
ceded  lands  in  a  grazing  district  was  injurious  to 
the  interests  of  the  Indians  or  violative  of  the 
Federal  Government's  fiduciary  obligations.  Such 
a  showing  would  be  a  proper  ground  for  asking 
the  exclusion  of  such  Indian  ceded  lands  from 
a  grazing  district.  This  would  be  perfectly  consis- 
tent with  the  Taylor  Act.  Such  a  showing,  however, 
would  not  justify  a  departure  from  the  formula 
which  the  Taylor  Act  prescribes  for  this  distribu- 
tion of  income  after  the  lands  have  been  included 
in  a  grazing  district  and  after  income  has  accrued 
from  such  lands. 

It  remains  for  me  to  consider  only  whether  the 
conclusion  that  the  Indians  are  entitled  to  only 
50  percent  of  the  proceeds  of  the  ceded  lands  in- 
cluded within  grazing  districts  must  be  altered  in 
view  of  the  temporary  order  of  withdrawal  of 
September  19,  1934,  and  the  nature  of  the  consent 
to  the  inclusion  of  these  lands  within  the  grazing 
districts.  Of  itself  the  order  of  withdrawal,  as  long 
as  it  remained  in  effect,  undoubtedly  would  pre- 
vent the  inclusion  of  the  ceded  Indian  lands  within 
a  grazing  district,  and  it  would  be  immaterial  that 
it  was  in  anticipation  of  a  future  use  or  disposal 
(31  L.D.  193) ,  or  even  that  the  purpose  of  the 
withdrawal  order  had  ceased  to  exist  (5  L.D.  432) . 
In  the  present  case,  however,  section  1  of  the 
Taylor  Grazing  Act  expressly  contemplated  that 
lands  withdrawn  for  any  purpose  miglit  be  in- 
cluded in  grazing  districts  "with  the  approval  of 
the  head  of  the  department  having  jurisdiction 
thereof,"  and  such  consent  was  duly  given.  The 
order  of  withdrawal  could  therefore  have  no  fur- 
ther operative  effect  in  preventing  use  of  the  land 
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for  grazing  purposes.  Even  if,  however,  the  grazing 
use  of  the  land  were  inconsistent  with  the  pur- 
poses ol  the  withdrawal,  this  could  not  affect  the 
disposition  of  the  proceeds.  Once  lands  have  been 
included  within  a  grazing  district,  the  provisions 
of  the  Taylor  Act  must  come  into  play,  and  this 
expressly  disposes  of  the  proceeds  of  ceded  Indian 
lands  included  within  grazing  districts  in  a  par- 
ticular way.  The  prior  status  of  the  lands  would 
be  immaterial.  The  statute  cannot  be  read  in  such 
a  way  as  to  give  the  Secretary  in  effect  a  power 
to  include  land  within  a  grazing  district  and  yet 
suspend  the  operation  of  the  act  with  respect  to 
the  disposition  of  proceeds.  Similarly,  while  con- 
sent to  the  inclusion  of  the  ceded  lands  within 
grazing  districts  was  given  upon  the  condition 
that  "the  right,  title  and  interest  of  the  Indians  in 
and  to  these  lands  shall  in  no  way  be  jeopardized," 
there  is  no  basis  in  the  act  for  assuming  that  con- 
sent could  be  conditionally  given,  particularly  in 
view  of  the  fact  that  the  act  itself  was  designed 
to  protect  the  interests  of  the  Indians  in  the  ceded 
Indian  lands  by  continuing  the  applicable  public 
land  laws  in  operation  with  respect  to  such  lands 
as  were  included  within  grazing  districts.  There 
was  therefore  no  interest  of  the  Indians  that  could 
be  jeopardized  by  the  disposition  of  the  lands 
under  the  act,  and  the  consent  to  the  inclusion  of 
these  lands  in  glazing  interests  was  complete  and 
effective.  The  disposition  of  the  resulting  proceeds 
must  therefore  be  carried  out  in  accordance  with 
the  formula  which  the  Taylor  Act  expressly  pro- 
vides. 

A  very  different  question  is  presented  with  re- 
spect to  the  disposition  of  income  derived  from 
isolated  tracts  leased  under  section  15  of  the  Taylor 
Act.  These  proceeds  cannot  be  treated  under  sec- 
tion II,  since  that  provision  relates  only  to  the 
proceeds  derived  from  ceded  Indian  lands  included 
within  a  grazing  district.  There  is  no  express  refer- 
ence in  section  11  to  Indian  ceded  lands  leased 
as  isolated  tracts,  and  to  apply  a  general  statutory 
provision  in  such  a  way  as  to  terminate  a  promised 
source  of  Indian  income,  as  the  General  Land 
Office  suggests,  would  seem  not  only  confiscatory 
but  a  breach  of  the  fiduciary  obligations  of  the 
United  States.  The  lands,  while  they  have  been 
treated  as  "vacant,  unappropriated  and  unreserved 
lands  of  the  public  domain"  within  the  meaning 
of  section  15  of  the  Taylor  Grazing  Act  (see  letter 
of  First  Assistant  Secretary  to  the  Commissioner 
of  the  General  Land  Office,  dated  September  14, 
1936),  are  nevertheless  held  by  the  United  States 
as  a  trustee  for  the  benefit  of  the  Indians.^  Only 

^  While  the  determination  of  the  question  whether  lands 
are  to  be  deemed  to  be  held  in  trust  depends  in  each  case 
upon  the  terms  of  the  act  of  cession,  it  is  well  settled  that 


by  the  use  of  the  clearest  and  most  unmistakable 
language  could  Congress  be  deemed  to  have  in- 
tended that  the  Indians  should  receive  absolutely 
nothing  from  the  use  of  these  lands.  I  find  no  such 
language  here. 

Section  10  of  the  Taylor  Grazing  Act,  as  amend- 
ed by  the  act  of  June  26,  1936  (49  Stat.  1976, 
1978) ,  in  so  far  as  relevant  here,  provides: 

"That,  except  as  provided  in  sections  9  and 
1 1  hereof,  all  moneys  received  under  the  au- 
thority of  this  Act  shall  be  deposited  in  the 
Treasury  of  the  United  States  as  miscellaneous 
receipts,  but  25  per  centum  of  all  moneys  re- 
ceived under  this  Act  during  any  fiscal  year  is 
hereby  made  available,  when  appropriated 
by  the  Congress,  for  expediture  by  the  Secre- 
tary of  the  Interior  for  the  construction,  pur- 
chase, or  maintenance  of  range  improvements, 
and  50  per  centum  of  the  money  received 
under  this  Act  during  any  fiscal  year  shall  be 
paid  at  the  end  thereof  by  the  Secretary  of  the 
Treasury   to   the  State  in  which   the   grazing 

when  it  is  provided  that  the  proceeds  of  ceded  lands  shall 
be  held  for  the  benefit  of  the  Indians  they  are  to  be  re- 
garded as  trust  lands  (Chippewa  Indians  v.  United  States, 
305  U.S.  479;  Minnesota  v.  Hitchcock,  185  U.S.  373;  Ash 
Sheep  Company  v.  United  States  252  U.S.  159).  Such  a  pro- 
vision is  included  in  all  four  acts  of  cession  applicable  to 
the    lands    under   consideration.    The    act    of    FelDruary    20, 

1895  (28  Stat.  677)  ,  ceding  certain  of  the  lands  of  the  Utes, 
and  the  act  of  February  20,  1893  (27  Stat.  469)  ,  ceding 
certain  lands  of  the  San  Carlos  Indians,  contain,  moreover, 
express  declarations  of  trust.  It  is  true  that  the  acts  of  June 
15,  1880  (21  Stat.  1993,  and  February  20,  1895  (28  Stat. 
677) ,  ceding  the  Ute  lands,  contain  a  declaration  to  the 
effect  that  these  lands  should  be  deemed  public  lands  or 
part  of  the  public  domain,  but  this  did  not  deprive  them  of 
their  trust  character,  nor  indicate  that  they  are  not  also 
to  be  deemed  Indian  lands.  The  purpose  of  such  a  declara- 
tion is  merely  to  indicate  that  such  lands  are  subject  to 
disposal  under  the  public  lands  laws  (56  I.D.  330,  338)  . 
In  this  opinion  of  the  Acting  Solicitor  of  this  Department 
the  very  Ute  lands  ceded  under  the  act  of  June  15,  1880, 
were  held  to  be  trust  lands,  and  as  such  subject  to  restora- 
tion to  tribal  ownership  under  the  Indian  Reorganization 
Act.  In  a  memorandum  dated  August  27,  1938,  the  Solicitor 
of  this  Department  held  that  the  status  of  the  Ute  lands 
ceded  under  the  act  of  February  20,  1895,  was  the  same 
as  that  of  the  lands  ceded  under  the  act  of  June  15,  1880. 
There  seems  to  have  been  some  difference  of  opinion  con- 
cerning the  character  of  the  San  Carlos  lands  ceded  under 
the  act  of  June  10,  1896.  Indian  Office  File  134241-14  ,San 
Carlos  30l  shows  that  at  one  time  the  Indian  Office  and 
the  Department  took  the  view  that  the  agreement  and 
ratifying  act  of  1896  completely  extinguished  the  Indian 
title  to  the  ceded  lands.  In  a  later  memorandum  dated 
February  7,  1934,  however,  the  Solicitor  of  the  Department 
disagreed  with  this  view  and  came  to  the  conclusion  that 
the    "cession    made    by    the    Indians    in    the    agreement    of 

1896  was  not  made  to  the  United  States  absolutely  but  in 
trust."  All  the  Ute  and  San  Carlos  ceded  lands  must  there- 
fore be  deemed  to  be  trust  lands. 
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districts  or  the  lands  producing  such  moneys 
are  situated  .  .  ."    (ItaHcs  added.)  ^ 

There  is  no  express  reference  to  ceded  Indian 
lands,  nor  any  express  provision  for  the  disposition 
of  the  proceeds  of  such  lands,  in  either  the  original 
or  the  amended  form  of  section  10.  Section  9  ap- 
plies only  to  voluntary  contributions.  Section  11 
is  expressly  confined  to  Indian  ceded  lands  in- 
cluded within  grazing  districts,  and  consequently 
cannot  be  applied  to  Indian  ceded  lands  leased 
as  isolated  tracts  under  section  15  of  the  act.  It  is 
apparent  from  the  scheme  of  the  statute  that  Con- 
gress appreciated  the  distinction  between  lands 
included  in  a  grazing  district  and  lands  leased  as 
isolated  tracts,  and  therefore  the  failure  to  make 
the  same  provision  as  in  section  11  with  respect 
to  ceded  Indian  lands  cannot  be  treated  as  an 
inadvertence. 

In  my  opinion,  section  10  of  the  Taylor  Act  and 
its  amendment  by  tlie  act  of  June  26,  1936,  should 
be  construed  as  inapplicable  to  Indian  lands.  As  it 
originally  stood,  the  first  part  of  section  10  applied 
to  public  lands  leased  as  isolated  tracts  as  well  as 
to  lands  included  in  grazing  districts;  since  the 
proceeds  were  received  "under  the  authority  of 
this  Act,"  and  since  they  were  not  covered  by  the 
later  exception  of  the  proceeds  from  grazing  dis- 
tricts, they  would  have  to  be  covered  into  the 
Treasury  as  miscellaneous  receipts.  The  amend- 
ment of  section  10  merely  altered  the  form  of  dis- 
position of  the  proceeds  of  lands  leased  as  isolated 
tracts  to  provide  for  the  25  and  50  percent  distri- 
bution theretofore  applicable  only  to  the  grazing 
district  lands.  As  stated  in  the  Committee  report 
on  the  bill:  "It  is  proposed  to  amend  section  10  of 
the  Taylor  Act  to  provide  that  fees  received  from 
the  leasing  of  individual  tracts  shall  be  disposed 
of  in  the  same  manner  as  fees  received  for  per- 
mits within  grazing  districts."  It  is  true  that  section 
10  speaks  broadly  of  "all  moneys  received."  But 
neither  the  original  nor  the  amendatory  act  ex- 
pressly affected  the  interests  of  the  Indians,  and 
Congress  gave  no  indication  of  having  considered 
the  proceeds  of  Indian  lands  leased  as  isolated 
tracts. 

The  situation,  then,  is  that  a  technical  and 
literal  construction  of  section  10  might  treat  the 
proceeds  of  ceded  Indian  lands  leased  as  isolated 
tracts  as  falling  within  the  categoi7  of  "moneys 
received  under  the  authority  of  this  Act"  notwith- 
standing the  fact  that  Congiess  did  not  expressly 
refer  to  these  proceeds,  that  the  United  States  was 
obliged  to  receive  them  as  a  trustee,  and  that  when 

=  As  originally  enacted  (48  Stat.  1269,  1273),  the  italicized 
words  were  omitted  and  the  phrase  "from  each  grazing 
district"   used   instead. 


the  problem  of  Indian  ceded  lands  was  considered 
Congress  made  special  provision  (in  section  11) 
for  Indian  participation  in  the  disposition  of  "grac- 
ing district"  proceeds.  On  the  other  hand,  it  may 
be  argued  with  some  force  that  the  "moneys  re- 
ceived under  the  authority  of  this  Act"  were  only 
those  which  the  United  States  was  entitled  to  re- 
ceive in  its  own  right  as  a  proprietor  and  not  to 
those  received  only  by  reason  of  a  trust  relation- 
ship. This  is  essentially  the  view  that  was  taken 
by  the  Attorney  General  in  interpreting  a  statute 
granting  the  State  of  Kansas  part  of  the  proceeds 
of  public  land  disposals  within  the  State  and  hold- 
ing that  the  State  was  not  entitled  to  any  part 
of  the  proceeds  which  the  United  Staes  received, 
as  a  trustee  for  the  original  Indian  owners,  when 
it  disposed  of  ceded  Indian  lands  in  the  State  of 
Kansas  as  "public  lands."  (19  Op.  Atty.  Gen. 
117.) 

As  between  the  two  competing  interpretations 
of  section  10,  choice  must  be  made  in  the  light 
of  the  settled  rule  of  construction  that  in  the  field 
of  Indian  legislation  ambiguities  are  to  be  resolved 
in  favor  of  the  Indians.  Winters  v.  United  States, 
207  U.S.  564;  576;  Choate  v.  Trapp,  224  U.S.  665, 
675;  United  States  v.  Nice,  241  U.S.  591,  599; 
Carpenter  v.  United  States,  280  U.S.  363,  366.  As 
the  Court  said  in  the  Nice  case,  "legislation  affect- 
ing the  Indians  is  to  be  construed  in  their  interest 
..."  Applying  this  rule  of  construction,  this 
Department  has  always  held  that  when  Indian 
lands  ceded  in  trust  have  been  subjected  by  Con- 
gress to  a  new  form  of  disposal,  the  resulting 
proceeds  go  in  their  entirety  to  the  Indians  unless 
Congress  has  expressly  provided  otherwise,  and 
this  rule  has  been  applied  even  when  the  statute 
authorizing  the  new  form  of  disposal,  contains  a 
general  clause  governing  the  disposition  of  pro- 
ceeds. Christ  C.  Prange  and  Williaw  C.  Braasch, 
48  L.D.  448;  Frank  A.  Kemp,  47  L.D.  560;  Flat- 
head Lands,  48  L.D.  468.  Indeed,  this  Department 
has  ruled  to  the  same  effect  even  when  the  in- 
terests of  Indians  have  not  been  involved.  When 
the  question  was  raised  how  the  proceeds  of  lands 
withdrawn  for  reclamation  purposes  and  leased 
as  isolated  tracts  under  section  15  of  the  Taylor 
Grazing  Act  should  be  disposed  of,  section  4,  sub- 
section I  of  the  act  of  December  5,  1924  (43  Stat. 
672,  703) ,  specifically  relating  to  reclamation  lands 
rather  than  section  10  of  the  Taylor  Grazing  Act, 
was  held  applicable  (see  M.  29482,  letter  of  First 
Assistant  Secretary  to  Commissioner  of  the  General 
Land  Office,  dated  October  8,  1937) . 

Since  the  act  as  a  whole  contains  no  provision 
clearly  disposing  of  the  proceeds  of  ceded  Indian 
lands  leased  as  isolated  tracts,  such  proceeds  should 
go  to  the  Indians  in  their  entirety. 
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My   conclusions    are,    therefore,    as    follows: 

1.  With  respect  to  the  lands  included  within 
grazing  districts 

(a)  That  the  Ute  Indians  are  entitled  to 
receive  50  percent  of  the  proceeds  of  the  lands 
ceded  by  them  under  the  acts  of  June  15, 
1880,  and  February  20,  1895,  title  to  whicli 
has  not  been  extinguished  by  the  act  of  June 
28,   1938; 

(b)  That  the  San  Carlos  Indians  are  also 
entitled  to  receive  50  percent  of  the  proceeds 
of  the  lands  ceded  by  them  under  the  acts  of 
February  20,  1893,  and  June  10,  1896. 

2.  That  the  Ute  and  San  Carlos  Indians  are 
entitled  to  all  of  the  proceeds  of  the  lands  ceded 
by  them  under  the  foregoing  acts  which  may  have 
been  leased  as  isolated  tracts  under  section  15  of 
the  Taylor  Grazing  Act. 

Warner  W.  Gardner, 

Solicitor. 

Approved:  November  21,  1942. 
Oscar  L.  Chapman,  Assistant  Secretary. 


CoLViLLE  Reservation— Authority  for  Land 

Conveyance  Plan  Which  Would  Vest  Limited 

Rights  of  Alienation  and  Descent 


M-31724 


November  21,  1942. 


Synopsis  of 
Solicitor's  Opinion 

Re:  Authority  for  carrying  into  effect  on  the 
Colville  Indian  Reservation  in  the  State  of 
Washington  a  land  conveyancing  plan  under 
which  the  tribal  lands  would  be  conveyed 
to  the  individual  members  for  a  considera- 
tion with  limited  rights  of  alienation  and 
descent. 
Held:  1.  That  the  proposed  plan  is  not  authorized 
by  any  specific  provision  of  law. 

2.  That  the  power,  inherent  in  the  tribe, 
to  provide  for  the  orderly  distribution 
of  the  use  and  occupancy  of  tribal  lands, 
does  not,  in  view  of  the  inhibitions  of 
25  U.S.C.  sec.  177,  extend  to  the  creation 
of  vested  enforceable  interests  in  the  in- 
dividual members  of  the  tribe. 

3.  That  the  proposed  plan,  which  appears 
to  be  designed  to  create  vested  enforce- 
able interests  in  the  individual  members 


should  not  be  undertaken  in  the  absence 
of  clear  congressional  authority. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

I  am  in  receipt  of  your  letter  of  March  6  re- 
questing an  opinion  on  the  question  whether  there 
is  sufficient  existing  authority  to  carry  out  a  pro- 
posed program  of  land  conveyancing  on  the  Col- 
ville Indian  Reservation  which  would  have  the 
following  features: 

1.  "A  conditional  sale  of  a  right  of  exclusive  use 
of  tribal  land,  together  with  improvements  thereon 
to  individual  Indians  regularly  enrolled  on  the 
Colville  Reservation." 

2.  The  consummation  of  such  sales  "through  the 
medium  of  a  'tribal  homestead  deed'  to  be  de- 
signed, which  would  recite  that  the  lands  and 
improvements  so  purchased  are  held  in  trust  for 
the  tribe  for  the  exclusive  use  and  occupancy  by 
the  Indian  purchaser  during  his  lifetime"  with 
the  right  "to  designate  by  will  whom  he  wishes 
to  acquire  his  interest  in  the  purchased  property." 

3.  The  "tribal  homestead  deed"  would  also 
recite  that  "the  lands  covered  therein  are  not  sub- 
ject to  alienation  to  whites  or  to  Indians  not 
regularly  enrolled  on  the  Colville  Reservation, 
but  that  the  Indian  purchaser  from  the  tribe  may 
reconvey  the  property  to  some  other  regularly 
enrolled  Colville  Indian  with  the  consent  of  the 
tribal  council." 

4.  All  such  "tribal  homestead  deeds"  are  to  be 
"approved  by  the  Tribal  Council  and  the  Commis- 
sioner of  Indian  Affairs." 

The  correspondence  indicates  that  this  plan  has 
been  devised  because  the  Colville  Tribe  is  dis- 
satisfied with  the  existing  system  of  making  land 
use  assignments  to  members  of  the  tribe,  and  de- 
sires some  more  permanent  and  secure  form  of 
tenure.  The  Indian  Office  has  taken  the  position 
that  while  it  would  be  opposed  to  any  form  of 
conveyance  which  would  contemplate  "the  ulti- 
mate acquisition  of  title,"  it  might  consider  the 
alternative  plan  that  has  been  outlined. 

The  lands  to  which  the  proposal  relate  are  of 
two  types:  surplus  unallotted  lands  within  the 
Colville  Indian  Reservation  as  created  by  Execu- 
tive order  of  April  9,  1872  (Kappler,  Indian  Af- 
fairs, Laios  and  Treaties,  vol  1,  p.  916),  and  lands 
purchased  for  the  tribe  with  tribal  funds  appro- 
priated by  the  Deficiency  Appropriation  Act  of 
1939  (53  Stat.  1301,  1314),  and  reappropriated 
by  the  Act  of  June  28,   1941    (55  Stat.  303,  313). 
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Title  to  the  lands  purchased  under  the  cited  acts 
is  taken  by  the  United  States  in  trust  for  the  tribe. 
Both  classes  of  land  are  subject  to  allotment  in 
severalty  to  the  individual  members  of  the  tribe 
in  conformity  with  the  General  Allotment  Act 
of  February  8,  1887  (24  Stat.  388,  25  U.S.C.  sees. 
331,  332,  348),  as  amended.  The  authority  to  allot 
the  reservation  land  is  found  in  the  act  of  March 
22,  1906  (34  Stat.  80) ,  as  amended  by  section  30 
of  the  act  of  June  25,  1910  (36  Stat.  855,  863) . 
Authority  to  allot  the  purchased  lands  is  found 
in  the  act  of  February  14,  1923  (42  Stat.  1246,  25 
U.S.C.  sec.  335) .  These  statutes,  which  prescribe 
with  particularity  the  allotment  procedure  and 
provide  for  an  absolute  transfer  of  the  tribal  title 
to  the  individual  allottees  in  trust  with  the 
promise  to  convey  the  fee  at  the  end  of  a  pre- 
scribed period,  obviously  confer  no  authority  for 
the  plan  of  land  conveyancing  now  proposed. 

No  statutory  provision  specifically  authorizing 
the  proposed  plan  has  been  found.  The  authority, 
if  it  exists  at  all,  must  stem  from  the  power,  in- 
herent in  the  tribe,  to  provide  for  the  orderly  dis- 
tribution of  the  use  and  occupancy  of  the  tribal 
lands  among  the  individual  members  of  the  tribe. 
In  determining  whether  that  power,  the  existence 
of  which  is  not  open  to  question. ^  extends  to  the 
present  case,  we  are  met  at  the  outset  with  the 
inhibitions  containd  in  section  177  of  title  25  of 
the  United  States  Code.  That  section  reads: 

"No  purchase,  grant,  lease,  or  other  convey- 
ance of  lands,  or  of  any  title  or  claim  thereto, 
from  any  Indian  nation  or  tribe  of  Indians, 
shall  be  of  any  validity  in  law  or  equity,  unless 
the  same  be  made  by  treaty  or  convention  en- 
tered into  pursuant  to  the  Constitution.  .  .  ." 

The  purpose  of  Congress  in  enacting  the  fore- 
going provision  no  doubt  was  to  protect  the  Indian 
tribes  against  improvident  alienation  of  their  lands 
to  non-Indians.  But  the  language  used  is  all-in- 
clusive. It  is  immaterial,  therefore,  whether  the 
forbidden  transaction  involves  Indians  or  whites. 
It  is  likewise  immaterial  whether  the  particular 
transaction  be  one  running  from  the  tribe  to  its 
members  or  from  the  members  to  each  other.  If  the 
tribe  may  not  sell  tribal  land  neither  may  the 
individual  members  sell  tribal  land  or  any  interest 
therein.  The  inhibition  of  the  statute  has  the  same 
application  to  individual  Indians  that  it  has  to 
Indian  nations  or  tribes  (18  Op.  Atty.  Gen.  486). 
The  reason  for  this  rule  is  that  the  individual  In- 
dian must  be  deemed  "to  be  acting  by  authority 
from  the  tribe  only"   (Jones  v.  Meehan,  175  U.S.  1, 


'Cohen,  Handbook  of  Federal  Indian  Law,  pp.  143,  \i 


and  earlier  authorities  there  cited) .  As  stated  in 
Franklin  v.  Lynch,  233  U.S.  271:  "As  the  tribe 
could  not  sell,  neither  could  the  individual  mem- 
bers for  they  had  neither  an  individual  interest  in 
the  tribal  land  nor  vendible  interest  in  any  par- 
ticular tract." 

If,  therefore,  the  plan  of  conveyancing  proposed 
contemplates  the  "purchase,  grant,  lease,  or  other 
conveyance  of  lands,  or  of  any  title  or  claim 
thereto,"  the  transaction  is  without  validity  unless 
made  in  the  prescribed  manner.  The  mere  fact 
that  no  absolute  conveyance  of  the  fee  is  intended 
is  obviously  not  decisive.  The  attempted  transfer 
of  any  title  or  claim  to  the  tribal  land  is  equally 
within  the  prohibition.  In  an  opinion  dated  August 
9,  1939  (57  I.  D.31),  the  Solicitor  for  this  Depart- 
ment had  occasion  to  consider  a  similar  question 
arising  under  section  17  of  the  Pueblo  Lands 
Board  Act  the  provisions  of  which  section  are  al- 
most identical  with  25  U.S.C.  sec.  177.  The  par- 
ticular question  considered  by  the  Solicitor  was 
whether  the  statute  applied  to  an  assignment  of 
land  from  a  pueblo  to  one  of  its  members.  The 
Solicitor  ruled  that  the  test  to  be  applied  was 
whether  the  assignment  conveyed  an  interest  in 
the  land.  He  stated: 

"The  language  of  this  act  is  broad  enough 
to  cover  even  an  assignment  of  land  from  a 
pueblo  to  one  of  its  members,  if  such  assign- 
ment amounts  to  a  transfer  of  right,  title  or 
interest  in  real  porperty.  Any  such  assign- 
ment, made  by  the  pueblo  without  the  prior 
approval  of  the  Secretary  of  the  Interior,  would 
be,  according  to  the  statiue,  without  validity 
in  law  or  equity.  On  the  other  hand,  if  an 
assignment  does  not  convey  an  interest  in  the 
land  itself,  it  does  not  fall  within  the  scope 
of  the  statute  cited.  It  becomes  important 
therefore  to  distinguish  between  those  trans- 
actions which  convey  an  interest  in  real  prop- 
erty and  those  transactions  which,  while  relat- 
ing to  the  use  of  real  property,  do  not  create 
an  interest  therein."    (p.  41) 

Applying  a  similar  test  here,  the  conclusion  that 
the  transaction  is  in  violation  of  the  statute  is 
inescapable.  The  interest  sought  to  be  established 
in  the  individual  is  much  more  than  the  bare  right 
of  occupancy.  For  a  consideration,  it  is  proposed 
to  convey  to  the  individual  Indian  a  full  and  com- 
plete possessory  title  with  a  right  to  transmit  that 
title  by  descent  or  to  alienate  it  by  will  or  by  con- 
veyance inter  vivos,  to  other  members  of  the  tribe. 
The  element  of  purchase  plus  the  incidents  of 
descent  and  alienation  stamp  the  transaction  as 
one  designed  to  individualize  the  tribal  title  and 
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create  in  the  individual  an  enforceable  vested  in- 
terest. Even  it  it  be  conceded  that  such  a  grant 
would  not  be  indefeasible  so  far  as  the  tribe  itself 
is  concerned  and  that  the  tribe  nevertheless  re- 
tains the  power  to  revoke  the  grant,  this  would 
not  preclude  the  applicability  of  25  U.S.C.  sec.  177. 
The  whole  plan  in  fact  involves  an  inescapable 
dilemma.  If  a  mere  assignment  is  contemplated, 
the  goal  of  security  is  impossible  of  achievement. 
If,  on  the  other  hand,  a  valid  "title"  or  "claim"  is 
created,  it  must  encounter  the  prohibition  of  the 
statute. 

My  conclusion  is  that  there  is  not  sufficient  exist- 
ing authority  to  carry  into  effect  the  proposed  plan 
of  conveyancing.  In  any  event,  the  matter  is  so 
doubtful  as  to  render  the  adoption  of  the  plan 
unwise  in  the  absence  of  clear  congressional  au- 
thority. 

Warner  W.  Gardner, 

Solicitor. 

Approved:  November  21,  1942. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Oil  and  Gas  Leases— Advance 

Royalties— Forms  Used  From 

1908  TO  1933 


M-31134 


December  24,  1942. 


Synopsis   of 
Solicitor's  Opinion 

Re:  Payments  of  advance  royalty  under  oil  and 
gas  leases  covering  restricted  allotted  Indian 
lands  executed  on  forms  of  lease  in  use  dur- 
ing the  period  from  1908  to  1933. 
Held:   1.    That  advance  royalty  payments  are  not 
minimum    payments    under    lease    form 
(a)    approved  April  20,   1908    (amended 
February    6,    1911    and   June    29,    1911) 
used   by    the   Five    Civilized    Tribes    In- 
dian  Agency   prior   to    1925,    nor   under 
lease   form   5-1 54h   used   prior   to    1925 
by  Indian  agencies  other  than  the  Five 
Civilized  Tribes. 
2.    That  under  lease  form  5-1 54h,  adopted 
December  24,   1924,  and  used  by  all  In- 
dian    agencies     in     Oklahoma      (except 
Osage)    from   1925  to   1933,  the  advance 
royalties   constitute   minimum    payments 
required  to  be  made  until  such  time  as 
royalties   on   production   exceed   the   ad- 
vance royalty  payments. 


3.  That  the  obligation  of  the  lessees  to 
make  payment  of  advance  royalties  un- 
der leases  executed  on  form  5— 154h, 
adopted  December  24,  1924,  is  not  lim- 
ited to  the  fixed  or  10-year  period  but 
continues  during  subsequent  periods  of 
the  lease  subject  to  termination  only  by 
the  completion  of  a  well  or  wells  pro- 
ducing oil  or  gas  in  quantities  sufficient 
to  return  to  the  lessor  an  income  in  ex- 
cess of  the  advance  royalty  payments. 

4.  That  neither  lease  form  (a) ,  used  by 
the  Five  Civilized  Tribes  Indian  Agency 
prior  to  1925,  nor  lease  form  5-1 54h, 
used  prior  to  1925  by  Indian  agencies 
other  than  the  Five  Civilized  Tribes, 
requires  the  leases  to  resume  the  pay- 
ment of  advance  royalties  after  producing 
wells  on  the  leaseholds  cease  to  produce. 

5.  That  under  lease  form  5-1 54h,  in  use  by 
all  Indian  agencies  in  Oklahoma  except 
Osage  from  1925  to  1933,  the  leasee  is 
obligated  to  resume  the  payment  of  ad- 
vance royalties  when  the  producing  well 
or  wells  cease  to  produce  only  during 
the  fixed  period  of  10  years. 

6.  That  advance  royalties  must  be  paid  in 
addition  to  the  prescribed  rental  for  a 
non-utilized  gas  well  during  the  fixed 
period  of  the  lease  and  any  extension 
thereof  by  payment  of  the  non-utilized 
gas  rental. 

7.  That  where  a  lease,  which  has  been  con- 
tinued in  force  after  the  fixed  10-year 
period  by  production  returning  stipu- 
lated royalties  in  excess  of  advance  roy- 
alties, is  assigned  during  a  year  in  which 
production  ceases  or  declines  to  the 
extent  that  the  production  royalties  are 
less  than  the  advance  royalties,  no  ques- 
tion of  apportionment  of  advance  royal- 
ties as  between  the  assignor  and  as- 
signee can  arise  because  the  obligation 
to  make  the  advance  royalty  payments 
had  previously  terminated  and  is  not 
revived  by  cessation  or  decline  of  pro- 
duction. 


The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  submitted  on  January  17,  1941,  a  request 
for  an  opinion  on  a  number  of  questions  concern- 
ing  the   interpretation   of   advance   royalty   provi- 
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sions    contained    in    various    lease    forms    under 
which  leases  now  in  force  have  been  issued. 
These  questions  will  be  taken  up  in  order: 

1.  Is  advance  royalty  required  as  a  mini- 
mum payment  under  the  following  lease 
forms  when  the  leasehold  is  producing  oil  or 
gas? 

(a)  Lease  form  A  approved  April  20,  1908 
(amended  February  6,  1911  and  June  29, 
1911),  used  by  the  Five  Civilized  Tribes  In- 
dian Agency  prior  to  1925. 

(b)  Lease  form  5— 154h,  used  prior  to  1925 
by  Indian  agencies  other  than  the  Five  Civi- 
lized Tribes. 

(c)  Lease  form  5-1 54h,  adopted  December 
24,  1924,  and  used  by  all  Indian  agencies  in 
Oklahoma  (except  Osage)    from  1925  to  1933. 

For  convenience  in  answering  the  foregoing  ques- 
tions the  lease  forms  involved  will  be  referred  to 
as  forms  (a) ,  (b)  and  (c) .  Forms  (a)  and  (b) 
provide  for  a  period  of  10  years  and  as  long 
thereafter  as  oil  and  gas  shall  be  found  in  paying 
quantities,  a  royalty  on  production  of  one-eighth 
of  the  gross  proceeds  of  all  crude  oil  extracted  and 
a  flat  royalty  of  |300  per  annum  for  each  gas 
producing  well.  Form  (c)  provides  for  a  period 
of  10  years  and  extensions  beyond  that  period  on 
certain  conditions,  one  of  which  is  the  production 
of  oil  and  gas  in  paying  quantities,  and  also  pro- 
vides for  a  royalty  of  one-eighth  of  the  proceeds 
or  values  of  the  oil  and  gas  produced.  All  three 
forms  contain  what  is  known  as  a  drill  or  pay 
clause,  i.e.,  that  a  well  must  be  drilled  or  rental 
paid  in  lieu  thereof  at  the  rate  of  |1  per  acre 
per  annum.  In  addition,  all  three  leases  contain 
a  provision,  upon  which  the  answers  to  the  above 
questions  turn,  requiring  the  payment  of  what  is 
termed  "advance  royalties."  In  forms  (a)  and 
(b)  this  provision  is  couched  in  practically  iden- 
tical terms.  In  form    (b)    it  reads    (sec.  3)  : 

"Until  a  producing  well  is  completed  on 
said  premises  the  lessee  shall  pay,  or  cause  to 
be  paid,  to  the  officer  in  charge,  for  the  use 
and  benefit  of  the  lessor,  as  advanced  royalty, 
from  the  date  of  the  approval  of  this  lease, 
fifteen  cents  per  acre  per  annum,  in  advance, 
for  the  first  and  second  years;  thirty  cents  per 
acre  per  annum,  in  advance,  for  the  third  and 
fourth  years;  seventy-five  cents  per  acre  in  ad- 
vance, for  the  fifth  year;  and  one  dollar  per 
acre  per  annum,  in  advance,  for  each  succeed- 
ing year  of  the  term  of  this  lease;  it  being 
understood  and  agreed  that  such  sums  of 
money  so  paid  shall  be  a  credit  on  stipulated 


royalties  for  the  year  for  which  the  payment 
of  advanced  royalty  is  made,  and  the  lessee 
hereby  agree  that  said  advance  royalty  when 
paid  shall  not  be  refunded  to  the  lessee  be- 
cause of  any  subsequent  surrender  or  cancella- 
tion thereof;  nor  shall  the  lessee  be  relieved 

from obligation  to  pay  said 

advance  royalty  annually  when  it  becomes 
due,  by  reason  of  any  subsequent  surrender 
or  cancellation  of  this  lease."  ^ 

Form  (c)  was  adopted  in  1924  as  a  uniform 
type  of  lease  designed  to  replace  forms    (a)    and 

(b)  and  all  other  forms  used  in  leasing  allotted 
Indian  lands  for  oil  and  gas  mining  purposes.^ 
Section  5,  which  deals  with  the  payment  of  advance 
royalties,  reads: 

"Commencing  from  the  date  of  the  approval 
of  this  lease,  and  continuing  until  lessee  shall 
have  drilled  a  producing  well  on  said  land, 
lessee  shall  pay  to  the  officer  in  charge,  for 
lessor,  as  advance  royalty,  15  cents  per  acre 
per  annum  in  advance  for  the  first  and  second 
years,  30  cents  per  acre  per  annum  in  advance 
for  the  third  and  fourth  years,  75  cents  per 
acre  per  annum  in  advance  for  the  fifth  year, 
and  $1  per  acre  per  annum  in  advance  for 
each  succeeding  year  during  the  term  of  this 
lease:  Provided,  That  should  the  producing 
well  or  wells  on  said  land  cease  to  produce 
during  the  fixed  term  hereof,  then  at  the 
next  succeeding  advance  royalty  paying  day, 
lessee  shall  resume  the  payment  of  advance 
royalty.  .  .  ." 

Lease  forms  (a)  and  (b)  provide  in  section  8 
that  the  lease  shall  be  subject  to  the  regulations 
of  the  Secretary  of  the  Interior  then  or  thereafter 
in  force,  which  regulations  were  to  become  "a 
part  and  condition"  of  the  lease  save  that  "No 
regulations  made  after  the  approval  of  this  lease, 
affecting  either  the  length  of  term  of  oil  and  gas 
leases,  the  rates  of  royalty  or  payment  thereunder, 
or  the  assignment  of  leases,  shall  operate  to  affect 
the  terms  and  conditions  of  this  lease."  Lease  form 

(c)  provides  that  during  the  period  of  supervision 
by  the  Secretary  of  the  Interior,  the  lease  "shall 
be  subject  to  the  supervisory  regulations  of  said 
Secretary."   With   the   record   is   a  statement   pre- 


^  Form  (a)  differs  slightly  from  form  (b)  in  providing 
that  the  advance  royalties  shall  be  credited  on  the  stipulated 
royalties  without  stating  that  the  credit  is  for  the  year  for 
which  the  payment  of  advance  royalty  is  made. 

^  See  the  letter  signed  by  the  Commissioner  of  Indian 
Affairs  November  21,  1942,  approved  by  the  Assistant  Secre- 
tary of  the  Interior  December  24,  1924. 
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pared  by  the  Geological  Survey  which  contains 
excerpts  from  the  applicable  regulations  in  force 
during  the  periods  here  involved.  An  examination 
of  this  statement  discloses  that  the  regulations  in 
force  prior  to  the  adoption  of  form  (c)  in  1924 
follow  closely  the  language  of  the  lease  forms  then 
in  force.  They  contained  no  specific  provision  indi- 
cating that  the  advance  royalty  payments  were  to  be 
regarded  as  minimum  payments.  However,  after 
the  adoption  of  a  uniform  type  of  lease  in  1924, 
the  general  regulations  prescribed  under  the  act 
of  March  3,  1909  (35  Stat.  781,  783,  25  U.S.C. 
sec.  396) ,  were,  on  July  7,  1925,  revised  to  conform 
to  the  provisions  of  the  new  lease  form.  On  the 
same  date,  special  regulations  governing  leases 
on  lands  allotted  to  Indians  of  the  Five  Civilized 
Tribes,  prescribed  under  the  act  of  May  27,  1908 
(35  Stat.  312) ,  were  revised  to  conform  to  the 
new  lease  form.  The  revised  regulations  provided 
in  both  cases  that  the  advance  royalties  were  to  be 
paid  "until  the  royalties  on  production  exceed  the 
advance  royalty."  ^  Subsequent  revisions  of  the 
regulations  were  to  the  same  general  effect.^  The 
object  of  these  later  regulations  undoubtedly  was 
to  fix  the  advance  royalty  as  the  minimum  to  be 
paid  so  that  the  leases  would  be  obligated  to 
continue  to  make  the  advance  royalty  payments 
notwithstanding  the  completion  of  a  producing 
well  at  least  until  the  time  that  the  production 
royalties  exceeded  the  advance  payment. 

In  my  opinion,  the  revised  regulations  are  with- 
out application  to  preexisting  leases  executed  on 
forms  (a)  and  (b) .  Under  the  plain  language  of 
these  lease  fomis  advance  royalties  are  not  re- 
quired to  be  paid  under  producing  leases.  The 
language  is  (sec.  3,  above)  that  the  advance  pay- 
ments are  to  be  made  "until  a  producing  well  has 
been  completed."  This  is  a  definite  time  limitation 
operating  to  detennine  the  obligation  of  the 
lessee  to  make  the  payment  immediately  upon  the 
completion  of  a  producing  well.  Termination  of 
the  obligation  is  not  conditioned  on  the  capacity 
of  the  well  nor  upon  the  amount  in  royalties  it 
may  produce  so  long  as  it  does  produce  royalties. 
In  oil  and  gas  leases,  the  word  "royalty"  is  used 
to  denote  the  interest  or  share  of  the  lessor  in  oil 
and  gas  production. ^  Accordingly,  the  term  "ad- 
vance royalty"  implies  in  itself  that  the  payments 
so  characterized  were  to  be  made  only  in  advance 
of  production.   Thereafter,    the  obligation   of   the 


^  Section  14,  Regulations  Governing  the  Leasing  of  Re- 
stricted Allotted  Indian  Lands  for  Mining  Purposes,  approved 
July  7,  1925;  section  33,  Regulations  Governing  Leasing  and 
Removal  of  Restrictions  on  Land  of  Members  of  the  Five 
Civilized  Tribes,  approved  July  7,   1925. 

*25  CFR  183.19  and   189.14. 

^Summers,  Oil  and  Gas,  sections  571   572. 


lessee  would  be  met  by  payment  of  the  stipulated 
royalties  on  production.  Under  a  provision  in 
lease  form  (a)  all  advance  royalties  paid  up  to 
the  date  of  completion  of  a  producing  well  are 
refunded  to  the  lessee  by  the  process  of  crediting 
the  advance  payments  on  the  production  royal- 
ties." Under  lease  form  (b)  the  credit  is  allowed 
only  for  the  year  for  which  the  payment  of  ad- 
vance royality  is  made.  Both  provisions  forcibly 
illustrate  that  payment  of  the  advance  royalties 
was  to  cease  with  production.  The  conclusion  is 
inescapable  that  this  type  of  lease  imposed  no 
obligation  upon  the  lessee  to  make  any  payment 
of  advance  royalty  after  a  producing  well  has 
been  completed  on  the  leased  premises.  While  the 
lease  provides  that  subsequent  regulations  shall 
become  a  part  of  the  lease  (sec.  8) ,  this  provision 
is  subject  to  the  express  limitation  that  no  such 
regulations  made  after  approval  of  the  lease  shall 
affect  its  terms  with  respect  to  the  rates  of  royalty 
or  payment  thereof.  The  later  revised  regulations 
as  applied  to  these  leases,  which  leases  contain 
no  requirement  for  the  payment  of  advance  royal- 
ties after  a  producing  well  has  been  completed, 
would  clearly  have  the  forbidden  effect. 

The  administrative  practice  and  interpretation 
with  respect  to  lease  forms  (a)  and  (b)  are  in 
general  accord  with  the  foregoing  view.  By  letter 
dated  November  25,  1940,  the  Director  of  the 
Geological  Survey  reports  that  the  oil  and  gas 
supervisor  has  not  computed  or  charged  advance 
royalties  as  a  minimum  requirement  against  the 
accounts  of  producing  leases  issued  on  form  (a) , 
and  that  this  accords  with  the  practice  followed 
by  the  Five  Civilized  Tribes  Agency.  An  Indian 
Office  letter  dated  July  18,  approved  July  22,  1924, 
holds  that  advance  royalties  under  this  type  of 
lease  are  not  be  considered  minimum  royalties. 
Another  Indian  Office  letter,  dated  May  27,  ap- 
proved May  31,  1935,  took  the  position  that  under 
a  lease  on  form  (b)  the  advance  royalty  payments 
represented  minimums  and  that  they  should  be 
made  in  advance  as  required  until  the  production 
royalties  exceeded  the  advance  royalties.  In  three 
subsequent  letters,  however,  approved  on  the  re- 
spective dates  of  July  26,  1934,  December  31,  1935, 
and  July  15,  1936,  the  Department  refrained  from 
collecting  advance  royalties  above  production  royal- 
ties on  the  ground  that  the  liability  of  the  lessee 
for  this  amount  was  too  doubtful. 

With  respect  to  lease  form  (c) ,  the  situation  is 
quite  different.  Since  the  adoption  of  that  form, 
the  Department  has  consistently  ruled  that  ad- 
vance royalty  payments  required  by  section  5  are 


'See    telegram   November    11,    1942,    from    Superintendent 
Landman  to  Secretary  of  the  Interior. 
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minimum  payments  to  be  continued  until  the 
royalties  on  production  exceed  the  advance  royal- 
ties. See  Indian  Office  letters  approved  June  6, 
1932,  and  July  26,  1934,  and  The  Texas  Company, 

decided  September  6,    1941,   57   I.D.    These 

decisions  are  in  my  opinion  correct. 

As  hereinbefore  pointed  out  the  revised  regula- 
tions plainly  fix  the  advance  royalty  as  the  mini- 
mum to  be  paid  so  that  the  lessee  is  obligated 
to  make  the  advance  royalty  payment  until  such 
time  as  the  production  royalties  exceed  the  ad- 
vance payment.  It  is  true  that  the  lease  form  pro- 
vides (sec.  12)  that  the  provisions  of  the  lease 
embody  all  of  the  material  and  substantial  terms 
and  conditions  of  the  contract  between  the  parties 
and  that  during  the  period  supervision  is  retained 
by  the  Secretary  of  the  Interior  the  lease  shall  be 
subject  to  the  supervisory  regulations  of  the  Secre- 
tary. But  the  revised  regulations  were  in  full  force 
and  effect  at  the  time  all  leases  on  this  form  were 
executed  and  approved.  As  pointed  out  in  the 
decision  in  the  case  of  the  Texas  Company,  supra, 
these  regulations  were  prescribed  under  authority 
of  Congress  and  have  the  force  and  effect  of  law. 
Accordingly,  they  must  be  deemed  to  be  a  part  of 
all  leases  thereafter  executed  to  the  same  extent 
35  if  written  therein.  The  declaration  in  section 
12  thus  cannot  be  regarded  as  intended  to  exclude 
the  application  of  such  preexisting  regulations 
but  rather  to  preclude  the  making  of  any  change 
in  the  material  and  substantial  terms  and  condi- 
tions of  the  lease  by  regulations  adopted  subsequent 
to  the  execution  and  approval  of  the  lease. 

It  should  be  pointed  out,  moreover,  that  the 
lease  and  regulations  are  not  in  conflict.  Section 
5  of  the  lease  provides  for  the  payment  of  advance 
royalty  until  the  lessee  shall  have  drilled  "a  pro- 
ducing well"  on  the  premises.  The  regulations  de- 
fine and  explain  what  is  meant  by  "producing 
well."  Reading  the  lease  and  regulations  together, 
as  they  must  be,  it  becomes  plain  that  a  well,  to 
be  producing  within  the  contemplation  of  section 
5,  must  produce  in  quantities  sufficient  to  return 
to  the  lessors  in  stipulated  royalties  an  income  in 
excess  of  the  advance  royalty.  At  that  time  and 
at  that  time  only  may  the  lessee  discontinue  the 
payment  of  advance  royalty. 

Questions  1  (a)  and  1  (b)  are  answered  in  the 
negative.  Question  1  (c)  is  answered  in  the  affirma- 
tive. 

2.  If  the  answer  to  questions  1  (a) ,  1  (b) ,  or 
1  (c)    is  in  the  affirmative,  is  the  requirement. 

(a)  Applicable  both  to  the  fixed  and  sub- 
sequent periods  during  which  the  lease  is 
continued  in  force  by  production;  or 


(b)  Limited  only  to  tire  fixed    (or  10-year) 
term,  and 

(c)  Are  such  payments  to  be  resumed  at 
any  time  if  production  on  the  lease  termin- 
ates? 

As  I  have  answered  questions  1  (a)  and  1  (b)  in 
the  negative,  it  is  necessary  to  consider  questions 
2  (a)  and  2  (b)  only  under  lease  form  (c) .  I  have 
already  concluded  that  under  section  5  of  this 
form  the  term  "producing  well"  means  a  well  pro- 
ducing in  such  quantities  that  the  production 
royalties  exceed  the  advance  royalty.  After  such 
a  well  has  been  established,  advance  royalty  pay- 
ments are  no  longer  required  either  during  the 
fixed  or  subsequent  periods  of  the  lease  because 
the  obligation  of  the  lessee  is  met  by  the  payment 
of  production  royalties.  As  a  well  producing  in 
quantities  insufficient  to  return  production  royal- 
ties in  excess  of  advance  royalty  is  not  a  producing 
well  within  the  meaning  of  section  5  of  the  lease, 
the  advance  royalty  payments  must  be  continued 
under  that  section  "during  the  term  of  the  lease." 
The  term  of  the  lease  as  used  in  the  quoted  pro- 
vision plainly  includes  the  fixed  term  of  10  years 
and  any  extension  of  that  term  beyond  that 
period  by  fulfillment  of  the  conditions  specified 
in  the  habendum  clause  of  the  lease  (sec.  2) .  My 
answer  to  questions  2  (a)  and  2  (b)  accordingly 
is  that  the  advance  royalty  payment  is  required 
as  a  minimum  both  during  the  fixed  and  subse- 
quent periods  of  the  lease  until  such  time  as  the 
lessee  shall  have  drilled  a  well  producing  in 
quantities  sufficient  to  return  to  the  lessors  an  in- 
come in  stipulated  royalties  in  excess  of  the  ad- 
vance royalty. 

Question  2  (c)  applies  to  all  three  types  of  leases 
and  will  be  answered  accordingly.  This  question, 
which  deals  with  tlie  resumption  of  advance  royalty 
payments  after  production  on  the  lease  terminates, 
is  answered  by  the  provisions  of  the  respective 
leases.  Lease  forms  (a)  and  (b)  do  not  provide 
for  the  resumption  of  advance  royalty  payments. 
The  regulation,  subsequently  adopted,  in  so  far  as 
they  purport  to  require  that  advance  royalty  pay- 
ments be  resumed,  would  run  afoul  of  the  pro- 
vision in  section  8  of  these  forms  that  no  regula- 
tion made  after  the  date  of  the  lease  shall  affect 
the  terms  of  the  lease  with  respect  to  rates  of 
royalty  or  payments  thereunder. 

As  to  form  (c) ,  specific  provision  is  made  in 
section  5  for  the  resumption  of  the  payment  of  ad- 
vance royalties  when  the  producing  well  or  wells 
cease  to  produce.  This  provision  is  applicable  in 
terms  only  during  the  fixed  period.  Cessation  of 
production  after  the  fixed  term  would,  of  course, 
terminate  the  lease  unless  other  conditions  speci- 


1184 


Department  of  the  Interior 


December  24,  1942 


fied  in  the  habendum  clause    (sec.   2)    for  exten- 
sion of  the  lease  beyond  the  fixed  period  are  met. 

3.  Are  advance  royalties  under  section  5  of 
lease  issued  on  Form  5—154  required  on  a  non- 
producing  lease  which  is  being  maintiiined  in 
force  and  effect  by  payment  of  non-utilized  gas 
well  rental  under  section  4  of  such  lease. 

I 

This  question,  it  appears,  has  arisen  in  con- 
nection with  a  lease  on  form  (c)  held  by  the 
LeFlore  County  Gas  and  Electric  Company  on 
420  acres  of  land  allotted  to  Nellie  Jones,  a  full- 
blood  Choctaw  Indian.  The  lease  was  approved 
on  September  19,  1927.  Accordingly,  its  10-year 
term  expired  September  18,  1937.  The  company 
drilled  one  well  on  the  lease  capable  of  produc- 
ing a  small  quantity  of  gas.  No  gas  has  been  pro- 
duced from  the  well.  Commencing  in  1934  and 
continuing  until  1940  the  company  has  paid  each 
year  in  advance  $100  as  rental  for  the  retention 
of  gas-producing  privileges  in  the  non-utilized 
well.  The  payments  were  made  imder  section  4 
of  the  lease  and,  the  company  contends,  such  pay- 
ments were  made  in  conformity  with  an  under- 
standing had  with  officials  of  the  Five  Civilized 
Tribes  Agency  that  the  payment  of  $100  per 
annum  satisfied  all  obligations  of  the  lessee  under 
the  lease.  On  June  22,  1940,  the  Assistant  Superin- 
tendent of  the  Five  Civilized  Tribes  Agency  made 
demand  on  the  company  for  payment  of  $1,920 
representing  the  advance  royalty  for  six  years 
commencing  in  1934  at  $1  per  acre  per  annum 
(the  rate  specified  in  the  lease  for  the  sixth  and 
succeeding  years  of  the  lease  term)  less  the  rental 
payments  of  $100  per  annum  which  the  lessee  had 
made  for  retention  of  gas-producing  privileges  in 
the  non-utilized  well.  After  a  hearing  had  been 
accorded  the  company  on  this  demand,  the  As- 
sistant Superintendent  declined  to  vacate  his  de- 
mand for  additional  payments.  The  company  ap- 
pealed. The  brief  and  argument  on  appeal  set 
forth  three  grounds:  First,  that  the  decision  is  con- 
trary to  and  in  the  face  of  the  plain  provisions 
of  the  lease;  second,  that  the  ruling  of  the  Superin- 
tendent will  discourage  development  of  minerals; 
and,  third,  that  the  ruling  is  inequitable  and  un- 
just because  the  company  was  led  to  believe  that 
the  payment  of  $100  per  year  was  all  that  would  be 
required.  The  second  and  third  grounds  are  pleas 
for  administrative  relief  rather  than  arguments  in 
support  of  the  legal  rights  of  the  company  under 
the  lease.  I  shall,  therefore,  address  myself  only 
to  the  first  ground. 

Section  5  of  this  form  of  lease  (form  (c) )  re- 
quires, as  we  have  seen,  that  advance  royalties  be 


paid  until  the  lessee  shall  have  drilled  a  produc- 
ing well  on  the  leased  land.  Section  4,  after  pro- 
viding for  a  royalty  of  12'/2  percent  of  the  value 
of  the  gas  in  the  field  where  produced,  contains 
this  further  provision: 

".  .  .  Failure  on  the  part  of  the  lessee  to 
use  a  gas-producing  well  which  cannot  profit- 
ably be  utilized  at  the  rate  herein  named 
shall  not  work  a  forfeiture  of  this  lease  so  far 
as  it  relates  to  mining  oil,  but  if  the  lessee 
desires  to  retain  his  gas-producing  privileges 
he  shall  pay  a  rental  of  $100  per  annum  in 
advance,  calculated  from  the  date  of  the  dis- 
covery of  gas  on  each  gas-producing  well,  the 
gas  from  which  is  not  marketed  nor  utilized 
other  than  for  operations  under  this  lease  .  .  ." 
(Emphasis  supplied.) 

Where  the  only  well  drilled  on  the  premises  is 
a  non-utilized  gas  well  on  which  the  lessee  is  pay- 
ing the  gas  rental  of  $100  per  annum  for  the 
retention  of  gas-producing  privileges,  the  question 
is  whether  the  condition  that  would  terminate  the 
lessee's  obligation  to  make  advance  royalty  pay- 
ments has  been  met.  To  meet  this  condition  such 
a  non-utilized  gas  well  must  be  held  to  be  a  pro- 
ducing gas  well  within  the  meaning  of  section  5. 
A  non-utilized  gas  well  is  not  in  my  opinion  such 
a  producing  well.  Section  5  plainly  contemplates 
actual  production  of  either  oil  or  gas  on  which 
the  stipulated  royalties  of  12V2  percent  are  paid. 
In  other  words,  the  well  must  produce  either  oil 
or  gas  in  paying  quantities.  This  is  plainly  indi- 
cated by  the  requirement  in  section  5  that  the 
advance  royalties  be  credited  on  the  stipulated 
royalties  for  the  year  for  which  the  payment  of 
the  advance  royalty  is  made.  The  payment  made 
on  a  non-utilized  gas  well  is  in  no  sense  a  royalty 
on  production.  It  is  a  rental  exacted  for  the  privi- 
lege of  retaining  gas-producing  privileges.  The 
tender  of  such  a  payment  is  in  itself  an  admission 
that  the  well  is  not  producing  in  paying  quantities 
(Sol.  Op.  April  19,  1934,  54  I.D.  422,  425).  As  the 
lease  contains  no  provisions  for  crediting  advance 
royalties  on  rental  payments,  the  rental  of  $100 
on  such  a  well  is  required  not  in  lieu  of,  but  in 
addition  to,  the  advance  royalty  payments  required 
by  section  5. 

The  demand  of  the  Assistant  Superintendent  of 
the  Five  Tribes  Agency  covers  advance  royalty 
payments  for  three  years  of  the  fixed  10-year  period 
of  the  lease  and  subsequent  years  down  to  the 
date  of  demand  during  which  subsequent  f)eriod 
the  lease  was  continued  in  force  by  the  payment 
of    a    non-utilized    gas    well    rental    of    $100    per 
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annumJ  Since  paragraph  4  refers  to  the  payment 
on  a  non-utihzed  well  as  a  rental,  the  words  "gas 
royalties"  in  the  habendum  clause  are  obviously 
mistakenly  used  for  "gas  rentals."  Under  the  pro- 
visions of  the  lease  the  lessee's  obligation  to  make 
the  advance  royalty  payments  is  not  confined  to 
the  fixed  term  of  10  years.  In  the  absence  of  actual 
production  returning  stipulated  royalties  in  excess 
of  the  advance  royalty,  the  payments  are  required 
to  be  made  throughout  the  "term  of  the  lease." 
As  already  stated  in  the  answers  to  questions  2  (a) 
and  2  (b) ,  this  plainly  embraces  the  fixed  term 
of  10  years  and  any  extension  of  that  term  by 
operation  of  the  habendum  clause.  In  urging  a 
contrary  interpretation,  the  LeFlore  County  Gas 
and  Electric  Company  places  reliance  on  the  pro- 
vision in  section  5  to  the  effect  that  "should  the 
producing  well  or  wells  on  said  land  cease  to  pro- 
duce during  the  fixed  term  hereof,  then  at  the 
next  succeeding  advance  royalty  paying  day,  lessee 
shall  resume  the  payment  of  advance  royalty."  This 
provision,  however,  deals  only  with  the  resumption 
of  advance  royalty  payments  when  production, 
which  originally  resulted  in  the  discontinuance  of 
the  payments,  ceases.  It  is  without  application  to 
a  lease  such  as  that  here  involved  which  has  at  no 
time  produced  oil  or  gas  in  paying  quantities. 

Question  3  is  accordingly  answered  in  the  af- 
firmative. However,  since  the  advance  royalty  pay- 
ments are  required  in  addition  to  the  rental  for 
a  nonutilized  gas  well,  the  demand  of  the  Assistant 
Superintendent  on  the  LeFlore  County  Gas  and 
Electric  Company  should  be  revised  to  cover  the 
entire  amount  of  the  advance  royalties  during  the 
period  included  in  the  demand. 

4.  The  Commissioner  of  Indian  Affairs  has  also 
submitted  a  question  concerning  the  apportion- 
ment of  advance  royalty  payments  as  between  as- 
signor and  assignee  where  after  the  expiration  of 
the  fixed  term  an  oil  and  gas  lease  executed  on 
lease  form  (c)  was  assigned  in  the  middle  of  a 
lease  year.  This  question  can  only  present  itself 
where  the  lease  is  being  maintained  by  production. 
Where,  as  appears  to  be  the  case  here,  such  produc- 
tion was  sufficient  to  produce  stipulated  royalties 
in  excess  of  the  advance  royalties,  the  obligation 
to  make  the  latter  payment  terminated  under 
section  5  of  the  lease.  The  provision  in  that  sec- 
tion for  the  resumption  of  advance  royalty  pay- 
ments upon  the  cessation  of  production  applies 
in  terms  only  to  the  fixed  period  of  10  years.  After 


the  fixed  term  has  expired,  neither  section  5  nor 
any  other  section  of  the  lease  requires  the  lessee 
to  resume  the  payment  of  advance  royalty  when 
production  ceases  or  when  it  declines  to  the  extent 
that  production  royalties  are  less  than  the  advance 
royalties.  The  question  of  apportionment  of  ad- 
vance royalties  as  between  the  assignor  and  as- 
signee of  such  a  lease  cannot,  therefore,  arise. 

Warner  W.  Gardner, 

Solicitor. 

Approved:  December  24,  1942. 

Oscar  L.  Chapman,  Assistant  Secretary. 
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'The  habendum  clause  (sec.  2)  provides,  inter  alia,  that 
the  lease  shall  continue  in  force  as  much  longer  after  the 
10-year  period  as  the  "gas  royalties  for  wells  capable  of  pro- 
ducing gas  in  paying  quantities,  but  not  utilized  are  paid, 
as  provided   in   paragraph   4  hereof." 


Synopsis  of 
Solicitor's  Opinion 

Re:  Jurisdiction  to  regulate  hunting  and  fishing 
on   the  diminished   and   ceded   portions   of 
the    Wind    River    Resei-vation,     with    par- 
ticular reference  to  Bull  and  Ray  Lakes  on 
the   diminished   portion   of    the    reservation 
and  Ocean  Lake  on   the  ceded   portion   of 
the  reservation. 
Held:  (l)That   the   tribal   councils   may   regulate 
hunting  and  fishing  on   the  diminished 
portion  of  the  reservation  by  Indians  as 
well    as   non-Indians,    and   in    particular 
that  they  may  regulate  fishing  on   Bull 
and  Ray  Lakes  on  the  diminished  portion 
of  the  reservation. 

(2)  That  the  State  may  regulate  hunting  and 
fishing  on  the  ceded  portion  of  the 
reservation,  including  fishing  in  Ocean 
Lake,  except  that  the  tribal  councils  may 
regulate  hunting  and  fishing  on  such 
areas  thereof  as  may  be  restored  to  tribal 
ownership  pursuant  to  the  provisions  of 
the  Shoshone  Judgment  Act  (53  Stat. 
1128,  25  U.S.C.  sees.  571-77). 

(3)  That  the  requirement  of  State  licenses 
to  hunt  or  fish  on  the  ceded  portion  of 
the  reservation  may  not,  however,  be 
made  a  means  of  raising  revenue. 

(4)  That  section  216,  25  U.S.C,  is  applicable 
to  the  restored  lands  but  that  it  may 
be  invoked  only  against  non-Indians  who 
hunt  up)on  the  lands  without  a  license. 
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The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  submitted  to  me  a  number  of  questions 
relating  to  the  regulation  of  hunting  and  fishing 
on  the  Wind  River  Reservation  in  Wyoming. 
These  questions  have  arisen  as  a  result  of  the 
adoption  by  the  Shoshone  and  Arapahoe  Tribal 
Councils  of  regulations  governing  fishing  on  Bull 
Lake  and  Ray  Lake,  which  are  both  within  the 
diminished  portion  of  the  reservation,  as  well  as 
on  Ocean  Lake,  which  is  on  the  ceded  portion  of 
the  reservation.  These  tribal  regulations,  apart 
from  the  measures  of  conservation  which  they 
embody,  provide  for  tlie  issuance  of  free  permits 
to  the  enrolled  members  of  the  tribes  and  their 
immediate  families  but  require  all  other  persons 
to  pay  for  tribal  permits  in  addition  to  securing 
proper  State  licenses. 

Following  the  adoption  of  these  regulations,  the 
Wyoming  Game  and  Fish  Commission  requested 
this  Department  "to  clarify  and  determine  the 
exact  status"  of  that  Commission  "with  reference 
to  the  control  of  all  the  wild  life  and  fish  on 
what  is  known  as  the  ceded  portion  of  the  Sho- 
shone Reservation."  The  Commission  states  that 
it  has,  tor  a  number  of  years,  protected  and  re- 
stored a  number  of  game  species  on  the  ceded 
portion  of  the  reservation,  but  that,  as  the  result 
of  the  recent  purchases  by  the  Shoshone  Indians 
of  certain  tracts  of  land  within  that  area  with 
tribal  funds  made  available  for  the  purpose  by 
the  act  of  July  27,  1939,  known  as  the  Shoshone 
Judgment  Act  (53  Stat.  1128,  25  U.S.C.  sees.  571- 
577) ,  confusion  exists  as  to  where  jurisdiction  lies 
to  control  hunting  and  fishing  therein.  While  the 
Commission's  request  is  limited  to  the  status  of 
the  ceded  portion  of  the  reservation,  its  orders 
have  nevertheless  contained  regulations  governing 
fishing  on  Bull  Lake  and  Ray  Lake  which  are 
within  the  diminished  portion  of  the  reservation. 

After  the  reservation  area,  as  established  by  the 
treaty  of  July  3,  1868  (15  Stat.  673),  had  been 
diminished  by  the  act  of  March  3,  1905  (33  Stat. 
1016) ,  the  Wyoming  Game  and  Fish  Commission 
appears  also  to  have  assumed  full  control  over  big- 
game  on  the  ceded  lands.  I  am  informed  that  dur- 
ing this  whole  period  the  entire  area  has  been 
officially  closed  under  State  regulations  except  that 
open  seasons  were  authorized  in  1935-36.  I  am 
also  informed  that  little  hunting  was  done  by  In- 
dians on  the  ceded  lands  until  1939.  Since  then, 
however,  there  has  been  a  slight  increase  in  Indian 
hunting  activity. 

1.  I  shall  first  deal  with  the  simpler  questions. 


which  are  whether  the  tribal  councils  have  au- 
thority to  regulate  hunting  and  fishing  on  the 
diminished  portion  of  the  reservation.  I  need  say 
little  to  demonstrate  the  validity  of  the  general 
proposition  that  Indians  may  hunt  and  fish  on 
their  reservations  without  conforming  to  State  con- 
servation laws.  Insofar  as  the  Indians  are  con- 
cerned State  jurisdiction  is  excluded.  It  has  been 
so  decided  by  State  as  well  as  Federal  courts. 
State  V.  Cooney,  80  N.W.  696  (Minn.)  ;  Cohen  v. 
Gould,  225  N.W.  435  (Minn.)  ;  State  v.  Cloud, 
228  N.W.  611  (Minn.)  ;  State  v.  Johnson,  249  N.W. 
284  (Wise.)  ;  Pioneer  Packing  Co.  v.  Winslow, 
294  Pac.  557  (Wash.)  ;  United  States  v.  Sturgeon, 
Fed.  Gas.  16413,  6  Sawy.  29  (D.C.D.  Nev.)  ;  In  re 
Blackbird,  109  Fed.  139  (D.C.W.D.  Wise.) ;  In  re 
Lincoln,  129  Fed.  247  (D.C.N.D.  Cal.)  ;  United 
States  ex  rel.  Lynn  v.  Hamilton,  233  Fed.  685 
(D.C.W.D. N.Y.) .  Indeed  it  has  been  said  that  the 
power  of  the  State  to  apply  its  conservation  laws 
to  Indians  on  an  Indian  reservation  is  excluded 
by  the  mere  fact  that  it  is  a  reservation  validly 
created  under  Federal  authority.  The  treaty  of 
July  3,  1868,  which  created  the  Wind  River  Reser- 
vation, contained  no  express  recognition  of  hunting 
or  fishing  rights,  but  no  such  provision  is  neces- 
sary. The  Indians  retain  such  rights  by  the  very 
nature  of  the  grant.  Such  was  the  implication  in 
United  States  v.  Winans,  198  U.S.  371,  381,  where 
the  Supreme  Court  commented  that  the  right  of 
the  Indians  to  fish  was  "not  much  less  necessary 
to  the  existence  of  the  Indians  than  the  atmos- 
phere they  breathed." 

However,  in  all  the  reported  cases  the  precise 
question  involved  has  been  the  power  of  the 
State  to  punish  Indians  for  hunting  or  fishing  on 
their  resei-vations,  while  the  question  now  also  pre- 
sented to  me  is  the  power  of  the  Indian  tribes  to 
regulate  hunting  ancl  fishing  on  the  reservation  by 
non-Indians.  However,  this  power  too  would  seem 
to  be  undoubted.  It  is  only  an  exercise  of  the 
well-established  right  of  tribal  sovereignty,  as  well 
as  an  exercise  of  the  power  of  dominion  which  any 
owner  has  over  his  property.  As  the  court  pointed 
out  in  United  States  v.  Sturgeon,  supra:  "It  is 
plain  that  nothing  of  value  to  the  Indians  will 
be  left  of  their  reservation  if  all  the  whites  who 
choose  may  resort  there  to  fish."  The  court  there- 
fore held  that  white  men  who  go  upon  the  reserva- 
tion to  fish  do  so  "contrary  to  law."  An  Indian 
tribe  has  also  an  inherent  power  to  exclude  tres- 
passers upon  its  lands  (Buster  v.  Wright,  135  Fed. 
947  (CCA.  8th)  ;  1  Op.  Atty.  Gen.  465,  17  Op. 
Atty.  Gen.  134,  18  Op.  Atty.  Gen.  34),  as  well  as 
power  to  exclude  nonmembers  from  the  reserva- 
tion, and  by  virtue  of  this  f>ower  it  may  impose 
license  fees  for  the  privilege  of  entering  its  domain. 
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or  remaining  thereon.  The  tribal  councils  may 
therefore  require  that  nonmembers  of  the  tribe, 
including  resident  landowners,  shall  secure  reserva- 
tion fishing  permits  and  observe  conservation  rules. 
The  penalties  imposed  for  violation  of  the  fishing 
regulations  are  the  forfeiture  of  the  permit,  and 
the  confiscation  of  the  fishing  equipment  in  the 
jx>ssession  of  the  violator  at  the  time  of  his  detec- 
tion. The  violator  is  also  declared  to  be  "subject 
to  prosecution  for  trespass  on  Indian  lands."  The 
provision  for  forfeiture  and  confiscation  is  valid. 
James  H.  Hamilton  v.  United  States,  42  Ct.  CI. 
282.  The  threat  of  prosecution  for  trespass  must, 
however,  be  regarded  as  partly  vain.  There  is  no 
State  statute,  nor  any  general  Federal  statute 
authorizing  criminal  prosecution  for  trespass  on 
Indian  lands.  25  U.S.C.  sec.  216  imposes  a  penalty 
only  for  unlawful  hunting  on  Indian  lands. 

2.  It  remains  to  be  considered  whether  there 
are  any  special  circumstances  affecting  the  rights 
of  the  tribal  councils  to  regulate  fishing  in  the 
waters  of  Bull  and  Ray  Lakes.  I  am  informed  that 
Bull  Lake  was  originally  a  natural  lake  entirely 
on  tribal  lands,  but  it  has  been  somewhat  modified 
through  the  construction  of  a  dam  at  its  lower 
end  by  the  Bureau  of  Reclamation  pursuant  to 
the  act  of  March  14,  1940  (54  Stat.  49) .  This  act 
however,  only  granted  easements  to  the  United 
States  over  tribal  and  allotted  lands  of  the  Wind 
River  Reservation  for  a  dam  and  reservoir  pur- 
poses in  connection  with  the  development  of  the 
Riverton  Reclamation  project.  Not  only  did  this 
act  not  extinguish  the  Indian  title,  but  section  3 
thereof  expressly  provided:  "The  easements  herein 
granted  shall  not  interfere  with  the  use  by  the 
Indians  of  the  Wind  River  or  Shoshone  Indian 
Reservation  of  the  lands  herein  dealt  with  and  the 
waters  of  Bull  Lake  Creek  and  the  reservoir  inso- 
far as  the  use  by  the  Indians  shall  not  be  incon- 
sistent with  the  use  of  said  lands  for  reservoir 
purposes."  This  express  reservation  of  existing 
rights  confirms  the  conclusion  that  Indian  control 
of  the  lake  for  fishing  purposes  was  not  affected 
in  any  way.  I  am  not  informed,  and  I  have  no 
reason  to  suppose  that  fishing  activities  will  be 
"inconsistent  with  the  use  of  said  lands  for 
reservoir  purposes."  At  most  only  the  lower  end  of 
the  lake  has  been  modified  by  the  Reclamation 
project. 

3.  I  proceed  to  consider  the  special  status  of  Ray 
Lake,  which  should  more  properly  be  called  Ray 
Lake  Reservoir,  since  it  is  a  wholly  artificial  rather 
than  a  natural  lake.  Construed  by  the  Indian 
Irrigation  Service  as  an  Indian  irrigation  project, 
it  is  now  part  of  the  Wind  River  Irrigation 
Project,  and  irrigates  non-Indian  as  well  as  IncUan 
lands.  Although  not  a  natural  lake,  a  depression 


existed  once  at  the  site  of  the  present  Ray  Lake 
l^eservoir  forming  pot  holes  which  collected  some 
water  after  the  spring  runoffs  or  heavy  storms  but 
these  shallow  pools  would  soon  dry  up  and  never 
contained  any  fish.  Some  time  between  1910  and 
1913  there  was  built  at  the  site  of  the  present  dam 
a  small  dike,  together  with  a  lateral  from  the 
Ray  main  canal  to  supply  water  to  the  site.  En- 
largement of  this  small  original  development  was 
authorized  in  1923  and  the  work  was  completed 
in  1925.  The  Interior  Department  Appropriation 
Act  of  1922  (act  of  May  24,  1922,  42  Stat.  552, 
580),  appropriated  $10,000  for  the  acquisition  of 
the  necessary  lands  or  rights-of-way.  The  present 
Ray  Lake  Reservoir,  which  is  entirely  within  the 
reservation,  covers  an  area  of  approximately  500 
acres  when  filled  but  the  whole  project  embraces  an 
area  of  about  700  acres.  Of  these,  380  acres  were 
unallotted  tribal  lands  withdrawn  as  a  reservoir 
reserve  by  departmental  action  on  April  7,  1921; 
21.4  acres,  acquired  with  the  funds  appropriated 
consisted  of  two  parcels  of  fee-patented  land  in  non- 
Indian  ownership;  the  remaining  acres  were  Indian 
trust  allotments  similarly  acquired  from  their  In- 
dian owners.  The  whole  project  includes  not  only 
the  lake  or  reservoir  bed  but  the  dam  and  spillway, 
and  there  is  a  variable  border  around  the  lake 
that  is  above  the  high  water  elevation.  The  dam 
and  control  works  are  located  on  one  of  the  fee- 
patented  tracts.  Other  parts  of  the  fee-patented 
lands  are  above  the  freeboard  line  of  the  reservoir 
at  high  water,  and  also  do  not  therefore  form 
part  of  the  bed  of  Ray  Lake  Reservoir. 

Since  Ray  Lake  was  not  in  existence  when  the 
reservation  was  created,  the  tribe  can  hardly  assert 
an  implied  right  of  an  aboriginal  character  to  fish 
in  its  waters.  It  is  also  true  that  the  United  States 
has  acquired  title  to  a  portion  of  the  bed  of  the 
lake  by  purchasing  the  Indian  trust  allotments, 
and  the  two  small  parcels  of  fee-patented  land,  a 
few  acres  of  which  may  form  part  of  the  bed  of 
the  lake  although  this  is  not  entirely  clear  from 
the  submitted  facts.  Nevertheless,  it  is  apparent 
from  what  was  done  that  it  must  have  been  the 
intention  to  dedicate  all  lands  constituting  the 
Ray  Lake  Reservoir  Project  to  Indian  use,  and 
thus  to  restore  them  to  reservation  status. ^ 

Ray  Lake  lies  wholly  within  the  exterior  bound- 
aries of  the  diminished  portion  of  the  reservation. 
The  reason  that  a  State  may  not  apply  its  conser- 
vation laws  to  Indians  on  Indian  reservations 
validly   created    under    Federal    authority    is    that 


'  That  an  Indian  reservation  is  merely  land  set  apart  for 
tribal  use  and  occupancy,  and  that  no  particular  formalities 
need  be  observed  in  making  such  a  disposition,  see  the  dis- 
cussion, infra,  in  connection  with  the  ceded  lands. 
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the  creation  of  such  a  reservation  is  the  plainest 
and  most  unmistakable  manifestation  of  the  exclu- 
sive guardianship  of  the  Federal  Government  over 
the  Indians.  It  cannot  therefore  be  readily  as- 
sumed that  the  Federal  Government  by  under- 
taking inigation  work  upon  the  reservation  in- 
tended either  to  enlarge  State  jurisdiction  in  any 
way,  or  to  interfere  with  the  normal  exercise  of 
tribal  sovereignty.  After  all,  Ray  Lake  was  con- 
structed as  an  Indian  irrigation  project  within  the 
exterior  boundaries  of  the  reservation.  In  making 
the  appiopriation  for  the  project,  Congress  mani- 
fested no  intention  to  interfere  with  the  jurisdic- 
tional status  quo.  So  far  as  concerns  the  tribal 
land,  the  intention  could  not  have  been  more  than 
to  acquire  a  flowage  easement.  When  the  tribe 
was  deprived  of  the  agricultural  use  of  these  lands, 
it  must  have  been  intended  to  confer  upon  it 
the  only  use  to  which  the  lands  might  thereafter 
be  put,  and  the  new  use  was  to  be  deemed  a  sub- 
stitute for  the  old.  As  for  the  lands  foiTnerly  in 
private  ownership,  the  correspondence  relating  to 
their  acquisition  shows  that  when  the  project  was 
first  being  considered  the  intention  was  simply  to 
acquire  a  right-of-way  over  these  lands,  and  the 
titles  were  acquired  only  because  they  would  have 
bad  no  other  value.  The  fact  that  these  lands  were 
almost  entirely  Indian  lands  over  which  the  State 
had  never  acquired  jurisdiction  makes  it  easier  to 
assume  that  all  of  them  were  to  be  devoted  to 
Indian  use.  In  the  case  of  Bull  Lake,  the  modifica- 
tion of  which  was  authorized  many  years  later, 
Congress  did,  it  is  true,  expressly  provide  that 
the  rights  of  the  Indians  should  not  be  affected  - 
but  this  provision  can  most  properly  be  deemed 
to  have  been  made  only  out  of  an  abundance  of 
caution. 

This  conclusion  is  not  invalidated  by  the  fact 
that  the  lands  abutting  upon  the  lake  bed  are  for 
the  most  part  in  non-Indian  private  ownership. 
Since  Ray  Lake  is  not  a  natural  but  an  artificial 
lake,  and  the  title  to  the  bed  of  the  lake  is  not 
in  the  State,  the  abutting  non-Indian  proprietors 
cannot  assert  a  right  to  fish  in  the  lake  waters. ^  It 
may  be  that  such  proprietors  can  prevent  access 
to  the  lake  by  others  but  this  neither  enlarges 
the  right  of  the  State  to  regulate  nor  diminishes 
the  right  of  the  tribes.  Whoever  does  choose  to 
fish  in  the  lake,  whether  an  abiUting  proprietor, 
a  non-Indian  outsider,  or  a  member  of  the  tribes, 
must  abide  by  the  regulations  adopted  by  the 
tribal  councils. 

4.  There   remains    to   be    considered    the    more 


''Section  3  of  the  act  of  March   14,  1940,  supra. 

^As  indicated  above,  the  United  States  acquired  by  pur- 
chase all  of  the  lands  constituting  the  bed  of  Ray  Lake 
except  the  unallotted  tribal  lands. 


difficult  question  of  the  asserted  rights  of  the  tribal 
councils  to  regulate  hunting  and  fishing  on  the 
ceded  lands. 

a.  At  the  time  of  the  admission  of  the  State  of 
Wyoming  into  the  Union  the  lands  comprising 
what  have  come  to  be  known  as  the  "diminished" 
and  "ceded"  portions  of  the  Shoshone  or  Wind 
River  Reservation  were  held  by  the  Indians  with 
all  the  rights  which  use  and  occupancy  could 
give.  By  the  treaty  of  July  2,  1863  (18  Stat.  685), 
the  United  States  expressly  recognized  the  rights 
of  the  Shoshone  to  these  lands.  By  the  treaty  of 
July  3,  1868  (15  Stat.  673)  ,  however,  it  was  agreed 
between  the  Shoshone  Indians  and  the  United 
States  that  only  the  "district  of  country"  definitely 
described  therein,  which  included  both  the  "dimin- 
ished" and  "ceded"  portions  of  the  present  reserva- 
tion, should  be  "set  apart  for  the  absolute  and 
undisturbed  use  and  occupation  of  the  Indians," 
and  that  the  Indians  would  make  this  reservation 
their  permanent  home.  But  again  on  March  3, 
1905,  after  the  admission  of  the  State  of  Wyoming 
into  the  Union,  Congress  ratified  the  agreement 
with  the  Indians  by  which  they  ceded  a  portion 
of  their  lands  to  the  United  States  for  disposition 
in  the  manner  specified  therein  (33  Stat.  1016). 
There  can  be  no  doubt  that  a  trust  was  thereby 
impressed  upon  the  ceded  lands,  for  the  agreement 
expressly  provided  that  "the  United  States  shall 
act  as  trustee  for  said  Indians  to  dispose  of  said 
lands  and  to  expand  for  said  Indians  and  pay  over 
to  them  the  proceeds  received  from  the  sale  thereof 
only  as  received,  as  herein  provided."  See  Ash  Sheep 
Co.  V.  Uriited  States,  252  U.S.  159.  In  1915,  how- 
ever, the  sale  of  the  ceded  lands  was  postponed 
indefinitely.  On  September  27,  1918,  moreover, 
certain  lands  within  the  ceded  portion  of  the 
reservation  were  withdrawn  from  public  entry 
under  the  provisions  of  section  3  of  the  act  of 
June  17,  1902  (32  Stat.  388),  known  as  the 
Reclamation  Act. 

Article  IV  of  the  treaty  expressly  reserved  to 
the  Indians  the  right  "to  hunt  on  the  unoccupied 
lands  of  the  United  States  so  long  as  game  may  be 
fotmd  thereon,  and  so  long  as  peace  subsists  among 
the  whites  and  Indians  on  the  borders  of  the 
htniting  districts."  So  long  as  the  lands  ceded 
under  the  act  of  March  3,  1905,  remained  vacant, 
these,  too,  might  be  regarded  as  "unoccupied 
lands."  But  in  Ward  v.  Race  Horse,  163  U.S.  504, 
the  Supreme  Court  of  the  United  States  held  that 
the  right  granted  in  Article  IV  of  the  treaty  of 
July  3,  1868,  to  hunt  on  the  occupied  lands  of  the 
United  States  was  by  its  very  nature  terminated 
by  the  admission  of  the  State  of  Wyoming  into 
the  Union  upon  an  equality  with  all  other  States. 
It  is  necessary,  however,  to  consider  whether  the 
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Indians  retained  hunting  or  fishing  rights  on  the 
ceded  lands  free  from  State  regulation  by  virtue 
of  the  trust  character  of  the  lands. 

The  extent  of  State  criminal  jurisdiction  over 
ceded  Indian  lands  held  in  trust  by  the  United 
States  has  long  been  uncertain.  The  leading  case 
on  Indian  ceded  lands,  Ash  Sheep  Co.  v.  United 
States,  stipra,  was  not  technically  a  criminal  pro- 
ceeding but  a  suit  under  section  2117  of  the 
Revised  Statutes  by  which  a  penalty  was  imposed 
for  pasturing  horses,  mules,  or  cattle  "on  any 
land  belonging  to  any  Indian  or  Indian  tribe." 
The  court  held  that  because  they  were  ceded  in 
trust  the  lands  remained  "Indian  lands"  within  the 
meaning  of  the  statute,  and  that  the  Indians  were 
entitled  to  the  amount  of  the  penalty.  The  court 
reasoned  that  since  "any  benefits  which  might  be 
derived  from  the  use  of  the  lands  would  belong 
to  the  beneficiaries  and  not  to  the  trustee,"  they 
"did  not  become  'Public  lands'  in  the  sense  of 
being  subject  to  sale,  or  other  disposition,  under 
the  general  land  laws."  (p.  166.)  The  court  thus 
reaffirmed  its  earlier  declarations  to  the  same 
effect  in  Minnesota  v.  Hitchcock,  185  U.S.  373, 
and  United  States  v.  Mille  Lac  Band  of  Chippeiva 
Indians  in  the  State  of  Minnesota,  229  U.S.  498. 
See  also  19  Op.  Atty.  Gen.  117.  In  consequence  of 
these  decisions  this  Department  has  always  held 
that  Indian  lands  ceded  in  trust  are  "Indian  lands," 
in  the  sense  that  the  Indians  have  an  equitable 
interest  in  tlie  proceeds  derived  from  their  dispo- 
sition, and  "public  lands"  in  the  sense  that  they 
are  subject  to  disposition  under  the  public  land 
laws  although  only  in  limited  ways  and  upon 
certain  conditions.    (56  I.D.  330.) 

In  a  number  of  State  cases  involving  the  ques- 
tion of  the  power  of  a  State  to  apply  its  conserva- 
tion laws  to  Indians  on  lands  ceded  by  them 
outright  rather  than  in  trust  so  that  they  were  in 
no  sense  Indian  lands,  the  jurisdiction  of  the  State 
has  been  upheld  except  when,  as  in  State  v.  Cloud, 
supra,  the  game  violation  was  committed  by  the 
Indian  on  an  allotment  held  in  trust  for  him  by 
the  United  States  on  the  ceded  portion  of  the 
reservation.  State  v.  Morrin,  117  N.W.  1006 
(Wise.)  ;  People  v.  Chosa,  233  N.W.  205  (Mich.)  ; 
and  State  v.  La  Barge,  291  N.W.  299  (Wise). 
These  decisions  were  based  upon  the  authority 
of  such  cases  as  United  States  v.  Winans,  198  U.S. 
371,  and  Kennedy  v.  Becker,  241  U.S.  556,  involv- 
ing treaty  rights  to  fish  on  ceded  lands.  While 
these  cases  are  distinguishable,*  they  necessarily 
In  the  Winans  case  the  interference  with  the  treaty 
fishing  right  was  by  private  persons  while  in  Kennedy  v. 
Becker  the  cession  was  to  Robert  Morris,  a  private  indi- 
vidual, rather  than  to  the  United  States.  In  both  cases  the 
court  said  that  by  virtue  of  the  treay  the  Indians  acquired 
an  easement  but  that  this  was  subject  to  State  regulaion. 


assumed  that  a  reserved  treaty  right  to  hunt  or  fish 
on  non-Indian  land  was  a  right  of  property  rather 
than  of  sovereignty.  In  the  Winans  case,  the  court 
declared  that  the  existence  of  the  treaty  right  did 
not  "restrain  the  State  imreasonably,  if  at  all,  in 
the  regulation  of  the  right."  In  the  recent  case  of 
Tulee  V.  State  of  Washington,  315  U.S.  681,  while 
the  court  denied  the  power  of  the  State  to  require 
Indians  to  obtain  a  State  license  before  they  could 
exercise  a  reserved  treaty  right  of  fishing  on  non- 
Indian  lands,  it  pointed  out  that  "the  treaty  leaves 
the  State  with  power  to  impose  on  Indians,  equally 
with  others  .  .  .  resti-ictions  of  a  purely  regulatory 
nature  .  .  ." 

If  the  existence  of  a  treaty  right  to  hunt  on  non- 
Indian  lands  is  insufficient  to  manifest  an  exclusive 
interest  in  the  United  States,  it  may  well  be  asked 
whether  there  is  any  reason  of  policy  for  denying 
State  jurisdiction  on  lands  ceded  in  trust  under  an 
agreement  containing  no  express  reservation  of 
hunting  or  fishing  rights,  btit  which  are  neverthe- 
less constituted  "Indian"  lands  as  a  result  of  the 
agreement.  The  fact  that  such  lands  are  also  in 
a  sense  "public"  lands  complicates  the  question. 
To  avoid  confusion  of  thought  it  will  be  best  to 
examine  it  in  terms  of  the  realities  of  the  situation 
rather  than  in  terms  of  this  Janus-faced  concept. 

When  lands  have  been  ceded  by  the  Indians 
under  an  agreement  contemplating  the  sale  of  the 
lands  to  non-Indian  settlers  with  the  proviso  that 
the  proceeds  derived  from  the  sale  of  the  lands 
shall  be  held  for  or  paid  to  the  Indians,  it  is  ap- 
parent that  the  latter  still  have  certain  property 
rights  in  the  lands.  They  are  the  beneficial  owners 
of  the  lands,  and  to  protect  their  rights  a  trust  is 
impressed  upon  the  lands  themselves.  It  would 
be  difficult  to  deduce  from  such  an  agreement, 
however,  that  they  intended  to  reserve  any  rights 
of  sovereignty  over  such  lands.  Since  the  lands 
are  to  be  sold,  they  could  not  intend  to  make  their 
homes  upon  them,  nor  to  employ  them  as  game 
preserves  to  the  exclusion  of  any  white  settlers. 
The  right  of  occupancy,  as  well  as  the  title  would 
be  in  the  Federal  Government,  for  a  trustee  has 
the  right  to  possession  as  well  as  the  legal  title. 
If  the  Indians  intended  to  reserve  any  rights  which 
were  not  implied  in  the  terms  of  the  trust  itself, 
it  would  have  been  easy  to  set  them  forth  in  the 
agreement.  Indeed,  in  the  case  of  the  earlier  land 
cessions,  when  the  Indians  ceded  their  lands  out- 
right, thy  frequently  made  an  express  reservation 
of  the  right  to  hunt  or  fish  on  the  ceded  lands. 
No  such  express  reservation  however,  is  to  be 
found  in  the  act  of  March  3,  1905.  I  must,  there- 
fore, conclude  that  when  the  Indians  agreed  to 
the  sale  of  their  lands  they  necessarily  surrendered 
riglits  of  sovereignty  over  them. 
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b.  But  it  is  still  necessary  to  determine  whether 
the  United  States  had  any  such  interest  in  the 
ceded  lands  that  the  State  was  barred  from  exer- 
cising its  police  power  over  them.  Although  the 
tribal  councils  no  longer  could  regulate  hunting 
and  fishing  on  the  ceded  lands,  such  a  power,  it 
might  be  argued,  was  vested  in  the  Secretai-y  of 
the  Interior  as  consei-vator  of  the  public  domain. 

There  is  no  doubt,  however,  that  the  State  can 
enforce  its  conservation  laws  on  public  lands.  The 
Federal  Government,  to  be  sure,  if  necessary  to 
protect  its  interests  in  such  lands  may  disregard 
State  conservation  laws  but  in  the  absence  of  an 
overriding  Federal  interest,  they  remain  appli- 
cable. Although  it  has  been  held  that,  under  au- 
thority conferred  by  statute.  Federal  administra- 
tive officers  could  proceed  to  exterminate  deer 
committing  depredations  in  a  national  forest  des- 
pite inhibitions  of  state  conservation  laws,  it  is 
implicit  in  this  decision  that  the  State  conserva- 
tion laws  would  normally  have  governed  {Hunt  v. 
United  States,  278  U.S.  96) .  Federal  jurisdiction 
over  game  in  a  national  forest  was  based  on  an 
express  cession  of  State  jurisdiction  in  Chalk  v. 
United  States,  114  F.  (2d)  207  (C.C.A.,  4th).  As 
said  by  Mr.  Justice  Brandeis  in  Omaechevarria  v. 
Idaho,  246  U.S.  343,  346: 

".  .  .  The  police  power  of  the  State  extends 
over  the  federal  public  domain,  at  least  when 
there  is  no  legislation  by  Congress  on  the 
subject  ..."  5 

The  crucial  question  in  determining  the  appli- 
cability of  State  conservation  laws  to  ceded  Indian 
lands  is  whether  the  exercise  of  this  jurisdiction 
will  interfere  with  or  embarrass  the  Federal  Gov- 
ernment in  the  execution  of  the  purpose  for  which 
it  holds  the  lands.  Even  if  State  jurisdiction  over 
such  lands  be  conceded,  still  it  does  not  extend, 
as  the  court  said  in  Utah  Poioer  &  Light  Co.  v. 
United  States,  243  U.S.  389,  404: 

".  .  .  to  any  matter  that  is  not  consistent 
with  full  power  in  the  United  States  to  pro- 
tect its  lands,  to  control  their  use  and  to  pre- 
scribe in  what  manner  others  may  acquire 
rights  in  them.  .  ." 

See  also  Fort  Leavenworth  R.R.  Co.  v.  Lowe,  114 
U.S.  525;  Arlington  Hotel  Company  v.  Fant,  278 


^See  also  H.  R.  Fields,  "Jurisdicion  Over  Nationally 
Owned  Areas  and  National  Parks,"  24  California  Law  Re- 
view 573-79;  F.  W.  Laurent,  "Federal  Areas  Within  Ex- 
terior Boundaries  of  States,"  17  Tennessee  Law  Review 
328-54;  M.  N.  Orfield,  "extent  of  Federal  Jurisdiction  Over 
Wildlife,"  16  Nebraska  Law  Bulletin  164-71. 


U.S.  439;  Surplus  Trading  Company  v.  Cook,  281 
U.S.  647;  James  v.  Dravo  Contracting  Co.,  302 
U.S.  134;  Stewart  &  Co.  v.  Sadrakula,  309  U.S.  94. 
The  general  rule  was  specifically  applied  to  an 
Indian  reservation  in  the  Surplus  Trading  Com- 
pany case. 

I  fail  to  perceive,  however,  any  overriding  Fed- 
eral interest  which  would  justify  regulation  by 
the  Seaetary  of  the  Interior  of  hunting  and  fishing 
on  the  ceded  lands.  Such  lands,  to  be  sure,  are 
"public  lands"  in  a  qualified  sense,  but  this  quali- 
fication extends  only  to  the  manner  of  disposition 
of  the  ceded  lands  and  the  payment  of  the  pro- 
ceeds derived  from  their  sale.  Since  the  Indians 
in  ceding  their  lands  for  disposition  to  white 
settlers  terminated  the  sovereignty  of  the  tribe 
over  thein,  and  the  Federal  Government  in  acquir- 
ing title  to  the  lands  acauired  only  such  jurisdiction 
as  would  enable  it  to  discharge  the  terms  of  the 
trust,  I  must  conclude  that  the  police  power  of  the 
State  attached  to  the  ceded  lands  at  the  moment 
of  cession.  As  conservator  of  the  public  domain, 
the  Secretary  of  the  Interior  could  not  interfere 
with  the  exercise  of  the  State  Police  power,  and 
there  was  nothing  in  the  nature  of  the  cession 
which  required  that  the  Secretary  should  have 
anv  greater  power  over  the  ceded  lands  than  he 
could  exercise  over  public  lands  in  general. 

This  conclusion  is  in  no  way  modified  by  the 
fact  that  when  admitted  into  the  Union  the  State 
of  Wyoming  by  accepting  the  Enabling  Act  dis- 
claimed "all  right  and  title  ...  to  all  lands  lying 
within  said  limits  owned  or  held  by  any  Indian 
or  Indian  tribes,"  and  promised  that  until  the 
title  to  such  lands  had  been  extinguished  by  the 
United  States,  they  should  remain  "subject  to  the 
disposition  of  the  United  States"  and  "under  the 
absolute  jurisdiction  and  control  of  the  Congress 
of  the  United  States."  This  language  furnishes  no 
sure  guide  to  the  power  of  the  State  over  the  ceded 
lands.  The  exercise  of  the  police  power  of  a  State 
does  not  depend  on  "title"  any  more  than  the 
jurisdiction  of  the  United  States  depends  upon  title 
(United  States  v.  Thomas,  151  U.S.  577) ,  but  rests 
upon  the  sovereignty  of  the  State.  There  would, 
moreover,  also  be  the  question  whether  ceded 
lands  may  be  said  to  be  "owned  or  held  by  any 
Indian  or  Indian  tribes"  since  the  le?al  title  at 
least  is  in  the  United  States.  Wyoming  also  has 
a  general  statute  authorizing  the  United  States  to 
acquire  lands  in  the  State  "by  purchase,  con- 
demnation or  otherwise"  for  governmental  pur- 
poses and  ceding  jurisdiction  to  the  United  States 
over  the  lands  thus  acquired,  but  it  is  doubtful, 
particularly  in  view  of  the  rule  that  such  cessions 
of  jurisdiction  by  a  State  are  to  be  strictly  con- 
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strued,"  that  the  statute  would  be  held  appli- 
cable to  Indian  lands  ceded  to  the  United  States 
in  trust.  In  the  Six  Cos.  case  an  aJmost  identical 
statute  was  held  inapplicable  to  a  withdrawal  of 
public  lands  in  connection  with  the  Boulder  Can- 
yon project. 

I  must  add,  however,  one  qualification  to  the 
conclusion  that  the  State  may  regulate  hunting 
and  fishing  on  the  ceded  lands.  The  decision  in 
Ash  Sheep  Co.  v.  United  States,  supra,  requires 
that  in  the  absence  of  any  congressional  direction 
to  the  contrary  all  proceeds  of  ceded  lands  go  to 
the  Indians  who  cecled  the  lands.  In  this  case  this 
rule  was  even  applied  to  a  cash  penalty  which 
was,  of  course,  not  mentioned  expressly  in  the 
act  of  cession  as  a  possible  source  of  income.  I 
think  that  it  is  in  accord  with  the  spirit  as  well 
as  the  letter  of  this  rule  that  the  State  should 
not  be  pennitted  to  make  its  conservation  pro- 
gram a  means  of  obtaining  revenue  from  the  ceded 
lands.  An  intention  to  do  so  need  not  be  applied, 
however,  from  the  mere  fact  that  the  State  re- 
quires the  payment  of  fees  in  issuing  licenses  to 
hunt  or  fish  on  the  ceded  lands.  The  collection  of 
such  license  fee  may  be  justified  if  it  is  necessary 
to  finance  a  conservation  program  and  if  it  does 
not  go  beyond  what  is  reasonably  necessary  for 
this  purpose.  The  distinction  between  a  license 
as  an  incident  of  regulation  and  a  license  as  a 
means  of  obtaining  revenue  had  long  been  familiar 
in  cases  involving  the  power  of  a  State  to  exert 
its  police  power  in  the  realm  of  interstate  com- 
merce, and  was  expressly  recognized  in  the  opinion 
in  the  Tulee  case. 

5.  There  are,  however,  special  circumstances  ap- 
plicable to  the  Wind  River  Reservation  that  will 
complicate  the  problem  of  jurisdiction  over  hunt- 
ing and  fishing  upon  the  ceded  lands.  Congress 
in  1939  enacted  the  Shoshone  Judgment  Act  al- 
ready mentioned.  The  act  set  aside  $1,000,000  of 
the  fund  resulting  from  the  judgment  in  U.S.  v. 
Shoshone  Tribe,  304  U.S.  Ill,  for  the  acquisition 
of  lands  in  the  ceded  as  well  as  the  diminished 
portion  of  the  reservation.  Land-use  districts  were 
to  be  established  in  both  portions  of  the  reserva- 
tion, and  the  Secretary  of  the  Interior  was  author- 
ized under  such  rules  and  regulaitions  as  he  might 
prescribe  "to  effect  the  consolidation  of  Indian  and 
privately  owned  lands  within  said  districts"  through 
a  land  acquisition  program.  Title  to  all  lands  so 
acquired  was  to  be  taken  by  the  United  States  in 
trust  for  the  Shoshone  and  Arapahoe  Tribes  of 
Indians  of  the  Wind  River  Reservation.  The  sta- 
tute further  directed  the  Secretary  of  the  Interior 

"  Six  Cos.  V.  Vinney,  2  F.  Supp.  693  (D.C.D.  Nev.)  ; 
State  V.  Mendez,  61  P.  (2d)  300  (Nev.) ;  Valley  County  v. 
Thomas,  97  P.    (2d)    345    (Mont.) . 


"to  restore  to  tribal  ownership  all  undisposed  of 
surplus  or  ceded  lands  within  the  land-use  districts 
which  are  not  at  present  at  lease  or  permit  to 
non-Indians;  and  further  to  restore  to  tribal  owner- 
ship the  balance  of  said  lands  progressively  as  and 
when  the  non-Indian  owned  lands  within  a  given 
land-use  district  are  acquired  by  the  Government 
for  Indian  use." 

Although  the  Shoshone  Judgment  Act  did  not, 
in  any  technical  sense,  repeal  the  act  of  March  3, 
1905,  it  arrested  the  process  of  alienating  the  ceded 
lands.  The  sale  of  the  lands  under  this  act  of 
cession  had  already  been  indefinitely  postponed 
by  the  departmental  action  of  1915.  Moreover,  un- 
like section  3  of  the  Indian  Reorganization  Act  of 
June  18,  1934  (48  Stat.  984,  25  U.S.C.  sec.  463 
(a) ,  which  only  authorized  the  Secretary  of  the 
Interior  to  restore  to  tribal  ownership  the  remain- 
ing surplus  lands  of  any  Indian  reservation  "if  he 
shall  find  it  to  be  in  the  public  interest,"  section 
5  of  the  Shoshone  Judgment  Act  contained  an  ex- 
press directive  requiring  the  restoration  of  the 
vacant  ceded  lands.  The  program  of  reacquisition 
and  restoration  has  already  been  fulfilled  in  large 
measure.^ 

So  far  as  concerns  the  lands  already  restored  to 
tribal  ownership  under  the  Shoshone  Judgment 
Act,  the  jurisdiction  of  the  tribal  councils  must  be 
deemed  to  be  the  same  as  over  other  tribal  lands 
within  the  exterior  boundaries  of  the  diminished 
portion  of  the  reservation,  and  they  may  therefore 
regulate  hunting  and  fishing  on  the  restored  lands. 
There  would  seem  to  be  no  basis  for  distinguish- 
ing between  such  lands  and  lands  which  have 
been  formally  designated  as  "reservations"  by  Ex- 
ecutive order,  treaty,  or  act  of  Congress.  An  Indian 
reservation  is  simply  a  part  of  the  public  domain 
set  apart  by  prof)er  authority  for  use  and  occupa- 
tion by  a  group  of  Indians.  Forty-three  Cases 
Cognac  Brandy,  14  Fed.  539  (C.C.D.  Minn.)  .  The 
United  States  holds  the  title,  and  the  right  of 
use  and  occupancy  is  in  the  Indians.  This  is 
precisely  the  state  of  the  title  under  the  Shoshone 
Judgment  Act,  since  it  provides  that  title  is  to 
be  taken  by  the  United  States  in  trust  for  the 
Indians.  It  is  true  that  the  Shoshone  Judgment 
Act  does  not  expressly  provide  for  the  formal  in- 
corporation of  the  restored  lands  in  the  reserva- 


'  By  the  act  of  March  3,  1905,  the  Shoshone  Indians  ceded 
to  the  United  States  in  trust  1,438,633  acres  of  land.  Of  the 
vacant  ceded  land  226,019.64  acres  have  already  been  re- 
stored to  tribal  ownership.  Another  order  to  restore  an 
additional  7,500  acres  is  pending.  Other  tracts  aggregating 
63,503.49  acres  have  been  repurchased,  and  8,650  acres  are 
under  purchase  contract;  345,760  acres  have  been  withdrawn 
for  reclamation  purposes  and  are  therefore  no  longer  sub- 
ject to  private  alienation.  Before  the  purchase  program 
began  only   196,360  acres  had  been  alienated. 
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tion,  but  no  particular  form  of  words  is  necessary 
to  create  a  reservation.  "It  is  enough  that  from 
what  has  been  done  there  restilts  a  certain  defined 
tract  appropriated  to  certain  purposes."  Minne- 
sota V.  Hitchcock,  185  U.S.  373,  390.  See  also 
Spalding  v.  Chandler,  160  U.S.  394;  Northern 
Pacific  Raihuay  Compajiy  v.  Wismer,  246  U.S.  283; 
United  States  v.  Payne,  8  Fed.  883  (D.C.W.D. 
Ark.) .  In  the  Wismer  case  the  court  recognized 
as  a  reservation  a  tract  of  land  that  had  been  set 
aside  for  Indian  occupancy  by  the  Commissioner 
of  Indian  Affairs  with  the  tacit  approval  only  of 
the  Secretary  of  the  Interior  rather  than  by  an 
Executive  order  of  the  President.  In  the  recent  case 
of  United  States  v.  McGoioan,  302  U.S.  535,  the 
court  applied  the  Federal  Indian  liquor  laws  to  the 
Reno  Indian  Colony  located  on  land  purchased 
by  the  United  States  in  order  to  settle  the  Indians 
upon  them.  The  court  held  that  it  was  imma- 
terial that  these  lands  were  not  designated  as  a 
"reservation." 

These  cases  establish  that  there  is  no  pecvdiar 
virtue  in  the  word  "resei-vation,"  and  that  there 
is  no  magic  formida  nor  special  ceremony  by  which 
a  reservation  must  be  conjured  into  existence.  It 
is  no  more  necessary  to  deposit  a  piece  of  parch- 
ment in  the  archives  than  to  smoke  a  pipe  of 
peace.  To  be  sure,  these  cases  do  not  establish 
that  a  reservation  must  necessarily  be  deemed  to 
be  created  whenever  the  United  Staites  takes  title 
to  land  in  trust  for  Indians,  or  for  their  benefit. 
If  the  United  States  were  to  purchase  isolated 
tracts  for  individual  Indians,  or  a  tract  for  a  group 
of  Indians  who  no  longer  maintained  tribal  rela- 
tions, or  were  not  subjected  to  the  supervisory 
authority  and  guardianship  of  the  United  States, 
there  might  be  no  basis  for  contending  that  such 
lands  constituted  a  reservation.  Such  is  the  pur- 
port of  the  decision  in  the  case  of  State  v.  Shepard, 
300  N.W.  905  (Wise.) ,  in  which  the  State  Supreme 
Court  held  that  various  noncontiguous  tracts,  pur- 
chased for  the  Pottawatomie  Indians  by  the  United 
States  were  not  reservation  lands  and  that,  there- 
fore, a  tribal  Indian  could  be  arrested  for  violating 
the  conservation  laws  of  the  State.  The  Court  dis- 
tinguished the  McGoxoan  case  on  the  ground  that 
these  Indians  were  not  subject  to  the  supervision 
of  the  United  States.  Assuming  the  validity  of  this 
distinction,  the  case  is  entirely  in  harmony  with 
the  current  of  authority. 

When,  however,  looking  to  what  has  been  done, 
it  can  be  perceived  that  lands  have  been  set  apart 
for  Indian  tribal  use  and  occupancy,  and  that  the 
Indians  for  whom  the  lands  have  been  acquired 
are  to  come  or  to  remain  under  the  superinten- 
dence of  the  United  States,  such  lands  are  not 
distinguishable  from  any  other  reservation   lands. 


Certainly  this  is  true  of  the  lands  acquired  for  the 
Shoslione  Indians.  The  moneys  with  which  they 
were  to  be  purchased  were  appropriated  by  way 
of  compensation  to  the  Indians  for  the  wrong 
they  had  suffered  when  their  tribal  use  and  occu- 
pancy had  been  disturbed.  By  directing  that  the 
lands  were  to  be  restored  to  "tribal  ownership," 
Congress  indicated  that  they  were  to  be  open  to 
tribal  use  and  occupancy.  By  providing  for  the 
consolidation  of  Indian  lands  in  both  the  dimin- 
ished and  ceded  portion  of  the  reservation.  Con- 
gress plainly  indicated  its  intention  of  creating  a 
solid  reservation  tract.  A  resei-vation  so  designed 
wotild,  indeed,  be  superior  to  the  checkerboarded 
reservations  of  other  Indian  tribes.  Thus  would 
needed  lands  be  provided  for  the  Shoshone  In- 
dians at  the  same  time  that  the  integrity  of  tribal 
life  was  restored.  That  such  was  the  whole  objec- 
tive of  the  program  appears  clearly  from  tlie 
testimony  of  various  representatives  of  the  Indian 
Office  before  the  Committee  on  Public  Lands 
(Hearings,  77th  Cong.,  1st  sess.,  pursuant  to  S. 
Res.  241,  pp.  602  ff.) 

I  can  find  no  act  of  Congress,  moreover,  which 
is  inconsistent  with  these  general  principles.  In- 
deed, the  act  of  February  14,  1923  (42  Stat.  1246, 
25  U.S.C.  sec.  335) ,  provides  that  the  provisions  of 
the  General  Allotment  Act,  as  amencled,  "are  ex- 
tended to  all  lands  heretofore  purchased  or  which 
may  be  purchased  by  authority  of  Congress  for 
the  use  and  benefit  of  any  individual  Indian  or 
band  or  tribe  of  Indians."  The  Supreme  Court  has 
declared  that  the  reference  to  Executive  order 
reservations  contained  in  section  1  of  the  General 
Allotment  Act  should  be  taken  to  confirm  by 
implication  the  practice  of  establishing  reserva- 
tions by  Executive  order.  In  re  Wilson,  140  U.S. 
575;  United  States  v.  Midioest  Oil  Company,  236 
U.S.  459;  Mason  v.  United  States,  260  U.S.  545. 
It  may  therefore  be  argued  that  by  extending  the 
provisions  of  the  General  Allotment  Act  to  pur- 
chased lands  the  creation  of  reservations  by  pur- 
chase was  sanctioned,  at  least  when  the  purchase 
was  specifically  authorized  by  act  of  Congress.  In 
any  event,  it  could  not  be  contended  that,  by  sub- 
jecting purchased  lands  to  the  provisions  of  the 
General  Allotment  Act,  Congress  made  the  formal 
proclamation  of  a  reservation,  a  sine  qua  non  of 
reservation  status. 

It  is  true  that  it  is  provided  by  section  4  of  the 
act  of  March  3,  1927  (44  Stat.  1347,  25  U.S.C.  sec. 
398cl) ,  that  "changes  in  the  boundaries  of  reserva- 
tions created  by  Executive  order,  proclamation  or 
otherwise  for  the  use  and  occupation  of  Indians 
shall  not  be  made  except  by  Act  of  Congress:"  but 
any  change  in  the  boimdaries  of  the  Shoshone 
Reservation  will   result   in   this  case   from  an   act 
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of  Congress,  namely,  the  Shoshone  Judgment  Act 
itself.  I  see  no  reason  for  assuming  that  the  act  of 
March  3,  1927,  contemplated  that  any  change  in 
the  boundaries  of  a  reservation  must  be  expressly 
authorized  by  an  act  declaring  pro  ynodo  et  forma 
that  the  change  may  be  made,  and  describing  the 
new  boundaries  by  metes  and  bounds.  Congress 
must  be  deemed  to  have  been  aware  of  the  doctrine 
that  no  special  form  or  ceremony  was  necessary 
to  create  a  reservation. 

Finally,  I  think  that  no  unfavorable  implication 
is  to  be  drawn  from  the  fact  that  section  7  of  the 
Indian  Reorganization  Act  (48  Stat.  984,  986,  25 
U.S.C.  sec.  467)  gives  the  Secretary  of  the  Interior 
express  authority  to  proclam  new  Indian  reserva- 
tions on  lands  acquired  pursuant  to  the  provisions 
of  the  act,  while  the  Shoshone  Judgment  Act  con- 
tains no  such  formal  provision.  The  Indian  Reor- 
ganization Act  was  designed  to  apply  to  every  type 
of  reservation,  wherever  located,  and  whether  the 
lands  purchased  were  within  or  without  existing 
reservations.  It  was,  no  doubt,  thought  desirable 
that  there  should  be  express  authority  for  the  in- 
corporation of  purchased  lands  which  conceivably 
in  some  cases  might  not  be  contiguous  to  existing 
reservation  lands.  In  any  event  a  provision  for 
formal  incorporation  in  one  case  does  not  neces- 
sarily rule  out  the  possibility  of  informal  incor- 
poration in  another.  Moreover,  in  view  of  the 
uncertainty  regarding  the  status  of  ceded  lands 
which  is  apparent  from  the  very  request  for  this 
opinion,  it  may  have  been  assumed  that  such  lands 
were  a  part  of  the  reservation  over  which  the 
tribes  was  entitled  to  maintain  jurisdiction,  and 
that  therefore  no  formal  reincorporation  would 
be  necessary.^ 

I  must  finally  point  out  also  that  to  some  extent 
the  question  whether  the  restored  lands  are  to  be 
deemed  part  of  the  reservation  is  academic  in  the 
circumstances  of  the  present  case.  If  the  tribal 
councils  have  no  rights  of  sovereignty  over  the  re- 
stored lands,  they  have  the  right  of  dominion 
always    possessed    by    a    landowner.    By    virtue    of 


"My  conclusion  makes  it  unnecessary  to  consider  the 
possibility  that  the  ceded  lands  never  ceased  to  be  part 
of  the  reservation,  despite  the  fact  that  the  police  power  of 
the  State  attached  to  such  lands,  so  that  for  this  reason  alone 
no  reincorporation  is  necessary.  It  may  in  this  connection 
be  noted  that  the  Supreme  Court  has  declared  in  general 
terms  that  allotment  in  severalty  does  not  have  the  effect 
of  withdrawing  the  land  from  a  reservation  and  that  it  re- 
mains a  part  thereof  until  Congress  has  excluded  it  {United 
States  V.  Celestine,  2l5  U.S.  278,  284),  although  it  did 
not  pass  on  the  precise  question  whether  the  issuance  of  a 
patent  in  fee  would  have  this  effect.  In  fact  a  reservation 
is  not  a  grant  and  has  nothing  to  do  with  title  (Alaska 
Pacific  Fisheries  v.  Uiiited  States,  248  U.S.  78,  88)  .  Lands 
ceded  in  trust  can  hardly  be  regarded  in  a  worse  position 
than  lands  patented  in  fee. 


this  dominion  they  can  exclude  nonmembers  of 
the  tribe  from  hunting  or  fishing  on  the  restored 
lands,  or  may  pemiit  such  activities  upon  pre- 
scribed conditions.  The  tribal  councils  by  a  resolu- 
tion adopted  April  9,  1941,  have  indeed  expressly 
required  that  nonmembers  of  the  tribe  to  whom 
tribal  fishing  permits  are  issued  shall  also  obtain 
proper  State  licenses.  However,  it  is  true  that  if 
the  tribal  councils  do  not  possess  rights  of  sov- 
ereignty, members  of  the  tribes  would  also  b- 
obliged  to  comply  with  the  State  conservation 
regulations  in  addition  to  their  own. 

6.  I  have  been  asked  to  pass  on  a  subsidiary 
question  whether  section  216,  25  U.S.C,  would  be 
violated  by  any  non-Indian  who  hunted  without 
proper  authorization  upon  the  restored  lands.  This 
section  subjects  to  a  penalty  "Every  person,  other 
than  an  Indian,  who,  within  the  limits  of  any 
tribe  with  whom  the  United  States  has  existing 
treaties,  hunts,  or  traps,  or  takes  and  destroys 
any  peltries  or  game,  except  for  subsistence  in  the 
Indian  country  .  .  ."  From  what  I  have  already 
said  concerning  the  incorporation  of  the  restored 
lands  in  the  reservation,  it  follows  that  any  hunting 
within  the  prohibition  of  the  statute  would  be 
within  the  "limits"  of  the  tribe.  The  condition  of 
the  statute  that  it  shall  apply  only  to  lands  of 
tribes  "with  whom  the  United  States  has  existing 
treaties"  is  satisfied  by  the  treaties  of  the  United 
States  with  the  Shoshone  Indians  made  July  2, 
1863,  and  July  3,  1868.  If  it  is  necessary  under  the 
statute  that  the  treaties  be  of  a  kind  which  in 
effect  guarantee  the  tribe  against  trespass,  this 
condition,  too,  is  met  by  the  treaty  of  July  3, 
1868,  which  provided  for  "the  absolute  and  un- 
disturbed use  and  occupation"  of  the  country  des- 
cribed therein  by  the  Shoshone  Indians,  and  for- 
bade all  other  persons  to  "pass  over,  settle  upon 
or  reside  in"  this  territory.  It  is  true  that  the 
treaties  were  with  the  Shoshone  and  not  the  Arap- 
ahoe Indians,  but  the  interests  of  the  tribes  in  the 
lands  of  the  reservation  are  undivided,  and  hence 
the  statute  would  apply  to  the  reservation  as  a 
whole. 

It  would  seem  also  that  the  prohibition  of  the 
statute  is  not  absolute  and  that  the  tribal  coimcils 
may  authorize  limiting  on  their  lands.  The  statute 
was  for  the  protection  of  the  Indians,  and  cannot 
therefore  be  violated  with  their  consent  (Cook  v. 
Hudson,  103  P.  (2d)  137,  147  (Mont.)).  This 
same  opinion  holds  that  statutes  of  the  type  of 
section  216,  25  U.S.C,  "are  directory  in  form  and 
not  mandatory,"  and  that  consequently:  "Whether 
any  action  be  taken  or  not  appears  to  be  at  the 
discretion  of  those  upon  whom  the  duty  is  imposed 
to  protect  Indian  rights  from  invasion."  The  sta- 
tute may  therefore  be  invoked  when  necessary  and 
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desirable  as  a  penalty  against  those  who  hunt 
without  proper  authority  upon  the  restored  lands. 
But  this  would  mean  that  the  statute  could  be 
invoked  only  against  persons  who  hunted  without 
first  obtaining  a  permit  or  license.  I  do  not  think 
that  the  statute  could  be  made  into  a  mechanism 
of  enforcing  violations  of  particular  conservation 
regulations,  since  it  plainly  was  designed  to  punish 
trespass  and  not  to  implement  conservation  regula- 
tions. (Cf.  United  States  v.  Hunter,  21  Fed.  615 
(C.C.E.D.  Mo.).) 

7.  In  view  of  the  conclusion  that  the  tribal 
councils  are  without  power  to  regulate  hunting  or 
fishing  on  the  ceded  lands  which  have  not  been 
restored  to  tribal  ownership,  it  must  follow  that 
Ocean  Lake  on  the  ceded  portion  of  the  reservation 
is  also  subject  to  the  jurisdiction  of  the  State,  and 
it  is  unnecessary  to  consider  the  special  circum- 
stances that  as  presently  constituted  it  is  an  arti- 
ficial lake  constructed  partly  on  fee-patented  lands, 
and  located  entirely  within  an  area  withdrawn 
for  reclamaion  purposes  under  the  Reclamation 
Act.  It  is  clear  that  the  reclamation  withdrawal 
in  no  way  enlarges  the  power  of  the  United  States, 
for  lands  withdrawn  for  reclamation  purposes 
have  always  been  held  to  be  subject  to  the  police 
power  of  the  States  to  the  same  extent  as  all  other 
public  lands.  It  is  apparent,  too,  that  under  exist- 
ing law  State  jurisdiction  over  Ocean  Lake  must 
continue  in  view  of  the  provision  of  section  5  of 
the  Shoshone  Judgment  Act  prohibiting  the  restora- 
tion to  tribal  ownership  "of  any  lands  witliin  any 
reclamation  project."  I  am  not  informed  whether 
Ocean  Lake  is  completely  surrounded  by  a  solid 
belt  of  restored  lands,  and  so  there  is  no  need  to 
determine  whether  the  tribal  councils  would  be  in 
a  position  to  exercise  any  indirect  degree  of  con- 
trol over  fishing  in  Ocean  Lake  by  denying  access 
to  the  lake  shores. 

8.  Thus  the  jurisdiction  of  the  tribal  councils 
and  the  State  of  Wyoming  conservation  authorities 
over  the  ceded  portion  of  the  reservation  will  be 
of  a  mixed  character,  with  each  having  jurisdic- 
tion over  a  part  of  the  lands  involved.  Incon- 
veniences may,  however,  readily  be  avoided  by 
cooperative  agreement.  I  note  that  the  State  con- 
servation authorities  are  expressly  authorized  to 
"enter  into  cooperative  agreements  with  Federal 
agencies  .  .  .  and  landowners  for  the  development 
of  State  control  of  wildlife  management  and 
demonstrations  projects."  (1931  Wyo.  Stats.,  1940 
Supp.,  Title  49,  sec.  Ill,  subsec.  (i) .)  The  tribal 
councils  have,  of  course,  a  corresponding  power  to 
undertake  cooperative  action. 

To  summarize,  I  am  of  the  opinion: 
(1)  That  the  tribal  councils  may  regulate  hunt- 


ing and  fishing  on  the  diminished  portion  of  the 
reservation  by  Indians  as  well  as  non-Indians,  and 
in  particular  that  they  may  regulate  fishing  on 
Bull  and  Ray  Lakes  on  the  diminished  portion 
of  the  reservation. 

(2)  That  the  State  may  regulate  hunting  and 
fishing  on  the  ceded  portion  of  the  reservation, 
including  fishing  in  Ocean  Lake,  except  as  to  such 
ceded  areas  as  may  be  restored  to  tribal  ownership 
pursuant  to  the  provisions  of  the  Shoshone  Judg- 
ment Act  on  which  the  tribal  councils  may  regu- 
late hunting  and  fishing. 

(3)  That  the  requirement  of  State  licenses  to 
hunt  or  fish  on  the  ceded  portion  of  the  reserva- 
tion may  not,  however,  be  made  a  means  of  raising 
revenue. 

(4)  That  section  216,  25  U.S.C,  is  applicable  to 
the  restored  lands  but  that  it  may  be  invoked 
only  against  non-Indians  who  hunt  upon  the  lands 
without  a  license. 

Warner  W.  Gardner, 

Solicitor. 

Approved:  February  12,  1943. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Bureau  of  Mines— Construction- 
Navajo  Indian  Reservation 


58  I.D.  351 
M-32071 


February  19,  1943. 


Syllabus 


Re:  Whether  the  Bureau  of  Mines  is  legally  au- 
thorized to  construct  a  helium  plant  on  land 
leased  from  the  Navajo  Tribe  of  Indians  and 
within  the  Navajo  Indian  Reservation,  New 
Mexico. 
Held:  1.    When  the  fee  simple  title  to  land  is  in 
the  United  States  with  the  right  of  use 
and  occupancy  in   the   Navajo   Indians, 
the  United  States  may  enter  into  a  lease 
with  the  Navajo  Tribe,  with  the  consent 
of  the  tribe  and  approval  of  the  Secre- 
tary. 

2.  The  Secretary  is  legally  authorized  to 
erect  a  permanent  structure  on  leased 
lands,  so  long  as  the  interest  acquired 
is  sufficient  to  protect  the  rights  of  the 
United  States. 

3.  Rev.  Stat.  sec.  355  is  not  applicable  to 
this  acquisition. 
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Memorandum  for  the  Director, 
Bureau  of  Mines: 

Reference  is  made  to  the  informal  request  of 
Mr.  R.  A.  Cattell,  Chief,  Petroleum  and  Natural 
Gas  Division,  for  an  opinion  as  to  whether  the 
Bureau  of  Mines  may  expend  pubhc  funds  for 
the  construction  of  a  helium  plant  on  lands  leased 
from  the  Navajo  Indian  Tribe  within  the  Navajo 
Reservation  in  New  Mexico  for  the  purpose  of 
processing  hehum  from  natural  gas.  The  plant  is 
to  be  constructed  on  a  part  of  the  reservation  not 
covered  by  an  oil  or  gas  lease  owned  by  the  United 
States. 

The  treaty  with  the  Navajo  Tribe  of  Indians, 
approved  June  1,  1868  (15  Stat.  667),  set  aside 
certain  designated  lands  in  New  Mexico  and 
Arizona  for  the  use  and  occupancy  of  the  Navajo 
Indians.  The  United  States,  under  the  treaty,  re- 
tained the  fee  title  to  the  lands,  subject  to  the  right 
of  the  use  and  occupancy  thereof  by  the  Navajo 
Indians.  The  land  under  consideration  is  within 
the  reservation  as  established  by  the  treaty  of 
June  1,  1868. 

The  act  of  September  1,  1937  (50  Stat.  885,  50 
U.S.C.  sec.  161) ,  authorizes  the  Secretary  of  the 
Interior,  for  the  purpose  of  conserving,  producing, 
and  selling  helium  gas: 

"To  acquire  by  purchase,  lease,  or  condem- 
nation, lands  or  interests  therein  or  options 
thereon,  including  but  not  limited  to  sites, 
rights-of-way,  and  oil  or  gas  leases  containing 
obligations  to  pay  rental  in  advance  or  dam- 
ages arising  out  of  the  use  and  operation  of 
such  properties;  .  .  . 


"To  construct  or  acquire  plants,  walls,  pipe 
lines,  compressor  stations,  camp  buildings, 
and  other  facilities,  for  the  production,  stor- 
age, repurification,  transportation,  and  sale  of 
helium   and  helium-bearing  gas;   .  .   ." 

The  194.S  Interior  Department  Appropriation 
Act  (Public  Law  645,  77th  Cong.,  2d  sess.)  contains 
an  appropriation  for  the  acquirement  by  purchase, 
lease  or  condemnation  of  lands  or  interests  therein. 

The  question  whether  the  Secretary  is  legally 
authorized  to  lease  from  the  Navajo  Tribe  suffi- 
cient lands  for  a  plant  site  for  such  length  of  time 
as  the  United  States  shall  operate  the  plant,  must 
be  considered  (a)  from  the  standpoint  of  the  lessee 
and    (b)    from  the  standpoint  of  the  lessor.  From 


the  standpoint  of  the  lessee,  it  is  sufficient  that  the 
act  of  September  1,  1937,  supra,  authorizes  the 
acquisition  of  a  leasehold  interest.  Such  interest  is 
sufficient  to  permit  the  contemplated  use  of  the 
land  for  a  plant  site.  Memorandum  of  November 
18,  1939,  from  the  Attorney  General  to  the  Assis- 
tant Attorney  General,  Lands  Division,  Department 
of  Justice.  See  also  28  Op.  Atty.  Gen.  414. 

From  the  standpoint  of  the  lessor,  the  problem 
derives  from  the  fact  that  there  is  no  general  legis- 
lation authorizing  leases  of  tribal  lands  for  pur- 
poses other  than  farming,  grazing  and  mining. 
Tribal  lands  have  been  actually  utilized  under 
permits  or  under  tribal  leases  of  doubtful  validity, 
for  many  other  purposes,  such  as  trading  posts, 
power  sites,  summer  cottages,  and  ordinary  com- 
mercial development.  Cohen,  Handbook  of  Fed- 
eral Indian  Laio,  page  329.  Existing  departmental 
regulations,  (25  CFR  171.12)  purport  to  authorize 
the  lease  of  tribal  lands  for  farming,  grazing  or 
business  purposes  for  stated  periods  or  through 
permits  revocable  in  the  discretion  of  the  Com- 
missioner of  Indian  Affairs. 

The  act  of  June  30,  1834  (4  Stat.  729,  25  U.S.C. 
sec.  177),  reads  as  follows: 

"No  purchase,  grant,  lease,  or  other  convey- 
ance of  lands,  or  of  any  title  or  claim  thereto, 
from  any  Indian  nation  or  tribe  of  Indians, 
shall  be  of  any  validity  in  law  or  equity,  unless 
the  same  be  made  by  treaty  or  convention  en- 
tered into  pursuant  to  the  Constitution.  .  .  ." 

While  this  statute  would,  on  its  face,  prohibit  a 
lease  of  tribal  land  even  to  an  agency  with  general 
statutory  power  to  acquire  leasehold  interests,  con- 
sideration must  be  given  to  the  rule  that  if  a 
statute  prohibits  the  doing  of  a  certain  thing  and 
no  specific  mention  of  the  United  States  is  con- 
tained in  the  statute,  the  prohibition  does  not 
(with  exceptions  not  here  pertinent)  extend  to  the 
sovereign.  26  Op.  Atty.  Gen.  415,  417;  United  States 
V.  California,  297  U.S.   175,   176    (1936). 

In  an  unreported  opinion  dated  February  7, 
1935,  the  Attorney  General  interpreted  the  Indian 
Reorganization  Act  of  June  18,  1934  (48  Stat.  984)  , 
with  particular  reference  to  the  statute  of  the 
title  to  restricted  lands  being  conveyed  by  indi- 
vidual Indians  to  the  United  States  for  various 
school  purposes,  including  the  erection  of  day 
school  buildings  for  use  of  the  Indian  Service.  The 
question  whether  the  restrictions  against  aliena- 
tion of  the  land  would  apply  to  the  United  States 
after  it  acquired  title  was  considered  in  connection 
with  the  provisions  of  section  4  of  the  act  of  June 
18,  1934,  supra.  The  Attorney  General  held  that: 
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"To  hold  that  a  sale  of  restricted  Indian 
lands  to  the  United  States,  needed  by  the 
Government  for  the  purpose  of  carrying  out  its 
policy  of  promoting  the  educational  advance- 
ment of  the  Indians  is  within  the  ban  of  the 
statute,  would,  to  that  extent,  abrogate  that 
policy.  It  is  a  familiar  rule  that  a  general  stat- 
ute which  takes  away  or  limits  any  right,  title 
or  interest  does  not  bind  the  sovereign  unless 
the  sovereign  is  expressly  named  therein 
{United  States  v.  Knight,  14  Pet.  301,  315; 
Dollar  Savings  Bank  v.  United  States,  19  Wall. 
227,  239) ." 

The  right  of  the  Secretary  of  the  Interior  to  grant 
permission  to  the  Presbytery  of  North  Arizona  to 
occupy  a  certain  designated  tract  of  land  within 
the  Navajo  Treaty  Reservation  for  religious  mis- 
sion purposes  was  presented  to  the  Attorney  Gen- 
eral in  1921  (32  Op.  Atty.  Gen.  586) .  The  Attorney 
General  held  that  since  the  United  States  is  the 
guardian  and  protector  of  the  Indians,  the  Sec- 
retary has  discretionary  power  to  grant  the  use  of 
the  land  to  the  church  on  the  theory  that  it  would 
be  spiritually  beneficial  to  the  Indians.  The  con- 
struction of  the  helium  plant  on  reservation  lands 
will  be  a  direct  pecuniary  benefit  to  the  Navajo 
Tribe  because  the  tribe  will  receive  royalty  from 
the  helium  processed  in  the  plant  that  otherwise 
would  not  enure  to  their  benefit.  Therefore,  the 
Secretary  may  in  his  discretion  approve  the  lease 
in  question. 

It  is  my  opinion  that  should  the  Navajo  Tribal 
Council  authorize  a  lease  to  the  Government  of 
certain  designated  land  within  the  reservation  for 
a  helium  plant  site  for  so  long  as  it  is  needed  in 
connection  with  the  processing  of  helium,  and  a 
lease  be  executed  by  the  proper  officers  on  behalf 
of  the  Navajo  Tribe,  and  the  Secretary  approve  the 
lease,  the  United  States  would  hold  a  valid  lease 
to  the  reservation  land.  The  United  States  is  au- 
thorized to  pay  a  reasonable  rental  for  the  land  in 
accordance  with  the  provisions  of  the  act  of  Sep- 
tember 1,  1937,  supra,  and  of  the  1943  Interior 
Department  Appropriation  Act,   supra. 

In  my  opinion  Rev.  Stat.  sec.  355,  as  amended 
(40  U.S.C.  sec.  255)  ,  is  not  applicable  to  this  lease- 
hold acquisition  as  the  fee  simple  title,  subject  to 
the  Indians'  right  of  occupancy,  is  in  the  United 
States,  and  the  Attorney  General's  opinion  as  to 
the  validity  of  the  title  to  the  land  in  cpiestion  is 
unnecessary.  Cohen,  Handbook  of  Federal  Indian 
Law,  page  289,  citing  6  Comp.  Dec.  957. 

Warner  W.  Gardner, 

Solicitor. 


Alaskan  Natives  Subject  to 
Territorial  School  Tax 

February  24,  19-13. 

George  W.  Folta,  Esq., 
Counsel  at  Large, 
Juneau,  Alaska. 

My  Dear  Mr.  Folta: 

You  have  incpiired  in  two  letters,  written  Decem- 
ber 10,  1941,  and  January  14,  1942,  as  to  the  basis 
of  rulings  by  this  office  on  the  questions  whether 
natives  of  Alaska  are  subject  to  the  Territorial 
school  tax  and  whether  Indian  Chartered  Cor- 
porations are  subject  to  the  provisions  of  acts  of 
Congress  imposing  license  taxes  on  certain  busi- 
nesses and  occupations  in  Alaska. 

The  basic  question  concerns  the  nature  of  Terri- 
torial legislation  passed  by  the  Congress  or  by  the 
Legislature  of  Alaska.  The  basic  distinction  to  be 
made  here  is,  I  believe,  one  between  intent  and 
jurisdiction. 

1.  There  is  no  doubt  that  Congress  has  authority 
to  pass  legislation  for  Alaska  which  extends  to  na- 
tives as  well  as  to  whites  living  in  the  Territory.  It  is 
true  that  the  District  Court  for  the  Western  District 
of  Washington  held  in  Ex  parte  Krause,  228  Fed. 
547,  that  Congress  when  enacting  legislation  for 
the  Territory  was  sitting  as  a  Territorial  legislature 
rather  than  as  a  Federal  legislature  and  that  there- 
fore crimes  defined  as  such  in  the  Alaska  Crim- 
inal Code  adopted  by  Congress  were  to  be  con- 
sidered as  offenses  against  the  Territory  and  not  as 
offenses  against  the  LJnited  States  and  were  there- 
fore to  be  tried  in  the  Territorial  rather  than  in 
the  Federal  courts.  I  do  not  believe  that  this  case 
has  any  direct  application  to  the  instant  problem. 
The  decision  that  certain  legislation  passed  by 
Congress  is  limited  to  the  Territory  rather  than 
general  Federal  legislation  cannot  be  used  to  di- 
minish the  jurisdiction  which  Congress  has  under 
the  Constitution  no  matter  in  what  capacity  it  may 
be  sitting.  Under  the  Constitution,  the  Congress 
has  jurisdiction  to  impose  taxes  on  the  native  resi- 
dents of  the  Territory. 

Whether,  on  the  other  hand,  Congress  intended 
that  a  certain  statute  should  be  applicable  to  the 
natives,  is  a  matter  for  specific  inquiry,  in  each 
case.  As  to  the  acts  of  Congress  imposing  license 
taxes  on  certain  businesses  and  occupations  in 
Alaska,  this  inquiry  was  made  in  an  opinion  by 
this  office  dated  August  27,  1941,  M.  29914,  and  it 
was  there  concluded  that  that  act  was  indeed  in- 
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tended  to  apply  to  Indian  Chartered  Corporations. 

2.  (a)  When  considering  legislation  enacted  by 
the  Territorial  Legislature  of  Alaska,  the  same  two 
questions  of  jurisdiction  and  intention  arise.  The 
authority  of  the  Territorial  Legislature  of  Alaska 
to  enact  such  taxes  as  the  Territorial  school  tax  is 
derived  from  section  3  of  the  Organic  Act  of 
August  24,  1912  (37  Stat.  512).  That  section  and 
that  act  are  silent  as  to  the  extent  to  which  the 
Territorial  legislature  may  take  jurisdiction  over 
the  native  population  of  the  Territory.  Unless  it 
can  be  shown  that  in  passing  that  act  Congress 
intended  to  delegate  part  of  its  own  reserved  juris- 
diction over  the  natives  in  the  Territory  to  the 
Territorial  legislature  created  by  that  act,  the 
jurisdiction  of  the  Territorial  legislature  over  these 
natives  cannot  be  held  to  be  broader  than  that  of 
the  several  States  over  Indians  living  within  their 
borders. 

Such  a  delegation  of  legislative  functions  in 
principle  should  be  made  by  express  language.  A 
delegation  may  be  implied  only  where  strong 
reasons  can  be  shown  why  such  implication  is 
necessary  to  effect  the  purpose  of  the  enactment.  For 
the  reasons  hereinafter  stated  it  is  my  conclusion 
that  no  such  delegation  was  intended,  nor  would 
it  be  reconcilable  with  the  general  purpose  of  the 
act. 

The  debates  preceding  the  passage  of  the  act  of 
1912  showed  that  the  sponsors  of  that  act  had  to 
overcome  a  considerable  amount  of  suspicion  and 
hesitancy  on  the  part  of  those  who  doubted  whether 
the  residents  of  Alaska  were  settled  and  reliable 
enough  to  be  entrusted  with  even  limited  self- 
governmental  functions.  In  view  of  this  feeling  of 
Congress,  it  is  hardly  likely  that  the  act  which  was 
finally  passed  should  have  granted  to  the  citizenry 
of  Alaska  the  responsible  task  of  full  Indian  guard- 
ianship which  the  Congress  has  never  granted  to 
any  of  the  States  which  have  been  admitted  to  the 
Union  after  having  passed  through  the  preparatory 
stage  of  Territorial  government  on  which  Alaska 
was  then  only  to  enter. 

As  a  matter  of  fact,  the  question  of  Indian  guard- 
ianship was  mentioned  by  Judge  Wickersham  in 
his  great  speech  before  the  House  on  April  24, 
1912.  Referring  to  the  adverse  report  of  the  then 
Governor  of  Alaska,  Judge  Wickersham  pointed 
out: 

"Many  objections  upon  this  score  are  made 
by  the  governor  of  Alaska  in  his  recent  report 
to  the  Secretary  of  the  Interior  and  in  his  testi- 
mony before  the  various  committees  of  Con- 
gress. He  assumes  that  if  Congress  shall  create 
an  elective  legislative  body  for  Alaska  it  will 


therefore  necessarily  withhold  many  appro- 
priations which  it  now  makes  for  public  uses 
there  and  thereby  put  such  burdens  upon  its 
people  that  their  government  could  not  exist. 
For  instance,  he  says: 

'A  territorial  legislature  being  installed 
and  a  separate  territorial  treasury  being 
establishecl,  if  the  National  Government 
should  decide  to  leave  the  care  and  educa- 
tion of  the  native  people  to  the  local  legis- 
lature, the  present  appropriations  for 
schools,  reindeer,  suppression  of  liquor  traf- 
fic, and  relief  of  destitution  and  medical  re- 
lief woiUd  either  have  to  be  abandoned  or 
supplied  by  the  territorial  treasury.  These 
appropriations  now  amout  to  $224,000  per 
annum.' 

"Of  cotirse,  that  result  would  follow  'if  the 
National  Government  should  decide  to  leave 
the  care  and  education  of  the  native  people  to 
the  local  legislature.'  Notice  the  assinnptions: 
First,  that  'a  separate  territorial  treasury  being 
established,'  when  there  is  nothing  in  the  bill 
about  it;  and,  second,  that  if  a  separate  terri- 
torial treasury  is  established,  'if  tlie  National 
Government  should  decide  to  leave  the  care 
and  education  of  the  native  people  to  the  local 
legislature,'  when  there  is  no  such  provision 
in  the  bill  and  no  precedent  in  more  than  a 
hundred  years'  legislation  to  justify  the  as- 
sumption. Congress  never  did  put  the  burden 
upon  a  Territory,  having  an  elective  legislature 
or  not,  to  care  for  and  educate  the  Indian  tribes 
within  its  borders."  (Italics  supplied.)  (48 
Cong.  Rec,  pt.  6,  p.  5274,  62d  Cong.,  2d  sess.) 

Clearly  then  the  man  who  wrote  this  bill  and 
the  Congress  who  passed  it  never  intended  to  dele- 
gate by  implication  to  the  legislature  of  the  Terri- 
tory any  part  of  the  specific  jurisdiction  over  In- 
dian affairs  which  the  Constitution  has  reserved 
to  the  Congress. 

It  is  therefore  my  conchision  that  insofar  as  the 
Alaskan  natives  continue  to  live  in  tribal  organiza- 
tions on  lands  reserved  to  them,  acts  of  the  Terri- 
torial legislature  can  no  more  extend  to  their  ac- 
tivities and  to  their  property  than  can  acts  of  the 
legislatures  of  the  various  States. 

(b)  The  remaining  question,  then,  as  far  as  the 
Territorial  school  tax  is  concerned  is  whether  the 
Indians  of  the  Annette  Island  Reserve  form  an 
organization  held  together  by  a  common  govern- 
ment and  a  common  purf)Ose,  thus  forming  a  quasi- 
public  organization  which,  taken  together  with  the 
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fact  that  they  live  on  a  reservation  under  Federal 
jurisdiction,  would  be  sufficient  to  exempt  them 
from  the  tax  in  question. 

In  two  decisions  quoted  in  the  Handbook  of 
Federal  IndiaJi  Law,  chapter  14,  page  70,  the  Su- 
preme Court  set  forth  the  common  characteristics 
as  well  as  the  differences  of  the  terms,  "tribe"  and 
"band."  In  the  case  of  Montoya  v.  United  States, 
180  U.S.  261,  the  Court  stated: 

".  .  .  By  a  'tribe'  we  understand  a  body  of 
Indians  of  the  same  or  a  similar  race,  united 
in  a  community  under  one  leadership  or  gov- 
ernment, and  inhabiting  a  particular  though 
sometimes  ill-defined  territory;  by  a  'band'  a 
company  of  Indians  not  necessarily,  though 
often  of  the  same  race  or  tribe,  but  united  un- 
der the  same  leadership  in  a  common  design. 
While  a  'band'  does  not  imply  the  separate 
racial  origin  characteristic  of  a  tribe,  of  which 
it  is  usually  an  offshoot,  it  does  imply  a  lead- 
ership and  a  concert  of  action.  How  large  the 
company  must  be  to  constitute  a  'band'  within 
the  meaning  of  the  act  it  is  unnecessary  to  de- 
cide. It  may  be  doubtful  whether  it  requires 
more  than  independence  of  action,  continuity 
of  existence,  a  common  leadership  and  concert 
of  action." 

In  the  parallel  case  of  Conners  v.  United  States, 
180  U.S.  271,  275,  the  Supreme  Court  declared: 

"To  constitute  a  'band'  we  do  not  think  it 
necessary  that  the  Indians  composing  it  be  a 
separate  political  entity,  recognized  as  such, 
inhabiting  a  particular  territory,  and  with 
whom  treaties  had  been  or  might  be  made. 
These  peculiarities  would  rather  given  them 
the  character  of  tribes.  The  word  'band'  im- 
plies an  inferior  and  less  permanent  organiza- 
tion, though  it  must  be  of  sufficient  strength 
to  be  capable  of  initiating  hostile  proceedings." 

From  these  definitions  it  will  be  seen  that  what  is 
important  in  considering  the  liability  to  the  Terri- 
torial school  tax,  namely,  the  semi-public  orga- 
nization by  common  government  and  common  acts, 
is  a  characteristic  to  be  found  in  both  "tribes"  and 
"bands." 

Thus,  it  should  be  concluded  that  the  Indians  of 
the  Annette  Island  Reserve  do,  indeed,  live  in  such 
tribal  organization,  and  should  therefore  be  exempt 
from  paying  the  Territorial  school  tax  in  question. 

Warner  W.  Gardner, 

Solicitor. 


Handling  of  Tribal  Funds 
BY  Agency  Accountants 

February  25,  1943. 

Memorandum    for    the    Commissioner 
of  Indian  Affairs: 

Your  letter  to  Dr.  Aberle,  Superintendent  of  the 
United  Pueblo  Agency  is  returned  for  further  con- 
sideration. It  is  not  believed  to  be  entirely  re- 
sponsive to  the  comments  made  by  the  accountants 
in  their  report,  or  to  go  into  the  questions  raised 
by  them  with  sufficient  detail.  On  the  one  hand,  the 
implied  criticism  of  Agency  methods  in  depositing 
funds  is  unjustified  since,  as  you  correctly  assume, 
the  power  of  the  Secretary,  in  approving  agree- 
ments, to  determine  the  destination  of  funds  from 
the  same  source,  prevents  uniformity  of  practice 
with  respect  to  the  deposit  of  funds.  On  the  other 
hand,  no  mention  is  made,  for  instance,  of  the 
undoubted  inconsistency  in  handling  funds  under 
the  same  agreement  in  different  years;  or  of  the 
reason  for  the  failure  to  maintain  proper  lease 
records;  or  of  the  special  status  of  the  Santa  Clara 
Pueblo  as  the  only  organized  pueblo;  or  of  the 
alleged  irregularities  in  administering  the  regula- 
tions governing  trading  with  the  Indians. 

Your  attention  is  particularly  called  to  the  fol- 
lowing statement  in  the  accountants'  report: 

"The  agency  is  very  desirous  of  obtaining 
clarified  instructions  as  to  the  proper  manner 
of  handling  the  various  types  of  collections 
made  for  the  benefit  of  the  pueblos  and  has 
asked  that  the  Indian  Office  be  specifically  re- 
quested through  this  report  to  furnish  the  de- 
sired  information   in   the   necessary  detail." 

The  report  of  the  accountants  raises  legal  ques- 
tions concerning  the  proper  method  of  depositing 
funds  derived  from  (1)  Business  leases,  (2)  Min- 
ing leases,  (3)  Highway  crossing  permits,  (4)  Sale  of 
hay  produced  on  the  Zuni  Sub  Agency  Farm,  (5) 
Stock-crossing  permits,  and  (6)  Fishing  permits 
issued  by  the  Santa  Clara  pueblo.  Before  consider- 
ing each  of  these  questions,  however,  some  obser- 
vations need  to  be  made  concerning  the  handling 
of  funds  derived  from  tribal  resources  in  general. 

The  basic  statute  to  be  considered  is  the  act  of 
March  3,  1883,  as  last  amended  by  the  act  of  May 
29,  1928  (45  Stat.  991,  25  U.S.C.  sec.  155  suppl.) , 
which  required  the  deposit  in  the  Treasury  of  the 
United  States  of  "miscellaneous  revenues"  derived 
from  "Indian  reservations,  agencies  and  schools. . . ." 
Following  the  enactment  of  the  Indian  Reorganiza- 
tion  Act,   this  Department   held   that   the  statute 
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governing  the  handling  of  miscellaneous  revenues 
did  not  limit  the  power  of  an  Indian  tribe  orga- 
nized but  not  incorporated  under  the  act  to  re- 
ceive payments  for  the  use  of  tribal  land  and  de- 
posit the  same  in  its  treasury.  This  conclusion  was 
concurred  in  by  the  Comptroller  General  in  an 
opinion  dated  June  30,  1927  (A-86599)  but  rather 
upon  the  narrow  ground  that  the  Indian  Reor- 
ganization Act  impliedly  repealed  any  existing 
limitations  upon  the  handling  of  revenues  derived 
from  resources  over  which  Indian  tribes  had  been 
given  control  by  the  said  act.  Nevertheless  the 
Comptroller  General  did  not  reject,  either  ex- 
pressly or  by  implication,  the  contention  of  this 
Department  that  the  act  of  March  3,  1883,  as 
amended  was  only  intended  to  govern  "the  use  of 
revenues  received  by  officials  or  employees  of  the 
Interior  Department."  It  may  be  assumed,  there- 
fore, that  his  opinion  did  not  foreclose  the  ques- 
tion whether  there  are  not  revenues  which  may 
lawfully   be   received   by   an   unorganized    tribe. 

The  recent  consideration  of  the  question  of 
tribal  control  of  revenues  derived  from  tribal  re- 
sources in  connection  with  the  administration  of 
the  Indian  Reorganization  Act  has  tended  to 
obscure  the  fact  that  organization  and  incorpora- 
tion of  a  tribe  are  nonessential  elements  of  the 
problem.  They  are  only  the  plainest  indications 
that  it  is  intended  that  the  tribe  shall  have  control 
of  those  revenues  which  are  derived  from  property 
which,  under  its  constitution  or  charter,  it  may 
administer.  There  are,  or  course,  a  considerable 
number  of  statutes  that  provide  for  the  deposit  in 
the  Treasury  of  the  United  States  to  the  credit  of 
the  tribes  of  the  proceeds  derived  from  the  dispo- 
sition of  various  interests  in  or  resources  of  tribal 
lands.  (See  the  table  of  such  statutes  printed  on 
p.  342  of  the  Handbook  of  Federal  Indian  Law.) 
But  these  revenues  constitute  "tribal  funds"  in  the 
strict  and  narrow  sense  of  the  term.  In  the  case  of 
miscellaneous  revenues  within  the  meaning  of  the 
act  of  March  3,  1883,  as  amended,  there  are  neces- 
sarily involved  funds  concerning  which  there  is  no 
specific  direction  that  they  shall  be  deposited  in 
the  Treasury.  The  act  itself  does  not  determine 
what  revenues  the  officials  or  employees  of  the 
j  Department  are  entitled  or  required  to  receive, 
and  does  not  regulate  or  prohibit  payments  made 
directly  to  tribal  officers. 

Long  before  the  Indian  Reorganization  Act, 
various  Indian  tribes  did,  of  course,  receive  mis- 
cellaneous types  of  revenue  although  they  were 
not  of  great  importance  in  their  economics.  Thus 
a  tribe  might  obtain  funds  by  holding  a  fair  or 
dance,  or  charge  fees  for  enjoying  various  tribal 
facilities,  or  privileges.  In  a  memorandum  of  No- 
vember 18,   1936,  the  Solicitor  of  this  Department 


held  that  there  was  no  authority  in  the  Depart- 
ment, when  it  was  not  given  such  power  by  statute, 
to  prohibit  the  collection  by  the  Indians  of  the 
Palm  Springs  Reservation,  who  were  unorganized, 
of  any  fees,  dues,  or  charges  for  the  enjoyment  of 
various  privileges  on   the  reservation. 

It  is  necessary  to  consider  in  every  case  whether 
the  tribe  itself  has  been  deprived  by  treaty  or  act  of 
Congress  of  the  power  to  make  a  particular  disposi- 
tion of  its  resources.  If  the  Department  rather  than 
the  tribe  has  been  given  power  to  dispose  of  cer- 
tain rights  in  tribal  property,  the  funds  so  ob- 
tained are  subject  to  the  control  of  departmental 
officials,  and  come  within  the  scope  of  the  act  gov- 
erning the  deposit  of  miscellaneous  revenues,  if 
there  is  no  other  specific  provision  for  their  de- 
posit. Such  power  is  usually  granted  to  the  De- 
partment with  the  proviso  that  it  shall  be  exer- 
cised, subject  to  such  rules  and  regulations  as  the 
Secretary  may  prescribe.  It  would  seem  that  such 
a  proviso  would  not  in  itself  empower  the  Secretary 
to  pay  the  receipts  over  directly  to  the  tribal  offi- 
cials for  such  use  as  they  might  determine.  To  hold 
otherwise  woidd  in  effect  detract  greatly  from  the 
effect  of  the  statute  governing  the  deposit  of  mis- 
cellaneous revenues.  This  statute  would  also  seem 
to  be  applicable  in  cases  in  which  the  Secretary  is 
given  power  to  dispose  of  rights  in  tribal  property 
but  subject  to  the  consent  of  the  tribe  itself.  Such 
a  limitation  must  be  deemed  to  have  been  made 
only  for  the  purpose  of  giving  the  tribe  a  veto 
power  over  proposed  Secretarial  action.  It  is  still 
the  Secretary  who  exercises  the  power  of  disposi- 
tion. It  is  true  that  under  either  type  of  statute  the 
property  is  that  of  the  tribe  but  it  is  the  Secretary 
rather  than  the  tribe  who  has  been  given  power  to 
initiate  the  process  of  disposition. 

Another  situation  is  presented,  however,  where 
a  statute  merely  provides  that  certain  dispositions 
of  tribal  property  shall  be  made  only  with  the 
approval  of  the  Secretary.  The  origin  of  the  dis- 
position then  lies  in  tribal  action,  and  it  is  apparent 
that  the  provision  for  Secretarial  approval  has  been 
made  to  enable  him  to  exercise  a  veto  power  over 
unwise,  improvident  or  otherwise  undesirable  tribal 
action.  A  statute  of  this  type  is  intended  for  the 
protection  of  the  Indians,  and  does  not  have  as  its 
purpose  the  diminution  of  tribal  powers.  To  be 
sure  the  requirement  of  Secretarial  approval  would 
give  the  Secretary  power  to  insist  that  payment  be 
made  to  departmental  rather  than  tribal  officials. 
But  this  is  only  because,  having  power  to  approve, 
he  may  make  this  a  condition  of  his  approval.  It 
is  clear  in  any  event  that  whenever  the  Secretary 
approves  any  agreement  permitting  the  disposition 
of  rights  in  tribal  property  there  is  nothing  to  pre- 
vent him  from  approving  it  because  it  stipulates 
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that  the  proceeds  shall  be  paid  to  tribal  rather 
than  departmental  officials. 

These  considerations  are  particularly  important 
in  relation  to  the  pueblos  because  section  17  of 
the  Pueblo  Lands  Act  of  June  7,  1924  (43  Stat. 
636,  641)  is  an  "approval"  type  of  statute.  It  pro- 
vides that  "no  sale,  grant,  lease  of  any  character, 
or  other  conveyance  of  lands,  or  any  title  or  claim 
thereto,  made  by  any  pueblo  as  a  community,  or 
any  Pueblo  Indian  living  in  a  community  of 
Pueblo  Indians,  in  the  State  of  New  Mexico,  shall 
be  of  any  validity  in  law  or  in  equity  unless  the 
same  be  first  approved  by  the  Secretary  of  the  In- 
terior." Since  this  provision  was  adopted  to  set  at 
rest  past  controversies  concerning  the  rights  of 
Pueblo  Indians  to  alienate  their  lands,  which  are 
held  by  a  communal  fee  title  except  for  such  lands 
as  have  been  added  to  the  pueblos  by  Executive 
order,  it  is  particularly  clear  that  the  right  of  dis- 
position has  its  source  in  the  original  rights  of 
ownership  of  the  Indians  rather  than  in  the  statute, 
and  that  the  requirement  of  approval  was  intended 
only  as  a  safeguard.  It  is  true  that  despite  the  na- 
ture of  the  title  by  which  the  communal  Pueblo 
lands  are  held  they  do  not  differ  from  other  In- 
dian lands  so  far  as  concerns  the  power  of  Con- 
gress to  deal  with  them.  Nevertheless  Congress  has 
dealt  with  them  in  a  somewhat  different  fashion 
in  section  17  of  the  Pueblo  Lands  Act  by  permit- 
ting every  type  of  alienation  if  the  Secretary  ap- 
proves. While  the  old  provision  of  section  2116 
of  the  Revised  Statutes  (now  25  U.S.C.  sec.177), 
prohibiting  any  transfer  of  Indian  lands  except  by 
an  exercise  of  the  treaty  making  power,  which  is 
no  longer  in  use  so  far  as  the  Indians  are  con- 
cerned, has  been  held  applicable  to  Pueblo  lands 
in  United  States  v.  Candelaria,  271  U.S.  432,  441, 
and  Pueblo  of  Santa  Rosa  v.  Fall,  273  U.S.  315, 
320,  it  is  to  be  presumed  that  what  the  Court  meant 
was  that  it  would  govern  except  for  the  provision 
of  section  17  of  the  Pueblo  Lands  Act  which  is 
specially  applicable  to  pueblo  lands.  This  provision 
in  effect  may  offer  an  alternative  method  of  dis- 
posing of  interests  in  Pueblo  lands  even  when 
there  is  a  separate  statute  contemplating  a  par- 
ticular form  of  disposition,  which  need  not  there- 
fore be  regarded  as  exclusive. 

I  now  proceed  to  note  the  particular  disposi- 
tions that  should  be  made  of  the  various  revenues 
derived  from  pueblo  lands. 

(1)  Business  leases:  There  is  no  express  statutory 
provision  conferring  on  the  Secretary  authority  to 
make  business  leases.  However,  such  a  lease  may  be 
made  under  the  Pueblo  Lands  Act,  but  to  be 
valid  must  be  approved  by  the  Secretary.  The  gen- 
eral regulations  governing  tribal  land  leased  for 
farming,  grazing  and  business  purposes    (Code  of 


Federal  Regulations,  title  25,  part  171)  do  not 
specify  to  whom  lease  rentals  shall  be  paid.  Con- 
sequently it  will  be  necessary  in  every  case  to  look 
to  the  provisions  of  the  lease.  If  the  lease  requires 
that  payment  be  made  to  any  particular  official, 
whether  a  pueblo,  or  reservation  official,  the 
amounts  received  should  be  turned  over  to  the  des- 
ignated official.  If  the  lease  is  silent  in  this  respect, 
the  amounts  received  should  be  paid  over  to  the 
pueblo  officials  since  the  source  of  the  revenue  lies 
in  their  action  rather  than  in  Secretarial  approval. 

(2)  Mineral  leases:  It  is  not  stated  whether  the 
mineral  lease  in  question  here,  which  contains  a 
provision  that  the  rents  and  royalties  shall  be  paid 
to  the  pueblo,  was  approved  under  the  act  of  May 
11,  1938  (52  Stat.  347,  25  U.S.C.  sec.  396  a-f) ,  or 
under  the  Pueblo  Lands  Act.  Under  both  statutes, 
the  leasing  procedure  would  be  precisely  the  same. 
Under  the  1938  act,  the  lease  may  be  made  "by 
authority  of  the  Council  or  other  authorized 
spokesman  for  such  Indians"  subject  only  to  the 
approval  of  the  Secretary,  but  this  is  also  the 
method  to  be  followed  under  the  Pueblo  Lands 
Act.  It  would  seem,  however,  from  the  provision 
for  direct  payment  of  rents  and  royalties  to  the 
pueblo  that  the  lease  must  have  been  approved 
under  the  Pueblo  Lands  Act,  since  the  applicable 
regulation  under  the  1928  act  (25  CFR  186.12) 
provides  for  payment  "to  the  Superintendent  or  to 
such  other  person  as  may  be  designated  by  the 
Secretary  of  the  Interior  for  the  benefit  of  the 
lessors,"  and  there  is  nothing  in  the  report  to  in- 
dicate that  the  pueblo  officials  were  specially  des- 
ignated inider  this  regulation.  The  provision  for 
direct  payment  is,  of  course,  valid  under  the  Pueblo 
Lands  Act.  But  even  the  applicable  regulation 
under  the  1938  act,  which  would  recjuire  payments 
of  rents  and  royalties  to  the  Superintendent,  does 
not  rule  out  the  designation  of  a  pueblo  official  to 
receive  the  payments.  Such  a  designation  would 
be  entirely  in  harmony  with  tlie  act  of  March  3, 
1883,  as  amended,  since  the  1938  act  itself  is  of  the 
type  which  does  not  confer  the  power  of  leasing 
upon   the  Secretary. 

(3)  Highway  crossing  permits:  The  opening  of 
highways  on  reservations  is  governed  by  the  act 
of  March  3,  1901  (31  Stat.  1084,  25  U.S.C.  sec. 
311),  which  was  made  applicable  to  pueblo  lands 
by  the  act  of  April  21,  1928  (45  Stat.  442,  25  U.S.C. 
sec.  322).  The  act  of  March  3,  1901,  confers  upon 
the  Secretary  power  to  grant  highway  permits  but 
the  practice  until  1934  was  for  the  pueblo  officials 
to  execute  a  right-of-way  deed  subject  to  approval 
by  the  Secretary.  In  this  year  the  procedure  was 
changed,  under  instructions  of  your  office,  to  re- 
quire the  filing  of  applications  under  the  right-of- 
way  statute  and  the  applicable  regulations.  25  CFR 
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256.75  provides  that  "no  applicant  should  inde- 
pendently attempt  to  negotiate  for  a  right-of-way 
or  pay  any  money  therefor  direct  to  any  tribe  of 
Indians  .  .  ."  While  the  act  of  April  21,  1928,  need 
not  be  regarded  as  exclusive,  the  Secretary  by 
regulation  has  in  effect  made  it  so.  Any  compensa- 
tion paid  in  connection  with  the  issuance  of  a  high- 
way should  therefore  be  deposited  in  the  Treasury 
as  "Indian  Money;,  Proceeds  of  Labor." 

(4)  Sale  of  hay  produced  on  Zuni  Subagency 
farm:  The  nature  of  this  enterprise,  or  the  charac- 
ter of  the  land  upon  which  it  is  located,  does  not 
appear  in  the  file,  and  I  am  therefore  unable  to 
determine  how  these  proceeds  should  be  handled.  I 
can  only  point  out  that  if  this  is  an  agency  farm, 
belonging  to  the  United  States,  it  would  seem 
that  the  proceeds  should  be  deposited  in  the  Trea- 
sury as  "Indian  Moneys,  Proceeds  of  Labor."  How- 
ever, if  the  farm  is  a  tribal  enterprise,  based  upon 
the  utilization  of  tribal  land,  and  is  operated  under 
a  contract  recjuiring  the  payment  of  the  proceeds 
of  the  sale  of  hay  to  the  pueblo  officials,  such  pro- 
ceeds may  be  paid  to  them. 

(5)  Slock  crossing  permits:  It  is  an  inherent 
power  of  an  Indian  tribe  to  issue  permits  to  cross 
tribal  land.  It  has  also  been  held  by  this  Depart- 
ment that  pueblo  Indians  may  themselves  grant 
permits  despite  the  approval  requirement  of  the 
Pueblo  Lands  Act  (Op.  Sol.  I.D.,  M.  29566,  Aug. 
9,  1939) .  It  is  clear,  therefore,  that  money  obtained 
by  issuing  stock  crossing  permits  has  resulted  ex- 
clusively from  the  action  of  the  tribe  in  disposing 
of  a  tribal  right,  and  may  be  made  available  di- 
rectly to  the  pueblo  officials. 

(6)  Fishing  permits  issued  by  the  Santa  Clara 
pueblo:  Since  this  is  a  pueblo  organized  under  the 
Indian  Reorganization  Act,  there  can  be  no  ques- 
tion but  that  the  income  derived  from  the  issuance 
of  fishing  permits  is  payable  directly  to  the  pueblo 
officials. 

The  report  of  the  accountants  also  calls  atten- 
tion to  the  fact  that  some  non-Indian  traders  trad- 
ing on  fee  patented  lands  and  certain  full-blood 
Indians  have,  within  the  jurisdiction  of  the  United 
Pueblos  Agency,  been  permitted  to  trade  without 
licenses.  The  regulations  governing  traders  on  the 
Navajo,  Zuni  and  Hopi  reservations  were  extended 
to  the  United  Pueblos  jurisdiction  by  a  regulation 
approved  by  the  Secretary  on  June  29,  1938.  Under 
25  U.S.C.  sec.  262,  all  persons  desiring  to  trade 
with  the  Indians  on  any  Indian  reservation  are 
required  to  obtain  licenses,  although  Indians  of 
the  full  blood  are  not  subjected  to  the  penal  pro- 
visions of  25  U.S.C.  sec  264.  While  it  is  doubtful 
whether  Congress  intended  to  require  that  Indians 
of  the  full  blood  be  licensed,  in  presenting  the 
question  to  the  Fourth  Circuit  Court  of  Appeals 


in  the  case  of  United  States  v.  Marion  T.  Parton 
and  Amy  Tahouette,  the  position  was  taken  that 
section  262  was  applicable  to  Indians  of  the  full 
blood,  and  the  court  in  its  decisions,  dated  January 
11,  1943,  has  accepted  this  view,  pointing  out  that, 
while  the  statutory  penalty  may  not  be  imposed 
on  Indians  of  the  full  blood,  violation  of  the 
licensing  provision  by  them  may  be  restrained  by 
injunction.  It  is  also  immaterial  that  traders  oper- 
ate on  fee  patented  lands.  Whether  they  are  re- 
quired to  obtain  a  license  does  not  depend  upon 
the  character  of  the  title  by  which  they  hold  their 
land  but  upon  whether  they  are  engaged  in  trading 
with  the  Indians.  (See  Memo,  of  the  First  Assistant 
Solicitor  to  the  Commissioner  of  Indian  Affairs 
dated  May  1,  1940.)  The  Superintendent  of  the 
United  Pueblos  Agency  should,  therefore,  be  in- 
structured  to  require  traders  who  engage  in  trade 
with  the  Indians  to  obtain  licenses,  irrespective  of 
whether  their  business  is  carried  on  on  fee  patented 
land  and  irrespective  of  whether  they  are  Indians 
of  the  full  blood. 

Warner  W.  Gardner, 

Solicitor. 


Question  of  Diverting  Shoshone 

AND  Arapaho  Joint  Funds,  Before 

Reimbursement  of  Shoshone  Judgment 

Fund  for  Money  Previously  Diverted 

March   15,  1943. 

Memorandiim  for  the  Commissioner 
of  Indian  Affairs: 

This  will  refer  to  your  request  to  be  informed 
whether,  in  my  opinion,  the  prohibition  found  to 
exist  against  the  application  of  any  part  of  the 
joint  funds  of  the  Shoshone  and  Arapaho  Tribes 
of  the  Wind  River  Reservation,  Wyoming,  or 
accruals  thereto,  to  any  purpose  other  than  the 
reimbursement  of  the  Shoshone  Judgment  Fund, 
pursuant  to  section  6  of  the  act  of  July  27,  1939 
(53  Stat.  1128,  1130,  25  U.S.C.  sec.  576),  extends 
to  the  application  of  these  funds  to  the  payment  of 
the  expenses  of  members  of  the  Arapaho  Tribal 
Council.  In  an  opinion  approved  on  Jtine  11, 
1941  (M.  31324),  it  was  pointed  out  that  there 
was  no  authority  under  existing  law  to  pay  out 
for  another  purpose  the  joint  funds  of  the  two 
tribes  so  long  as  expenditures  from  the  Shoshone 
Judgment  Fund,  made  pursuant  to  section  3  (a)   of 
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the  1939  act,  had  not  been  reimbursed.  The  "other 
purpose"  specifically  considered  in  that  opinion 
was  the  making  of  a  per  capita  payment  to  the 
members  of  the  tribes.  However,  in  view  of  the 
mandatory  direction  contained  in  the  statute  that 
expenditures   from   the   fund, 

"shall  be  reimbursed  with  interest  at  4  per 
centum  per  annum  to  the  Shoshone  Tribe  of 
Indians  of  the  Wind  River  Reservation  from 
joint  funds  to  the  credit  of  the  Shoshone  and 
Arapaho  Tribes  of  the  Wind  River  Reserva- 
tion or  from  future  accruals  to  said  joint  fund, 
as  and  when  said  funds  accrue," 

it  is  my  opinion  that  the  joint  funds  of  the  tribes 
of  the  Wind  River  Reservation  may  not  be  used 
for  any  purposes  until  the  complete  reimburse- 
ment of  the  fund  set  aside  from  the  judgment  fund 
for  the  purchase  of  lands  has  been  accomplished. 
This  is  so  regardless  of  the  merits  of  the  end  sought 
to  be  accomplished  by  such  diversion. 

I  realize  the  administrative  difficulties  which  are 
likely  to  ensue  from  the  fact  that  apparently  the 
Shoshones  have  other  funds  with  which  to  pay 
their  councilmen  while  the  Arapahos  have  none. 
But  the  fact  remains  that  the  payment  of  the  Arap- 
aho councilmen  out  of  these  fimds  would  be  clear 
violation  of  the  statute. 

It  occurs  to  me  that  the  payment  of  these  ex- 
penses could  be  achieved  by  having  inserted  in  a 
future  appropriation  act  language  which  would 
permit  the  use  of  a  portion  of  the  remainder  of 
the  Shoshone  Judgment  Fund,  mentioned  in  sec- 
tion 3  (c)  of  the  act,  for  the  payment  of  these 
expenses  or  by  the  amendment  of  section  6  to  per- 
mit these  expenses  to  be  paid  before  reimburse- 
ment is  made  to  the  fund.  Another  possibility  is 
that  the  expenses  could  be  met  by  the  leasing  of 
a  portion  of  the  lands  in  which  the  two  tribes  are 
jointly  interested  by  a  lease  or  leases  containing 
jDrovisions  for  the  payment  of  the  proceeds  thereof 
to  the  tribal  councils.  The  tribal  councils  could  by 
appropriate  resolution  make  such  moneys  available 
for  the  payment  of  expenses  of  members  of  the 
Council.  If  in  fact  the  payment  of  council  expenses 
is  essential  to  the  proper  management  of  the  joint 
estate  of  the  two  tribes,  and  thus  a  necessary  means 
to  the  full  repayment  of  the  debt  owed  to  the 
Shoshone  Tribe,  such  an  allocation  of  revenues 
not  already  accrued  would,  in  my  opinion,  further 
the  purpose  of  the  1939  statute  without  violating 
its  terms. 

Warner  W.  Gardner, 

Solicitor. 


Rights-of-Way  Over  Allotted  Indian  Lands 

FOR  Electrical  Plants  and  Transmission 

Lines  Under  the  Acts  of  February  15, 

1901,  and  March  4,  1911 

April  13,  1943. 

Memorandum  for  the  Assistant  Secretary: 

On  October  16,  1942,  I  addressed  a  memorandum 
to  you  in  which  I  expressed  my  approval  of  the 
proposed  revision  of  the  regulations  covering 
rights-of-way  over  public  lands  and  reservations 
for  electrical  plants  and  transmission  lines.  In  that 
memorandum  I  called  attention  to  the  fact  that 
these  regulations  had  hitherto  been  interpreted  as 
providing  for  the  granting  of  rights-of-way  over 
allotted  Indian  lands  under  the  acts  of  February  15, 
1901  (31  Stat.  790,  43  U.S.C.  sec.  959),  and  March 
4,  1911  (36  Stat.  1253,  43  U.S.C.  sec.  961),  but 
that  the  Circuit  Court  of  Appeals,  Tenth  Circuit, 
in  the  case  of  United  States  v.  Oklahoma  Gas  and 
Electric  Company,  127  F.  (2d)  349  (1942),  had 
ruled  that  these  acts  were  without  application  to 
lands  alloted  in  severalty  to  individual  Indians. 

At  that  time  the  case  was  before  the  United  States 
Supreme  Court.  I  suggested  that  if  the  Circuit 
Court  of  Appeals  were  upheld  the  Department 
would  be  without  authority  to  grant  rights-of-way 
over  allotted  lands  under  these  two  acts  and  that 
it  would  be  necessary  for  those  desiring  to  use 
allotted  Indian  lands  for  electrical  plants  and 
transmission  lines  to  obtain  easement  deeds  from 
each  allottee  covering  the  lands  necessary  for  such 
purposes. 

The  United  States  Supreme  Court  on  February 
15,  1943,  affirmed  the  decision  of  the  Circuit  Court 
of  Appeals  insofar  as  the  lands  involved  in  that  case 
were  concerned.  It  held  that  permission  to  a  State 
to  establish  a  highway  over  allotted  Indian  lands 
given  under  section  4  of  the  act  of  March  3,  1901 
(31  Stat.  1058,  1084,  25  U.S.C.  sec.  311),  in- 
cluded the  right  of  the  State  to  permit  main- 
tenance of  rural  electric  service  lines  within  the 
highway  boundaries  and  that,  therefore,  a  per- 
mittee of  the  State  need  not  apply  to  the  Secretary 
of  the  Interior  under  either  the  acts  of  February 
15,  1901,  or  March  4,  1911,  supra,  for  permission  to 
use  the  allotted  lands  included  within  the  high- 
way. The  case  before  the  court  involved  lands  of 
a  Mexican  Kickapoo  allottee.  The  court  reviewed 
the  history  of  the  Kickapoo  and  determined  that 
the  particular  lands  involved  were  not  within  a 
reservation.  Therefore  the  acts  of  February  15,  1901 
and  March  4,  1911,  which  authorize  the  Secretary 
of  the  Interior  to  permit  the  use  of  rights-of-way 
through  reservations,  were  not  applicable   to  the 
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lands  involved.  The  court  left  open  the  question 
of  the  applicability  of  the  above  two  acts  to  allotted 
lands  actually  within  Indian  reservations.  It  ruled: 

".  .  .  Thus,  the  Kickapoo  reservation  was 
obliterated,  the  tribal  lands  were  no  more,  and 
only  individual  allotments  survived.  We  think 
it  clear  that  the  term  'reservation'  as  used  in 
the  statutes  in  question  had  no  application  to 
such    lands." 

Some  of  the  dicta  in  the  opinion  might  very  well 
be  interpreted  as  an  indication  that  the  court  was 
inclined  to  the  view  that  the  acts  of  February  15, 
1901  and  March  4,  1911,  were  never  intended  to 
be  applicable  to  allotted  lands.  However,  the  coiut 
was  not  only  careful  to  refrain  from  expressing  a 
definite  opinion  on  the  general  question  but  its 
penultimate  paragraph  points  plainly  in  the  other 
direction: 

"The  dissolution  of  the  reservation  distin- 
guishes the  situation  before  us  from  that  be- 
fore the  court  relating  to  allotted  lands  within 
the  Tulalip  Reservation,  United  States  v. 
Celestine,  215  U.S.  278;  allotted  lands  within 
the  Yakima  Reservation,  United  States  v. 
Sutton,  215  U.S.  291;  those  within  the  Col- 
ville  Reservation,  United  States  v.  Pelican, 
232  U.S.  442;  and  the  many  situations  in  which 
the  Departmental  rulings  have  held  that  the 
phrase  'Indian,  or  other  reservation'  includes 
individual  allotments." 

In  view  of  the  above,  I  am  of  the  opinion  that 
if,  as  an  administrative  matter,  the  Department 
wishes  to  continue  its  former  practice  of  granting 
rights-of-way  over  allotted  Indian  lands  for  elec- 
trical plants  and  transmission  lines  under  these 
two  acts  it  may  do  so  in  those  cases  where  the 
allotments  over  which  such  rights-of-way  are  pro- 
posed to  be  granted  are  within  the  boundaries  of 
a  regularly  established  Indian  reservation. 

Warner  W.  Gardner, 

Solicitor. 

April    16,    1943. 

Approved  and  copy  referred  to  the 
Commissioner  of  Indian  Affairs, 
Commissioner  of  the  General  Land  Office, 
Director  of  the  Geological  Survey,  and 
the  Division  of  Power 
for  their  information  and  guidance. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Quorum— Tribal    Delegates- 
Minnesota  Chippewa 


M-32087 


April  17,  1943. 


Re:  Methods   for  obtaining  a  quorum   of   tribal 
delegates  at  the  Minnesota  Chippewa  Tribe 
in   view   of   the   difficulties   created   by   war 
labor  migration  of  members  of  the  tribe. 
Held:  1.    Pursuant  to  Article  IV,  section  2  of  the 
constitution,  the  Tribal  Executive  Com- 
mittee may  revise  its  division  of  the  tribal 
territory    into    election    districts    by    de- 
creasing their  number. 

2.  Under  Article  IV,  section  1  of  the  con- 
stitution, the  Tribal  Executive  Commit- 
tee may  decrease  the  number  of  tribal 
delegates  to  be  elected  by  each  district 
from  two  to  one. 

3.  In  spite  of  the  existing  emergency,  elec- 
tions for  Tribal  Delegates  must  be  held 
annually.  Where  the  election  is  not  suc- 
cessful in  returning  a  new  delegate,  a 
vacancy  exists,  and  the  incumbent  con- 
tinues to  represent  his  district. 

4.  The  requirement  of  a  quorum  of  two- 
thirds  of  the  total  number  of  the  dele- 
gates, established  by  Article  II,  section  6 
of  the  bylaws,  requires  that  two-thirds 
of  all  delegates  be  present,  whether  they 
are  newly  elected  delegates  or  incum- 
bents continuing  in  office  pending  the 
filling  of  a  vacancy  in  their  district. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  following  problem  has  been  submitted  to 
me  for  an  opinion:  The  Minnesota  Chippewa 
Tribe  is  governed  by  a  Tribal  Executive  Commit- 
tee whose  members  are  selected  by  tribal  delegates 
who  in  turn  are  elected  by  the  members  of  the 
band  and  the  Indians  of  the  five  reservations  com- 
posing the  tribe  pursuant  to  its  constitution  and 
bylaws  approved  July  24,  1936.  The  difficulty  aris- 
ing in  this  connection  due  to  the  war  labor  mi- 
gration consists  in  the  inability  to  assemble  a 
quorum  of  tribal  delegates  for  the  purpose  of 
having  them  select  the  members  of  the  Tribal  Ex- 
ecutive Committee.  Inquiry  has  been  made  by  the 
Office  of  Indian  Affairs  whether  and  in  what  way 
this  difficulty  can  be  overcome  in  order  to  main- 
tain a  regular  governmental  authority  for  the 
Minnesota  Chippewa  Tribe. 

(1)  Section  1  of  Article  III  provides  that  the 
tribe  shall  be  governed  by  a  Tribal  Executive  Com- 
mittee which  shall  be  composed  of  not  more  than 
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two  members  from  the  band  and  each  of  the  five 
reservations  constituting  the  tribe.  These  mem- 
bers of  the  Tribal  Executive  Committee  are  se- 
lected by  the  tribal  delegates  pursuant  to  section 
2  of  Article  IV.  The  tribal  delegates  numbering 
not  more  than  two  from  any  district  or  community 
are  elected  annually.  Under  section  2  of  Article  III, 
these  districts  and  communities  are  designated  by 
the  Tribal  Executive  Committee.  There  are  at 
present  31  election  districts  electing  62  delegates. 

The  first  suggestion  then  in  the  face  of  the 
present  dearth  of  available  voters  and  delegates 
would  be  for  the  Tribal  Executive  Committee  to 
revise  its  division  of  the  tribal  territory  into  dis- 
tricts and  communities  by  reducing  the  number  of 
such  election  districts  to  the  point  where  each  dis- 
trict will  contain  a  sufficient  number  of  voters  and 
will  be  in  a  position  to  present  a  sufficient  slate  of 
candidates  for  the  post  of  delegate.  In  so  doing  the 
Tribal  Executive  Committee  should  keep  in  mind 
the  requirement  established  by  section  1,  Article 
X  of  the  constitution  that  "all  districts  or  com- 
munities   shall    have    equal    representation." 

(2)  Secondly,  the  number  of  delegates  to  be 
elected  in  each  district  may  be  reduced  to  one  in- 
stead of  the  present  number  of  two  delegates  from 
each  district:  Section  1  of  Article  IV,  providing 
that  there  shall  be  "not  more  than  two"  delegates 
from  each  district,  permits  the  number  of  delegates 
from  each  district  to  be  less  than  two.  The  Tribal 
Executive  Committee  which  has  power  to  desig- 
nate the  election  districts  should  also  have  the 
power  to  determine  whether  the  number  of  dele- 
gates to  be  returned  by  the  districts  should  be  one 
or  two. 

(3)  The  memorandum  from  the  Office  of  Indian 
Affairs  also  points  out: 

"Section  I  of  Article  IV  provides  that  Tribal 
Delegates,  once  elected,  'shall  act  until  their 
successors  have  been  elected'.  In  the  event  an 
election  is  not  called  or  is  postponed  or  is 
called  without  achieving  an  election  of  dele- 
gates, may  the  incumbent  remain  through  the 
second  year?  Is  there  any  length  of  time  be- 
yond which   they   cannot  continue  in  office?" 

Elections  are  to  be  held  according  to  section  1  of 
Article  IV  "on  the  first  Monday  in  May  of  each 
year,  unless  another  date  shall  be  designated  by 
the  Tribal  Executive  Committee."  Thus  elections 
may  be  postponed  for  a  short  time  by  the  Tribal 
Executive  Committee.  No  authority,  however, 
would  appear  to  be  granted  by  this  provision  to 
suspend  elections  altogether  for  any  considerable 
length  of  time.  On  the  other  hand,  where  elections 
held  in  a  district  have  not  led  to  the  election  of  a 


delegate  because  no  candidate  was  available,  the  I 
incimibent  will  continue  to  represent  his  district 
imtil  his  successor  has  been  elected.  This,  how- 
ever, merely  constitutes  a  stopgap  solution  and  a 
vacancy  exists  in  that  district  which,  according  to 
section  1  of  Article  IV,  must  be  filled  by  special 
election,  which  should  be  called  by  the  Executive 
Committee  as  soon  as  a  candidate  has  been  found. 
(4)  The  memorandum  from  the  Office  of  In- 
dian Affairs  finally  refers  to  section  6  of  Article  II 
of  the  bylaws  which  provides  that  "a  quorum  for 
the  Tribal  Delegates  shall  be  .  .  .  at  least  two- 
thirds  of  the  total  number  of  the  delegates."  The 
memorandum  inquires  whether  that  section  should 
be  interpreted  to  mean 

".  .  .  that  a  quorum  shall  consist  of  two- 
thirds  of  the  elected  delegates,  that  is  if  some 
districts  fail  to  elect  delegates  must  the 
quorum  be  based  on  a  reckoning  of  two  dele- 
gates for  each  district  or  may  the  reckoning 
be  on  the  actual  number  elected?" 

This  question   fails   to  note   that,   as   pointed   out  j 
under  heading  3,  supra,  there  will  ordinarily  be  no 
difference  between  the  number  of  elected  delegates 
and  actual  delegates  because  all  districts  which  have  , 
failed    to   return    a    delegate   will   continue    to   be : 
represented   by   their  incumbent  delegates    (living! 
and  not  resigned  or  removed)    pursuant  to  section  ! 
1  of  Article  IV,  supra.  Thus  a  situation  might  de- 
velop where  a  number  of  delegates  may  have  re- . 
moved  from   the  reservation.   In  such  event,   they ! 
will  continue  to  represent  their  district  nominally, 
as  long  as  no  successor  has  been  elected.  In  that 
case  it  may  happen  that  the  remaining  active  dele- 
gates may   not   constitute    two-thirds   of   the    total 
number  of  delegates   nominally   in   office   so   that 
they  would  be  unable  to  hold  proper  meetings. 

In  such  a  situation  the  most  appropriate  remedy 
might  be  that  already  mentioned  under  1,  supra, 
of  redistributing  the  election  districts.  It  may  be 
wise  for  the  Tribal  Executive  Committee  to  study 
the  situation  annually  some  time  before  the  elec- 
tion date  in  order  to  make  sure  that  there  is  a 
candidate  for  delegate  in  every  election  district  or 
otherwise  to  redistrict  the  tribal  area.  In  order  to 
gain  time  to  make  such  a  study  this  year,  the  Ex- 
ecutive Committee  may  want  to  postpone  the 
election  date  a  few  weeks,  pursuant  to  the  author- 
ity granted  it  by  section  1  of  Article  IV. 

Such  redistribution  is  not  limited  to  election 
time.  At  any  time  during  the  year  when  a  vacancy 
occurs  the  Executive  Committee  may  wish  to  con- 
solidate districts  and  hold  new  elections  in  the 
enlarged  districts  where  the  delegates  actively  rep- 
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resenting  the  new  district  fall  short  of  the  number 
assigned   to  it. 

Warner  W.  Gardner, 

Solicitor. 


Whether  Surplus  Lands  in  Uintah 

AND  Ouray  Reservation  are 

Indian  Lands 

April  26,  1943. 

Memorandum  for  the  Assistant  Secretary: 

During  a  recent  session  of  the  Committee  on 
Public  Lands  at  Vernal,  Utah,  Senator  Abe  Mur- 
dock  raised  the  question  whether  surplus  lands 
resulting  from  the  passage  of  the  act  of  May  27, 
1902  (32  Stat.  245,  263) ,  were  really  Indian  lands. 
He  seems  to  have  contended  that  the  act  restored 
these  lands  to  the  public  domain,  and  that  the 
Indians  therefore  were  not  entitled  to  any  proceeds 
derived  from  these  lands.  My  opinion  has  been  in- 
formally requested  on  this  question. 

I  am  of  the  opinion  that  these  surplus  lands  of 
the  Uintah  and  White  River  Utes  are  properly  to 
be  regarded  as  Indian  lands,  the  proceeds  of  which 
belong  to  the  Indians.  It  is  true  that  the  act  of 
May  27,  1902,  declared  that  after  allotment  "all  the 
unallotted  lands  within  said  reservation  shall  be 
restored  to  the  public  domain."  This  is,  however, 
only  a  method  of  indicating  that  the  lands  are  to 
be  subject  to  disposition  under  the  public  land 
laws.  The  act  nevertheless  provides  that  the  pro- 
ceeds of  the  lands  "shall  be  used  for  the  benefit  of 
the  Indians,"  and  such  a  provision  constitutes  them 
Indian  lands,  and  requires  the  United  States  to 
hold  the  proceeds  of  such  lands  in  trust  for  the 
Indians  (Ash  Sheep  Company  v.  United  States,  252 
U.S.   159). 

The  Department  has  similarly  held  that  the 
lands  ceded  by  the  Ute  Indians  of  Colorado  by  the 
act  of  June  15,  1880  (21  Stat.  199),  were  Indian 
lands  despite  the  provision  of  section  3  of  this  act 
that  the  ceded  lands  "shall  be  held  and  deemed  to 
be  public  lands  of  the  United  States  and  subject 
to  disposal  under  the  laws  providing  for  the  dis- 
posal of  public  lands."  (56  I.D.  330,  337-38.)  In 
fact  this  Department  has  held  inferentially  that 
the  surplus  lands  of  the  Uintah  and  White  River 
Utes  resulting  from  the  act  of  May  27,  1902,  were 
Indian  lands  by  including  them  in  the  list  of  lands 
temporarily  withdrawn  on  September  19,  1934, 
pending  restoration  to  tribal  ownership,  pursuant 
to  section  3  of  the  Indian  Reorganization  Act  (act 
of  June  18,  1934,  48  Stat.  984,  25  U.S.C.  sec.  463) . 


This  list  is  printed  in  54  I.D.  559.  Such  lands  were 
subject  to  restoration  to  tribal  ownership  only  if 
they  were  lands  in  which  the  Indians  still  had  an 
interest     (56    I.D.    330,    334-37). 

Warner  W.  Gardner, 

Solicitor. 

Approved:   April   27,    1943. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Jurisdiction— State  Court— Game 
Laws— SissETON  Reservation 

June  5,  1943. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I  do  not  agree  with  the  opinion  expressd  in  the 
attached  letter  to  the  Superintendent  of  the  Sisse- 
ton  Agency  relating  to  the  jurisdiction  of  the  State 
of  South  Dakota  over  the  Sisseton  Indians. 

The  Superintendent  requested  full  infomiation 
as  to  the  jurisdiction  of  the  South  Dakota  courts  to 
prosecute  Indians  for  violations  of  the  State  game 
laws  when  such  violations  occurred  on  allotted 
lands  within  the  boundaries  of  the  original  Lake 
Traverse  Reservation  under  the  jurisdiction  of  the 
Sisseton  Agency.  The  Superintendent  points  out 
that  most  of  the  allotments  are  no  longer  held  by 
original  allottees  but  that  they  have  been  inherited 
by  other  Indians  under  his  jurisdiction. 

In  your  proposed  reply  you  state  that  the  Sisse- 
tons  were  allotted  under  the  acts  of  February  8, 
1887  (24  Stat.  388) ,  and  March  3,  1891  (26  Stat. 
989,  1035) ,  and  that  all  allotments  were  made  prior 
to  the  act  of  May  8,  1906  (34  Stat.  182) ,  amending 
the  1887  act.  You  point  out  that  under  section  6 
of  the  1887  act  the  allottees  were  made  subject  to 
the  civil  and  criminal  laws  of  the  State  or  Territory 
in  which  they  reside  and  that  the  act  of  May  8, 
1906,  supra,  modified  section  6  of  the  earlier  act 
by  providing  that  "until  the  issuance  of  fee  simple 
patents  all  allottees  to  whom  trust  patents  shall 
hereafter  be  issued  shall  be  subject  to  the  exclusive 
jurisdiction  of  the  United  States"  (your  emphasis)  . 
You  state  that  the  1906  act  did  not  cancel  the 
criminal  jurisdiction  of  the  State  extended  by  the 
1887  act  over  allotments  which  were  made  prior  to 
that  act.  You  conclude  that  because  all  Sisseton 
allotments  were  made  prior  to  the  amendatory  act 
of  1906,  the  Sisseton  Indians  are  subject  to  the 
hunting  and  fishing  laws  of  the  State  of  South 
Dakota  as  well  as  to  the  general  criminal  code  of 
the  State,  with  the  exceptions  set  forth  in  18  U.S.C. 
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sec  549.  You  argue,  in  effect,  that  because  the 
original  allottees  were  subject  to  such  jurisdiction 
those  who  now  hold  the  land  by  inheritance  or 
devise  are  likewise  subject  to  State  criminal  juris- 
diction by  reason  of  the  1887  act. 

I  agree  that  the  allottees  who  received  their 
patents  inider  the  General  Allotment  Act  and  the 
act  of  March  3,  1891,  supra,  are  probably  subject 
to  the  civil  and  criminal  laws  of  the  State  of  South 
Dakota.  However,  I  cannot  agree  that  the  provision 
in  the  General  Allotment  Act  subjecting  the  allot- 
tees to  the  laws  of  the  State  had  the  force  of  sub- 
jecting unallotted  Indians  who  have  acquired  the 
original  allotments  by  inheritance  or  devise  to 
such  laws.  Neither  can  I  agree  that  the  land  com- 
prising these  allotments  is  within  the  political  con- 
trol of  the  State  to  the  extent  necessary  to  give  the 
State  the  power  to  regulate  the  unalloted  Indians' 
activities  in  connection  with  the  wildlife  thereon. 

Section  6  of  the  act  of  1887  provided: 

"That  upon  the  completion  of  said  allot- 
ments and  the  patenting  of  the  lands  to  said 
allottees,  each  and  every  member  of  the  re- 
spective bands  or  tribes  of  Indians  to  whom 
allotments  have  been  made  shall  have  the 
benefit  of  and  be  subject  to  the  laws,  both  civil 
and  criminal,  of  the  State  or  Territory  in 
which  they  may  reside;  and  no  Territory  shall 
pass  or  enforce  any  law  denying  any  such  In- 
dian within  its  jurisdiction  the  equal  pro- 
tection of  the  law.  And  every  Indian  born 
within  the  territorial  limits  of  the  United 
States  to  whom  allotments  shall  have  been 
made  under  the  provisions  of  this  act,  or  under 
any  law  or  treaty,  and  every  Indian  born 
within  the  territorial  limits  of  the  United 
States  who  has  voluntarily  taken  up,  within 
said  limits,  his  residence  separate  and  apart 
from  any  tribe  of  Indians  therein,  and  has 
adopted  the  habits  of  civilized  life,  is  hereby 
declared  to  be  a  citizen  of  the  United  States, 
and  is  entitled  to  all  the  rights,  privileges,  and 
immunities  of  such  citizens,  whether  said  In- 
dian has  been  or  not,  by  birth  or  otherwise,  a 
member  of  any  tribe  of  Indians  within  the 
territorial  limits  of  the  United  States  without 
in  any  manner  impairing  or  otherwise  affect- 
ing the  right  of  any  such  Indian  to  tribal  or 
other  property." 

The  amendment  of  this  section  by  the  1906  act 
provides: 

"That  at  the  expiration  of  the  trust  period 
and  when  the  lands  have  been  conveyed  to  the 
Indians  by  patent  in  fee,  as  provided  in  section 
five  of  this  Act,  then  each  and  every  allottee 


shall  have  the  benefit  of  and  be  subject  to  the 
laws,  both  civil  and  criminal,  of  the  State 
or  Territory  in  which  they  may  reside;  and  no 
Territory  shall  pass  or  enforce  any  law  denying 
any  such  Indian  within  its  jurisdiction  the 
equal  protection  of  the  law.  And  every  Indian 
born  within  the  territorial  limits  of  the  United 
States  to  whom  allotments  shall  have  been 
made  and  who  has  received  a  patent  in  fee 
simple  under  the  provisions  of  this  Act,  or 
under  any  law  or  treaty,  and  every  Indian 
born  within  the  territorial  limits  of  the  United 
States  who  has  voluntarily  taken  iqa  within  said 
limits  his  residence,  separate  and  apart  from 
any  tribe  of  Indians  therein,  and  has  adopted 
the  habits  of  civilized  life,  is  hereby  declared 
to  be  a  citizen  of  the  United  States,  and  is 
entitled  to  all  the  rights,  privileges,  and  im- 
munities of  such  citizens,  whether  said  Indian 
has  been  or  not,  by  birth  or  otherwise,  a  mem- 
ber of  any  tribe  of  Indians  within  the  territo- 
rial limits  of  the  United  States  without  in  any 
manner  impairing  or  otherwise  affecting  the 
right  of  any  such  Indian  to  tribal  or  other 
property:  Proxnded,  That  the  Secretary  of  the 
Interior  may,  in  his  discretion,  and  he  is  hereby 
authorized,  whenever  he  shall  be  satisfied  that 
any  Indian  allottee  is  competent  and  capable 
of  managing  his  or  her  affairs  at  any  time  to 
cause  to  be  issued  to  such  allottee  a  patent  in 
fee  simple,  and  thereafter  all  restrictions  as  to 
sale,  incumbrance,  or  taxation  of  said  land 
shall  be  removed  and  said  land  shall  not  be 
liable  to  the  satisfaction  of  any  debt  contracted 
prior  to  the  issuing  of  such  patent:  Provided 
fiirtlier,  That  until  the  issuance  of  fee-simple 
patents  all  allottees  to  whom  trust  patents  shall 
hereafter  be  issued  shall  be  subject  to  the  ex- 
clusive jurisdiction  of  the  United  States:  And 
provided  further,  That  the  provisions  of  this 
Act  shall  not  extend  to  any  Indians  in  the 
Indian   Territory." 

The  legislative  history  of  the  amendatory  act 
of  1906  shows  that  Congress  was  at  the  time  con- 
vinced that  it  had  been  too  hasty  in  subjecting  the 
allottees  to  the  criminal  jurisdiction  of  the  States 
and  that  it  had  not,  up  until  the  time  of  the  deci- 
sion by  the  United  States  Supreme  Court  in  Matter 
of  HefJ,  197  U.S.  488  (1905),  been  of  the  opinion 
that,  by  subjecting  the  allottees  to  such  criminal 
jurisdiction,  it  had  legislated  away  from  itself  the 
right  to  enact  laws  for  the  protection  of  such 
allottees.  In  fact.  Congress,  in  1897,  had  passed  a  law 
making  it  a  criminal  offense  to  sell  liquor  to 
allottees  whose  lands  were  restricted  against  aliena- 
tion or  to  Indian  wards  of  the  Government  or  to 
Indians    over    whom    the    Government    exercised 
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guardianship.^  Heff  was  convicted  by  the  lower 
court  of  having  sold  Hquor  to  an  Indian  who  had 
received  an  allotment  under  the  General  Allotment 
Act.  The  Supreme  Court  held  that  an  Indian  who 
had  received  an  allotment  under  that  act  was  no 
longer  a  ward  of  the  Government.  The  allottee 
was  held  to  be  a  citizen  of  the  United  States  and 
of  the  State  in  which  he  resided  and  subject  to  the 
civil  and  criminal  laws  of  that  State.  Such  an  In- 
dian was  held  not  to  be  within  the  reach  of  In- 
dian police  regulations  on  the  part  of  Congress 
and  the  conviction  of  Heff  was  held  to  have  been 
without  the  jurisdiction  of  the  Federal  court. ^ 

It  was  to  meet  this  situation  that  the  amendatory 
act  of  1906  was  passed.  The  report  of  the  Senate 
Committee  on   Indian  Affairs  states: 

"Since  this  decision  was  rendered  there  has 
been  more  or  less  demoralization  among  the 
Indians,  as  most  of  them  have  taken  allotments 
and  liquor  has  been  sold  to  them,  regardless  of 
the  fact  that  they  are  Indians,  and,  in  the 
opinion  of  this  committee,  it  is  advisable  that 
all  Indians  who  may  hereafter  take  allotments 
be  not  granted  citizenship  during  the  trust 
period,  and  that  they  shall  be  subject  to  the 
exclusive  jurisdiction  of  the  United  States."  -^ 

The  report  of  the  House  Committee  on  Indian 
Affairs  is  almost  identical.*  The  debate  in  the 
House  indicates  that  the  amendment  under  con- 
sideration was  not  intended  to  affect  the  status  of 
Indians  who  already  had  received  their  allotments,^ 
and  that  the  understanding  of  the  members  of 
Congress  as  to  the  effect  of  the  Heff  decision  was 
that  the  State  court  had  full  jurisdiction  over  the 
allottee  but  not  over  his  property. '^ 

While  the  1887  act  provided  that  the  United 
States  should  hold  the  allotted  lands  in  trust  for 
the  use  and  benefit  of  the  Indian  to  whom  such 
allotment  should  have  been  made  or,  in  case  of 
his  decease,  of  his  heirs,  and  at  the  expiration  of 
the  trust  period  the  United  States  would  convey 
the  land  by  patent  in  fee  to  the  allottee  or  his 
heirs,  there  is  nothing  in  that  act  which  subjects 
such  heirs  to  the  civil  or  criminal  jurisdiction  of 
the  States. 

It  has  long  been  recognized  that  State  laws  have 
no  force  on  Indian  reservations  in  matters  affect- 
ing the  Indians  unless  Congress  has  sanctioned  the 
application  of  such  laws  to  the  Indians  and  their 


'Act  of  January  .SO,  1897    (29  Stat.  506). 
-This  case  was  specifically  overruled  by  the  Supreme  Court 
in  United  States  v.  Nice,  241   U.S.  591    (1916)  . 
^Sen.  Rep.  No.  1998,  59th  Cong.,  1st  sess.    (1906). 
*H.  R.  Rep.  No.   1558,  59th  Cong.,  1st  sess.    (1906). 
'  40  Cong.  Rec.  3599-3602    (1906) . 
"  40  Cong.  Rec.  3599    (1906)  . 


property.  In  the  absence  of  such  congressional  sanc- 
tion, a  State  court  has  no  jtnisdiction  to  punish 
an  Indian  for  acts  forbidden  by  State  law  when 
such  acts  are  committed  within  an  Indian  reserva- 
tion. Worcester  v.  State  of  Georgia,  6  Pet.  515 
(1832);  United  States  v.  Kagama,  118  U.S.  375 
(1886);  /n  re  Blackbird,  109  Fed.  139  (1901);  hi 
re  Lincoln,  129  Fed.  247  (1904);  United  States  v. 
Hamilton,  233  Fed.  685  (1915);  State  v.  R^ifus, 
205  Wise.  317,  237  N.W.  67  (1931)  ;  see  also  opin- 
ions of  this  office  M.  28568,  December  11,  1936, 
M.  30920,  September  4,  1940,  M.  31122,  May  28, 
1941,  and  Handbook  of  Federal  Indian  Law,  ch.  6 
and  ch.  14,  sec.  7.  It  is  fundamental  that  while  the 
States  may  exercise  jurisdiction  over  non-Indians 
and  their  property  within  Indian  reservations 
(Draper  v.  United  States,  164  U.S.  240  (1896); 
United  States  v.  McBratney,  104  U.S.  621  (1881) ) , 
they  may  not  interfere  with  the  activities  of  the 
Federal  Government  in  carrying  out  its  policies 
with  regard  to  the  Indians.  They  may  not  exercise 
any  jurisdiction  over  the  land  held  in  trust  by  the 
United  States  for  the  Indians  which  will  interfere 
with  the  use  thereof  by  the  Indians.  United  States  v. 
Rickert,  188  U.S.  432  (1903).  See  Surplus  Trading 
Company  v.  Cook,  281  U.S.  647    (1930). 

So  long  as  the  Indians  remain  on  the  reserva- 
tions set  apart  for  them  by  the  United  States  they 
are  within  the  exclusive  jurisdiction  of  the  United 
States  and  imtil  such  time  as  Congress  decrees  that 
the  Indians  shall  be  subject  to  the  jiuisdiction  of 
the  States,  the  States  may  not  control  their  activities 
within  the  reservations.  The  State  of  South  Dakota 
itself  recognizes  this  doctrine.  In  a  recent  decision 
its  supreme  court  had  occasion  to  consider  whether 
the  enabling  act  admitting  the  State  into  the 
Union  ''  and  Article  XXII  of  its  Constitution,  dis- 
claiming all  rights  to  Indian  lands  within  the 
State  and  agreeing  that  such  land  should  remain 
imder  the  absolute  jurisdiction  and  control  of  the 
United  States,  the  court  said: 

".  .  .  That  these  and  similar  provisions  in 
other  enabling  acts  and  constitutions  of  the 
several  states  were  inserted  for  the  purpose  of 
maintaining  ample  supreme  powers  on  the 
part  of  the  United  States  to  permit  it  to  fidly 
respond  to  its  level  and  moral  obligations  to 
the  Indians  rather  than  for  the  purpose  of 
withholding  power  from  the  states  to  exercise 
jurisdiction  over  the  reservations,  and  that  it 
was  intended  the  states  shotild  exercise  a  lim- 
ited jurisdiction  over  Indian  reservations 
within  their  exterior  boundaries,  are  settled 
propositions."  {Anderson  v.  Brule  County, 
67  S.D.  308,  292  N.W.  429,  431    (1940) .) 


'Act  of  February  22,  1889  (25  Stat.  676). 
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To  what  extent  has  Congress  sanctioned  the 
States'  exercise  of  criminal  jurisdiction  over  In- 
dians for  acts  committed  within  the  boundaries  of 
a  reservation?  The  General  Allotment  Act  did 
subject  allottees  to  the  criminal  jurisdiction  of  the 
State.  Congress  has  also  by  the  act  of  February  15, 
1929  (45  Stat.  1185,  25  U.S.C.  sec.  231),  authorized 
officers  of  any  State  to  enforce  sanitation  and 
quarantine  regulations  and  to  enforce  compulsory 
school  attendance  of  Indian  pupils  as  provided 
by  the  laws  of  the  State  on  tribal  or  allotted  lands 
under  regulations  prescribed  by  the  Secretary  of 
the  Interior.  But  I  am  aware  of  no  other  instance 
in  which  Congress  has  subjected  the  Indians  to  the 
criminal    jurisdiction    of    the    States. 

Therefore,  since  the  unallotted  Indians  and  In- 
dians who  received  their  allotments  after  the  ef- 
fective date  of  the  1906  act  have  never  been  sub- 
jected to  the  criminal  jurisdiction  of  the  States,  I 
am  of  the  opinion  that  the  Department  should 
resist  the  efforts  of  the  State  of  South  Dakota  to 
subject  these  Indians  to  its  laws  when  the  acts 
complained  of  are  committed  within  Indian  reser- 
vations. That  Congress  intended  this  Department, 
rather  than  the  States,  to  take  the  initiative  in  the 
protection  of  the  wildlife  on  such  reservations  is 
shown  by  the  act  of  March  10,  1934  (48  Stat.  401, 
16  U.S.C.  sec.  664) .  This  act  vested  in  the  Office  of 
Indian  Affairs  and  the  Wildlife  Service,  jointly, 
authority  to  prepare  plans  for  the  better  protec- 
tion of  the  wildlife  resources,  including  game  ani- 
mals, upon  all  Indian  reservations  and  unallotted 
Indian  lands  coming  under  the  supervision  of  the 
Federal  Government.  It  authorizes  the  Secretary  of 
the  Interior  to  make  the  necessary  regulations  for 
the  enforcement  of  such  plans.  This  is  an  affirma- 
tive recognition  by  Congress  that  jurisdiction  over 
Indian  lands  for  the  purpose  of  wildlife  conserva- 
tion rests  in  the  United  States  rather  than  in  the 
States. 

Warner  W.  Gardner, 

Solicitor. 


Conflict  Between  Heirs  at  Law  and 

Devisee  Under  Will— Applicability  of 

Soldiers'  and  Sailors'  Relief  Act 

June  14,  1943. 

Memorandum  for  the  Assistant  Secretary: 

The  Commissioner  of  Indian  Affairs  recently 
submitted  the  attached  proposed  modification  of 
the  Order  Determining  Heirs  in  the  case  of  Fletcher 
Red  Hawk,  deceased  Standing  Rock  Sioux  allottee 


No.  3952.  The  allottee  died  in  1927,  and  on  Sep- 
tember 2,  1932,  the  Department  determined  his  heirs 
to  be  George  Red  Hawk  and  Esther  Red  Hawk, 
children  of  decedent's  subsequently  deceased 
mother,  Victoria  Yellow  Elk,  or  Mrs.  Jesse 
Red  Hawk.  The  allottee's  mother  died  on 
February  9,  1929.  She  left  a  will  approved 
by  the  Department  on  September  8,  1932,  under 
which  the  allotment  of  Fletcher  Red  Hawk  was 
devised  to  John  Iron  Boulder. 

Obviously,  the  two  different  dispositions  of  the 
same  allotment  cannot  stand.  The  office  of  Indian 
Affairs  has  proposed  that  the  determination  made 
on  September  2,  1932  be  modified  and  that  the 
allotment  be  awarded  to  John  Iron  Boulder. 

That  office  has,  however,  raised  the  question  of 
the  applicability  of  the  act  of  October  17,  1940,  54 
Stat.  1178,  50  U.S.C.  501  et  sec,  known  as  the  Sol- 
diers' and  Sailors'  Civil  Relief  Act  of  1940,  to  the 
present  case,  in  view  of  the  fact  that  George  Red 
Hawk,  one  of  the  heirs  under  the  determination  of 
September  2,  1932,  is  now  in  the  armed  forces  ser- 
ving outside  of  the  United  States.  The  Examiner  of 
Inheritance  has  been  unable,  so  far,  to  contact  him 
for  the  purpose  of  notifying  him  of  the  proposed 
modification. 

In  my  opinion  the  above  mentioned  act  has  no 
application  to  the  quasi-judicial  function  per- 
formed by  the  Secretary  of  the  Interior  in  determin- 
ing the  heirs  to  allotments  or  in  approving  wills 
of  allottees  under  the  acts  of  June  25,  1910,  36  Stat. 
855,  25  U.S.C.  372,  and  February  14,  1913,  37  Stat. 
678,  25  U.S.C.  373.  The  purpose  of  the  Soldiers' 
and  Sailors'  Civil  Relief  Act  of  1940  is  "to  suspend 
enforcement  of  civil  liabilities"  of  persons  in  the 
military  service  of  the  United  States.  The  act  sets  up 
the  procedure  to  be  followed  "in  any  action  or 
proceeding  commenced  in  any  court."  The  term 
"court"  is  defined  "to  include  any  court  of  com- 
petent jurisdiction  of  the  United  States  or  of  any 
State,  whether  or  not  a  court  of  record."  Obviously, 
an  administrative  agency  of  the  United  States  Gov- 
ernment was  not  intended  to  be  included  within 
the  term  "court"  nor  can  a  modification  of  a  prior 
determination  of  heirship,  entered  for  the  purpose 
of  correcting  an  error  in  such  prior  determination 
be  considered  an  "action  or  proceeding"  within 
the  scope  of  the  act.  Neither  can  such  modification 
be  said  to  affect  the  civil  liabilities  of  a  person  in 
in  the  military  service.  I  am  of  the  opinion  that, 
as  a  matter  of  law,  you  may  modify  the  attached 
order,  notwithstanding  the  fact  that  George  Red 
Hawk  is  now  in  the  military  service. 

While  I  believe  that,  legally,  a  modification  of  a 
determination  of  heirship  made  by  the  Secretary 
of  the  Interior  is  outside  of  the  scope  of  the  1940 
act,  I  am  not  unmindful  of  the  spirit  of  that  act, 
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which  is  to  prevent  the  penalizing  of  persons  in  the 
miHtary  service  of  our  country  through  their  in- 
abihty  to  be  present  to  protect  their  interests.  The 
circumstances  in  this  particular  case  indicate  that, 
while  there  must  be  a  modification  of  the  order  of 
September  2,  1932,  George  Red  Hawk  may  have  a 
valid  defense  to  the  modification  proposed  by  the 
Office  of  Indian  Affairs  awarding  the  allotment  to 
John  Iron  Boulder,  and  you  may,  as  a  matter  of 
policy,  decide  to  suspend  action  thereon  until 
George  Red  Hawk  has  had  an  opportunity  to  be 
heard. 

The  devise  to  John  Iron  Boulder  in  the  will  of 
Mrs.  Red  Hawk  was,  in  my  opinion,  a  conditional 
devise,  subject  to  be  defeated  by  John  Iron  Bould- 
er's failure  to  carry  out  the  condition  imposed.  In 
that  event  the  devise  would  pass  under  the  resid- 
uary clause  of  the  will  to  George  and  Esther  Red 
Hawk. 

The  devise  in  question  was  in  the  following 
words: 

"I  give,  devise  and  bequeath  to  John  Iron 
Boulder,  the  allotment  of  Fletcher  Red  Hawk, 
No.  3952,  described  as  the  NW14  of  Sec.  13- 
130-84,  or  my  share  of  that  allotment— John 
Iron  Boulder  to  receive  this  share  in  payment 
of  the  care  and  keep  of  George  Red  Hawk,  my 
minor  son." 

Mrs.  Red  Hawk  likewise  made  a  similar  devise  of 
her  interest  in  another  allotment  to  Annie  Skye 
"in  payment  for  the  care  and  keep  of  Esther  Red 
Hawk,  my  minor  daughter."  The  testimony  at  the 
hearing  on  Mrs.  Red  Hawk's  estate  shows  that 
neither  of  these  children  were  the  respective  de- 
visees prior  to  the  death  of  their  mother  so  that 
the  devises  could  not  have  been  in  payment  of  past 
care  given  by  the  devisees  to  the  children.  A  cardi- 
nal rule  in  the  construction  of  wills  is  that  the  in- 
tention of  the  testator  must  govern.  It  is  evident 
that  Mrs.  Red  Hawk  intended  to  make  provision 
for  the  future  care  of  her  children.  No  relationship 
is  shown  to  have  existed  between  the  devisees  and 
the  testatrix  and  no  reason  is  apparent  for  making 
the  devisees  the  recipients  of  her  bounty  to  the 
exclusion  of  her  own  minor  children  unless  the 
devises  were  made  with  the  object  of  insuring  their 
future  well-being.  In  these  circumstances,  the  de- 
vises must  be  construed  as  being  conditional  rather 
than  absolute.  Brennan  v.  Brennan,  185  Mass.  560, 
71  N.E.  80  (1904).  There  are  no  technical  words 
which  will  always  determine  whether  a  devise  be 
on  condition  precedent  or  subsequent.  Here,  again 
the  question  is  one  of  intent.  If  the  act  on  which 
the  estate  depends  must  be  performed  before  the 
estate  can  vest,  the  condition  is,  of  course,  prece- 


dent, and  unless  the  act  be  performed  the  devisee 
can  take  nothing.  If,  on  the  contrary,  the  act  does 
not  necessarily  precede  the  vesting  of  die  estate 
but  may  accompany  it  or  follow  it,  the  condition 
is  subsequent.  Finley  v.  King,  3  Pet.  (28  U.S.)  346 
(1830)  .  Since  the  law  favors  the  early  vesting  of 
estates,  especially  where  it  appears  from  the  lan- 
guage of  the  will  and  the  surrounding  circumstances 
that  the  enjoyment  of  the  property  is  necessary  to 
enable  the  clevisee  to  perform  the  condition,  devises 
such  as  the  ones  now  under  consideration  are  usu- 
ally construed  as  vesting  the  estate  in  the  devisee 
subject  to  divestment  or  cancellation  upon  the  fail- 
ure of  the  devisee  to  carry  out  the  condition.  Wood 
V.  Cantrell,  224  Ala.  294,  140  So.  345  (1932)  ; 
Colonial  Trust  Co.  v.  Waldron,  112  Conn.  216, 
152  Atl.  69  (1930)  ;  Askeio  v.  Dildy,  188  N.C.  147, 
124  S.  E.  124  (1924)  ;  Brannon  v.  Mercer,  183 
Tenn.  415,  198  S.W.  253  (1917)  ;  Green  v.  Old 
People's  Home  of  Chicago,  269  111.  134,  109  N.E. 
701  (1915)  ;  Gingrich  v.  Gingrich,  146  Ind.  227,  45 
N.E.  101    (1896). 

The  hearing  on  Mrs.  Red  Hawk's  estate  was  held 
on  March  29,  1930.  The  hearing  on  Fletcher  Red 
Hawk's  estate  was  not  until  August  20,  1931.  At 
the  later  hearing  John  Iron  Boulder  appeared  as 
guardian  ad  litem  for  George  Red  Hawk  and  Annie 
Skye  appeared  as  guardian  ad  litem  for  Esther  Red 
Hawk.  Their  appearance  in  the  capacity  as  guard- 
ians ad  litem  indicates  that  they  were  at  that  time 
performing  the  conditions  of  the  devises  to  them. 
However,  neither  of  the  children  reached  their 
majority  until  some  years  after  1931  and  there  is 
nothing  in  the  present  record  to  indicate  whether 
the  devisees  continued  to  take  care  of  the  children 
during  their  minority.  Unless  they  did  so  they  are 
not  entitled  to  retain  the  land  vested  in  them,  as 
nonperformance  of  the  condition  would  divest 
the  estate  previously  vested.  Wood  v.  Cantrell, 
supra;  Colonial  Trust  Co.  v.  Waldron,  supra; 
Green  v.  Old  People's  Home  of  Chicago,  supra; 
McCall  V.  McCall,  161  Pa.  412,  29  Atl.  63  (1894). 
It  should  be  borne  in  mind,  however,  that  an 
estate  granted  on  condition  of  the  performance  of 
future  duties  will  not  be  defeated  by  anything  less 
than  the  refusal  or  failure  of  the  grantee  to  perform 
the  duties,  and  nonperformance  as  a  resvdt  of 
conditions  over  which  the  grantee  has  no  control 
will  not  defeat  the  grant.  Boggess  v.  Crail,  224  Ky. 
97,  5  S.W.  (2d)  906  (1928) .  If  the  devisees  did  fail 
or  refuse  to  continue  to  give  care  and  support  to 
these  children,  the  lands  in  question  would  vest 
in  the  children  as  the  residuary  devisees  under 
Mrs.  Red  Hawk's  will. 

In  these  circumstances,  it  seems  to  me  that  a 
supplemental  hearing  should  be  held  to  determine 
whether  John  Iron  Boulder  and  Annie  Skye  are 
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entitled  to  retain  the  lands  devised  to  them  before 
any  modification  of  the  finding  in  the  Fletcher  Red 
Hawk  case  is  made.  I  suggest  that  you  do  not 
approve  the  recommendation  of  the  Office  of  In- 
dian Affairs  in  its  present  form  but  that  it  be 
returned  with  instructions  to  hold  such  a  supple- 
mental hearing.  This  hearing  should  be  held 
without  awaiting  the  return  of  George  Red  Hawk. 
Almost  8  years  have  elapsed  since  he  reached  his 
majority  and  4  years  have  passed  since  Esther  Red 
Hawk  became  of  age.  Witnesses  who  know  whether 
or  not  the  devisees  performed  the  conditions  may 
die  or  move  away.  John  Iron  Boulder,  if  he  is  still 
living,  is  in  his  middle  sixties  and  Annie  Skye,  if 
she  is  still  living,  is  almost  sixty.  In  these  circum- 
stances I  think  it  advisable  to  take  testimony  at 
the  earliest  possible  moment.  However,  George 
Red  Hawk,  as  one  of  the  residuary  devisees,  should 
not  be  deprived,  by  reason  of  his  absence  with  the 
armed  forces,  of  his  opportunity  to  testify  as  to 
whether  or  not  the  conditions  of  the  will  were 
carried  out  by  John  Iron  Boulder  and  Annie  Skye. 

An  effort  should  be  made  by  the  Examiner  of 
Inheritance  to  inform  George  Red  Hawk  by  mail 
of  the  necessity  of  modifying  the  order  in  the 
Fletcher  Red  Hawk  case  and  he  should  be  requested 
to  make  a  deposition  as  to  whether  or  not  the 
devisees  carried  out  the  conditions  imposed  by  his 
mother's  will.  If  it  is  impossible  to  contact  George 
Red  Hawk,  I  suggest  that  final  action  on  the  modi- 
fication be  suspended  until  he  returns  to  civilian 
life. 

Warner  W.  Gardner, 

Solicitor. 

Approved:  June   16,   1943. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Restrictions  Against  Alienation  of  Allotted 
Osage  Indian  Land 


M-33165 


June  17,  1943. 


Synopis  of 
Solicitors'  Opinion 

Re:  Is  an  undivided  interest  in  certain  allotted 
Osage  Indian  lands  restricted  in  the  hands 
of  its  present  owner,  an  unallotted  Osage 
Indian  of  less  than  one-half  degree  Indian 
blood  who  has  never  received  a  certificate 
of  competency? 
Held:  The  interest  is  now  restricted.  The  present 
owner  inherited  her  interest  in  1921  free 
from  restrictions  against  alienation  under 
section  6  of  the  act  of  April  18,  1912  (37  Stat. 


86)  .  Restrictions  were  reimposed  by  the  sec- 
tion 3  of  the  act  of  February  27,  1925  (43 
Stat.  1008) ,  made  applicable  to  unallotted 
Osage  Indians  by  section  5  of  the  act  of 
March  2,  1929    (45  Stat.  1478) . 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

The  Commissioner  of  Indian  Affairs  has  pre- 
sented for  consideration  the  question  of  whether 
a  one-third  undivided  interest  in  certain  allotted 
Osage  Indian  lands  is  restricted  in  the  hands  of  its 
present  owner,  Joella  Gentry,  now  Tiger,  an  un- 
allotted Osage  Indian  of  less  than  one-half  degree 
Indian  blood  who  has  never  received  a  certificate 
of  competency. 

On  August  25,  1942,  you  approved  an  opinion 
of  this  office  (M-31576)  that  the  undivided  inter- 
ests of  two  unallotted  Osage  Indians  in  certain 
lands  in  the  State  of  New  Mexico  were  unrestricted. 
The  Commissioner  desires  to  be  informed  whether, 
by  reason  of  that  opinion,  the  lands  here  in  ques- 
tion must  be  considered  unrestricted. 

The  lands  discussed  in  the  opinion  of  August  25, 
1942,  had  never  been  restricted  against  alienation. 
They  had  been  purchased  with  the  unrestricted 
funds  of  the  persons  from  whom  the  unallotted 
Osage  Indians  took  by  devise.  This  office  held  that 
while  section  3  of  the  act  of  February  27,  1925  (43 
Stat.  1008) ,  which  was  made  applicable  to  unallot- 
ted Osage  Indians  by  section  5  of  the  act  of  March 
2,  1929  (45  Stat.  1478),  reimposed  restrictions 
against  alienation  of  lands  devised  to  or  inherited 
by  Osages  of  one-half  or  more  degree  Indian  blood 
or  those  not  having  certificates  of  competency, 
those  acts  did  not  apply  because  the  lands  there  in 
cjuestion  were  at  no  time  restricted  in  the  hands 
of  the  devisors.  That  opinion  has  no  bearing  on 
the  question  now  presented  except  insofar  as  it  was 
pointed  out  therein  that  restrictions  against  alien- 
ation of  lands  theretofore  restricted  were  reimposed 
on  unallotted  Indians  by  section  5  of  the  act  of 
March  2,  1929,  supra. 

The  question  here  presented  is  fully  answered  by 
an  opinion  of  this  office  approved  by  you  on  Jan- 
uary 26,  1937  (M-27963).  There  the  question  was 
whether  the  interest  in  an  Osage  allotment  inheri- 
ted by  John  Holloway,  an  unallotted  Osage  of  less 
than  one-half  degree  Indian  blood  without  a  certifi- 
cate of  competency,  descended  to  him  subject  to 
restrictions  against  alienation.  His  interest  came  to 
him  by  inheritence  from  his  wife,  Alice  King,  also 
an  unallotted  Osage  without  a  certificate  of  com- 
petency, who  inherited  the  land  in  1925.  John 
Holloway  inherited  his  interest  in  1932.  After  dis- 
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cussing  fully  the  various  acts  of  Congress  dealing 
with  the  Osage  Indians  and  the  decisions  of  the 
courts  construing  such  acts,  the  conchision  was 
reached  that  Alice  King  who  had  inherited  her 
interest  in  the  lands  prior  to  1929,  took  such  inter- 
est free  of  all  restrictions  against  alienation.  This 
conclusion  was  based  on  the  fact  that  prior  to  that 
time  unallotted  Indians  were  not  considered  mem- 
bers of  the  Osage  Tribe  and,  not  being  members,  all 
restrictions  against  alienation  of  their  inherited  in- 
terests in  Osage  lands  were  removed  by  section  6 
of  the  act  of  April  18,  1912  (37  Stat.  86).  United 
States  V.  La  Motte,  67  F.  (2d)  788  (CCA.  10th, 
1933). 

The  1929  act  was  construed  as  reimposing  restric- 
tions on  these  lands  in  the  hands  of  Alice  King. 
John  Holloway  was  held  to  have  taken  his  inter- 
est subject  to  restrictions  aginst  alienation.  An 
attempted  conveyance  of  his  interest  by  John 
Holloway  without  the  approval  of  the  Secretary 
of  the  Interior  was  held  to  be  void.  Thereafter  the 
attempted  conveyance  was  the  subject  of  a  suit  in 
the  United  States  District  Court  for  the  Northern 
District  of  Oklahoma  in  the  case  of  United  States  v. 
Johnson,  29  F.  Supp.  300  (1939)  .  The  court  reached 
the  same  conclusion  as  my  predecessor,  namely, 
that  John  Holloway's  interest  was  restricted. 

In  the  present  case,  Joella  Gentry  took  her  inter- 
est in  these  lands  upon  the  death  of  her  mother, 
Blanch  Fronkier,  on  September  8,  1921.  Blanch 
Fronkier  was  an  Osage  allottee  of  less  than  one-half 
degree  Indian  blood  who  had  received  a  certificate 
of  competency  during  her  lifetime.  At  the  time  of 
her  death  all  of  her  Osage  lands  were  unrestricted 
both  by  reason  of  the  issuance  to  her  of  the  certifi- 
cate of  competency  and  section  3  of  the  act  of 
March  3,  1921  (41  Stat.  1249),  which  removed  all 
restrictions  against  the  alienation  of  the  allotment 
selections,  both  surplus  and  homestead,  of  all 
adult  Osage  Indians  of  less  than  one-half  degree 
Indian  blood. 

Joella  Gentry  took  these  lands  free  from  restric- 
tions under  section  6  of  the  act  of  April  18,  1912, 
supra,  and  held  them  unrestricted  from  the  date 
of  her  mother's  death  until  March  2,  1929,  when 
the  restrictions  against  alienation  applicable  to  the 
members  of  the  Osage  Tribe  were  e.vtendcd  to  un- 
allotted Osage  Indians  and  their  heirs  of  Indian 
blood.  United  States  v.  Hoiuard,  8  F.  Supp.  617 
(Okla.  1934)  ;  United  States  v.  Johnson,  supra. 
Among  the  restrictions  made  applicable  was  the 
provision  contained  in  section  3  of  the  1925  act, 
supra,  that  lands  devised  to  members  of  the  Osage 
Tribe  of  one-half  or  more  degree  Indian  blood  or 
who  do  not  have  certificates  of  competency,  under 
wills  approved  by  the  Secretary  of  the  Interior, 
and  lands  inherited  by  such  Indians  shall  be  in- 
alienable unless  such  lands  be  conveyed  with  the 


approval  of  the  Secretary  of  the  Interior.  Joella 
Gentry  does  not  have  a  certificate  of  competency 
and  since  she  inherited  these  lands  they  must  be 
considered  restricted  from  and  after  March  2,  1929. 

The  Commissioner  of  Indian  Affairs  states  that 
Joella  Gentry  has  executed  two  mortgages  on  her 
inherited  interest  in  the  lands  in  question.  He 
states  that  if  the  conclusion  be  reached  that  her 
interest  in  these  lands  is  restricted  it  is  his  intention 
to  request  that  the  matter  be  submitted  to  the 
Department  of  Justice  with  the  request  that  suit 
be  instituted  to  clear  her  title.  The  Commissioner 
fails  to  state  the  dates  on  which  the  mortgages  were 
executed.  It  must  be  remembered  that  Joella 
Gentry's  interest  in  these  lands  was  entirely  un- 
restricted from  September  8,  1921,  until  March  2, 
1929.  During  that  period  any  conveyance  or  incum- 
brance of  the  land  made  by  Joella  Gentry  would 
be  as  valid  as  a  similar  conveyance  or  incumbrance 
executed  by  any  person  not  under  any  legal  dis- 
ability. 

In  my  opinion  the  mortgages  should  be  ex- 
amined to  ascertain  the  dates  upon  which  they 
were  executed.  Unless  they  were  executed  after 
March  2,  1929,  the  Department  of  Justice  should 
not  be  requested  to  institute  suits  to  cancel  them. 

Warner  W.  Gardnkr, 

Solicitor. 

Approved:  June  17,  1943. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Power  of  the  Secretary  to  Delegate 
Functions  to  the  Heads  of  Bureaus 


August  26,  1943. 


Summary 


I.  The  Secretary,  as  head  of  the  Department  of 
the  Interior,  has  the  general  power  of  dele- 
gating those  functions  that  fall  within  the 
province  of  the  various  bureaus  of  the  De- 
partment to  the  respective  heads  of  such 
bureaus,  even  though  the  discharge  of  such 
functions  involves  the  exercise  of  judgment 
or  discretion.  This  power  is  derived  not  only 
from  section  161  of  the  Revised  Statutes  but 
also  from  the  multifarious  character  of  the 
duties  of  the  Secretary,  and  the  relationship 
between  the  Secretai-y  and  the  heads  of  the 
bureaus. 
II.  Specifically,  the  Secretary  is  legally  empowered 
to  delegate  to  the  Commissioner  of  Indian 
Affairs  the  exercise  of  the  following  func- 
tions: 
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A.  The  sale  of  allotted  lands   and  inherited 

interests  in  allotted  lands.  (However, 
since  the  title  to  real  property  would  be 
involved  in  such  a  delegation,  and  it 
would  be  impractical  to  provide  for  ap- 
peal, the  opinion  of  the  Attorney  Gen- 
eral should  also  be  obtained.) 

B.  The  determination  of  heirship  and  the  ap- 

proval of  wills,  subject  to  a  right  of  ap- 
peal to  the  Secretary. 

C.  The  approval  of  authorization  for  the  sale 

of  restricted  Indian  land  pledged  to 
tribes  as  security  for  loans  made  by  In- 
dian chartered  corporations. 

D.  The    approval    of    "Receipt    and    Release 

Agreements"  settling  claims  of  damage 
to  allotted  lands  of  the  Five  Civilized 
Tribes. 

E.  The  approval  of  authorizations  for  the  ex- 

penditure of  tribal  industrial  assistance 
funds  for  tribal  enterprises. 

F.  The  execution  of  contracts  pursuant  to  the 

Johnson-O'Malley  Act  of  April  16,  1934, 
as  amended  by  the  act  of  June  4,  1936 
(48  Stat.  596,  49  Stat.  1458,  25  U.S.C. 
sees.  452-455) . 

G.  The  approval  of  authorizations  for  travel 

which  under  the  existing  orders  of  the 
Secretary  require  his  approval. 
III.  Only  partial  or  tentative  opinions  can  be  ex- 
pressed  with   respect    to    the    following   re- 
quests for  delegation: 

A.  Correspondence  involving  trespass,  grazing 

privileges,  hunting  and  fishing  rights. 

B.  Leases  and  permits  on  tribal  lands  except 

where  tribal  constitutions  or  statutes  re- 
quire departmental  approval. 
C.  Approvals  and  denials  of  extensions  of  time 
within  which  timber  must  be  removed; 
and  timber  sales  and  contracts  for  the 
cutting  and  delivery  of  logs  on  the 
Menominee  Reservation. 
D.  Claims  for  enrollment  rights  in  Indian 
tribes. 


Memorandum  for  the  Assistant  Secretary: 

This  is  to  advise  you  concerning  the  legal  power 
of  the  Secretary  to  delegate  certain  functions  now 
exercised  by  you  to  the  Commissioner  of  Indian 
Affairs.  The  consideration  of  the  legality  of  dele- 
gating most  of  these  functions  was  deferred  at  the 
time  Order  1721  of  August  10,  1942  was  signed. 
Since  then  other  functions  have  been  added  to  the 
original  request.  The  principal  questions  of  dele- 
gation are  to  be  answered  in  relation  to    (a)    the 


sale  of  Indian  allotted  and  inherited  lands,  and 
(b)  the  determination  of  heirship  and  the  ap- 
proval of  wills  in  the  probate  of  Indian  estates.  A 
considerable  number  of  other  functions  are,  how- 
ever, also  involved. 

1.    The  Secretary's  General  Power  of  Delegation 

As  I  have  already  had  occasion  to  inform  you 
or  the  Under  Secretary  in  a  number  of  other 
memoranda  dealing  with  problems  of  delegation,^ 
the  Secretary  of  the  Interior,  as  the  head  of  one 
of  the  Departments  of  the  Federal  Government, 
has  a  wide  discretion  in  ordering  its  affairs,  and  in 
the  exercise  of  this  discretion,  he  may  ordinarily 
delegate  those  functions  that  fall  within  the 
province  of  the  various  bureaus  of  his  Depart- 
ment to  the  respective  heads  of  such  bureaus. 
While  I  have  already  discussed  at  some  length  the 
general  considerations  applicable  to  delegations  by 
the  Secretary  to  bureau  heads,  I  think  I  should 
take  advantage  of  this  occasion  to  elaborate  and 
clarify  my  views,  especially  since  the  problem 
presents  somewhat  greater  difficulties  in  the  field  of 
Indian  Affairs. 

The  Secretary's  power  to  delegate  his  functions 
to  the  heads  of  the  bureaus  has  a  variety  of  sources. 
A  general  power  to  delegate  functions  which  by 
their  very  nature  can  be  performed  by  subordinates 
is  conferred  by  section  161  of  the  Revised  Statutes 
(now  5  U.S.C.  sec.  22)  providing  that  "the  head 
of  each  department  is  authorized  to  prescribe  regu- 
lation, not  inconsistent  with  law,  for  the  govern- 
ment of  his  department,  the  conduct  of  its  officers 
and  clerks,  the  distribution  and  performance  of 
its  business.  ..."  The  general  power  to  delegate 
under  this  provision  has  been  recognized  by  the 
courts.  2   It   has  been  most  recently  reaffirmed   in 


^  Memorandum  of  October  26,  1942,  as  supplemented  by 
the  memorandum  of  April  17,  1943,  dealing  with  delegations 
to  the  Commissioner  of  the  General  Land  Office;  memo- 
randum of  June  14,  1943  (M.  33180)  ,  dealing  with  the 
delegation  to  the  Director  of  the  Bureau  of  Mines  of  au- 
thority to  approve  certain  types  of  travel  orders;  the  memo- 
randum of  June  18,  1943  (M.  33184)  ,  dealing  with  the  dele- 
gation to  the  Director  of  the  Geological  Survey  of  certain 
functions  relating  to  over-all  management  and  fiscal  admini- 
stration in  the  Department;  and  the  memorandum  of  August 
16,  1943,  dealing  with  the  delegation  of  certain  functions 
to   the  Director  of  Grazing. 

"Norris  v.  United  States,  257  U.S.  77,  81;  The  John  Shillito 
Co.  v.  McClung,  51  Fed.  868,  871  (C.C.A.  6th)  ;  Lew  Shee  v. 
Nagle,  22  F.  (2d)  107,  109  (C.C.A.  9th)  .  It  is  true  that  the 
delegations  in  these  cases  were  to  assistant  secretaries  to 
whom  the  Secretaries  had  specific  power  to  delegate  under 
the  statutes  creating  the  ofBces  of  the  assistants,  but  the 
fact  that  the  courts  also  relied  on  section  161  of  the  Re- 
vised Statutes  demonstrates  the  importance  attributed  by 
them   to   the  general   power. 
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Cudahy  Packing  Co.  v.  Holland,  315  U.S.  357, 
366.  There  the  Court  refused  to  permit  the  ad- 
ministrator of  the  Fair  Labor  Standards  Act  to 
delegate  his  subpeona  power,  partly  because  the 
Court  regarded  it  as  oppressive  and  easily  suscep- 
tible to  abuse,  and  partly  because  the  Court  read 
the  legislative  history  of  the  act  as  evidencing  an 
intention  on  the  part  of  Congress  not  to  permit 
delegation.  Chief  Justice  Stone,  however,  implied 
with  reasonable  clarity  that  the  results  would 
have  been  different  if  Congress,  instead  of  entrust- 
ing the  powers  under  the  Fair  Labor  Standards 
Act  to  an  independent  administrator,  had  "com- 
mitted the  administration  of  the  act  to  the  Secre- 
tary of  Labor"  who  would  have  had  authority 
under  section  161. 

The  nature  of  the  office  of  the  official  to  whom 
a  power  is  to  be  delegated  is  also  important.  The 
broad  authorization  contained  in  section  161  of 
the  Revised  Statutes  is  reinforced  by  the  statutory 
provision  of  section  441  of  the  Revised  Statutes  as 
amended  (now  5  U.S.C.  sec.  485)  which  charges 
the  Secretary  of  the  Interior  with  "the  supervision 
of  public  business"  relating  to  a  considerable 
variety  of  subjects,  and  the  further  statutory  pro- 
visions ^  relating  to  the  appointment  of  the  heads 
of  the  bureaus,  offices  and  divisions  which  together 
make  up  the  Department  of  the  Interior.  So  far 
as  concerns  the  administration  of  Indian  Affairs, 
section  463  of  the  Revised  Statutes  (now  25  U.S.C. 
sec.  2)  provides  that  the  "Commissioner  of  Indian 
Affairs  shall,  under  the  direction  of  the  Secretary 
of  the  Interior,  and  agreeably  to  such  regulations 
as  the  President  may  prescribe,*  have  the  manage- 
ment of  all  Indian  Affairs  and  of  all  matters  aris- 
ing out  of  Indian  relations."  These  provisions, 
when  read  together,  establish  a  departmental 
rather  than  a  personal  framework  within  which 
the  Secretary  discharges  his  duties.  From  the  gen- 
eral framework  of  section  161  of  the  Revised  Stat- 
utes, authorizing  broadly  the  delegation  of  the 
Secretary's  duties,  and  section  463,  authorizing  with 
equal  breadth  the  management  of  all  Indian  Af- 
fairs by  the  Commissioner,  arises  a  very  strong 
presumption  that  Indian  matters  committed  to 
the  Secretary  may  be  delegated  to  the  Commis- 
sioner.^ 


^See  statutes  cited  in   footnote  to  25  U.S.C.   sec.  485. 

^The  regulation  of  Indian  Aflairs  by  the  President  has 
become  virtually  obsolete  so  that  they  are  now  managed  by 
the  Commissioner  of  Indian  Affairs  under  the  direction  of 
the  Secretary   of   the  Interior. 

^See  United  States  v.  Birdsall,  233  U.S.  223,  232;  United 
States  ex  rel.  West  v.  Hitchcock,  205  U.S.  80,  85,  and  Rain- 
bow V.  Young,  Ifil  Fed.  835.  838  (CCA.  8th)  ,  commenting 
on  the  general  jurisdiction  of  the  Commissioner  of  Indian 
Affairs  in  Indian  matters. 


While  section  463  of  the  Revised  Statutes  refers 
in  express  terms  to  a  power  in  the  Secretary  of 
"direction"  rather  than  delegation,  the  existence 
of  a  power  of  delegation  to  a  bureau  head  cannot 
be  doubted.  It  arises  from  the  very  relationship 
between  the  Secretary  and  the  heads  of  his  bureaus. 
The  head  of  a  department  would  not  have  been 
provided  with  these  assistants  unless  it  had  been 
contemplated  that  he  should  take  advantage  of 
their  services.  An  examination  of  title  25  of  the 
United  States  Code  dealing  with  Indian  matters 
will  show  that  in  the  course  of  Indian  legislation 
there  have  been  relatively  few  functions  which 
have  been  directly  vested  in  the  Commissioner  of 
Indian  Affairs  alone  "  but  his  participation  in  In- 
dian administration  has  nevertheless  been  large. 
The  heads  of  the  bureaus  were  originally  the  key 
figures  in  Federal  administration,^  and  their  in- 
dependence in  the  decentralized  Federal  adminis- 
tration was  such  that  the  extent  of  the  supervision 
which  might  be  exercised  over  them  bv  the  heads 
of  the  Departments  long  remained  in  doubt.*  The 
heads  of  the  bureaus  generally  antedated  the  as- 
sistant secretaries,  and  the  head  of  a  department 
therefore  had  no  choice  but  to  rely  upon  them  in 
getting  done  the  work  of  his  department.^  When 
provision  was  later  made  for  assistant  secretaries,  it 
was  surely  not  intended  that  these  additional  aides 
should  replace  the  older  ones. 

It  is  true  that  the  great  majority  of  statutes  gov- 
erning the  functions  of  the  Department  of  the 
Interior  vest  power  in  the  "Secretary  of  the  In- 
terior" rather  than  in  particular  Commissioners. 
But  this  statutory  form  of  reference  does  not  in 
itself   demonstrate    that    the    Secretary    must    per- 


"Sec  sections  3,  5,  7,  8,  12,  127,  261,  262,  274,  279,  285,  286, 
288,  289,  292,  405. 

'See  A.  W.  MacMahon,  "Selection  and  Tenure  of  Bureau 
Chiefs  in  the  National  Administration  of  the  United  States," 
in  American  Political  Science  Review,  vol.  XX  (1926,  pp.  548 
et  seq.,  and  F.  J.  Goodnow,  The  Principles  of  the  Admini- 
strative Law  of  the  United  States  (1905,  pp.  136-137,  141-143, 
375-376. 

'The  course  of  centralized  control  may  be  traced  through 
such  cases  as  EUot  v.  Swarthout,  10  Pet.  137;  Bittterworth  v. 
Hoe,  112  U.S.  50;  Merritt  v.  Cameron,  137  U.S.  542,  and 
Knight  V.  United  States  Land  Association,  142  U.S.  161.  In 
the  Merritt  case,  it  was  finally  settled  that  the  power  of 
supervision  by  the  head  of  a  department  extended  to  the 
issuance  of  regulations,  and  in  the  Knight  case,  that  it 
might  be  exercised  by  "direct  orders  or  by  review  on  ap- 
peals." 

"  So  extensive  were  their  duties  that  in  Parish  v.  United 
States.  100  U.S.  ,500,  504,  the  Supreme  Court  actually  im- 
plied that  a  bureau  chief  was  more  burdened  than  the  head 
of  a  department:  "It  has  been  found,"  said  the  Court,  "in 
regard  to  many  of  these  bureaus  and  even  to  the  heads  of 
departments,  that  it  is  impossible  for  a  single  individual  to 
perform  in  person  all  the  duties  imposed  on  him  by  his 
office." 
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sonally  exercise  the  power.  The  Attorney  General 
has  recognized  that  "Secretary"  and  "Department" 
are  usually  equivalent  expressions  (39  Op.  Atty. 
Gen.  541,  542)  and  they  have  been  employed 
interchangeably  not  only  in  common  parlance  but 
in  legislative  debate.  While  a  reference  to  "de- 
partmental" action  obviously  implies  that  it  is 
impersonal,  a  reference  to  "Secretarial"  action  does 
not  in  itself  necessarily  imply  that  it  must  be 
personal.  Administrative  action,  in  contrast  to 
judicial  action,  is  normally  impersonal.  7  he  fact 
that  under  some  statutes  the  power  is  vested  in 
the  head  of  a  bureau  rather  than  in  the  head  of 
the  department  may  have  no  greater  significance 
than  that  under  such  statvues  the  bureau  chief  may 
act  without  awaiting  specific  insitructions  from  his 
superior.  But  even  here  the  Secretary,  if  he  so  de- 
sires, by  virtue  of  his  general  power  of  direction 
and  supervision,  may  assume  complete  control 
over  the  discharge  of  the  particidar  function;  so 
that  the  situation  will  become  the  same  as  if  the 
power  had  been  directly  vested  in  the  Secretary 
in  the  first  instance. 

The  legislative  choice  between  Secretary  and 
Commissioner  seems  in  truth  to  be  largely  a  mat- 
ter of  terminological  accident,  and  it  would  be 
misleading  to  attribute  a  common  and  careful 
discrimination  in  phraseology  to  diverse  draftsmen 
and  Congresses.^"  For  instance,  despite  the  fact  that 
section  463  of  the  Revised  Statutes  subjects  the 
Commissioner  of  Indian  Affairs  to  the  direction 
of  the  Secretary,  Congress  has  occasionally  en- 
acted that  a  particular  power  entrusted  to  the 
Commissioner  of  Indian  Affairs  should  be  exercised 
by  him  "subject  to  the  approval  of"  or  "under  the 
supervision  of"  the  Secretary  of  the  Interior,^' 
provisions  that  would  seem  to  be  wholly  super- 
fluous. Each  statute  ve.sting  a  power  in  the  Secre- 
tary or  the  Commissioner  of  Indian  Affairs  must 
be  read  against  the  backgioimd  of  sections  161 
and  463  of  the  Revised  Statutes,  which  constitute 
the  basic  framework  for  each  specific  allocation  of 
function. 

But,  apart  from  all  statutes,  the  power  of  delega- 
tion of  a  head  of  a  department  is  a  dictate  of 
common  sense.  While  even  a  general  statutory 
authority  to  delegate  contains  a  latent  qualifica- 
tion that  it  is  not  to  be  pressed  to  the  point  of 
abdication  of  major  duties,  particularly  when  they 
involve  the  formulaton  of  basic  policies,  the  great 
bulk  of  the  routine  or  trivial  tasks  which  are  com- 
mitted  to   a   department   head   must   and   can   be 


delegated.^-  To  hold  otherwise  would  prevent  the 
Secretary  from  exercising  that  general  supervision 
over  the  basic  policies  of  a  department  with  which 
he  is  expressly  charged  by  statute,  and  which  in- 
heres in  the  very  nature  of  his  office.  He  would 
cease  to  be  a  policy  maker  and  become  a  drudge. 
There  is  an  ultimate  source  of  delegation  that  is 
not  written  down  in  so  many  words  in  any  single 
statute,  but  is  to  be  derived  from  the  cumulative 
effect  of  all  of  them.  If  only  a  few  functions  were 
entrusted  to  the  head  of  a  department,  it  could 
reasonably  be  argued  that  he  should  personally 
discharge  all  of  them.  When  Congress  has  heaped 
more  and  more  statutory  duties  upon  a  high  ex- 
ecutive officer,  it  must  follow,  in  the  absence  of 
the  clearest  and  strongest  evidence  of  a  contrary 
intention,  that  he  may  perform  them  through 
delegates. 

This  principle  of  delegation  is  perhaps  most 
clearly  exemplified  in  the  Presidential  office.  It 
was  no  doubt  intended  in  the  early  days  of  the 
Republic  that  the  President  should  play  a  more 
important  personal  role  in  the  conduct  of  national 
affairs  than  is  the  case  today,  and  this  was  par- 
ticularly true  in  the  case  of  Indian  affairs,  which 
were  regarded  as  a  type  of  foreign  affairs.  In  title 
25  of  the  United  States  Code  are  to  be  found  a 
very  large  number  of  Indian  powers  entrusted 
to  the  President  rather  than  the  Secretary  of  the 
Interior  or  the  Commissioner  of  Indian  Affairs.^* 
Today,  these  powers,  whatever  their  form,  insofar 
as  they  are  not  obsolete,  could  undouI>tedly  be 
exercised  by  the  President  through  the  Secretary 
of  the  Interior.  In  view  of  tlie  first  rank  of  the 
Presidential  office  and  the  enormous  burdens  that 
have  been  put  upon  the  President  in  the  course 
of  the  decades,  the  courts  have  come  to  permit 
him  to  act  through  the  members  of  his  cabinet  by 
creating  the  virtually  irrebutable  presumption  that 
their  acts  ai'e  deemed  to  be  the  acts  of  the  Presi- 
dent. Wilcox  V.  Jackson,  13  Pet.  498;  Williams  v. 
United  States,  1  How  290,  297;  Confiscation  Cases, 


'"Cf.  United  States  v.  Stewart,  Ml  U.S.  60,  69,  Scripps- 
Howard  Radio  v.  F.  C.  C,  316  U.S.  4,  11. 

'^See  title  25  of  the  United  States  Code,  sees.  10,  13,  66,  99, 
222,  264,  292,  295,  302  and  384. 


^  This  is  the  implication  of  such  cases  as  Crane  v.  Nichols, 
1  F.  (2d)  33  (D.C.S.D.  Tex.)  ,  and  Allvord  v.  United  States, 
95  U.S.  356,  358,  where  the  Court  said:  "We  suppose  that 
the  assistant  postmasters  general  were  appointed  for  pre- 
cisely such  functions  as  this  one  discharged  in  the  matter, 
and  it  would  be  a  dangerous  principle  to  hold  that  the 
Department  is  bound  alone  by  what  is  transacted  by  the 
Postmaster  General  in  person;  for  the  same  rule  would  free 
parties  dealing  with  the  department  from  obligations  not 
assumed  directly  with  its  head."  While  the  act  of  June  8, 
1872  (17  Stat.  284,  Rev.  Stat.  sec.  389,  5  U.S.C.  sec.  363), 
provided  for  three  assistant  postmasters  general,  the  Post- 
master General  was  not  given  express  power  to  delegate  his 
duties   to   them. 

"Sec  sees.  Ill,  112,  113,  115,  1.39.  140,  141,  153,  157,  174, 
180,  196,  220,  223.  225,  229,  263,  271,  331,  348. 


August  26,   1943 


Opinions  of  the  Solicitor 


1215 


20  Wall.  92,  109;  Wolsey  v.  Chapman,  101  U.S. 
755,  769;  Chicago,  Milwaukee  and  St.  Paul  Ry.  Co. 
V.  United  States,  244  U.S.  351,  357;  French  v. 
Weeks,  259  U.S.  326,  334.  It  has  also  been  held 
that  the  President  may  act  through  the  Commis- 
sioner of  Indian  Affairs.  Belt's  Executors  v.  United 
States,  15  Ct.  Cls.  92:  United  States  v.  Clapox,  35 
Fed.  575  (D.C.D.  Oreg.) .  And  the  acts  of  not  only 
secretaries  but  assistant  secretaries  and  the  heads 
of  bureaus  are  protected  from  attack  by  the  pre- 
simiption  that  their  actions  have  been  taken  within 
the  scope  of  their  authority.  McCollum  v.  United 
States,  17  Ct.  Cls.  101;  Chadivick  v.  United  States, 
3  Fed.  750  (C.C.D.  Mass.)  ;  United  States  v.  Adams, 
24  Fed.  348  (C.C.D.  Oreg.)  .  Surely  it  is  reason- 
able to  suppose  that,  if  the  President  may  act 
through  the  heads  of  the  departments,  the  latter 
may  in  turn  act  through  tlie  heads  of  the  bureaus. 
There  are  many  judicial  decisions  holding  that, 
while  an  executive  officer  may  delegate  purely 
ministerial  duties,  he  must  personally  discharge 
duties  involving  the  exercise  of  judgment  or  dis- 
cretion. These  cases  usually  involve,  however,  in- 
ferior officers,  such  as  those  of  municipal  corpora- 
tions." To  hold  that  the  head  of  a  department 
cannot  delegate  duties  involving  the  exercise  of 
judgment  or  discretion  woidd  be  to  nullify  sec- 
tion 161  of  the  Revised  Statutes.  The  Attorneys 
General  have  pointed  out  the  futility  of  applying 
to  a  high  executive  officer,  such  as  the  head  of  one 
of  the  great  departments  of  the  Government  "any 
principle  based  upon  the  theory  that  every  duty 
imposed  upon,  or  power  vested  in  the  Secretary, 
which  requires  the  exercise  of  judgment  or  discre- 
tion must  be  performed  by  him  personally  .  .  ." 
35  Op.  Atty.  Gen.  15,  19;  see  also  37  Op.  Atty. 
Gen.  364;  39  Op.  Atty.  Gen.  541,  543.  The  last 
cited  opinion  contains  a  particularly  illuminating 
discussion  of  the  bases  of  delegation  by  the  heads 
of  the  departments.  It  points  out  not  only  that 
"regarding  the  nature  of  the  offices,  the  assumption 
is  recjuired  that  the  assignments  will  include  duties 
of  a  high  character"  but  that  whatever  the  duty 
of  the  head  of  a  department  in  the  initial  phase 
of  the  administration  of  a  statute,  once  precedents 
have  become  established,  delegation  amounts  only 
to  "an  assignment  of  the  detail  of  disposing  of 
particular  applications  according  to  precedents 
already  established,  subject  to  any  exceptions  which 
the  Secretary  may  now  find  proper  or  hereafter 
may  become  advisable."  (39  Op.  Atty.  Gen.  541, 
546.) 

"Delegation,"  as  Justice  Douglas  pointed  out  in 
his    dissenting    opinion    in    the    Cudahy    Packing 


case,  315  U.S.  357,  369,  "  is  a  matter  of  degrees."  It 
rarely  occurs  in  a  form  that  amounts  to  a  complete 
abdication  of  function.  An  official  duty  of  decision 
may  no  less  effectively  be  discharged  through  the 
issuance  of  general  rides  and  regiUations.  Ferguson 
V.  Port  Huron  and  Sarnia  Ferry  Co.,  13  F.  (2d) 
489,  492  (D.C.E.D.  Mich.)  .  Moreover,  the  regula- 
tion governing  the  exercise  of  a  power  by  a  sub- 
ordinate need  not  necessarily  be  in  writing  but 
may  consist  of  the  unwritten  usage  of  a  department. 
United  States  v.  Birdsall,  233  U.S.  223,  331.  The 
theory  of  legislative  delegation  should  also  be  ap- 
plicable to  administrative  delegation.  The  coints 
have  said  that,  while  no  delegation  of  legislative 
power  to  administrative  agencies  or  officials  is  per- 
missible, Congress  may  nevertheless  permit  them 
to  issue  rules  and  regulations  to  implement  the 
policy  which  it  has  itself  laid  down.  The  adminis- 
trative official  is  then  merely  "filling  in  the  details," 
and  no  delegation  has  in  fact  taken  place.  So,  too, 
there  is  no  forbidden  delegation  when  the  sub- 
ordinate is  merely  executing  the  rules  and  regula- 
tions promulgated  by  his  superior.  This  is  pre- 
eminently true  when  the  superior  has  provided 
for  a  right  of  appeal  to  him  from  the  decision  of 
his  subordinate.  Indeed,  in  the  case  of  the  Secre- 
tary of  the  Interior,  his  duty  of  direction  and 
supervision  over  the  Commissioner  of  Indian  Af- 
fairs, woidd  necessarily  imply  a  duty  of  consider- 
ing appeals  from  decisions  of  the  latter  in  exer- 
cising powers  specifically  entrusted  to  his  sub- 
ordinate by  statute.^' 

Finally,  it  is  to  be  noted  that  even  when  a  high 
executive  officer  must  "approve"  an  action,  it  does 
not  necessarily  follow  that  he  must  approve  in 
writing  or  by  signing  his  name.  His  approval  may 
not  only  be  given  inider  general  instructions  but 
it  may  be  gathered  from  circumstances.^''  As  the 
Supreme  Court  said  in  Hannibal  Bridge  Co.  v. 
United  States,  221  U.S.  194,  206:  "It  is  physically 
impossible  for  the  head  of  an  executive  depart- 
ment to  sign  himself  every  official  communication 
that    emanates    from    his    Department."    Certainly 


"Mechem:    Public    Offices    and    Officers,    §    566    et    seq.; 
Throop:   Public   Officers,  ch.  XXIV. 


'»  In  Butterworlh  v.  Hoe,  112  U.S.  50,57,  the  Supreme  Court 
of  the  United  States  held  witii  reference  to  the  Commis- 
sioner of  Patents  that  in  all  cases  affecting  private  rights  as 
distinguished  from  those  in  which  the  public  has  a  general 
interest,  the  "official  duty  of  direction  and  supervision  on 
the  part  of  the  Secretary  implies  a  correlative  right  of  ap- 
peal from  the  Commissioner  in  every  case  of  complaint, 
altliough  no  such   appeal  is  expressly  given." 

'"Compare  Northern  Pacific  Ry.  Co.  v.  Wismer,  246  U.S. 
283,  which  upheld  the  establishment  of  an  Indian  Reser- 
vation by  the  Commissioner  of  Indian  Affairs  with  only  the 
tacit  approval  of  the  Secretaiy  of  the  Interior.  In  Lomax  v. 
Pickering,  17.3  U.S.  26,  .30.  it  was  held  that  the  President's 
approval  of  a  deed  could  be  expressed  in  any  form  or  on 
any  document. 
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when  he  has  in  fact  approved,  he  may  have  some- 
one else  stamp  or  sign  his  signature  as  a  token  of 
his  approval.  31  Op.  Atty.  Gen.   146,  349. 

2.    Specific  Problems 

(a)  The  sale  of  allotted  lands  and  inherited 
interests  in  allotted  lands. 

The  general  powers  of  the  Secretary  over  the 
sale  of  allotted  lands  and  inherited  interests  in 
allotted  lands,  whether  held  in  trust  or  other- 
wise restricted  against  alienation,  are  based  upon 
a  considerable  number  of  statutes. ^^  He  also  pos- 
sesses similar  powers  under  statutes  governing  the 
Five  Civilized  Tribes, ^^  and  other  Indian  Tribes 
in  Oklahoma.^^  The  Secretary  may  in  effect  remove 
restrictions  from  Indian  lands  by  issuing  a  patent 
in  fee,  or  a  certificate  of  competency  upon  the 
application  of  the  Indian  owner.  Restricted  lands 
may  also  be  sold  "subject  to  the  approval"  of  the 
Secretary  or  "under  rules  and  regulations"  pre- 
scribed by  him.  Restrictions  on  the  alienation  of 
lands  may  be  removed  either  conditionally  or  un- 
conditionally. The  present  regulations  governing 
the  alienation  of  restricted  Indian  lands  are  to  be 
found  in  title  25,  part  241,  of  the  Code  of  Federal 
Regulations.  Section  4  of  the  Indian  Reorganiza- 

"The  course  of  legislation  in  this  field  was  as  follows: 
Acts  of  May  27,  1902,  section  7  (.^2  Stat.  245,  275,  25  U.S.C. 
sec.  379)  ;  May  8,  1906  (M  Stat.  182.  18.3,  25  U.S.C.  sec.  349) ; 
June  21,  1906  (34  Stat.  325,  .327,  25  U.S.C.  sec.  409)  ;  March 
I.  1907  (34  Stat.  1015.  1018,  25  U.S.C.  sec.  405);  May  29, 
1908,  section  1  (35  Stat.  444.  25  U.S.C.  sec.  404)  ;  June  25, 
1910;  sections  1  and  2  (36  Stat.  855)  ,  as  amended  February 
14,  1913  (37  Stat.  678)  ,  25  U.S.C.  sections  372  and  373.  The 
provisions  of  the  act  of  May  8,  1906  as  to  sales,  and  the  pro- 
visions of  the  act  of  May  29,  1908,  were  practically  super- 
seded by  the  act  of  June  25,  1910,  which  is  now  the  basic 
statute.  Indeed  this  act  was  only  a  reenactment  of  the  act 
of  Mav  8.  1906  and  May  29,  1908  (House  Report  1135, 
April  26,  1910)  . 

'*  The  Secretary  was  first  empowered  to  remove  restric- 
tions on  alienation  on  lands  of  the  Five  Civilized  Tribes  by 
the  act  of  April  21,  1904  (33  Stat.  189,  204).  By  section  22 
of  the  act  of  April  26,  1906  (34  Stat.  137.  146)  ,  conveyances 
by  full-blood  heirs  were  made  subject  to  the  approval  of 
the  Secretary  of  the  Interior  but  by  section  9  of  the  act  of 
May  27,  1908  (35  Stat.  312,  315)  ,  the  Oklahoma  courts 
having  jurisdiction  of  the  estate  of  the  deceased  allottee 
were  substituted  for  the  Secretary.  But  imder  section  1  of 
the  act  of  May  27,  1908,  as  amended  by  section  1  of  the  act 
of  May  10,  1928  (45  Stat.  495)  ,  the  Secretary  has  authority 
to  remove  restrictions  on  allotted   lands. 

^°  As  to  Osage:  Act  of  June  28,  1906  (34  Stat.  539,  544)  , 
section  2,  subdivision  4,  and  section  12;  April  18,  1912  (37 
Stat.  86,  87,  88)  ,  sections  3,  6  and  8;  May  25,  1918  (40  Stat. 
561,  579)  ,  March  3,  1921  (41  Stat.  1249)  ,  section  3;  February 
27,  1925  (43  Stat.  1008,  1010)  ,  section  3.  As  to  other  Okla- 
homa Tribes:  Acts  of  August  15,  1894  (28  Stat.  295,  296)  , 
June  10,  1896  (29  Stat.  321,  343).  June  7,  1897  (30  Stat.  62, 
72);  May  31,  1900  (31  Stat.  221,  247),  section  7;  March  3, 
1909   (35  Stat.  751,  752)  ,  March  3,  1909   (35  Stat.  728). 


tion  Act  of  June  18,  1934  (48  Stat.  984,  985,  25 
U.S.C.  sec.  464) ,  has  however,  greatly  limited  the 
extent  of  the  Secretary's  powers  over  the  alienation 
of  Indian  lands,  and  the  sale  of  such  lands  is  now 
relatively  infrequent.-"  While  on  all  reservations 
patents  in  fee  and  certificates  of  competency  may 
still  be  issued, -1  the  power  of  the  Secretary  to  per- 
mit alienation  depends  upKjn  whether  a  reservation 
is  under  the  Indian  Reorganization  Act.  On  reser- 
vations under  the  act  sales  are  limited  to  the 
Indian  Tribe.  However,  even  on  reservations  not 
under  the  act,  the  policy  is  to  restrict  sales.^^  The 
regulations  provide,  however,  that  sales  of  heirship 
lands  may  be  made  without  the  consent  of  the 
interested  heirs.  In  view  of  the  general  consider- 
ations noted  in  the  preceding  pages,  the  power  of 
the  Secretary  of  the  Interior  to  make  delegations 
of  authority  in  this  field  to  the  Commissioner  of 
Indian  Affairs  would  be  entirely  clear  but  for  the 
fact  that  the  removal  of  restrictions  or  the  aliena- 
tion of  restricted  land  is  a  matter  of  more  than 
routine  importance,  and  the  further  fact  that  most 
of  the  general  acts  of  Congress  on  this  subject 
expressly  refer  decisions  on  the  alienation  of  re- 
stricted land  or  on  the  removal  of  restrictions  to 
the  discretion  or  approval  of  the  Secretary  of  the 
Interior  while  referring  other  less  basic  responsi- 
bilities, affecting,  for  example,  funds  or  reports, 
to  the  Commissioner  of  Indian  Affairs.  As  indi- 
cated below,  however,  I  do  not  believe  these  con- 
siderations to  be  controlling. 

I  find  no  evidence  in  the  legislative  history  of 
the  relevant  statutes  that  compels  the  conclusions 
that  Congress  intends  that  the  Secretary's  powers 
over  the  sale  of  original  and  inherited  allotments 
shall  be  exercised  personally.  I  think  that  for  the 
purposes  of  the  problem  of  delegation  the  ad- 
ministration of  Indian  property  should  be  con- 
sidered as  a  single  activity  dominated  by  common 
conceptions  of  policy  in  particular  phases  of  its 
history.  It  should  require  therefore  the  strongest 
evidence  to  show  that  disposition  of  Indian  prop- 
erty under  a  particular  statute  demands  the  per- 
sonal action  of  the  Secretary  when  dispositions 
under    other    statutes    involving    similar    property 


^^  Even  prior  to  the  enactment  of  the  Indian  Reorganiza- 
tion Act  the  Secretary  had  approved  Order  No.  420  on 
August  14,  1933,  which  provided  that  until  further  notice 
"no  more  trust  or  restricted  Indian  lands,  allotted  or  in- 
herited, shall  be  offered  for  sale,  nor  certificates  of  compe- 
tency, patents  in  fee,  or  removal  of  restrictions  be  submitted 
to  the  Indian  Office  for  approval,  except  in  individual  cases 
of  great  distress  or  other  emergency  where  it  appears 
absolutely  necessary  that  a  restricted  Indian  tract  of  land 
be  offered  for  sale  for  relief  purposes." 

-'  Memorandum,  Solicitor.  Interior  Department,  August  14, 
1934. 

^25  CFR  241.9  to  12. 


August  26,  1943 


Opinions  of  the  Solicitor 


1217 


interests  of  no  less  importance  do  not  demand 
such  personal  action.  So  far  as  concerns  the  prob- 
lem of  delegation  there  is  no  more  reason  to  dis- 
tinguish between  lands  of  the  Five  Civilized  Tribes 
(or  other  Indian  Tribes  in  Oklalioma)  and  Indian 
lands  elsewhere  than  there  is  to  distinguish  between 
original  allotments  and  inlierited  interests  in  such 
allotments. 

The  Congressional  debates  and  reports  with 
reference  to  the  relevant  statutes  variously  refer 
to  "Secretary,  "Commissioner",  "Department"  or 
"Indian  Department"  as  discharging  a  particular 
function,  or  different  functions.  But  to  dwell  upon 
the  accident  of  whether  a  Congressman  on  the  floor 
happened  to  say  "Seaetary"  rather  than  "Depart- 
ment" is  at  least  as  frequent  as  those  to  "Secre- 
able  construction.  Even  if  the  disitinction  between 
"Secretary"  and  "Department"  had  any  signifi- 
cance, the  reference  in  the  debates  to  "Depart- 
ment" is  as  least  as  frequent  as  those  to  "Secre- 
tary". The  debates  show  a  full  awareness  on  the 
part  of  Congress  that  the  real  decisions  as  to  the 
alienation  of  Indian  property  were  made  in  the 
Indian  Office,  and  that  they  were  departmental 
rather  than  personal.  The  size  of  the  appropria- 
tions made  to  carry  on  the  work  of  the  Indian 
Office  is  explicable  only  upon  the  assumption 
that  the  alienation  of  Indian  property  was  actually 
being  accomplished  there  rather  than  in  the  Office 
of  the  Secretary.  That  the  thought  of  at  least  many 
members  of  Congress  was  departmentwise  is  shown 
best  when  the  debate  revolved  around  the  question 
whether  the  alienation  of  Indian  lands  should  be 
entrusted  to  the  courts  rather  than  the  Depart- 
ment of  the  Interior.  On  such  occasions  the  per- 
sonal character  of  judicial  action  was  emphasized. ^^ 
Reference  to  the  "discretion"  of  the  Secretary  are 
particularly  meaningless  in  connection  with  Five 
Tribes  lands  because  the  debates  in  Congress  as 
to  the  power  of  removing  restrictions  always  re- 
volved about  the  question  whether  the  power 
should  be  entrusted  to  the  Oklalioma  courts 
rather  than  to  the  Department  and  the  Secretary.^* 

I  also  find  nothing  in  the  texts  of  the  statutes 
themselves   that   convinces   me   that  delegation   is 


'"See  particularly  41  Cong.  Rec,  pt.  Ill,  pp.  2284,  2285, 
containing  the  remarks  of  Senator  Clapp  urging  that  a 
court  would  be  a  better  agency  than  the  Department  to  re- 
move restrictions  on  alienation.  Speaking  a  few  days  later, 
Senator  Clapp  said:  "Last  year  we  passed  a  general  law 
giving  the  Interior  Department  authority  to  remove  re- 
strictions .  .  ."    (41  Cong.  Rec.  pt.  Ill,  p.  2415)  . 

'"In  House  Report  No.  637,  67th  Cong.,  2d  sess.,  dated 
January  31,  1922,  the  House  was  informed  that  while  the 
duties  of  guardianship  of  the  Five  Civilized  Tribes  "are 
devolved  by  law  upon  the  Department  of  the  Interior," 
they  were  "very  largely  performed  through  the  Superin- 
tendent of  the  Five  Tribes." 


not  permissible.  The  first  general  statute,  the  act 
of  May  27,  1902,  providing  only  for  the  sale  of 
heirship  lands,  made  conveyances  "subject  to  the 
approval  of  the  Secretary  of  the  Interior,"  and  the 
first  statute  providing  for  removal  of  restrictions 
on  lands  of  the  Five  Civilized  Tribes  also  pro- 
vided that  it  should  be  done  "with  the  approval  of 
the  Secretary  of  the  Interior"  and  "under  such 
rules  and  regulations  as  tlie  Secretary  of  the  In- 
terior may  prescribe  .  .  .  and  the  approval  of  the 
Secretary  of  the  Interior  shall  be  in  writing  .  .  ." 
The  requirement  of  approval  must  be  deemed  to 
be  equivalent  to  the  provision  tliat  the  action  to 
be  taken  should  be  left  to  the  Secretary's  discre- 
tion— a  form  of  provision  that  does  not  in  itself 
prevent  delegation.  Moreover,  the  departmental 
character  of  the  supervision  of  the  act  of  aliena- 
tion is  emphasized  in  all  the  subsequent  statutes  by 
the  provision  that  it  shall  be  performed  under  such 
terms  and  conditions  and  under  such  rules  and 
regulations  as  the  Secretary  may  prescribe— an  ob- 
vious aid  to  delegation  since  it  enables  the  Secre- 
tary to  secure  the  discharge  of  the  function  under 
general  rules  and  regulations.  While  the  acts  of 
May  8,  1906,  and  May  29,  1908,  in  some  circum- 
stances rec}uire  the  Secretary  to  be  satisfied  of  the 
competency  of  the  Indian,  they  also  merely  pro- 
vide that  he  shall  "cause  to  be  issued  a  patent 
in  fee  simple."  The  same  sort  of  language  is  even 
more  marked  in  the  basic  act  of  June  25,  1910. 
While  it  is  provided  therein  that  if  the  Secretary 
finds  the  heirs  to  be  competent,  "he  shall  issue 
to  such  heir  or  heirs  a  patent  in  fee,"  it  is  also  pro- 
vided that  if  he  finds  one  or  more  of  the  heirs  to 
be  incompetent,  "he  may,  in  his  discretion,  cause 
such  lands  to  be  sold,"  and  that  if  he  decides  to 
partition  the  lands  "he  may  cause  the  shares  of 
such  as  are  competent,  upon  their  petition,  to  be 
set  aside  and  patents  in  fee  to  be  issued  to  them 
therefor."  The  very  omission  of  the  word  "cause" 
from  the  first  clause  relating  to  the  issuance  of 
patent  in  fee  to  competent  heirs  is,  however,  an 
instructive  reminder  of  the  futility  of  attempting 
to  resolve  problems  of  delegation  as  the  basis  of 
slight  variations  in  language. 

The  acts  of  March  1,  1907,  and  May  29,  1908, 
did  make  a  distinction  between  Secretary  and 
Commissioner.  Alienations  of  allotments  or  in- 
herited interests  were  made  subject  to  such  terms 
and  conditions  and  such  rides  or  regulations  as  the 
Secretary  might  prescribe  but  it  was  also  provided 
that  the  proceeds  of  any  disposition  should  be  used 
for  the  benefit  of  the  allottee  or  his  heirs  "under 
the  supervision  of  the  Commissioner  of  Indian 
Affairs."  But  I  think  that  Congress  was  here  merely 
expressing  the  normal  expectation  that  the  purely 
managerial    function    of    handling    the    proceeds 
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would  be  discharged  by  the  Bureau  of  Indian  Af- 
fairs. This  would  have  been  the  practice  even  in 
the  absence  of  such  an  express  provision.  It  would 
be  misleading  to  imply  a  presumption  against  dele- 
gation of  a  function  entrusted  to  the  Secretary 
merely  becatise  another  has  been  entrusted  to  the 
Commissioner,  especially  since  the  separate  allo- 
cation of  each  of  the  functions  does  not  prevent 
the  Secretary  from  exercising  both,  and  its  only 
practical  effect  is  to  enable  the  Commissioner  to 
act  without  awaiting  instrtictions  from  the  Secre- 
tary. It  shoidd  be  particularly  noted  that  both  the 
acts  of  March  I,  1907  and  May  29,  1908,  are 
couched  in  terms  that  do  not  require  personal 
action  on  tlie  part  of  the  Secretary.  While  both 
acts  refer  indirectly  to  a  requirement  of  approval 
on  his  part,  they  both  also  provide  for  sale  under 
such  terms  and  conditions  and  under  such  rules 
and  regulations  as  he  may  prescribe,  and  the 
190(S  act,  moreover,  provides  only,  with  reference 
to  inherited  interests,  that  he  "shall  cause  to  be 
issued  ...  a  patent  in  fee  simple,"  and  that  "upon 
the  approval  of  any  sale  ...  he  shall  cause  a 
patent  in  fee  to  issue."  In  any  event  the  provision 
in  these  acts  for  the  administration  of  the  pro- 
ceeds by  the  Commissioner  of  Indian  Affairs  is  not 
to  be  found  in  the  final  act  of  June  25,  1910,  which, 
moreover,  contains  a  general  provision,  as  follows: 
"All  sales  of  lands  allotted  to  Indians  authorized  by 
any  Act  shall  be  made  under  such  rides  and  regu- 
lations and  upon  such  terms  as  the  Secretary  of  the 
Interior  may  prescribe  .  .  ."  Neither  the  text  nor 
the  legislative  history  of  the  Indian  Reorganization 
Act  indicates  any  intention  to  disturb  the  legisla- 
tive status  quo  with  respect  to  the  power  of  dele- 
gating the  function  of  accomplishing  the  alienation 
of  Indian  allotments.-'^ 

There  is  little  authority  on  questions  of  delega- 
tion in  the  field  of  Indian  affairs  but  there  are  a 
ntnnber  of  dicta  with  reference  to  conveyances  of 
Indian  lands.  In  Gentry  v.  McCurry,  164  Okla.  1, 


^  A  power  of  delegation  was  expressly  included  in  Title  1, 
section  l."?  (a)  ,  of  H.R.  7902,  hut  this  pro\  ision  was  omitted 
from  S.  3645,  the  bill  which  actually  became  the  Indian  Re- 
organization Act.  In  any  event  I  should  be  unable  to  per- 
ceive the  logic  of  erecting  an  unsuccessful  attempt  at  stat- 
utory delegation  as  a  bar  to  all  delegation  in  the  future, 
and  the  same  is  even  true  of  successful  attempts.  Legislation 
intended  to  remove  doubts  would  thus  end  by  creating 
them.  For  instance,  the  act  of  .September  21,  1022,  (42 
Stat.  994,  995,  25  U.S.C.  sec.  392) ,  expressly  authorized  the 
Secretary  of  the  Interior  to  permit  the  alienation  of  allot- 
ments which  under  any  law  or  treaty  could  be  alienated 
only  with  the  consent  of  the  President.  But  at  least  in  this 
particular  instance  the  legislative  history  establishes  con- 
clusively that  the  purpose  of  the  statute  was  merely  to  allay 
the  traditional  anxiety  of  conveyancers.  See  H.  Rept.  623 
(January  27,  1922):  H.  Rept.  637  (January  31,  1922);  and 
S.  Rept.  551    (March  9,  1922)  ,  all  in  67tli  Cong.,  2d  sess. 


22  P.  (2d)  75,  the  Court  upheld  the  power  of  the 
Secretary  to  make  use  of  the  Oklahoma  County 
Court  in  conducting  a  sale  of  an  Indian  minor's 
land.  However,  since  the  deed  in  this  case  was  also 
approved  by  the  Seaetary  as  the  ultimate  holder 
of  the  power  of  sale,  no  true  problem  of  delega- 
tion was  really  involved.  Nevertheless,  the  com- 
mon sense  statement  of  the  court  is  worth  noting. 
"Congress,"  said  the  court,  "recognized  that  the 
Secretary  of  the  Interior  could  not  go  personally  to 
Pawhuska,  Oklahoma,  and  conduct  the  sale  of  the 
lands  belonging  to  the  allottees  and  for  that  reason 
gave  him  the  right  to  provide  the  method  of  sale 
of  the  lands  .  .  ."  There  are,  however,  dicta  un- 
favorable to  delegation  of  the  Secretary's  powers 
over  restricted  property  in  United  States  v.  Wa- 
tashe,  102  F.  (2d)  428,  (CCA.  10th),  and  in  an 
opinion  of  a  Solicitor  of  this  Department,  M. 
25258,  dated  June  26,  1929.  The  Watashe  case 
involved  the  validity  of  a  deed  of  Creek  Indian 
land  which  had  been  approved  not  by  the  Seae- 
tary of  the  Interior  but  by  die  Assistant  Superin- 
tendent of  the  Five  Civilized  Tribes,  although  the 
governing  act  was  that  of  April  21,  1904,  which 
not  only  required  the  Secretary's  approval  but 
prescribed  that  it  should  be  given  in  writing;  the 
Solicitor's  opinion  of  June  26,  1929,  involved  the 
cjuestion  whether  the  Secretary  could  without  stat- 
utory authority  create  a  trust  of  restricted  Indian 
funds  which  might  be  administered  by  a  commer- 
cial trust  company.  The  court  was  thinking  of  the 
dangers  of  delegating  to  subordinate  officials  such 
as  Indian  superintendents,  and  was  particularly 
impressed  by  the  fact  that  Section  5  of  the  act  of 
May  11,  1938  (52  Stat.  347,  348,  25  U.S.C.  sec. 
396e)  ,  expressly  authorized  the  Secretary  to  autho- 
rize "superintendents  or  other  officials  in  the  Indian 
service"  to  approve  Indian  mining  leases.  On  the 
other  hand,  the  Solicitor  was  thinking  of  the 
dangers  of  turning  restricted  funds  over  to  a  private 
trust  company  which  might  become  involved  in 
State  as  well  as  in  Federal  litigation.  In  neither  case 
is  it  clear  that  there  would  have  been  disapproval 
of  delegation  to  the  Commissioner  of  Indian  Af- 
fairs, who  was  neither  a  subordinate  official  nor 
acting  in  a  private  capacity  but  the  official  speci- 
fically charged  with  the  general  administration  of 
Indian  Affairs. 

It  may  well  be  argued  that  in  the  field  of  In- 
dian affairs  greater  caution  should  prevail  in 
delegating  Secretarial  powers  than  in  such  fields 
as  the  public  lands.  The  Indian  in  contemplation 
of  law  is  not  sui  juris;  and,  since  he  is  a  ward,  his 
rights  should  be  protected  with  special  care.  The 
argument  would  seem  to  prove  too  much,  as  a 
legal  proposition,  for  it  would  prevent  almost  any 
delegation  in  the  field  of  Indian  affairs.  Yet  it  is 
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a  consideration  which  must  be  weighed  with  great 
care  in  making  the  poHcy  decision.  So  far  as  con- 
cerns the  bare  legal  power  to  delegate,  I  believe 
it  would  have  force  only  if  the  Secretary  were  to 
propose  to  delegate  his  powers  over  Indian  prop- 
erty to  Indian  superintendents,  or  other  Indian 
Service  employees,  or  local  courts.  It  has,  however, 
very  little  force  if  the  delegate  is  to  be  the  Commis- 
sioner of  Indian  Affairs  who  in  reality  already  ex- 
ercises much  of  the  substance  of  the  powers  which 
are  proposed  to  be  delegated  under  rules  and  reg- 
ulations, and  is  now  subject  only  to  the  most 
general  supervision  of  the  Secretary. 

As  a  matter  of  fact,  the  Secretary  has  already 
under  the  regulations  delegated  to  the  Commis- 
sioner of  Indian  Affairs  his  power  to  disapprove 
alienations  of  Indian  lands.  I  am  of  the  opinion 
that  he  may  now  further  delegate  to  him  the 
power  to  approve  such  alienations  subject  to  exist- 
ing rides  and  regulations,  and  the  decisions  and 
practices  of  the  Department.  I  have  hitherto  ex- 
pressed the  opinion  that  delegations  should  also 
be  made  subject  to  appeal  to  the  Secretary,  but 
it  would  be  meaningless  to  give  a  right  of  appeal 
on  the  merits  to  either  the  Indian  who  wishes  to 
dispose  of  liis  land,  or  the  prospective  purchaser 
from  the  decision  of  the  Commissioner  issuing 
a  patent  in  fee  or  approving  a  sale,  since  the  ap- 
plication is  never  made  unless  seller  and  pur- 
chaser are  anxious  or  willing  to  consinnmate  the 
transaction. 

Litigation  can  arise  only  from  changes  of  cir- 
cumstances in  the  future,  which  are  usually  im- 
foreseeable.  The  Indian  owner  may  seek  to  avoid 
the  transfer  if  for  some  reason  the  land  shoidd  be- 
come vei7  valuable,  or  a  subsequent  purchaser 
may  refuse  to  take  title  if  the  land  should  sud- 
denly decline  in  value,  or  if  he  should  himself 
become  financially  embarrassed.  It  is  true  that,  if  a 
title  were  attacked  because  it  had  been  conveyed 
without  proper  approval,  it  could  be  validated  by 
Secretarial  approval  given  at  such  time  even  though 
decades  had  elapsed  since  the  original  transfer 
and  the  original  allottee  had  died,^'''  but  the  pro- 
priety of  giving  such  approval  would  be  entirely 
in  the  discretion  of  the  subsequent  Secretary. 

The  situation  then  is  one  in  which  one  of  the 
factors  ordinarily  making  delegation  of  power 
plainly  permissible  is  absent.  More  importantly, 
it  involves  the  title  to  real  property  and  I  should 
doubt  that  the  traditional  caution  of  property 
lawyers  will  be  matched  by  a  corresponding  learn- 
ing in   the  law  of  Federal  delegation.   The  issue 


may  arise  in  litigation  at  any  time  and  may  be 
resolved  in  State  courts  by  litigants  who  may  not 
choose  to  carry  the  Federal  question  to  the  Supreme 
Court  of  the  United  States.  In  these  circumstances 
I  think  that  you  should,  if  you  decide  to  delegate 
this  function,  obtain  also  the  opinion  of  the 
Attorney   General. 

(b)  The  determination  of  heirship  and  the 
approval  of  luills. 

The  present  law  and  practice  with  respect  to 
the  general  determination  of  heirship  and  the 
approval  of  wills  rests  upon  sections  1  and  2  of 
the  act  of  June  25,  1910  (36  Stat.  825,  856,  25 
U.S.C.  sees.  372  and  373).  The  probate  of  the 
estates  of  Indians  of  the  Five  Civilized  Tribes  and 
the  Osage  Indians  is  confided  by  Federal  statutes 
to  the  Oklahoma  courts  ^^  except  that  under  the 
act  of  December  24,  1942  (56  Stat.  1080),  exclu- 
sive jurisdiction  is  conferred  upon  the  Secretary 
of  the  Interior  "under  such  rules  and  regulations 
as  he  may  prescribe"  to  determine  the  heirs  and 
probate  the  estates  of  restricted  Indians  of  the 
Five  Civilized  Tribes  which  consist  only  of  fimds 
or  securities  of  an  aggregate  value  not  exceeding 
.$2,500. 

As  originally  enacted,  section  2  of  the  act  of 
June  25,  1910,  which  gave  allottees  the  right  to 
dispose  of  their  Iioldings  by  will,  "in  accordance 
with  rides  and  regulations  to  be  prescribed  by  the 
Secretary  of  the  Interior,"  also  contained  the  pro- 
viso that  "no  will  so  executed  shall  be  valid  or  have 
any  force  or  effect  unless  and  until  it  shall  have 
been  approved  by  the  Commissioner  of  Indian 
Affairs  and  the  Secretary  of  the  Interior."  -*  Speak- 
ing of  this  proviso.  Congressman  Burke  said:  "I 
put  both  in  to  safeguard  it."  -" 

Whatever  may  have  been  the  occasion  for  this 
provision,   the  requirement  of  dual  approval  was 


^See  Pickering  v.  Lomax,  145  U.S.  310,  .S14,  316;  Lomax 
V.  Pickering,  173  U.S.  26,  27,  32;  Lykim  v.  McGrath,  184 
U.S.  169,  171-172;  Anchor  Oil  Co.  v.  Gray,  256  U.S.  519,  522. 


-'With  respect  to  the  Five  Civilized  Tribes,  see  sections  6 
and  9  of  the  act  of  May  27,  1908  (35  Stat.  312,  313,  315)  .  and 
section  1  of  the  act  of  June  14,  1918  (40  Slat.  606,  25  U.S.C. 
sec.  375) ,  and  with  respect  to  the  Osage,  see  section  3  of 
the  act  of  April  18,  1912    (37  Stat.  86)  . 

-'Similar  provisions  are  to  be  found  in  Title  25:  section 
82,  relating  to  tlie  review  of  payments  under  Indian  con- 
tracts; section  84,  relating  to  tire  approval  of  assignments 
of  Indian  contracts;  and  section  383,  relating  to  the  ap- 
proval  of   plans   for   inigation    projects. 

-'See  45  Cong.  Rec.  pt.  Yl,  p.  5812,  May  4.  1910.  If  one 
were  to  assume  a  careful  analysis,  tlie  motive  may  have  been 
not  so  mucli  to  secure  tlie  personal  approval  of  both  the 
Commissioner  and  the  Secretary,  but  to  save  the  time  of 
the  latter  by  permitting  the  former  to  disapprove  the  will, 
so  that  no  further  action  by  the  Secretary  would  be  neces- 
sary. In  form  the  Secretary  would  thus  be  given  a  power 
of  approval.  Actually  he  would  be  given  a  power  of  dis- 
approval. 
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repealed  by  the  act  of  February  14,  1913.^°  The 
legislative  history  of  the  act  of  1913  furnishes  not 
the  slightest  clue  to  the  reason  for  this  change, 
but  it  is  only  reasonable  to  assume  that  it  was 
deliberate,  and  that  the  cjuestion  of  delegation  is 
now  to  be  determined  in  accordance  with  normal 
criteria. 

I  am  of  the  opinion  therefore  that  the  Secretary's 
power  in  approving  wills,  as  well  as  in  determining 
heirship  can  be  delegated.  While  the  Indian  Re- 
organization Act  obviovisly  reduces  the  responsi- 
bility of  the  Secretary  in  the  approval  of  wills  "^  the 
total  number  of  successions  handled  by  him  has 
not  necessarily  decreased.  Insofar  as  the  discretion 
of  the  Secretary  in  approving  wills  is  still  impor- 
tant, the  Secretary  has  by  general  regulation  pre- 
scribed what  factors  shall  be  taken  into  considera- 
tion (Title  25,  part  81,  sec.  53)  .  The  procedure 
for  determining  heirs  is  minutely  regulated  by 
the  same  regulations,  and,  while  this  function  is 
quasi-judicial,  requiring  findings  as  to  heirship 
in  accordance  with  the  evidence,  it  certainly  has 
little  or  no  discretionary  aspect,  which  is  a  strong 
circumstance  favoring  delegation.  Section  52  of 
the  regulations  itself  refers  to  the  approval  of  wills 
as  a  function  of  the  "Department." 

I  can  find  nothing  in  the  legislative  history  of 
the  act  of  December  24,  1942,  which  indicates  that 
the  function  of  administering  the  small  estates 
with  which  it  deals  was  to  be  anything  but  de- 
partmental. It  is  unlikely  that  Congress  expected 
the  Secretary  to  pass  personally  upon  the  probate 
of  every  one  of  these  small  estates.  The  present 
regulations  governing  the  determination  of  heirs 
and  approval  of  wills  already  provide  for  summary 
distribution  by  the  Superintendent  of  personal 
estates  which  do  not  exceed  $250  in  value.  (Title 
25,  part  81,  sec.  23.)  If  the  Secretary  may  permit 
the  Superintendent  to  distribute  $250  estates,  surely 
he  may  permit  the  Commissioner  of  Indian  Affairs 
to  distribute  |2,500  estates.  Elaborate  regulations 
for  the  distribution  of  estates  under  the  act  of 
December  24,  1942,  were  approved  on  August  9, 
1943   (8  F.R.  11335). 

I  think  that  the  Secretary  may  delegate  to  the 
Commissioner  of  Indian  Affairs  power  to  determine 
heirs  and  approve  wills  under  applicable  regula- 
tions. However,  to  remove  any  doubt  the  delega- 
tion should  be  made  subject  to  a  right  of  appeal 
to  the  Secretary.  A  provision  for  appeal  is  entirely 
practical  in  the  handling  of  probate  matters  and 


interested  parties  who  choose  not  to  take  advantage 
of  it  will  be  deemed  to  have  waived  any  right  to 
object.  The  general  regulations  in  force  at  present 
will  only  need  to  be  modified  to  provide  that  the 
Examiner  of  Inheritance  shall  notify  all  parties  at 
the  hearing  that  they  have  a  right  to  appeal  to  the 
Secretary  from  any  adverse  determination  by  the 
Commissioner  of  Indian  Affairs.^- 

(c)  Authorizations  for  the  sale  of  restricted  In- 
dian lands  pledged  to  tribes  as  security  for  loans 
made  by  Indian  chartered  corporations. 

This  presumably  refers  to  the  form  entitled 
"Authority  to  Sell  Restricted  Lands"  which  is 
executed  by  an  Indian  who  wishes  to  borrow  funds 
from  an  Indian  chartered  corporation.  It  authorizes 
the  Secretary  upon  the  Indian's  failure  to  comply 
with  the  loan  agreement  to  convey  to  the  corpora- 
tion the  restricted  land  pledged  as  security.  It  is 
the  present  practice  for  this  document  to  be  sub- 
mitted to  the  Secretary  of  the  Interior  for  his 
approval.  Since  the  Commissioner  of  Indian  Affairs 
requests  the  delegation  to  him  of  the  power  to 
sell  restricted  lands,  it  may  be  his  intention  to 
request  not  only  the  authority  to  approve  the  form 
when  the  loan  is  made  but  also  the  authority  to  sell 
the  land  upon  default  in  payment  of  the  loan.  I 
have  already  indicated  that  the  Secretary  may 
delegate  to  the  Commissioner  the  power  to  sell 
restricted  land.  However,  even  if  this  power  were 
to  be  denied,  there  still  woidd  be  no  compelling 
necessity  for  submitting  the  conditional  authoriza- 
tion to  the  Secretary  for  approval.  Since  the  Indian 
debtor  cannot  withdraw  from  the  agreement,^^ 
which  is  revocable  only  with  the  consent  of  the 
Secretary  of  the  Interior,  there  is  nothing  to  prevent 
the  latter  from  acting  upon  it  upon  his  default,  nor 
will  the  death  of  the  debtor  prevent  the  foreclosure 
of  the  pledge.^^  While  it  is  true  that  the  execution 
of  the  form  creates  in  effect  an  encumbrance  on  the 
restricted  land,  it  is  in  favor  of  the  United  States 
against  whom  the  restrictions  do  not  run,  and  in 
any  event  the  ultimate  approval  of  the  conveyance 
would  constitute  necessarily  an  approval  of  the 
prior  encumbrance.  The  present  practice  of  having 


^  The  object  of  the  amendatory  act  was  simply  to  widen 
the  scope  of  the  1910  act,  so  that  it  would  apply  to  re- 
stricted  fees,   as  well  as   trust   patented   lands. 

""■  Under  stction  4  of  the  act  (25  U.S.C.  sec.  464)  ,  re- 
stricted Indian  lands  and  shares  in  the  assets  of  a  tribal 
corporation  can  be  devised  only  to  the  testator's  heirs,  to 
members  of  the  tribe,  or  to  the  tribe  itself. 


^I  should  also  point  out  that  the  courts  have  held  that 
the  Secretary  may  reopen  heirship  determinations  so  long 
as  the  property  remains  subject  to  departmental  administra- 
tion, and  that  his  decisions  are  not  open  to  collateral  at- 
tack. La7ie  V.  United  States,  241  U.S.  201;  Dixon  v.  Cox,  268 
Fed.  285  (CCA.  8th) ,  app.  dism.  258  U.S.  634;  Peoria 
Tribe  v.  Wea  Townsile  Co.,  117  F.  (2d)  940  (CCA.  10th). 
Thus  even  after  the  time  for  appeal  has  passed,  the  heir- 
ship determination  remains  subject  at  least  to  potential 
supervision  by  the  Secretary. 

"^Almeda  Ore  Co.  v.  Kelley,  35  Okla.  525,  130  Pac.  931; 
Central  National  Bank  of  Tulsa,  Okla.  v.  United  States,  283 
Fed  368,  373    (CCA.  8th) . 

''See  cases  cited  in  footnote  26,  and  Scioto  Oil  Co.  v. 
O'Hern,  67  Okla.  106,  169  Pac.  483. 
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the  Secretary  approve  the  form  may  therefore  be 
discontinued  without  detriment  to  the  legal 
strength  of  the  transaction.  The  form  should  in  this 
event  be  modified,  however,  by  deleting  the  signa- 
ture space  now  provided  for  Secretarial  approval. 

(d)  Approval  of  "Receipt  and  Release  Agree- 
ments" settling  claims  of  damage  to  allotted  lands 
of  the  Five  Civilized  Tribes. 

These  agreements  in  similar  terms  acknowledge 
the  receipt  of  certain  payments  in  settlement  of 
damages  to  allotted  lands  caused  by  oil  companies 
in  permitting  "oil,  base  sediment,  salt  water  and 
other  deleterious  substances  to  escape  from  .  .  . 
wells  located  in  the  watershed  of  the  above- 
described  lands  and  to  flow  upon,  over,  across  and 
through  said  allotment  ...  in  full  satisfaction  of 
damages  caused  to  said  land  by  such  pollution  .  .  . 
for  a  period  of  ten  years  from  the  date  of  this 
receipt."  I  do  not  think  that  I  need  decide,  with 
reference  to  the  problem  of  delegation,  the  rather 
puzzling  question  of  the  precise  juristic  nature  of 
this  form  of  agreement.^'  Whatever  its  nature,  it 
is  a  contract  affecting  restricted  land  which  is  sub- 
ject to  approval  by  the  Secretary  under  the  terms 
of  the  statutes  governing  the  lands  of  the  Five 
Civilized  Tribes.^"  Since  the  Secretary  may  delegate 
authority  to  remove  restrictions,  he  may  obviously 
also  delegate  the  authority  to  approve  an  agreement 
which  may  not  amount  to  a  transfer  of  an  interest 
in  the  restricted  lands.  There  would  in  any  event 
be  no  substantial  risk  of  litigation  involved  in  the 
approval  of  Receipt  and  Release  Agreement  by 
the  Commissioner  of  Indian  Affairs  and  the  power 
may  therefore  be  delegated  without  any  qualifica- 
tion based  upon  practicality. 

(e)  Authorization  for  the  expenditure  of  tribal 
industrial  assistance  funds  for  tribal  enterprises. 

I  have  already  approved  the  delegation  of  this 
function  in  passing  upon  amendments  to  part  29 
of  the  Credit  Regulations  relating  to  "Loans  to 
Indians  from  Industry  Among  Indians  and  Tribal 
Funds"  which  authorized  the  Commissioner  of 
Indian  Affairs  to  approve  requests  for  the  use  of 

''In  United  States  v.  Fixico.  115  F.  (2d)  389  (CCA. 
10th)  ,  the  court  held  that  the  judgment  in  this  action  which 
was  for  damages  for  permanent  injury  to  restricted  allotted 
land  by  pollution  would  create  or  recognize  "the  existence 
of  a  right  somewhat  difficult  to  define  with  precision  but 
which  is  measurably  akin  to  that  of  an  easement."  (p. 
392.)  Subsequent  to  this  decision,  this  Department  seems 
to  have  held  in  a  letter  dated  June  13,  1941,  from  the  As- 
sistant Commissioner  of  Indian  Affairs  to  the  Superintendent 
of  the  Five  Civilized  Tribes,  approved  by  the  Assistant 
Secretary  on  June  16,  1941,  that  the  Receipt  and  Release 
Agreement  form  did  not  involve  an  interest  in  the  nature 
of  an  easement,  since  the  agreement  was  one  for  future 
damages  based  upon  an  act  of  pollution  that  had  already 
occurred. 

="  Compare  Parker  v.  Richard.  250  U.S.  234,  and  United 
States  V.  Hinkle,  261  Fed.  518   (CCA.  8th)  . 


tribal  funds  in  tribal  enterprises.  The  amendments 
were  approved  by  the  Assistant  Secretary  on  July 
2,  1943.  There  can  be  no  question  that  the  power  to 
make  loans  for  tribal  enterprises  can  be  delegated 
since  the  Interior  Department  Appropration  Acts 
authorize  the  use  of  tribal  funds  in  tribal  enter- 
prises "when  proposed  by  Indian  tribes  and 
approved  under  regulations  prescribed  by  the 
Secretary  of  the  Interior."  The  appropriation 
acts  in  terms  thus  do  not  require  the  approval 
to  be  given  by  the  Secretary;  they  require  only  that 
the  regulations  shall  be  Secretarially  prescribed. 
The  Comptroller  General  has  indeed  already  up- 
held the  power  of  the  Secretary  to  delegate  to  the 
Commissioner  the  power  to  make  loans  to  Indians 
under  the  act  of  June  26,  1936  (49  Stat.  1967).  17 
Comp.  Gen.  773." 

(f)  Contracts  pursuant  to  the  ] ohnson-O' M alley 
Act  of  April  16,  1934,  as  amended  by  the  act  of 
June  4,  1936  {48  Stat.  596,  49  Stat.  1458,  25  U.S.C. 
sees.  452  to  455). 

Section  1  of  the  act  authorizes  the  Secretary  of 
the  Interior  "in  his  discretion"  to  enter  contracts 
with  State  political  agencies  or  State  educational 
institutions  for  education,  medical  attention,  relief 
and  social  welfare  of  Indians.  Section  3  of  the  act 
authorizes  the  Secretary  of  the  Interior  "to  perform 
any  and  all  acts  and  to  make  such  rules  and  regula- 
tions, as  may  be  necessary  and  proper  for  the 
purpose  of  carrying  the  provisions  of  this  act  into 
effect."  I  am  of  the  opinion  that  the  powers  under 
the  act  are  clearly  delegable.  The  fact  that  they 
are  discretionary  does  not  prevent  delegation, 
especially  when  the  officer  to  whom  the  powers  are 
granted  is  given  such  wide  rule-making  authority. 
There  is  no  indication  in  the  legislative  history  of 
the  act  that  the  powers  of  the  Secretary  were  not  to 
be  delegated.  ^^ 

(g)  Travel  Orders  except  for  the  Commissioner 
and  Assistant  Commissioner. 

I  presume  that  this  request  relates  to  authoriza- 
tions for  travel  which  under  the  existing  orders  of 
the  Secretary  require  his  approval,  namely  (a) 
travel  by  air  ^s  or  extra-fare  trains  ^'  where  the  cost 
is  in  excess  of  the  cost  of  other  available  transpor- 
tation and  there  is  no  emergency  involving  life 
or    property,     (b)     the    issuance   of   certificates    of 


^'  In  discussing  the  act  on  the  floor  of  the  Senate,  Senator 
Thomas  stated  that  it  authorized  contracts  "by  the  Bureau 
of  Indian  Affairs,  acting  through  the  Secretary  of  the  In- 
terior." 80  Cong.  Rec,  pt.  VI,  p.  6032,  74th  Cong.,  2d  sess. 
(April  24,  1936)  .  This  merely  described  the  existing  prac- 
tice but  there  is  nothing  to  show  that  it  was  to  be  un- 
alterable. 

•■"  Secretary's  Order  No.  1551  of  March  20,  1941. 

'"  The  authority  to  approve  travel  by  extra-fare  trains  is 
now  vested  in  the  Under  Secretary  under  his  general  au- 
thority to  engage  in  departmental  administration.  See  Sec- 
retary's Order  No.  1795,  dated  March   11,  1943. 
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priority  for  air  travel,^"  (c)  the  issuance  of  general 
travel  orders  covering  travel  throughout  the  United 
States,  Territories  and  Island  Possessions,  or  other 
general  travel  beyond  a  district  or  limited  region.*^ 
I  am  of  the  opinion,  for  the  reasons  stated  in  my 
memorandum  to  the  Under  Secretary  of  June  14, 
1943  (M-33180),  holding  that  the  Secretary  could 
delegate  to  the  Director  of  the  Bureau  of  Mines 
the  authority  to  issue  all  travel  orders,  that  the  same 
delegation  may  be  made  to  the  Commissioner  of 
Indian  Affairs. 

3.     Requests  for  Delegation  Requiring  Further 
Clarification 

There  are  four  additional  requests  for  delegation 
that  need  clarification.  As  to  two  of  them,  I  can 
express  partial  or  tentative  opinions;  as  to  the 
other  two,  I  think  that  I  should  express  no  opinion 
until  additional  information  has  been  supplied. 

(a)  Correspondence  invohnng  trespass,  grazing 
prvileges,  hunting  and  fishing  riglits. 

I  presume  that  such  correspondence  would 
merely  involve  policy  matters,  and  that  the  Commis- 
sioner is  not  requesting  authority  to  make  final 
determinations  which  now  require  Secretarial 
approval.  The  conduct  of  such  correspondence  can 
undoubtedly  be  delegated.  As  a  matter  of  fact, 
there  are  no  longer  submitted  for  Secretarial  sig- 
nature certain  types  of  correspondence  with  United 
States  Attorneys  relating  to  attempts  to  enjoin  or 
evict  trespassers  on  lands,  buildings,  or  projects, 
under  control  of  the  Indian  Office,  including  re- 
stricted lands,  or  to  recover  trespass  damages  of  less 
than  1 1,000.  See  Assistant  Secretary's  memorandum 
of  December  28,  1942,  and  Indian  Office  Law 
Circular  3490  of  January  11,  1943.  However,  if 
the  intention  is  to  request  authority  to  make  final 
determinations,  the  precise  nature  of  such  determi- 
nations shoidd  be  specified,  and  submitted  for  a 
further  opinion. 

(b)  Leases  and  permits  on  tribal  lands  except 
where  tribal  constitutions  or  statutes  require  depart- 
7nental  approval. 

I  am  not  entirely  clear  whether  the  exceptions  to 
this  request  apply  to  both  the  leases  and  the  per- 
mits. So  far  as  leases  are  concerned,  no  valid  lease 
can  be  made  or  approved  unless  there  is  specific 
statutory  authority  therefor,  and  all  the  statutes 
provide  for  some  form  of  departmental  approval. 
The  request  indeed  seems  to  assume  that  the  power 
of  the  Secretary  to  approve  leases  cannot  be  dele- 
gated. Possibly  the  request  refers  to  the  revocable 


permits  sometimes  issued  by  Indian  tribes  with 
departmental  approval  in  the  absence  of  statute. 
Such  permits  are  sometimes  also  loosely  denomina- 
ted "leases".  The  power  to  issue  such  permits,  if 
it  exists  in  the  Department,  would  as  a  matter  of 
fact  be  vested  in  the  Commissioner  of  Indian 
Affairs  by  virtue  of  section  463  of  the  Revised 
Statutes,  if  it  were  not  for  the  fact  that  the  Secre- 
tary under  his  general  power  of  supervision  had 
issued  regulations  requiring  that  they  be  submitted 
to  him  for  approval.  It  would  therefore  be  neces- 
sary to  change  the  existing  regulations  to  make  such 
permits  subject  to  approval  by  the  Commissioner 
of  Indian  Affairs. 

(c)  Approvals  and  denials  of  exclusions  of  time 
within  which  timber  must  be  removed;  and  timber 
sales  and  contracts  for  the  cutting  and  delivery  of 
logs  on  the  Menominee  Reservation. 

This  request  may  be  intended  to  cover  applica- 
tions for  extensions  of  time  for  removal  of  timber 
on  all  Indian  lands,  or  only  on  the  Menominee 
Indian  Reservation:  or  extensions  of  time  on  exist- 
ing contracts  as  well  as  on  future  contracts;  or  tim- 
ber sales  contracts  (i.e.,  stumpage  sales)  rather  than 
timber  logging  contracts,  i.e.,  contracts  relating  to 
services  for  the  cutting  and  removal  of  timber.  I  am 
informed  that  there  are  no  "timber  sales"  (i.e., 
stumpage  sales)  now  being  conducted  on  the 
Menominee  Reservation;  any  contracts  under 
which  the  trees  are  there  cut  are  only  in  the 
nature  of  logging  or  cutting  agreements  with 
regard  to  the  services  of  the  Indians  in  the  cutting 
of  the  timber  and  its  delivery  to  the  Menominee 
Indian  Mills.  *^  Again,  "the  extensions  of  time 
within  which  timber  must  be  removed"  may  refer 
to  relief  against  cutting  requirements  in  any  one 
year  rather  than  to  the  extension  of  the  whole 
contract  term.  If  a  modification  of  the  contract 
were  involved,  it  might  require  legislation  such  as 
that  contained  in  the  act  of  March  4,  1933  (47 
Stat.  1568),  as  amended  by  the  acts  of  June  16, 
1933  (48  Stat.  311),  March  5,  1934  (48  Stat.  397), 
and  May  6,  1936  (49  Stat.  1266),  specifically  au- 
thorizing modification  of  existing  Indian  timber 
contracts,  all  of  which  acts  expired  on  September  6, 
1936.  So  far  as  concerns  existing  contracts,  the  ques- 
tion may  be  not  so  much  as  one  of  delegation  as 
the  extent  to  which  a  government  contract  may  be 
modified. 


'"Secretary's  Order  No.  1645  of  February  5.  1942. 

"Secretary's  Order  No.  1314  of  September  10,  1938,  as 
interpreted  by  First  Assistant  Secretary  Burlow's  memo- 
randum of  October  28,  1938. 


"The  cutting  of  timber  on  the  Menominee  Indian  Reser- 
vation is  governed  by  special  statutes,  namely  the  act  of 
March  28,  1908  (35  Stat.  51)  ,  as  amended  by  the  acts  of 
March  3,  1911  (36  Stat.  1058,  1076),  May  18,  1916  (39  Stat. 
123,  157),  March  2,  1917  (39  Stat.  969,  991),  January  27, 
1925  (43  Stat.  793) ,  and  June  15,  1934  (48  Stat.  964) .  Prior 
to  1908,  the  applicable  acts  were  those  of  March  22,  1882 
(22  Stat.  30)  ,  and  June  12,  1890    (26  Stat.  146) . 
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(d)  Claims  for  Enrollment  Right  in  Indian 
Tribes. 

The  law  governing  enrollment,  which  is  impor- 
tant in  connection  with  the  administrative  distri- 
bution of  tribal  land,  funds,  and  other  resources, 
varies  from  tribe  to  tribe.  Provision  may  be  made 
for  enrollment  by  chiefs  with  the  approval  of  the 
Secretary;  or  by  the  Secretary  with  the  assistance  of 
chiefs;  or  by  a  commission,  which  may  include 
Indian  members,  acting  with  the  approval  of  the 
Secretary;  or  by  the  Secretary  alone.  There  is  also 
a  general  statute  giving  the  Secretary  authority  to 
establish  a  final  roll  of  membership  of  all  tribes 
with  a  few  exceptions  in  connection  with  the  seg- 
regation of  Tribal  funds.  *^  Under  constitutions 
adopted  pursuant  to  the  Indian  Reorganization 
Act,  the  Secretary  usually  also  has  the  power  of 
reviewing  or  approving  tribal  ordinances  governing 
future  membership.  While,  I  suppose,  that  it  would 
be  possible  for  me  to  undertake  an  examination 
of  every  one  of  the  multitudinous  statutes  and 
treaties,  in  order  to  determine  whether  the  power 
under  it  is  delegable,  I  hestitate  to  undertake  so 
formidable  a  task  without  definite  knowledge  of 
its  necessity.  The  current  administrative  problems 
in  connection  with  enrollment  may  be  limited,  and 
I  shoidd  be  advised  with  some  particularity  con- 
cerning those  powers  the  delegation  of  which  is 
contemplated. 

In  conclusion  I  should  perhaps  make  it  clear 
again  that  I  have  passed  only  on  the  legal  validity 
of  the  delegations  requested  by  the  Commissioner 
of  Indian  Affairs.  Whether  any  particular  delega- 
tion should  be  made  is,  of  course,  a  c]ucstion  of 
policy  for  the  Secretary  to  decide.  However,  I  be- 
lieve that  I  should  advise  you  that  in  my  opinion 
the  responsibility  of  my  office  for  the  review  of  ques- 
tions of  law  in  connection  with  the  sale  of  Indian 
allotments,  the  probate  of  estates,  and  the  issuance 
of  permits  should  continue,  at  least  for  the  present. 
I  Such  supervision  of  the  legal  aspects  of  the  per- 
formance of  these  functions  need  not,  however, 
prevent  delegations.  While  delegation  subject  to 
legal  review  will  not  in  all  cases  expedite  the  work 
of  the  Indian  Office  as  much  as  may  be  desired,  it 
will  at  least  relieve  your  office  of  a  considerable 
burden.  It  will  also  permit  a  fairly  flexible  series 
of  arrangements  with  respect  to  legal  review  which 
should  permit  a  gradual  diminution  of  matters 
which  are  not  disposed  of  at  the  bureau  level.  My 
office  will  be  glad  to  prepare  any  orders  effectuat- 
ing the  Secretary's  wishes. 

Warner  W.  Gardner, 

Solicitor. 
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Synopsis  of 
Solicitor's  Opinion 

Re:  Secretarial  grants  of  rights-of-way  for  power 

lines    over    allotted    Indian    Lands— Indian 

Reservations— Acts  of  February  15,  1901    (31 

Stat.    790,   43    U.S.C.    sec.    959),    and    March 

4,  1911    (36  Stat.  1253,  43  U.S.C.  sec.  961). 

Held:  Secretary  of  Interior  has  authority  to  grant 
rights-of-way  for  power  transmission  lines 
to  Rural  Electrification  Administration  co- 
operative over  allotted  lands  within  the 
Siletz  Reservation,  such  reservation  not  hav- 
ing been  terminated  by  the  cession  ratified 
by  the  act  of  August  15,  1894  (28  Stat.  286, 
323). 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

On  April  13,  1943,  Solicitor  Gardner  addressed 
a  memorandum  to  the  Assistant  Secretary  to  the 
effect  that,  having  considered  the  decision  of  the 
Supreme  Court  in  United  States  v.  Oklahoma  Gas 
&  Electric  Co.,  63  Sup.  Ct.  Rep.  534,  he  was  of 
the  opinion  that  the  Department  might  continue 
its  former  practice  of  granting  rights-of-way  over 
allotted  Indian  lands  for  electrical  plants  and 
transmission  lines  under  the  acts  of  February  15, 
1901,1  jjj^fi  March  4,  191 1,^  in  those  cases  in  which 
the  affected  allotments  were  "within  the  boimdaries 
of  a  regularly  established  Indian  reservation."  The 
question  of  the  exact  meaning  of  that  phrase  has 
now  arisen  in  connection  wiht  certain  allotted  lands 
in  the  Siletz  Indian  Reservation  in  Oregon  and  my 
opinion  has  been  requested  by  the  Office  of  In- 
dian Affairs  and  the  General  Land  Office. 

The  facts  are  these.  The  Boston-Lincoln  Elec- 
tric Cooperative,  Inc.,  a  local  project  sponsored 
by  the  Rural  Electrification  Administration,  in 
1940  obtained  permission  from  the  superintendent 
in  charge  of  the  Grand  Ronde— Siletz  Agency  at 
Salem,  Oregon,  to  construct  its  line  at  its  own 
risk,  subject  to  prompt  compliance  with  the  ap- 
plicable laws  and  regulations.^  The  report  of  the 
Commissioner  of  Indian   Affairs,   dated   April    30, 


163). 


'Act  of  June   30,   1919,   sec.   1     (41    Stat.  9,  25   U.S.C.   sec. 


'  M  Stat.  790,  43  U.S.C.  sec.  959. 
=  .36  Stat.  1253.  43  U.S.C.  sec.  961. 
='Roscbuig  022597,  L-C  19204-41. 
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1941,  showed  that  the  line  would  affect  16  allot- 
ments, that  the  superintendent  had  reported  that 
the  matter  had  been  explained  to  the  Indians, 
many  of  whom  were  members  of  the  Cooperative, 
that  little  damage  would  result  from  tlie  construc- 
tion and  no  interference  with  farming  operations, 
and  that  the  majority  of  allottees  had  consented, 
waiving  damages. 

The  Cooperative  has  constructed  the  line  and 
has  it  in  operation  using  power  purchased  from 
the  Bonneville  Power  Administration.  It  duly  filed 
application  with  the  Secretary  for  a  right-of-way 
for  a  transmission  line  across  the  allotments  in- 
volved and  was  about  to  receive  a  permit  when 
notified  by  the  General  Land  Office  in  February 
1943,  that  its  application  would  be  held  in  abey- 
ance pending  the  decision  by  the  Supreme  Court 
in  United  States  v.  Oklahoma  Gas  ir  Electric  Co., 
supra.  On  Februai7  15,  1943,  the  court  held  that 
the  grant  of  permission  to  a  State  under  the  act 
of  March  3,  1901,*  to  construct  a  highway  over 
allotted  Indian  lands  included  the  right  to  grant 
an  electric  company  a  permit  to  run  its  lines  within 
the  highway  boundaries,  so  tliat,  having  obtained 
a  permit  from  the  State  of  Oklahoma,  the  com- 
pany need  not  apply  to  the  Secretary  of  the  In- 
terior for  a  permit  under  the  acts  of  February  15, 
1901,  and  March  4,  1911.  The  court  held  the  latter 
statutes  inapplicable  to  Oklahoma  land  allotted 
to  a  Kickapoo  Indian  for  the  reason  that  such 
land  is  not  a  "reservation"  within  the  meaning  of 
those  two  acts. 

On  May  28,  1943,  the  Land  Office  rejected  the  in- 
stant application  on  the  ground  that  the  Oregon 
Siletz  land  was  in  the  same  category  as  that  of 
the  Kickapoo  Indian  in  Oklahoma,  and  suggested 
the  procurement  of  separate  rights-of-way  from  the 
individual  Indians  affected.  With  this  decision  the 
Indian  Office  is  not  in  accord. 

As  pointed  out  in  Solicitor  Gardner's  memoran- 
dum of  April  13,  1943,  the  Supreme  Court  in  the 
Oklahoma  Gas  &  Electric  Co.  case  did  not  say  that 
a  reservation  may  never  include  allotted  lands, 
but  merely  that  the  Kickapoo  lands  were  not  with- 
in a  reservation.  Therefore,  the  court  left  open 
the  question  of  the  applicability  of  the  acts  of 
February  15,  1901,  and  March  4,  1911,  to  allotted 
lands  that  are  actually  within  Indian  reservations. 

Previous  opinions  of  this  office  have  construed 
the  word  "reservation"  as  used  in  the  various 
right-of-way  statutes  as  including  any  area  validly 
set  apart  by  the  Federal  Government  for  Indian 
occupation    and    use."*    This    interpretation    finds 

*M  Stat.  1058,  1084.  25  U.S.C.  sec.  311. 

°  Memorandum  of  July  1,  1938,  from  the  Acting  Solicitor 
to  the  Assistant  Secretary;  opinion  of  August  24,  1942  (M. 
30582) . 


ample  judicial  support.  In  United  States  v.  Celes- 
tine,  215,  U.S.  278,  285,  the  Supreme  Court  said 
that  ".  .  .  when  Congress  has  once  established  a 
reservation  all  tracts  included  within  it  remain 
a  part  of  the  reservation  until  separated  there- 
from by  Congress  .  .  ."  In  United  States  v.  Pelican, 
232  U.S.  442,  a  restoration  of  a  portion  of  the 
Colville  Indian  Reservation  was  held  to  apply  only 
to  the  part  specified  and  clearly  not  to  the  lands 
"allotted  or  reserved"  for  the  Indians,  allotted 
lands  remaining  reservation  lands  during  the  trust 
period.  And  United  States  v.  Sutton,  215  U.S.  291, 
decided  that  the  limits  of  the  Yakima  Reservation 
were  not  changed  by  virtue  of  the  allotments  in 
severalty.  The  Supreme  Court  thought  it  necessary 
to  distinguish  these  three  cases  in  reaching  its 
decision  in  the  Oklahoma  Gas  &  Electric  case,  and 
the  holding  that  the  entire  Kickapoo  reservation 
had  been  dissolved,  satisfied  that  distinction. 

Consideration  of  the  history  of  the  Siletz  Reserva- 
tion compels  the  conclusion  that  this  reservation 
has  never  been  dissolved  and  that  any  allotted 
lands  within  it  may  therefore  be  considered  reser- 
vation lands  for  the  purposes  of  the  acts  of  Feb- 
ruary 15,  1901,  and  March  4,  1911.  It  appears  that 
the  tribes  constituting  the  group  generally  re- 
ferred to  as  the  Siletz  Indians  are  indigenous  to 
the  coastal  region  of  Oregon,  west  of  the  Cascade 
Mountains.''  Various  treaties  were  made  with  these 
coastal  tribes  in  1854  and  1855  but  none  was  rati- 
fied. However,  a  Siletz  Reservation  was  established 
by  Executive  order  of  November  9,  1855.'  The  pur- 
pose of  this  order,  as  well  as  other  such  orders 
issued  at  about  this  time,  to  give  the  Indians 
security  against  white  encroachment,  was  difficult 
of  achievement  because  of  the  constantly  increas- 
ing influx  of  white  settlers. 

The  act  of  March  3,  1875,*  restored  the  southern 
portion  of  the  Siletz  Reservation  to  the  public 
domain,  setting  apart  the  remainder  "as  a  per- 
manent reservation  for  the  Indians  now  occupying 
the  same  and  to  be  hereafter  located  thereon.  .  ." 
Apparently,  the  Indians  were  still  uneasy  about 
the  permanency  of  this  arrangement,  for  the  Siletz 
agent  commented  in  1876  that  his  charges  desired 
allotments  as  they  feared  removal  to  other  country.^ 

Then  came  the  General  Allotment  Act  of  Feb- 
ruary 8,  1887,^"  providing  for  the  allotment  of  lands 
in  severalty  to  Indians  on  reservations,  and  for 
the  allotment  of  public  lands  not  otherwise  ap- 
propriated to  non-reservation  Indians  who  might 


"  Bureau  of  American  Ethnology,  Bui.  30,  pt.  2,  p.  416. 
'I    Kapp.  890. 
«    18  Stat.  420,  446. 

"Handbook   of   Federal   Indian    Law,   ch.    11,   sec.    1,   sub- 
division B,  p.  209. 
"24  Stat.  388. 
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settle  upon  diem.  The  patents  contemplated  were 
to  be  issuetl  in  trust  for  a  25-year  period,  with  the 
President  given  discretionary  power  to  extend 
the  trust  period. 

Pursuant  to  the  1887  act,  allotments  to  the  Siletz 
Indians  were  made  and  in  1892  an  agreement  was 
concluded  between  the  United  States  and  the  cliiefs 
and  male  adults  of  the  reservation,  ratified  by 
Congress  on  August  15,  1894,^^  whereby  the  Indians 
for  a  consideration  of  $142,600  ceded  to  the  United 
States  all  unallotted  lands  witliin  the  limits  of  their 
reservation,  with  the  exception  of  five  sections  of 
timber  land  retained  for  the  mutual  benefit  of  the 
Indians  in  becoming  self-supporting.  The  ceded 
lands  were  referred  to  in  the  Presidential  Procla- 
mation ^-  opening  them  for  settlement,  as  described 
in  the  "Schedule  of  lands  within  the  Siletz  Indian 
Resej-vation,  in  Oregon,  opened  to  settlement  by 
proclamation  of  the  President,  dated  May  16th, 
1895." 

The  five  timber  sections  and  other  Siletz  land 
reserved  for  administrative,  educational  or  mis- 
sionary purposes  were  again  dealt  with  in  the  act 
of  May  13,  1910,  "  and  the  Secretary  was  autho- 
rized to  dispose  of  them,  but  actually  only 
four  of  the  five  sections  have  been  sold,  although 
the  report  of  John  Hoist,  Supervisor  of  Indian 
Schools,  dated  May  10,  1941  (pp.  12,  13),  indi- 
cates that  an  additional  section  may  have  been 
sold.  In  any  event  there  still  remain  2,561  acres 
listed  as  tribal  land."  This,  added  to  the  6,779 
acres  of  trust  allotted  land  of  the  Siletz,  makes 
a  total  of  9,340  acres  of  land  presently  under  the 
jurisdiction  of  the  Office  of  Indian  Affairs  on  the 
Siletz  Reservation. 

The  Hoist  Report  referred  to  above  (p.  18) 
also  states  that  the  Federal  Government  has  im- 
proved the  tribal  property  by  building  roads,  a 
community  house,  a  council  house,  and  a  park, 
and  it  pays  tuition  for  Indian  pupils  in  the  school 
at  the  village  of  Siletz. 

The  facts  with  respect  to  the  Kickapoos  in 
Oklahoma  are  quite  different.  This  wandering  tribe 
—the  name  itself  means  "one  who  moves  about" 
(Bureau  of  American  Ethnology,  Bui.  30,  pt.  1, 
p.  684)  —a  branch  of  the  Kansas  Kickapoos  but 
native  to  Wisconsin,  has  lived  successively  in  Illi- 
nois and  Indiana,  Missouri,  Kansas,  Mexico  and 
finally  Oklahoma.  In  1891,  the  Secretary  of  the 
Interior  elected  to  allot  their  lands  to  them  in 
severalty  rather  than  recognize  a  diminished  reserva- 

^^28  Stat.  323,  326. 

•^29  Stat.  866,  I   Kapp.  986. 

"36   Stat.    367. 

"Statistical  Supplement  to  Annual  Report  of  the  Com- 
missioner of  Indian  Affairs  for  fiscal  year  ended  June  30, 
1942. 


tion  in  common  as  they  suggested."  Stressing  this 
point  and  the  absolute  terms  of  the  cession,  the 
Supreme  Court  in  the  Oklahoma  Gas  ir  Electric 
case,  supra,  held  that  "the  Kickapoo  reservation 
was  obliterated;  the  tribal  lands  were  no  more, 
and  only  individual  allotments  survived.  .  .  ."  The 
court  also  noted  that  while  Congress  has,  since 
1891,  often  referred  to  the  Kickapoo  Reservation 
in  Kansas,  it  has  never  since  that  time  referred  to 
a  Kickapoo  Reservation  as  existing  in  Oklahoma. 
The  converse  is  true  of  the  Siletz  Reservation  as 
there  have  been  at  least  four  references  ^'^  to  it  by 
Congress  since  the  1894  cession  of  unallotted  lands, 
and  two,"  more  recently,  by  Executive  order  ex- 
tending the  trust  periods  on  "allotments  made  to 
the  Indians  of  the  Siletz  Reservation  in  Oregon." 
Even  after  the  act  of  May  13,  1910,  supra,  which 
because  of  the  authority  to  sell  contained  in  it 
might  have  been  construed  as  evidencing  an  in- 
tent to  extinguish  the  reservation.  Congress  re- 
ferred to  tlie  Siletz  Reservation  and  granted  a 
right-of-way  for  a  water  ditch  through  the  "lands 
of  the  United  States  in  the  Siletz  Indian  Reserva- 
tion" and  provided  that  the  company  should  make 
payment  to  the  Secretary  of  the  Interior  for  the 
benefit  of  the  allottees  of  "full  compensation  for 
such  right  of  ivay  through  their  allotments."  ^* 
The  wording  of  this  statute  seems  to  indicate  that 
Congress  no  more  considered  the  Siletz  Reserva- 
tion to  be  extinguisJied  at  that  time,  than  subse- 
quent developments  have  proven  it  to  be. 

The  Supreme  Court  in  earlier  opinions  has 
often  recognized  the  protective  and  regulatory 
authority  of  Congress  over  the  Indians  as  being 
final,  within  constitutional  limits.  In  United 
States  V.  Holliday,  3  Wall.  407,  419,  the  court 
said: 

".  .  .  In  reference  to  all  matters  of  this 
kind,  it  is  the  rule  of  this  court  to  follow  the 
action  of  the  executive  and  other  political 
departments  of  the  government,  whose  more 
special  duty  it  is  to  determine  such  affairs.  .  ." 

and  in  United  States  v.  Sandoval,  231  U.S.  28,  46; 

"Of  course,  it  is  not  meant  by  this  that 
Congress  may  bring  a  community  or  body  of 
people  within  the  range  of  this  power  by  arbi- 


''^Act  of  March  3,  1893,  27  Stat.  557,  561. 

"Act  of  March  3,  1901,  31  Stat.  1058,  1085;  act  of  May 
29,  1908,  sec.  23,  35  .Stat.  444,  456;  act  of  March  3,  1909, 
35  Stat.  781,  807;  act  of  June  22,  1910,  36  Stat.  582;  but  cf. 
act  of  February  11,  1920,  41  Stat.  1459. 

"Executive  Orders:  Julv  10,  1919  (IV  Kapp.  1045),  and 
April  1,  1929    (V  Kapp.  678). 

"Act  of  June  22,  1910,  36  Stat.  582. 
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trarily  calling  them  an  Indian  tribe,  but  only 
that  in  respect  of  distinctly  Indian  commun- 
ities the  question  whether,  to  what  extent,  and 
for  what  time  they  shall  be  recognized  and 
dealt  with  as  dependent  tribes  requiring  the 
guardianship  and  protection  of  the  United 
States  are  to  be  determined  by  Congress,  and 
not  by  the  courts.  .  ." 

While  the  General  Allotment  Act  of  1887  was 
the  beginning  of  an  attempt  to  break  up  reserva- 
tions, settle  the  Indian  on  his  own  allotment,  and 
deal  with  him  as  a  private  citizen,^''  the  object  was 
to  accomplish  a  gradual  rather  than  an  immediate 
transition  from  the  tribal  relation  and  dependent 
wardship  to  full  emancipation  and  individual  re- 
sponsibility. In  the  interim,  the  policy  of  the 
Federal  Government  has  been  to  protect  the  In- 
dian from  improvident  alienation  of  his  land  dur- 
ing the  period  of  the  trust '"  and,  repeatedly,  to 
extend  the  trust  periods  where  the  land  is  still  held 
by  the  Indians. ^^  The  treatment  of  the  Siletz  In- 
dians has  been  in  accord  with  this  policy,  and  this, 
plus  the  fact  that  at  the  present  time  nearly  one- 
third  of  their  holdings  are  tribal  lands,  leads  me 
to  conclude  that  a  reservation  still  exists.  This 
conclusion  is  fully  supported  by  the  legislation 
and  Executive  orders  to  which  I  have  referred,  in 
which  the  continued  existence  of  the  reservation 
has  received  both  Congressional  and  Executive  rec- 
ognition. 

I  am  of  the  opinion,  therefore,  that  the  allotted 
Siletz  Indian  lands  are  to  be  treated  as  reserva- 
tion lands  within  the  meaning  of  the  acts  of  Feb- 
ruary 15,  1901,  and  March  4,  1911,  supra. 

The  Assistant  Commissioner  of  Indian  Affairs, 
in  his  letter  of  July  6,  1943,  expresses  some  con- 
cern as  to  the  efEect  the  decision  in  the  Oklahoma 
Gas  &  Electric  case  may  have  on  the  acquisition 
of  lands  by  the  United  States  for  Indian  purposes 
under  the  Indian  Reorganization  Act  of  June  18, 
1934,22  and  the  Oklahoma  Indian  Welfare  Act  of 
June  26,  1936.^3  The  conceded  failure  of  the  allot- 
ment system  to  solve  the  Indian  problem  -*  cid- 
minated  in  the  passage  of  these  two  acts,  by  which 


"  Handbook  of  Federal  Indian  Law,  ch.  2,  sec.  2,  subsec. 
D,  p.  23. 

■">  Smith  V.  McCullough,  270  U.S.  456,  464;  United  States  v. 
Noble,  237  U.S.  74,  79;  Tiger  v.  Western  Investment  Co., 
221  U.S.  286;  United  States  v.  7,-f05.3  Acres  of  Land  (CCA. 
4th)  .  97  F.    (2d)    417. 

^Executive  Orders  Relating  to  Indian  Reserves:  III  Kapp., 
pt.  III.  p.  667,  et  scq.;  IV  Kapp..  pt.  Ill,  p.  1001,  et  seq.; 
V  Kapp.,  pt.  Ill,  p.  642,  et  seq. 

-48  Stat.  984,  25  U.S.C.  sec.  461,  et  seq. 

^49  Stat.  1967,  25  U.S.C.  sec.  501,  et  seq. 

^'Handbook  of  Federal  Indian  Law,  ch.  11,  sec.  1,  sub- 
division  C. 


the  process  of  allotting  and  otherwise  disposing  of 
tribal  lands  is  terminated,  existing  trust  periods 
are  extended,  and  provision  is  made  for  recogni- 
tion of  tribal  organizations  and  for  land  purchases 
by  the  Federal  Government  in  their  behalf.  The 
conclusion  already  expressed  in  the  Solicitor's  opin- 
ion of  August  24,  1942,"  to  the  effect  that  any 
lands  purchased  under  the  act  for  Oklahoma  In- 
dians necessarily  constitute  Indian  reservations,  is 
also  applicable  to  lands  acquired  under  the  act 
of  Jvme  18,  1934.  That  act,  however,  removes  any 
possible  doubt  by  authorizing  the  Secretary  of  the 
Interior  to  proclaim  new  resei-vations  or  add  the 
lands  to  existing  reservations. 

Fowler  Harper, 

Solicitor. 

Approved:  September  16,  1943. 

Oscar  L.  Chapman,  Assistant  Secretary. 
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Synopsis  of 
Solicitor's  Opinion 

Re:  Liability  of  the  Ute  Mountain  and  Black- 
feet  Tribes  of  Indians  for  certain  taxes  im- 
posed   by    the   States   of   New    Mexico    and 
Montana,  respectively,  on  the  tribes'  royalty 
interests  received  from  oil  and  gas  mining 
leases  on  unallotted  lands  executed  pursuant 
to  section  3  of  the  act  of  February  28,  1891 
(26  Stat.   795)  ,   as   amended  by   the  act  of 
May  29,   1924    (43  Stat.  244,  25  U.S.C.  sec. 
398). 
Held:  1.    The  act  of  May  29,  1924    (43  Stat.  244, 
25  U.S.C.  sec.  398) ,   authorizes  the  tax- 
ation  by   the   States   of   the   production 
of  oil  and  gas  on  unallotted  lands  in  all 
respects  the  same  as  production  on  un- 
restricted lands  and  authorizes  the  Secre- 
tary of  the  Interior  to  cause  the  tax  as- 
sessed against  royalty  interests  to  be  paid. 
2.    The  Ute  Mountain  and  Blackfeet  Tribes 
are   liable    for    the    taxes   levied    against 
their  interests  because   all   of   the   taxes 
sought  to  be  collected  on   their  royalty 
interests   are   within    the    permissive    act 
of  Congress. 


^M.  30582. 
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The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  presented  for  my  opinion  the  question 
of  the  liabiHty  of  the  Ute  Mountain  and  Blackfeet 
Tribes  of  Indians  for  certain  taxes  imposed  by 
the  States  of  New  Mexico  and  Montana  respec- 
tively on  the  tribes'  royalty  interests  in  oil  and 
gas  mining  leases.  Both  of  these  tribes  receive 
royalty  from  le;ises  executed  pursuant  to  section 
3  of  the  act  of  February  28,  1891  (26  Stat.  795), 
as  amended  by  the  act  of  May  29,  1924  (43  Stat. 
244,  25  U.S.C.  sec.  398) ,  authorizing  the  leasing 
of  unallotted  Indian  lands  for  mining  purposes. 
The  amendatory  act  of  May  29,  1924,  supra,  pro- 
vides that 

".  .  .  the  production  of  oil  and  gas  and  other 
minerals  on  such  lands  may  be  taxed  by  the 
State  in  which  said  lands  are  located  in  all 
respects  the  same  as  production  on  unrestricted 
lands,  and  the  Secretary  of  the  Interior  is  au- 
thorized and  directed  to  cause  to  be  paid  the 
tax  so  assessed  against  the  royalty  interests  on 
said  lands:  Provided,  hoivever,  That  such  tax 
shall  not  become  a  lien  or  charge  of  any  kind 
of  character  against  the  land  or  the  property 
of  the  Indian  owner." 

The  question  for  consideration  is  whether  the 
permission  granted  by  Congress  for  the  taxation 
of  the  production  of  oil  and  gas  extends  to  the 
particular  taxes  which  the  States  of  New  Mexico 
and  Montana  are  attempting  to  collect  from  the 
royalty  interests  of  the  Indians. 

The  State  of  New  Mexico  levies  what  is  known 
as  a  severance  tax  on  certain  natural  resource 
products,  including  oil  and  gas,  severed  from  the 
soil  of  the  State.  Such  tax  is  payable  by  the  owner 
or  proportionately  by  the  owners  thereof  at  the 
time  of  severance.!  The  rate  of  the  tax  on  oil 
is  two  percent  of  the  value  thereof.^  The  tax  is 
required  to  be  paid  by  those  actually  engaged  in 
the  operation  of  severing.  The  reporting  taxpayer 
is  authorized  to  collect  and  withhold  out  of  the 
value  of  said  products  so  severed  the  proportion- 
ate parts  of  the  total  tax  due  from  the  respective 
owners  of  the  severed  products  at  the  time  of  the 
severance.^ 


The  act  provides: 

"Every  person  actually  engaged  in  the  sever- 
ing of  any  of  said  products  mentioned  herein 
from  the  soil  or  actually  operating  the  prop- 
erties from  which  said  products  are  severed 
under  contracts  or  agreements  requiring 
royalty  interest,  excess  royalty,  or  working 
interest,  either  in  money  or  in  kind,  is  hereby 
authorized,  empowered,  and  required  to  deduct 
from  any  amount  due  or  from  anything  due, 
the  amount  of  tax  herein  levied  before  mak- 
ing such  payments;  Provided,  however,  no 
such  deduction  shall  be  made  from  any 
amount  or  amounts  due  the  United  States  of 
America  or  the  State  of  Mexico  as  royalty  or 
rental  payments."  * 

The  act  further  provides: 

"The  payment  of  the  severance  tax  levied  by 
this  act  shall  be  in  addition  to  and  shall  not 
affect  the  liability  of  the  party  or  parties  so 
taxed  for  the  payment  of  all  state,  county, 
municipal,  district  and  special  taxes  levied 
upon  their  real  estate  and  corporeal  property, 
including  the  emergency  school  tax,  produc- 
tion and  other  special  taxes.  No  severance  tax 
shall  be  levied  by  any  county  or  political  sub- 
division of  the  state."  ^ 

Both  the  States  of  New  Mexico  and  Montana 
have  in  recent  years  set  up  administrative  agen- 
cies for  the  regulation  of  oil  and  gas  wells  and 
both  States  levy  a  tax  on  oil  produced  in  addition 
to  all  other  taxes  for  the  purpose  of  meeting  the 
expense  of  such  boards.  Both  States  are  attempting 
to  collect  these  taxes  from  the  royalty  interests 
of  the  Indians. 

The  State  of  New  Mexico  levies  a  tax  of  one 
eighth  of  one  per  cent  on  the  proceeds  of  all  oil 
and  gas  produced  in  the  State  except  royalties 
payable  to  the  United  States "  or  to  the  State.^ 
For  the  purposes  of  this  opinion  I  shall  designate 


^Laws  of  New  Mexico,   1937,  ch.   lO.?,  sec.   1;   sec.  76-1.301 
New  Mexico  Stat.  1941,  Ann. 

=  Sec.  2:  76-1302. 

"Sec.  6;  76-1306. 


'Sec.  7;  76-1307. 

■■Sec.  15;  76-131.5. 

"The  State  cannot  be  presumed  to  have  intended  to  in- 
clude the  Indians'  royalty  interests  in  the  exemptions  granted 
on  royalty  paid  to  the  United  States  in  this  and  in  the 
severance  tax  act.  See  in  this  connection  Laws  of  New 
Mexico.  1925,  ch.  83,  sec,  2,  p.  126;  sec.  76-1002,  New  Mexico 
Statutes,  1941,  Annotated,  where  the  State  legislatmc,  in 
providing  for  operators'  net  proceeds  tax,  permits  the  de- 
duction of  royalties  paid  "to  the  United  States,  or  to  any 
Indian  tribe  or  Indian,  being  wards  of  the  United  States, 
or  the  State  of  New  Mexico." 

'Lews  of  New  Mexico,  1935,  ch.  72,  sec.  25;  sec.  69-231, 
New  Mexico  Statutes,  1941,  Annotated. 
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this  tax  as  "the  oil  conservation  fund  tax."  The 
tax  is  collected  in  the  same  manner  as  the  severance 
tax  is  collected. 

The  State  of  Montana  levies  what  it  terms  a 
"privilege  and  license  tax"  of  one-fourth  of  one 
cent  on  every  barrel  of  petroleum  produced  in 
the  State.  The  producers  are  required  to  pay  the 
tax  on  petroleum  produced  for  themselves  as  well 
as  for  royalty  holders  and  are  to  be  reimbursed 
by  the  royalty  holders  for  the  tax  paid  on  their 
interests  in  the  same  manner  as  the  producers  are 
reimbursed  for  the  net  proceeds  tax  paid  on 
crude  petroleum  produced  for  others. ^ 

In  my  opinion,  all  of  these  taxes  are  within  the 
permissive  act  of  Congress  and  must  be  paid  out 
of  the  royalty  interests  of  the  Indians. 

The  act  of  May  29,  1924,  supra,  was  considered 
by  the  Supreme  Court  of  Montana  in  the  case  of 
British  American  Oil  Producing  Company  v.  Board 
of  Equalization,  et  al.,  54  P.  (2d)  129.  There  the 
oil  company,  the  owner  of  a  producing  oil  and 
gas  lease  on  lands  within  the  Blackfeet  Indian 
Reservation,  sought  to  enjoin  the  State  Board  of 
Equalization  from  collecting  the  Montana  "cor- 
poration license  tax,"  the  "of)erators'  net  proceeds 
tax,"  an  oil  producers'  license  tax  termed  by  the 
court  a  "gross  production  tax,"  and  the  "royalty 
owners'  net  proceeds  tax"  all  arising  out  of  the 
production  and  recovery  of  oil  from  the  leased 
lands.  The  Blackfeet  Tribe  intervened,  alleging 
that  by  reason  of  certain  treaties  and  acts  of  Con- 
gress the  lands  embraced  within  its  reservation 
were  'tax  exempt  and  that  the  oil  produced  from 
the  tax-exempt  lands  and  the  royalty  derived  from 
the  production  of  oil  were  likewise  exempt  from 
taxation. 

The  Montana  Supreme  Court  and  the  United 
States  Supreme  Court  on  appeal  ^  ruled  that  all 
of  these  taxes  fell  within  the  permission  given 
by  the  act  of  1924.^°  The  taxes  under  consideration 
must  likewise  be  held  to  be  within  that  per- 
mission. The  language  of  the  statute  is  that  the 
"production  of  oil  and  gas  and  other  minerals  .  .  . 


^  Laws  of  Montana,  1937,  ch.  123,  sec.  1;  Revised  Codes  of 
Montana,  1935,  vol.  2,  1939  pocket  part.  sec.  3554.14. 

"299  U.S.  159. 

"  Both  courts  assumed,  under  the  then  prevailing  rule  laid 
down  in  Choctaw  O.  &  Gulf  R.R.  Co.  v.  Harrison,  235  U.S. 
292:  Indian  Territory  Co.  v.  Oklahoma,  240  U.S.  522;  and 
Jaybird  Mining  Co.  v.  Weir,  271  U.S.,  609;  that  even  a 
lessee's  interest  in  oil  produced  from  restricted  Indian  lands 
could  not  be  taxed  without  the  consent  of  Congress.  While 
that  rule  has  now  been  renounced  (Helvering  v.  Mountain 
Producers  Corporation,  303  U.S.  376) ,  so  that  the  State  is 
free  to  tax  a  lessee's  interest  without  Congressional  consent, 
the  renunciation  of  this  rule  does  not  detract  in  any  way 
from  the  validity  of  the  interpretation  given  by  the  courts 
in  this  case  to  the  1924  act  so  far  as  it  affects  the  taxation 
of   the  Indians'    royalty    interests. 


may  be  taxed  by  the  State  in  which  said  lands 
are  located  in  all  resj>ects  the  same  as  production 
on  unrestricted  lands."  All  that  is  essential  to 
the  validity  of  the  tax  under  this  broad  language 
is  that  the  tax  be  one  on  mineral  production  and 
that  it  be  exacted  from  production  on  unrestricted 
lands.  The  taxes  under  consideration  meet  both 
of  these  requirements. 

My  attention  has  been  called  to  the  fact  that 
the  Office  of  Indian  Affairs  at  one  time  authorized 
the  payment  of  the  Blackfeet  Tribe's  proportion- 
ate share  of  the  Montana  "privilege  and  license 
tax"  but  that  the  Department  has  recently  refused 
to  authorize  the  payment  of  this  tax  as  well  as 
"the  oil  conservation  fund  tax"  levied  by  the  State 
of  New  Mexico.  Such  refusal  was  based  on  the 
premise  that  the  act  of  May  29,  1924,  supra,  autho- 
rized the  levy  of  a  gross  production  tax  only  and 
that  any  other  tax  levied  by  the  States  was  unau- 
thorized. Oklahoma  ex  rel.  Oklahoma  Tax  Com- 
mission, et  al.  V.  Barnsdall  Refineries,  Inc.,  et  al., 
296  U.S.  521,  was  relied  on  to  support  this  posi- 
tion. There  the  Supreme  Court  had  under  con- 
sideration a  much  more  limited  assent  by  Congress 
to  the  taxation  of  the  Indians'  royalty  interests. 
Congress  had  authorized  the  State  of  Oklahoma 
to  levy  a  gross  production  tax  on  all  oil  produced 
in  Osage  Coimty,  Oklahoma,  and  the  Secretary 
of  the  Interior  was  authorized  to  pay  such  gross 
production  tax  in  lieu  of  all  other  state  and 
county  taxes  levied  on  the  production  of  oil  and 
gas  as  provided  by  the  state  law.  The  Secretary 
was  also  authorized  to  pay  an  additional  sum  of 
one  percent  of  the  amount  received  by  the  Osage 
Tribe  of  Indians  as  royalties  from  the  production 
of  oil  and  gas,  such  sum  to  be  used  by  Osage 
County  for  the  construction  and  maintenance  of 
roads  and  bridges  in  the  county.^^ 

The  State  of  Oklahoma  thereafter  enacted  a 
law  providing  for  a  tax  of  one-eighth  of  a  cent 
per  barrel  on  oil  produced  in  the  State.  The  ques- 
tion before  the  court  was  whether  that  tax,  when 
applied  to  oil  produced  by  lessees  on  lands  of 
the  Osage  Tribe  of  Indians,  was  within  the  con- 
gressional consent.  The  court  held 

"Congress,  in  removing  the  tax  immunity, 
thus  had  in  contemplation  the  particular  tax 
then  on  the  statute  books  of  Oklahoma,  then 
and  ever  since  described  as  a  gross  produc- 
tion tax,  the  benefits  of  which  would  inure 
to  Indians  in  Osage  County  by  the  distribu- 
tion of  a  part  of  the  tax  to  that  county.  The 
section  bears  its  own  evidence  of  the  intention 


"Section  5  of  the  Act  of  March   3,   1921    (41   Stat.   1249. 
1250) . 
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that  the  waiver  of  tax  immunity  of  the  pro- 
duction of  oil  from  Indian  lands  was  to  be 
limited  to  a  tax  having  these  characteristics. 
The  tax  is  described  as  a  gross  production 
tax.  It  is  to  be  'paid  and  distributed,  and  in 
lieu  of  all  other  state  and  county  taxes  levied 
ufvon  the  production  of  oil  and  gas  as  pro- 
vided by  the  laws  of  Oklahoma,  .  .  .'  The 
reference  must  be  taken  to  be  to  the  laws  then 
in  effect,  unless  we  are  to  indulge  the  im- 
probable assumption  thait  the  state  was  to 
be  left  free  to  dispense  with  the  requirement 
that  the  tax  permitted  was  to  be  in  lieu  of  all 
other  taxes  .  .  . 


"The  Supreme  Court  of  Oklahoma  empha- 
sized the  fact  that  the  1/8  of  a  cent  per  barrel 
tax,  denominated  by  the  statute  an  'excise,' 
is  an  excise  tax  disting^iishable  from  a  prop- 
erty tax  in  lieu  of  which  the  gross  production 
tax  is  levied,  and  different  from  the  gross 
production  tax  in  its  temporary  character  and 
the  method  of  its  computation  and  distribut- 
tion,  and  so  concluded  that  it  is  not  a  tax 
contemplated  by  the  congressional  consent. 
Construing  that  consent  with  the  strictness 
appropriate  to  the  interpretation  of  a  waiver 
of  a  defined  tax  immunity  of  the  sovereign, 
we  think  the  conclusion  of  the  state  court  was 
right." 

That  decision  cannot  be  relied  upon  as  authority 
for  refusing  to  pay  taxes  levied  by  other  states 
under  the  authorization  contained  in  the  act  of 
May  29,  1924.  There  the  tax  authorized  to  be 
collected  was  named— a  gross  production  tax— and 
was  to  be  in  lieu  of  all  other  taxes.  In  the  1924 
act  neither  of  these  limitations  appears. 

At  the  time  the  act  of  May  29,  1924  was  under 
consideration  by  the  House  of  Representatives  the 
question  was  raised  as  to  the  siituation  with  respect 
to  taxation.  The  statement  was  made  that  since 
Congress  had  recently  passed  two  acts  requiring 
the  Quapaw  Indians  ^^  and  the  Osage  Indians " 
to  pay  the  gross  production  tax  to  the  state  it  was 
thought  only  fair,  inasmuch  as  that  same  kind  of 
taxation  was  going  to  be  extended,  perhaps  into 
various  states,  that  the  gross  production  tax  should 
go  to  the  upbuilding  of  the  state.  The  statement 
was  also  made  that  the  bill  under  consideration 
gave  the  state  the  same  kind  of  tax  as  was  given 

"Section  26  of  the  act  of  March  .8,  1921  (41  Stat.  1225, 
1249) . 

"Section  5  of  the  act  of  March  3,  1921  (41  Stat.  1249 
1250) . 


under  the  Osage  act."  It  is  significant  to  note, 
however,  that  the  wording  of  the  two  sections  is 
materially  different.  The  wording  of  the  Quapaw 
act  referred  to  in  the  debate  is  identical  with  the 
1924  act.  It  must  be  assumed  that  had  Congress 
intended  to  limit  the  right  of  the  states  to  a  tax 
on  the  gross  production,  in  lieu  of  all  other  taxes, 
as  was  done  in  the  Osage  act.  Congress  would 
have  chosen  the  words  of  that  act  rather  than  the 
broader  words  of  the  Quapaw  act. 

My  conclusion  is  that  the  States  of  New  Mexico 
and  Montana,  is  seeking  to  impose  the  taxes  under 
consideration,  plainly  come  witlrin  the  permission 
given  by  the  act  of  May  29,  1924.  This  conclusion 
makes  it  unnecessary,  of  course,  to  decide  whether 
such  taxes  could  be  validly  assessed  and  collected 
by  the  States  in  the  absence  of  Congressional  con- 
sent (compare  Oklahoma  Tax  Commission  v. 
United  States,  decided  by  the  United  States  Su- 
preme Court  on  June  14,  1943) . 

Fowler  Harper, 

Solicitor. 

Approved:  September  20,  1943. 
Oscar  L.  Chapman,  Assistant  Secretaiy. 


Whethfr  White  Wmow  or  One-half  Kaw 

Mother  May  Inherit  Estate  of  Osage  of  Less 

Than  One-half  Osage  But  More  Than  One-half 

Indian  Blood 

September  20,  1943. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I  return  herewith  your  letter  of  May  21  to  the 
Secretary  of  the  Interior  with  which  you  enclosed 
a  letter  from  J.  H.  Hill,  Esq.,  attorney  for  the  ad- 
ministrator of  the  estate  of  Andrew  Baconrind. 
Mr.  Hill  requested  my  opinion  as  to  whether  Marie 
Baconrind,  a  white  woman,  may  inherit  any  part  of 
the  restricted  estate  of  Andrew  Baconrind,  an  un- 
allotted Osage  Indian  who  died  on  February  1,  1943, 
without  issue.  He  was  survived  by  his  widow,  Marie 
Baconrind,  and  by  his  mother,  a  Kaw  Indian, 
both  of  whom  would  share  equally  in  the  deced- 
ent's estate  under  the  laws  of  Oklahoma. 

The  inheritance  of  Osage  estates  by  non-Indians 
is,  however,  restricted  by  section  7  of  the  act  of 
February  7,   1925    (43  Stat.   1008) ,  which  provides 

"Hereafter  none  but  heirs  of  Indian  blood 
shall  inherit  from  those  who  are  one-half  or 


'  65  Cong.  Rec.  6855    (1924) 
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more  Indian  blood  of  the  Osage  Tribe  of  In- 
dians any  right,  title,  or  interest  to  any  restric- 
ted lands,  moneys,  or  mineral  interests  of  the 
Osage  Tribe;  proxnded,  that  this  section  shall 
not  apply  to  spouses  under  existing  marriages." 

The  Baconrinds  were  not  married  at  the  time 
of  the  p:issage  of  the  1925  act.  Therefore,  Marie 
Baconrind's  right  to  inherit  any  part  of  Andrew 
Baconrind's  restricted  estate  depends  upon  whether 
Andrew  Baconrind  was  of  "one-half  or  more  In- 
dian blood  of  the  Osage  Tribe  of  Indians"  within 
the  meaning  of  the  section. 

Andrew  Baconrind's  father  was  George  Bacon- 
rind, Osage  Allottee  No.  746.  Cieorge  Baconrind's 
name  appears  on  the  roll  of  enrolled  Osage  In- 
dians of  one-half  or  more  Indian  blood  approved 
on  September  24,  1921,  as  having  13/ 16th  degrees 
of  Indian  blood.  The  evidence  submitted  to  the 
Secretary  of  the  Interior  at  the  time  that  roll  was 
made  up  shows  that  all  of  George  Baconrinds 
Indian  blood  was  Osage.  Andrew  Baconrind's 
mother  is  a  member  of  the  Kaw  Tribe  of  one-half 
or  more  Indian  blood,  none  of  which  is  said  to 
be  Osage.  Andrew  Baconrind,  therefore,  possessed 
more  than  one-half  Indian  blood,  13/.32ds  of 
which   was  Osage   blood. 

Section  7,  upon  which  Marie  Baconrind's  right 
to  inherit  depends,  is  ambiguous.  The  words  quoted 
above  are  susceptible  of  two  possible  meanings. 
They  may  be  construed  to  bar  non-Indians  from 
inheriting  from  any  member  of  the  Osage  Tribe 
who  possessed  one-half  or  more  Indian  blood  or 
to  bar  non-Indians  from  inheriting  only  from  those 
members  of  the  Osage  Tribe  who  possessed  one- 
half  or  more  Osage  Indian  blood. 

In  my  opinion  it  was  the  intention  of  Congress 
to  bar  inheritance  by  non-Indians  from  any  member 
of  the  Osage  Tribe  who  possessed  one-half  or  more 
Indian  blood  regardless  of  the  quantum  of  Osage 
blood  which  he  possessed.  This  construction  of  the 
section  is  supported  by  the  legislative  history  of  the 
act.  The  evident  purpose  of  section  7  was  to  pre- 
clude the  wealth  of  the  Osage  Indians  from  going 
to  white  persons  and  to  preserve  that  wealth  for 
the  Indians.  The  section  was  suggested  by  the  Com- 
missioner of  Indian  Affairs  who  pointed  out  to  the 
Senate  Committee  on  Indian  Affairs  considering 
the  various  bills  which  had  for  their  purpose  a 
modification  of  the  Osage  Act  of  March  3,  1921  (41 
Stat.  1249) ,  that  there  was  a  tendency  on  the  part  of 
white  persons  to  marry  into  the  Osage  Tribe  be- 
cause of  the  wealth  of  its  members.  The  Commis- 
sioner stated  that  the  intention  of  the  section  was 
".  .  .  to  keep  this  estate  so  that  it  will  not  go  to  other 
than  Indians,  except  that,  I  believe,  we  now  recog- 


nize an  Indian  of  half  or  more."  ^  The  explanation 
of  the  House  Conferees  was  that  this  section 
"Provides  that  hereafter  anyone  not  of  Indian 
blood  cannot  inherit  from  Osage  Indians  who  are 
one-half  or  more  Indian  blood  .  .  ." 

Andrew  Baconrind  was  a  member  of  the  Osage 
Tribe  at  the  time  of  his  death.  His  restricted  estate 
consists  of  one  and  a  fraction  Osage  headrights, 
surplus  funds,  trust  funds  in  the  Treasury  of  the 
United  States,  and  inherited  Osage  lands.  His  es- 
tate came  to  him  by  reason  of  his  having  been 
Ijorn  to  an  Osage  allottee  from  whom  he  inherited 
the  headrights,  funds  and  lands.  It  was  a  well-known 
fact  in  1925  that  Osages  were  intermaiTying  with 
other  tribes  of  Indians  and  nothing  in  the  legisla- 
tive history  of  section  7  leads  me  to  believe  that 
Congress  intended  to  prohibit  the  estates  of  In- 
dians of  one-half  or  more  Osage  Indian  blood  going 
to  non-Indians  and  at  the  same  time  to  allow  the 
inheritance  by  non-Indians  of  restricted  Osage 
lands  and  funds  from  restricted  Indians  of  one-half 
or  more  Indian  blood  whose  degree  of  Indian  blood 
happened  to  be  made  up  of  less  than  one-half 
Osage  blood.  The  more  reasonable  construction  of 
the  section  is  that  Congress  was  endeavoring  to 
keep  the  restricted  property  of  members  of  the 
Osage  Tribe  of  Indians  of  one-half  or  more  Indian 
blood  in  the  hands  of  Indians. 

My  conclusion  is  in  accord  with  the  construc- 
tion given  by  the  Department  to  similar  words 
contained  in  the  act  of  March  3,  1921  (41  Stat. 
1249),  dealing  with  the  Osage  Indians.  By  section 
3  of  that  act  "all  restrictions  against  alienation  of 
their  allotment  selections,  both  surplus  and  home- 
stead, of  all  adult  Osage  Indians  of  less  than  one- 
half  Indian  blood"  were  removed  and  the  Secre- 
tary of  the  Interior  was  required  to  determine, 
within  four  months  after  the  passage  of  that  act, 
"what  meml)ers  of  said  tribe  are  of  less  than  one- 
half  Indian  blood." 

To  obviate  the  possibility  of  the  omission  from 
the  required  roll  of  any  member  of  the  Osage 
Tribe  entitled  to  have  restrictions  against  the 
alienation  of  his  lands  removed,  the  Department 
prepared,  in  addition  to  the  roll  required  by  the 
1921  act,  a  roll  to  show  the  names  of  all  members 
of  the  Osage  Tribe  having  one-half  or  more  Indian 
blood.  In  this  way  all  members  of  the  tribe  ap- 
peared on  either  one  or  the  other  of  the  two  rolls 
approved  in  1921. 

In  determining  whether  or  not  a  particular  In- 
dian came  within  the  meaning  of  the  words  "Osage 
Indians  of  less  than  one-half  Indian  blood"  all  of 


^  Hearings  before  the  Committee  on  Indian  Affairs,  United 
States  Senate.  f)8th  Cong..  1st  sess.,  on  S.  SOOr)  and  S.  29.'?3, 
part  2,  p.   249. 
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the  Indian  blood  of  the  member  was  considered. 
As  an  example,  Paul  Cedar  appears  on  the  roll 
of  members  of  the  Osage  Tribe  of  one-half  or  more 
Indian  blood  when  as  a  matter  of  fact  his  Osage 
blood  amounted  only  to  one-eighth,  his  father 
having  been  one-fourth  Osage  and  one-quarter 
Quapaw  while  his  mother  was  a  half-blood  Creek 
Indian.  George  Hildebrand  appears  on  the  same 
roll.  His  father  was  a  half-blood  Cherokee  while 
his  mother  was  a  half-blood  Osage. 

The  blood  of  those  of  less  than  one-half  Indian 
blood  was  computed  in  the  same  manner.  Many 
shown  on  the  roll  of  members  of  the  tribe  of  less 
than  one-half  Indian  blood,  approved  Jidy  1, 
1921,  as  having  one-fourth  or  one-eighth  Indian 
blood  had  as  a  matter  of  fact  much  les-s  than  that 
amount  of  Osage  blood. 

The  Department  thus  construed  the  1921  act 
as  removing  restrictions  against  the  lands  of  mem- 
bers of  the  Osage  Tribe  of  less  than  one-half  In- 
dian blood  rather  than  of  members  of  the  Osage 
Tribe  of  less  than  one-half  Osage  Indian  blood. 
I  believe  that  a  similar  construction  should  be 
placed  upon  section  7  of  the  act  of  February  7, 
1925,  supra. 

Since  Andrew  Baconrind  was  a  member  of  the 
Osage  Tribe  of  more  than  one-half  Indian  blood 
the  disposition  of  his  estate  is  limited  by  section 
7  of  the  act  of  February  7,  1925,  supra,  and  his 
white  widow  may  not  share  tJierein. 

The  attorney  for  the  administrator  should  be 
so  advised. 

Fowler  Harper, 

Solicitor. 


Claim  Against  Office  of  Indian  Affairs  for 

Crop    Damage    Because    of    Failure   to 

Receive  Water  from  Colville 

Irrigation  Project 


October  30,  1943. 


M-33319 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 


Joe  Redthunder,  of  Nespelem,  Washington,  has 
filed  a  claim  in  the  amount  of  $64  for  compensa- 
tion for  damage  to  his  crops  as  a  result  of  the 
failure  of  the  Office  of  Indian  Affairs  to  furnish 
him  the  water  which  he  was  entitled  to  receive 
from  the  irrigation  system  of  the  Colville  Indian 
Irrigation  project,  Colville  Indian  Reservation, 
Washington.    The    question    whether    the    claim 


should  be  paid  under  the  act  of  February  20, 
1929  (45  Stat.  1252,  25  U.S.C.  sec.  388),  has  been 
submitted  to  me  for  opinion. 

It  is  my  opinion  that  the  claim  should  be  paid. 

The  facts  regarding  this  claim  are  not  in  dispute. 
The  claimant  was  entitled  to  receive  water  from 
the  Colville  Indian  Irrigation  project  for  irrigation 
of  102  acres  of  land  on  whch  he  was  cultivating  an 
alfalfa  crop.  Water  was  withheld  from  the  claim- 
ant's tract  of  land  after  a  determination  by  the 
Superintendent  of  the  Colville  Indian  Agency  that 
turning  water  into  Little  Nespelem  Creek,  used  as 
a  part  of  the  irrigation  system  to  carry  water  to  the 
land  of  the  claimant,  would  cause  the  flooding  of 
other  land  adjacent  to  the  creek  and  damage  the 
crops  of  the  owner  of  that  land.  After  a  careful 
investigation  had  been  made  by  Extension  Agent 
Milton  R.  Wood,  Irrigation  Manager  H.  C.  Cush- 
ing,  and  F.  A.  Gross,  Superintendent  of  the  reser- 
vation, it  was  determined  that  the  claimant  had 
sustained  substantial  damage  to  his  crops  as  a  re- 
sult of  the  withholding  of  the  water.  It  was  esti- 
mated that  the  yield  of  alfalfa  from  the  claimant's 
land  was  thereby  reduced  by  eight  tons,  and  that 
the  value  of  hay  of  this  type  was  .|8  per  ton  in  the 
field.  On  August  14,  1943,  the  claimant  entered 
into  a  contract  with  the  United  States,  subject  to 
the  approval  of  the  Assistant  Secretary  of  the  In- 
terior, agreeing  to  accept  a  total  sum  of  $64  in 
full  settlement  of  the  claim. 

Recovery  under  the  act  of  February  20,  1929, 
supra,  is  permitted  when  the  damage  is  caused 
by  reason  of  the  operations  of  the  United  States, 
its  officers  or  employees  in  the  survey,  construc- 
tion, operation  or  maintenance  of  Indian  irriga- 
tion works.  The  Comptroller  General  has  ruled 
that,  to  permit  payment,  the  damage  sought  to  be 
recovered  under  this  act,  and  similar  appropria- 
tion acts,  must  be  the  result  of  a  direct  act  of 
omission  or  commission  on  the  part  of  an  officer  or 
employee  of  the  United  States,  in  which  no  element 
of  negligence  appears.  See  Comptroller  General's 
decisions  in  the  case  of  C.  /.  Mast,  A.  45268,  June 
30,  1933  (unpublished) ,  and  in  the  case  of  Sam 
Wade,  A.  47614,  August  5,  1933    (unpublished). 

That  the  damage  in  this  instance  was  the  direct 
residt  of  nonnegligent  action,  or  determination 
not  to  act,  on  the  part  of  officers  and  employees  of 
the  Government  in  the  operation  of  the  irrigation 
project  seems  obvious.  This  case  is  distinguishable 
from  the  Sam  Wade  case,  supra,  in  which  it  was 
held  by  the  Comptroller  General  that  compensa- 
tion for  damages  caused  by  the  negligent  omission 
of  an  employee  to  perfonn  his  duty  to  turn  water 
into  the  irrigation  system  could  not  be  paid  under 
an  appropriation  act  containing  provisions  similar 
to  those  of  the  1929  act,  supra.  Here  the  failure  to 
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supply  water  for  the  claimant's  use  was  not  due 
to  a  negligent  omission  of  an  employee  to  perform 
a  duty,  but  was  pursuant  to  an  administrative  de- 
termination made  by  an  officer  of  the  Government. 
It  is  true  that  damage  to  the  claimant's  crop  was 
foreseeable,  if  indeed  not  substantially  certain,  as 
a  result  of  withholding  the  water.  This,  however, 
is  not  sufficient  to  characterize  the  conduct  of  the 
Government  employees  as  negligent.  The  Super- 
intendent of  the  Indian  Agency  was  faced  with  two 
alternatives,  either  of  which  involved  potentiality 
of  harm  to  someone.  If  the  water  were  withheld, 
claimant's  crops  would  likely  suffer;  if  it  were  not 
withheld,  other  lands  would  probably  be  flooded. 
In  such  a  case,  the  actor  must  weigh  the  magni- 
tude of  the  risks  involved  and  in  doing  so,  he  may 
and  should  consider  the  gravity  of  the  harms  likely 
to  result  from  the  two  courses  of  conduct  open  to 
him.  (See  Restatement  of  Torts,  sec.  295,  comment 
(a) .)  In  this  case  the  action  calculated  to  cause 
the  lesser  damage  was  taken.  Altogether,  it  is  clear 
that  the  decision  of  the  Superintendent  and  the 
orders  given  and  executed  pursuant  thereto  were 
reasonable  under  the  circvmistances  and,  there- 
fore, not  negligent. 

Since  the  damage  for  which  compensation  is 
requested  resulted  from  the  nonnegligent  action  of 
Government  officers  and  employees  in  the  opera- 
tion of  Indian  irrigation  works,  and  the  estimate 
of  the  amount  of  damage  suffered  by  the  claimant, 
agreed  upon  by  the  claimant  and  the  Office  of  In- 
dian Affairs,  appears  to  be  reasonable,  the  claim 
should  be  paid  in  full. 

Fowler  Harper, 

Solicitor. 

Approved:  October  30,  1943. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Trespass— Determination  if  Willful- 
Removal— Tribal  Interests 

December  4,  1943. 

Memorandum  for  Mr.  Zimmerman, 
Assistant  Commissioner  of  Indian  Affairs: 

Reference  is  made  to  your  memorandimi  of 
July  12,  answered  in  part  by  former  Solicitor  Gard- 
ner's memorandum  of  July  26,  concerning  a  claim 
by  the  Osage  Tribe  of  Indians  against  the  Concho 
Sand  and  Gravel  Company  for  limestone  removed 
from  the  NW!4  NW^  Section  23-25-8.  In  that 
memorandum  you  suggested  that  this  claim  be 
considered  by  this  office  in  connection  with  its  re- 


view of  the  claim  of  the  Osage  Tribe  against  Joseph 
D.  Mitchell  arising  out  of  a  lease  to  Mitchell  from 
the  tribe  and  a  sublease  or  assignment  by  Mitchell 
to  the  Concho  Company.  The  Mitchell  lease  and 
sublease  or  assignment  does  not  cover  the  NWVi 
NW!4  of  Section  23-25-8.  The  claim  of  the  tribe 
for  limestone  removed  from  that  40-acre  tract  is  not 
therefore  involved  in   the  Mitchell  controversy. 

In  a  letter  dated  June  2,  Superintendent  Hall, 
after  reviewing  the  facts  with  respect  to  the  claim 
of  the  tribe  against  the  Concho  Company,  suggests 
that  suit  be  filed  for  the  sum  of  |1,046.25  with  in- 
terest from  the  dates  of  removal  of  the  stone.  The 
amount  named  represents  royalty  at  the  rate  of  ten 
cents  per  cubic  yard  less  a  payment  of  $627.75  made 
by  Concho  on  January  11,  1943.  A  royalty  payment, 
may  or  may  not,  depending  upon  the  circum- 
stances of  removal  of  the  stone,  represent  the  com- 
pensation to  which  the  tribe  is  entitled.  Many 
cases  may  be  cited  for  the  proposition  that  if  a 
trespass  is  willful,  damages  may  be  recovered  to 
the  full  extent  of  the  value  of  the  property  re- 
moved, but  that  if  the  trespass  is  an  honest  mistake 
the  trespasser  may  deduct  his  costs  from  the  value 
of  the  property.  See  for  example  Wooden-Ware 
Company  v.  United  States,  106  U.S.  432;  Benson 
Mining  and  Smelting  Company  v.  Alta  Mining  and 
Smelting  Company,  145  U.S.  428;  Pine  River  Log- 
ging Company  v.  United  States,  186  U.S.  279; 
United  States  v.  St.  Anthony  RR  Company,  192 
U.S.  524;  note  7  A.L.R.  908-933.  Where  the  tres- 
pass is  the  result  of  an  honest  mistake,  the  damages 
are  said  to  be  the  value  of  the  property  in  place 
(the  product  in  the  ground  before  being  disturbed) 
and  where  the  circumstances  make  it  impractical 
to  fix  this  value  the  same  result  is  arrived  at  by 
a  determination  of  the  reasonable  royalty  that 
would  have  been  paid  for  the  right  of  mining 
under  similar  circumstances.  See  for  example  Turn- 
er v.  Seep,  167  Fed.  646  (Indian  oil  lease) ; 
Ashvrst  v.  Coopers'  Admiriistrator,  232  Ky.  648, 
23  S.W.  (2d)  916;  Johns  Run  Coal  Company  v. 
Littlefork  Coal  Company,  223  Ky.  230,  3  S.W.  (2d) 
623. 

The  information  at  hand  is  sufficient  to  de- 
termine whether  the  trespass  of  the  Concho  Com- 
pany was  willful  or  the  result  of  an  honest  mis- 
take. It  is  clear  that  the  Company  removed  the 
limestone  with  full  knowledge  that  it  had  no  lease 
from  the  Osage  Tribe.  It  is  also  clear,  however, 
that  the  Company  paid  damages  to  the  surface 
owner  and  it  may  be  that  it  proceeded  in  good 
faith  upon  the  theory  that  the  surface  owner 
owned  the  limestone  free  from  any  claim  on  the 
part  of  the  Osage  Tribe.  If  upon  further  inquiry 
such  are  found  to  be  the  facts,  it  would  be  appro- 
priate   to   compute    the   claim    of    the    tribe    on    a 
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royalty  basis.  In  that  event  I  would  suggest  that 
further  demand  for  payment  of  the  royalty  with 
interest  be  made  on  the  Company  and  that  upon 
its  failure  to  respond  the  matter  be  submitted  to 
the  Department  of  Justice  for  collection  through 
court  proceedings.  If,  however,  it  be  found  upon 
further  inquiry  that  the  Company  proceeded  with 
knowledge  of  and  in  disregard  of  the  tribe's  claim 
of  ownership  of  the  limestone,  the  Company  should 
be  held  liable  for  the  full  value  of  the  limestone 
without  any  allowance  for  expenses  incurred  or  for 
any  value  the  Company  may  have  added  to  the 
product  by  its  labor.  In  that  event,  a  determina- 
tion of  the  value  of  the  limestone  should  be  made 
and  be  followed  by  a  demand  on  the  Company 
for  payment  of  the  amount  so  determined.  Upon 
failure  of  the  Company  to  make  payment,  collec- 
tion should  be  sought  through  judicial  proceed- 
ings. 

Superintendent  Hall's  letter  of  June  2  with  its 
enclosures  is  returned  herewith. 

Fowler  Harper, 

Solicitor. 


Secretarial  Approval  of 

Deeds  or  Partition 

Proceedings 


M-33414 


December  9,  1943. 
(Opinion  dated  Dec.  7,  1943) 


Re:  Secretarial    approval    of   deeds   or  partition 
proceedings  in  connection  with  certain  land 
in    Miami    County,    Kansas,    originally    al- 
lotted   to   Wah-pon-ge-quah    or    Mrs.    Ward 
under  the  treaty  of  May  30,   1854    (10  Stat. 
1082) ,  with  the  Kaskaskia,  Peoria,  Wea  and 
other  Indians  in  Kansas. 
Held:   1.    The    Secretary's    approval    at    this    date 
would  relate  back  to  the  date  of  the  deeds 
or  the  date  of  the  partition  proceedings. 
2.    In  the  absence  of  proof  that  the  Indian 
heirs     received     just     compensation,     it 
would  be  improper   to  recommend  Sec- 
retarial approval  of  the  deeds  or  the  par- 
tition proceedings. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

Reference  is  made  to  the  Assistant  Secretary's 
letter  of  July  29,  1943,  to  R.  C.  Jones,  Secretary  to 
the  late  Congressman  U.S.  Gayer,  regarding  the 
title  to  certain  tracts  of  land  in  Miami  Coimty, 
Kansas,    originally   reserved   for   Wah-pon-ge-quah 


or  Mrs.  Ward  under  the  treaty  of  May  30,  1854 
(10  Stat.  1082),  with  the  Kaskaskia,  Peoria,  Wea 
and  other  Indians  in  Kansas.  Mr.  Jones  was  ad- 
vised that  this  office  would  be  recjuired  to  render 
an  opinion  as  to  the  legal  questions  involved.  For- 
mal request  for  an  opinion  was  made  by  the  As- 
sistant Commissioner  of  Indian  Affairs  by  memo- 
randum dated  August  30,  1943.  The  reference 
numbers  are  Ten.-Acq.  31037-10  and  33372-49.  It 
should  be  observed  that  this  opinion  has  been  held 
in  abeyance  at  the  request  of  Mr.  Jones,  to  permit 
him  to  complete  his  investigation  of  the  facts. 

The  land  to  which  Mr.  Jones  desires  the  title 
cleared  by  Secretarial  approval  of  certain  deeds, 
if  such  approval  may  be  properly  given,  is  de- 
scribed as  the  SW14  SWi^  Sec.  14,  the  SE14 
SE14  Sec.  15,  and  the  NE14  NE14  Sec.  22,  all  in 
T.  16  S.,  R.  24  E.,  6th  P.M.,  Miami  County,  Kan- 
sas. This  land  was  a  part  of  the  reservation  of 
Wah-pon-ge-quah  or  Mrs.  Waid.  The  patent  issued 
to  her  contained  restrictions  against  alienation 
without  the  approval  of  the  Secretary  of  the  In- 
terior. No  deeds  affecting  the  above  described  land 
have  been  approved  by  the  Secretary. 

The  records  of  the  Indian  Office  disclose  that  the 
land  was  involved  in  a  partition  proceeding  in  the 
District  Court  of  Miami  County,  Kansas,  in  1865. 
Certain  lands  were  set  off  and  assigned  to  Mary 
E.  Ward,  Milton  (also  known  as  Ashel  M.)  Ward, 
Irene  Ward  and  Ida  Ward,  heirs  of  the  original 
allottee.  The  remainder  of  the  land,  approximately 
320  acres,  was  decreed  to  be  sold  by  the  sheriff  as 
it  was  found  to  be  inexpedient  to  divide  this  land. 
Certain  deeds  were  executed  by  W.  T.  Shively,  as 
guardian  of  the  minor  heirs  of  Mrs.  Ward,  and 
certain  other  deeds  were  executed  by  the  sheriff 
acting  under  order  of  court.  None  of  these  deeds 
has  ever  been  approved  by  the  Secretary.  The 
matter  of  approval  of  various  deeds  has  been  pre- 
sented to  the  Department  on  innumerable  occa- 
sions down  through  the  years.  (See:  National  Ar- 
chives File  No.  68,  Peoria— Wa-pon-ge-quah  or 
Mrs.  Ward;  Land  52752-1900;  Land  Sales  31037- 
10,  93000-13,  35560-15).  No  applicant  has  been 
able  to  furnish  proof  that  the  Indian  heirs  received 
any  compensation  for  the  sale  of  any  part  of  the 
land  under  consideration.  A  search  of  the  early 
day  court  records  and  of  abstract  company  records 
has  been  unavailing,  according  to  Mr.  Jones.  In 
the  National  Archives  File  No.  68,  supra,  is  a  letter 
dated  April  15,  1904,  addressed  to  the  Secretary 
of  the  Interior  by  Mary  E.  Wallace  and  Ashel  M. 
Ward,  heirs  of  the  original  allottee,  protesting 
against  the  approval  by  the  Secretary  of  the  guard- 
ian's deeds  and  of  the  sheriff's  deeds.  These  In- 
dian heirs  state  that  they  never  received  any  com- 
pensation for  the  sale  of  the  land.  Other  attempted 
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conveyances  of  parts  of  the  land  were  made  by 
heirs  of  Mrs.  Ward  at  various  times.  No  deeds  con- 
veying any  jDart  of  the  land  under  consideration 
have  ever  been  approved  by  the  Secretary. 

If  the  Secretary  at  this  date  should  approve  the 
deeds  or  the  partition  proceedings,  such  approval 
woidd  relate  back  to  the  date  of  such  deeds  or  such 
proceedings.  Lomax  v.  Pickering,  173  U.S.  26; 
Anchor  Oil  Company  v.  Gray  et  al.,  256  U.S.  519. 
Since  the  claimants  to  the  title  are  unable  to  show 
that  the  Indian  heirs  received  a  fair  consideration 
for  the  land,  it  is  not  proper  to  recommend  to  the 
Secretary  his  approval  of  these  deeds  or  court  pro- 
ceedings, simply  because  the  present  claimants 
have  purchased  and  improved  the  property  in  good 
faith  from  their  predecessor  in  title.  The  present 
claimants  are  charged  with  notice  of  the  irregu- 
larities of  record  and  the  fact  that  the  conveyances 
of  the  interests  of  the  Indian  heirs  have  not  re- 
ceived the  approval  of  the  Secretary  of  the  In- 
terior as  required  by  law. 

The  title  to  the  lands  under  consideration  may 
be  cleared  by  Secretarial  approval  if  the  claimants 
to  the  title  present  quitclaim  deeds  from  all  of  the 
heirs  at  law  of  Wah-pon-ge-cjuah  or  Mrs.  Ward, 
deceased,  supported  by  proper  proof  of  heirship, 
or  if  they  perfect  a  suit  to  quit  title.  Should  the 
latter  course  be  pursued,  the  court  decree  may  be 
submitted  and  consideration  will  be  given  to  the 
approval  of  the  decree  by  the  Secretary.  The  rights 
of  the  Indian  heirs  must  now  be  protected  by  the 
Secretary  to  the  same  extent  that  the  rights  of  the 
original  Indian  allottee  were  protected. 

Fowler  Harper 

Solicitor. 

Approved:  December  9,  1943. 

Oscar  L.  Chapman,  Assistant  Secretary. 


gress  has  given  exclusive  authority  to  the 
Commissioner  of  Indian  AflFairs  to  regulate 
trade  with  the  Indians  on  Indian  reserva- 
tions and  prices  at  which  goods  shall  be  sold 
to  the  Indians. 

Where  the  purchases  are  made  outside  of 
Indian  reservations  the  Indians  are  not  ex- 
empt from  the  payment  of  State  sales  taxes 
unless  the  restricted  funds  used  to  make  the 
purchases  have  been  declared  by  Congress 
to  be  nontaxable. 

The  Honorable, 

The  Secretary  of   the  Interior. 

My  Dear  Mr.  Secretary: 

The  Office  of  Indian  Affairs  has  informally  re- 
quested my  opinion  on  the  question  whether  pur- 
chases made  by  individual  Indians  on  purchase 
orders  issued  by  Indian  agency  superintendents 
and  paid  for  out  of  the  individual  Indians'  re- 
stricted accounts  at  the  agency  are  subject  to  State 
sales  taxes.  I  am  informed  that  it  has  been  the 
practice  of  some  of  the  agency  superintendents  in 
issuing  such  purchase  orders  to  insert  thereon  the 
words  "State  sales  tax  exempt."  The  Superinten- 
dent of  the  Taholah  Indian  Agency  in  the  State  of 
Washington,  who  has  been  inserting  such  a  state- 
ment on  purchase  orders  issued  by  him,  states  that 
his  action  in  this  respect  has  recently  been  ques- 
tioned. The  Office  of  Indian  Affairs,  therefore, 
desires  to  be  informed  whether  such  purchases  are 
exempt  from  State  sales  taxes. 

The  answer  to  this  question  depends  upon 
whether  the  sales  covered  by  the  purchase  orders 
are  made  on  or  off  an  Indian  reservation. 

As  to  Sales  Made  on  an  Indian  Reservation 
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Synopsis   of 
Solicitor's  Opinion 

Re:  Are  purchases  made  by  individual  Indians 
on  purchase  orders  issued  by  Indian  Agency 
superintendents  and  paid  for  out  of  the  in- 
dividual Indians'  restricted  accounts  sub- 
ject to  State  sale  taxes? 
Held:  Where  the  purchases  are  made  on  Indian 
reservations  the  Indians  are  exempt  from 
payment  of  State  sales   taxes   because   Con- 


A  similar  question  relating  to  the  application  of 
State  sales  taxes  to  sales  to  Indians  was  before  this 
office  in  1940.  In  an  opinion  approved  on  May  8 
of  that  year  ^  it  was  held  that  because  Congress  had 
already  given  exclusive  authority  to  the  Commis- 
sioner of  Indian  Affairs  to  regulate  trade  with  the 
Indians  on  Indian  reservations  and  the  prices  at 
which  goods  should  be  sold  to  the  Indians,^  the 
field  was  closed  to  State  action.  Therefore,  sales 
to  Indians  on  reservations  were  held  not  to  be  sub- 
ject to  State  taxation  and  Indian  purchasers  on 
reservations  were  held  not  required  to  pay  the 
additional  cost  which  may  be  added  to  the  price 
of  the  article  to  cover  the  tax. 


'M.  30449. 

-25  U.S.C.  sees.  261  through  266. 
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Since  that  opinion  was  written  Congress  has 
waived  the  immunity  of  individuals  from  the  pay- 
ment of  State  sales  taxes  formerly  existing  with 
respect  to  sales  made  in  Federal  areas.  By  the  act 
of  October  9,  1940  (54  Stat.  1059,  4  U.S.C.  sees. 
12-18),  Congress  permitted  the  States  to  extend 
their  sales  taxes  to  persons  residing  on  or  carrying 
on  business,  or  to  transactions  occurring,  in  Federal 
areas.  That  act,  however,  contains  no  indication 
of  any  intent  on  the  part  of  Congress  to  interfere 
with  the  regulation  by  the  Commissioner  of  Indian 
Affairs  of  trade  with  the  Indians  on  Indian  reser- 
vations or  to  burden  the  Indians  with  a  tax  to 
which  they  could  not  then  legally  be  subjected. 
On  the  contrary,  section  5  of  the  act  declares  that 
the  permission  given  to  the  States  shall  not  "be 
deemed  to  authorize  the  levy  or  collection  of  any 
sales  tax  on  or  from  any  Indian  not  otherwise 
taxed."  While  this  declaration  is  somewhat  awk- 
wardly phrased  the  meaning  is  plain.  Basic  Indian 
immunities  under  the  law  in  force  prior  to  the  en- 
actment were  not  to  be  disturbed  nor  were  new 
immunities  to  be  created.  The  legality  of  State 
taxes  on  sales  to  Indians  thus  is  to  be  determined 
not  by  but  independently  of  the  provisions  of  the 
act  of  October  9,  1940.  Under  this  view,  the  opinion 
on  May  8,  1940,  is  correct  in  so  far  as  it  holds  that 
purchases  by  Indians  on  Indian  reservations  are 
not  subject  to  the  sales  tax  law  of  the  State. 

The  Indian  superintendents  should,  accordingly, 
be  instructed  that  merchandise  obtained  by  In- 
dians on  purchase  orders  issued  to  merchants  doing 
business  on  Indian  reservations  and  paid  for  out  of 
the  Indians'  restricted  funds  is  not  subject  to  State 
sales  taxes. 

As  to  Sales  Made  Outside  of  an  Indian  Reservation 

The  opinion  of  May  8,  1940,  also  held  that  when 
Indians  purchase  goods  off  the  reservations  they 
are  not  exempt  from  State  sales  taxes  except  with 
resj^ect  to  special  types  of  Indian  purchases.  One 
of  these  types  was  purchases  made  by  Indians  or 
Government  agents  for  the  Indians  off  the  reser- 
vation where  such  purchases  were  made  with  re- 
stricted funds.  Such  purchases  were  considered  to 
be  instrumentalities  of  the  Federal  Government 
not  subject  to  State  taxation  upon  the  principle 
that  the  State  through  the  use  of  its  taxing  power 
could  not  hinder  or  interfere  with  an  instrumental- 
ity of  the  Federal  Government.  The  opinion  was 
there  expressed  that  a  State  tax  on  the  acquisition 
of  property  by  Federal  authority  placed  an  uncon- 
stitutional burden  upon  the  Federal  Government. 
Panhandle  Oil  Co.  v.  Knox,  277  U.S.  218,  and 
Graves  v.  Texas  Co.,  298  U.S.  393,  were  cited  to 
support  this  position.  The  opinion,  however,  rec- 


ognized that  in  1940  the  law  with  respect  to  what 
constituted  an  imconstitutional  burden  upon  a 
Federal  instrumentality  was  in  a  state  of  flux  and 
recognized  the  tendency  of  the  courts  to  restrict 
the  tax  immunity  of  agencies  of  the  Federal  Gov- 
ernment where  the  burden  on  the  Government  was 
not  clear  and  direct.  The  holding  appeared  justi- 
fied in  view  of  the  then  confused  state  of  the  law. 

The  Supreme  Court  has  in  the  last  few  years  had 
occasion  to  consider  whether  a  State  sales  tax  ulti- 
mately borne  by  a  Federal  instrumentality  is  an 
unconstitutional  burden  on  the  Federal  Govern- 
ment as  well  as  the  immunity  of  restricted  funds  of 
Indians  from  State  taxation.  It  has  overruled  its 
former  decisions  in  both  fields  to  such  an  extent 
that  a  reexamination  of  the  question  of  the  tax  im- 
munity of  the  Indians  so  far  as  purchases  made  off 
the  reservation  with  their  restricted  funds  are  con- 
cerned must  be  made. 

At  the  outset,  it  must  be  conceded  that  the  only 
effect  of  a  State  sales  tax  on  purchases  made  either 
by  or  for  the  Indians  out  of  their  restricted  funds, 
so  far  as  the  Federal  Government  is  concerned, 
might  be  to  increase  the  cost  to  the  Government 
of  providing  relief  for  the  Indians.  In  other  words, 
if  the  Indians'  purchasing  power  were  decreased 
by  the  addition  of  the  State  sales  tax,  the  Govern- 
ment might  be  called  upon  to  furnish  additional 
services  and  merchandise  for  them.  In  this  way  the 
economic  burden  of  the  tax  might  be  passed  on  to 
the  United  States.  The  Supreme  Court  has  held 
that  this  fact  does  not  make  the  tax  a  tax  upon 
the  United  States  which  infringes  its  constitu- 
tional immunity  from  State  taxation. 

In  the  case  of  Alabama  v.  King  ir  Boozer,  314 
U.S.  1,  the  court,  in  sustaining  a  State  sales  tax  on 
goods  purchased  by  a  contractor  with  the  United 
States  on  a  "cost-plus-a-fixed-fee"  contract,  under 
which  the  tax,  though  paid  by  the  contractor,  was 
borne  ultimately  by  the  Federal  Government  said 
at  page  9: 

"The  Government,  rightly  we  think,  dis- 
claims any  contention  that  the  Constitution, 
unaided  by  Congressional  legislation,  prohibits 
a  tax  exacted  from  the  contractors  merely  be- 
cause it  is  passed  on  economically,  by  the  terms 
of  the  contract  or  otherwise,  as  a  part  of  the 
construction  cost  to  the  Government.  So  far 
as  such  a  nondiscriminatory  state  tax  upon  the 
contractor  enters  into  the  cost  of  the  materials 
to  the  Government,  that  is  but  a  normal  in- 
cident of  the  organization  within  the  same  ter- 
ritory of  two  independent  taxing  sovereignties. 
The  asserted  right  of  the  one  to  be  free  of  tax- 
ation by  the  other  does  not  spell  immunity 
from   paying  the  added  costs,   attributable  to 
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the  taxation  of  those  who  furnish  supplies  to 
the  Government  and  who  have  been  granted 
no  tax  immunity.  So  far  as  a  different  view  has 
prevailed,  see  Panhandle  Oil  Co.  v.  Knox, 
supra;  Graves  v.  Texas  Co.,  supra,  we  think  it 
no    longer    tenable." 

The  Supreme  Court  later  in  the  case  of  Pen7i 
Dairies  v.  Milk  Control  Commission  of  Pennsyl- 
vania, 318  U.S.  261,  reiterated  its  position  that  the 
mere  fact  that  nondiscriminatory  taxation  of  the 
contractor  who  furnishes  supplies  or  renders  service 
to  the  Government  imposes  an  increased  economic 
burden  on  the  Government  is  no  longer  regarded 
as  bringing  the  contractor  within  any  implied  im- 
munity of  the  Government  from  State  taxation  or 
regulation.  There  the  court  said   (p.  270)  : 

"The  trend  of  our  decisions  is  not  to  extend 
governmental  immunity  from  state  taxation 
and  regulation  beyond  the  national  govern- 
ment itself  and  governmental  functions  per- 
formed by  its  officers  and  agents.  We  have  rec- 
ognized that  the  Constitution  presupposes  the 
continued  existence  of  the  states  functioning  in 
coordination  with  the  national  government, 
with  authority  in  the  states  to  lay  taxes  and  to 
regulate  their  internal  affairs  and  policy,  and 
that  state  regulation  like  state  taxation  in- 
evitably imposes  some  burdens  on  the  national 
government  of  the  same  kind  as  those  imposed 
on  citizens  of  the  United  States  within  the 
state's  borders,  see  Metfalf  ir  Eddy  v.  Mitchell, 
supra,  523-24.  And  we  have  been  held  that 
those  burdens,  save  as  Congress  may  act  to  re- 
move them,  are  to  be  regarded  as  the  normal 
incidents  of  the  operation  within  the  same  ter- 
ritory of  a  dual  system  of  government,  and  that 
no  immunity  of  the  national  government  from 
such  burdens  is  to  be  implied  from  the  Con- 
stitution which  established  the  system,  see 
Graves  v.  Neiu  York  ex  rel.  O'Keefe,  306  U.S. 
466,  483,  487." 

Compare  Pacific  Coast  Dairy,  Inc.  v.  Department 
of  Agriculture  of  California,  318  U.S.  285,  where 
the  court  held  that  the  State's  attempt  to  revoke 
the  license  of  a  milk  dealer  for  selling  milk  to  the 
War  Department  at  less  than  the  minimum  prices 
fixed  by  State  law,  where  the  sales  and  deliveries 
were  made  at  a  place  within  the  exclusive  juris- 
diction of  the  United  States,  was  unconstitutional. 
The  court  in  that  case  said 

"We  have  this  day  held  in  Penn  Dairies  v. 
Milk  Control  Commission,  ante,  p.  261,  that 
a  different  decision  is  required  where  the  con- 


tract and  the  sales  occur  within  a  state's  juris- 
diction, absent  sf>ecific  national  legislation 
excluding  the  operation  of  the  state's  regu- 
latory laws.  The  conclusions  may  seem  contra- 
dictory; but  in  preserving  the  balance  between 
national  and  state  power,  seemingly  inconse- 
quential differences  often  require  diverse  re- 
sults. This  must  be  so,  if  we  are  to  accord  to 
various  provisions  of  fundamental  law  their 
natural  effect  in  the  circumstances  disclosed. 
So  to  do  is  not  to  make  subtle  or  technical  dis- 
tinctions or  to  deal  in  legal  refinements.  Here 
we  are  bound  to  respect  the  relevant  consti- 
tutional provision  with  respect  to  the  exclusive 
power  of  Congress  over  federal  lands." 

The  logical  deduction  from  these  decisions  is 
that  if  the  Federal  Government  itself  is  not  im- 
mune from  the  direct  burden  imposed  by  the 
increased  cost  of  goods  purchased  on  its  behalf 
within  the  State's  jurisdiction,  its  Indian  wards 
certainly  may  not  claim  immunity  unless  they  have 
been  granted  the  immunity  by  act  of  Congress. 
"Wardship  with  limited  power  over  his  property 
does  not,  without  more,  render  (the  Indian)  im- 
mune from  the  common  burden."  Superintendent 
V.  Commissioner,  295  U.S.  418,  421. 

Until  recently  it  has  been  the  position  of  this 
Department  that  restriction  against  alienation  of 
the  funds  of  the  Indians  implied  immunity  from 
State  taxation.  In  the  case  of  Oklahoma  Tax  Com- 
mission v.  United  States,  319  U.S.  598,  decided 
June  14,  1943,  the  court  had  before  it  the  question 
of  whether  funds  restricted  by  act  of  Congress  were 
immune  from  State  estate  taxes.  One  of  the  argu- 
ments advanced  by  the  Government  on  behalf  of 
the  immunity  of  such  funds  was  that  Congress  by 
placing  restrictions  upon  the  funds  manifested  a 
purpose  to  exempt  them  from  State  taxes.  The 
Court  found  that  restriction  against  alienation, 
without  more,  was  not  the  equivalent  of  a  con- 
gressional grant  of  tax  immunity.  It  pointed  out 
that  the  doctrine  of  constitutional  immunity  from 
taxation  for  the  income  of  the  Indians'  holdings 
on  the  Federal  instrumentality  theory  had  been 
renounced  in  Helvering  v.  Mountain  Producers' 
Corp.,  303  U.S.  376,  and  that  the  immunity  for- 
merly said  to  rest  on  constitutional  implication 
could  not  now  be  resurrected  in  the  form  of  stat- 
utory implication.  The  Court  then  considered  the 
act  by  which  the  particular  funds  there  in  ques- 
tion were  restricted  and  found  nothing  in  that  act 
suggesting  that  Congress  meant  to  exempt  such 
restricted  funds  from  State  taxation.  The  Court 
pointed  out  further  that  when  Congress  wants  to 
require  both  nonalienability  and  nontaxability  it 
can,  as  it  so  often  has  done,  say  so  explicitly. 
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While  it  is  true  that  the  taxes  considered  in  that 
case  were  estate  taxes  levied  by  the  State  of  Okla- 
homa on  the  transfer  of  estates  of  deceased  mem- 
bers of  the  Five  Civilized  Tribes  and  while  the 
court  found  that  the  Indians  of  the  Five  Civilized 
Tribes  have  no  tribal  autonomy,  such  as  exists  on 
other  reservations,  and  that  there  is  little  to  dis- 
tinguish them  from  other  citizens  of  the  State,  yet 
it  must  be  recognized  that  the  court  did  hold  that 
restrictions,  without  more,  are  not  enough  to  re- 
move Indian  funds  from  the  sphere  of  State  tax- 
ation. 

Therefore,  it  must  be  held  that  unless  the  par- 
ticular restricted  funds  used  to  make  the  individual 
pinchases  have  been  declared  by  Congress  to  be 
nontaxable,  such  funds  have  no  immunity  from 
State  taxation  when  used  outside  of  an  Indian 
reservation.  If  an  Indian  goes  oft  the  reservation 
to  make  his  purchases,  such  purchases  may  not  be 
considered   exempt   from   State   sales    taxes. 

That  part  of  the  opinion  of  May  8,  1940,  which 
held  that  purchases  made  by  an  Indian  or  by  Gov- 
ernment agents  for  an  Indian  with  restricted  funds 
outside  of  an  Indian  reservation  were  exempt  from 
the  payment  of  State  sales  taxes  is  overruled,  and 
the  superintendents  should  be  instructed  that  mer- 
chandise obtained  on  purchase  orders  issued  to 
merchants  doing  business  outside  of  the  reserva- 
tion and  paid  for  with  restricted  funds  is  subject  to 
State  sales  taxes  unless  Congress  has  provided  that 
the  funds  used  are  tax  exempt. 

Fowler  Harper, 

Solicitor. 

Approved:  December  24,  1943. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Flathead  Reservation— Per  Capita 

Payments— Use  of  Tribal  Roll  for 

Purposes  of  Distribution 

February  1 ,  1944. 

The  tribal  council  of  the  Confederated  Salish 
and  Kootenai  Tribes  of  the  Flathead  Reserva- 
tion may  not  insist  upon  distribution  of  a  per 
capita  payment,  arising  from  funds  accruing 
to  the  tribe  subsequent  to  its  organization  un- 
der the  act  of  June  18,  1934  (48  Stat.  984), 
upon  the  basis  of  the  1920  roll. 

The  1920  roll  was  prepared  pursuant  to  the  pro- 
visions of  section  28  of  the  act  of  May  25,  1918 
(40  Stat.  591,  25  U.S.C.A.  sec.  162) ,  and  the 
act  of  June  30,  1919  (41  Stat.  9,  25  U.S.C.A. 
sec.  163) .  Rolls  made  pursuant  to  the  1919  act 


are  required  to  be  used  only  for  the  comple- 
tion of  the  distribution  of  such  funds  as  have 
been  segregated  under  the  1918  act  and  re- 
main undistributed.  Those  acts  grant  no  per- 
sonal interest  to  any  individual  Indian  in  the 
common  or  communal  funds  of  any  tribe. 

The  roll  of  1920  must  be  regarded  as  control- 
ling only  for  the  purpose  of  making  payment  to 
enrollees  whose  names  appear  on  that  roll,  or 
their  heirs  or  legatees,  of  the  shares  of  any 
tribal  funds  which  have  been  segregated  and 
individualized  pursuant  to  the  act  of  1918. 

The  utility  of  the  roll  of  1920  for  the  purpose 
of  such  a  segregation  was  destroyed  by  the  re- 
peal, by  section  2  of  the  act  of  June  24,  1938 
(52  Stat.  1037) ,  of  the  authority  for  such  a 
segregation. 

By  the  act  of  June  18,  1934,  supra,  Congress 
affirmatively  recognized  the  rights  of  Indian 
tribes  who  accepted  its  provisions  to  determine 
their  membership  for  all   tribal  activities. 

The  Flathead  Tribe  voted  to  accept  the  provi- 
sions of  the  1934  act  and  has  organized  and 
adopted  a  constitution  thereunder.  That  con- 
stitution prescribes  definite  rules  of  member- 
ship and  is  thus  determinative  of  those  who 
are  entitled  to  share  in  the  distribution  of 
tribal  property. 

Under  the  provisions  of  the  act  of  June  18,  1934, 
and  the  provisions  of  the  tribal  constitution, 
the  tribal  council  has  the  privilege  of  approv- 
ing or  vetoing  the  per  capita  payment  autho- 
rized by  the  Secretary  of  the  Interior. 

If  the  council  approves  the  per  capita  payment, 
distribution  thereof  must  be  based  on  a  con- 
stitution roll  to  be  adopted  by  the  council. 

Article  VI,  section  1  (h) ,  requires  approval  by 
a  popular  referendum  of  appropriations  by 
the  tribal  council  of  "available  applicable  tri- 
bal funds"  in  excess  of  $5,000.  Since  the  funds 
in  question  are  funds  in  the  Treasury  of  the 
United  States,  they  are  not  available  for  ap- 
propriation by  the  tribal  council  and,  there- 
fore, section  1  (h)  of  Article  VI  of  the  tribal 
constitution  is  without  application. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

This  will  refer  to  your  memorandum  of  Sep- 
tember 17  relating  to  a  per  capita  payment  to  the 
Flathead  Indians  which  the  Secretary  authorized 
to  be  made  on  April  9,  1943.  You  request  further 
consideration  and  interpretation  of  the  memo- 
randum addressed  to  you  on  August  20  by  this 
office  and  you  raise  two  questions  with  respect  to 
Resolution    No.    337    adopted    on    September    25, 
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1942,  by  the  tribal  council  of  the  Confederated 
Salish  and  Kootenai  Tribes  of  the  Flathead  Reser- 
vation. 

The  pertinent  provisions  of   the  resolution   for 
the  purposes  of  this  memorandum  are  as  follows: 

"WHEREAS,  the  Confederated  Tribes  of  the 
Flathead  Reservation  receive  a  substantial  rev- 
enue annually  from  the  rental  of  its  power 
sites,  which  income  accrues  to  the  credit  of  the 
Tribe  in  the  United  States  Treasury,  and 
"WHEREAS,  the  Tribal  Council  believes  that 
the  best  interests  of  the  tribe  will  be  served  by 
instituting  a  program  of  social  and  economic 
improvement  and  advancement  of  the  Tribes, 
Now,  Therefore 

"BE  IT  RESOLVED,  by  the  Tribal  Council 
of  the  Confederated  Salish  and  Kootenai 
Tribes  of  the  Flathead  Reservation  in  special 
meeting  assembled  on  September  25,  1942, 
that  the  following  items  be  and  are  hereby 
approved: 

"Section  1.  A  payment  of  twenty-five  dollars 
per  capita  shall  hereafter  be  made  annually 
to  the  Indians  on  the  Flathead  Annuity  Roll 
as  approved  January  22,  1920,  and  main- 
tained current  under  approved  regulations, 
said  payment  to  be  made  on  the  first  day  of 
March,  or  as  near  such  date  as  may  be  prac- 
ticable, from  tribal  funds  deposited  in  the 
United  States  Treasury  to  the  credit  of  the 
Confederated  Salish  and  Kootenai  Tribes.  The 
accrued  balances  of  such  funds,  after  such  per 
capita  payments  have  been  made,  shall  be 
made  available  for,  and  shall  be  used  under  a 
general  welfare  program  devoted  to  the  social 
and  economic  improvement  and  advancement 
of  the  members  of  the  tribe,  and  including  the 
expenses    of    administering    such    programs. 

"Section  2.  It  is  hereby  determined  and 
established  that  for  the  division  and  distribu- 
tion of  tribal  monies  or  other  interests  or  as- 
sets, the  annuity  roll  approved  January  22, 
1920,  and  maintained  current  under  approved 
regulations,  shall  be  used  for  determining  the 
eligibility  to  participate  in  any  such  distribu- 
tions. 

"Section  3.  Any  member  of  the  Confederated 
Salish  and  Kootenai  Tribes,  of  less  than  one- 
half  Indian  blood,  who  is  carried  on  the  an- 
nuity roll,  or  any  heir  of  such  Indian,  the  heir 
being  less  than  one-half  Indian  blood,  may 
surrender  his  or  her  tribal  interests  and  mem- 
bership, with  the  approval  of  the  Tribal  Coun- 
cil and  the  Federal  Government,  provided  that 
any  cash  settlement  for  such  surrender  of  tribal 
interests    and    membership    shall    not    exceed 


seven  hundred  fifty  dollars  for  a  full  share. 
Funds  made  available  under  Section  1  of 
this  act  may  be  used  for  the  purchase  of  such 
interests. 

"Section  4.  The  surrender  of  interests  as  pro- 
vided in  Section  3  by  any  member,  shall  release 
forever  the  Confederated  Salish  and  Kootenai 
Tribes  and  the  Federal  Government  from  any 
future  responsibility  or  indebtedness  of  any 
sort  to  such  Indian  as  an  Indian  and  to  any 
descendant  of  such  Indian  as  an  Indian. 

"Section  5.  The  Secretary  of  the  Interior  is 
hereby  requested  to  obtain  Congressional  legis- 
lation to  effectuate  this  act,  provided  that  be- 
fore such  legislation  is  submitted  to  Congress 
for  action,  it  shall  be  subject  to  review  by  the 
Flathead  Tribal  Council." 

On  April  9,  the  Department  approved: 

"a  per  capita  payment  of  |25  to  the  recog- 
nized members  of  the  Flathead  tribe  of  In- 
dians, as  determined  by  Article  II  of  the  tribal 
constitution,  who  are  alive  on  the  date  of  this 
authority    (3360  more  or  less) ." 

In  the  letter  containing  departmental  approval, 
it  was  further  stated: 

"The  resolution  of  September  25,  1942  re- 
questing that  a  distribution  be  made  annually 
to  the  Indians  listed  on  the  Flathead  annuity 
roll  approved  January  22,  1920,  cannot  be  ac- 
cepted as  being  in  conformity  with  the  tribal 
constitution  and  the  conclusions  of  the  So- 
licitor of  the  Department,  who  in  his  opinion 
dated  May  17,  1941,  stated,  'the  membership  of 
the  tribe,  as  determined  by  the  tribal  consti- 
tution, governs  all  use  and  distribution  of  tri- 
bal projaerty.' 

"Should  the  Council  of  the  tribe  desire  to 
prepare  a  roll  at  this  time  making  payment  to 
those  whose  membership  is  not  questioned  and 
leaving  an  opportunity  for  later  determining 
the  status  of  those  who  were  born  since  the 
adoption  of  the  constitution  and  whose  status 
is  uncertain  because  of  a  question  of  residence, 
such  action  would  be  approved.  A  supplemen- 
tal roll  could  then  be  prepared  for  the  new- 
born and  those  whose  status  is  questioned, . . ." 

The  principal  objection  made  by  this  office  to 
to  the  distribution  authorized  on  April  9,  1943, 
was  that  tribal  consent  to  the  distribution  had  not 
been  obtained.  The  tribe  authorized  distribution 
to   those   "on   the   Flathead   Annuity   Roll   as   ap- 
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proved  January  22,  1920,  and  maintained  current 
under  approved  regulations."  The  Department 
authorized  distribution  "To  the  recognized  mem- 
bers of  the  Flathead  Tribe  of  Indians,  as  deter- 
mined by  Article  II  of  the  Tribal  Constitution, 
who  are  living  on  the  date  of  this  authority  (3,3GO 
more  or  less) ." 

You  now  argue  that  no  resolution  of  the  tribal 
council,  as  you  construe  it,  gives  the  necessary  con- 
sent for  the  distribution.  You  construe  the  words 
"and  maintained  current"  to  mean  "the  elimina- 
tion of  those  who  have  died  and  the  addition  of 
those  who  were  born  since  1920."  The  attached 
files  show  very  definitely  that  the  council  did  not 
intend  such  a  construction  to  be  put  on  its  resolu- 
tion and  that  your  office  did  not  so  construe  it 
until  your  present  memorandum.  On  September  30, 
1942,  shortly  after  its  adoption,  Mr.  Hoist  of  your 
office,  who  was  at  that  time  at  the  agency  reported 
with  respect  to  Section  2  of  the  resolution: 

"The  Council  was  informed  that  this  roll 
could  be  opened  and  a  living  roll  prepared  in 
lieu  thereof,  but  they  did  not  desire  that. 
There  are  2,543  names  on  this  roll  representing 
the  living  members  of  the  tribe  as  of  January 
22,  1920.  Seven  hundred  seventy-seven  of  these 
annuitants  are  dead  but  their  heirs  share  in 
proportion  to  their  inheritance,  thus  main- 
taining the  2,543  annuity  shares.  This  roll  has 
been  kept  current  and  was  used  in  the  per 
capita  distribution  of  March,  1942.  It  has 
Department  approval  and  has  been  accepted 
for  22  years.  There  are  very  few  objections  to 
it.  To  build  up  a  new  roll  of  economic  mem- 
bers would  be  a  most  difficult  undertaking  and 
would  result  in  interminable  claims  and  coun- 
ter claims.  .  .  ." 

With  respect  to  Section  3  he  stated: 

"There  are  552  Indians  whose  names  are  on 
the  1920  roll  who  have  permanently  left  the 
Reservation— have  been  away  more  than  five 
years.  Of  these  non-residents,  440  are  of  Ya  or 
less  Indian  blood.  Also,  there  are  many  such 
on  the  Reservation  who  desire  to  give  up 
their  tribal  affiliations  and  interests.  In  gen- 
eral, they  are  those  of  little  Indian  blood.  This 
desire  to  get  away  provides  an  opportunity  for 
a  voluntary  purge  of  the  roll.  The  annual  $25 
is  about  all  those  who  voluntarily  leave  the 
Reservation  can  expect  from  membership. 
Even  on  the  Reservation,  their  share  in  the 
welfare  program  is  more  limited  than  that  of 
those  of  higher  degree  of  Indian  blood." 


He  also  reported: 

"There  are  3,208  Indians  on  the  census 
roll  of  this  Reservation  but  they  are  hard  to 
find  now.  In  addition  to  the  600  permanently 
away  from  the  reservation,  there  are  about  150 
in  the  war,  several  hundred  in  outside  De- 
fense work,  other  hundreds  away  for  higher 
wages  and  still  others  just  away  observing  the 
outside  world." 

On  October  7,  1942,  your  office  wrote  to  Mr. 
Hoist: 

"We  have  received  and  studied  your  copies 
of  the  two  basic  resolutions  passed  by  the  Flat- 
head Council  on  September  25.  We  shall  fol- 
low one  of  two  courses  of  action: 

(1)  We  shall  recommend  to  the  Secretary 
that  he  review  the  resolutions  and  approve  of 
them. 

(2)  We  shall  allow  the  90-day  review  pe- 
riod to  pass  without  Secretarial  review  so 
that  the  resolutions  would  automatically  be- 
come effective. 

"Either  of  these  courses  would  lead  to  the 
approval  of  the  resolutions.  If  case  No.  2  is 
decided  upon,  we  would  then  proceed  to  work 
out  the  legislation  necessary  to  make  certain 
parts  of  these  two  resolutions  effective  and 
submit  the  draft  of  this  legislation  to  the  Flat- 
head Council. 

"While  the  approval  would  include  ap- 
proval of  the  use  of  the  annuity  roll  of  January 
22,  1920,  we  would  certainly  later  approach 
the  Council  with  the  suggestion  that  the  consti- 
tutional roll  be  used  rather  than  the  annuity 
roll  because  the  latter  would  necessitate  a 
tremendous  amount  of  bookkeeping  to  keep 
track  of  the  inherited  interests  and  would 
eventually  result  in  the  passage  of  headrights 
beyond  the  membership  of  the  tribes.  But  we 
realize  the  potency  of  your  arguments  for  the 
approval  of  the  resolutions  in  toto  at  the 
present   time.   .   .   ." 

The  resolution  was  not  submitted  for  Secre- 
tarial review. 

On  January  20,  1943,  the  Superintendent  ap- 
plied for  an  allotment  of  tribal  funds  in  the  amount 
of  $63,575  for  the  purpose  of  making  "annual 
tribal  annuity  payments  to  2,543  Flathead  In- 
dians," Mr.  Woehlke  by  his  memorandiun  of  Feb- 
ruary 5,  1943,  recommended  that  a  $25  payment 
be  made  and  that  the  1920  roll  be  used.  Mr.  Reeves 
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expressed  the  opinion  that  it  was  entirely  a  ques- 
tion of  policy  whether  the  payment  should  be  made 
on  the  1920  roll,  or  "a  new  roll  advocated,  pur- 
suant to  which  the  dead  enrollees  would  be  stricken 
and  the  new-born  children  added,  thus  bringing 
the  roll  up  to  date  annually  before  making  pay- 
ment." On  February  12,  1943,  Mr.  Bruce  of  your 
office  called  attention  to  the  fact  that  the  use  of 
the  1920  roll  for  this  payment  was  in  disregard  of 
the  provisions  of  the  tribal  constitution  and  the 
Solicitor's  memorandum  of  May  17,  1941.  He  stated 
that  the  membership  of  the  tribe  as  determined 
by  the  tribal  constitution  is  entitled  to  the  dis- 
tribution of  this  money.  On  February  26  your 
office  requested  the  Superintendent  to  inform  you 
of  the  "number  which  represents  present  tribal 
membership  determined  pursuant  Article  II  of  the 
Flathead  constitution."  On  February  27  the  Super- 
intendent informed  you  that  there  was  no  consti- 
tutional roll.  He  reported  further  that  while  the 
council  in  December  1942  had  appointed  a  com- 
mittee to  submit  to  the  council  a  constitutional 
roll  for  approval,  the  council  when  requested  to 
define  the  word  "resident"  appearing  in  para- 
graph b,  section  1  of  Article  II  of  the  tribal  con- 
stitution did  not  take  action  of  this  request  and 
indicated  that  it  did  not  want  to  take  exception  to 
the  enrollment  of  any  child  born  to  any  Flathead 
Indian  anywhere.  He  stated  further:  "Our  census 
roll  shows  approximately  3,360  names."  There- 
after the  authorization  of  April  9,  1943,  was  ap- 
proved. 

The  record  before  discloses  that  the  council  has 
taken  no  action  whatever  on  the  per  capita  pay- 
ment authorized  by  the  Secretary.  The  matter  has 
been  before  the  council  for  many  months.  It  has 
been  discussed  at  various  council  meetings  but  all 
the  council  seems  to  have  done  was  to  authorize 
the  preparation  of  a  roll  containing  the  names  of 
all  |)ersons  of  Indian  blood  whose  names  appear 
on  the  official  census  roll  of  the  tribe  as  of  January 
1,  1935,  and  whose  names  also  appear  on  the  Flat- 
head annuity  roll  of  January  22,  1920,  who  were 
living  on  April  9,  1943.  The  council  agreed  to  ap- 
prove such  a  roll  as  the  roll  upon  which  immediate 
payment  of  the  per  capita  payment  should  be 
made.  The  record  before  me  does  not  show  that 
the  council  ever  did  actually  approve  such  a  roll. 

The  council  has  tabled  numerous  requests  of  the 
Superintendent  and  others  that  it  take  action  on 
the  matter  particularly  with  respect  to  paying 
Indians  born  since  January  22,  1920.  Members  of 
the  council  have  expressed  the  opinion  that  they 
did  not  believe  anyone  had  authority  to  eliminate 
the  shares  of  the  deceased  Indians  but  nothing 
definite  has  been  accomplished  toward  reaching 
a  solution  of  the  problem.  In  fact,  the  council  has 


apparently  taken  no  affirmative  action  in  the  matter 
since  its  resolution  of  September  25,  1942.  The 
council  is  apparently  about  equally  divided  on  the 
question  of  whether  it  should  insist  on  distribu- 
tion according  to  the  1920  roll  or  agree  to  distribu- 
tion on  the  basis  of  the  tribe's  membership  as  de- 
termined by  its  constitution.  On  July  2,  1943,  your 
office  wrote  to  the  Superintendent: 

"We  understand  that  among  the  members  of 
the  council  there  is  a  difference  of  opinion  as 
to  which  roll  should  govern.  This  has  resulted 
in  the  delay  in  making  the  payment  to  many 
of  the  Indians.  In  view  of  the  ruling  of  the 
Solicitor  and  the  instructions  of  the  Depart- 
ment, we  feel  that  there  is  little  excuse  for 
failure  to  make  the  payment  as  directed  .  .  . 
the  tribe  is  without  authority  in  this  matter  so 
far  as  this  payment  is  concerned." 

In  view  of  the  record  I  cannot  agree  with  you  that 
consent  for  the  distribution  authorized  on  April  9, 
1943  is  contained  in  Resolution  No.  337. 

No  per  capita  payments  can  be  made  until  the 
council  acts.  This  is  so  because  the  council  has  the 
power,  both  by  section  16  of  the  act  of  June  18, 
1934  (48  Stat.  984,  25  U.S.C.A.  sec.  476),  and  the 
Tribe's  constitution,  adopted  pursuant  thereto, 
to  approve  or  veto  the  disposition  of  tribal  assets. 

It  is  evident  to  me  that  the  council's  refusal  to 
act  has  been  motivated,  in  a  large  measure,  by  the 
fact  that  certain  members  of  the  council  are 
laboring  under  a  misconception  of  the  council's 
right  to  insist  upon  distribution  of  the  fund  on  the 
basis  of  the  1920  roll.  If  the  legal  effect  of  that  roll 
be  promptly  explained  to  the  council,  I  believe 
that  the  impasse  that  has  been  reached  would  be 
broken. 

The  roll  of  1920  was  prepared  pursuant  to  the 
provisions  of  section  28  of  the  act  of  May  25,  1918 
(40  Stat.  591,  U.S.C.A.  sec.  162),  and  the  act  of 
June  30,  1919  (41  Stat.  952,  U.S.C.A.  sec.  163) .  Sec- 
tion 28  of  the  act  of  1918  authorizes  the  Secretary 
of  the  Interior  to  withdraw  from  the  United  States 
Treasury  and  segregate  the  common  or  community 
funds  of  any  Indian  tribe  that  are  susceptible 
of  segregation  so  as  to  credit  an  equal  share  to  each 
and  every  recognized  member  of  the  tribe  and  to 
deposit  the  funds  so  segregated  in  banks  subject 
to  withdrawals  for  payment  to  individual  owners 
or  expenditure  for  their  benefit  under  regulations 
governing  the  use  of  other  individual  Indian 
moneys.  Section  28  further  provides  that  the  funds 
of  any  tribe  shall  not  be  segregated  until  the  final 
rolls  of  said  tribe  are  complete.  The  act  of  1919 
authorizes  the  Secretary  of  the  Interior  in  his  dis- 
cretion to  cause  a   final   roll   to  be  made  of  the 


February  1,  1944 


Opinions  of  the  Solicitor 


1241 


members  of  any  Indian  tribe,  and  declares  that 
such  roll,  when  approved  by  the  Secretary,  shall 
constitute  the  "legal  membership  of  the  respective 
tribes  for  the  purpose  of  segregating  the  tribal 
funds  as  provided  in  section  28  of  the  .  .  .  act 
approved  May  25,  1918." 

In  a  memorandum  opinion  by  the  Solicitor  for 
this  Department  dated  May  17,  1941,  it  was  held 
that  tribal  rolls  made  and  approved  under  the 
act  of  1919  are  required  to  be  used  only  for  the 
completion  of  the  distribution  of  such  funds  as 
have  been  segregated  under  the  act  of  1918  and 
remain  undistributed.  As  pointed  out  in  that  opin- 
ion neither  act  contains  any  provision  requiring 
that  the  approved  roll  shall  govern  the  tribal 
membership  thereafter  in  such  matters  as  voting  in 
tribal  affairs,  organizing  under  a  tribal  constitu- 
tion, sharing  in  the  use  of  tribal  land  and  credit 
funds,  or  for  any  other  purpose,  even  the  allot- 
ment of  lands,  save  for  the  distribution  of  tribal 
funds  susceptible  of  segregation.  Even  as  to  the 
distribution  of  tribal  funds,  however,  it  is  im- 
portant to  notice  that  both  statutes  fall  far  short 
of  creating  any  present  vested  interest  in  the  indi- 
vidual members  to  unsegregated  tribal  funds.  Un- 
der the  rule  of  communal  ownership,  no  indi- 
vidual member  of  the  tribe  has  any  vested,  en- 
forceable interest  in  tribal  property  whether  land 
or  funds.  No  such  vested  interest  can  be  acquired 
by  the  individual  member  until  the  property  has 
lost  its  tribal  character  and  has  become  individual- 
ized.^  Tested  by  this  rule,  it  is  clear  that  the  acts 
of  1918  and  1919  grant  no  present  interest  to  any 
individual  Indian  in  the  common  or  community 
funds  of  any  tribe.  The  acts  merely  provide  the 
means  for  the  establishment  of  such  an  interest 
through  individualization  of  the  funds  to  be  ac- 
complished by  segiegating  and  crediting  to  each 
member  an  equal  share  in  the  funds  so  segregated. 
Under  this  view,  which  is  in  accord  with  that  ex- 
pressed in  the  opinion  of  May  17,  1941,  the  roll 
of  1920  must  be  regarded  as  controlling  only  for 
the  purpose  of  making  payment  to  enrollees  whose 
names  are  shown  on  that  roll,  or  to  their  heirs  or 
legatees  of  the  shares  of  any  tribal  funds  which  have 
been  segregated  and  individualized  pursuant  to  the 
act  of  1918. 

You  state  that  funds  proposed  to  be  distributed 
by  the  tribal  resolution  of  September  25,  1942, 
"are  those  received  from  the  Montana  Power 
Company  under  its  contract  with  the  tribe."  The 
attached  files  reveal  that  the  moneys  proposed 
to  be  distributed  as  the  result  of  a  license  issued 
on  May  23,  1930,  by  the  Federal  Power  Commis- 
sion for  the  development  of  power  on  the  Flathead 


Reservation  under  the  provisions  of  the  Federal 
Water  Power  Act  of  June  10,  1920  (41  Stat.  1063) , 
and  the  act  of  March  7,  1928  (45  Stat.  200,  212). 
Under  the  provisions  of  the  latter  act  "rentals 
from  such  licenses  for  use  of  Indian  lands  shall  be 
paid  the  Indians  of  the  said  reservation  as  a  tribe, 
which  money  shall  be  deposited  in  the  Treasury 
of  the  United  States  to  the  credit  of  said  Indians, 
and  shall  bear  interest  at  the  rate  of  4  per  centum." 
The  agreement  entered  into  between  the  tribe  and 
the  licensee  in  1936  at  the  time  the  Federal  Power 
Commission  amended  the  original  license  does  not 
provide  for  the  payment  of  any  money  directly  to 
the  tribe  other  than  liquidated  damages  in  the 
event  the  company  failed  to  complete  the  first  unit 
of  the  project  within  a  specified  time.  The  per 
capita  payment  in  controversy  was  not,  apparently, 
authorized  to  be  made  out  of  liquidated  damages 
but  out  of  annual  payments  made  under  the 
license. 

Under  the  provisions  of  the  license  as  amended, 
the  licensee  is  required  to  pay  annual  charges  into 
the  Treasury  of  the  United  States  as  compensation 
for  the  use  of  the  Flathead  tribal  lands.  These 
charges,  while  nominal  up  to  the  year  1940,  in  that 
year  and  for  the  remaining  years  of  the  license 
became  substantial.  Some  $125,000  was  due  the 
tribe  under  the  license  in  January  1941.  It  was 
with  these  funds  that  the  council  was  dealing  when 
it  passed  its  resolution  of  September  25,  1942.  No 
part  of  these  moneys  was  segregated  under  section 
28  of  the  act  of  1918  and  the  utility  of  the  roll  of 
1920  for  the  purpose  of  such  a  segregation  was  de- 
stroyed by  the  repeal  in  1938  of  the  authority  for 
such  a  segregation. 2  Additional  legislation  effec- 
tively preventing  the  use  of  the  1920  roll  had, 
moreover,  intervened.^ 

By  the  act  of  June  18,  1934,  supra,  Congress 
affirmatively  recognized  the  right  of  Indian  tribes 
who  accepted  its  provisions  by  tribal  vote  to  de- 
termine their  membership  for  all  tribal  activities. 
Section  16  of  that  act  authorized  such  tribes  to  or- 
ganize for  their  common  welfare,  to  adopt  appro- 
priate constitutions,  and  to  exercise  all  powers 
vested  in  them  under  existing  law.  One  of  these 
powers,  inherent  in  every  tribe,  is  the  power  of  de- 
termining the  membership  of  the  tribe.*  The  Flat- 
head Tribe  voted  to  accept  the  provisions  of  the 
act  and  has  organized  and  adopted  a  constitution 
thereunder.  The  constitution  prescribes  rules  of 
membership   and    is    thus   determinative    of    those 


^Handbook  of  Federal  Indian  Law,  pp.  18.^-4. 


^Section  2,  act  of  June  24,  1938    (52  Stat.  1037)  . 

=  See  Gritts  v.  Fisher,  224  U.S.  640,  and  Sizemore  v.  Brady, 
235  U.S.  441,  holding  that  until  the  creation  of  vested  rights 
in  individual  members  it  is  competent  for  the  Congress  to 
change  the  method  of  distribution   of   tribal   property. 
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who  are  entitled  to  share  in  the  distribution  of  the 
tribal  property.  These  rules,  which  are  embodied 
in  article  II  of  the  constitution  read: 

"Section  1.  The  membership  of  the  Con- 
federate Tribes  of  the  Flathead  Reservation 
shall  consist  as  follows: 

"  (a)  All  persons  of  Indian  blood  whose 
names  appear  on  the  official  census  rolls  of  the 
Confederated   Tribes   as   of  January    1,    1935. 

"  (b)  All  children  born  to  any  member  of 
the  Confederated  Salish  and  Kootenai  Tribes 
of  the  Flathead  Reservation  who  is  a  resident 
of  the  reservation  at  the  time  of  the  birth  of 
said  children. 

"Section  2.  The  council  shall  have  the  power 
to  propose  ordinances,  subject  to  review  by  the 
Secretary  of  the  Interior,  governing  future 
membership  and  the  adoption  of  members  by 
the  Confederated  Tribes. 

"Section  3.  No  property  rights  shall  be  ac- 
quired or  lost  through  membership  in  this 
organization,    except    as    provided    herein." 

Under  the  provisions  of  the  act  of  June  18,  1934, 
supra,  and  the  provisions  of  the  constitution 
adopted  by  the  tribe  thereunder,  the  Tribal  Coun- 
cil has  the  privilege  of  approving  or  vetoing  the 
per  capita  payment  authorized  by  the  Secretary  on 
April  9,  1943.  However,  since  the  funds  to  be  dis- 
tributed have  never  been  segregated  under  section 
28  of  the  act  of  1918,  and  since  the  roll  of  1920 
does  not  reflect  the  membership  of  the  tribe  as 
established  by  the  constitution,  and  since  section  8 
of  the  corporate  charter  affirms  the  equal  share  of 
each  recognized  member  of  the  tribe  in  the  tribal 
assets,  the  council  is  without  authority  to  require 
that  the  per  capita  distribution  be  made  on  the 
basis  of  the  1920  roll.  In  the  absence  of  a  consti- 
tutional amendment,  the  council  must  abide  by 
the  membership  rules  set  forth  in  the  constitution 
save  where  modified  as  to  future  membership  in 
the  exercise  by  the  council  of  the  power  conferred 
on  it  by  Article  II,  section  2.  If  the  tribal  council 
agrees  that  the  per  capita  payment  should  be 
made,  a  constitutional  roll  for  the  distribution  of 
the  payment  must  be  adopted.  That  roll  may  not 
include  persons  whose  names  appear  on  the  1920 
roll  and  who  died  prior  to  April  9,  1943,  nor  may 
it  include  non-Indians  or  other  persons  not  en- 
titled to  be  recognized  as  members  under  the  rules 
set  forth  in  the  constitution. 

Your    memorandum    raises    a    further   question: 
Does   a   per  capita  payment   require   approval   of 
the  tribe  in  a  referendum?  Article  VI,  section  1  (h) 
of  the  tribe's  constitution  authorizes  the  council: 


"To  appropriate  for  tribal  use  of  the  reserva- 
tion any  available  applicable  tribal  funds, 
provided  that  any  such  appropriation  may  be 
subject  to  review  by  the  Secretary  of  the  In- 
terior, and  provided,  further,  that  any  appro- 
priation in  excess  of  $5,000  in  any  one  fiscal 
year  shall  be  of  no  effect  until  approved  in  a 
popular  referendum." 

Since  the  funds  in  question  are  funds  in  the  Treas- 
ury of  the  United  States,  they  are  not  available 
for  appropriation  by  the  tribal  council.  Therefore, 
this  section  is  without  application  to  per  capita 
payments  authorized  by  the  Secretary  of  the  Inte- 
rior, pursuant  to  statutory  authority  conferred  by 
the  acts  of  May  18,  1916  (39  Stat.  158,  25  U.S.C.A. 
123)  and  May  17,  1926  (44  Stat.  560,  25  U.S.C.A. 
155) ,  to  be  made  out  of  tribal  funds  in  the  Treas- 
ury of  the  United  States. 

Fowler  Harper, 

Solicitor. 
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Against  Alienation  of  Land 
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Synopsis  of 
Solicitor's  Opinion 

Re:  Whether   the   approval   by    the   President  of 
the     will     of     Ne-ta-wa-si-no-kwe,     deceased 
Chippewa  Indian  Allottee,  on  May  5,  1921, 
operated  to  remove  the  restrictions  against 
alienation    on    the   devisee's   lands   imposed 
by    virtue    of    Article    3    of    the    Chippewa 
Treaty    of    September    30,    1854     (10    Stat. 
1109). 
Held:   1.    The  Secretary  has   the   authority  under 
the  act  of  June  25,  1910   (36  Stat.  855), 
as  amended  February  14,   1913    (37  Stat. 
678,  25  U.S.C.  sec.  373) ,  to  approve  or 
disapprove  wills  by  members  of  the  Chip- 
pewa   Tribe    holding    allotments    under 
the  treaty  of   1854  and  the  approval  of 
such  wills  does  not  remove   the  restric- 
tions against  alienation. 

2.  The  act  of  June  25,  1910,  as  amended, 
curtailed  the  power  of  the  President  with 
respect  to  alienation  by  will. 

3.  The  approval  of  the  will  by  the  Secretary 
was  sufficient  and  approval  by  the  Pres- 
ident was  not  necessary. 
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4.  The  approval  of  the  will  by  the  Pres- 
ident did  not  remove  the  restrictions 
against  alienation  imposed  by  the  treaty 
of  1854. 

5.  The  act  of  September  21,  1922  (42  Stat. 
995,  25  U.S.C.  sec.  392)  in  so  far  as  it  pro- 
poses to  authorize  the  Secretary  to  ap- 
prove a  will  such  as  that  here  involved  is 
merely  confirmatory  of  an  authority  al- 
ready existing  in  the  Secretary  under  the 
act  of  June  25,   1910,  as  amended. 

6.  Since  the  act  of  June  25,  1910,  as 
amended,  expressly  provides  that  the  ap- 
proval of  the  will  and  the  death  of  the 
testator  shall  not  operate  to  terminate 
the  trust  or  restrictive  period,  the  re- 
strictions on  the  lands  in  question  con- 
tinued in  full  force  and  effect  notwith- 
standing the  execution  and  approval  of 
the  will. 

The  Honorable, 

The  Secretary  of  the  Interior. 


Sir: 


Reference  is  made  to  the  Assistant  Commis- 
sioner's memorandum  of  November  17,  1943,  re- 
questing an  opinion  on  the  question  of  whether 
the  approval  by  the  President,  of  the  will  of  Ne- 
ta-wa-si-no-kwe,  deceased  Chippewa  Indian  Allot- 
tee No.  54,  on  May  5,  1921,  operated  to  remove 
the  restrictions  against  alienation  on  94.80  acres 
of  land,  imposed  by  virtue  of  Article  3  of  the 
Chippewa  Treaty  of  September  30,  1854  (10  Stat. 
1109). 

The  precise  question  presented  has  heretofore 
been  discussed  in  two  instances  by  the  Solicitor's 
Office  of  the  Department.  In  an  opinion  of  Oc- 
tober 29,  1921,^  the  Solicitor,  after  discussing  the 
effect  of  the  act  of  June  25,  1910  (36  Stat.  855) ,  as 
amended  February'l4,  1913  (37  Stat.  678,  26  U.S.C. 
sec.  373) ,  stated: 

"I  am  of  the  opinion,  therefore,  that  the  Sec- 
retary of  the  Interior  has  authority  to  approve 
or  disapprove  wills  by  members  of  the  Chip- 
pewa Tribe  holding  allotments  under  the 
treaty  of  September  30,  1854,  supra,  and  that 
the  approval  of  such  wills  does  not  remove  the 
restrictions  against  alienation." 

Subsequently,  the  Solicitor  in  a  memorandum  of 
January  17,  1935,  to  your  office,  expressed  the 
same  view  and  said: 


"I  am  of  the  opinion  that  the  act  of  June  25, 
1910,  as  amended,  did  curtail  the  power  of  the 
President  with  respect  to  alienations  by  will. 
The  act  covers  the  entire  subject  of  Indian 
wills  .  .  .  Inasmuch  as  it  was  intended  to  cover 
the  entire  subject  of  Indian  wills,  it  did  oper- 
ate to  curtail  power  theretofore  vested  in  the 
President." 

It  is  true  that  the  opinion  of  August  3,  1934,- 
cited  in  the  memorandum  from  the  Assistant  Com- 
missioner, held  that  the  approval  by  the  President 
of  the  will  of  a  Chippewa  Indian  allottee  who  died 
April  8,  1909,  was  effective  to  remove  all  restric- 
tions against  alienation  of  the  devisee's  lands  im- 
posed under  the  treaty  of  September  30,  1854.  That 
opinion,  however,  has  no  application  to  the  present 
case  for  the  Solicitor  was  there  dealing  with  the 
effect  of  approval  of  the  will  of  an  Indian  who  died 
prior  to  June  25,  1910,  to  which  the  act  of  that 
date,  as  amended,  had  no  application. 

Although  not  specifically  requested  in  the  memo- 
randum of  the  Assistant  Commissioner,  it  is  as- 
simied  that  he  desires  an  expression  of  our  views 
concerning  the  effect  of  the  act  of  September  21, 
1922  (42  Stat.  995,  25  U.S.C.  sec.  392) ,  on  the  act 
of  June  25,  1910,  supra,  as  amended.  Under  the 
previous  rulings  of  the  Solicitor,^  the  Secretary, 
prior  to  enactment  of  the  act  of  September  21, 
1922,  supra,  had  the  authority,  under  the  act  of 
June  25,  1910,  as  amended,  to  approve  or  disap- 
prove wills  devising  allotted  lands  held  under  trust 
or  restricted  fee  patents.  The  act  of  September  21, 
1922,  in  so  far  as  it  proposes  to  authorize  the  Sec- 
retary to  approve  a  will  such  as  that  here  involved, 
is  merely  confirmatory  of  an  authority  already  ex- 
isting in  the  Secretary  under  the  act  of  June  25, 
1910,  as  amended.  Accordingly,  the  approval  given 
to  the  will  by  the  President  was  not  necessary.  The 
approval  of  the  Seaetary,  which  was  also  given, 
was  sufficient  in  itself.  Since  the  act  of  June  25, 
1910,  as  amended  in  1913,  expressly  declares  that 
the  "approval  of  the  will  and  the  death  of  the 
testator  shall  not  operate  to  terminate  the  trust 
or  restrictive  period,"  the  restrictions  on  the  lands 
of  Ne-ta-wa-si-no-kwe  continued  in  full  force  and 
effect  notwithstanding  the  execution  and  approval 
of  the  will. 

It  is  my  conclusion,  therefore,  that  the  adminis- 
trative ruling  of  your  office,  when  the  will  of  Ne- 
ta-wa-si-no-kwe  was  submitted  for  approval,  is  in 
error  and  you  are  advised  that  the  restrictions 
against  alienation  imposed  on  the  land  in  question 


M8    L.D.    472,    474. 


=  54  L.D.   555. 

'  48   L.D.   472,   Memorandum    to   Office  of  Indian   Affairs, 
dated  January  17,  1935. 
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pursuant  to  the  treaty  of  1854  are  in  full  force  and 
effect. 

Fowler  Harper, 

Solicitor. 

Approved:    February    11,    1944. 

Oscar  L.  Chapman,  Assistant  Secretary. 
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Synopsis  of 
Solicitor's  Opinion 

Re:  The  question  whether  or  not  certain  lands 
in  House  Rock  Valley,  Arizona,  which  were 
included  in  the  withdrawal  effected  by  Ex- 
ecutive Order  No.  5522,  and  in  departmental 
order  of  withdrawal  dated  July  9,  1934,  be- 
came a  part  of  Arizona  Grazing  District  No. 
1  by  virtue  of  their  inclusion  in  the  order 
of  July  9,  1935,  creating  that  district. 
Held:  That  neither  Executive  Order  No.  5522  nor 
the  department  order  of  July  9,  1934,  served 
to  remove  the  lands  from  the  jurisdiction  of 
this  Department,  and  accordingly,  when  the 
departmental  order  of  July  9,  1935,  which 
included  the  lands  and  which  created  Ari- 
zona Grazing  District  No.  1,  was  signed  by 
the  Secretary,  it  amounted  to  his  giving  con- 
sent to  the  inclusion  of  the  withdrawn  lands 
in  the  district  in  accordance  with  section  1 
of  the  Taylor  Grazing  Act,  and  the  lands 
therefore  became  a  part  of  the  district. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

My  opinion  has  been  requested  concerning  the 
status  of  certain  lands  in  House  Rock  Valley, 
Coconino  County,  Arizona,  which  have  been  in- 
cluded in  certain  orders  of  withdrawal  hereinafter 
identified  and  discussed.  The  question  is  primarily 
whether  or  not  the  lands  are  included  in  Arizona 
Grazing  District  No.  1,  and  was  submitted  in  a 
memorandum  dated  September  22  and  addressed  to 
you  by  the  Director  of  Grazing. 

By  Executive  Order  No.  5522,  dated  December 
31,  1930,  approximately  44,000  acres  of  public 
lands    in    House    Rock    Valley    were    temporarily 


withdrawn  for  classification  and  in  aid  of  legisla- 
tion under  the  provisions  of  the  Pickett  Act  (act 
of  June  25,  1910,  36  Stat.  847) ,  as  amended  by  the 
act  of  August  24,  1912  (37  Stat.  497,  43  U.S.C. 
sees.  141,  142,  143).  This  withdrawal  was  made 
pursuant  to  a  request  by  the  Arizona  State  Game 
Commission  and  in  aid  of  proposed  legislation  to 
create  a  game  preserve  for  buffalo  and  antelope. 

By  an  order  which  you  signed  on  July  9,  1934, 
you  withdrew,  under  the  authority  vested  in  you 
by  section  4  of  the  act  of  March  3,  1927  (44  Stat. 
1347,  25  U.S.C.  sec.  398d)  "the  unentered,  unre- 
served, unappropriated  and  undisposed  of  public 
domain  lands"  in  Apache,  Navajo  and  Coconino 
Counties,  Arizona,  the  order  reciting  that  said 
lands  were  thereby  temporarily  withdrawn  from 
settlement,  entry  or  disposition  other  than  for  the 
purposes  mentioned  in  the  act  of  June  14,  1934 
(48  Stat.  960) .  The  latter  act  provided,  among 
other  things,  for  the  acceptance  by  you  of  title  to 
privately  owned  lands  within  the  Navajo  Indian 
Reservation,  and  the  granting,  in  exchange  there- 
for, of  patents  for  tracts  of  public  lands  lying 
within  the  three  counties  mentioned.  The  purpose 
of  the  withdrawal  was  to  preserve  a  reservoir  of 
public  lands  in  those  counties  from  which  those 
who  surrendered  their  lands  within  the  Indian 
reservation  could  make  lieu  selections. 

On  July  9,  1935,  you  signed  an  order  creating 
Arizona  Grazing  District  No.  1,  said  order  reciting 
that  "the  exterior  boundaries  of  [the  district]  shall 
include  the  following  described  lands:",  following 
which  certain  lands,  including  those  embraced  in 
Executive   Order   No.    5522,    are   listed. 

By  a  departmental  order  of  October  23,  1940,  the 
order  of  July  9,  1935,  creating  Arizona  Grazing  Dis- 
trict No.  1,  was  modified  to  "include  all  vacant,  un- 
appropriated, and  unrestricted  public  lands,  all 
lands  withdrawn  or  reserved  for  other  purposes  that 
have  heretofore  been  included  in  the  district  in 
accordance  with  the  provisions  of  section  1  of  said 
Taylor  Grazing  Act  by  approval  of  the  head  of  the 
department  having  jurisdiction  thereover"  within 
those  parts  of  Mohave  and  Coconino  Counties 
Arizona,  lying  north  of  the  Colorado  River.  All  of 
the  lands  herein  in  question  lie  in  Coconino 
County  and  north  of  the  Colorado  River.  This 
order  is  relatively  unimportant,  so  far  as  the 
present  opinion  is  concerned,  for  it  is  clear  that  it 
did  not  serve  to  include  the  withdrawn  lands  in 
the  grazing  district  unless  they  were  already  in 
the  district  by  virtue  of  the  order  of  July  9,  1935. 
Accordingly,  the  order  will  receive  no  further 
comment. 

It  is  my  opinion  that  the  lands  in  question  are 
a  part  of  the  grazing  district. 

Section    1    of   the   Taylor   Grazing  Act    (act   of 


February  14,   1944 


Opinions  of  the  Solicitor 


1245 


June  28,  1934,  48  Stat.  1269,  43  U.S.C.  sec.  315, 
et  seq.)  vests  authority  in  you  by  order  to  estab- 
lish grazing  districts  or  additions  thereto,  and  to 
modity  the  boundaries  thereof,  subject  to  an  over- 
all acreage  limitation.  The  first  proviso  in  the 
section  states: 

"That  no  lands  withdrawn  or  reserved  for 
any  other  purpose  shall  be  included  in  any 
such  [grazing]  district  except  with  the  approval 
of  the  head  of  the  department  having  juris- 
diction thereover." 

As  the  order  of  July  9,  1935,  creating  Arizona 
Grazing  District  No.  1,  specifically  listed  the  with- 
drawn lands,  it  would  appear  beyond  question 
that  the  legal  effect  of  your  signing  that  order 
was  to  include  such  lands  in  the  district,  provided 
the  lands  were  under  your  jurisdiction  as  con- 
templated by  section  1  of  the  Taylor  Grazing  Act. 

Prior  to  Executive  Order  No.  5522,  the  lands 
affected  were  vacant  public  lands  and,  ajs  such, 
were  under  the  juriscliction  of  this  Department. 
Therefore,  in  answering  the  Director's  question, 
it  is  necessary  first  to  determine  whether  or  not 
such  jurisdiction  was  vacated  by  the  order. 

Since  the  jurisdiction  over  the  withdrawn  lands 
was  in  this  Department  prior  to  the  Executive 
order,  it  remained  there  unless,  by  the  terms  of 
that  order,  it  was  placed  elsewhere.  There  is  noth- 
ing in  the  Executive  order  which  in  any  manner 
indicates  that  the  jurisdiction  over  the  lands  was 
to  be  transferred  elsewhere.  The  order  merely 
states  that  the  lands  are  withdrawn  for  classification 
and  in  aid  of  legislation.  It  is  true  that  the  lands 
were  withdrawn  at  the  suggestion  of  the  Arizona 
State  Game  Commission,  but  the  order  does  not 
purport  to  give  that  Commission  control  over  the 
land.  It  is  also  true  that,  upon  the  promulgation 
of  the  order,  the  State  placed  a  herd  of  buffalo 
upon  the  land,  but  this  was  merely  an  exercise,  by 
the  State,  of  tlie  implied  license  which  the  public 
enjoyed,  prior  to  the  passage  of  the  Taylor  Graz- 
ing Act,  to  graze  livestock  on  the  public  domain. 
It  did  not  constitute  an  assumption  by  the  State 
of  jurisdiction  over  the  lands.  Accordingly,  I  feel 
that  the  order  did  not  have  the  effect  of  revoking 
this  Department's  jurisdiction  over  the  land,  but 
merely  prevented,  so  long  as  it  was  in  force,  the 
alienation  of  title  to  the  lands  through  settlement, 
location,  sale  or  entry. 

It  should  be  noted  that  the  Executive  order 
did  not  serve  entirely  to  deprive  this  Department 
of  its  authority  to  take  certain  action  with  respect 
to  the  lands.  For  example,  the  act  of  June  25, 
1910,  supra,  as  amended,  under  the  authority  of 
which  the  order  was  promulgated,  did  not  prohibit 


locations  under  the  mining  laws  of  land  valuable 
for  metalliferous  minerals,  the  issuance  of  leases 
under  the  mineral  leasing  laws,  or  the  acquisition 
or  granting  of  certain  rights-of-way,  all  of  which 
fall  within  the  jurisdiction  of  this  Department. 
Also,  in  the  event  that  timber,  coal  or  other  types 
of  trespass  occurred  on  the  lands,  there  can  be  no 
doubt  that  such  offenses  would  be  properly  cog- 
nizable by  this  Department,  and  that  it  would  be 
the  proper  agency  of  the  Government  to  investi- 
gate such  offenses  and  to  initiate  proper  action  for 
the  protection  of  the  lands.  As  against  this  field 
of  jurisdiction  which,  notwithstanding  the  with- 
drawal, still  remains  in  this  Department,  there  is 
nothing  whatever  that  would  support  any  claim 
of  jurisdiction  over  the  lands  by  any  other  agency 
of  the  Government. 

Accordingly,  it  is  my  opinion  that  the  Executive 
order  did  not  deprive  this  Department  of  its  juris- 
diction over  the  lands. 

It  may  be  pointed  out  that  a  similar  conclusion 
has  heretofore  been  reached  by  the  Department  in 
connection  with  the  administration  of  the  act  of 
March  4,  1911  (36  Stat.  1253,  43  U.S.C.  sec.  961). 
That  act  provides,  among  other  things,  for  the 
granting  of  rights-of-way  upon  public  lands,  na- 
tional forests,  and  resei'vations,  for  poles  and  lines 
for  the  distribution  of  electrical  power  and  for 
telephone  and  telegraph  purposes.  Such  rights- 
of-way  are  granted  by  this  Department,  but  where 
they  involve  any  reservation  of  the  United  States, 
they  can  only  be  granted  upon  the  approval  "of 
the  chief  officer  of  the  department  under  whose 
supervision  or  control   such   reservation   falls." 

In  the  earlier  regulations  under  this  act  (41 
L.D.  454)    the  following  statement  appears: 

"For  the  purposes  of  this  statute,  national 
parks,  Indian  reservations,  and  reservations  for 
water  power  sites,  irrigation,  classification  of 
lands,  or  other  public  purposes,  created  under 
the  withdrawal  act  of  June  25,  1910  (36  Stat., 
847) ,  are  considered  to  be  under  the  jurisdic- 
tion of  the  Department  of  the  Interior;  mili- 
tary reservations  under  the  jurisdiction  of  the 
War  Department;  and  reservations  created  for 
the  special  occupancy,  use,  or  control  of  other 
departments  under  the  jurisdiction  of  such  de- 
partments, respectively.  The  Attorney  General 
on  February  3,  1912,  advised  the  Secretaries 
of  the  Interior  and  Agriculture  that,  for  this 
purpose,  national  forests  are  under  the  juris- 
diction of  the  Department  of  Agriculture  (29 
Op.,  303)."   (Italics  supplied.) 

Also,  in  the  latest  regulations  under  the  act 
(Circular  No.   1461a,  43  CFR,  Part  245),  a  state- 
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ment  appears  which  is  similar  in   all   respects   to 
the  above. 

That  the  departmental  order  of  July  9,  1934, 
supra,  did  not  affect  your  jurisdiction  over  the 
lands  is  clear,  first,  because  it  included  only  "un- 
reserved" lands,  thus  excluding  the  lands  included 
in  the  Executive  order,  and  secondly,  because  it 
was  promulgated  pursuant  to  the  authority  granted 
to  you  by  section  4  of  the  act  of  March  3,  1927, 
supra,  and  because  its  purpose  was  to  facilitate 
exchanges  which  were  to  be  carried  out  by  this 
Department  under  the  provision  of  the  act  of  Jime 
14,  1934,  supra. 

I  find  then,  that  the  lands  herein  in  question 
have  at  all  times  been  under  the  jurisdiction  of 
this  Department  within  the  meaning  of  section  1  of 
the  Taylor  Grazing  Act.  That  this  jurisdiction  is 
not  as  full  as  it  might  have  been,  had  the  Executive 
order  not  been  promulgated,  is  clear,  but  at  least 
it  was  of  such  extent  that,  when  you  signed  the 
order  of  July  9,  1935,  creating  Arizona  Grazing 
District  No.  1,  you  were  the  one  whose  consent 
was  required  in  order  to  permit  the  inclusion  of  the 
lands  in  the  district.  Accordingly,  when  you  created 
the  district,  and  lisited  the  withdrawn  lands  as  a 
part  of  those  which  were  to  make  up  the  district, 
it  amounted  to  your  giving  such  consent. 

While  I  feel  that  this  conclusion  is  unassailable, 
I  consider  it  advisable  to  call  your  attention  to 
a  theory  which  has  been  advanced  that  the  giving 
of  such  consent  is  without  authority,  and  is  thus 
ineffective  to  include  the  lands  in  the  grazing 
district.  The  theory  is  based  upon  a  construction 
of  section  1  of  the  Taylor  Grazing  Act. 

Section  1,  after  providing  that  you  may  estab- 
lish grazing  districts  "not  exceeding  in  the  aggre- 
gate an  area  of  one  hundred  and  forty-two  million 
acres  [80  million  in  the  original  act]  of  vacant, 
unappropriated  and  unresei-ved  lands  from  any 
part  of  the  public  domain  of  the  United  States 
(exclusive  of  Alaska)  .  .  .",  then  provides  in  sub- 
stance (the  exact  wording  is  quoted  above)  that 
withdrawn  or  reserved  lands  may  be  included  in 
such  districts  if  the  head  of  the  department  having 
jurisdiction  thereover  gives  consent  thereto.  Soon 
after  the  act  was  passed  on  June  28,  1934,  the 
President  withdrew,  by  Executive  Order  No.  6910 
and  Executive  Order  No.  6964,  of  November  26, 
1934,  and  February  .5,  1935,  respectively,  practically 
all  of  the  vacant,  unreserved  and  unappropriated 
public  lands,  aggregating  approximately  173  mil- 
lion acres,  and  reserved  them  for  certain  purposes. 
If,  by  consent  of  the  head  of  the  department  hav- 
ing jurisdiction  over  the  lands  thus  withdrawn  and 
reserved,  the  lands  can  be  included  in  grazing 
districts,   the  entire   173  million  acres  could   thus 


he  included  and  the  acreage  limitation  of  the  act 
defeated.  From  this  it  is  argued  that  a  statute 
should  not  be  so  interpreted  as  to  thwart  the  will 
of  the  legislators,  and  in  order  to  give  effect  to  the 
expressed  acreage  limitation,  the  consent  proviso 
should  be  considered  ineffective  and  be  disregarded, 
in  which  case  there  is  no  authority  of  law  for  plac- 
ing reserved  lands  in  grazing  districts. 

Manifestly,  if  such  an  interpretation  were 
adopted,  your  consent  to  the  inclusion  in  the  graz- 
ing district  of  the  lands  herein  in  question,  which 
consent  is  implicit  in  the  order  of  July  9,  1935, 
was  ineffective,  and  the  lands  are  not  now  and 
never  have  been  a  part  of  the  district.  I  am  not 
in  agreement  with  such  an  interpretation  or  con- 
clusion. 

In  an  opinion  dated  October  19,  1935  (38  Op. 
Atty.  Gen.  351) ,  the  then  Acting  Attorney  General, 
in  considering  the  effect  of  these  very  provisions 
of  section  I,  found  little  difficulty  in  reconciling 
the  two  provisions  in  such  a  manner  as  to  permit 
both  to  operate  and  yet  carry  out  what  was  un- 
doubtedly the  will  of  Congress.  In  the  opinion  it 
is  reasoned  that,  in  view  of  the  fact  that  Executive 
Orders  No.  6910  and  6964,  supra,  had  not  been 
promulgated  at  the  time  of  the  consideration  in 
Congress  of  the  bill  which  later  became  the  Taylor 
Grazing  Act,  the  Congress  intended  that  only  80 
million  acres  of  land  which  was  then  vacant,  un- 
reserved and  unappropriated  should  be  included  in 
grazing  districts  and  that  therefore  the  acts  should 
be  construed  so  as  to  carry  out  this  intent.  There 
is  nothing  in  the  opinion  which  in  any  manner 
indicates  that  the  Acting  Attorney  General  felt 
that  the  consent  proviso  should  be  considered  in- 
effective, and  it  is  my  opinion  that  it  is  still  effec- 
tive and  can  be  invoked  to  bring  any  lands  which 
were  withdrawn  and  reserved  at  the  time  of  the 
passage  of  the  Taylor  Grazing  Act  into  grazing 
districts. 

As  the  lands  in  House  Rock  Valley  were  with- 
drawn several  years  before  the  passage  of  the  act, 
and  were  thus  unaffected  by  the  subsequent  Execu- 
tive orders  mentioned,  no  reason  appears  why  the 
consent  proviso  is  not  applicable  thereto. 

Therefore,  it  is  my  opinion  that  the  withdrawn 
lands  are,  and  at  all  times  since  July  9,  1935, 
have  been,  a  part  of  Arizona  Grazing  District  No. 
1. 

Fowler  Harper, 

Solicitor. 

Approved:   February  14,   1944. 

Michael  W.  Straus,  First  Assistant  Secretary. 
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Re:  Authority  of  the  Secretary  to  transfer,  con- 
solidate or  regroup  all  the  oil  and  gas  func- 
tions of  the  Department. 
Held:  1.  All  of  the  functions,  with  the  exception 
of  those  of  the  Bureau  of  Mines,  certain 
of  those  exercised  by  the  Geological  Sur- 
vey, and  the  General  Land  Office  func- 
tion relating  to  oil  placer  mining  claims 
initiated  prior  to  the  act  of  February  25, 
1920,  are  vested  unqualifiedly  in  the 
Secretary  of  the  Interior  by  statute  or 
Executive  order.  As  to  such  functions 
it  is  clear  that  the  Secretary  has  com- 
plete authority  to  provide  for  their  exer- 
cise and  in  so  doing  may  effect  their 
transfer,  consolidation  or  regrouping.  See 
5  U.S.C.  sees.  22  and  38. 

2.  Certain  oil  functions  vested  in  the  Geo- 
logical Survey  may  be  transferred  by  the 
Secretary  since  similar  functions  are 
specifically  vested  in  another  bureau  or 
in  the  Secretary. 

3.  The  oil  functions  of  the  Bureau  of  Mines 
were  originally  vested  in  that  Bureau 
by  statute.  As  a  result,  however,  of  re- 
organization acts  and  Executive  order 
transfers  these  functions  have  been  placed 
in  the  hands  of  the  Secretary  to  be  ad- 
ministered by  him  and  having  the  power 
so  placed  in  his  hands  he  may  locate  it 
where  he  desires. 

4.  The  General  Land  Office  function  relat- 
ing to  oil  placer  mining  claims  initiated 
prior  to  the  act  of  February  25,  1920,  is 
provided  for  in  30  U.S.C.  sec.  29  which 
while  silent  as  to  the  performer  of  the 
function,  specifies  a  procedure  involving 
the  General  Land  Office.  This,  together 
with  section  453,  Rev.  Stat.,  would  seem 
to  place  the  function  specifically  in  the 
General  Land  Office  and  render  a  trans- 
fer of  the  function  unauthorized. 


Memorandum  for  the  Under  Secretary: 

You  have  informally  requested  that  I  advise  you 
with  respect  to  the  authority  of  the  Secretary  to 
transfer,   consolidate   or  regroup  all   the  oil    and 


gas  functions  of  the  Department.  I  am  of  the 
opinion  that  the  Secretary  has  full  power  in  this 
regard  with  the  minor  exception  hereafter  noted. 

I  shall  first  describe  all  the  oil  and  gas  func- 
tions within  the  Department  and  their  statutory 
sources,  and  then  discuss  the  Secretary's  power  to 
transfer,  consolidate  or  regroup  them. 

A. 

The  Departmental  oil  and  gas  functions  are 
exercised  by  the  General  Land  Office,  the  Geo- 
logical Survey,  the  Office  of  Indian  Affairs,  the 
Bureau  of  Mines  and  the  Petroleum  Conservation 
Division.  The  character  of  these  functions  is  as 
follows: 

1.  General  Land  Office.  The  basic  General  Land 
Office  oil  and  gas  functions  are  the  handling  of  ap- 
plications and  the  issuance  of  various  types  of  oil 
and  gas  leases  for  public  lands,  and  certain  phases 
of  the  administration  of  such  leases  after  their 
issuance.  The  latter  includes  (1)  collection  of 
royalty  payments;  and  the  consideration  of  (2) 
lease  bonds;  (3)  cancellation  of  leases  and  offers 
of  surrender;  (4)  consolidation  of  leases,  reduc- 
tion of  rentals  and  royalties  and  suspension  of 
operations;  (5)  contracts  between  the  lessees  or 
their  operators  and  purchasers  of  production;  (6) 
new  discoveries  entitling  the  lessees  to  a  flat  royalty 
of  1214  percent  for  ten  years;  and  (7)  recom- 
mendations of  the  Geological  Survey  that  the 
Secretary  approve  proposed  unit  plans,  or  the 
amendment  of  such  plans  or  their  termination. 

All  of  the  foregoing  functions  are  authorized  by 
the  act  of  February  25,  1920  (41  Stat.  437),  as 
amended  and  supplemented  (30  U.S.C.  sees.  184, 
221  et  seq.). 

In  addition,  the  General  Land  Office  issues  pa- 
tents pursuant  to  30  U.S.C.  sec.  29  for  oil  placer 
mining  claims  initiated  prior  to  the  act  of  February 
25,  1920,  and  thereafter  validly  maintained  vinder 
the  mining  laws  or,  in  proper  cases,  invalidates 
such  claims  pursuant  to  the  general  authority  con- 
tained in  section  453,  Rev.  Stat.  (43  U.S.C.  sec.  2) . 
See  Cameron  v.  United  States,  252  U.S.  450. 

The  General  Land  Office  also  exercises  the  fore- 
going functions  in  connection  with  Federal  areas 
transferred  to  this  Department  by  Executive  order, 
for  example,  the  Los  Cerritos  Channel,  Executive 
Order  No.  9326,  April  7,  1943,  8  F.R.  4683,  and 
the  Rio  Vista  Gas  Field,  Executive  Order  No.  9087, 
March  5,  1942,  7  F.R.  1743.  The  power  to  do 
this  is  derived  from  the  "implied  authority  in  the 
Executive  l^ranch  to  take  protective  measures  in 
cases  where  lands  acquired  by  the  United  States 
for  a  specific  public  purpose  are  found  to  contain 
oil  which  is  being  drained  by  adjoining  owners- 
such  lands  not  being  subject  to  the  Mineral  Leas- 
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ing  Act  of  February  25,  1920  (41  Stat.  437),  as 
amended  (U.S.C,  title  30,  sec.  181)."  See  Atty. 
Gen.  Op.  dated  April  2,  1941,  Vol.  40,  Op.  No.  7 
and  Atty.  Gen.  Op.  dated  January  3,  1941,  Vol. 
40,  Op.  No.  1. 

2.  Geological  Survey.  Through  its  Geologic 
Branch,  the  Geological  Survey  makes  appraisals 
of  the  petroleum  resources  of  the  country  by 
geologic  investigations  and  studies  and  compiles 
scientific  and  technical  data  useful  to  the  petro- 
leum industry  in  its  search  for,  and  development 
of,  petroleum.  Through  the  Mineral  Classification 
Division  of  the  Conservation  Branch,  the  Survey 
classifies  public  domain  lands  for  their  oil  and 
gas  value.  These  functions  are  performed  under 
authority  contained  in  the  act  of  March  3,   1879 

(20  Stat.  394;  43  U.S.C.  sec.  31). 

The  Oil  and  Gas  Leasing  Division  of  the  Con- 
servation Branch  of  the  Survey  supervises  drilling 
development  and  production  of  oil  and  gas  on 
public  domain,  Indian  and  Naval  Petroleum  Re- 
serve lands.  It  negotiates  and  recommends  the  ap- 
proval of  unit  or  cooperative  agreements  for  the 
purpose  of  more  prof>erly  conserving  the  natural 
resources  of  oil  and  gas  fields.  It  exercises  super- 
vision over  the  disposal  of  oil  and  gas  and  their 
products  by  reviewing  sales  contracts,  division 
orders  and  other  methods  of  disposal.  It  also  per- 
forms the  accoimting  work  required  in  connection 
with  the  computation  of  royalties  due  the  United 
States  and  the  Indians.  The  statutory  authorization 
to  perform  these  duties  with  respect  to  public 
lands  stems  from  the  act  of  February  25,  1920,  as 
amended  (41  Stat.  437;  30  U.S.C.  sees.  184,  221 
et  seq.)  ;  with  respect  to  Indian  lands,  the  statutes 
cited  hereafter  under  the  Indian  Office  section; 
and  with  respect  to  Naval  Petroleum  Reserve 
lands,  31  U.S.C.  sec.  686. 

3.  Office  of  Indian  Affairs.  The  oil  and  gas 
functions  of  the  Office  of  Indian  Affairs  relate  to 
oil  production  and  development  on  Indian  Reser- 
vations and  include  (a)  issuance  of  oil  leases  on 
Indian  lands,  (b)  sales  of  royalty  interests  in  oil 
leases,    (c)    approval  of  assignments  of  oil   leases, 

(d)  approval  of  unitization  and  operating  agree- 
ments, (e)  cancellation  of  oil  leases,  (f)  approval 
of  surety  bonds  or  other  security,  (g)  determina- 
tion of  acreage  limitations,  (h)  determination  of 
rents  and  royalties  to  be  paid  by  lessees,  (i)  collec- 
tion and  disbursement  of  rents  and  royalties,  (j) 
imposition  of  restrictions  on  drilling  and  produc- 
tion for  protection  of  Indians  and  in  aid  of  con- 
servation of  natural  resources,  (k)  regulation  of 
amount  and  manner  of  production,  (1)  adminis- 
tration with  the  aid  of  the  Geological  Survey  of 
operating  regulations,  (m)  approval  of  drilling 
contracts  or  agreements,    (n)    approval   of   agree- 


ments for  the  extension  or  renewal  of  oil  mining 
leases,  (o)  issuance  of  prospecting  permits,  (p) 
determination  of  when  offset  wells  shall  be  drilled 
or  the  amount  of  compensation  to  be  paid  in  lieu 
of  drilling,  (q)  control  of  well-spacing  and  pro- 
duction allotments  (r)  control  of  well  drilling  to 
assure  diligent  development,  (s)  approval  of  the 
use  by  operators  of  new  production  methods,  and 
(t)  interpretation  and  enforcement  of  provisions 
of  leases  and  regulations. 

The  foregoing  functions  are  authorized  by  the 
general  acts  of  May  II,  1938  (52  Stat.  347;  25 
U.S.C.  sec.  396a,  b,  c,  and  d) ,  and  March  3,  1909 
(35  Stat.  781,  783;  25  U.S.C.  sec.  396),  and  certain 
special  acts  (50  Stat.  862;  41  Stat.  751;  44  Stat. 
658;  34  Stat.  539;  41  Stat.  1249;  45  Stat.  1478;  52 
Stat.  1034;  39  Stat.  159;  44  Stat.  300;  42  Stat.  857; 
43  Stat.  Ill;  35  Stat.  312). 

4.  Bureau  of  Mines.  The  functions  of  the  Bureau 
of  Mines  with  respect  to  oil  and  gas  include  the 
performance  of  exploratory  and  investigative  work; 
technical  research  through  laboratory  and  field 
experimental  work  relating  to  (a)  evaluation  of 
crude  oils  for  components  most  suitable  for  pro- 
duction of  high  octane  aviation  gasoline  and 
other  war  materials,  (b)  studies  of  blending  of 
aviation  gasoline  components  to  afford  most  effec- 
tive use  of  available  materials,  (c)  studies  of  "con- 
densate" fields  and  natural  deposits  of  other  types 
with  special  reference  to  reserve  of  liquid  and 
natural  gas  and  components  available  for  manufac- 
ture of  products  for  war  use  at  the  specific  request 
of  the  Petroleum  Administration  for  War,  (d) 
studies  of  secondary  recovery  to  increase  oil  pro- 
duction, including  stimulation  of  production  of 
Pennsylvania-Grade  crude  oils  for  the  manufacture 
of  aviation  lubricants,  (e)  studies  of  thermodyna- 
mics of  petroleum  with  special  reference  to  con- 
version of  butane  to  butadiene  (the  raw  material 
for  synthetic  rubber  production) ,  (f)  reclamation 
of  hiejh  melting  point  microcrystalline  wax  from 
petroleum  wastes,  and  (g)  survey  of  characteris- 
tics of  motor  gasolines;  health  and  safety  programs 
in  the  petroleum  industry;  statistical  and  economic 
studies  of  mineral  industries,  involving  the  securing 
of  information  on  production,  stocks,  distribution 
and  consumption  of  crude  petroleum  products,  in- 
cluding the  capacity  and  location  of  refined  brands, 
mileage  of  pipelines  and  storage  facilities,  and  ac- 
cidents in  the  petroleum  industry.  In  appropriate 
cases  reports  are  published.  The  foregoing  func- 
tions are  performed  pursuant  to  the  authority 
contained  in  sections  2  and  3  of  the  act  of  May 
16,  1910,  as  amended  (36  Stat.  369.  370;  30  U.S.C. 
sees.  3  and  5) ,  and  the  Interior  Department  Ap- 
propriation Act,  1944. 
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The  Bureau  of  Mines  also  perforais  functions 
involving  the  acquisition  of  helium-gas-bearing 
lands  and  the  conservation,  production  and  disposi- 
tion of  the  helium  gas.  The  functions  are  autho- 
rized by  the  act  of  March  3,  1925,  as  amended  (43 
Stat.  1110;  50  U.S.C.  sees.  161-166). 

5.  Federal  Petroleum  Board  and  Petroleum  Con- 
servation Division,  (a)  The  Federal  Petroleum 
Board  enforces  the  Connally  Act  and  regulations. 
Its  functions  in  this  respect  include  the  securing 
of  monthly  rep>orts  of  petroleum  production,  trans- 
portation and  refining  operations  from  oil  opera- 
tors and  reports  of  petroleum  cargoes  from  opera- 
tors of  tankers,  barges  and  other  vessels;  the  phys- 
ical inspection  of  properties  and  facilities  of  oil 
operators;  and  the  investigation  of  cases  involving 
or  believed  to  involve,  violations  of  the  Connally 
Act  or  regulations.  The  Board  was  established  by 
the  Secretary  pursuant  to  authority  granted  him 
in  Executive  Order  No.  7756,  December  1,  1937, 
issued  pursuant  to  section  11  of  the  Connally  Act 
of  February  22,  1935,  (49  Stat.  30,  33;  15  U.S.C. 
sec.  715j) . 

(b)  The  Petroleum  Conservation  Division  was 
established  by  the  Secretary  of  the  Interior  (Orders 
No.  1054,  March  14,  1936,  and  No.  1057,  March  31, 
1936)  to  assist  in  administering  the  Connally  Act 
of  February  22,  1935,  as  amended  (49  Stat.  30;  15 
U.S.C.  sees.  715-715  1)  ;  to  cooperate  with  the 
Interstate  Oil  Compact  Commission  and  the  oil  and 
gas  producing  States  in  the  prevention  of  waste  in 
oil  and  gas  production  and  in  the  adoption  of  uni- 
form oil  and  gas  conservation  laws  and  regulations; 
and  to  keep  informed  currently  as  to  the  move- 
ment of  petroleum  and  |>etroleum  products  in 
interstate  commerce  in  order  to  be  in  position  to 
report  to  the  President  a  lack  of  parity  between 
the  supply  of  and  the  consumptive  demand  for 
petroleum  and  petroleum  products.  These  func- 
tions are  performed  pursuant  to  the  act  of  Feb- 
ruary 22,  1935,  as  amended  (49  Stat.  30;  15  U.S.C. 
sees.  715-7151),  and  Executive  Order  No.  7756, 
dated  December  1,  1937. 

B. 

All  of  the  foregoing  functions,  with  the  excep- 
tion of  those  of  the  Bureau  of  Mines,  certain  of 
those  exercised  by  the  Geological  Survey,  and  the 
General  Land  Office  function  relating  to  oil  placer 
mining  claims  initiated  prior  to  the  act  of  Feb- 
ruary 25,  1920,  are  vested  unqualifiedly  in  the 
Secretary  of  the  Interior  by  statute  or  Executive 
order.  As  to  those  functions  vested  in  the  Secretary 
it  is  clear  that  he  has  complete  authority  to  pro- 
vide for  their  exercise  and  in  so  doing  may  effect 
their  transfer,  consolidation  or  regrouping.   This 


authority  is  contained  in  5  U.S.C.   sec.  22,  which 

provides  that, 

"The  head  of  each  department  is  authorized 
to  prescribe  regulations,  not  inconsistent  with 
law,  for  the  government  of  his  department, 
the  conduct  of  its  officers  and  clerks,  the  distri- 
bution and  performance  of  its  business,  and  the 
custody,  use  and  preservation  of  the  records, 
papers,  and  property  appertaining  to  it." 

And  in  5  U.S.C.  sec.  38,  which  provides  that, 

"Each  head  of  a  department  may,  from  time 
to  time,  alter  the  distribution  among  the 
various  bureaus  and  offices  of  his  department, 
of  the  clerks  and  other  employees  allowed  by 
law,  except  sucli  clerks  or  employees  as  may 
be  required  by  law  to  be  exclusively  engaged 
upon  some  specific  work,  as  he  may  find  it 
necessary  and  proper  to  do,  but  all  details 
hereunder  shall  be  made  by  written  order  of 
the  head  of  the  Department,  and  in  no  case 
be  for  a  period  of  time  exceeding  one  hundred 
and  twenty  days.  Details  so  made  may,  on  ex- 
piration, be  renewed  from  time  to  time  by 
written  order  of  the  head  of  the  department, 
in  each  particular  case,  for  periods  of  not  ex- 
ceeding one  hundred  and  twenty  days." 

While  the  authority  conferred  in  the  foregoing 
statutes  is  clearly  applicable  in  the  case  of  func- 
tions vested  in  the  Secretary,  the  Secretary's  power 
in  connection  with  functions  specifically  vested  in 
a  Departmental  bureau  or  office  is  rendered  doubt- 
ful by  reason  of  the  inhibition  against  action  "in- 
consistent with  law."  As  a  general  principle  func- 
tions specifically  vested  in  a  bureau  or  office  by 
statute  may  not  be  transferred  or  redistributed  by 
the  head  of  the  department,  27  Op.  Atty.  Gen. 
542;  29  Op.  Atty.  Gen.  247;  Goodnow,  Principles 
of  the  Administrative  Law  of  the  United  States, 
pp.  122—124.  It  does  not  follow,  however,  that  the 
transfer  or  redistribution  of  such  functions  is  pre- 
cluded in  every  case. 

Where,  for  instance,  similar  functions  are  specifi- 
cally vested  by  statute  in  two  or  more  bureaus 
I  believe  the  Secretary  is  authorized  to  transfer 
the  functions  between  those  bureaus.  Similarly, 
where  like  functions  are  specifically  vested  in  the 
Secretary  and  one  or  more  bureaus,  the  Secretary 
is  authorized  to  select  the  bureau  to  perform  the 
function.  Clearly,  no  transfer  of  a  function  "in- 
consistent with  law"  would  thereby  be  accom- 
plished. Such  a  selection  would  merely  amount  to 
the  kind  of  internal  organization  and  distribution 
of  departmental  business  authorized  by  5  U.S.C. 
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sees.  22  and  38.*  This  is  true  with  regard  to  the 
public  land  oil  and  gas  value  classification  func- 
tions and  the  petroleum  resource  appraisal  func- 
tions exercised  by  the  Mineral  Classification  Divi- 
sion and  the  Geologic  Branch,  respectively,  of  the 
Geological  Survey.  The  performance  of  these  func- 
tions is  authorized  both  by  the  act  of  March  3, 
1879  (20  Stat.  394;  43  U.S.C.  sec.  31),  naming 
the  Geological  Survey,  and  by  the  Mineral  Leasing 
Act  of  February  25,  1920  (41  Stat.  437;  30  U.S.C. 
sec.  184  et  seq.) ,  which  vests  the  powers  granted 
in  the  Secretary.  In  these  circumstances  I  believe 
the  Secretary  may  make  such  provision  for  the 
exercise  of  the  functions  as  he  considers  appro- 
priate. 

The  oil  and  gas  functions  exercised  by  the 
Bureau  of  Mines  were  originally  specifically  vested 
in  that  Bureau,  subject  to  the  supervision  of  the 
Secretary  of  the  Interior,  by  statute.  See  act  of 
May  16,  1910,  as  amended  (36  Sta.  369,  370;  30 
U.S.C.  sees.  3  and  5),  and  act  of  March  3,  1925, 
as  amended  (43  Stat.  1110;  50  U.S.C.  sees.  161-166) . 
The  history  of  the  Bureau  discloses  that  while  in 
1910  it  was  by  statute  thus  established  in  this 
Department,^  in  1925  it  was  by  Executive  order,"* 
issued  pursuant  to  section  12  of  the  act  of  February 
14,  1903,  (32  Stat.  825,  830)  ;  transferred  to  the 
Department  of  Commerce  with  the  exception  of 
the  oil-leasing  and  mineral-leasing  functions  which 
remained  in  this  Department  and  were  transferred 
by  the  Secretary  *  to  the  Geological  Survey.  In 
1933,  the  President^  returned  the  Bureau  to  this 
Department  pursuant  to  the  Reorganization  Act 
of  1933  "^  which  provides  in  section  405  (c)  that  the 
laws  relating  to  a  transferred  agency  "shall  be  ad- 
ministered by  the  head  of  the  executive  agency  to 
which  the  transfer  is  made  or  with  which  the  con- 
solidation is  eff^ected."  And  the  Executive  order 
making  the  transfer  provided  for  the  Bureau  and 
all  the  functions  thereof  "to  be  administered  under 
the  supervision  of  the  Secretary  of  the  Interior." 
The  President  has  authorized  the  Secretary  to  ex- 
ercise the  authority  contained  in  the  Second  War 
Powers  Act,  1942,  "in  connection  with  the  helium 


'  Departmental  practice  has  been  in  accord  with  this  view. 
See  memorandum  of  May  6,  1940.  relating  to  the  exercise  of 
wildlife  functions  in  national  parks  by  the  Fish  and  Wildlife 
Service;  Order  No.  54,  June  25,  1925,  transferring  the  Oil 
Leasing  Division  of  the  Bureau  of  Mines  to  the  Geological 
Survey;  and  Order  No.  1743,  October  5,  1942,  transferring 
the  Geophysical  Section  of  the  Geological  Survey  to  the 
Bureau   of   Mines. 

=  Act  of  May  16,  1910    (36  Stat.  369,  370). 

■•■  Executive  Order  No.  4239,  June  4,  1925. 

*  Departmental  Order  No.  54,  June  25,  1925. 

^Executive  Order  No.  6611,  February  22,  1934. 

"Act  of  March  3,  1933,   (47  Stat.  1489,  1517). 


development  and  production  program  of  the  De- 
partment of  the  Interior."  '' 

Relying  on  this  history,  I  think  that,  for  the 
following  reasons,  the  functions  of  the  Bureau  now 
have  been  placed  in  the  hands  of  the  Secretary  to 
be  administered  by  him  and  having  the  power  so 
placed  in  his  hands  the  Secretary  may  locate  it 
where  he  desires; 

(1)  The  acts  of  February  14,  1903,  and  March 
3,  1933,  vested  power  in  the  President  to  transfer 
the  functions  of  the  Bureau  of  Mines  and  in  so 
doing  to  vest  them  in  the  head  of  the  transferee 
Department. 

(2)  In  exercising  this  power  to  reorganize  the 
Bureau  the  President  has  finally  placed  the  power 
over  its  functions,  reduced  in  some  cases  and 
augmented  in  others  by  the  transfers  in  question, 
in  the  Secretary  of  the  Interior. 

(3)  Since  the  Bureau's  functions  are  vested  in 
the  Secretary  he  may  effect  their  transfer  pursuant 
to  5  U.S.C.  sees.  22  and  38. 

There  remains  for  consideration  section  453, 
Rev.  Stat.  (43  U.S.C.  sec.  2) ,  which  provides  that 
the  "Commissioner  of  the  General  Land  Office  shall 
perform,  under  the  direction  of  the  Secretary  of 
the  Interior,  all  executive  duties  ...  in  anywise 
respecting"  the  public  lands  of  the  United  States. 
This  statute  does  not  require  the  public  land  oil 
and  gas  functions  to  be  performed  by  the  General 
Land  Office.  It  merely  means  that  the  public  land 
administrative  functions  are  to  be  performed  by 
the  Commissioner  of  the  General  Land  Office  "in 
the  absence  of  some  specific  provision  to  the  con- 
trary." 8  As  heretofore  pointed  out,  the  functions 
presently  involved  are  governed  by  a  "provision 
to  the  contrary,"  in  that  they  are  specifically  vested 
in  the  Secretary,  with  the  exception  of  the  General 
Land  Office  function  relating  to  oil  placer  mining 
claims  initiated  prior  to  the  act  of  February  25, 
1920.  This  function  is  provided  for  in  30  U.S.C. 
sec.  29  which,  while  silent  as  to  the  performer  of 
the  function,  specifies  a  procedure  involving  the 
General  Land  Office.  This,  together  with  section 
453,  Rev.  Stat.,  would  seem  to  place  the  func- 
tion specifically  in  the  General  Land  Office.  In 
these  circumstances,  a  transfer  of  this  function 
would  be  unauthorized. 

A  transfer  or  consolidation  of  the  oil  and  gas 
fimctions  of  the  Department  would  not  be  pre- 
cluded becau.se  of  appropriation  difficulties.  Until 
specific  appropriations  were  made  by  Congress  in 
conformity    with    the    new    arrangement,    the    ex- 


'  Executive  Order  No.  9178,  dated  May  30,  1942  (7  F.R. 
4196)  . 

0  Bishop  of  Nrsounlly  v.  Gibbon.  1,58  U.S.  1.55,  167;  Fisher 
V.  United  States,  37  App.  D.C.  436;  United  States  v.  Hitch- 
cock, 28  App.  D.C.  338. 
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penses  and  salaries  of  the  officers  and  employees 
might  be  paid  out  of  the  funds  already  appro- 
priated for  the  various  offices  and  bureaus  and 
functions  involved,  by  proration  among  the  dif- 
ferent appropriations  so  as  to  charge  each  appro- 
priation with  the  value  of  the  services  rendered 
to  the  bureau  for  which  such  appropriation  is 
made.^ 

It  is  my  opinion,  accordingly,  that  the  Secretary 
is  authorized  to  transfer,  consolidate  or  regroup 
the  oil  and  gas  functions  of  the  Department,  with 
the  exception  of  the  General  Land  Office  function 
relating  to  oil  placer  mining  claims  initiated  prior 
to  the  act  of  February  25,  1920."  This  latter  func- 
tion, of  course,  could  be  transferred  by  the  Presi- 
dent pinsuant  to  Title  I,  section  I,  of  the  First 
War  Powers  Act." 

Fowler  Harper, 

Solicitor. 


Moneys  Appropriated  to  Compensate  Pueblos 

For  Loss  of  Lands  and  Water  Rights-Use 

TO  Purchase  Lands  For  Lease  to 

Another  Tribe 


March  1,  1944. 


Syllabus 


Held:  (I)  That  under  the  acts  of  June  7,  1924  (43 
Stat.  639),  and  May  31,  1933  (48  Stat. 
108),  as  supplemented  by  sundry  appro- 
priation acts,  the  compensation  funds  of 
the  Pueblos  of  Picuris  and  Pojoaque 
may,  except  where  appropriated  for  the 
purchase  of  specified  tracts  of  land,  be 
expended  to  reacquire  lands  formerly 
owned  by  the  Pueblos  or  to  acquire 
other  lands  the  type  and  location  of 
which  are  committed  to  the  discretion 
and  judgment  of  the  governing  authori- 
ties of  the  Pueblos  and  the  Secretary  of 
the  Interior. 

(2)  That,  subject  to  administrative  deter- 
mination that  the  lands  to  be  purchased 
are  in  fact  being  acquired  for  the  benefit 
of  the  Pueblos  of  Picuris  and  Pojoaque, 
no  legal  objection  exists  to  the  use  of 
the  compensation  funds  of  the  two  Pueb- 
los in  making  these  purchases. 

(3)  That  since  the  act  of  May  25,  1918  (40 
Stat.  561,  570),  which  prohibits  additions 
to,  or  the  creation  of,  Indian  reservations 
in  New  Mexico,  was  intended  to  prevent 
executive  action  unsupported  by  Con- 
gressional authority,  the  prohibition  is 
without  application  to  land  acquisitions 
undertaken  under  specific  Congressional 
authority. 


Re:  Availability  of  moneys  appropriated  by  Con- 
gress to  compensate  the  Pueblos  of  Picuris 
and  Pojoaque  for  lands  and  water  rights 
lost  to  them  under  the  provisions  of  the  act 
of  June  7,  1924  (43  Stat.  636) ,  to  purchase 
lands  for  lease  to  the  Ramah  Navajos. 


"See  Solicitor's  opinion  of  April  22,  1933,  and  5  Comp. 
Gen.  1036. 

'0  Section  7  of  the  Strategic  Materials  Act  of  June  7,  1939 
(53  Stat.  812;  50  U.S.C.  sec.  98f)  ,  authorizes  and  directs  "the 
Secretary  of  the  Interior,  through  the  Director  of  the  Bureau 
of  Mines  and  the  Director  of  the  Geological  Survey  ...  to 
make  scientific,  technologic,  and  economic  investigations 
concerning  the  extent  and  mode  of  occurrence,  the  develop- 
ment, mining,  preparation,  treatment,  and  utilization  of  ores 
and  other  mineral  substances"  in  certain  described  circum- 
stances. This  act  has  not  been  considered  in  this  memoran- 
dum for  the  reason  that,  according  to  information  received 
by  mc,  neither  the  Bureau  of  Mines  nor  the  Geological  Sur- 
vey is  now  performing  functions  with  respect  to  oil  pursuant 
to  its  authorization.  Since  the  act  specifically  names  the 
Bureau  of  Mines  and  the  Geological  Survey  and  is  subsequent 
to  the  Executive  order  redistribution  of  functions  of  the 
Bureau  of  Mines,  I  believe  it  is  somewhat  doubtful  that  the 
Secretary  could  transfer  the  functions  away  from  the  named 
bureaus. 

"Act  of  December  18,  1941,  (55  Stat.  838;  50  U.S.C.  (app.) 
601). 


Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  Superintendent  for  the  United  Pueblos 
Agency,  New  Mexico,  has  raised  the  question  of 
whether  the  so-called  compensation  funds  of  the 
Pueblos  of  Pojoaque  and  Picuris  are  available  for 
the  purchase  of  lands  in  what  is  referred  to  as  the 
Ramah  Navajo  area  near  Ramah,  New  Mexico. 
Under  date  of  May  13,  1943,  the  governing  au- 
thorities of  the  Picuris  Pueblo  requested  that 
$75,000  of  its  moneys  be  used  for  the  purchase  of 
"land  in  the  Ramah-Navajo  Area,  said  land  to  be 
leased  to  the  Ramah  Navajo."  A  similar  request 
was  made  by  the  governing  authorities  of  the 
Pojoaque  Pueblo  under  date  of  April  7,  1943. 
Pursuant  to  these  requests  several  options  have 
already  received  the  approval  of  the  Department 
but  none  of  the  purchases  has  been  completed. 

The  funds  to  be  used  in  making  the  proposed 
purchases  accrued  from  appropriations  made  by 
the  Congress  to  compensate  the  Pueblos  in  New 
Mexico  for  lands  and  water  rights  lost  to  them 
pursuant  to  the  provisions  of  the  act  of  June  7, 
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1924  (43  Stat.  636)  .^  That  act  created  the  Pueblos 
Lands  Board  and  made  it  the  duty  of  the  board  to 
determine  the  lands  to  which  the  Indian  title  had 
not  been  extinguished  and  the  lands  valid  title 
to  which  had  vested  in  non-Indian  claimants  under 
the  act.  Section  6  imposed  upon  the  United  States 
liability,  and  made  it  the  duty  of  the  board  to 
award  compensation  to  the  Pueblos,  for  losses 
suffered  by  them  through  the  failure  of  the  United 
States  seasonably  to  prosecute  actions  for  the  re- 
covery of  the  Indians'  lands. 

Appropriations  of  the  sums  requested  to  meet 
the  awards  of  the  board  were  made  from  time  to 
time.  The  appropriation  for  the  Pueblo  Pojoaque 
amounting  to  $56,524.21  was  made  by  the  act  of 
April  22,  1932  (47  Stat.  91,  96).  By  the  act  of 
May  9,  1938  (52  Stat.  291,  299),  the  amount  so 
appropriated  was  specifically  made  available  for 
"the  purchase  of  additional  land  and  water  rights, 
the  development  of  water  for  irrigation  and  domes- 
tic purposes,  the  purchase  of  equipment  for  in- 
dustrial advancement,  and  for  such  other  purposes, 
except  per  capita  payments,  as  may  be  recom- 
mended by  the  governing  officials  of  the  Pojoaque 
Pueblo  and  be  approved  by  the  Commissioner  of 
Indian  Affairs."  - 

The  appropriation  to  meet  the  boaid's  compen- 
sation awards  to  the  Picuris  Pueblo  aggregate 
.1P62,758.59.-'  Of  this  sum  $7,684.50  was  made  avail- 
able by  the  act  of  March  4,  1929  (45  Stat.  1562, 
1569),  for  the  purchase  of  118,567  acres  of  land, 
and  the  sum  of  $52,574.09  was  made  available  by 
the  act  of  February  17,  1933  (47  Stat.  820,  825), 
for  the  "purchase  of  additional  land  and  water 
rights"  and  for  other  purposes. 

The  awards  of  the  Pueblos  Lands  Board  were 
found  to  be  inadequate  and  Congress  by  the  act 
of  May  31,  1933  (48  Stat.  108)  authorized  the  ap- 
propriation of  additional  compensation  moneys, 
such  appropriations  to  be  made  in  three  equal 
annual  installments  beginning  with  the  fiscal  year 
1937.  These  appropriations  were  made  by  the  acts 
of  June  22,  1936  (49  Stat.  1757,  1764),  August 
9,  1937  (50  Stat.  564,  571,  572),  and  May  9,  1938 
(52  Stat.  291,  299).  The  sums  so  appropriated 
for  the  Picuris  and  Pojoaque  Pueblos  total,  respec- 
tively, $66,574.40  and  $68,562.61.  The  appropria- 
tion acts  provided  in  each  case  that  the  moneys 
appropriated  may  be  expended  "as  authorized  by 


^For  a  statement  of  the  conditions  leading  up  to  the 
passage  of  the  act  of  1924,  see  Solicitor's  opinion  of  August 
7,  1929   (52  L.D.  694)  . 

-The  availability  for  like  purposes  of  the  unexpected 
balance  of  the  funds  so  appropriated  was  continued  until 
expended  by  the  act  of  May  10,  1939    (53  Stat.  685,  694)  . 

"See  acts  of  March  4,  1929  (45  Stat.  1562,  1569),  and 
April  22,  1932   (47  Stat.  91,  96) . 


the  act  of  May  31,  1933,  for  the  purchase  of  lands 
and  water  rights"  and  for  certain  other  purposes. 
Section  1  of  the  act  of  May  31,  1933,  authorized 
the  Secretary  of  the  Interior  to  expend  the  moneys 
subject  to  approval  of  the  governing  authorities  of 
the  pueblo  "for  the  purchase  of  lands  and  water 
rights  to  replace  those  which  have  been  divested 
from  said  pueblo  under  the  Act  of  June  7,  1924." 
Section  5  provides  that  with  exceptions  not  ma- 
terial here  the  moneys  authorized  to  be  appro- 
priated shall  be  disbursed  and  expended  by  the 
Secretary  "in  accordance  with  and  under  the 
terms  and  conditions  of  the  Act  approved  June 
7,  1924." 

Sections  8  and  19  of  the  act  of  1924  read: 

"Sec.  8.  It  shall  be  the  further  duty  of  the 
board  to  investigate,  ascertain,  and  report  to 
the  Secretary  of  the  Interior  the  area  and  the 
value  of  the  lands  and  improvements  appur- 
tenant thereto  of  non-Indian  claimants  within 
or  adjacent  to  Pueblo  Indian  settlements  or 
towns  in  New  Mexico,  title  to  which  in  such 
non-Indian  claimants  is  valid  and  indefeasible, 
said  report  to  include  a  finding  as  to  the  bene- 
fit to  the  Indians  in  anywise  of  the  removal 
of  such  non-Indian  claimants  by  purchase  of 
their  lands  and  improvements  and  the  transfer 
of  the  same  to  the  Indians,  and  the  Secretary 
of  the  Interior  shall  report  to  Congress  the 
facts  with  his  recommendations  in  the  premi- 
ses." 

"Sec.  19.  That  all  sums  of  money  which 
may  hereafter  be  appropriated  by  the  Congress 
of  the  United  States  for  the  purpose  of  pay- 
ing in  whole  or  in  part  any  liability  found  or 
decreed  under  this  Act  from  the  United  States 
to  any  pueblo  or  to  any  of  the  Indians  of 
any  pueblo,  shall  be  paid  over  to  the  Bureau 
of  Indian  Affairs,  which  Bureau,  under  the 
direction  of  the  Secretary  of  the  Interior,  shall 
use  such  moneys  at  such  times  and  in  such 
amounts  as  may  seem  wise  and  proper  for 
the  purpose  of  the  purchase  of  lands  and  water 
rights  to  replace  those  which  have  been  lost 
to  said  pueblo  or  to  said  Indians,  or  for  pur- 
chase or  construction  of  reservoirs,  irrigation 
works,  or  the  making  of  other  permanent  im- 
provements upon,  or  for  the  benefit  of  lands 
held  by  said  pueblo  or  said  Indians." 

Section  8  of  the  act  of  1924  contemplates  the 
reacquisition  of  lands  formerly  belonging  to  the 
Pueblos  within  or  adjacent  to  their  Indian  settle- 
ments or  towns,  and  section  19  of  that  act,  as  well  as 
section  1  of  the  act  of  1933,  provides  for  the  pur- 
chase of  lands  "to  replace"  those  which  had  been  | 


March  10,  1944 


Opinions  of  the  Solicitor 


1253 


lost  or  divested  under  the  act  of  1924.  The  lands 
here  in  question,  I  am  informed,  are  located  more 
than  one  hundred  miles  away  from  the  pueblo  set- 
tlements, but  I  find  no  obstacle  in  that  fact  to  the 
acquisition  here  proposed.  Where,  as  was  done  in  a 
number  of  instances,  appropriations  were  made  to 
carry  out  the  recommendations  made  by  the  board 
in  pursuance  of  section  8  of  the  act  of  1924,  the 
moneys  so  appropriated  clearly  may  not  be  used 
for  the  purchase  of  lands  other  than  those  spe- 
cifically indicated.  The  item  in  the  act  of  March 
4,  1929,  supra,  appropriating  |7, 684.50  of  Picuris 
funds  for  the  purchase  of  118.567  acres  of  land 
falls  within  this  category.*  Accordingly,  that  par- 
ticular appropriation  is  not  available  for  the 
proposed  purchase.  No  such  condition  attaches  to 
the  expenditure  of  the  remainder  of  the  Picuris 
funds  nor  to  any  of  the  Pojoaque  funds.  The  spe- 
cific authorizations  referred  to  above  contain  no 
limitation  with  respect  to  the  location  or  type  of 
lands  to  be  purchased.  The  use  of  the  words  "to 
replace"  obviously  was  not  intended  to  have  such 
a  restricted  meaning.  As  defined  by  lexicographers 
the  word  "replace"  means  "to  take  the  place  of"  or 
"to  supply  an  equivalent  for."  The  object  thus 
seems  to  have  been  to  make  the  moneys  available 
either  to  reacquire  the  lost  lands  or  to  acquire  other 
lands  in  their  stead,  the  type  and  location  of  which 
are  necessarily  committed  to  the  discretion  and 
judgment  of  the  Pueblo  authorities  and  the  Sec- 
retary of  the  Interior.^ 

The  requests  of  the  Pueblos  of  Picuris  and 
Pojoaque  that  their  funds  be  expended  in  the 
purchase  of  these  lands  contemplate  that  the  lands 
are  to  be  leased  to  the  Ramah  Navajos.  Since  there 
is  no  authority  for  the  use  of  Pueblo  compensation 
funds  except  for  the  benefit  of  the  Pueblos  con- 
cerned, I  assume  that  it  has  been  administratively 
determined  that  these  lands  are  in  fact  being  ac- 
quired for  the  benefit  of  the  Pueblos  of  Picuris 
and  Pojoaque.  Upon  this  assumption,  my  con- 
clusion is  that  there  is  no  legal  objection  to  the  use 
of  the  compensation  funds  of  the  two  Pueblos  in 
making  the  purchases. 

The  provision  in  the  act  of  May  25,  1918  (40 
Stat.  561,  570),  prohibiting  the  addition  to  or  the 
creation  of  Indian  reservations  in  the  State  of  New 
Mexico  "except  by  Act  of  Congress"  has  not  been 

*See  Hearings,  Second  Deficiency  Appropriation  Bill,  1929, 
page  434. 

°  This  interpretation  in  fact  accords  with  that  placed  on 
the  act  by  the  Committee  on  Public  Lands  and  Surveys. 
Referring  in  particular  to  sees.  8  and  19  of  the  act  of  1924 
the  Committee  said:  "It  thus  appears  that  the  two  sections 
in  substance  together  provide  for  a  substantial  effort  to  re- 
store to  the  Indians  the  lands  and  water  rights  which  they 
have  lost,  or  equivalents  therefor,  .  .  ."  Senate  Report  No. 
492,  68th  Cong.,  1st  sess. 


overlooked  in  reaching  the  foregoing  conclusion. 
I  deem  it  to  be  perfectly  clear  that  this  prohibition 
was  designed  to  prevent  executive  action  unsup- 
ported by  Congressional  authority  and  not  e.x.- 
ecutive  action  which,  as  in  the  present  case,  has 
been   specifically  authorized  by   the  Congress. 

Fowler  Harper, 

Solicitor. 


Eastern  Band  of  Cherokee  Indians- 
Power  TO  Establish  Membership  Roll 


March  10,  1944. 


Syllabus 


Re:  Powers  of  Tribal   Council   of  Eastern   Band 
of    Cherokee    Indians    to    establish    a    new 
tribal  membership  roll  in  view  of  the  pro- 
visions of  the  acts  of  June  4,  1924    (43  Stat. 
376),  and  March  4,  1931    (46  Stat.  1518). 
Held:  (1)    The  membership   roll   prepared   under 
the  act  of  June  4,  1924,  was  made  final 
and  conclusive  for  all  purposes  by  the 
terms  of  the  act. 

(2)  Under  the  amendatory  act  of  March  4, 
1931,  all  persons  whose  names  appear 
on  the  roll  prepared  under  the  act  of 
1924  and  who  are  now  living  must  be 
recognized  legally  as  members  of  the 
tribe  unless  it  can  be  shown  that  they 
have  voluntarily  renounced  their  tribal 
membership. 

(3)  The  only  effect  of  the  act  of  March  4, 
1931,  was  to  permit  changes  in  this  roll 
by  additions  of  newborns  and  deletions 
of  deceased  members  subject  to  the  lim- 
itation as  to  degree  of  blood  established 
by  the  act. 

(4)  The  Tribal  Council  derives  no  addi- 
tional powers  over  tribal  membership 
by  virtue  of  the  act  of  the  State  of  North 
Carolina  of  March  8,  1895. 

(5)  In  the  absence  of  further  legislation  the 
Tribal  Council  can  establish  a  roll  for 
all  current  tribal  purposes  only  by  or- 
ganizing under  the  Indian  Reorganiza- 
tion Act  of  June  18,  1934  (48  Stat. 
984) ,  but  the  mere  fact  that  the  Eastern 
Band  of  Cherokee  Indians  has  voted  to 
accept  the  Indian  Reorganization  Act 
is  not  a  sufficient  basis  for  this  authority. 

(6)  The  Tribal  Council  may,  however, 
strike  from  the  existing  membership 
roll  any  member  who  is  found  to  have 
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severed  his  tribal  relations,  and  taken 
up  the  habits  of  civilized  life  but  such 
adjudications  would  not  be  conclusive, 
and  would  not  deprive  such  member  of 
the  right  to  share  in  tribal  property. 
(7)  The  Tribal  Council  may  by  ordinances 
also  condition  the  benefits  and  privi- 
leges of  tribal  membership  upon  resi- 
dence on  the  reservation  but  such 
ordinances  would  have  to  be  applicable 
to  all  members  of  the  tribe  irrespective 
of  their  degree  of  Indian  blood. 

Memorandum  for  the   Commissioner 
of  Indian  Affairs: 

There  is  returned  to  you  herewith  for  further 
consideration  your  letter  of  October  27,  1943,  to 
the  Superintendent  of  the  Cherokee  Agency,  dis- 
cussing the  power  of  the  Eastern  Band  of  Cherokee 
Indians  to  establish  a  new  tribal  membership  roll. 

This  letter  is  occasioned  by  Resolution  No.  B-2 
adopted  by  the  Tribal  Council  of  the  Eastern 
Band  of  Cherokee  Indians  on  February  6  or  7, 
1940.  This  resolution  in  effect  requested  that  the 
Department  sponsor  legislation  to  purge  the  tribal 
membership  roll  prepared  under  the  act  of  June  4, 
1924  (43  Stat.  376) ,  of  all  persons  who  have  less 
than  1/16  degree  of  Indian  blood.  This  appears 
to  be  the  second  resolution  on  the  question  of 
tribal  membership  adopted  by  the  Tribal  Council. 
On  November  20,  1940,  it  adopted  Resolution  No. 
70  requesting  the  enactment  of  legislation  to  make 
it  possible  to  admit  into  membership  children 
born  since  June  4,  1924.  The  record  shows  that  the 
tribe  has  long  been  dissatisfied  with  the  roll  pre- 
pared under  the  act  of  June  4,  1924. 

No  action  to  effectuate  the  wishes  of  the  tribe 
has,  however,  been  taken  as  yet  pursuant  to  either 
resolution.  You  now  in  effect  propose  to  advise  the 
Tribal  Council  that  no  legislation  is  necessary  to 
purge  the  tribal  roll  of  persons  of  less  than  1/16 
degree  of  Indian  blood,  and  that  it  may  without 
any  qualifications  prepare  a  new  roll  for  "current 
tribal   purposes." 

This  legal  position  is,  however,  not  in  harmony 
with  the  act  of  March  4,  1931  (46  Stat.  1518), 
which  amended  the  act  of  June  4,  1924,  and  is  also 
based  upon  an  unjustified  extension  of  the  opinion 
of  this  office  dated  May  17,  1941.  Under  the  act  of 
June  4,  1924,  the  Eastern  Cherokee  roll  was  made 
final  and  conclusive  for  all  purposes,  and  therefore 
falls  within  the  third  category  of  tribal  member- 
ship statutes  discussed  in  this  opinion.  If  the  act 
had  remained  unaltered,  there  could  have  been  no 
question  but  that  the  roll  could  not  be  altered  or 
disregarded    by    the   Tribal    Council.    The    act    of 


March  4,  1931,  did  not  repeal  the  act  of  June  4, 
1924,  but  only  sought  to  modify  it  in  certain  re- 
spects. You  seem  virtually  to  take  the  jxjsition, 
however,  that  the  effect  of  the  amendatory  act  was 
to  terminate  the  validity  of  the  membership  roll, 
and  to  convert  it  solely  into  an  unalterable  tribal 
document  of  interest  for  historical  purposes  but  of 
no  practical  import.  Such  an  interpretation  finds 
no  support  in  either  the  language  of  the  act,  or  its 
legislative  history,  which  shows  that  the  tribe  had 
long  objected  to  the  basis  upon  which  the  roll  had 
been  prepared  under  the  1924  act,  and  that  it  was 
the  purpose  of  the  1931  act  itself  to  settle  the  basis 
upon  which  membership  should  be  determined  in 
the  future.  Thus  the  departmental  letter  of  De- 
cember 4,  1930  (Senate  Rep.  No.  1479,  p.  3)  stated: 
"If  enacted  this  proposed  amendment  would  pro- 
vide a  membership  roll  of  these  Indians  which 
would  be  authentic  and  would  settle  the  enroll- 
ment problem  at  least,  thereby  determining  the 
tribal  rights  of  a  large  niuuber  of  claimants  and 
contestees  who  have  for  the  past  23  years  been 
urging  that  their  cases  be  finally  adjudicated." 
Congress  itself  having  determined  the  basis  of  mem- 
bership under  the  1924  and  1931  acts,  the  tribal 
power  is  necessarily  limited  by  the  provisions  of 
these  statutes.  There  is  certainly  no  support  in 
either  principle  or  authority,  for  the  argument  that 
statutes  of  the  State  of  North  Carolina  can  undo 
the  effects  of  acts  of  Congress.  Section  3  of  the  act 
of  June  4,  1924,  expressly  declared  indeed  that 
in  the  preparation  of  the  roll  directed  by  the  act 
the  North  Carolina  statutes  "shall  be  disregarded." 
The  amendatory  act  of  1931  very  closely  pro- 
vides that  the  roll  prepared  pursuant  to  the  act 
of  1924  shall  be  a  final  roll  only  for  the  purpose 
of  showing  the  membership  of  the  band  as  it  ex- 
isted on  June  4,  1924.  In  other  words,  that  roll 
constitutes  the  legal  membership  of  the  band  on 
that  date  and  is  subject  to  change  only  by  Con- 
gress, and  not  by  the  Tribal  Council  or  by  admin- 
istrative officials.  The  roll  prepared  under  the  act 
of  1924  is  not,  however,  final  for  any  other  pur- 
pose. Accordingly,  membership  in  the  tribe  would 
thereafter  be  subject  to  change  by  addition  of  new- 
borns and  deletions  of  deceased  members.  The 
proviso  takes  cognizance  of  this  by  specifically  pro- 
hibiting recognition  thereafter  of  any  person  of 
less  than  1/16  degree  of  Cherokee  Indian  blood. 
The  limitation  of  such  j>ersons  to  the  rights  ac- 
quired by  inheritance  contemplates  property  rights 
which  were  vested  in  the  deceased  member  at  the 
time  of  his  death.  There  is  no  such  thing  in  Indian 
law  as  inheritance  of  tribal  membership.  In  the 
absence  of  Congressional  legislation,  tribal  mem- 
bership is  usually  acquired  by  birth  into,  affilia- 
tion with,  and  recognition  by  the  tribe.  The  tribal 
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authorities  themselves  of  course  are  invested  with 
primary  authority  to  determine  questions  of  mem- 
bership. 

Under  the  amendment  of  1931  all  persons  shown 
on  the  roll  prepared  under  the  act  of  1924  and 
now  living  must  be  recognized  as  legal  members 
of  the  tribe,  irrespective  of  their  degree  of  blood 
and  irresj>ective  of  their  present  residence,  unless 
it  can  be  shown  that  they  have  severed  their  tribal 
relations  and  this  might  be  established  by  showing 
that  they  have  taken  up  their  residence  separate 
and  apart  from  the  tribe  and  have  adopted  the 
customs  and  habits  of  civilized  life.  In  such  a  case 
their  own  rights  to  share  in  distributions  of  tribal 
property  would  not  be  lost  in  view  of  the  familiar 
statutory  provisions  saving  the  rights  of  such  per- 
sons in  so  far  as  sharing  in  distributions  of  the 
tribal  property  are  concerned.  (See  Handbook  of 
Federal  Indian  Laic,  pp.  167—68) . 

Thus,  the  only  way  in  which  the  result  desired 
by  your  office  may  legally  be  reached  without  fur- 
ther legislation  is  for  the  Eastern  Cherokees  to 
organize  under  the  Indian  Reorganization  Act  and 
prescribe  membership  rules  which  would  control 
in  all  distributions  of  tribal  property  save  where 
tribal  property  has  been  segregated  or  individual- 
ized so  that  the  existing  members  may  be  said  to 
have  acquired  vested  property  interests  in  shares 
set  apart  to  them.  However,  the  mere  fact  that 
the  Easitern  Band  of  Cherokee  Indians  has  voted 
to  accept  the  Indian  Reorganization  Act  does  not 
give  the  Tribal  Council  authority  to  prescribe 
membership  rules  to  govern  present  day  distribu- 
tions of  tribal  income.  Section  16  of  the  act  gives 
a  right  to  organize  and  hence  impliedly  to  de- 
termine membership  but  the  right  must  be  exer- 
cised in  order  to  be  effective.  The  reason  for  this 
is  that  the  right  to  organize  is  given  to  "the  adult 
members  of  the  tribe."  Unless  the  membership, 
as  determined  under  the  1924  and  1931  acts,  is 
given  an  opportunity  to  vote  on  a  proposed  con- 
stitution, it  will  be  deprived  of  a  right  given  vmder 
the  statute. 

However,  while  the  tribe  may  not  prepare  a 
membership  roll  for  "all  current  tribal  purposes" 
the  membership  roll  of  the  tribe  may  as  already 
suggested  be  brought  up  to  date  by  adding  new- 
born children  who  possess  at  least  1/16  degree  of 
Cherokee  Indian  blood,  and  by  deleting  the  names 
of  deceased  members.  The  tribe  may  doubtless 
also  strike  from  the  roll  members  who  have  long 
been  absent  from  the  reservation,  and  who  may  be 
presumed  to  have  severed  their  tribal  relations  and 
taken  up  the  habits  of  civilized  life,  but  this  ac- 
tion, as  already  indicated,  would  not  deprive  such 
members  of  the  right  to  share  in  the  distributions 
of  tribal  property.  Such  cases  would,  however,  have 


to  be  adjudicated  by  the  Tribal  Council  and  even 
then  it  is  doubtful  that  such  adjudications  would 
be  conclusive.  The  tribe  can  also  perhaps  amelio- 
rate the  existing  situation  by  adopting  ordinances 
which  would  confine  various  tribal  privileges  such 
as  the  right  to  vote  or  to  receive  loans  to  members 
of  the  tribe  who  are  residents  of  the  reservation  but 
such  ordinances  would  have  to  apply  to  all  mem- 
bers of  the  tribe  irrespective  of  their  degree  of  In- 
dian blood.  No  member  of  the  tribe  on  the  roll 
prepared  under  the  act  of  1924  can  be  disfranchised, 
or  disqualified  from  sharing  in  tribal  benefits  or 
activities  merely  on  the  ground  that  he  is  of  less 
than  1/16  degree  of  Indian  blood.  If  these  sugges- 
tions do  not  satisfy  the  Tribal  Council,  and  the 
tribe  declines  to  organize  under  the  Indian  Re- 
organization Act,  you  should  consider  the  advis- 
ability of  further  legislation  along  the  lines  indi- 
cated in  the  resolution  of  the  Tribal  Council. 

Felix  S.  Cohen, 

Acting  Solicitor. 


Catawba  Tribe- 
Recognition  Under  IRA 

March  20,  1944. 

Memorandxim  for  the  Assistant  Secretary: 

The  attached  letter,  which  Commissioner  Collier 
recommends  that  you  sign,  would  authorize  the 
Catawba  Indian  Tribe  of  South  Carolina  to  or- 
ganize and  adopt  a  constitution  under  the  act  of 
June  18,  1934.  I  concur  in  this  recommendation. 

I  note,  however,  that  Commissioner  Collier's 
letter  of  transmittal  makes  the  statement:  "The 
Federal  Government  has  not  considered  these  In- 
dians as  Federal  wards."  I  am  not  entirely  clear  as 
to  what  is  intended  by  this  statement.  If  the  Ca- 
tawba Tribe  were  not  a  tribe  recognized  by  the 
Federal  Government,  it  could  not  now  take  ad- 
vantage of  the  act  of  June  18,  1934.  I  find,  how- 
ever, that  the  Catawba  Indian  Tribe  has  been 
recognized  by  the  Federal  Government,  in  years 
past  (act  of  July  29,  1848,  9  Stat.  252,  264;  act  of 
July  31,  1854,  10  Stat.  315,  316),  and  although 
such  recognition  is  of  ancient  date  the  tribal  or- 
ganization has  been  continuously  maintained  and 
there  is  no  serious  dispute  now  as  to  the  existence 
or  membership  of  this  tribe.  As  you  know  the  Fed- 
eral Government  has  only  recently  entered  into  an 
agreement  with  the  State  of  South  Carolina  con- 
ceining  the  fulfillment  of  Governmental  responsi- 
bilities towards  these  Indians.  On  this  basis  I  be- 
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lieve  that  the  Catawba  Indians  are  entitled  to  vote 
on  the  constitution  which  would  be  submitted  to 
them   by   the   attached   letter   of  transmittal. 

Fowler  Harper, 

Solicitor. 


Claim  for  Damage  to  Fruit  Trees 

Caused  by  Burning  Weeds  on  Banks 

OF  Yakima  Irrigation  Project 

M-33321  April  3,  1944. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

Frank  Geffe  of  Wapato,  Washington,  has  filed 
a  claim  in  the  amount  of  $152.55  against  the 
United  States  for  compensation  for  damage  to 
fruit  trees  as  the  result  of  a  fire  from  burning 
weeds  along  the  banks  of  an  irrigation  ditch  main- 
tained and  operated  by  the  Indian  Service  at 
Yakima  Indian  Reservation,  Washington.  The 
question  whether  the  claim  should  be  paid  under 
the  act  of  February  20,  1929  (45  Stat.  1252,  25 
U.S.C.  sec.  388) ,  has  been  submitted  to  me  for 
opinion. 

It  is  my  opinion  that  the  claim  should  be  paid. 

The  pertinent  facts,  which  appear  to  be  ade- 
quately supported  by  the  evidence  of  record,  are 
set  forth  in  the  proposed  agreement  for  compromise 
dated  August  11,  1943,  as  follows: 

".  .  .  in  connection  with  the  operation  and 
maintenance  of  the  Wapato  Indian  Irrigation 
Project,  Washington,  by  the  United  States,  on 
the  14th  day  of  April,  1943,  an  employee  of 
the  irrigation  project  was  burning  weeds  on 
the  bank  of  a  project  ditch  situated  in  the 
N/2  of  S/2  of  NW/4,  Sec.  21,  Twp.  11  N., 
Rng.  19  E.,  of  W.  M.  Washington;  when  the 
fire  from  the  burning  weeds  got  beyond  the 
control  of  the  project  employee,  due  to  a 
sudden  change  in  the  direction  of  the  wind, 
and  spread  into  a  row  of  fruit  trees  on  the 
premises  ot  the  '~'aimant  resulting  in  the  burn- 
ing of  five  of  the  fruit  trees,  three  of  which 
were  killed  and  two  were  burned  to  the  extent 
that  they  had  to  be  replaced.  The  value  of  the 
fruit  trees  killed  or  damaged  and  the  loss  of 
production  in  consequence  thereof  has  been 
agreed  upon  in  the  sum  of  one  hundred  fifty- 
two  and  fifty-five  hundredths  dollars  ($152.55) . 
The  circumstances   were  such   as   to  indicate 


that  there  was  no  negligence  on  the  part  of 
Government  personnel  in  conducting  the  burn- 
ing operations." 

Under  the  1929  act,  supra,  damages  caused  by 
the  operations  of  the  United  States,  its  officers  or 
employees,  in  the  survey,  construction,  operation, 
or  maintenance  of  Indian  irrigation  projects,  may 
be  compromised  and  paid  by  agreement  between 
claimant  and  the  Secretary  of  the  Interior  or  such 
officers  as  he  may  designate. 

The  Comptroller  General  has  ruled,  and  his 
ruling  has  been  supported  by  the  Attorney  Gen- 
eral, that  recovery  under  this  and  similar  appro- 
priation acts  must  be  tor  damage  directly  attribu- 
table to  the  operations  of  the  Government  in  the 
survey,  construction,  operation,  or  maintenance 
of  irrigation  works,  due  to  unavoidable  causes  in 
which  the  element  of  negligence  does  not  appear. 
C.  /.  Mast,  unpublished  (A.  45268) ,  dated  June  30, 
1933;  Sam  Wade,  unpublished  (A.  47614),  dated 
April  17  and  August  5,  1933;  and  39  Op.  Atty.  Gen. 
425. 

The  evidence  would  appear  to  indicate  no  negli- 
gence on  the  part  of  the  ditchrider  in  charge  of 
the  burning  operations  and,  in  all  the  circum- 
stances, the  evidence  supports  the  finding  that 
the  damage  was  due  to  unavoidable  causes.  The 
report  of  Senior  Engineer  N.  W.  Irsfeld,  states: 

".  .  .  Due  to  the  late  spring  and  the  prcn 
longed  spell  of  cold  and  cloudy  weather,  the 
work  of  burning  last  years  growth  of  weeds 
off  of  the  ditch  banks,  was  behind  schedule 
and  advantage  was  being  taken  of  every  hour 
of  weather  that  was  favorable  for  this  work. 
The  ditchrider  waited  for  a  favorable  wind  be- 
fore he  began  burning  in  this  orchard.  With 
the  wind  in  the  southwest  he  could  control  the 
fire  for  the  field  to  the  east  of  the  orchard 
was  comparatively  free  of  weeds.  After  he  got 
the  fire  started  the  wind  veered  to  the  south- 
east and  the  fire  was  blown  westward  into  a 
dense  growth  of  grass  and  weeds  that  sur- 
rounded the  orchard  trees  and  before  it  was 
brought  under  control,  burned  around  seven 
trees,  five  of  which  were  so  badly  scorched  as 
to  be  completely  ruined.  Because  of  the  acute 
labor  shortage  Mr.  Duncan  was  working  alone 
at  the  time  the  fire  got  out  of  control,  his  crew 
of  two  men  being  engaged  in  shoveling  silt  out 
of  the  ditch  at  a  considerable  distance  from 
the  scene  of  the  fire.  With  assistance  he  could 
have  kept  the  fire  under  control." 

In  the  proper  operation  and  maintenance  of 
irrigation   ditches   it   is   necessary   to   clear   weeds 


April  4,  1944 


Opinions  of  the  Solicitor 


1257 


which  have  grown  along  the  banks  of  the  ditches 
and  it  is  common  practice  to  do  this  by  burning. 
Obviously,  there  are  risks  inherent  in  such  opera- 
tions, but  they  are  such  as  can  hardly  be  avoided 
and  experience  indicates  that  the  assumption  of 
the  risks  involved  is  consistent  with  prudent  opera- 
tion and  management.  The  Government  employee 
waited  for  a  favorable  wind  before  starting  fires 
and  could  hardly  have  avoided  the  consequences 
which  resulted  from  the  sudden  shifting  of  the 
wind.  The  claim  would  appear  to  be  within  the 
scope  of  the  narrow  limits  prescribed  by  the  Comp- 
troller General  and  the  Attorney  General  and  to 
be  for  damages  such  as  were  contemplated  by  the 
Congress  in  the  passage  of  the  act. 

The  extent  of  the  damage  is  not  in  dispute  and 
the  amount  agreed  ujx)n  appears  to  have  been 
computed  in  accordance  with  the  accepted  prac- 
tice for  determining  the  fair  market  value  of  grow- 
ing fruit  trees.  The  claim  is  supported  by  a  state- 
ment, furnished  at  the  request  of  the  Indian  Serv- 
ice, signed  by  L.  J.  Farley,  District  Manager  of  the 
Yakima  Fruit  Growers  Association,  who  states: 

"It  is  my  belief  that  the  claimant's  procedure 
of  computation  is  unbiased  and  the  amount 
claimed  for  damage  is  just  and  reasonable." 

The  proposed  agreement  appears  to  be  in  pro|>er 
form,  for  damage  provided  for  by  the  1929  act, 
supra,  and  for  a  reasonable  and  proper  amount. 
Accordingly,  the  agreement  for  compromise  should 
be  approved  and  the  claim  should  be  paid. 

Fowler  Harper, 

Solicitor. 


Congress,  nor  does  it  contravene  any  ex- 
isting law. 

2.  The  proposed  legislation  is  contrary  to 
the  long  established  policy  of  this  De- 
partment regarding  lands  held  in  trust 
by  the  United  States  as  exempt  from 
taxation. 

3.  If  the  proposed  legislation  is  enacted  the 
payment  of  taxes,  as  proposed  in  bills 
now  pending  in  Congress,  would  not  be 
required. 

4.  The  United  States,  as  trustee,  would  not 
be  liable  for  payment  of  State  taxes  un- 
der the  proposed  legislation. 

5.  Administrative  consideration  should  be 
given  to  the  amendment  of  the  proposed 
legislation  to  provide  for  the  exemption 
of  the  land  from  taxation  or  the  pay- 
ment of  taxes,  provided  the  consent  of 
the  United  States  is  obtained  before  pro- 
ceedings are  instituted  to  sell  the  land 
for  any  unpaid  taxes. 

Memorandum  for  Mr.  Vernon  D.  Northrop, 
Director,  Division  of  Budget  and 
Administrative  Management. 

Reference  is  made  to  your  memorandum  of 
March  21,  1944,  concerning  the  estimate  of  $1,500,- 
000  for  the  purchase  of  land  for  the  Navajo  In- 
dians in  New  Mexico  and  Arizona  outside  the 
present  boundaries  of  the  Navajo  Reservation,  pro- 
viding that  such  land  shall  remain  subject  to  taxa- 
tion by  the  State  and  political  subdivision  in  whicn 
the  land  is  located.  Your  memorandum  poses  three 
questions  for  my  consideration: 


Approved:  April  8,   1944. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Is  the  provision  for  the  payment  of  taxes  by 
the  Indians  consistent  with  existing  law? 


Proposed  Purchase  of  Lands  For 
Navajo  Indians— State  Taxation 


M-3.S603 
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II 

Would  the  payment  of  taxes  be  required  under 
any  of  the  bills  pending  in  Congress  for  State 
and  municipal  tax  on  lands  owned  by  the 
Federal  Government? 


Syllabus 

Re:  Proposed  legislation  for  purchase  of  land  for 
the  Navajo  Indians  providing  that  land  is 
subject  to  State  taxes  payable  out  of  tribal 
funds,  and  the  consistency  of  such  legisla- 
tion with  existing  laws  relating  to  land 
purchased  for  the  Navajo  Indians. 
Held:  1.  The  proposed  legislation  is  not  pro- 
hibited by  any  existing  treaty  or  act  of 


III 
Would  the  United  States,  as  trustee,  be  liable 
for  the  tax? 

The  answers  that  follow  are  in  the  same  sequence 
as  the  above  questions: 


The  United  States  has  not  by  any  existing  treaty, 
agreement  or  act  of  Congress  undertaken  to  pro- 
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vide  the  Navajo  Tribe  of  Indians  with  tax-free 
lands  by  purchase  with  appropriated  funds.  In 
the  absence  of  such  commitments,  it  is  competent, 
of  course,  for  the  Congress  to  appropriate  pubhc 
moneys  for  the  purchase  of  land  for  the  tribe,  sub- 
ject to  any  conditions  it  may  desire  to  impose.  It 
may  provide  that  the  lands  shall  be  exempt  from 
taxation,^  or  that  the  lands  shall  be  subject  to  State 
taxation.^  It  may  with  equal  validity  authorize  the 
payment  of  such  taxes  as  may  be  levied  against  the 
land  under  State  authority,^  from  funds  of  the 
tribe  in  the  United  States  Treasury.  The  proposal 
to  subject  the  purchased  lands  to  State  taxation  and 
to  authorize  the  payment  of  taxes  from  tribal 
funds  in  the  United  Stales  Treasury  would  not, 
therefore,  contravene  any  provision  of  existing  law. 
Accordingly,  the  question  whether  such  a  pro- 
posal should  be  presented  to  the  Congress  becomes 
a  matter  for  administrative  determination. 

I  deem  it  advisable,  however,  to  point  out  that 
such  a  proposal  would  involve  a  departure  from 
the  policy  which  this  Department  has  followed  in 
the  past.  Over  a  considerable  period  of  years,  the 
Congress,  upon  recommendation  of  this  Depart- 
ment, has  appropriated  moneys  for  the  purchase 
of  lands  for  the  Navajo  Indians.  While  none  of  the 
appropriation  acts  contains  any  express  declara- 
tion that  the  purchased  lands  shall  be  exempt  from 
taxation,  the  practice,  based  in  some  instances 
upon  the  express  terms  of  the  appropriation  acts/ 
has  been  to  take  title  to  the  purchased  lands  in  the 
United  States  in  trust  for  the  tribe.  Lands  so  held 
have  been  uniformly  regarded  by  the  Department, 
and  until  recently  by  the  courts,  to  be  exempt  from 
taxation.  In  United  States  v.  Board  of  Commis- 
sioners of  Fremont  County,  Wyomitig,  et  al.,  53 
Fed.  Supp.  395,  the  trial  court  applied  principles 
enunciated  by  the  Supreme  Court  in  Shaiv  v.  Gib- 
son-Zahniser  Oil  Corp.,  276  U.S.  575,  and  other 
cases,  and  ruled  that  lands  purchased  for  the 
Shoshone  and  Arapaho  Tribes  of  Indians,  with 
tribal  funds,  were  subject  to  State  taxation  not- 
withstanding the  fact  that  the  title  to  the  lands 
was  conveyed  to  the  United  States  in  trust  for  the 
tribes.  The  correctness  of  that  decision  is  being 
tested  on  appeal  and  the  importance  of  the  prin- 
ciple involved  is  such  as  ultimately  to  require  that 
it  be  brought  before  the  United  States  Supreme 
Court  for  final  determination.  In  the  meantime,  it 
would  seem  to  be  prudent  to  remove  the  question 
from  the  field  of  controversy  by  inserting  in  the 


appropriation  item  a  provision  either  expressly  ex- 
empting the  lands  from  taxation  or  subjecting  the 
lands  to  taxation,  whichever  is  deemed  to  be  more 
expedient. 

II 

A  number  of  bills  pending  in  Congress  provide 
for  the  payment  of  taxes  by  the  United  States  on 
lands  acquired  by  it.'  Some  pending  bills  provide 
for  payment  by  the  United  States  of  money  in  lieu 
of  taxes."  One  of  the  pending  Senate  bills  ^  would 
authorize  the  Secretary  of  the  Treasury  to  pay 
annually  to  each  State  within  which  are  located  any 
lands,  title  to  which  is  held  in  trust  for  the  benefit 
of  any  Indian,  a  sum  equal  to  the  amount  of  taxes 
which  would  be  assessable  against  such  lands  if 
they  were  in   private  ownership. 

If  the  proposed  legislation  in  its  present  form  is 
enacted  by  the  Congress,  in  my  opinion  none  of  the 
bills  pending  in  Congress  would  require  payment 
by  the  United  States  of  taxes,  or  money  in  lieu 
of  taxes,  on  lands  acquired  for  the  Navajo  Indians 
under  the  authority  of  the  proposed  legislation. 

Ill 

It  is  firmly  established  that  the  United  States  is 
not  liable  for  the  payment  of  State  taxes  on  lands 
owned  by  it.*  No  financial  burden  may  be  placed 
upon  the  United  States  in  the  absence  of  congres- 
sional consent.''  It  would  seem  to  follow  that  the 
United  States,  under  no  circumstances,  even  as  a 
fiduciary,  could  be  held  liable  for  State  taxes.  In 
my  opinion,  the  proposed  legislation  in  its  present 
form  would  not  cause  the  United  States,  as  trustee, 
to  be  liable  for  payment  of  the  tax. 

Should  the  situation  arise  that  tribal  funds 
would  be  insufficient  to  pay  the  State  taxes,  as  pro- 
posed, it  should  be  observed  that  the  proposed  leg- 
islation contains  no  prohibition  against  sale  of  the 
land  for  delinquent  taxes  without  the  consent  of 
the  United  States.  While  the  United  States  would 
be  under  no  legal  obligation,  it  might  be  morally 
obligated  to  appropriate  money  for  the  payment 
of  the  State  taxes  to  protect  the  Indians  against 
loss  of  the  lands.  Administrative  consideration 
should   be  given   to   amendment   of   the   proposed 


^  Board  of  Cotuiy  Commissioners  v.  Seber,  318,  U.S.  705. 

=  Cohen,  Handbook  of  Federal  Indian  Law,  p.  257. 

Vd.  at  p.  97. 

*E.g.  Acts  of  May  29,  1928  (45  Stat.  899)  ;  April  22,  1932 
(47  Stat.  96)  ;  June  14,  1934  (48  Stat.  961)  ,  and  June  28, 
1941    (55  Stat.  312) . 


"•E.g.  S.  436  (78th  Cong.,  1st  sess.)  ;  H.R.  1.S05  (78th  Cong., 
1st  sess.)  ,  Lands  acquired  for  general  military  purposes: 
H.R.  2338   (78th  Cong..  1st  sess.)  . 

"E.g.  S.  380  (78th  Cong.,  1st  sess.);  S.  1521  (78th  Cong., 
1st  sess.)  ;  H.R.  2122  (78th  Cong.,  1st  sess.)  ;  H.R.  ,3424  (78th 
Cong.,  1st  sess.)  ;  H.R.  3161    (78th  Cong.,  1st  sess.)  . 

'S.  1521    (78th  Cong.,  1st  sess.). 

^United  States  v.  Alabama,  313  U.S.  274    (1941). 

'^  Perm  Dairies  Inc.  et  al.  v.  Milk  Control  Commission  of 
Pennsylvania.  318  U.S.  261  (1943);  Von  Brocklin  v.  Ten- 
nessee, 117  U.S.  151    (1886). 
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legislation   to  require   the  consent  of  the  United 
States  to  any  sale  for  delinquent  taxes. 

Fowler  Harper, 

Solicitor. 


Statutory  Construction— Osage 
Indians— Decedent's  Estates 


M-33597 


April  5,  1944. 


Synopsis 


Section  4  of  the  act  of  March  2,  1929  (45  Stat. 
1478) ,  is  ambiguous  insofar  as  it  relates  to  estates 
of  Osage  Indians  of  more  than  one-half  Indian 
blood  but  of  less  than  one-half  Osage  Indian  blood. 

The  legislative  history  of  the  act  of  March  2, 
1929,  sjiprn,  reveals  that  it  was  the  intent  of  Con- 
gress to  retain  control  in  the  Secretary  of  the  Inte- 
rior over  the  funds  of  members  of  the  Osage  tribe 
of  more  than  one-half  Indian  blood,  regardless  of 
their  degree  of  Osage  blood. 

Estates  of  Osage  Indians  of  more  than  one-half 
Indian  blood  but  of  less  than  one-half  Osage  In- 
dian blood  must  be  held  to  fall  within  the  first 
class  of  estates  dealt  with  in  section  4  of  the  act 
of  March  2,  1929,  supra. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

You  have  requested  to  be  informed  whether  the 
Secretary  of  the  Interior  is  required  to  pay  to  ad- 
ministrators or  executors  of  estates  of  Osage  In- 
dians of  more  than  one-half  Indian  blood  but  of 
less  than  one-half  Osage  Indian  blood  the  moneys 
and  funds  and  other  property  accrued  and  accruing 
to  the  credit  of  such  decedents  or  whether  pay- 
ment is  discretionary  with  the  Secretary.  The  ques- 
tion arises  in  connection  with  the  estate  of  Andrew 
Baconrind,  a  deceased  unallotted  Osage  Indian, 
who  was  of  more  than  one-half  Indian  blood  but 
of  less  than  one-half  Osage  Indian  blood  and  who 
died  without  having  received  a  certificate  of  com- 
petency. 

Section  4  of  the  act  of  March  2,  1929  (45  Stat. 
1478) ,  which  governs  the  disposition  of  the  prop- 
erty of  deceased  Osage  Indians  during  the  course 
of  the  administration  of  their  estates,  reads  as 
follows: 

"Upon  the  death  of  an  Osage  Indian  of 
one-half  or  more  Indian  blood  who  does  not 
have  a  certificate  of  competency,  his  or  her 
moneys  and  funds  and  other  property  accrued 


and  accruing  to  his  or  her  credit  and  which 
have  heretofore  been  subject  to  supervision 
as  provided  by  law  may  be  paid  to  the  admin- 
istrator or  executor  of  the  esitate  of  such  de- 
ceased Indian  or  direct  to  his  heirs  or  de- 
visees, or  may  be  retained  by  the  Secretary  of 
the  Interior  in  the  discretion  of  the  Secretary 
of  the  Interior,  under  regulations  to  be  pro- 
mulgated by  him:  Provided,  That  the  Secretary 
of  the  Interior  shall  pay  to  administrators  and 
executors  of  the  estate  of  such  deceased  Osage 
Indians  a  sufficient  amount  of  money  out  of 
such  estates  to  pay  all  lawful  indebtedness  and 
costs  and  expenses  of  administration  when  ap- 
proved by  him;  and,  out  of  the  shares  belong- 
ing to  heirs  or  devisees,  above  referred  to, 
he  shall  pay  the  costs  and  expenses  of  such 
heirs  or  devisees,  including  attorney  fees,  when 
approved  by  him,  in  the  determination  of 
heirs  or  contest  of  wills.  Upon  the  death  of 
any  Osage  Indian  of  less  than  one-half  of 
Osage  Indian  blood  or  upon  the  death  of  an 
Osage  Indian  who  has  a  certificate  of  compe- 
tency, his  moneys  and  funds  and  other  property 
accrued  and  accruing  to  his  credit  shall  be 
paid  and  delivered  to  the  administrator  or 
executor  of  his  estate  to  be  administered  upon 
according  to  the  laws  of  the  State  of  Okla- 
homa: Provided,  That  upon  the  settlement  of 
such  estate  any  funds  or  property  subject  to 
the  control  or  supervision  of  the  Secretary  of 
the  Interior  on  the  date  of  the  approval  of 
this  Act,  which  have  been  inherited  by  or  de- 
vised to  any  adidt  or  minor  heir  or  devisee  of 
one-half  or  more  Osage  Indian  blood  who  does 
not  have  a  certificate  of  competency,  and 
which  have  been  paid  or  delivered  by  the  Sec- 
retary of  the  Interior  to  the  administrator  or 
executor  shall  be  paid  or  delivered  by  such  ad- 
ministrator or  executor  to  the  Secretary  of  the 
Interior  for  the  benefit  of  such  Indian  and 
shall  be  subject  to  the  supervision  of  the 
Secretary  as  provided  by  law." 

As  pointed  out  to  you  in  my  memorandum  of 
October  28,  1943,  the  section  is  ambiguous  insofar 
as  it  relates  to  the  estates  of  Osage  Indians  of  more 
than  one-half  Indian  blood  but  of  less  than  one- 
half   Osage    Indian   blood. 

The  section  deals  with  two  classes  of  Osage  In- 
dians. The  particular  Osage  Indians  now  under 
discussion  would,  under  a  literal  construction  of 
the  words  used  to  describe  the  two  classes,  fall 
within  both  classes.  They  are  'Osage  Indian  (s)  of 
one-half  or  more  Indian  blood"  and  they  are  also 
"Osage  Indian  (s)  of  less  than  one-half  Osage  In- 
dian blood."  Thus  the  turning  over  of  their  funds 
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to  administrators  or  executors  would  be  both  man- 
datory and  discretionary.  This  anomalous  situation 
must  be  avoided,  if  possible,  by  a  construction  of 
the  section  as  a  whole  in  such  a  manner  that  the 
estates  now  under  consideration  will  fall  clearly 
and  logically  within  either  one  or  the  other  of  these 
two  classes. 

In  an  effort  to  arrive  at  the  logical  meaning  of 
the  section  and  to  resolve  the  ambiguity,  I  have 
considered  the  legislative  history  of  the  act  of 
March  2,    1929,  supra. 

I  am  convinced  that  there  was  no  intention  on 
the  part  of  Congress  to  draw  any  distinction  be- 
tween estates  of  Osage  Indians  of  one-half  or  more 
Indian  blood  and  Osage  Indians  of  one-half  or 
more  Osage  Indian  blood.  The  intention  of  Con- 
gress was  to  retain  control  in  the  Secretary  of  the 
Interior  over  the  disposition  of  the  funds  of  mem- 
bers of  the  Osage  tribe  of  more  than  one-half  In- 
dian blood,  regardless  of  their  degree  of  Osage 
blood.  Therefore,  estates  of  Osage  Indians  of  more 
than  one-half  Indian  blood  but  of  less  than  one- 
half  Osage  Indian  blood  must  be  held  to  fall 
within  the  first  class  dealt  with  in  section  4. 

I  base  my  conclusion  not  so  much  on  what  I  find 
in  the  legislative  history  of  the  act  directed  to 
section  4  but  on  the  general  discussion  concerning 
the  bill,  and  particularly  section  3  thereof.  I  find 
very  little  in  the  legislative  history  relating  spe- 
cifically to  section  4.  As  originally  introduced,^ 
section  4  made  no  reference  to  estates  of  less  than 
half-bloods.  In  reporting  on  the  bill,  the  Depart- 
ment stated  merely  that  the  section  "would  make 
little,  if  any,  material  change  in  the  present  law  re- 
lating to  the  handling  of  Osage  inherited  funds."  ^ 

However,  thereafter  extensive  hearings  on  the 
proposed  modification  of  existing  Osage  law  were 
held  both  before  the  Senate  and  House  Committees 
on  Indian  Affairs,^  and  the  bill  was  substantially 
rewritten  by  the  House  Committee.  Neither  in  the 
hearings  nor  in  the  discussion  which  took  place 
on  the  floor  of  Congress  with  respect  to  sections  3 
and  4  do  I  find  that  any  distinction  was  made  be- 
tween persons  of  one-half  or  more  Osage  Indian 
blood  and  persons  of  one-half  or  more  Indian 
blood.  The  discussion  was  directed  rather  to  the 
wisdom  of  retaining  restrictions  on  the  funds  of 
persons  who  were   of   more   than   one-half  white 


^H.R.  9294,  70th  Cong.,   1st  sess. 

"Letter  to  Hon.  Scott  Leavitt,  Chairman,  Committee  on 
Indian  Affairs,  House  of  Representatives,  dated  February 
4,  1938. 

^Hearings  before  a  subcommittee  of  the  Committee  on 
Indian  Affairs,  House  of  Representatives  on  H.R.  9294,  70th 
Cong.  1st  sess.;  Hearings  before  a  subcommittee  of  the  Com- 
mittee on  Indian  Affairs,  United  States  Senate,  on  S.  2360, 
70th  Cong.  2d  sess. 


blood.  Those  in  charge  of  the  bill  during  its  pass- 
age through  Congress  seem  to  have  been  primarily 
concerned  with  retaining  restrictions  on  the  funds 
of  persons  of  one-half  or  more  Indian  blood  and 
in  removing  such  restrictions  on  the  funds  of  per- 
sons of  approximately  one-half  white  blood.  Repre- 
sentative Leavitt,  Chairman  of  the  House  Commit- 
tee on  Indian  Affairs,  stated  that  the  bill  was  de- 
signed to  accomplish  two  things:  "To  protect  these 
Indians  as  long  as  they  need  protection  and  to  take 
steps  to  fit  them  into  our  population  and  give  them 
training  in  the  handling  of  their  own  business, 
ultimately,  when  they  cease  to  be  of  half  or  more 
Indian  blood."  *  Chairman  Leavitt  also  stated  that 
"The  question  of  the  quantum  of  Indian  blood 
was  written  into  the  bill  in  the  discussion  in  the 
Committee  and  the  consideration  of  the  bill  itself, 
but  the  purpose  of  the  Osage  Indians  is  to  have 
these  restrictions  remain  in  force  so  long  as  we  still 
have  Indians  of  full  blood  or  more  than  half-blood 
not  fully  able  to  take  care  of  their  own  property 
and  who  feel  they  are  safer  in  the  hands  of  the  gov- 
ernment itself."  '  Mr.  Sproul  of  Kansas,  another 
member  of  the  House  Committee,  stated:  "The 
amendments  agreed  to  before  the  Committee  on 
Indian  Affairs  were  to  the  effect  that  all  Indians 
of  less  than  half-blood  should  be  given  their  eman- 
cipation by  the  time  they  arrive  at  30  years  of 
age,  .  .  ."  and  that  "this  bill  is  intended  to  free  the 
Government  of  further  guardianship  over  the  30- 
year-old  white  Indians,  those  that  have  a  majority 
of  white  blood  and  a  very  small  percentage  of 
Indian  blood."  '^ 

Section  3,  as  it  was  finally  enacted,  required  the 
Secretary  to  pay  to  each  enrolled  Indian  of  less 
than  one-half  Osage  blood  one-fifth  part  of  his 
proportionate  share  of  accumulated  funds  within 
one  year  and,  within  ten  years,  to  pay  over  to  such 
Indians  all  of  the  balance  remaining  to  their 
credit  and  to  issue  them  certificates  of  competency. 
Shortly  thereafter  a  list  was  made  purporting  to 
show  the  names  of  those  enrolled  Osage  Indians  of 
less  than  one-half  Indian  blood  who  had  not  re- 
ceived their  certificates  of  competency.  The  Super- 
intendent of  the  Osage  Agency  states  that  examina- 
tion of  the  names  on  this  list  reveals  'that  all  of 
the  names  likewise  appear  on  the  roll  of  Osage 
Indians  of  less  than  one-half  blood,  prepared  in  i 
accordance  with  section  3  of  the  act  of  March  3, 
1921  (41  Stat.  1249).  Since  the  1921  roll  of  Osage 
Indians  of  less  than  one-half  blood  contains  the 
names  of  members  of  the  tribe  of  less  than  one-half 
Osage  Indian  blood,  it  is  evident  that  the  list  did 


70  Cong.  Rec.  p.  2497. 
•70  Cong.  Rec.  p.  2940. 
'  70  Cong.  Rec.  p.  2953. 
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not  include  the  names  of  any  of  those  members 
who  may  have  been  more  than  one-half  Indian 
blood  but  less  than  one-half  Osage  Indian  blood. 
The  list  prepared  in  1929  was  used  as  the  basis  for 
making  the  payments  required  to  be  made  by  sec- 
tion 3  of  the  1929  act.  The  practical  construction 
of  section  3  of  the  act  was,  therefore,  that  the  sec- 
tion required  payment  only  to  enrolled  members 
of  the  Osage  Tribe  of  less  than  one-half  Indian 
blood  and  not  to  require  payment  to  persons  of 
more  than  one-half  Indian  blood  but  less  than  one- 
half  Osage  Indian  blood. 

I  understand  that  several  enrolled  Indians  in 
this  latter  category  were  not  issued  certificates  of 
competency  in  1939.  I  understand  further  that 
when  Indians  falling  within  this  category  have 
died,  their  funds  have  been  handled,  during  the 
course  of  administration  of  their  estates,  under  the 
first  provision  of  section  4  of  the  1929  act. 

Thus,  it  may  be  said  that  the  Department  has, 
for  a  period  of  15  years,  consistently  construed  sec- 
tions 3  and  4  of  the  1929  act  in  a  manner  which 
retains  control  over  the  funds  of  members  of  the 
Osage  tribe  of  one-half  or  more  Indian  blood,  re- 
gardless of  their  quantum  of  Osage  Indian  blood. 

In  my  opinion,  the  Department's  practice  of 
considering  Indians  such  as  Andrew  Baconrind  as 
coming  within  the  first  provision  of  section  4  of 
the  act  of  March  2,  1929,  supra,  has  been  proper 
and  I  see  no  reason  why  the  Secretary  should  not 
continue  to  exercise  his  discretion  in  the  matter 
of  turning  their  funds  over  to  administrators  or 
executors. 

However,  it  seems  unfortunate  to  me  that  you 
did  not  adopt  my  suggestion  that  you  recommend 
to  the  Secretary  that  he  exercise  his  discretion  in 
this  case  and  turn  the  money  over  to  the  adminis- 
trator of  the  Andrew  Baconrind  estate  in  view 
of  the  fact  that  none  of  Andrew  Baconrind's  proba- 
ble heirs  is  a  restricted  Indian.  You  state  that  the 
Superintendent  of  the  Osage  Agency  raised  the 
:|uestion  of  whether  or  not  such  action  in  this 
rase  would  set  a  precedent  which  might  affect 
estates  in  which  restricted  Indians  might  be  in- 
terested. I  can  see  no  such  danger.  Every  time  the 
Secretary  exercises  his  discretion  as  to  whether  or 
lot  he  will  turn  over  to  an  administrator  or  an 
executor  the  funds  of  a  deceased  Osage  Indian  of 
nore  than  one-half  Indian  blood  that  discretion 
s  based  on  the  facts  and  circumstances  of  the  case 
n  which  he  is  exercising  his  discretion.  Since  the 
acts  and  circumstances  vary  with  each  case,  no 
ase  becomes  a  precedent  for  another. 

Solicitor. 
Fowler  Harper, 
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Memorandum  for 

Assistant  Secretary   Chapman: 


The  attached  letter  which  Commissioner  Collier 
recommends  that  you  sign  would  authorize  the 
Catawba  Indian  tribe  of  South  Carolina  to  orga- 
nize and  adopt  a  constitution  under  the  act  of 
June  18,  1934.  I  concur  in  this  recommendation. 

I  am  somewhat  disturbed  by  a  statement  in  Com- 
missioner Collier's  letter  of  transmittal.  He  states 
that  "The  Federal  Government  has  not  considered 
these  Indians  as  Federal  wards."  If  by  this  state- 
ment the  Commissioner  implies  that  the  Catawba 
tribe  has  not  been  recognized  by  the  Federal  Gov- 
ernment, I  must  disagree.  Indeed  if  such  were  the 
case,  the  tribe  could  not  now  take  advantage  of 
the  act  of  June  18,  1934.  I  find,  however,  that  the 
tribe  has  received  Federal  recognition.  The  prob- 
lem can  be  broken  down  into  two  questions.  In 
the  first  place,  is  there  a  political  organization 
which  can  properly  be  characterized  as  a  tribe  in 
the  commonly  accepted  meaning  of  that  term?  In 
the  second  place,  has  there  been  Federal  recogni- 
tion of  tribal  existence?  The  files  are  full  of  evi- 
dence which  is  conclusive  that  a  tribal  organiza- 
tion has  been  continuously  maintained  by  these 
Indians  over  a  long  period  of  time.  The  Indians 
have  done  business  as  a  tribe  and  the  relationship 
between  the  tribal  organization  and  its  members 
conforms  to  the  usual  tribal  pattern.  There  can  be 
no  doubt  that  the  Catawba  Indians  now  exist  as  a 
tribe  and  have  had  a  known  tribal  existence  for 
almost  a  century. 

The  Congress  has  recognized  the  existence  of 
the  Catawba  Indian  Tribe  in  two  enactments,  the 
act  of  July  29,  1848  (9  Stat.  252,  264) ,  and  the  act 
of  July  31,  1854  (10  Stat.  315,  316).  These  acts 
appropriated  funds  for  the  removal  of  these  In- 
dians west  of  the  Mississippi  River,  apparently  for 
settlement  among  the  Choctaw  and  Chickasaw 
tribes  in  the  Indian  Territory.  The  monies  thus 
appropriated  were  never  used.  Had  the  plan  been 
carried  out,  it  might  well  have  been  that  the  Ca- 
tawba Indians  would  have  lost  their  identity  as  a 
tribe  by  becoming  adopted  or  amalgamated  with 
other  tribes.  As  it  turned  out,  however,  they  did 
not  lose  their  identity  and  have  retained  their 
tribal  organization  ever  since.  It  is  to  be  observed 
that  the  act  of  July  29,  1848,  makes  specific  ref- 
erence to  the  Catawba   Tribe  of  Indians.  And  al- 
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though  the  act  of  July  31,  1854,  referred  only  to  the 
"Catawba  Indians,"  it  seems  that  at  that  time  it 
was  a  practice  of  legislative  draftsmen  to  refer  to 
almost  all  tribes  in  such  terms,  a  practice  which  is 
occasionally  followed  to  this  day. 

I  am  persuaded,  therefore,  that  the  Catawba  In- 
dian Tribe  exists,  as  such,  and  that  it  has  received 
recognition  by  the  Federal  Government.  The  Ca- 
tawba Indians  are  therefore  entitled  to  vote  on  the 
constitution  which  would  be  submitted  to  them  by 
the  attached  letter  of  transmittal. 

Fowler  Harper, 

Solicitor. 


Railroad  Rights-of-Way— Liability 
FOR  Damages 

April  25,  1944. 

Memorayidum  for  the  Commissioner 
of  Indian  Affairs: 

1  am  returning  herewith  for  your  further  con- 
sideration papers  relating  to  a  claim  on  behalf  of 
C.  B.  Suzen  Timentoe,  an  Indian  of  the  Colville 
Reservation,  which  you  forwarded  for  transmittal 
to  the  Attorney  General. 

It  appears  from  the  attached  materials  that  on 
March  24,  1942,  Mr.  Timentoe's  seven-year-old 
milk  cow  was  struck  and  killed  by  Train  254  of 
the  Great  Northern  Railway  Company  at  a  point 
adjacent  to  the  railroad's  stock  corrals  at  Malott, 
Washington.  At  this  point  the  right-of-way  prop- 
erty is  fenced  along  the  west  boundary  line.  The 
railroad  is  reported  to  have  acquired  extra  land  at 
this  location  and  installed  two  tracks  thereon  to 
provide  facilities  for  loading  livestock  at  the  yards 
and  fruit  from  the  warehouse  and  packing  sheds 
also  located  on  land  owned  by  the  company.  There 
is  no  fence  along  the  east  boundary  of  the  ex- 
tended property  which  runs  approximately  one-half 
mile  before  narrowing  into  the  standard  right-of- 
way.  Further  details  of  the  accident  are  not  set 
forth. 

Mr.  Timentoe  presented  his  claim  December  12, 
1942,  and  it  was  declined  by  the  railroad  January 
21,  1943.  Thereafter,  the  matter  was  referred  to  the 
Superintendent  of  the  Colville  Indian  Agency  who 
wrote  the  District  Claim  Agent  of  the  Great  North- 
ern Railway  Company  September  18,  1943,  that 
the  value  of  the  cow  had  been  reliably  fixed  at 
1 100,  and  making  demand  for  payment  of  such 
sum.  In  that  letter  the  Superintendent,  after  re- 
ferring to  a  stipulation  executed  by  the  company 
and   implying   that  the  company's   liability   under 


it  is  governed  by  Federal  law,  pointed  out  that 
"State  laws  are  not  applicable  to  Indian  land."  In 
response  to  this  letter,  counsel  for  the  railroad  con- 
strued the  stipulation  to  require  the  company's 
liability  for  damages  to  be  measured  by  the  law 
of  the  State  of  Washington  and  concluded:  "As 
the  animal  was  killed  at  station  grounds,  there  is 
no  liability  under  the  state  law."  Subsequent  dis- 
cussion of  this  matter  has  seemingly  proceeded  on 
the  assumption  that  counsel  had  correctly  stated 
the  extent  of  the  railroads  liability  under  the  law 
of    Washington. 

On  the  basis  of  the  facts  disclosed,  this  assump- 
tion may  not  be  justified.  Under  sections  10507- 
10509  of  Remington's  Revised  Statutes  of  Wash- 
ington,^  common  law  rules  of  tort  liability  have 
been  modified  only  in  so  far  as  railroads  have  been 
affirmatively  required  to  fence  certain  portions  of 
their  rights-of-way,  the  failure  to  fence  being  made 
prima  facie  evidence  of  the  railroad's  negligence  in 
actions  for  killing  livestock.  These  statutes,  the 
court  said  in  Hansen  v.  Northern  Pacific  Railway 
Coynpany,  90  Wash.  516,  517,  156  Pac.  553  (1916), 
do  no  more  "than  make  the  killing  of  stock  upon 
an  unfenced  right  of  way  prima  facie  evidence  of 
negligence.  The  object  of  the  statute  is  twofold; 
to  put  the  burden  of  proof  upon  the  railroad  com- 
pany where  stock  is  killed  upon  its  right  of  way, 
and  to  protect  those  who  operate  and  travel  upon 
trains  from  the  hazard  of  derailment  and  other 
accidents."  See  also  Jolliffc  v.  Brown,  14  Wash. 
156,  161,  44  Pac.  149  (1896),  where,  in  construing 
an  earlier  but  similar  statute,  the  court  said  that 
"Where  the  fact  of  the  killing  has  been  proven,  it 
shifts  the  burden  of  proof  as  to  negligence  upon 
the  defendant."  - 

Section  10507  specifically  imposes  upon  every 
railroad  "outside  of  any  corporate  city  or  town, 
and  outside  the  limits  of  any  sidetrack  or  switch," 
the  duty  of  constructing  and  maintaining  in  good 
repair  "on  each  side  of  said  railroad,  along  the 
line  of  said  right  of  way  ...  a  substantial  fence, 
and  at  every  point  where  any  roadway  or  other 
public  highway  shall  aoss  said  railroad,  a  safe  and 
sufficient  crossing  must  be  built  and  maintained, 
and  on  each  end  of  such  sidetrack  or  switch,  outside 
of  any  incorporated  city  or  town,  a  sufficient  cattle- 
guard  .  .  ."  In  Benn  v.  Chicago,  Mihoaukee  ir  St. 
Paul  Railway  Company,  89  Wash.  522,  154  Pac. 
1082  (1916)  ,  three  colts  were  killed  by  a  train  on 
a  "side  or  passing  track"  along  which  the  railroad 


'  These  sections  codify   the   provisions  of  an   act   of   1903, 
amended   to  include  electric  railroad  companies,   in   1907. 

-This  earlier  statute  was  held  to  have   been   repealed   by 
implication  when  the  190S  act  was  passed.  Huffiiitin  v.   Ore- 
gon   Railroad    &   Navigation    Company,    57    Wash.    494.    207  \ 
Pac.  362    (1910)  . 
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maintained  a  station  house  and  loading  ground. 
It  was  argued  that  the  railroad  was  liable  because 
this  "flag  station"  was  not  an  incorporated  city  or 
town  and  the  railroad  was  accordingly  bound 
under  this  section  to  erect  a  fence  to  keep  stock 
off  the  track.  The  court,  after  pointing  out  the 
difficidties  raised  by  the  statutory  language  refer- 
ring to  "side  tracks  or  switches,"  concluded  that 
the  words: 

".  .  .  cannot  mean  that  a  cattle  guard  is  re- 
quired at  each  end  of  every  switch  outside  of 
an  incorporated  city  or  town,  for  'such'  switch 
is  the  switch  first  mentioned  in  the  act  and  it 
is,  by  express  words,  exempted  from  the  fence 
features  of  the  law.  It  follows,  if  a  company 
is  not  required  to  fence  its  depot  or  side  tracks 
or  switch,  that  a  cattle  guard  at  the  end  of  each 
switch  would  serve  no  purpose  .  .  .  There  being 
no  law  compelling  the  company  to  fence  its 
side  tracks,  the  conclusion  follows  that  the 
want  of  cattle  guards  was  not  the  proximate 
cause  of  the  injury."    (89  Wash.  526.) 


m 


The  court  held  that  it  was  error  for  the  trial  court 
to  conclude  as  a  matter  of  law  that  the  engineer 
was  negligent  because  he  had  failed  to  stop  the 
train  within  six  or  seven  hundred  feet  from  the 
point  at  which  he  first  observed  the  colts. 

It  is,  presumably,  this  decision  to  which  coinisel 
for  the  railroad  refers  in  stating  that  the  railroad 
is  not  liable  for  an  animal  killed  "on  station 
grounds."  But  the  accompanying  files  do  not  indi- 
cate whether  Malott,  Washington,  is  an  incorpo- 
rated city  or  town,  whether  the  track  upon  which 
the  cow  was  killed  was  only  a  "side  or  passing 
track,"  or  whether  Mr.  Timentoe's  cow  reached 
the  track  from  the  unfenced  eastern  boundary  or 
from  a  gate  or  hole  in  the  fence  along  the  wes-tern 
boundary.  All  of  these  facts  are  pertinent  in  de- 
termining the  applicability  of  the  principles  an- 
nounced in  the  Benn  case. 

More  importantly,  the  case  deals  only  with  the 
obligation  of  a  railroad  to  fence  its  right-of-way 
as  required  by  the  statute;  it  by  no  means  holds 
that  railroads  are  never  responsible  for  tortious 
acts  if  they  occur  "on  station  grounds."  The  rule 
in  Washington  is  cjuite  to  the  contrary.  In  S?iod- 
grass  V.  Spokane  6-  Inland  Empire  Railroad  Com- 
pany, 87  Wash.  308,  151  Pac.  815  (1915) ,  the  owner 
of  horses  killed  by  a  train  had  deeded  a  right-of- 
way  to  the  railroad  in  consideration  of  which  the 
railroad  had  undertaken  to  erect  and  maintain,  for 
his  use,  a  grade  crossing  and  cattle  guards.  It  was 
also  agreed  that  the  owner  could  leave  the  gates 
open  but  at  his  "own  risk."  The  gates  were  left 
open,  the  horses  escaped  from  a  field  and  wandered 
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onto  the  right-of-way.  The  railroad  contended  that 
while  the  stipulation  did  not  relieve  it  from  using 
reasonable  care  to  avoid  injury  to  the  horses  once 
it  became  aware  of  them,  it  did  relieve  the  com- 
pany of  the  duty  to  keep  a  careful  lookout  for  the 
horses— as  animals  rightfully  on  the  track.  The 
court  held  that  even  if  the  effect  of  the  stipula- 
tion was  to  deny  to  the  owner  of  the  horses  the 
benefit  of  the  prima  facie  case  created  by  the  stat- 
ute, the  railroad  was  still  liable.  For,  the  court 
pointed  out,  the  horses  were  killed  "on  station 
grounds"  some  distance  from  the  plaintiff's  land 
where,  even  if  they  were  wrongfully  on  the  tracks, 
they  should  have  been  observed  by  a  reasonably 
watchful  engineer.  Since  the  jury  found  that  the 
engineer  had  failed  to  keep  a  reasonable  lookout 
and  had  failed  to  blow  a  warning  whistle,  and  since 
the  failure  to  blow  such  whistle  resulted  in  an 
accident  which  might  otherwise  have  been  avoided, 
its  verdict  for  the  plaintiff  was  affirmed.^  See  also 
Timm  v.  Northern  Pacific  R.  Co.,  3  W.T.  299,  13 
Pac.  415  (1887) ,  where  cattle  ran  between  225  and 
275  yards  after  the  engineer  sounded  his  whistle 
and  before  they  v/ere  struck,  negligence  in  failing 
to  stop  the  train  being  held  a  question  for  the  jury; 
Dickey  v.  Norther?!  Pacific  Raibvay  Company,  19 
Wash!  350,  53  Pac.  347  (1898) ,  where  it  was  held 
that  even  if  the  statute  created  a  prima  facie  case 
of  negligence  on  the  part  of  the  railroad,  the  ques- 
tion should  have  been  submitted  to  the  jury  since 
negligence  was  rebutted  by  evidence  that  the  train 
was,  at  the  time  of  the  accident,  "proceeding  at  the 
ordinary  and  usual  rate  of  speed,  that  the  loco- 
motive and  cars  were  equipped  with  air  brakes 
and  appliances  for  stopping  trains,  that  it  was 
properly  officered  by  competent  and  skillful  em- 
ployees who  were  at  their  proper  stations,  that  the 
horses  .  .  .  were  not,  and  could  not  have  been, 
seen  in  time  to  permit  the  train  to  be  stopped  and 
the  accident  averted;  that  every  effort  was  made 
to  avoid  the  collision  after  the  horses  were  dis- 
covered," and  where  the  admissions  of  the  plaintiff 
himself  showed  that  he  negligently  placed  the 
horses  in  a  field  unprotected  from  the  adjoining 
right-of-way.  Cf.  Murray  v.  Oregon-Washins^ton  R. 
&  Navigation  Co.  175  Wash.  320,  27  P.  (2d)  574 
(1933) ,  where  the  court  assumed  that  the  railroad 
was  not  required  by  the  statute  to  fence  its  right- 
of-way  but  held  it  was  a  question  for  the  jury 
whether  the  railroad  willfully  and  wantonly  in- 
jured plaintiff  by  spraying  grass  along  the  right-of- 


'  C/.  also  Thayer  v.  Snohomish  Logging  Company.  101 
Wash.  458,  461,  172  Pac.  5.52  (1918).  where  the  court  said 
"It  was  not  the  intention  of  the  legislature  to  declare  the 
law  of  negligence  with  respect  to  stock  injured  other  than 
when  injured  in  some  way  by  railway  trains." 
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way  with  a  weed-destroyer  which  poisoned  the 
plaintiff's  cattle,  when  the  company  had  reason  to 
know  that  the  cattle  were  accustomed  to  graze 
along  the  right-of-way  and  had  failed  to  give  the 
plaintiff  notice  of  the  danger. 

If,  under  the  facts  of  the  instant  case,  the  statute 
required  the  railroad  to  fence  its  right-of-way  to 
prevent  stock  from  straying  on  the  track,  its  failure 
to  do  so  would,  prima  facie,  establish  its  negligence 
in  killing  Mr.  Timentoe's  cow.  This  prima  facie 
case  may  be  either  confirmed  or  rebutted  by  addi- 
tional facts  surrounding  the  accident  such  as  are 
discussed  in  the  decisions  referred  to.  Until  these 
facts  have  been  thoroughly  explored,  there  is  no 
reason  to  assume  that  the  railroad  is  not  liable  for 
the  negligent  or  wanton  destruction  of  the  cow. 
If  your  further  investigation  shows  that  the  com- 
pany is  liable  under  the  law  of  Washington,  it  will 
be  possible  to  avoid  the  more  difficult  questions 
raised  by  the  stipulation  executed  by  the  railroad. 

As  is  recited  in  the  Superintendent's  corresfKjn- 
dence  with  the  railroad,  the  right-of-way  over  the 
Colville  Reservation  was  acquired  by  the  Great 
Northern  Railway  Company  pursuant  to  the  pro- 
visions of  the  act  of  March  2,  1889  (30  Stat.  990) . 
Before  the  right-of-way  was  approved  by  the  De- 
partment, the  company  was  required  to  execute  a 
stipulation  which  in  section  3  bound  the  railroad: 

"to  pay  the  United  States,  through  the  Com- 
missioner of  Indian  Affairs  at  Washington, 
D.C.,  on  demand,  for  any  and  all  damages 
caused  by  fire  or  otherwise  sustained  by  the 
United  States  or  the  Indians  by  reason  of  the 
use  and  occupancy  of  said  right-of-way  by  the 
Company,  its  successors  or  assigns;  and  it  is 
agreed  that  the  liability  for  such  damages  as 
well  as  liability  for  damage  which  shall  occur 
on  said  Indian  lands  by  fires  started  by  the 
Company  on  other  land,  shall  in  all  cases  be 
determined  by  the  laws  of  the  State  or  the 
United    States,    if   applicable    thereto." 

In  commenting  upon  this  provision,  counsel  for 
the  railroad  said  in  his  letter  of  October  12,  1943, 
addressed  to  the  Suj>erintendent: 

"While  the  stipulation  is  ambiguous,  it 
seems  to  me  that  the  concluding  part,  to  the 
effect  that  the  liability  shall  be  determined  by 
the  laws  of  the  State  or  the  United  States, 
must  control  over  the  general  language  of  the 
preceding  part.  In  so  far  as  I  know,  there  is 
no  Federal  law  fixing  the  liability  of  a  Railway 
Company  for  stock  killed  on  its  right  of  way. 
Accordingly,  it  would  seem  that  the  State  law 
controls." 


The  Suj>erintendent,  in  reply,  pointed  out  that 
under  this  interpretation  the  railroad  would  be 
liable  by  the  terms  of  the  stipulation  only  for 
those  damages  for  which  it  would  be  liable  under 
the  laws  of  the  United  States  or  the  State  of  Wash- 
ington and  that,  accordingly,  the  stipulation  was  of 
little  practical  value.  The  force  of  this  argument 
is  impaired  somewhat  when  it  is  recalled  that  the 
liability  of  the  company  is  made  to  depend  upon 
the  decision  of  the  Commissioner  rather  than  the 
courts.  Avoidance  of  the  expense  and  trouble  of 
litigation  might  well  explain  the  desire  of  the  De- 
partment to  require  the  railroad  to  agree  to  such 
a  procedure.  Further,  the  suggestion  that  the  first 
clause  of  the  stipulation  imposes  absolute  liability 
irrespective  of  fault  while  the  second  clause  makes 
State  or  Federal  law  applicable  to  the  determina- 
tion of  the  measure  of  damages  depends  entirely 
upon  the  meaning  to  be  given  the  word  "deter- 
mine"—a  somewhat  slender  reed  on  which  to  found 
a  court  action. 

I  believe,  rather,  that  if  it  is  ultimately  found 
necessary  to  rely  on  the  language  of  the  stipulation, 
the  second  clause  of  section  3  must  be  interpreted 
not  to  limit  the  obligation  of  the  company  to  pay 
for  all  damages  of  whatever  character  which  may 
be  sustained  by  the  United  States  or  the  Indians, 
but  only  to  damages  by  fire.  You  will  note  that  the 
word  "damages"  occurs  only  once  in  the  first  clause 
and  is  qualified  by  the  words  "caused  by  fire";  the 
reference  after  the  semicolon  to  "such  damages" 
seems  to  relate  to  the  same  "damages  caused  by 
fire."  This  interpretation  is  strengthened  by  the 
fact  that  the  liability  for  damages  by  fire  is  then 
broadened  to  include  liability  for  damage  to  the 
Indian  lands  caused  by  fires  started  by  the  Com- 
pany on  other  lands.  The  use  of  the  phrase  "as  well 
as"  would  seem  to  imply  a  comparison  of  two 
types  of  liability  for  fire  rather  than  a  comparison 
of  liability  for  fires  started  on  other  lands  and 
liability  for  all  damages,  whether  by  fire  or  "other- 
wise sustained." 

Examination  of  the  files  of  1909  tends  to  confirm 
this  construction.  Before  the  stipulation  was  ex- 
ecuted, Thomas  R.  Benton,  attorney  for  the  Great 
Northern  Railway  Company,  raised  objections  to 
this  provision  of  the  stipulation  in  a  letter  to  the 
Commissioner  of  Indian  Affairs,  dated  October  6, 
1909,  in  which  he  said: 

"Stipulation  No.  3  provides  that  the  Com- 
pany's liability  for  damage,  by  fires  should  be 
determined  by  the  laws  of  the  State  or  of  the 
United  States,  if  applicable  thereto.  This  stipu- 
lation is  objectionable  in  that  it  appears  to 
make  the  Commissioner  of  Indian  Affairs  the 
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sole  judge  of  the  Company's  liability  under 
United  States  or  State  laws,  and  to  deny  to  the 
Company  the  right  to  resort  to  the  Courts  to 
determine  such  liability  where  in  its  judgment 
the  liability  is  doubtful  or  does  not  exist.  If  it 
is  the  intention  of  the  stipulation  to  require 
the  Company  to  pay  to  the  Commissioner  of 
Indian  Affairs  damages  for  fire  only  in  cases 
where  its  liability  is  admitted  by  the  Company 
or  has  been  adjudged  by  the  Court,  then  the 
stipulation  is  not  objectionable.  It  should, 
however,  be  modified  so  as  to  make  the  inten- 
tion clear."   (Italics  supplied.) 

Mr.  Benton  concluded  his  discussion  of  this  and 
other  provisions  of  the  stipulation  with  the  state- 
ment that  "Save  as  above  the  Company  will  not 
object  to  entering  into  a  stipulation  with  the  Gov- 
ernment. It  does,  however,  seriously  object  to  the 
matters  above  set  forth,  and  requests  that  the 
stipulation  be  modified  as  requested."  Despite  Mr. 
Benton's  objections,  however,  the  provisions  of 
section  3  of  the  stipulation  were  not  altered  and 
were  agreed  to  in  their  original  form  by  the  presi- 
dent and  secretary  of  the  company  on  December 
10,  1909. 

It  would  seem  to  be  not  without  significance 
that  in  these  deliberate  references  to  section  3  of 
the  stipulation  counsel  points  out  that  the  liability 
for  damage  by  fires  is  to  be  determined  by  appli- 
cable law  and  does  not  include  damages  "other- 
wise sustained"  within  the  scope  of  his  attack.  It 
would  also  seem  that  this  was  the  result  of  more 
than  phraseological  accident.  In  March  1909,  Con- 
gress amended  the  criminal  code  to  prohibit  start- 
ing and  abandoning  fires  on  the  public  domain 
(35  Stat.  1098)  .  During  the  same  month,  the  State 
of  Washington  adopted  a  criminal  code  making 
it  a  misdemeanor  to  operate  or  permit  to  be  op- 
erated "in  dangerous  proximity  to  any  brush,  grass 
or  other  inflammable  material,  any  engine  or  boiler 
which  is  not  equipped  with  a  modern  spark  ar- 
rester, in  good  condition  .  .  ."  and  making  it  a 
misdemeanor  to  "willfully  or  negligently  set,  or  fail 
to  carefully  guard  or  extinguish  any  fire  .  .  ."  when 
timber  or  property  of  another  is  thereby  endan- 
gered (Laws  of  1909,  ch.  49,  sees.  271,  272) .  It  may 
well  be  that  additional  legislation  relating  to  fires 
was  anticipated;  the  next  year  Congress  amended 
the  1909  statute  to  prohibit  the  building  of  fires 
"upon  any  Indian  reservation,  or  lands  belonging 
to  or  occupied  by  any  tribe  of  Indians  under 
authority  of  the  United  States,  or  vipon  any  In- 
dian allotment  .  .  ."  and  leaving  such  fires  before 
they  were  extinguished  (36  Stat.  857)  .  In  1911,  the 
State  reenacted  with  certain  amendments  an  earlier 
statute   (Laws  of  1905,  ch.  164)  establishing  penal- 


ties of  from  |10  to  |50  per  day  for  conduct  deemed 
to  create  fire  hazards,  including  the  operation  of 
spark-emitting  locomotives  (Laws  of  1911,  ch.  125, 
sees.  14  and  15).  Whether  or  not  these  specific 
changes  in  the  statutory  law  were  anticipated,  ap- 
parently tlie  parties  recognized  that  the  rules  of 
liability  for  fire  damage  were  in  a  somewhat  fluid 
state  and  they  agreed  to  determine  responsibility 
of  the  company  for  such  damage  by  applicable 
State  or  Federal  law,  then  in  force  or  subsequently 
enacted.  But  there  was  no  intention,  it  would 
seem,  to  so  limit  the  liability  for  damages  other- 
wise sustained  as  a  result  of  the  operation  of  trains 
on  the  right-of-way. 

The  views  of  the  Department  on  the  interpreta- 
tion of  the  stipulation  are  set  forth  in  the  memo- 
randum from  the  Acting  Commissioner  of  Indian 
Affairs,  dated  August  26,  1909,  to  the  Secretary, 
where  it  is  indicated  that  the  language  of  section 
3  was  criticized  by  counsel  for  another  railroad, 
the  Olymp'c-Peninsula  Railway  Company,  on  the 
ground,  among  others,  "that  the  liability  for 
damage  which  may  be  caused  by  fire  should  be  gov- 
erned by  the  common  law  or  by  statutory  laws 
where  the  latter  modifies  common  law;  that  to  re- 
quire the  company  to  pay,  on  demand,  to  the 
United  States,  through  the  Commissioner  of  In- 
dian Affairs,  for  any  and  all  damage  caused  by  fire 
or  otherivise  by  reason  of  the  use  and  occupancy  of 
the  right  of  way  would  be  substituting  executive 
finding  for  the  tribunal  established  by  law  for  de- 
termining such  liability  and  would  be  depriving  the 
company  of  its  legal  rights  and  defenses."  **  The 
Acting  Commissioner  indicated  that  his  office  had 
carefully  considered  the  question  and  concluded 
that,  "as  a  matter  of  protection  to  the  interests  of 
the  Indians  and  the  Government,"  "such  a  stipula- 
tion as  is  under  consideration  should  be  required 
of  every  applicant  for  a  right  of  way  for  a  railroad 
line."  It  was  further  observed: 

".  .  .  The  stipulations  were  originally  called 
for  on  the  recommendations  of  the  Forest 
Service  and  the  Reclamation  Service,  and  have 
been  required  in  all  cases  of  this  character 
recently,  and  this  is  the  first  objection  raised. 
The  Office  believes  that  the  Department  has 
ample  authority  under  the  Act  of  March  2, 
1899,  supra,  to  prescribe  such  requirements 
if  it  be  to  the  best  interest  of  the  Indians  that 
this  be  done. 

"There  seems  to  be  no  good  reason  why  the 
railroad  company  should  object  to  paying  the 


*  The  italicized  phrases  also  indicate  the  same  distinction 
between  liability  for  damages  by  fire  and  for  damages  other- 
wise sustained. 
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Indians  for  all  damages  caused  by  fire  or  other- 
wise, by  reason  of  the  occupancy  of  the  right 
of  way  by  the  company,  for  if  the  right  of  way 
were  not  granted  the  damage  coiUd  not  occur. 
It  is  believed  that  the  question  of  liability  may 
safely  be  left  to  the  discretion  of  the  represen- 
tatives of  the  Department  rather  than  go  to 
the  additional  expense  of  establishing  such 
liability  by  court  proceedings." 

The  Acting  Commissioner  accordingly  recom- 
mended that  his  office  "be  authorized  to  call  on  the 
Olympic-Peninsula  Railroad  Company  and  all  other 
companies  who  may  hereafter  submit  applications 
for  rights  of  way  for  railroad  lines  under  the  Act 
of  March  2,  1899,  to  file  a  stipulation  executed  by 
its  proper  officers,  a  form  of  which  is  inclosed." 
These  recommendations  were  approved  by  the 
First  Assistant  Secretary,  September  7,  1909,  and, 
presimiably,  established  the  policy  pmsued  in  the 
present  case. 

If,  despite  this  contemporaneous  construction,  the 
coints  shoidd  hold  that  the  final  clause  of  the 
stipulation  requires  that  all  claims  be  determined 
in  the  light  of  applicable  State  or  Federal  law,  I 
am  aware  of  no  Federal  sitatute  which  governs 
liability  for  damage  to  livestock  on  rights-of-way 
carved  from  former  Indian  lands.  The  statute  in- 
volved in  Utiiicd  States  v.  Oregon  Short  Line  R. 
Co.,  113  F.  (2d)  212  (CCA.  9th,  1940),  does  not 
apply  to  lands  in  the  Colville  Reservation.  More- 
over, the  crucial  differences  between  the  language 
of  that  statute  and  the  language  of  section  3  ot 
the  stipulation  makes  the  court's  decision  support 
for  little  more  than  the  proposition  that  a  clear 
intent  to  impose  absolute  liability  on  a  railroad 
as  a  condition  to  a  grant  of  a  right-of-way  will 
be  effectuated  by  the  courts.  The  lack  of  a  clear 
indication  that  absolute  liability  was  here  intended 
can  hardly  be  supplied  by  an  appeal  to  general 
principles  found  in  such  cases  as  Minnesota  v. 
United  States,  305  U.S.  382. 

While  the  present  claim  is  small,  the  issue  is  not 
unimportant  since  it  involves  the  scope  of  liability 
under  language  employed  in  a  number  of  stipula- 
tions with  railroad  companies.  Before  the  case 
can  be  submitted  to  the  Attorney  General,  a  clear 
and  effective  theory  of  liability  should  be  formu- 
lated, and  a  formal  demand  for  the  amount  of 
damages  sustained  should  be  made  by  the  Commis- 
sioner, rather  than  the  Superintendent.  I  suggest, 
however,  that  any  further  communication  to  the 
railroad  company  first  have  the  approval  of  this 
office. 

Fowler  Harper, 

Solicitor. 
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Syllabus 


Re:  Distribution  under  the  act  of  December  5, 
1942    (56  Stat.   1040),  of  the  share  of   the 
proceeds  of  sale   of   the   Tacoma   Hospital 
site    credited    to    the   estate    of   a    deceased 
Puyallup  Indian  enrollee. 
Held:  1.    The    act   of   December    5,    1942,    supra, 
requires  that  the  share  of  a  deceased  en- 
rollee be  paid  to  his  heirs. 

2.  The  proceeds  of  sale  of  the  Tacoma 
Hospital  site  were  tribal  funds  to  which 
no  member  of  the  Puyallup  Tribe  who 
died  prior  to  enactment  of  the  act  of 
December  5,  1942,  supra,  had  a  vested 
right  subject  to  testamentary  disposition. 
Solicitor's  opinion  of  November  22,  1921 
(48  L.D.  479) ,   cited  and  distinguished. 

3.  The  Puyallup  tribal  fund  was  indivi- 
dualized by  the  act  of  December  5,  1942, 
supra,  and  only  those  who  meet  the  re- 
quirements of  the  act  are  entitled  to 
share  in  the  per  capita  payment  autho- 
rized by  the  Department  on  February  1, 
1943. 

4.  A  legatee  of  a  deceased  Puyalltip  enrollee 
has  no  greater  right  than  his  testator 
had  and  is  not  entitled  as  a  legatee  to 
share  in  the  per  capita  payment  because 
he  fails  to  meet  the  requirements  of  the 
statute  and  departmental  authority  desig- 
nating the  recipients  of  the  fund. 


Memorandum  for  the  Commissioner 
of  India?!  Affairs: 

In  an  informal  memorandum  dated  September 
16,  1943,  your  Office  requested  an  interpretation  of 
section  2  of  the  act  of  December  5,  1942,^  which 
provides  for  the  distribution  of  the  proceeds  of 
sale  of  the  Puyallup  tribal  property  commonly 
known  as  the  Tacoma  Hospital  site. 

The  specific  question  presented  is  whether  the 
funds  credited  to  deceased  Puyallup  enrollees 
under  the  act  must  be  paid  to  their  heirs  or 
whether  they  may  be  distributed  to  tlie  legatees 
named  in  their  wills.  The  Superintendent  of  the 
Tulalip  Agency,  in  a  letter  dated  September  13, 
1943,  reported  that  he  is  withholding  distribution 


^56  Stat.  1040. 
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in  two  cases  awaiting  instructions.  In  one  other 
case  lie  has  distributed  the  funds  to  the  legatee 
named  in  the  will. 

By  the  act  of  August  II,  1939,  -  Congress  autho- 
rized the  Secretary  of  the  Interior  to  accjuire  from 
the  Puyallup  Tribe  of  Indians,  for  Indian  sana- 
torium purposes,  the  tribal  property  which  is  the 
site  of  the  Tacoma  Indian  Hospital.  Section  2  of 
the  act  authorized  the  appropriation  of  funds  to 

I  complete  the  purchase  and  provided  for  the  dis- 
tribution of  the  proceeds  of  sale  in  equal  shares  to 
the  members  of  the  Tribe  as  determined  by  its 
constitution  and  bylaws  approved  May  13,  1936. 
Opposition  of  the  majority  of  the  tribal  member- 

i!  ship  to  distribution  of  the  funds  under  the  method 
provided  by  the  1939  act  resulted  in  enactment  of 
the  act  of  December  5,  1942,  supra,  section  2  of 
which  reads: 

"That  when  the  corrections  authorized  in 
Section  1  hereof  shall  have  been  made,  the 
sum  of  $228,525,  authorized  to  be  appropriated 
by  the  Act  of  August  11,  1939  (53  Stat.  1405) , 
for  the  acquisition  of  complete  title  to  the 
Puyallup  Indian  Tribal  School  property  at 
Tacoma,  Washington,  for  Indian  sanatorium 
purposes,  shall  be  distributed  by  the  Secretary 
of  the  Interior,  under  such  rules  and  regula- 
tions as  he  may  prescribe,  to  those  persons, 
or  their  heirs,  whose  names  appear  on  the 
said  roll  approved  on  May  12,  1930,  as  herein 
modified,  and  section  2  of  said  Act  of  August 
11,   1939,   is  hereby   amended   accordingly." 

On  February  1,  1943,  the  Department  authorized 
the  Superintendent: 

".  .  .  to  distribute  to  members  of  the  Puyal- 
lup Tribe  of  Indians  whose  names  appear  on 
the  final  roll  approved  May  12,  1930,  and 
modified  by  the  aforementioned  act,  share  and 
share  alike,  the  sum  of  $228,525,  representing 
proceeds  from  the  sale  of  the  Puyallup  Tribal 
School  property  at  Tacoma,  Washington.  .  .  . 

'  Payment  shall  be  made  to  adults  direct  from 
the  roll,  and  shares  of  minors  may  in  your 
disaetion  be  paid  either  to  parents  or  guard- 
ians, or  they  may  be  deposited  as  individual 

j  Indian  money.  Shares  of  deceased  enrollees 
•j  shall  be  credited  to  heirs,  if  determined,  and  if 
not  determined,  shall  be  credited  to  the  estate 
pending  formal  determination  of  heirs.  Since 
the  per  capita  share  will  be  more  than  $250, 
you  are  not  authorized  to  determine  heirs,  but 


should  report  such  cases  for  hearings  by   the 
Examiner  of  Inheritance." 

It  is  my  opinion  that  under  the  legislation  and 
departmental  authority  quoted  above  the  share  in 
the  per  capita  payment  due  to  an  enrollee  who 
died  prior  to  enactment  of  the  act  of  December  5, 
1942,  supra,  must  be  paid  to  the  heirs  of  such 
enrollee.  It  is  also  my  opinion  that  no  such  de- 
ceased enrollee  had  a  vested  right  to  any  part  of 
the  proceeds  of  sale  of  the  hospital  property  which 
he  could  dispose  of  by  will,  and  no  legatee  is  en- 
titled to  share,  as  legatee  of  such  enrollee,  in  this 
per  capita  payment. 

The  right  to  participate  in  tribal  property  is 
generally  recognized  as  an  incident  of  tribal  mem- 
bership.-^ This  right,  however,  is  of  such  nature 
that  it  is  not  descendible,^  nor  is  it  transferable 
by  operation  of  law  or  voluntary  alienation  unless 
made  so  by  act  of  Congress  or  applicable  tribal 
law  and  custom. ^  As  to  the  nature  of  tribal  prop- 
erty and  the  rights  of  individual  members  therein, 
it  was  declared,  in  the  case  of  Sizemore  v.  Brady  '^ 
that: 

".  .  .  the  Creek  lands  and  funds  belonged 
to  the  tribe  as  a  community,  and  not  to  the 
members  severally  or  as  tenants  in  common. 
The  right  of  each  individual  to  participate 
in  the  enjoyment  of  sucii  property  depended 
upon  tribal  membership,  and  when  that  was 
terminated  by  death  or  otherwise  the  right  was 
at  an  end.  It  was  neither  alienable  nor  des- 
cendible." 

The  foregoing  principles  apply  with  full  force 
to  the  Puyallup  tribal  property  now  under  con- 
sideration. Tliere  is  abundant  evidence  that  the 
hospital  property  belonged  to  the  Puyallup  Tribe 
as  a  community,  and  as  against  such  Tribe  the 
individual  members  enjoyed  no  vested  rights.  From 
the  year  1929  until  the  time  of  its  acquisition  the 
United  States  leased  this  property  from  the  Tribe, 
distributing  the  annual  rental  to  the  members  as 
a  per  capita  payment  of  tribal  funds.  The  legisla- 
tion providing  for  the  acquisitions  of  the  hospital 
site  and  the  distribution  of   the   proceeds  of  sale 


-53  Stat.  140.5-1406. 


=  Cohen,  Handbook  of  Federal  Indian  Law,  Ch.  9,  sec.  3; 
LaRoque  v.  United  States,  239  U.S.  62. 

'Sizemore  v.  Brady,  235  U.S.  441;  Gritts  v.  Fisher.  224 
U.S.  640;  Woodbury  v.  United  States,  170  Fed.  .302;  Sloan 
V.  United  States,  118  Fed.  283,  apj).  disni.   193  U.S.  614. 

=  E.g.,  acts  of  June  28,  1906  (34  Stat.  .539),  and  April  18. 
1912  (37  Stat.  8fi)  .  relating  to  pio  rata  shares  in  the  O.sagc 
mineral  estate.  See  also  Op.  of  Solicitor,  I.D.,  November  22, 
1921    (48  L.D.  479) . 

"235  U.S.  441. 
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treats  it  as  tribal  property  and  offers  no  basis  for 
the  application  of  a  set  of  rules  contrary  to  those 
cited  above  for  determining  the  property  rights  of 
members.  The  situation  here  presented  is  to  be 
distinguished  from  that  obtaining  in  the  case  de- 
cided by  the  Solicitor  on  November  22,  1921/  in- 
volving the  devise  of  an  "expectancy"  which  con- 
sisted of  the  right  to  share  in  the  final  division  of 
the  remaining  unallotted  lands  of  the  Crow  Reser- 
vation. In  that  case  it  was  held  that  under  the 
special  legislation  providing  for  the  allotment  of 
the  remaining  unallotted  lands  of  the  Crow  Reser- 
ceive  an  allotment  was  a  descendible  one  subject 
to  the  testamentary  disfHDsition  of  the  Indian.  The 
opinion  says,  in  part: 

".  .  .  In  other  words,  the  right  so  to  share 
is  a  descendible  one  which,  in  case  of  death 
intestate,  inures  to  the  benefit  of  the  heirs.  .  .  . 
If  the  expectancy  consists  of  a  mere  'float' 
which  ceases  at  death,  then  there  is  nothing 
for  a  testator  to  convey  by  will.  If  the  right, 
however,  is  a  descendible  one  which  in  case  of 
intestacy  inures  to  the  benefit  of  the  heirs,  the 
rule  is  now  otherwise.  .  .  .  Big  Lark,  being 
entitled  to  an  additional  allotment  on  the 
Crow  Resen'ation,  and  those  lands,  in  effect, 
being  held  in  trust  by  the  United  States  for  her 
benefit,  I  am  of  the  opinion  that,  .  .  .  she  had 
the  power  to  dispose  of  such  additional  allot- 
ment by  will." 

This  opinion  recognizes  clearly  the  principle  that 
a  member  of  an  Indian  tribe  has  no  vested,  en- 
forceable right,  as  against  the  tribe,  to  any  common 
property  of  the  tribe  in  the  absence  of  legislative 
act  or  applicable  Indian  law  or  custom  creating 
such  a  right. 

In  the  individualization  of  tribal  property  and 
creation  of  vested  property  rights  in  the  members. 
Congress  exercises  a  plenary  power  conferred  upon 
it  by  the  Constitution  of  the  United  States.  This 
authority,  subject  to  certain  limitations  not  per- 
tinent here,*  includes  not  only  the  power  to  pre- 
scribe the  time  and  mode  of  distribution  but  also 
the  power  to  designate  the  ultimate  recipients  of 
tlie  property.^  In  the  case  of  tribal  funds,  indivi- 
dualization usually  occurs  when  payment  is  made 
or  when  the  share  of  the  individual  is  credited  to 


him,^°  but  in  any  given  case  reference  must  be  had 
to  the  Congressional  act  itself  to  ascertain  the  plan 
of  distribution. 

In  the  instance  at  hand  Congress  directed  that 
payment  be  made  to  those  Puyallup  Indians  whose 
names  appear  on  the  approved  roll  of  1930,  or 
their  heirs.  The  word  "heirs"  has  been  given 
various  definitions,  dep>ending  on  the  circumstances 
surrounding  its  use.  In  a  broad  or  loose  sense  it 
may  refer  to  the  persons  succeeding  to  the  prop- 
erty of  a  decedent,  either  by  inheritance  or  by 
purchase  under  a  will.  The  most  common  examples 
of  loose  construction  are  found  in  the  interpreta- 
tion of  wills  and  deeds  where  the  courts  often  given 
the  word  "heirs"  its  broader  meaning  in  order 
to  effect  the  intention  of  the  testator  or  grantoi 
as  to  the  disposition  of  vested  property.^^  In  these 
examples  of  loose  construction  there  is  an  implicit 
recognition  of  the  right  of  a  person  to  make  a 
lawful  disposition  of  his  own  property.  The  word 
"heirs"  also  has  a  technical  meaning,  however,  ir 
which  it  refers  to  those  persons  on  whom  the  law; 
of  succession  cast  the  property  of  an  intestate.^" 
It  is  in  the  field  of  statutory  construction  that  th( 
word  is  usually  given  its  more  technical  meaning 
with  the  result  that  beneficiaries  under  a  will  an 
not  included  within  the  term  unless  the  contex 
of  the  statute  clearly  shows  an  intention  to  in 
elude  them." 

It  is  my  opinion  that  the  nature  and  purpose  o 
the  act  of  December  5,  1942,  supra,  indicate  tha 
the  word  "heirs"  should  be  strictly  construed  s< 
as  to  exclude  the  legatees  of  deceased  enrollees 
By  individualizing  the  tribal  property  the  statute 
created  vested  rights  where  none  existed  before.  I, 
is  therefore  prospective  in  nature  and  negatives  th( 
idea  that  the  individual  enrollees  enjoyed  vestet 
property  rights  prior  to  the  date  of  its  enactment' 
If  it  had  been  intended  that  the  date  of  attach 
ment  of  individual  rights  be  retroactive  in  orde: 


'48  L.D.  479. 

'Cohen,  Handbook  of  Federal  Indian  Law,  Ch.  5,  sec.  5A, 
discussing  Chippewa  Indians  v.  United  Slates,  301  U.S.  358, 
nff'g.,  80  Ct.  CI.  410. 

"Cohen,  Handbook  of  Federal  Indian  Law,  Ch.  9,  sec.  6, 
and  cases  cited. 


^"Op.  of  Solicitor.  I.D.,  M.  8370.  August  15,  1922;  33  Op 
Atty.  Gen.  60,  November  4,  1921. 

"  See  In  re  Beck's  Estate,  225  Pa.  578,  74  Atl.  607;  Word, 
and  Phrases,  vol.  19,  p.  297. 

^See  Words  and  Phrases,  vol.  19,  p.  200  et  seq.;  ami 
Hays  V.  Wyatt,  19  Idaho  544,  115  Pac.  13,  34  L.R.A.  (n.s.) 
397. 

'■'E.g.,  acts  of  May  27,  1908  (35  Stat.  312).  and  Janiiar 
27.  1933  (47  Stat.  777)  ,  which  require  court  approval  o 
the  conveyances  of  full-blood  heirs,  construed  as  inapplicabl 
to  devisees  in  McKinney  v.  Bluford,  197  Pac.  430;  Burges 
V.  Nail,  103  F.  (2d)  37,  42;  Grisso  v.  United  States,  138  I 
(2d)  996;  Murray  v.  Ned,  135  F.  (2d)  407,  cert,  denie, 
November  8.  1943.  88  L.  ed.  Adv.  49.  For  other  examples  c 
strict  construction  of  the  word  "heirs"  see  Higginbothom  \ 
Higginbothom,  17  Ky.  271,  197  S.W.  627,  L.R.A.  1918A  llOE 
and  Newton  v.  Newton,  77  Tex.  508,  14  S.W.  157. 
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to  bring  the  share  of  a  deceased  enrollee  within 
the  scope  of  his  will  it  is  reasonable  to  believe 
that  some  language  appropriate  to  that  end  would 
have  been  used.^*  Without  allowing  the  Secretary 
any  latitude  in  fixing  the  class  of  ultimate  reci- 
pients, and  without  the  use  of  qualifying  language 
the  statute  directs  the  Secretary  to  pay  the  share 
of  a  deceased  enrollee  to  his  heirs.  This  is  a  manda- 
tory direction  to  pay  to  a  class. ^'^  For  the  reasons 
stated,  I  feel  that  a  legatee  of  a  deceased  enrollee 
cannot  be  considered  an  "heir"  within  the  mean- 
ing of  the  term  as  used  in  this  act. 

There  are  other  persuasive  reasons  aside  from 
those  already  mentioned  for  excluding  legatees  of 
deceased  enrollees  from  sharing  in  the  Puyallup 
per  capita  payment.  Due  to  the  very  nature  of  a 
will  or  testament  it  is  well  settled  that  a  testator 
cannot  make  testamentary  disposition  of  property 
rights  or  interests  unless  they  belong  to  him  or 
he  has  a  legal  power  of  disposition  at  the  time  of 
his  death.^®  Standing  as  a  corollary  to  that  princi- 
ple is  the  rule  that  a  beneficiary  under  a  will  is 
a  gratuitous  taker  and  acquires  no  greater  right, 
as  against  third  persons,  than  his  testator  had.^^ 
Applying  those  principles  to  the  present  case  it 
is  evident  that  a  legatee  of  a  deceased  enrollee 
takes  nothing.  His  testator  had  no  property  right 
subject  to  testamentary  disposition.  The  will  is  the 
only  source  of  title  the  legatee  has  and  the  prop- 
erty in  question  is  outside  the  scope  of  that  instru- 
ment. In  this  connection,  the  legatee  is  in  a  posi- 
tion somewhat  similar  to  that  of  a  legatee  seeking 
to  recover  under  a  State  statute  for  the  wrongful 
death  of  his  testator.  In  each  case  the  property 
right  is  a  creature  of  statute,  collectible  only  in 
accordance  with  the  terms  of  the  statute,  and  not 
subject  to  testamentary  disposition  by  the  decedent 
unless  expressly  made  so  by  the  statute."  As  I  have 
indicated  above,  a  legatee  of  a  deceased  Puyallup 


"For  a  parallel  see  Hall,  et  al.  v.  Russell,  et  al.,  101  U.S. 

503,  25  L.  ed.  829,  holding  that  a  devisee  is  not  an  "heir" 

as  used  in  the  statute  which  authorized  issuance  of  a  patent 

li  to  the   heirs   of  a   homesteader   who    died    before   acquiring 

■•  vested  rights.  See  also  16  Am.  Jur.  sees.  158  et  seq. 

'=  Crawford,   Statutory    Construction,   sees.   264  et  seq.,   sta- 
ting that  a  statute  which   creates  a  new  right,   privilege  or 
immunity,  and  regulates  the  manner  of  its  exercise,  should 
be  strictly  construed   and   treated   as  mandatory;   and  citing 
■■■  Wheaton  v.  Peters.  8  Pet    (U.S.)    591. 

M      "See  Page  on  Wills,  vol.  I,  sec.  197,  citing  White  v.  Chel- 

i\low,  108  Wash.  526,   185  Pac.  619;  Stewart  v.   Todd,   190  la. 

i:283,  20  A.L.R.   1272;    173   N.W.  619,   180   N.W.    146;   Snyder 

i  '  V.  Snider,  202  Ky.  321,  259  S.W.  700;  McLaughlin  v.  AfcGee, 

131   Md.   145,   101   Atl.  682;   Clark  v.   Clark,  319   Mo.   591,  4 

'  S.W.   (2d)   807;  In  re  Curtis'  Estate,  109  Vt.  44,  192  Atl.  13. 

'■Page  on  Wills,  vol.  1,  sec.  197. 

"/n  re  Lister's  Estate,  22  Ariz.  185,  195  Pac.  1113;  Sturges 
V.  Sturges,  126  Ky.  80,  12  L.R.A.    (n.s.)    1014,  102  S.W.  884. 


enrollee  does  not  meet  the  requirements  of  the 
act  of  December  5,   1942,  supra. 

In  authorizing  the  per  capita  payment  the  Sec- 
retai7  prescribed  that  where  the  heirs  of  a  de- 
ceased enrollee  had  already  been  determined  by 
the  Department  such  determination  should  be 
adopted  for  use  in  distributing  the  share  of  the 
enrollee.  As  those  enrollees  whose  heirs  had  not 
been  previously  determined  by  the  Department 
it  was  prescribed  that  their  shares  should  be  placed 
to  the  credit  of  their  estate  to  await  action  by  the 
Examiner  of  Inheritance.  The  fact  that  the  enrollee 
died  prior  to  individualization  of  the  tribal  prop- 
erty and  left  no  title  inuring  to  his  heirs  at  the 
date  of  his  death  offers  no  obstacle  to  the  author- 
ity of  Congress  to  direct  its  distribution  to  his 
heirs.^^ 

In  his  letter  of  September  13,  1943,  the  Super- 
intendent of  the  Tulalip  Agency  reported  that  he 
had  already  distributed  the  share  of  Silas  Cross, 
a  deceased  Puyallup  enrollee,  who  died  testate  on 
June  25,  1936,  to  the  executrix  named  in  his  will. 
This  will  was  approved  by  the  Department  on 
March  26,  1938  (Indian  Office  file  7310-38).  The 
letter  from  your  Office  transmitting  the  will  for 
consideration  recommended  that  the  instrument  be 
approved  and  that  authority  be  granted  for  pay- 
ment to  the  executrix  of  funds  then  held  to 
the  credit  of  the  estate  and  "such  other  Tribal  pay- 
ments as  may  accrue  to  said  estate."  It  is  believed 
that  the  action  taken  by  the  Department  in  tliat 
case  was  without  authority  insofar  as  it  might  be 
construed  to  predetermine  the  disposition  of  non- 
existent property,  and  it  is  suggested  that  recom- 
mendations be  submitted  for  clarification  of  the 
decision.  As  to  the  distribution  already  made  of  the 
share  of  Silas  Cross  in  the  per  capita  payment  au- 
thorized on  February  1,  1943,  it  appears  that  such 
distribution  was  not  in  accord  with  the  views  I 
have  expressed  above.  The  record  shows  that  Silas 
Cross  was  survived  by  his  wife,  whom  he  named 
as  sole  beneficiary  in  his  will,  and  seven  children. 
It  may  be  that  the  funds  paid  to  the  widow  were 
used  for  the  benefit  of  herself  and  the  children 
but  there  is  no  information  before  me  at  the 
present  time  on  this  phase  of  the  matter. 

I  am  returning  the  case  of  Louise  Douette,  a 
deceased  Puyallup  enrollee,  for  action  in  accor- 
dance with  the  conclusions  reached  in  this  memor- 
andum. 

Fowler  Harper, 

Solicitor. 


561. 


'Shulthis  V.  McDougal,  170  Fed.  529.  app.  dism.  225  U.S. 
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Authority  of  Secretary  to  Approve  Limestone 
Mining   Leases   on   Osage   Indian    Reservation 

May  24,  19-14. 


The  royalty  to  be  paid  for  limes'tone  removed  tiom 
the  Osage  Reservation  under  leases  executed 
by  the  Osage  Tribal  Council  and  approved  by 
the  Department  under  section  3  of  the  act  of 
June  28,  1906  (34  Stat.  539)  ,  is  not  to  be  de- 
termined by  the  royalty  schedule  approved  by 
the  President  on  July  28,  1926,  since  that  sched- 
ule did  not  include  limestone. 

Tlie  Secretary  of  the  Interior  must  be  presumed  to 
have  acted  by  direction  of  the  President  in  ap- 
proving limestone  mining  leases  on  the  Osage 
Reservation  executed  by  authority  of  the  Osage 
Tribal  Council  and  providing  for  the  payment 
of  a  specified  annual  sum  rather  than  a  royalty 
at  a  specified  percentage  of  the  value  of  the 
limestone  removed. 

Harper,  Solicitor: 


Memorand^im  for  Assistant  Secretary  Chapman: 

At  your  suggestion  I  have  reconsidered  the  legal 
questions  involved  in  the  demands  made  by  the 
Department  on  Joseph  D.  Mitchell  for  the  payment 
of  $21,917.57  as  additional  royalty  under  Mr. 
Mitchell's  limestone  mining  lease  with  the  Osage 
Tribe  of  Indians.  The  amount  demanded  of  Mr. 
Mitchell  represents  the  difference  between  the 
amount  Mr.  Mitchell  has  already  paid  in  accor- 
dance with  the  terms  of  his  lease  with  the  tribe  and 
a  royalty  of  10  percent  of  the  value  of  the  lime- 
stone removed  from  the  leased  premises. 

Mr.  Mitchell,  who  was  the  surface  owner  of  the 
SI/2  SW14  Sec.  14,  T.  25  N.,  R.  8  E.,  Osage 
County,  Oklahoma,  formerly  a  portion  of  the  allot- 
ment of  Tsa  me  tsa,  Osage  Allottee  No.  231,  en- 
tered into  a  limestone  mining  lease  with  the 
Osage  Tribe  of  Indians  on  March  4,  1930,  "for 
a  period  commencing  even  date  herewith  and  not 
extending  beyond  April  8,  1946."  The  lease  was 
executed  on  behalf  of  the  tribe  by  Fred  Lookout, 
Principal  Chief,  under  authority  of  a  resolution 
of  the  Osage  Tribal  Council  dated  December  22, 
1924.  The  lease  provided  that  Mr.  Mitchell  was 
to  pay  for  the  benefit  of  the  tribe,  "as  royalty,  rent, 
the  sum  of  One  Hundred  Dollars,  (|  100.00)  when 
this  lease  is  approved  by  the  Secretary  of  the  In- 
terior and  One  Hundred  Dollars,  (|1 00.00)  in 
advance  each  year  thereafter  as  long  as  this  lease 
shall  be  in  force  and  effect."  The  lease  provided 


further  that  the  lessee  might  surrender  all  or  any 
portion  of  the  tract  at  any  time  by  paying  all 
amounts  then  due.  As  to  the  portion  so  surrendered, 
the  lessee  was  to  be  relieved  of  all  further  obliga- 
tions and  liabilities.  The  lease  was  approved  by 
the  Department  on  March  14,  1930. 

On  March  14,  1932,  Mr.  Mitchell  made  applica- 
tion to  relinquish  tlie  SEI/2  SW14  Sec.  14.  The 
relinquishment  was  accepted  on  April  4,  1932, 
when  the  annual  payments  on  the  remaining 
lands  subject  to  the  lease  were  reduced  to  $50.  Mr. 
Mitchell  continued  to  pay  the  $50  annually  until 
the  above  mentioned  demands  were  made  upon 
him. 

The  claim  against  Mr.  Mitchell  for  the  ad- 
ditional payment  was  based  on  the  Department's 
decision  that  the  President  had,  on  July  28,  1926, 
pursuant  to  section  3  of  the  act  of  lune  28,  1906 
(34  Stat.  539) ,  fixed  the  rate  of  royalty  on  lime- 
stone removed  from  the  Osage  Resei-vation  at  10 
percent  of  the  value  thereof  and  that  Mr.  Mitchell 
was  liable  for  the  full  amount  of  the  royalty  not- 
withstanding the  fact  that,  through  an  oversight, 
the  royalty  fixed  by  the  President  had  been  com- 
pletely disregarded  and  a  different  rate  of  royalty 
had  been  inserted  in  Mr.  Mitchell's  lease.  The  De- 
partment held,  in  effect,  that  it  was  without  au- 
thority to  change  the  rate  of  royalty  fixed  by  the 
President  or  to  waive  the  claim  of  the  Osage  Tribe 
to  the  10  percent  royalty.  At  the  request  of  the 
Osage  Tribe,  the  Department  proposed  to  cancel 
Mr.  Mitchell's  lease  if  he  failed  to  pay  the  amount 
demanded  and  to  refer  the  claim  of  the  tribe  to 
the  Attorney  General  for  such  action  as  he  might 
deem  proper. 

It  is  my  opinion  that  the  prior  decisions  of  the 
Department  in  this  matter  are  in  error  and  that 
the  claim  asserted  against  Mr.  Mitchell  is  without 
legal  foundation. 

The  act  of  June  28,  1906,  stipra,  provided  for 
the  equal  division  of  the  lands  and  funds  of  the 
Osage  Indians  among  the  individual  members  of 
the  tribe,  according  to  a  roll  authorized  to  be  made 
by  that  act.  After  directing  the  manner  in  which 
the  lands  should  be  allotted,  section  3  of  the  act 
provided: 

"Sec.  3.  That  the  oil,  gas,  coal,  or  other 
minerals  covered  by  the  lands  for  the  selection 
and  division  of  which  provision  is  herein  made 
are  hereby  resei^ved  to  the  Osage  tribe  for  a 
period  of  twenty-five  years  from  and  after  the 
eighth  day  of  April,  nineteen  hundred  and 
six;  and  leases  for  all  oil,  gas,  and  other 
minerals,  covered  by  selections  and  division  of 
land  herein  provided  for,  may  be  made  by  the 
Osage  tribe  of  Indians  through  its  tribal  coun- 
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cil,  and  with  the  approval  of  the  Secretary  of 
the  Interior,  and  under  such  rules  and  regula- 
tions as  he  may  prescribe:  Provided,  That  the 
royalties  to  be  paid  to  the  Osage  tribe  under 
any  mineral  lease  so  made  shall  be  determined 
by  the  President  of  the  United  States:  And 
provided  further,  That  no  mining  of  or  pros- 
pecting for  any  of  said  mineral  or  minerals 
shall  be  permitted  on  the  homestead  selections 
herein  provided  for  without  the  written  con- 
sent of  the  Secretary  of  the  Interior:  Provided, 
hozoevcr,  That  nothing  herein  contained  shall 
be  construed  as  affecting  any  valid  existing 
lease  or  contract." 

At  the  time  that  act  was  passed  the  entire 
Osage  Reservation  was  imder  an  oil  and  gas  mining 
lease.  That  lease  expired  on  March  16,  1916.  Prior 
to  the  expiration  of  that  lease  the  Department 
had  promidgated  regulations  covering  the  leasing 
of  the  lands  in  the  Osage  Resei"vation  for  oil  and 
gas  mining  purposes  and  the  President  had  fixed 
the  royalty  to  be  received  by  the  tribe  for  the  oil 
and  gas  extracted  from  the  reservation. 

No  interest  was  evidenced  in  the  Osage  Reserva- 
tion for  mining  purposes  other  than  oil  and  gas 
until  about  1919  when  a  number  of  applications 
were  made  for  lead  and  zinc  mining  leases.  In 
November  of  that  year  the  Commissioner  of  Indian 
Affairs  proposed  regulations  to  govern  the  leasing 
of  the  Osage  lands  for  mining  purposes  other  than 
oil  and  gas. 

In  his  letter  transmitting  the  proposed  regida- 
tions  to  the  Secretary,  the  Commissioner  stated 
that  the  Osage  Reservation  was  not  considered  par- 
ticularly promising  for  the  production  of  minerals 
other  than  oil  and  gas.  He  stated,  however,  that 
a  number  of  applications  had  been  received  for 
lead  and  zinc  leases  and  that  he  considered  it 
advisable  that  regulations  be  promulgated  at  that 
time.  The  Commissioner  called  attention  to  the 
fact  that  the  rates  of  royalty  required  by  the  regula- 
tions were  subject  to  the  approval  of  the  President 
in  accordance  with  section  3  of  the  1906  act  and 
he  stated  that  before  any  leases  were  submitted  for 
departmental  consideration  the  President  would 
be  required  to  approve  the  rates  of  royalty  pro- 
vided in  the  regulations. 

On  November  11,  1919,  the  Department  promul- 
gated the  proposed  regulations.  These  regidations 
provided,  among  other  things,  that  tracts  should  be 
offered  for  lease  to  the  highest  responsible  bidder 
at  public  auction.  After  setting  forth  the  rates  of 
royalty  to  be  charged  for  certain  specified  minerals, 
the  regulations  provided  for  a  royalty  for  sub- 
stances other  than  those  minerals  specifically 
enumerated  in   the  regulations  at  a  rate  of  "ten 


percent  of  the  value  at  the  nearest  shipping  point 
of  all  ores,  metals  or  minerals  marketed."  The 
President  was  not  requested  at  that  time  to  ap- 
prove the  royalty  schedule. 

Thereafter,  on  June  3,  1921,  the  Superintendent 
of  the  Osage  Agency  called  attention  to  the  fact  that 
the  regulations  approved  by  the  Department  in 
1919,  while  not  specifically  mentioning  stone  or 
brick,  indicated  that  a  royalty  of  10  percent  of  die 
value  thereof  would  be  required,  The  Superinten- 
dent stated  that  the  Osage  Tribe  as  well  as  those 
making  application  for  the  mining  of  stone  and 
brick,  including  rock  to  be  crushed  for  road  build- 
ing, had  indicated  that  they  considered  such  royalty 
too  high.  Inasmuch  as  the  principal  damage  was  to 
the  surface  owner,  the  Superintendent  suggested 
that  only  a  nominal  amount  shoidd  be  recpiired  to 
be  paid  to  the  tribe.  He  suggested  further  that  it 
was  not  feasible  to  require  leases  for  such  minerals 
to  be  made  at  public  auction  and  that  private 
leases  should  be  permitted.  He  recommended  that 
the  regidations  be  considered  as  not  applicable  to 
such  minerals  and  that  instead  applications  for 
leases  for  mining  such  minerals,  accompanied  by 
a  contract  with  the  surface  owner  for  damages 
caused  by  extracting  such  minerals,  be  submitted 
to  the  Svq^erintendent  and  by  him  referred  to  the 
Osage  Council  for  consideration.  He  recommended 
further  that  the  Principal  Chief  of  the  tribe  be 
permitted,  when  authorized  by  the  Council,  to  sub- 
mit for  consideration  by  the  Department  such 
contracts  as  the  Council  might  deem  proper  on 
behalf  of  the  tribe  for  mining  such  minerals.  On 
June  4,  1921,  the  Commissioner  conciuTed  in  the 
suggestions  of  the  Superintendent  and  recom- 
mended that  they  be  adopted  in  making  leases  for 
stone  and  brick  on  the  Osage  Resei"vation.  The 
recommendation  was  approved  by  the  Department 
on  June  9,  1921. 

On  June  25,  1921,  the  Osage  Tribal  Council 
passed  a  resolution  which,  after  reciting  that  all 
minerals,  including  stone,  had  been  reserved  to 
the  tribe  by  the  act  of  June  28,  1906,  supra,  and 
that  the  regulations  had  been  so  amended  that 
the  Council  coidd  fix  the  terms  of  said  leases  sub- 
ject to  the  approval  of  the  Secretary  of  the  Interior, 
authorized  the  Principal  Chief  to  execute  stone 
mining  leases  after  he  had  found  that  satisfactory 
settlement  had  been  made  between  the  proposed 
stone  mining  lessee  and  the  allottee  or  the  surface 
owner  of  the  land  described  in  the  proposed  lease. 
The  resolution  provided  that  the  stone  mining 
lessee  should  pay  as  royalty  to  the  Osage  Tribe 
a  yearly  sinn  of  $200  for  each  quarter  section 
leased  or  a  proportionate  sum  if  less  than  a  quarter 
section  were  leased  and  that  the  term  of  such 
leases  should  not  run  beyond  the  8th  day  of  April 
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1946.  On  December  22,  1924,  the  Tribal  Council 
passed  another  resolution  similar  to  that  of  June 
25,  1921.  It  was  under  the  authority  of  this  second 
resolution  that  Mr.  Mitchell's  lease  was  executed. 
That  resolution,  after  reciting  that  all  minerals  had 
been  reserved  to  the  tribe  by  the  acts  of  June  28, 
1906,  supra,  and  March  3,  1921  (41  Stat.  1249), 
that  limestone  had  been  classed  as  a  mineral,  that 
leases  had  previously  been  entered  into  between 
the  Principal  Chief  on  behalf  of  the  tribe  and 
sundry  persons  for  the  mining  of  limestone,  and 
after  reciting  again  that  the  regulations  had  been 
so  amended  that  the  Council  could  fix  the  terms 
of  leases  providing  for  the  mining  of  stone  and 
brick  clays  subject  to  the  approval  of  the  Secretary 
of  the  Interior,  authorized  the  Principal  Chief  to 
execute  stone  mining  leases  on  the  same  terms  and 
conditions  as  those  set  out  in  the  resolution  of 
June  25,  1921. 

Between  1921  and  1926  the  Department  approved 
limestone  leases  providing  for  the  payment  of  a 
flat  royalty  executed  under  the  authority  of  resolu- 
tions enacted  by  the  Osage  Tribal  Council.  When 
such  leases  were  transmitted  for  departmental  ap- 
proval, attention  was  called  to  the  fact  that  the 
leases  were  executed  in  accordance  with  the  terms 
and  conditions  set  out  in  the  letter  from  the  Osage 
Superintendent  approved  by  the  Department  on 
June  9,  1921,  and  by  authority  of  resolutions  of 
the  Osage  Tribal  Council  authorizing  the  Super- 
intendent to  execute  stone  mining  leases  on  the 
conditions  set  out  therein.^ 

On  July  8,  1926,  this  Department  addressed  a 
letter  to  the  President  in  which  attention  was 
called  to  section  3  of  the  act  of  June  28,  1906, 
supra.  In  that  letter  the  statement  was  made: 

"No  leases  otlier  than  oil  and  gas  on  which 
rates  of  royalty  have  previously  been  fixed, 
have  heretofore  been  executed  on  the  Osage 
Indian  Reservation,  Oklahoma.  There  is  now 
pending  before  this  Department  a  gold,  silver, 
lead  and  zinc  mining  lease,  and  as  the  above 
act  requires  that  the  rates  of  royalty  shall  be 
fixed  by  the  President,  it  is  respectfully  recom- 
mended that  the  following  schedule  of  rates 
set  out  in  regulations  approved  by  the  Secre- 
tary of  the  Interior  be  fixed  as  the  minimum 
rates  at  which  such  leases  may  be  made." 

After  listing  the  royalty  rates  provided  for  in  the 
regulations  of  November  11,  1919,  for  gold,  silver. 


^See  letters  of  October  6,  1923,  October  12,  1923,  and 
May  25,  1925,  approving  rock  mining  and  limestone  leases 
in  favor  of  Dick  Easter,  Philip  Mitchell  and  R.  J.  Pleasant, 
respectively,  in  file  No.  5-1    (part  13) ,  Osage-leases-general. 


copper,  coal,  asphaltum  and  allied  substances,  the 
letter  contains  the  following  paragraph: 

"  (d)  For  substances  other  than  gold,  silver, 
copper,  lead,  zinc,  coal,  and  asphaltum  the 
lessee  shall  pay  quarterly  a  royalty  of  10  per- 
cent of  the  value  at  the  nearest  shipping  point 
of  all  ores,  metals,  or  minerals  marketed." 

This  paragraph  is  the  one  under  which  the  de- 
mand upon  Mr.  Mitchell  was  calculated. 

The  letter  then  set  forth  the  royalties  for  lead 
and  zinc.  That  letter  was  approved  by  the  Presi- 
dent on  July  28,  1926. 

Notwithstanding  that  action  by  the  Department 
and  the  President,  the  Osage  Tribe  continued  to 
negotiate  private  leases  for  the  mining  of  limestone 
containing  a  flat  annual  rental  and  the  Depaitment 
continued  to  approve  such  leases.  The  last  of  such 
leases  to  which  reference  is  made  in  the  attached 
record  is  that  negotiated  with  the  City  of  Pawhuska 
and  approved  by  the  Department  on  July  14,  1939.^ 

On  April  17,  1940,  just  prior  to  the  time  the 
Department  first  questioned  the  validity  of  Mr. 
Mitchell's  lease,  the  Assistant  Commissioner  of  In- 
dian Affairs  called  to  the  attention  of  the  Secretary 
the  fact  that  the  amendment  of  June  9,  1921,  to  the 
regulations  of  November  11,  1919,  had  not  been 
included  in  the  codification  of  Federal  regulations. 
He  stated: 

"No  minerals  of  great  value  other  than  oil 
and  gas  have  been  found  on  tlie  Osage  Reserva- 
tion. The  only  mineral  known  to  occur  in 
commercial  quantities  is  limestone.  There  are 
great  quantities  of  this  and  only  a  limited 
market  so  that  there  is  no  competition  in  ob- 
taining leases.  The  requirement  that  mineral 
leases  other  than  oil  and  gas  must  be  sold 
at  public  auction,  therefore,  is  not  necessary 
and  causes  unnecessary  work  and  delay  in  the 
sale  of  limestone  leases. 

"At  the  present  time  Osage  County  desires 
to  obtain  a  substantial  quantity  of  limestone 
for  use  on  W.P.A.  projects.  The  county  author- 
ities and  the  Tribal  Council  have  agreed  upon 
the  terms  to  be  placed  in  the  lease  and  there 
is  no  need  whatever  to  have  the  lease  sold  at 
public  auction.  To  require  such  action  might 
defeat  the  purpose  of  the  lease  and  result  in  a 
considerable  loss  to  the  Indians." 

The  codification  of  the  regulations  was  amended 
on  April  20,  1940,  to  provide  that  leases  for  min- 

-See  letter  to  the  Commissioner  of  Indian  Affairs  dated 
July  20,  1940,  from  D.  Gentry,  an  employee  of  the  Osage 
Agency. 
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erals  other  than  oil  and  gas  might  be  negotiated 
with  the  tribal  council.  Thus  the  requirement  for 
the  offering  of  leases  at  public  auction  and  calling 
for  bids  with  bonuses  in  addition  to  the  stipulated 
royalties  ^  was  eliminated  from  the  Code  of  Fed- 
eral Regulations.* 

The  tribal  council  had,  about  that  time,  become 
convinced  that  it  was  not  receiving  adequate  com- 
pensation for  its  interest  in  the  limestone.  It  had 
unanimously  requested  that  Mr.  Mitchell's  lease 
be  canceled  as  void  for  want  of  the  consideration 
required  by  law.  The  council  felt  that  it  had  no 
authority  to  execute  limestone  leases  at  a  rate  of 
royalty  less  than  that  fixed  by  the  President  and 
that  the  Secretary  of  the  Interior  had  no  authority 
to  approve  such  leases. 

Therefore,  leases  were  executed  by  authority  of 
the  council  canying  a  royalty  rate  of  10  percent 
of  an  agreed  valuation.' 

In  view  of  the  fact  that  for  a  period  of  approxi- 
mately 20  years  limestone  leases  on  the  Osage 
Reservation  were  privately  negotiated  on  terms 
mutually  satisfactory  to  the  lessee,  the  tribal  coun- 
cil and  the  Department,  and  similar  in  terms  to 
Mr.  Mitchell's  lease,  the  failure  to  insert  a  royalty 
provision  of  10  p>ercent  of  the  value  of  the  lime- 
stone removed  in  Mr.  Mitchell's  lease  can  hardly 
be  called  an  oversight,  nor  can  it  be  said  to  be 
in  conflict  with  the  President's  order  fixing  the 
royalty  rates  for  minerals  on  the  Osage  Reserva- 
tion. Rather,  the  consistent  practice  of  the  De- 
partment in  approving  limestone  leases  on  terms 
similar  to  those  embodied  in  Mr.  Mitchell's  lease 
points  inescapably  to  the  conclusion  that  after 
June  9,  1921,  there  was  no  intention  that  the 
royalty  on  limestone  should  be  10  p>ercent  of  the 
value  thereof.  Any  contention  that  limestone  was 
included  in  what  might  be  called  the  catch-all 
paragraph  of  the  regulations  is  definitely  refuted 
by  departmental  action  of  June  9,  1921,  which 
effectively  removed  limestone  from  the  royalty 
schedule  provided  in  the  regulations. 

Since  the  Department  had  removed  limestone 
leases  from  the  spheie  of  the  regulations  of  Novem- 
ber 11,  1919,  prior  to  the  time  the  royalty  schedule 
was  submitted  to  the  President,  it  must  be  con- 
cluded that  w^hen  it  asked  the  President  to  ap- 
prove the  royalty  rates  set  out  in  those  regulations, 
it  did  not  intend  that  paragraph  (d)  thereof 
should  include  limestone.  This  is  particularly  ob- 

1     »25  C.F.R.  204.2. 

i     *25  C.F.R.  204.2    (1940  supp.)  . 

^  Two  limestone  leases  were  approved  by  the  Department 
on  June  21,  1940,  in  favor  of  the  Highway  Commissioners 
of  the  State  of  Oklahoma  and  seven  limestone  leases  were 
approved  on  July  5,  1940,  in  favor  of  the  County  Commis- 
sioners of  Osage  County. 


vious  when  consideration  is  given  to  the  statement 
in  the  Department's  letter  that  no  leases  other  than 
oil  and  gas  had  been  executed  on  the  Osage  Reser- 
vation in  the  light  of  the  fact  that  limestone  leases 
had  been  approved  under  the  authority  of  the 
Department's  interpretation  of  the  regulations  of 
June  9,  1921. 

Section  3  of  the  act  of  June  28,  1906,  supra, 
provides:  "That  the  royalties  to  be  paid  to  the 
Osage  Tribe  under  any  mineral  lease  so  made  shall 
be  determined  by  the  President  of  the  United 
States."  Does  this  mean  that  in  a  situation  such 
as  here  presented,  where  there  has  been  no  com- 
petition for  the  leases  and  where  it  has  been 
necessary  to  negotiate  each  lease  separately  in  order 
to  safeguard  the  interests  of  the  surface  owner 
of  the  land,  it  was  necessary  for  the  President  to 
approve  the  royalty  fixed  in  each  lease?  I  think 
not.  The  President  speaks  and  acts  through  the 
heads  of  the  several  departments  in  relation  to 
subjects  which  appertain  to  their  respective  duties 
and  it  must  be  presumed  as  a  matter  of  law  that 
the  Secretary's  action  in  approving  the  numerous 
limestone  leases  was  done  by  direction  of  the 
President." 

In  the  case  of  Chippewa  Indians  of  Minnesota  v. 
United  States,'^  the  Indians  contended,  among 
other  things,  that  an  act  of  Congress  providing  for 
the  allotment  of  lands  was  not  applicable  to  them 
for  the  reason  that  the  President  had  never  di- 
rected the  manner  in  which  they  should  consent 
to  allotments  in  accordance  with  that  act,  as  re- 
quired by  the  act  itself.  The  Court  dismissed  their 
contention  in  this  respect  with  the  following 
words: 

"With  reference  to  an  additional  contention 
advanced  by  plaintiffs  that  the  amendatory 
act  of  1891  never  became  applicable  to  tlie 
Chippewa  Indians  of  Minnesota  for  the  rea- 
son that  the  President  never  directed  the 
manner  in  which  they  should  consent,  it  is 
sufficient  to  say  that  the  Secretary  of  the  In- 
terior, acting  with  reference  to  a  matter  ap- 
pertaining to  his  especial  duty,  may  be  re- 
garded as  having  spoken  and  acted  for  the 
President  in  the  premises.  Wilcox  v.  Jackson, 
13  Pet.  498,  513;  Hegler  v.  Faulkner,  153  U.S. 
109,  117;  McElrath  v.  United  States,  102  U.S. 


''Wilcox  V.  Jackson,  13  Pet.  498.  512,  513  (1839);  Maresca 
V.  United  States,  277  Fed.  727  (CCA.  2d,  1921)  ,  cert,  de- 
nied 2.57  U.S.  657  (1921) ;  Porter  v.  Coble,  246  Fed.  244 
(CCA.  8th,  1917)  :  Weller  v.  United  States,  41  Ct.  CI.  324, 
335  (1906)  ;  Belt's  Executrix  v.  United  States,  15  Ct.  CI. 
92,  107    (1879) . 

'90  Ct.  CI.  140    (1940). 
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426;    Wellcr  v.   United  States,  41   C.  Cls.  324, 
335;  Belt  v.  United  States,  15  C.  Cls.  92,  107." 

Therefore,  I  conclude  that  the  action  of  the 
Secretary  of  the  Interior  in  appioving  Mr.  Mit- 
chell's lease  was  a  lawful  act,  that  Mr.  Mitchell's 
lease  with  the  Osage  Tribe  is  a  valid  lease  and 
his  obligation  thereunder  is  for  an  annual  pay- 
ment of  $50  for  a  term  not  extending  beyond 
April  8,  1946. 

One  other  point  remains  for  discussion.  In  his 
request  for  reconsideration  by  the  Department  of 
his  liability  under  his  lease,  Mr.  Mitchell  reiterated 
his  argument  that  limestone  was  not  a  mineral 
and  that  it  was  never  the  intention  of  Congress  to 
reserve  the  limestone  on  the  Osage  Reservation  to 
the  tribe  by  section  3  of  the  act  of  June  28,  1906, 
supra.  This  argument  was  answered  by  your 
memorandum  to  the  Commissioner  of  Indian  Af- 
fairs of  August  25,  1942,  wherein  you  pointed  out 
that  Mr.  Mitchell's  argument  could  not  be  upheld 
in  view  of  the  continuous  practice  of  this  Depart- 
ment to  the  contrary.  I  know  of  no  i^ason  why 
your  holding  in  this  respect  should  be  disturbed. 
Aside  from  the  familiar  rule  that  a  tenant,  such 
as  Mr.  Mitchell,  is  estopped  to  deny  his  landlord's 
title,  it  is  appropriate  to  point  out  that  this  De- 
partment has  recently  submitted  to  the  Depart- 
ment of  Justice  a  claim  of  the  Osage  Tribe  against 
the  Concho  Sand  and  Gravel  Company  for  lime- 
stone removed  by  that  company  from  another  sec- 
tion of  the  Osage  Reservation  without  a  lease  from 
the  tribe.  The  prosecution  of  the  claim  against 
Concho  doubtless  will  lead  to  a  judicial  deter- 
mination of  the  question  of  tribal  ownership  of 
the  limestone  deposits. 

I  recommend  that  Mr.  Mitchell  be  advised  that 
upon  reconsideration  the  Department  withdraws 
its  former  demands  upon  him.  In  this  connection 
attention  is  called  to  the  fact  that  after  the  ques- 
tion of  the  validity  of  the  lease  arose,  Mr.  Mitchell 
tendered  hjs  check  for  .$50  to  cover  the  lease  year 
ending  March  14,  1943.  On  August  25,  1942,  you 
instructed  the  Commissioner  of  Indian  Affairs  to 
return  Mr.  Mitchell's  check  to  him.  Mr.  Mitchell 
should,  dierefore,  I)e  called  upon  at  this  time  for 
rentals  in  the  sum  of  .$150,  representing  the  annual 
payments  due  for  the  years  ending  March  14,  1943, 
March  14,  1944.  and  March  14,  1945. 

Mr.  Mitchell  appeared  before  a  Subcommittee 
of  the  Senate  Committee  on  Indian  Affairs  when 
that  subcommittee  held  hearings  last  August  at 
Pawhuska,  Oklahoma.  Through  his  attorney,  Mr. 
Mitchell  submitted  a  brief  on  the  question  of  the 
validity  of  his  lease  to  the  Senate  Committee  on 
Indian  Affairs.  I  recommend,  therefore,  that  a  copy 
of  this  memorandum,  if  approved  by  you,  be  for- 


warded to  Hon.  Elmer  Thomas,  ChaiiTnan  of  the 
Senate  Committee  on  Indian  Affairs,  for  the  infor- 
mation of  tlie  Committee. 

Fowler  Harper, 

Solicitor. 

Approved  and  returned  to  the  Commissioner 
of  Indian  Affairs  for  action  in  accordance 
with  the  recommendations  of  the  Solicitor: 

Oscar  L.  Chapman,  Assistant  Secretary. 


Restricted  Land— Sale  for  Non-Indian— 
Proceeds  for  Purchase  of  Tribal  Trust  Land 

May  26,  1944. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  attached  letter  concerning  land  transactions 
involving  the  four  heirs  of  Daniel  Iron  Heart, 
deceased  Rosebud  Allottee  No.  2297,  is  returned 
for  further  consideration. 

The  heirs  of  Daniel  Iron  Heart  propose  to  con- 
vey 160  acres  of  land  to  Mr.  H.  J.  Vogt,  a  non- 
Indian,  for  a  consideration  of  $800.  The  considera- 
tion of  $800  is  to  be  paid,  not  to  the  heirs,  but  to 
the  Rosebud  Tribe  to  be  used  by  the  tribe  tlirough 
the  Rosebud  Tribal  Land  Enterprise  in  purchas- 
ing for  the  sum  of  $666  a  tract  of  land  belonging 
to  Avei-y  and  Bessie  Webster,  the  title  to  which  is 
to  be  conveyed  to  the  United  States  in  trust  for 
the  Rosebud  Tribe.  The  remainder  of  the  con- 
sideration of  $800  received  for  the  Iron  Heart 
land  is  to  be  used  with  other  tribal  funds  to  the 
credit  of  the  T.L.E.  in  purchasing  other  lands.  The 
ultimate  consideration  to  be  received  by  three  of 
the  Iron  Heart  heirs  will  consist  of  assignments  of 
tril)al  land.  The  fourth  heir  will  receive  as  con- 
sideration a  certificate  of  interest  in  the  T.L.E. 

Section  4  of  the  act  of  June  18,  1934  (48  Stat. 
984)  ,  provides  that,  "except  as  herein  provided 
no  sale,  devise,  gift,  exchange,  or  other  transfer 
of  restricted  Indian  lands  .  .  .  shall  be  made  or 
approved."  The  first  proviso  to  section  4  permits 
a  sale  or  transfer  of  restricted  lands  to  the  tribe  but 
this  proviso  is  without  application  here  for  the 
reason  that  the  land  belonging  to  the  Iron  Heart 
heirs  is  not  being  sold  or  transferred  to  the  tribe 
biu  to  a  non-Indian.  The  second  proviso  to  section 
4  permits  voluntary  exchanges  of  lands  of  equal 
value  in  the  interest  of  consolidation  of  Indian 
lands  or  for  the  benefit  of  coo]>erative  associations. 
This  provision  is  likewise  without  application.  If 
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the  transaction  be  regarded  as  an  exchange,  it  is 
not  within  the  permission  given  because  the  lands 
involved  are  not  of  equal  value.  Since  an  ex- 
change involves  a  reciprocal  transfer  of  property 
for  property  as  distinguished  from  a  transfer  of 
property  for  a  money  consideration,  it  is  clear  that 
the  present  transaction  is  not  an  exchange.  Stripped 
of  nonessentials,  the  proposal  presents  a  cash  sale 
of  the  Iron  Heart  land  to  a  non-Indian,  the  use 
of  the  proceeds  of  the  sale  to  purchase  from  the 
tribe  assignments  in  tribal  land  and  a  certificate 
of  interest  in  the  T.L.E.,  and  a  purchase  by  the 
tribe  of  land  belonging  to  other  non-Indians.  The 
first  step  in  this  procedure,  that  is,  the  sale  of  the 
Iron  Heart  land,  not  only  is  not  authorized  by 
section  4  of  the  act  of  June  18,  1934,  supra,  but  it 
is  expressly  forbidden  by  that  section. 

Section  5  of  the  act  of  June  18,  1934,  authorizes 
the  Secretary  of  the  Interior  to  accjuire  lands  for 
Indians  by  purchase,  relinquishment,  gift,  exchange 
or  assignment.  The  authority  extends  to  the  acquisi- 
tion of  lands  within  or  without  Indian  resei-va- 
tions,  including  trust  or  otherwise  restxicted  lands. 
The  authority  conferred  by  section  5,  though 
broad,  is  not  helpful  in  the  present  situation.  While 
the  ultimate  purpose  is  to  provide  land  for  an  In- 
dian tribe,  the  consideration  to  be  used  in  making 
the  purchase  is  to  be  raised  by  the  sale  of  indi- 
vidually owned  restricted  land  to  a  non-Indian, 
a  transaction  which  is  prohibited  by  section  4. 

The  proposal  is  further  objectionable  in  the  case 
of  three  of  the  Iron  Heart  heirs  for  the  reason  that 
it  involves,  not  an  exchange  of  land  for  an  assign- 
ment of  tribal  land,  but  a  purchase  by  them  of 
assignments  of  tribal  land  with  the  proceeds  of  the 
forbidden  sale.  While  the  constitution  of  the  Rose- 
bud Sioux  Tribe  (section  7  of  Article  VIII)  per- 
mits individual  members  of  the  tribe  to  transfer 
their  lands  to  the  tribe  and  to  receive  assignments 
in  the  same  land  or  other  land  of  equal  value,  or 
a  proportionate  share  in  a  unit  of  grazing  land, 
the  constitution  contains  no  provision  for  the  pur- 
chase of  such  assignments.  The  fourth  heir,  it 
may  also  be  pointed  out.  is  in  the  position  of  pur- 
chasing with  his  share  of  the  proceeds  of  the  sale  a 
certificate  of  interest  in  the  T.L.E.  The  bylaws  of 
the  T.L.E. ,  as  approved  by  the  Department  on 
December  15,  1943,  authorize  the  issuance  of  cer- 
tificates of  interest  only  in  exchange  for  lands  or 
interests  therein  transferred  to  the  United  States 
in  trust  for  the  tribe.  The  bylaws  contain  no  pro- 
vision for  the  acquisition  of  membership  in  the 
T.L.E.  through  the  sale  of  certificates  of  interest 
for  a  money  consideraition. 

There  is  no  legal  objection,  of  course,  to  the 
voluntary  transfer  of  the  Iron  Heart  land  to  the 


United  States  in  trust  for  the  tribe  and  the  is- 
suance to  the  Iron  Heart  heirs  of  exchange  assign- 
ments or  of  certificates  of  interest  in  the  T.L.E. 
Such  a  transaction  is  authorized  by  section  4  and 
5  of  the  act  of  June  18,  1934,  supra,  by  the  con- 
stitution of  the  trilje,  and  by  the  bylaws  of  the 
T.L.E.  After  sucli  a  transfer  is  made,  the  tribe 
probably  could  arrange  to  exchange  that  land  for 
the  land  now  owned  by  tlie  Websters  provided  the 
Websters  will  equalize  the  values  of  the  two  tracts 
by  placing  improvements  equal  to  the  diffeience  in 
value  on  their  presently  owned  lands  or  the  dif- 
ference in  value  may  properly  be  disregarded  if 
it  be  found  upon  further  investigation  that  the 
Webster  land,  by  reason  of  its  location,  is  of  suf- 
ficiently greater  value  to  the  tribe  to  warrant  such 
action.  Upon  obtaining  title  to  the  Iron  Heart 
lands  through  such  an  exchange,  the  Websters 
could  no  doubt  an^ange  a  sale  of  Uiat  land  to  Mr. 
Vogt. 

There  are  also  returned  to  you  two  other  files, 
Land  Ten  &  Acq.  9473-44  and  9474-44.  The  land 
transfers  proposed  in  these  files  should  be  recon- 
sidered in  the  light  of  the  comments  made  in  this 
memorandum. 

Fowler  Harper, 

Solicitor. 


Reimbursement  for  Taxes— Indian  Lands- 
Taxation— Fee  Patents 

Memorandum,  June  10,  1944. 

Right  of  an  allottee  or  his  heirs  to  recover  taxes 
under  the  act  of  June  11,  1940  (54  Stat.  298,  25 
U.S.C.  sec.  352c) ,  as  amended  by  the  act  of  Feb- 
ruai7  10,  1942   (56  Stat.  87,  25  U.S.C.  sec.  352c). 

The  claimants  in  order  to  recover  must  establish 
the  fact  that  they  did  not  by  the  acts  of  mortgag- 
ing their  land  accept  the  fee. 


Harper,  Solicitor: 


Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

There  are  returned  to  you  for  further  considera- 
tion your  letters  dated  April  14,  19,  and  20  to  the 
Superintendent  of  the  Pine  Ridge  Indian  Agency 
relating  to  the  applications  by  the  probable  heirs 
of  John  Lee,  deceased,  Oglala  Sioux  Allottee  No. 
53,  Lizzie  Hill  Justice,  Oglala  Sioux  Allottee  No. 
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4802,  and  Alice  Ecoffey,  widow  of  Jule  Eooffey, 
deceased,  Oglala  Sioux  Allottee  No.  1358,  for  reim- 
bursement under  the  act  of  June  11,  1940  (54  Stat. 
298,  25  U.S.C.  sec.  352c) ,  as  amended  by  the  act  of 
Februai-y  10,  1942  (56  Stat.  87,  25  U.S.C.  sec.  352c) , 
of  taxes  paid  by  the  allottees  after  patents  had 
been  issued  to  them  during  tlie  trust  period  without 
their  applications. 

You  propose  to  reimburse  the  allottees  or  their 
heirs  for  the  taxes  paid  from  the  time  the  patents 
were  issued  until  the  lands  were  sold  by  the  al- 
lottees. It  is  noted  that  tlie  allottees  in  all  in- 
stances mortgaged  their  allotments  soon  after  they 
received  the  fee  patents. 

The  act  of  February  10,  1942,  supra,  after  au- 
thorizing the  Secretary  to  reimburse  tlie  Indian 
allottees  or  their  Indian  heirs  or  devisees  for  all 
taxes  paid  on  their  allotted  lands  patented  in  fee 
prior  to  the  expiration  of  die  trust  period  without 
application  or  consent  of  the  patentees,  provides: 

".  .  .  That  if  the  Indian  allottee,  or  his  or 
her  Indian  heirs  or  Indian  devisees,  have  by 
their  own  act,  accepted  sudr  patent,  no  reim- 
bursement shall  be  made  for  taxes  paid,  includ- 
ing penalties  and  interest,  subsequent  to  accep- 
tance of  the  patent:  Provided  furtlier,  That 
the  fact  of  such  acceptance  shall  be  determined 
by  the  Secretary  of  the  Interior." 

The  present  records  will  not  in  my  opinion 
justify  a  determination  by  die  Secretary  that  the 
allottees  did  not  by  their  own  acts  accept  the 
patents  when  they  mortgaged  the  lands.  There  is 
no  information  contained  in  the  attached  files  as 
to  the  circumstances  under  which  the  mortgages 
were  executed  or  what  use  was  made  of  the  money 
borrowed  on  the  security  of  the  lands.  It  may  very 
well  be  that  if  the  mortgages  were  executed  for 
the  purpose  of  raising  money  to  pay  the  taxes  on 
the  lands  the  allottees  should  not  be  considered 
to  have  accepted  the  fee  patents  within  the  meaning 
of  the  1942  act.  On  the  other  hand,  if  the  allottees 
used  the  money  for  purposes  entirely  unrelated  to 
the  tax  liability  of  their  allotments,  I  do  not  see 
how  it  can  be  contended  that  they  did  not  by  dieir 
acts  of  executing  the  mortgages  accept  the  patents 
and  thus  waive  their  claim  to  relief. 

That  the  execution  of  a  mortgage  is  ordinarily 

tantamount  to  the  consent  for  the  issuance  of  the 

patents  was  succinctly   stated   by   former  Solicitor 

Patterson    in    his    opinion   of    February    24,    1928 

(52  L.D.  325,  326) ,  wherein  it  was  said: 

".  .  .  Acceptance  depends  upon  consent  and 
a  mortgagor  who  makes  use  of  a  title  to  se- 
cure a  benefit,  such  as  a  loan,  will  not  be  heard 


to  deny  the  giving  of  the  consent  upon  which 
the  validity  of  the  mortgage  given  to  secure 
the  loan  depends.  .  .  ." 

I  do  not  mean  to  suggest  that  in  evei^  instance 
where  an  allottee  has  mortgaged  his  allotment  he 
has  forfeited  his  right  to  reimbursement  under  the 
act  of  February  10,  1942,  supra,  but  I  do  suggest 
that  where  an  allottee  has  mortgaged  his  land, 
the  Seaetary  must  have  information  upon  which 
he  may  base  a  finding  that  the  mortgage  did  not 
constitute  such  acceptance  before  he  can  reimburse 
the  allottee  or  his  heirs  for  the  taxes  paid  after 
the  execution  of  the  mortgage. 

More  factual  information  is  needed  in  the  three 
cases  returned  herewith.  The  primary  objects  for 
which  the  mortgages  were  executed  should  be 
shown.  The  Superintendent  of  die  Reservation 
should  be  instructed  to  assist  the  claimants  in  pre- 
paring their  statements  as  to  the  purposes  for  which 
the  mortgages  were  executed  and  to  indicate 
whether,  in  his  opinion,  the  mortgages  were  ex- 
ecuted for  the  purpose  of  raising  money  to  pay 
the  taxes. 

If  the  claimants  cannot  establish  the  fact  that 
they  did  not,  by  their  acts  of  mortgaging  their 
land,  accept  the  fee  patents,  their  claims  for  re- 
imbursement under  the  act  of  February  10,  1942, 
supra,  should  be  amended  to  include  only  that 
period  between  the  issuance  of  the  patents  and  the 
execution  of  the  mortgages. 

Fowler  Harper, 

Solicitor. 


Power  of  Secretary  to  Delegate  Authority 

OF  Approving  Bonds  Given  by  Officers 

AND  Employees  of  Department 

M-33633 

Memorandum  Opinion,  June  14 ,  1944. 

The  approval  of  bonds  required  of  officers  and 
employees  of  the  Department  of  the  Interior  is 
an  act  which  does  not  require  administrative 
discretion. 

The  approval  by  the  Secretary  of  die  bond  of  any 
officer  or  employee  of  the  Department  of  the 
Interior,  either  under  the  act  of  August  13,  1894 
(28  Stat.  279,  6  U.S.C.  sec.  6) ,  or  under  a  specific 
statute,  may  be  delegated  to  the  Chief  Clerk  "as 
chief  executive  officer  of  the  department"  (44 
Stat.  854,  5  U.S.C.  sec.  484) . 

Harper,  Solicitor: 
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If   Memorandum  for  the  Assistant  Secretary: 

Reference  is  made  to  your  memorandum  of  April 
I  29,  requesting  my  advice  "as  to  whether  or  not 
J  approval  of  bonds  of  employees  of  the  Department 
under  the  act  of  March  2,  1895  (28  Stat.  808), 
can  be  delegated  to  the  Chief  Clerk  should  it  be 
determined  that  it  is  administratively  desirable  to 
do  so." 

In  my  opinion,  delegation  by  the  Secretai^  to  the 
Chief  Clerk  of  the  approval  of  any  bond  required 
from  an  employee  of  the  Department  would  be 
valid  legally. 

The  statute  mentioned  in  your  memorandum 
provides  in  part  that  "every  officer  whose  duty  it 
is  to  take  and  approve  official  bonds  shall  cause  all 
such  bonds  to  be  renewed  every  four  years  after 
their  dates,  but  he  may  require  such  bonds  to  be 
renewed  or  strengthened  oftener  if  he  deems  such 
action  necessary."   (28  Stat.  807,  6  U.S.C.  sec.  3.) 

The  general  requirement  of  Secretarial  approval 
is  contained  in  the  single  sentence  of  the  act  of 
August  13,  1894  (28  Stat.  279,  6  U.S.C.  sec.  6), 
emphasized  below: 

"Whenever  any  recognizance,  stipulation, 
bond,  or  undertaking  conditioned  for  the  faith- 
ful pverformance  of  any  duty,  or  for  doing 
or  refraining  from  doing  anything  in  such 
recognizance,  stipulation,  bond,  or  undertaking 
specified,  is  by  the  laws  of  the  United  States 
required  or  permitted  to  be  given  with  one 
surety  or  with  two  or  more  sureties,  the 
execution  of  the  same  or  the  guaranteeing  of 
the  performance  of  the  condition  thereof  shall 
be  sufficient  when  executed  or  guaranteed 
solely  by  a  corporation  incorporated  under 
the  laws  of  the  United  States,  or  of  any  State 
having  power  to  guarantee  the  fidelity  of  per- 
sons holding  positions  of  public  or  private 
trust,  and  to  execute  and  guarantee  bonds 
and  undertakings  in  judicial  proceedings.  Such 
recognizance,  stipulation,  bond,  or  undertaking 
shall  be  approved  by  the  head  of  department, 
court,  judge,  officer,  board,  or  body  executive, 
legislative,  or  judicial  required  to  approve  or 
accept  the  same.  No  officer  or  person  having 
the  approval  of  any  bond  shall  exact  that  it 
shall  be  furnished  by  the  guarantee  company 
or  by  any  particular  guarantee  company." 

In  addition,  the  statutes  requiring  that  bonds  be 

furnished    by    officers    and    employees    in    specific 

posts  often  provide  that  the  bond  shall  be  approved 

'   by   the    Secretary.    These    statutes,    together    with 

the  principal  kinds  of  bonds  used  in  the  Depart- 


ment, are  discussed  in  some  detail  in  an  appendix 
to  this  opinion. 

The  statutory  requirement  of  Secretarial  approv- 
al dates  back  half  a  century  to  a  time  when  the 
executive  departments  were  so  small  in  number 
of  employees  that  it  was  not  unusual  for  the  Secre- 
tary or  the  Assistant  Secretary  to  know  personally 
both  the  principal  and  the  two  individual  sureties 
on  the  bond.  Since  the  personal  integrity  of  the 
principal  and  the  financial  responsibility  of  the 
individual  sureties  constituted  the  only  protec- 
tion afforded  the  Federal  Government,  it  is  not 
surprising  to  find  a  statutoi7  requirement  of  ap- 
proval by  the  Secretary.  Approval  under  these 
conditions  clearly  meant  an  exercise  of  administi-a- 
tive  discretion. 

The  situation  today  is  entirely  different.  Hun- 
dreds of  bonds  are  given  annually  by  officers  and 
employees  of  the  Department.  Investigation  by  my 
office  reveals  that  thie  whole  process  of  bonding 
an  employee  requires  only  three  steps.  The  first 
step  is  to  determine  the  amount  of  the  bond.  A 
glance  through  the  material  in  the  appendix  to 
this  opinion  will  show  either  (1)  that  the  amount 
of  the  bond  is  fixed  by  statute,  as  in  the  case  of 
a  register  of  a  land  office,  or  (2)  that  the  amount 
of  the  bond  is  fixed  by  rule  of  the  Department,  as 
in  the  case  of  a  special  disbursing  agent  or  a 
certifying  officer.  In  a  word,  determining  the 
amount  of  the  bond  no  longer  involves  discretion. 
Instead,  it  requires  only  the  application  of  a  for- 
mula. 

The  second  step  in  the  bonding  process  is  ap- 
proving the  surety.  In  contrast  to  the  earlier  custom 
of  using  two  individual  sureties,  tlie  present  uni- 
versal practice  of  the  Department  is  to  use  a  cor- 
porate surety. 1  Treasury  Form  356,  dated  April 
10,  1944,  is  entitled  "Companies  holding  Certifi- 
cates of  Authority  from  the  Secretary  of  the 
Treasury  under  the  Acts  of  Congress  of  August 
13,  1894,  and  March  23,  1910,  as  Acceptable  Sure- 
ties on  Federal  Bonds;  Net  Limit  for  which  they 
may  be  Accepted  on  any  Risk;  States  in  which  they 
are  Incorporated  and  Licensed  to  do  Business; 
and  Judicial  Districts  in  which  they  have  Ap- 
pointed Process  Agents  ..."  A  total  of  81  surety 
companies  is  listed.  Thus,  approving  a  particular 
surety  means  little  more  than  ascertaining  whether 
it  is  on  the  Treasury  list. 

The  final  step  in  the  bonding  process  is  deter- 


^  The  only  exception  seems  to  be  the  bond  for  subsistence 
advance,  on  which  individual  sureties  customarily  are  used. 
Authority  to  approve  bonds  for  subsistence  advances  was 
given  to  the  Chief  Clerk  in  a  Memorandum  for  Heads  of 
Bureaus  and  Offices  from  the  Acting  Secretary  on  October 
31,   1938. 
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mining  whether  the  representative  of  the  surety 
company  with  whom  the  Department  is  deahng 
has  the  authority  to  sign  a  contract  for  an  amount 
as  huge  as  that  appearing  on  the  bond  in  question. 
A  file  in  the  office  of  the  Chief  Clerk  contains  a 
hst  of  all  representatives  of  all  surety  companies 
with  which  the  Department  does  business,  together 
with  a  complete  statement  covering  the  scope  of 
authority  of  each  representative.  The  process,  there- 
fore, of  determining  the  extent  of  a  particular 
agent's  power  to  do  business,  likewise  turns  out  to 
be  largely  mechanical. 

The  act  of  July  3,  1926  (44  Stat.  854,  5  U.S.C. 
sec.  484) ,  provides: 

"The  chief  clerk  of  the  Department  of  the 
Interior  shall  be  the  chief  executive  officer  of 
the  department  and  may  be  designated  by  the 
Secretary  to  sign  official  papers  and  documents, 
including  the  authorization  of  expenditures 
from  the  contingent  and  other  appropriations 
for  the  department,  its  bureaus  and  offices,  sec- 
tion 67.5  of  Title  31  to  the  contrary  notwith- 
.standing." 

In  view  of  the  nondiscretionarv  character  of  the 
process  presently  utilized  in  bonding  employees  of 
the  Department,  it  is  my  opinion  that  the  Secre- 
tary may  delegate  to  the  Chief  Clerk  as  "chief 
executive  officer  of  the  department,"  the  approval 
required  either  by  the  act  of  August  13,  1894,  or 
Iiv  specific  statute  of  any  employee  bond. 

Fowler  Harper, 

SnJiritor. 


Appendix 

In  this  aijpcndix  an  analysis  is  made  of  the  prin- 
cipal kinds  of  bonds  used  in  the  Department. 
Existing  .statutory  authority  and  Departmental  reg- 
ulations covering  particular  types  of  bonds  have 
both  been  included. 

1.  Agent-cashier  bonds  are  approved  by  the  As- 
sistant Secretary.  These  bonds  are  given  on  Treas- 
ury Forms  No.  1671-G-Revised,  and  No.  1671-E- 
Revised,  issued  by  die  Division  of  Disbursement, 
Treasury  Department.  Form  No.  1671-G,  the  "dual 
purpose  bond,"  is  used  where  the  employee  col- 
lects money  for  .some  administrative  office  of  this 
De])artment  and  also  serves  as  the  agent-cashier 
for  the  Trea,sury.  Form  1671-E,  the  "single  purpose 
bond,"  is  used  where  the  employee  has  disbursing 
functions  only.  Each  of  these  forms  states  that 
"the  said  Principal  has  been  designated  by  G.  F. 
Allen,   Chief   Disbursing  Officer,    Division   of  Dis- 


bursement, Treasury  Department,  as  Agent-Cashier 
to  act  in  his  place  and  stead  in  making  payments 

Thus  the  function  of  the  agent-cashier  becomes 
that  of  custodian  of  Federal  funds.  Sometimes  the 
collection  of  these  funds  constitutes  part  of  the 
employee's  work,  as  in  the  case  of  a  ticket  agent  of 
the  Alaska  Railroad,  who  has  been  appointed  an 
agent-cashier.  In  other  instances  Federal  funds  are 
deposited  with  tlie  agent-cashier  who  disburses 
them  for  a  certain  purpose.  The  Geological  Sur- 
vey, for  example,  may  send  a  surveyor  on  a  project 
into  the  interior  of  Alaska.  The  surveyor  may  need 
the  services  of  a  rodman  whom  he  hires  and  pays 
on  the  spot  with  Federal  money  which  has  been 
furnished  him.  Or  the  War  Relocation  Authority 
may  require  the  services  of  an  agent-cashier  who 
pays  out  money  for  certain  specified  purposes  at 
a  relocation  center. 

Bonds  of  "the  disbursing  clerks  authorized  by 
law  in  the  several  departments"  are  provided  for 
by  the  Act  of  March  3,  1883  (22  Stat.  553,  5  U.S.C. 
sec.  44)   which  reads: 

The  disbursing  clerks  authorized  by  law  in 
the  several  departments  shall  be  appointed  by 
the  heads  of  the  respective  departments;  and 
shall  each  give  bond  to  the  United  States  for 
the  faithful  discharge  of  the  duties  of  his  office 
accordinu  to  law  in  such  amount  as  shall  be 
directed  by  the  Secretary  of  the  Treasury,  and 
with  sureties  to  the  satisfaction  of  the  General 
Counsel  for  the  Department  of  the  Treasury; 
and  shall  from  time  to  time  renew,  strengthen, 
and  increase  his  official  bond,  as  the  Secretary 
of  the  Treasury  may  direct." 

The  function  of  the  disbursement  of  moneys 
of  the  United  States,  subject  to  certain  exceptions 
not  liere  material,  was  transferred  to  the  Treasury 
Department  by  Section  4  of  Executive  Order  No. 
Til 66.  dated  June  10,  1933,  and  together  with  the 
Office  of  Disbursine  Clerk  of  that  Department  was 
consolidated  in  a  Division  of  Disbursement  at  the 
licad  of  which  is  a  Chief  Disbursing  Officer.  Section 
4  then  provided: 

"The  Division  of  Disbursement  of  the  Treas- 
ury Department  is  authorized  to  establish  local 
offices,  or  to  delegate  the  exercise  of  its  func- 
tions locally  to  officers  or  employees  of  other 
agencies,  according  as  the  interests  of  efficiency 
and  economy  may  require." 

As  is  stated  on  the  face  of  the  two  Treasury 
Forms  mentioned  previously,  it  is  under  this  au- 
thority to  delegate  that  the  agent-cashiers  of  this 
Department  are  appointed. 
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While  not  particularly  material   to  tlie  present 

discussion,    it   should   be   noted    that   the   Division 

of  Disbursement   was    consolidated    in    the    Fiscal 

Service  by  Reorganization  Plan  No.  Ill,  sec.  1  (a) 

(3)   June  30,  1940,  5  F.R.  2107. 

2.  Bonds  of  Registers  of  Land  Offices  are  ap- 
proved by  the  Assistant  Secretary.  These  bonds  are 
given  on  Department  Form  4—222  (June  1937) . 
The  statutory  authority  for  requiring  them  is 
contained  in  30  Stat.  234,  as  amended,  43  U.S.C. 
sec.  72,  Supp.,  and  in  43  Stat.  1145,  43  U.S.C.  sec. 
79.  These  statutes  provide: 

"There  shall  be  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the 
Senate,  a  register  of  the  land  office  for  each 
land  district  established  by  law,  who  shall 
have  charge  of  and  attend  to  the  sale  of  public 
and  Indian  lands  within  their  respective  dis- 
tricts, as  provided  by  law  and  official  regula- 
tions, and  shall  be  accountable  under  their 
official  bond  for  the  proceeds  of  such  sales, 
and  for  all  fees,  commissions,  or  other  moneys 
received  by  them  under  any  provision  of  law 

"Every  register  shall,  before  entering  on  the 
or  official  regulation. 

duties  of  his  office,  give  bond  in  the  penal  sum 
of  $10,000,  with  approved  security,  for  the 
faithful  discharge  of  his  trust." 

An  interesting  sidelight  on  the  application  of 
these  provisions  appears  in  the  old  case  of  United 
States  V.  Linn,  40  U.S.  290  (1841)  .  Linn  had  been 
appointed  "Receiver  of  Public  Moneys"  at  the 
Land  Office  of  the  District  of  Vandalia,  Illinois. 
[The  offices  of  register  and  receiver  of  land  offices 
were  combined  as  of  July  1.  1925  (43  Stat.  1145, 
43  U.S.C.  sec.  71)].  The  United  States  sued  Linn 
and  his  sureties  to  recover  a  sum  of  money  in  his 
hands.  One  defense  was  that,  since  the  defendants 
had  not  affixed  their  seals  to  the  instrument,  it  was 
void  as  a  bond  running  to  the  United  States.  In 
holding  the  instrument  valid,  the  Supreme  Court 
made  the  following  observation  concerning  the 
prior  case  of  United  States  v.  Bradley,  10  Pet.  364: 

"The  Cotnt  there  say,  it  has  been  objected 
that  Hall  was  not  entitled  to  act  as  paymaster 
until  he  had  given  the  bond  required  by  the 
act  of  1816,  in  the  form  therein  prescribed; 
and  that  not  having  given  any  such  bond,  he 
is  not  accountable  as  paymaster  for  any  moneys 
received  by  him.  We  are,  say  the  Court,  of  a 
different  opinion.  Hall's  appointment  as  a  pay- 
master was  complete  when  his  appointment 
was  duly  made  by  the  President,  and  confirmed 
by  the  Senate.  The  giving  the  bond  loas  a  mere 
ministerial  act,  for  the  security  of  the  govern- 


ment; and  not  a  condition  precedent  to  his 
authority  to  act  as  a  paymaster."  (Emphasis 
supplied.) 

3.  Bonds  of  assistant  disbursing  officers  are  ap- 
proved by  the  Assistant  Secretary.  They  are  given 
on  Treasury  Department  Form  280-B.  As  in  the 
case  of  the  agent-cashier,  the  assistant  disbursing 
officer  is  an  employee  of  this  Department  who  han- 
dles and  disburses  Federal  funds.  Certain  em- 
ployees of  the  Alaska  Railroad,  for  example,  have 
been  named  assistant  disbursing  officers. 

Treasury  Form  280— B  contains  a  space  for  the 
name  and  title  of  the  department  officer  who  ap- 
proves the  bond.  There  is  no  recjuiremcnt  appear- 
ing on  this  form  that  the  bond  must  be  approved 
by  the  Assistant  Secretary.  Section  3614  of  the  Re- 
vised Statutes  (31  U.S.C.  sec.  481),  however,  pro- 
vides: m 

"Whenever  it  becomes  necessary  for  the 
head  of  any  department  or  office  to  employ 
special  agents,  other  than  officers  of  the  Army 
or  Navy,  who  may  be  charged  with  the  dis- 
bursement of  public  moneys,  such  agents  shall, 
before  entering  upon  duty,  give  bond  in  such 
form  and  with  such  security  as  the  head  of  the 
department  or  office  employing  them  may 
approve." 

4.  Several  kinds  of  bonds  are  used  in  the  opera- 
tions of  the  Office  of  Indian  Affairs.  All  are  on 
forms  of  this  Department  rather  than  on  those 
furnished  by  the  Treasury.  Title  to  the  money  or 
other  property  which  these  bonds  secure  ordinarily 
is  vested  in  the  Indians  themselves  and  not  in  the 
Government  of  the  United  States.  Where  money 
is  involved,  it  is  not  covered  into  the  Federal 
Treasury  but  instead  is  deposited  in  local  banks. 

Three  types  of  bonds  are  presently  approved  by 
the  Assistant  Secretary.  The  first,  on  Department 
Form  l-003a,  is  the  bond  of  the  special  disbursing 
agent.  The  form  still  in  use  is  marked  "Edition  of 
March,  1910,  Req.  9170."  The  amount  for  which 
this  bond  is  given  will  vary  from  $25,000  to  $50,000, 
depending  on  the  amount  of  money  with  which 
the  principal  is  entrusted.  The  form  contains  the 
following: 


"Office  of  the  Secretary 


19 


"The  within  bond  is  hereby  approved  and 
transmitted  to  the  Secretary  of  the  Treasury. 


Secretary." 

The  second  type  of  the  Indian  Office  bonds  is 
on  Department  Form  5—022.  It  carries  the  printed 
words,  "Approved:   .  .  .  Assistant  Secretary."  The 


1280 


Department  of  the  Interior 


June  14,  1944 


principal  binds  himself  to  keep  safely  and  to  ac- 
count faithfully  and  honestly  "without  fraud  or 
delay,  for  all  public  or  other  moneys  and /or  prop- 
erty advanced  to  or  coming  the  possession  or  con- 
trol of  the  said  principal  by  virtue  of  his  p>osition." 
The  third  type,  on  Department  Form  l-003g,  is 
for  safeguarding  "moneys,  .  .  .  and  property  .  .  ." 
It  carries  the  same  notation  for  Secretarial  approval 
as  does  Form  1003-a. 

The  fourth  type  is  a  bond  in  the  amount  of 
$10,000  which  is  executed  by  one  who  has  applied 
to  the  Commissioner  of  Indian  Affairs  for  a  li- 
cense to  trade  with  the  Indians.  The  fifth  type  is 
a  bond  on  Department  Form  5—020,  approved  by 
the  Department  on  June  7,  1926.  It  is  executed  by 
a  bank  which  has  been  granted  authority  to  re- 
ceive on  deposit  "certain  funds  derived  from  the 
sale,  rent,  or  leasing  of  Indian  lands,  or  from  the 
sale  of  timber  on  such  lands,  or  from  other  sources, 
either  to  the  official  credit  of  a  United  States  dis- 
bursing officer  or  to  the  personal  credit  of  Indians, 
for  the  funds  being  held  in  trust  by  such  officer  or 
by  the  United  States  for  the  use  of  beneficiaries, 
whether  Indians  or  other  persons  .  .  ." 

Bonds  of  types  four  and  five  originally  were 
approved  by  the  Assistant  Secretary.  They  are  now 
approved  by  the  Office  of  Indian  Affairs  under  the 
authority  of  Department  Order  No.  1721;  which 
listed  Indian  matters  in  11  categories  that  there- 
after did  not  need  to  be  presented  "for  depart- 
mental consideration  and  action."  Item  9  is  the 
"Approval  of  surety  bonds;  provided  that  in  the 
case  of  corporate  surety  the  bonding  company  has 
been  approved  by  the  Treasury  Department." 

A  series  of  si^ecial  statutes  governs  the  giving  of 
bonds  by  certain  employees  of  the  Office  of  In- 
dian  Affairs. 

The  basic  statute  is  section  465  of  the  Re- 
vised Statutes  (25  U.S.C.  sec.  9) ,  which  provides 
that 

"The  President  may  prescribe  such  regula- 
tions as  he  may  think  fit  for  carrying  into  ef- 
fect the  various  provisions  of  any  act  relating 
to  Indian  affairs,  and  for  the  settlement  of 
the  accounts  of  Indian  affairs." 

In  addition,  section  2057  of  the  Revised  Statutes 
(25  U.S.C.  sec.  29)  required  Indian  agents  to  "give 
bonds  in  such  penalties  and  with  such  security  as 
the  President  or  the  Secretary  of  the  Interior  may 
require."  And  in  United  States  Fidelity  6-  Guaranty 
Co.  v.  United  States,  150  Fed.  550  (CCA.  9th, 
1907) ,  the  court  said: 

"By  these  statutes,  the  President  and  the 
Secretary  of  the  Interior  are  given  the  author- 
ity  to  determine  the  character  of  the  bond, 


both  as  to  its  penalty  and  the  nature  and  con- 
dition of  its  obligation." 

Section  2057  of  the  Revised  Statutes  appears 
no  longer  in  the  United  States  Code.  The  follow- 
ing explanation  appears: 

"In  a  communication,  dated  November  29, 
1940,  from  the  Office  of  Indian  Affairs  of  the 
Department  of  the  Interior,  it  was  stated  that 
there  have  been  no  Indian  agents  since  1908, 
all  of  the  agencies  and  schools  having  been 
placed  under  the  supervision  of  superinten- 
dents." 

The  following  pertinent  provisions  still  remain 
in   the  United  States  Code: 

"The  President  may,  from  time  to  time,  re- 
quire additional  security,  and  in  larger 
amounts,  from  all  persons  charged  or  trusted, 
under  the  laws  of  the  United  States,  with  the 
disbursement  or  application  of  money,  goods, 
or  effects  of  any  kind,  on  account  of  Indian 
affairs."     (25    U.S.C.    sec.    51.) 

"When  the  Secretary  of  the  Interior  deems 
a  new  bond  necessary  he  may,  in  his  discretion, 
require  any  disbursing  officer  under  the  juris- 
diction of  the  Commissioner  of  Indian  Affairs 
to  execute  a  new  bond,  with  approved  sureties, 
in  such  amount  as  he  may  deem  necessary,  and 
when  accepted  and  approved  by  the  Secre- 
tary of  the  Interior  the  new  bond  shall  be 
valid  .  .  ."   (25  U.S.C.  sec.  52.) 

"When  it  becomes  necessary  to  make  a  large 
per  capita  payment  to  Indians,  the  Commis- 
sioner of  Indian  Affairs,  with  the  approval  of 
the  Secretary  of  the  Interior,  is  authorized  to 
require  any  disbursing  officer  of  the  Indian 
Department  to  file  a  special  bond  in  such 
amount  as  may  be  necessary  to  make  such 
payment  in  one  installment."  (25  U.S.C.  sec. 
52a.) 

The  following  kinds  of  bonds  are  now  approved 
by  the  Chief  Clerk: 

a.     Bonds  of  Certifying  Officers. 

These  bonds  are  provided  for  specifically  by  the 
act  of  December  29,  1941  (55  Stat.  875,  31  U.S.C. 
sec.  82c,  Supp.) ,  which  reads  in  part  as  follows: 

"The  officer  or  employee  certifying  a  voucher 
shall  ...  (2)  be  required  to  give  bond  to  the 
United  States,  with  good  and  sufficient  surety 
approved  by  the  Secretary  of  the  Treasury,  in 
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such  amount  as  may  be  determined  by  the 
head  of  the  department,  agency,  or  estabUsh- 
ment  concerned,  pursuant  to  standards  pre- 
scribed by  the  Secretary  of  the  Treasury,  and 
under  such  conditions  as  may  be  prescribed 
by  the  Secretary  of  the  Treasury  .  .  ." 

On  February  16,  1942,  the  Treasury  issued  De- 
partment Circular  No.  680  setting  forth  the  stan- 
dards and  conditions  prescribed  by  the  Secretary  of 
the  Treasury,  as  directed  by  the  act  of  December 
29,  1941.  In  this  circular,  the  Treasury  prescribed 
the  following  standards  and  conditions,  among 
others,  concerning  the  bonds  of  certifying  officers. 

"Sec.  2.  Bond  of  Certifying  Officers:  (a) 
Every  officer  or  employee  certifying  a  voucher 
to  a  disbursing  officer  under  the  executive 
branch  of  the  Government  .  .  .  shall  give  bond, 
effective  on  April  1,  1942,  or  on  such  later  date 
as  his  authorization  becomes  effective,  with 
good  and  sufficient  surety  apjjroved  by  the 
Secretary  of  the  Treasury  in  such  amount  as 
may  be  determined  by  the  head  of  the  de- 
partment, agency,  or  establishment  concerned, 
pursuant  to  standards  and  under  such  condi- 
tions as  are  hereinafter  prescribed  .  .  . 

"Sec.  3.  Standards  for  fixing  amount  of 
bond.  The  penal  sum  of  each  certifying  offi- 
cer's bond  shall  be  fixed  by  the  head  of  the 
department,  establishment,  or  agency  con- 
cerned in  accordance  with  the  degree  of  the 
officer's  responsibility,  taking  into  considera- 
tion the  character  and  estimated  amount  of 
vouchers  to  be  certified  for  payment  during 
the  ensuing  twelve-months'   period  .   .   ." 

On  February  26,  1942,  Acting  Secretary  Dempsey 
issued  Order  No.  1654,  containing  certain  pro- 
cedures additional  to  those  in  Treasury  Circular 
No.  680.  The  Acting  Secretary  fixed  the  usual 
amount  of  the  bond  of  a  certifying  officer  at  |5,000, 
with  a  larger  amount  provided  for  in  exceptional 
cases.  The  order  then  read: 

"After  examination  in  the  bureau  the  or- 
iginal bond  of  a  certifying  officer  will  be  pre- 
pared for  approval  by  the  Chief  Clerk  of  the 
Department  and  enclosed  with  a  letter  of  trans- 

I  mittal  for  his  signature  addressed  to  the  Sec- 
tion   of   Surety    Bonds,    Bureau    of    Accounts, 

1  Treasury  Department,  Washington,  D.C.  A 
record  of  all  bonds  will  be  kept  in  the  Office 
of  the  Chief  Clerk,  where  the  examination 
required  every  two  years  will  be  made." 

b.     Bond  for  Subsistence  Advance. 

The  advance   to  officers   and  employees  of  the 


Government  of  funds  to  be  expended  for  subsis- 
tence while  traveling  on  Government  business  is 
authorized  by  the  act  of  June  3,  1926  (44  Stat. 
689,  5  U.S.C.  sec.  828,  Supp.) ,  in  the  following 
language: 

"The  head  of  departments  and  establish- 
ments, under  regulations  which  shall  be  pre- 
scribed by  the  Secretary  of  the  Treasury  for  the 
protection  of  the  United  States,  may  advance 
through  the  proper  disbursing  officers  from 
applicable  appropriations  to  any  person  en- 
titled to  actual  expenses  or  per  diem  allow- 
ance .  .  .  such  sums  as  may  be  deemed  advisable 
considering  the  character  and  probable  dura- 
tion of  the  travel  to  be  performed  .  .  ." 

In  a  Memorandum  for  Heads  of  Bureaus  and 
Offices,  dated  October  31,  1938,  Acting  Secretary 
Slattery  wrote  as  follows: 

"Enclosed  is  a  copy  of  the  Third  Supplement 
to  Treasury  Department  Circular  No.  369,  Re- 
vised, dated  September  16,  1938,  which  relates 
to  the  filing  of  bonds  of  indemnity  on  Standard 
Form  19,  to  cover  advances  of  public  funds 
under   the  Subsistence   Expense  Act  of   1926. 

"Attention  is  invited  to  its  provisions  which 
require  that  the  bonds  covering  advances  made 
through  the  Division  of  Disbursement,  Trea- 
sury Department,  shall  be  passed  upon  by  the 
department  or  establishment  authorizing  the 
advances. 

"Hereafter  bonds,  for  travel  advances  ob- 
tained from  the  Division  of  Disbursement,  will 
be  initialled  by  a  responsible  bureau  or  office 
official  and  transmitted  by  the  bureau  to  the 
Section  of  Surety  Bonds,  Office  of  the  Commis- 
sioner of  Accounts  and  Deposits,  Treasury 
Department,  for  approval  in  accordance  with 
Treasury    Circular    No.     369. 

"The  Chief  Clerk  and  in  his  absence  the 
Acting  Chief  Clerk  of  the  Department  are 
authorized  to  approve  such  bonds."  (Emphasis 
supplied) 


Secretarial  Authority— Delegation  to 

Commissioner— Approval  of  Cash  Allotment 

Benefits  and  Applications 


]une  16,  1944. 


Memorandum  for 

Assistant  Secretary  Chapman: 


On  April  4,  your  office  transmitted  applications 
by   ten   Cheyenne   River  Sioux   allottees   for   cash 
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allotment  benefits  and  applications  by  three  In- 
dians of  the  Lower  Brule  Sioux  Tribe  for  their  pro 
rata  shaies  of  tribal  funds  on  deposit  in  the 
Treasury  of  the  United  States.  These  applications 
had  been  submitted  to  you  by  the  Office  of  Indian 
Affairs  for  your  approval.  Mr.  Doty,  in  a  memo- 
randinii  for  Mr.  Flanery  of  my  office,  inquired 
whether  the  duty  of  approving  such  applications 
can  be  delegated  by  the  Secretary  to  the  Commis- 
sioner of  Indian  Affairs.  I  have  concluded  that  such 
functions  may  properly  be  delegated. 
Cash  Allotment  Benefits 

The  allotment  of  cash  benefits  to  the  Cheyenne 
River  Sioux  is  governed  by  an  act  of  March  2, 
1889  (25  Stat.  888),  as  amended  by  the  act  of 
June  10,  1896  (29  Stat.  321)  .  By  the  act  of  March 
2,  1889,  a  portion  of  the  Great  Reservation  of  the 
Sioux  Nation,  in  the  Territory  of  Dakota,  was  di- 
vided into  separate  reservations,  including  the 
Cheyenne  River  Reservation  which,  pursuant  to 
section  4  of  the  act,  was  set  aside  as  a  permanent 
reservation  "for  the  Indians  receiving  rations  and 
annuities  at  the  Cheyenne  River  Agency,  in  said 
Territory  of  Dakota  .  .  ."  Under  section  8  of  the 
act,  the  President  was  authorized  to  allot  portions 
of  these  reservations  in  severalty  to  the  Indians 
located  upon  them.^ 

Section  17  of  the  act  in  part  provided  that: 

"The  Secretary  of  the  Interior  is  hereby 
authorized  and  directed  to  purchase,  from 
time  to  time,  for  the  use  of  said  Indians,  such 
and  so  many  American  breeding  cows  of  good 
quality,  not  exceeding  twenty-five  thousand 
in  number,  and  bulls  of  like  quality,  not  ex- 
ceeding one  thousand  in  number,  as  in  his 
judgment  can  be  under  regulations  furnished 
by  him,  cared  for  and  preserved,  with  their  in- 
crease, by  said  Indians:  Proxnded,  That  each 
head  of  family  or  single  person  over  the  age 
of  eighteen  years,  who  shall  have  or  may  here- 
after take  his  or  her  allotment  of  land  in  sev- 
eralty, shall  be  provided  with  two  milch  cows, 
one  pair  of  oxens,  with  yoke  and  chain,  or 
two  mares  and  one  set  of  harness  in  lieu  of  said 
oxen,  yoke  and  chain,  as  the  Secretary  of  the 
Interior  may  deem  advisable,  and  they  shall 
also  receive  one  plow,  one  wagon,  one  harrow, 
one  hoe,  one  axe,  and  one  pitchfork,  all  suit- 
able to  the  work  they  may  have  to  do,  and  also 


>  Section  19  of  the  May  29,  1908  (35  Stat.  444,  451), 
authorized  the  Secretary  of  the  Interior  to  cause  allotments 
to  be  made  "under  the  provisions"  of  the  act  of  March  2, 
1889,  "to  any  living  children  of  the  Sioux  tribe  of  Indians 
belonging  on  any  of  the  Great  Sioux  reservations  affected 
thereby  and  who  have  not  heretofore  been  allotted,  so  long 
as  the  tribe  to  which  such  Indian  children  belong  is  pos- 
sessed of  any  unallotted   tribal  or  reservation  lands  .   .   ." 


fifty  dollars  in  cash;  to  be  expended  under  the 
direction  of  the  Secretary  of  the  Interior  in 
aiding  such  Indians  to  erect  a  house  and  other 
buildings  suitable  for  residence  or  the  im- 
provement of  his  allotment  .  .  ." 

In  the  act  of  June  10,  1896  (29  Stat.  321,  334), 
making  appropriations  for  the  Indian  Department 
for  the  fiscal  year  ending  June  30,  1897,  it  was 
provided: 

"The  Secretary  of  the  Interior  is  hereby  au- 
thorized and  directed  to  ascertain  the  number 
of  Sioux  and  Ponca  Indians  in  South  Dakota 
and  Nebraska  who  would  not  be  benefited  by 
the  fulfillment  of  the  proviso  of  section  seven- 
teen of  .  .  .  [the  act  of  March  2,  1889]  ...  by 
the  receipt  from  the  United  States  of  the  ar- 
ticles of  personal  property  therein  mentioned 
and  who  desire  to  have  the  same  converted 
into  money,  and  in  lieu  of  such  articles  of 
personal  property,  or  any  part  thereof  he  may 
think  proper,  the  Secretary  of  the  Interior 
shall  convert  or  commute  the  same,  or  so  much 
thereof  as  he  may  think  proper,  into  money, 
and  pay  the  amount  thereof  to  such  Indians; 
and  the  payment  under  the  provisions  of  this 
Act  shall  be  held  to  be  a  liquidation  of  the 
obligation  of  the  United  States  to  Scud  In- 
dians under  that  portion  of  said  section  seven- 
teen, so  far  as  the  articles  of  personal  prop- 
erty therein  named  are  concerned."  ^ 

When  the  Indian  Reorganization  Act  of  June 
18,  1934  (48  Stat.  984),  was  adopted,  it  became 
necessary  because  of  the  prohibition  contained  in 
section  1  of  the  act  against  further  allotments  in 
severalty  to  preserve  the  rights  granted  by  the  acts 
of  March  2,  1889,  and  June  10,  1896.  This  was 
done  by  section  14  of  the  Indian  Reorganization 
Act  (48  Stat.  987,  26  U.S.C.  sec.  474) ,  which  con- 
tinued the  allowances  in  effect.  The  history  of  the 
Indian  Reorganization  Act  does  not  indicate  that 
any  change  in  the  administrative  functions  of  the 
Secretary   was  intended. 

While  the  power  to  make  distributions  of  per- 
sonal property,  as  well  as  the  power  to  make  sub- 
stitute cash  payments,  is  thus  conferred  upon  the 
Secretary  of  the  Interior,  for  the  reasons  set  forth 
in  the  memorandum  of  Solicitor  Gardner  to  you, 
dated  August  26,  1943,  I  believe  that  the  use  of 
such  language  does  not  determine  whether  the 
power  of  the  Secretary  may  be  delegated  to  a  re- 
sponsible subordinate  such  as  the  Commissioner 
of  Indian  Affairs    (see  particularly  Solicitor  Gard- 


"  See  25  Code  of  Federal  Regulations,  Part  224,  sees.  224.1- 
224.5. 
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ner's  Opinion,  pp.  1-7)  .  In  the  absence  of  a  clear 
indication  of  contrary  congressional  intent,  the  very 
nature  of  the  duties  required  justifies  the  conclu- 
sion that  personal  action  by  the  Secretary  is  not 
contemplated.  Government  could  not  go  on  if 
cabinet  officers  were  personally  required  to  dis- 
tribute hoes  and  pitchforks  to  Indians  in  South 
Dakota.  Reference  to  the  congressional  debates  on 
the  bill  which  eventuated  in  the  act  of  March  2, 
1889,  fails  to  indicate  a  legislative  intention  to 
impose  any  such  impossible  burden  upon  the  Sec- 
retary. If  anything,  the  final  clause  of  that  portion 
of  section  17  quoted  above— "to  be  expended  un- 
der the  direction  of  the  Secretary  of  the  Interior 
in  aiding  such  Indians  to  erect  a  house  and  other 
buildings  suitable  for  residence  or  the  improvement 
of  his  allotment"— which  was  added  by  the  Senate 
as  an  amendment  to  the  original  House  bill,^  re- 
veals a  recognition  that  the  distributions  were  to 
be  made  "under  the  direction  of  the  Secretary  of 
the  Interior"  rather  than  personally  by  him.* 

In  authorizing  the  allotment  of  cash  in  lieu  of 
personal  property  enumerated  in  the  March  2  act, 
Congress  did  not  indicate  that  any  greater  per- 
sonal participation  by  the  Secretary  was  con- 
templated or  required.^ 
Pro  Rata  Shares 

While  the  allotment  of  pro  rata  shares  of  tribal 
funds  on  deposit  in  the  Treasury  to  the  credit  of 
the  Lower  Brule  Sioux  Tribe  is  governed  by  dif- 
ferent statutes,  I  believe  that  the  secretarial  power 
to  pass  on  applications  for  such  allotments  may 
likewise  be  delegated. 

The  act  of  March  2,  1907  {M  Stat.  1221)  pro- 
vides: 

"That  the  Secretary  of  the  Interior  is  hereby 
authorized,  in  his  discretion,  from  time  to  time, 
to  designate  any  individtial  Indian  belonging 
to  any  tribe  or  tribes  whom  he  may  deem  to 
be  capable  of  managing  his  or  her  affairs,  and 
of  any  tribal  or  trust  funds  on  deposit  in  the 
he  may  cause  to  be  apportioned  and  allotted 
'to  any  such  Indian  his  or  her  pro  rata  share 


'See  20  Cong.  Rec.  2284    (Feb.  25,   1889). 

'In  view  of  the  context  and  grammatical  logic,  the  semi- 
colon separating  the  final  clause  inserted  by  the  Senate 
should  be  disregarded.  It  is  then  not  entirely  clear  whether 
the  final  clause  qualifies  the  whole  of  the  preceding  clause 
or  simply  that  portion  relating  to  payment  of  the  fifty  dol- 
lars. As  a  practical  matter,  there  would  be  more  reason 
to  require  tlie  Secretary  personally  to  approve  the  payment 
of  funds  than  personally  to  distribute  livestock  and  farm 
equipment.  Since  the  payment  of  the  funds  is  to  be  made 
"under  the  direction  of  the  Secretary  of  the  Interior,"  it  is 
only  fair  to  assume  that  the  distribution  of  the  personal 
property  is  governed  by  no  more  stringent  requirement. 

''The  language  of  the  appropriation  act  of  June  10,  1896, 
quoted  above,  was  inserted  as  a  Senate  amendment.  28  Cong. 
Rec.  3713    (April  8,  1896) . 


Treasury  of  the  United  States  to  the  credit  of 
the  tribe  or  tribes  of  which  said  Indian  is  a 
member,  and  the  amount  so  apportioned  and 
allotted  shall  be  placed  to  the  credit  of  such 
Indian  upon  the  books  of  the  Treasury,  and 
the  same  shall  thereupon  be  subject  to  the 
order  of  such  Indian:  Proxiided,  That  no  ap- 
portionment or  allotment  shall  be  inade  to  any 
Indian  until  such  Indian  has  first  made  an 
application  therefor:  Provided  further.  That 
the  Secretaries  of  the  Interior  and  the  Trea- 
sury are  hereby  directed  to  withhold  from  such 
apportionment  and  allotment  a  sufficient  sum 
of  the  said  Indian  funds  as  may  be  necessary 
or  required  to  pay  any  existing  claims  against 
said  Indians  that  may  be  pending  for  settle- 
ment by  judicial  determination  in  the  Court 
of  Claims  or  in  the  Executive  Department  of 
the  Government,  at  time  of  such  apportion- 
ment and  allotment. 

Under  section  2  of  this  act  the  Secretary  was  also 
authorized  to  pay  physically  incapacitated  Indians 
their  portions  of  tribal  trtist  funds  on  deposit  in 
the  Treasury.  This  latter  section  was  amended  by 
a  provision  in  the  act  making  appropriations  for 
the  Bureau  of  Indian  Affairs  for  the  fiscal  year 
ending  June  .SO,  1917  (39  Stat.  12,S,  128) .  The  pro- 
vision in  cjuestion  now  reads: 

"  'That  the  pro  rata  share  of  any  Indian 
who  is  mentally  or  physically  incapable  of 
managing  his  or  her  own  affairs  may  be  with- 
drawn from  the  Treasury  in  the  discretion  of 
the  Secretary  of  the  Interior  and  expended 
for  the  benefit  of  such  Indian  under  such  rules, 
regulations,  and  conditions  as  the  said  Secre- 
tary may  prescribe:'  \^']  Provided,  That  said 
funds  of  any  Indian  shall  not  be  withdrawn 
from  the  Treasury  until  needed  by  the  Indian 
and  upon  his  application  and  when  approved 
by  the  Secretary  of  the  Interior." 

The  House  bill  from  which  the  act  of  March  2, 
1907,  was  derived,  originally  provided  "That  the 
President  is  hereby  authorized,  in  his  discretion, 
from  time  to  time  .  .  ."  to  designate  individual 
Indians  and  cause  allotments  to  be  made  to  them. 
When  the  bill  went  to  the  Senate,  it  was  changed 
in  committee  to  provide  "that  the  Secretary  of  the 
Interior  is  hereby  authorized,  and  directed  .  .  ."  to 
perform  the  stipulated  duties.^  The  words  "and 
directed"    were    subsequently    eliminated    in    the 


"See  25  Code  of  Federal  Regulations,  Part  224,  .sec.  224.5; 
Part  233,  sec.  233.3. 

'Sec  Report  No.  4634,  .Senate,  59t]i  Cong.,  2d  sess.;  Report 
No.  6637,  Senate,  59th  Cong.,  2d  sess. 
Cong.  Rec.  3179    (Feb.  18,  1907). 
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Senate,  sitting  as  a  Committee  of  the  whole.'*  It  is 
doubtful  whether  these  changes  have  any  signifi- 
cance; there  is  nothing  in  the  debates  which  indi- 
cates that  personal  action  by  either  the  President 
or  the  Secretary  was  contemplated  at  any  time. 

The  amendatory  language  of  the  appropriation 
act  was  inserted  by  the  Senate  for  the  purpose,  it 
was  explained,  "to  enable  those  Indians  who  are 
able-bodied  but  noncompetent— and  the  use  of  the 
word  'noncompetent'  in  Indian  laws  and  treaties 
refers  to  their  inability  to  handle  their  own  funds— 
to  use  those  funds,  or  to  enable  the  Secretary  to 
use  them  for  them,  for  their  industrial  better- 
ment." ^  In  the  discussion  of  the  amendment  it  was 
contended  that  it  was  anomalous  to  require  an 
Indian  who  was  mentally  incapable  of  managing 
his  own  affairs  to  make  an  application  for  a  pro 
rata  share  before  such  moneys  could  be  paid  to 
him.  The  following  colloquy  took  place: 

"Mr.  SUTHERLAND.  Why  provide  for  the 
utterly  useless  formality  on  the  part  of  an 
insane  Indian  of  making  an  application  to 
withdraw  money? 

"Mr.  LANE.  It  is  a  request.  The  Indian  can 
apply  for  help,  as  any  other  hungry  man 
would.  He  can  go  and  say  that  he  is  hungry 
or  that  he  is  cold.  That  is  all  this  is  for. 

"Mr.  SUTHERLAND.  Of  course,  if  every- 
body is  satisfied  with  that  sort  of  a  provision, 
I  suppose  I  should  not  object  to  it. 

"Mr.  LANE.  If  he  has  not  sense  enough  to 
do  that,  he  ought  to  starve. 

"Mr.  SUTHERLAND.  I  will  ask  the  Sen- 
ator from  Oregon  how  the  application  is  made. 
Does  he  fill  out  a  written  blank? 

"Mr.  LANE.  No;  he  applies  in  person.  Most 
of  the  Indians  are  unable  to  write  the  English 
language;  at  least,  the  old  full  bloods  are. 

"MR.  SUTHERLAND.  How  is  he  to  apply 
to  the  Secretary  of  the  Interior  in  person— an 
insane  Indian  off  on  a  reservation? 

"Mr.   LANE.    He   applies   to   the   superinten- 
dent. 

"Mr.  SUTHERLAND.  It  is  certainly  an 
anomaly. 

"Mr.  LANE.  And  then  it  has  to  be  approved. 
I  think  all  these  applications  have  to  be  finally 
approved  by   the  Secretary. 

"MR.  SUTHERLAND.  It  occurs  to  me  that 
the  proviso  is  not  only  somewhat  nonsensical, 
but  that  it  is  absolutely  unnecessary.  The  sub- 
stantive provision  is  that  the  pro  rata  share  of 


the  Indian  so  incapacitated  may  be  withdrawn 
from  the  Treasury,  in  the  discretion  of  the 
Secretary  of  the  Interior,  and  expended  for 
his  benefit.  Why  is  not  that  enough?" 

I  believe  that  this  rather  casual  exchange  estab- 
lishes no  more  than  a  congressional  awareness  of 
what  was  believed  to  be  the  existing  policy  of  the 
Department  with  respect  to  the  processing  of  ap- 
plications for  pro  rata  shares.  It  certainly  fails  to 
demonstrate  a  congressional  desire  to  confine  in 
the  Secretary,  individually,  the  power  to  approve 
the  applications.  Nowhere  in  the  history  of  the 
legislation  have  I  discovered  such  a  purjx)se  de- 
clared or  implied. 
Conclusions 

Accordingly,  I  believe  that  the  power  to  approve 
both  applications  for  cash  allotment  benefits  and 
for  pro  rata  shares  of  tribal  funds  may  be  delegated 
by  the  Secretary  to  the  Commissioner  of  Indian 
Affairs.  In  the  event  that  the  Secretary's  power  to 
approve  the  applications  is  delegated  to  the  Com- 
missioner, I  recommend,  however,  that  provision 
be  made  for  an  opportunity  to  appeal  to  the  Secre- 
tary from  the  Commissioner's  determination.  It 
would  also  l)e  desirable  to  supplement  existing 
regulations  relating  to  cash  allotment  benefits,  so 
that  determinations  could  be  made  by  the  Com- 
missioner on  the  basis  of  standards  prescribed  by 
the  Secretary.  In  this  way  the  supervision  and 
direction  of  the  Secretary,  contemplated  in  some 
of  the  statutes  may  be  maintained. 

The  applications  submitted  with  your  memo- 
randiun  appear  to  be  in  order,  and  I  suggest  that 
you  approve  them,  pending  determination  of  the 
desirability  of  delegation. 

Fowler  Harper, 

Solicitor. 


Alaskan  Village  Enactment  of 

Ordinance  in  Variance  with  U.S. 

Constitution  on  Searches  and 

Seizures 


»41  Cong.  Rec.  3012-3013  (Feb.  15,  1907).  See  also  41 
Cong.  Rec.  3179    (Feb.   18,  1907) . 

"53  Cong.  Rec.  4682  (March  23,  1916).  Cf.  also  53  Cong. 
Rec.  2140-2141    (Feb.  4,  1916) . 


June  17,  1944. 

George  W.  Folta,  Esq., 
Counsel  at  Large, 
Juneau,  Alaska. 

My  Dear  Mr.  Folta: 

I  think  that  you  are  putting  an  unwarranted 
construction  upon  my  letter  of  May  16  in  assum- 
ing   that    the    Native    Village    of    Minto    "having 
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adopted  a  constitution  requiring  conformity  to 
the  Federal  Constitution  and  laws,  has  no  power 
to  enact  an  ordinance  on  searches  and  seizures  at 
variance  with  the  provisions  of  the  4th  amendment 
and  of  the  Act  of  Congress  of  June  15,  1917,  40 
Stat.  228." 

I  am  unable  to  find  any  provision  in  the  con- 
stitution of  the  Native  Village  of  Minto  explicitly 
requiring  conformity  to  the  Federal  Constitution. 
The  first  subparagraph  of  Article  IV,  section  1,  of 
the  constitution,  provides  merely  that  the  Village 
shall  have  power 

"To  do  all  things  for  the  common  good 
which  it  has  done  or  has  had  the  right  to  do 
in  the  past  and  which  are  not  against  Federal 
law  and  such  Tenitorial  law  as  may  apply." 

Of  course.  Federal  law  might  be  construed  to 
include  the  Federal  Constitution  but,  as  I  have 
pointed  out  in  the  previous  correspondence  on 
this  subject,  the  Federal  Constitution  does  not  sub- 
ject Indian  tribes  to  those  constitutional  restraints 
imposed  only  on  the  Federal  Government  or  the 
States.  When,  therefore,  an  Indian  constitution 
states  that  its  governing  body  shall  exercise  certain 
{Xjwers  "subject  to  any  limitations  imposed  by  the 
statutes  or  the  Constitution  of  the  United  States," 
it  is  simply  declarative  of  the  existing  constitutional 
doctrine  that  an  Indian  tribe  is  bound  only  by 
those  constitutional  limitations  that  are  absolute, 
and  hence  applicable  to  all  forms  of  governmental 
action. 

You  refer  also  to  the  act  of  Congress  of  June  15, 
1917  (40  Stat.  228,  18  U.S.C.  sees.  611-33).  This 
act  applies  only  to  warrants  "issued  by  a  judge  of 
a  United  States  District  court,  or  by  a  judge  of  a 

!  State  or  Territorial  court  of  record,  or  by  a  United 
States  Commissioner  for  the  district  wherein  the 
property  sought  is  located."  It  would  not,  therefore, 
apply  to  warrants  issued  by  a  native  court  or  coun- 
cil, or  to  searches  and  seizures  authorized  by  either 

I  of  such  bodies. 

Fowler  Harper, 

Solicitor. 


Partitionment  of  Trust  Land- 
Consent  OF  Secretary 


June  29,  1944. 


Syllabus 


Re:  Partitioning  of  Indian  land  held  under  a 
deed  approved  by  the  Secretary  of  the  Inte- 
rior subject  to  restriction  against  alienation 


without  the  consent  of  the  Secretary  of  the 

Interior. 
Held:  1.  The  Secretary  of  the  Interior  may  not 
partition  land  held  under  a  restricted 
deed  by  virtue  of  the  authority  vested 
in  him  by  the  act  of  May  18,  1916  (39 
Stat.  129,  25  U.S.C.  sec.  378),  which  act 
authorizes  him  to  partition  inherited 
trust  allotments. 

2.  No  partitioning  of  the  Indian's  restricted 
interest  in  land  effected  by  a  decree  of  a 
State  court  would  be  binding  on  the 
United  States  unless  it  were  a  party  to 
the  suit. 

3.  A  non-Indian  owner  of  an  undivided 
interest  in  restricted  Indian  land  cannot 
make  the  United  States  a  party  to  any 
suit  brought  for  the  purpose  of  parti- 
tioning lands  held  under  a  restricted 
deed. 

4.  Such  a  non-Indian  owner's  only  remedy 
appears  to  be  the  enactment  of  legislation 
conferring  upon  some  court  jurisdiction 
to  partition  the  land. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I  am  returning  for  your  further  consideration 
the  attached  letter  to  Herbert  K.  Hyde,  Esq.,  relat- 
ing to  the  partition  of  the  NE14  of  section  33, 
township  9  North,  Range  1  East,  in  Cleveland 
County,  Oklahoma.  The  W'/o  of  this  quarter  sec- 
tion was  originally  the  allotment  of  William  Phelps 
and  the  EV2  thereof  was  the  original  allotment  of 
John  Phelps,  both  of  whom  were  members  of  the 
Citizen  Band  of  Potawatomi  Indians. 

Margaret  Holmes,  an  heir  to  an  undivided  one- 
half  interest  in  both  tracts  of  land,  conveyed  her 
interest  in  both  the  EV2  WV2  oi  the  NE14  to  John 
H.  Goodin,  a  white  man,  and  John  H.  Goodin, 
legal  guardian  for  John  William  Goodin,  an  In- 
dian, heirs  to  the  remaining  undivided  interest,  by 
deed  dated  March  2,  1901.  The  deed  was  ap- 
proved by  the  Department  on  May  20,  1901,  sub- 
ject to  the  restriction  that  any  conveyance  of  the 
land  must  be  approved  by  the  Secretary  of  the 
Interior  to  pass  valid  title.  The  consideration  for 
this  conveyance  was  the  conveyance  by  the  Goodins 
of  their  undivided  interests  in  other  lands.  The 
Secretary  of  the  Interior  was,  of  course,  without 
authority  to  place  any  restrictions  against  the 
alienation  of  the  one-fourth  undivided  interest 
which  John  H.  Goodin  acquired  under  the  afore- 
mentioned deed  and  since  John  H.  Goodin  like- 
wise acquired  his  original  one-fourth  undivided 
interest  unrestricted  it  followed  that  his  undivided 
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one-half  interest  in  the  land  was  unrestricted  from 
and  after  1901.i 

John  H.  Goodin's  unrestricted  undivided  inter- 
est is  now  claimed  by  B.  H.  Goodin,  also  a  white 
man,  subject  to  his  mineral  deed  to  one  R.  A. 
Heffner,  covering  a  one-eighth  interest  in  the  Wi/> 
of  the  NE|4  and  a  mortgage  to  one  J.  B.  Webb, 
covering  his  undivided  one-half  interest  in  the  W^/o 
thereof.  The  remaining  undivided  one-half  interest 
is  still  in  Indian  ownership  and  is  still  resitricted 
against  alienation  without  the  approval  of  the 
Secretary  of  the  Interior.  It  is  now  owned  by  Edith 
Fay  Goodin  Woodring,  Thomas  Goodin  and  }.  R. 
Goodin. 

On  October  3,  1939,  your  Office  submitted  for 
approval  two  deeds,  one  from  B.  H.  Goodin  and 
his  wife,  Stella,  conveying  to  the  Indian  owners 
their  undivided  interests  in  and  to  the  EV2  of 
the  NE14  and  the  other  from  the  Indian  owners 
conveying  to  B.  H.  Goodin  their  undivided  inter- 
ests in  the  WV2  thereof.  These  deeds,  if  approved, 
would  have  accomplished  the  partition  of  the 
lands.  The  exchange  deeds  were  not  approved  at 
that  time  because  of  certain  deficiencies  shown  by 
the  abstract  of  title  submitted  with  the  deeds.  ^ 

The  deeds  were  resubmitted  for  approval  on 
September  25,  1940,  but  by  a  memorandum  of 
October  24,  1940,  this  office  held  that  since  the 
continuation  of  the  abstract  of  title  disclosed  that 
the  Secretary  of  the  Interior  had  approved  an  oil 
and  gas  lease  on  the  restricted  interests  in  these 
lands  and  that  the  unrestricted  interest  had  also 
been  leased  for  oil  and  gas  purposes  and  further 
that  a  mineral  deed  to  an  undivided  one-eighth' 
interest  in  the  oil  and  gas  and  other  minerals  on 
the  WV2  of  the  NE14  had  been  executed  by  B.  H. 
Goodin  and  his  wife,  it  would  be  necessary  that 
the  parties  execute  new  deeds. 

Trouble  seems  to  have  arisen  between  B.  H. 
Goodin  and  the  Indian  heirs  at  about  that  time. 
The  Indians  have  ever  since  consistently  refused 
to  execute  new  deeds  or  to  do  anything  toward 
settling  their  controversey  with  B.  H.  Goodin  or 
getting  the  lands  partitioned. 

On  June  8,  1943,  B.  H.  Goodin,  through  his  at- 
torney, Herbert  K.  Hyde,  Esq.,  served  notice  on 
the  United  States  District  Attorney  for  the  Western 
District  of  Oklahoma  and  on  the  Superintendent 
of  the  Shawnee  Indian  Agency  that  he  had  on  May 
13,  1943,  commenced  an  action  in  the  District 
Court  of  Cleveland  County,  Oklahoma,  against  the 
Indian  owners  for  the  partition  of  the  lands.  After 
the  Superintendent  called  the  suit  to  the  attention 
of  this  Department,  he  was  informed  by  your  letter 


^  See  Levindale  Lead  &  Zinc  Mining  Co.  v.  Coleman,  241 
U.S.  432   (1915)  . 

-See  Solicitor's  opinion  M-30440,  August  4,  1940. 


of  August  4,  1943,  that  while  the  position  of  the 
Office  of  Indian  Affairs  ordinarily  was  that  a  State 
court  was  without  jurisdiction  over  restricted  In- 
dian land,  in  view  of  the  existing  circumstances 
your  Office  was  willing  to  waive  the  matter  of 
jurisdiction  and  let  the  court  proceed  with  the 
proposed  partition  proceedings  with  the  under- 
standing that  the  decree  in  partition  would  be  sub- 
ject to  the  approval  of  the  Secretary  of  the  Interior. 
It  was  suggested  that  the  Superintendent  so  advise 
the  United  States  Attorney.  That  letter  was  ap- 
proved by  the  Department  on  September  10,  1943. 
Evidently  the  letter  was  approved  by  the  Depart- 
ment of  Justice  dated  June  19,  1943,  and  transmit- 
ted to  your  Office  on  June  23,  1943,  was  overlooked. 
It  is  not  with  the  present  record.  In  that  letter  the 
Department  of  Justice  pointed  out  that  tire  State 
court  did  not  have  jurisdiction  to  partition  the 
land  and  stated  that  the  United  States  Attorney 
had  been  instructed  to  move  and  quash  the  service 
on  him  and  the  Superintendent  and  to  move  to 
dismiss  on  behalf  of  the  restricted  Indians,  if  the 
attorney  for  Goodin  refused  to  dismiss  the  action 
vohuitarily.  Thereafter  Goodin  dismissed  his  suit 
in    the   State   court. 

On  August  23,  1943,  at  the  suggestion  of  the 
United  States  Attorney,  Goodin  petitioned  the 
Seaetary  to  partition  the  land  "imder  and  by  vir- 
tue of  the  authority  granted  to  the  Secretary  of  the 
Interior  under  the  act  of  May  18,  1916"  (39  Stat. 
127,  25  U.S.C.  sec.  378) . 

In  his  petition,  B.  H.  Goodin  states  that  al- 
though he  is  the  owner  of  an  undivided  one-half 
interest  in  the  lands  he  is  being  entirely  excluded 
therefrom  and  that  he  is  receiving  no  income  there- 
from. He  states  further  that  he  has  no  remedy  in 
any  coint  of  competent  jurisdiction  and  that  he 
can  secure  no  relief  except  through  the  proper 
action  of  the  Secretary  of  the  Interior. 

On  December  21,  1943,  your  Office  advised  the 
Superintendent: 

".  .  .  After  carefully  considering  the  matter 
and  in  view  of  the  fact  that  the  lands  involved 
are  not  in  a  trust  status  but  are  held  under 
restricted  deeds,  it  hiis  been  determined  that 
the  lands  cannot  be  partitioned  by  the  issu- 
ance of  a  fee  patent  to  the  white  man  and 
a  trust  patent  to  the  Indian  heirs.  The  parti- 
tion, if  made  by  the  Department  will  therefore 
have  to  be  through  the  means  of  appropriate 
deeds  executed  by  the  parties  involved.  The 
only  other  alternative  is  to  have  the  lands 
partitioned  by  appropriate  court  action  as 
heretofore  attempted  by  Mr.  B.  H.  Goodin, 
the  white  man." 
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The  Superintendent  was  instructed  to  call  upon 
the  Indians  to  execute  a  proper  deed  or  to  show 
cause  why  proper  court  action  should  not  be  insti- 
tuted ito  partition  the  lands.  On  February  10,  1944, 
the  Superintendent  informed  you  that  none  of 
the  Indians  was  willing  to  execute  a  new  deed. 

You  now  propose  to  inform  Mr.  Hyde  that  there 
will  be  no  objection  on  the  part  of  the  Department 
to  the  bringing  of  an  appropriate  action  in  the 
State  court  to  have  the  land  partitioned.  I  do  not 
agree  that  the  Department  should  so  inform  Mr. 
Hyde.  The  Department's  action  of  September  10, 
1943,  acquiescing  in  the  partitioning  of  these  lands 
by  the  State  court  was  ill-advised.  It  was,  however, 
based  on  the  fact  that  the  United  States  Attorney 
had  been  served  with  notice  in  this  suit  and  the 
belief  that  he  would  take  whatever  action  might 
be  necessary  to  protect  the  interests  of  the  United 
States  and  the  Indians.  The  fact  that  the  Attorney 
General  had  already  instructed  the  United  States 
Attorney  to  move  to  dismiss  the  suit  was  not 
brought  to  the  attention  of  the  Department  at  that 
time.  The  same  mistake  should  not  be  repeated. 

Obviously,  as  your  Office  recognizes,  the  State 
court  has  no  jurisdiction  over  the  restricted  inter- 
est in  this  land.^  Any  partitioning  of  the  land 
effected  by  a  decree  of  such  a  court  woiUd  not  be 
binding  upon  the  llnited  States  and  could  be  set 
aside  by  the  United  States  unless  it  were  a  party 
to  the  suit.*  I  know  of  no  way  in  which  Mr.  Goodin 
could  make  the  United  States  a  party  to  any  suit 
which  he  might  bring  to  partition  the  lands. 

I  agree  with  you  that  the  lands  may  not  be  par- 
titioned under  the  act  of  May  18,  1916,  supra.  That 
act  authorizes  the  Secretary  to  partition  inherited 
trust  allotments  and  to  issue  patents  in  fee  to 
competent  heirs  and  trust  patents  to  incompetent 
heirs.  The  Secretary  may  not  issue  a  patent  in  fee 
or  a  trust  patent  for  lands  held  under  a  restricted 
deed. 

It  seems  inescapable,  therefore,  that  Mr.  Goodin 
has  no  remedy  in  the  Department  or  in  the  courts 
for  the  situation  in  which  he  finds  himself.  The 
only  possible  source  of  relief  open  to  Mr.  Goodin 
appears  to  be  the  enactment  of  legislation  con- 
ferring upon  some  court  jurisdiction  to  partition 
these  lands.  In  this  connection  your  attention  is 
called  to  the  act  of  June  29,  1936  (49  Stat.  2368)  , 
validating  certain  conveyances  of  Kickapoo  In- 
dians in  Oklahoma.  Section  2  of  that  act  conferred 
upon  the  United  States  District  Court  for  the 
Western  District  of  Oklahoma  jurisdiction  to  hear 
and  determine  partition  actions  involving  the  lands 
specified  in  that  act.  If,  as  an  administrative  matter, 

''Cohen,  Handbook  of  Federal  Indian  Law,  ch.  19,  sec.  5. 
*  United   States   v.   Hellard,   decided   by   the   United   States 
Supreme  Court  on  May  15,  1944. 


you  believe  that  the  present  involved  ownership 
of  the  lands  warrants  such  a  measure,  it  might  be 
well  for  you  to  give  consideration  to  the  pro- 
priety of  informing  Mr.  Hyde  that  the  Department 
would  have  no  objection  to  the  enactment  of  a 
private  law  for  the  relief  of  his  client. 

Fowler  Harper, 

Solicitor. 


Lack   of   Secretarial   Authority   to   Alter 
Terms  of  a  Reimbursable  Loan  Contract 


July  5,  1944. 


Me7norandu7n  to  Indian  Office: 


Authority  for  the  cancellation  or  adjustment  of 
reimbursable  charges  due  the  Government  by 
individual  Indians  contained  in  the  act  of  July  1, 
1932  (47  Stat.  564) ,  does  not  include  authority 
to  cancel  interest  to  be  earned  on  the  unpaid  or 
uncanceled  principal  of  the  loan.  To  cancel  in- 
terest due  under  the  terms  of  the  reimbursable 
contract  under  the  provisions  of  the  act  of  July 
1,  1932,  the  interest  must  exist  as  a  debt  on  the 
date  of  the  cancellation  action,  interest  due  in 
the  fiUine  cannot  be  canceled  as  such  action 
would  modify  the  terms  of  a  contract  prejudicial 
to  the  interests  of  the  Government. 

HARPER,  Solicitor: 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

This  will  refer  to  yoiu-  Office  memorandum 
dated  January  18  and  the  file  attached  thereto  re- 
garding loan  agreement  CF-69  between  the  United 
States  and  Paul  and  Mabel  Starr  of  the  Cheyenne 
and  Arapaho  Agency,  Oklahoma. 

An  examination  of  the  record  before  this  De- 
partment discloses  that  loan  agreement  CF-69, 
Contract  :^I— 13,  Ind.  11656,  was  approved  on 
November  10,  1938,  covering  a  loan  of  .11,394  to 
Paul  and  Mabel  Starr.  This  agreement  was  en- 
tered into  for  the  purpose  of  refinancing  a  prior 
loan  under  agreement  CF— 16,  Contract  :^I— 13, 
Ind.  10003,  then  delinquent  in  the  amount  of 
$1,047,  and  to  provide  additional  fimds  for  other 
matters,  fully  set  forth  therein. 

Section  15  of  the  agreement  provides  for  the 
payment  to  the  Llnited  States  of  interest  at  the 
rate  of  three  percent  per  annum.  The  loan  which 
was  approved  on  November  10,  1938,  becaine  de- 
linquent  and   was   foreclosed.    Certain   sums   were 
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realized  as  a  result  of  the  foreclosure  that  were 
credited  against  the  amount  due.  There  is  now  due 
on  the  principal  of  the  loan  a  balance  of  $861.60 
and  interest  of  $52.27  computed  to  November  1, 
1943.  Your  Office  asked  whether  under  the  provi- 
sions of  the  act  of  July  1,  1932  (47  Stat.  564) ,  in- 
terest on  this  obligation  can  be  canceled. 

The  real  question  presented,  however,  is  whether 
a  contract  to  which  the  United  States  is  a  part  can 
be  modified  by  administrative  action  prejudicial  to 
the  interest  of  the  Government.  In  the  absence  of 
a  statute  specifically  so  providing,  no  officer  of  the 
Government  has  authority  to  give  away  or  sur- 
render a  right  vested  in  or  acquired  by  the  Gov- 
ernment under  a  contract.  Simpson  v.  United  States, 
172  U.S.  372;  United  States  v.  American  Sales  Cor- 
poration, 27  F.  (2d)  389,  afj'd  32  F.  (2d)  141, 
cert,  denied  280  U.S.  574. 

The  Court  of  Claims  stated  in  the  case  entitled 
Pacific  Hardware  Company  v.  United  States,  40  Ct. 
CI.  327-335,  in  part  as  follows: 

"It  is  unquestionably  true  that  an  official  of 
the  Government  is  not  authorized  to  give  away 
or  remit  a  claim  due  the  Government.  This 
rule  is  grounded  in  a  sound  public  policy  and 
is  not  to  be  weakened  .  .  ." 

The  rule  is  equally  applicable  to  the  accounting 
as  well  as  the  administrative  officials  of  the  Gov- 
ernment and  considerations  of  sympathy  for  the 
possible  misfortune  of  the  borrower  do  not  autho- 
rize the  waiving  of  the  rule.  20  Comp.  Gen.  703. 

It  is  therefore  clear  that  the  loan  agreement  con- 
tract cannot  be  modified  prejudicial  to  the  interest 
of  tlie  Government  by  the  elimination  of  interest 
in  the  absence  of  statutory  authority  granting  the 
Secretary    such    power. 

We  must  now  look  to  the  act  of  July  1,  1932, 
supra,  for  such  authority,  if  any  exists.  The  per- 
tinent parts  of  the  act  follow: 

"That  the  Secretary  of  the  Interior  is  hereby 
authorized  and  directed  to  adjust  or  eliminate 
reimbursable  charges  of  the  Government  of 
the  United  States  existing  as  debts  against  in- 
dividual Indians  or  tribes  of  Indians  in  such 
a  way  as  shall  be  equitable  and  just  in  con- 
sideration of  all  the  circumstances  under  which 
such  charges  were  made:  .  .  .  That  any  pro- 
ceedings hereunder  shall  not  be  effective  until 
approved  by  Congress  unless  Congress  shall 
have  failed  to  act  favorable  or  unfavorably 
thereon  by  concurrent  resolution  within  sixty 
legislative  days  after  the  filing  of  said  report, 
in  which  case  they  shall  become  effective  at 
the  termination  of  the  said  sixty  legislative 
days."   (Italics  supplied.) 


Under  the  provisions  of  the  act  above  quoted 
the  Secretary  is  authorized  to  adjust  or  eliminate 
reimbursable  charges  existing  as  a  debt.  Unless 
modified  by  contractual  terms  not  present  in  this 
case  interest  does  not  exist  as  a  debt  until  it  has 
been  earned  and  is  unpaid.  The  language  of  the 
statute  would  not,  in  the  opinion  of  this  office, 
authorize  the  Secretary  to  modify  the  provisions  of 
a  contract  prejudicial  to  the  interests  of  the  Gov- 
ernment by  canceling  interest  yet  unearned  so 
long  as  the  principal  part  of  the  loan  is  outstand- 
ing. The  Secretary  under  the  provisions  of  this  act 
could  cancel  the  total  principal  and  accrued  inter- 
est to  date  of  cancellation  but  he  could  not  cancel 
unearned  interest  such  as  you  propose  in  your 
memorandum. 

This  office  is  of  the  opinion  that  in  this  particu- 
lar case  the  loan  should  be  permitted  to  remain  in 
status  c}uo  until  such  time  as  its  collection  can  be 
made  or  you  can  recommend  its  cancellation  under 
the  provisions  of  the  act  of  July  1,  1932,  supra.  The 
files  submitted  with  your  memorandum  are  re- 
turned herewith. 

Fowler  Harper, 

Solicitor. 


Exchange  of  Allotment  for  Lands 
Purchased  With  Tribal  Funds 


July  5,  1944. 


Memorandum: 


The  land  purchased  by  the  United  States  in  trust 
for  the  Spokane  Tribe  with  funds  appropriated: 
by  the  acts  of  June  18,  1940  (54  Stat.  416)  andj 
June  28,  1941  (55  Stat.  314) ,  became  part  of  the 
Spokane  Reservation.  The  Spokane  Indians  hav- 
ing voted  not  to  accept  the  provisions  of  the 
act  of  June  13.  1934  (48  Stat.  984),  the  allot- 
ment laws  continue  applicable  to  the  Spokane 
Reservation.  The  act  of  February  14,  1923  (42 
Stat.  1246) ,  extended  the  allotment  laws  to  lands 
purchased  for  the  use  and  benefit  of  the  tribe,  I 
and  such  land  is  available  for  allotment  ex- 
changes under  the  act  of  April  23,  1904  (33  Stat. 
297) ,  to  the  same  extent  as  other  reservation 
land. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

This  will  refer  to  your  proposed  letter  to  the 
Superintendent  of  the  Colville  Indian  Agency, 
dated  May  16,  1944,  in  which  it  is  stated  that  there 
is  no  legal  authority  under  which  the  Secretary  of 
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the  Interior  may  accept  a  relinquishment  of   the 
trust  patent  covering  the  allotment  of  Milo  Abra- 

'   hamson,    Spokane    allottee    No.    601,    and    issue 

•    to  him  a  lieu  trust  patent  covering  an  equal  acre- 

■  age  of  tribal  land  which  was  recently  purchased 
with  tribal  funds. 

I       The   tribal   land  involved   in   the   proposed  ex- 

1  change  is  described  as  the  WVi  SE'/4  of  Sec.  35,  T. 

I  29  N.  R.  39  E.W.M.,  Washington.  This  land  was 
originally  allotted  to  Charley  Haines,  Spokane 
allottee  No.  268,  to  whom  a  fee  patent  was  issued 

'  therefor  on  December  6,  1917.  In  1942  it  was 
purchased  by  the  United  States  in  trust  for  the 
Spokane  Tribe  with  tribal  funds  appropriated  by 

'  the  acts  of  June  18,  1940  (54  Stat.  416),  and  June 
20,  1941    (55  Stat.  314). 

It  is  true  that  the  issuance  of  a  fee  patent  for 
the  above-described  land  operated  to  divest  the 
United  States  of  the  jurisdiction  it  had  over  the 
tract  at  that  time,  but  upon  the  return  of  the  land 

,  to  tribal  ownership  it  became  a  part  of  the  Spo- 
kane Reservation.  The  courts  and  this  Department 
have  held  that  any  land  in  which  an  Indian  tribe 
has  occupancy  rights  may  be  considered   reserva- 

ji  tion  land,  without  regard  to  the  method  in  which 
those  rights  were  acquired,  and  no  formal  order 
designating  the  land  an  Indian  reservation  is  re- 
quired to  give  it  that  status.  (See  United  States  v. 
McGoivan,  302  U.S.  535  (1938)  ;  Memo.  Sol.  I.D., 
lijuly  1,  1938;  Op.  Sol.  I.D.,  February  12,  1943, 
M.  31480;  and  Memo.  Assistant  Secretary,  May  22, 
1944.) 

The  Indians  of  the  Spokane  Tribe  voted  not  to 

accept  the  provisions  of  the  act  of  June   18,   1934 

■  (48  Stat.  984) .  The  allotment  laws  are  therefore 

J  applicable  to  the  lands  of  the  Spokane  Reservation. 

i  Purchased    lands   were   brought    within    the    scope 

of  these  laws  by  the  act  of  February  14,  1923    (42 

Stat.   1246) ,  which  reads  as  follows: 

"That  unless  otherwise  specifically  provided, 
the  provisions  of  the  act  of  February  8,  1887 
(24  Stat.  388) ,  as  amended,  be,  and  they  are 
hereby,  extended  to  all  lands  heretofore  pur- 
chased or  which  may  hereafter  be  purchased 
by  authority  of  Congress  for  the  use  or  bene- 
fit of  any  individual  Indian  or  band  or  tribe 
of  Indians." 

It  is  apparent  from  the  foregoing  that  the  tribal 

land  here  under  consideration  is  available  to  the 

same  extent  as  other  reservation  land  for  the  pur- 

j  ipose  of  allotment  exchanges.  Specific  authority  for 

J  jsuch  exchanges  is  contained   in   the   act  of  April 

J  i23,  1904    (33  Stat.  297) .  See  Op.  Sol.  January  29, 

;1914  (43  L.D.  84). 


There  being  no  legal  obstacle  to  the  proposed 
exchange,  I  am  returning  the  papers  for  your 
further  consideration  of  the  administrative  ques- 
tion presented. 

Fowler  Harper, 

Solicitor. 


Availability  of  Pueblo  Compensation  Funds 
FOR  THE  Purpose  of  Loans  to  Other  Pueblos 

M-33709 

Memorandum,  July  7 ,  1944. 

The  Pueblos  of  New  Mexico  possess  the  requisite 
capacity  to  enter  into  binding  contracts,  the 
validity  of  which  depend  upon  the  legality  of 
the  object  and  the  means  of  attaining  that  ob- 
ject. Under  sections  5  and  7  of  the  act  of  June 
18,  1934  (48  Stat.  984),  the  Secretary  of  the 
Interior  may  acquire  lands  for  the  Acoma  and 
Laguna  Pueblos  and  declare  them  to  be  Indian 
reservation  lands,  and  such  action  is  not  in 
violation  of  the  act  of  May  25,  1918  (40  Stat. 
561,  570) .  The  so-called  compensation  funds  of 
the  Picuris  and  Pojoaque  Pueblos  are  available 
for  any  purpose  considered  of  real  benefit  to  the 
pueblo  concerned,  other  than  per  capita  pay- 
ments, which  is  approved  by  the  governing  offi- 
cials of  the  pueblos  and  the  Commissioner  of 
Indian  Affairs.  A  loan  of  such  funds  to  the 
Acoma  and  Lagtma  Pueblos  to  augment  their 
present  land  holdings  must  be  protected  by  ade- 
quate security  and  must  return  the  lending 
pueblos  the  same  or  a  greater  rate  of  interest 
than  the  funds  are  now  earning  on  deposit  in 
the  United  States  Treasury.  The  lands  of  the 
Acoma  and  Laguna  Pueblos,  whether  now  owned 
or  hereafter  acquired,  are  subject  to  the  inhibi- 
tions on  alienation  or  encumbrance  found  in 
section  4  of  die   1934  act,  supra. 

Harper,  Solicitor: 


Availability  of  Pueblo  Compensation  Funds 
FOR  the  Purpose  of  Loans  to  Other  Pueblos 

July  7,  1944. 

Memorandum  for  Assistant  Secretary  Chapman: 

of  Indian  Affairs  presented  the  question  of  whether 
In  a  memorandum  of  May  8  the  Commissioner 
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the  so-called  compensation  funds  of  the  Picuris 
and  Pojoaque  Pueblos  may  be  loaned  to  the  Acoma 
and  Laguna  Pueblos  for  the  purpose  of  enabling 
the  borrowers  to  purchase  certain  patented  lands 
and  improvements  within  tlie  Eleven  Townships 
purchase  area. 

The  Commissioner's  memorandum  recites  none 
of  the  details  of  the  proposal.  There  are  several 
questions  which  naturally  suggest  themselves  and 
which  I  believe  would  have  to  be  answered  before 
a  definite  opinion  could  be  given  as  to  the  legality 
of  the  proposal.  For  example,  there  is  no  informa- 
tion as  to  these  and  other  features  of  the  proposal 
for  the  repayment  of  the  loans.  The  plans  for  re- 
payment, including  the  promises  to  be  made  for 
the  payment  of  interest  and  the  pledging  of  prop- 
erty as  security,  woidd  constitute  integral  parts  of 
the  loan  transaction.  In  the  absence  of  inforaia- 
tion  as  to  these  and  other  features  of  the  proposal 
it  is  believed  that  it  would  be  inadvisable  to  ven- 
ture an  opinion  at  this  time  on  whether  the  loans 
can  or  cannot  be  made. 

Whatever  the  details  of  the  proposal  may  be, 
however,  there  are  certain  fimdamental  legal  prin- 
ciples which  would  apply  in  any  event.  I  will  dis- 
cuss these  principles  briefly  below  in  the  belief 
that  such  discussion  may  prove  helpful  in  reaching 
the  administrative  conclusions  which  will  be  re- 
quired. 

The  proposed  loan  transaction  is,  of  course,  a 
contractual  one,  and  it  is  apparent  that  the  action 
proposed  by  each  party  to  the  contract  must  rest 
upon  legal  authority.  It  is  well  settled  that  the 
Pueblos  of  New  Mexico  have  the  status  of  separate 
legal  entities,  possessing  the  requisite  capacity  to 
enter  into  binding  contracts. ^  In  the  final  analysis 
the  contracts  of  the  pueblos,  as  those  of  non-In- 
dians, depend  for  their  validity  upon  the  legality 
of  the  object  to  be  attained  and  the  legality  of  the 
means  of  attainment  employed  by  the  contracting 
parties. 

It  is  the  object  of  the  present  proposal  to  aug- 
ment the  land  holdings  of  the  Acoma  and  Laguna 
Pueblos.  The  property  and  affairs  of  both  of  these 
pueblos  are  subject  to  the  provisions  of  the  act  of 
June  18.  1934  (48  Stat.  984),  section  5  of  which 
specifically  authorizes  the  Secretary  of  the  Interior 
to  acquire  lands  for  the  tribe.  Under  section  7  of 
that  act  the  lands  so  acquired  may  be  proclaimed 
to  be  Indian  reservations.  Action  so  taken  by  the 
Secretary  under  these  specific  authorizations  is  not 
in  violation  of  the  act  of  May  25,  1918  (40  Stat. 
561,    570),    which    prohibits    additions    to    Indian 


^  Cohen,  Handbook  of  Federal  Indian  Law,  Ch.  14,  sec.  5, 
and  Ch.  20. 


reservations  in  the  State  of  New  Mexico  "except 
by  Act  of  Congress."  Thus  it  is  clear  that  the  pur- 
pose of  the  proposed  loans  is  a  legal  purpose,  and 
that  the  borrowing  pueblos  may  augment  their 
present  holdings  through  the  purchase  of  lands. 
There  remain  for  consideration  the  question  of 
whether  the  compensation  fimds  of  the  Picuris  and 
Pojoaque  Pueblos  are  available  for  the  purpose  of 
loans,  and  if  they  are  so  available,  the  fiuther  ques- 
tion of  whether  the  Acoma  and  Lagima  Pueblos 
are  in  a  position  to  meet  tJie  conditions  imder 
which  the  fimds  are  available. 

In  my  memorandum  of  March  1,  1944,  I  held 
that  the  compensation  funds  of  the  Piciuis  and 
Pojoaque  Pueblos  were  available  for  the  pinxhase 
of  lands  to  be  thereafter  leased  to  the  Ramah  Nava- 
jos  provided  it  was  administratively  determined 
that  the  piuxhases  were  in  fact  being  made  for  the 
benefit  of  the  pueblos.  That  memorandum  listed 
the  several  appropriation  acts  by  which  appropria- 
tions were  made  to  the  Piciuis  and  Pojoaque 
Pueblos  to  compensate  them  for  lands  and  water 
rights  lost  to  them  pursuant  to  the  Pueblo  Lands 
Act  of  June  7,  1924  (43  Stat.  636) .  It  was  shown 
that  with  the  exception  of  one  item  of  $7,684.50 
made  available  by  the  act  of  March  4,  1929  (45 
Stat.  1562,  1569) ,  for  the  purchase  of  a  particular 
tract  of  land  for  the  Picuris  Pueblo  the  balance 
of  the  fimds  of  both  pueblos  was  continued  avail- 
able until  expended  by  the  acts  of  May  9,  1938 
(52  Stat.  291,  299),  and  May  10,  1939  (53  Stat. 
685,  694)  .  These  latter  acts  incorporated  language 
which  had  first  appeared  in  the  act  of  August  9, 
1937  (50  Stat.  571,  572) ,  making  the  funds  available 
not  only  for  the  original  purposes,  i.e.,  the  reac- 
quisition  or  replacement  of  properties  lost  pursu- 
ant to  the  1924  act,  but  also  "for  such  other  pur- 
poses, except  per-capita  payments,  as  may  be 
recommended  by  the  governing  officials  of  the  par- 
ticular pueblos  involved,  and  be  approved  by  the 
Commissioner  of  Indian  Affairs."  | 

It  is  to  be  borne  in  mind  that  the  compensation! 
funds  of  the  pueblos  are  not  gratuities  from  thel 
United  States.  As  their  name  implies  they  are  of 
a  compensatory  character,  a  quid  pro  quo,  belong-' 
ing  to  the  pueblos  and   merely  held   in   trust  by 
the  Government.  Thus,  while  it  appears  from  thel 
comprehensive  language  of  the  appropriation  acts, 
quoted  above,   that   these   funds  are   available   for 
any   purpose   other   than   per  capita  payments,   iti 
would  be  a  mistake   to  assume  that  there  are  no' 
limitations    on    the    use    of   the    funds.    The    high 
degree  of  care  imposed  by  the  law  on  any  fiduciary 
limits  the  Commissioner  of  Indian  Affairs  to  the 
approval   of   those  expenditures  recommended  by 
the  governing  officials  which  result  in  a  real  bene- 
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fit  to  the  pueblo.-  Whether  a  loan  of  these  funds 
to  other  pueblos  meets  this  standard  depends  upon 
whether  a  tangible  advantage  accrues  to  the  lend- 
ing pueblos.  The  moneys  are  now  in  the  Treasury 
of  the  United  States,  drawing  interest  at  the  rate 
of  four  per  cent  per  annum.  This  is  the  safest 
investment  known  to  our  Government,  and  I  have 
no  hesitancy,  therefore,  in  expressing  the  opinion 
that  any  loan  of  these  funds  to  other  pueblos 
must  be  protected  by  adequate  security  and  must 
return  at  least  the  san^e  if  not  a  greater  rate  of 
interest  than  the  funds  now  earn.  In  view  of  the 
inhibitions  contained  in  the  act  of  June  18,   1934, 

'  supra,  no  lands  of  the  Acoma  or  Laguna  Pueblos, 
whether  now  owned  or  hereafter  acquired,  would 
be  available  for  pledge  as  security  for  the  loans. 

I  The  ability  of  these  pueblos  to  make  and  carry  out 

'  a  promise   for   the   repayment   of   the    substantial 
amount  that  would  be  involved,  with  interest,  de- 
pends upon  matters  not  in  the  record  before  me. 
If  it  is  foimd  to  be  administratively  feasible   to 

!  proceed  with  the  formulation  of  plans  for  the  pro- 
posal within  the  limits  of  the  fundamental  princi- 
ples mentioned  above  a  complete  outline  of  the 
proposal  should  be  prepared  and  submitted  by  the 
Commissioner  for  review  of  the  legal  questions 
involved. 

Fowler  Harper, 

Solicitor. 

Approved  and  referred  to  the  Commissioner 
;of  Indian  Affairs:  July  8,  1944. 
I 
j  Oscar  L.  Chapman,  Assistmit  Secretary. 

Osage  of  Less  Than  One-Half  Blood— White 

Wife    and    Kaw    Mother— Rights    of 

Inheritance 

July  18,  1944. 

Memorandum  for  Assistant  Secretary  Chapman: 

The  attached  file  relates  to  the  estate  of  Andrew 
IBaconrind,  deceased  unallotted  Osage  Indian,  who 
jdied  intestate  on  February  1,  1943. 


^  The  following  statement  was  submitted  in  justification 
of  the  language  which  broadened  the  scope  of  availability  of 
jthe  funds:  "The  wording  of  the  text  of  this  item  as  now 
{Written  so  restricts  the  use  of  these  funds  that  requests  of 
the  governing  officials  of  the  pueblos  for  the  purchase  of 
farming  equipment,  and  other  articles  of  general  benefit  to 

the  pueblo  as  a  whole  must  be  denied.  .  .  .  These  Indians, 
jbecause  of  their  well-established  local  government  and  their 
iibility  intelligently  to  handle  their  own  problems,  should 
jbe  able  to  draw  upon  these  funds  for  general  purposes  con- 
jiidered  of  real  benefit  to  the  individual  groups."  Page  895, 
jSearings,  House  Subcommittee  of  the  Committee  on  Ap- 
propriations,   Interior    Department    Appropriation    Bill    for 

1938    (Act  of  August  9,  1937    (50  Stat.  571). 


Andrew  was  the  son  of  George  Baconrind,  Osage 
Allottee  No.  746,  who  had  13/16  degrees  of  Osage 
blood.  Andrew's  mother  is  a  Kaw  Indian  of  one- 
half  or  more  Indian  blood.  Andrew  was  therefore 
of  more  than  one-half  Indian  blood  but  of  less  than 
one-half  Osage  blood.  He  left  an  estate  consisting 
of  1  and  ll/192ds  Osage  headrights,  surplus  funds, 
trust  funds  in  the  Treasury  of  the  United  States, 
inherited  lands  and  certain  unrestricted  money  on 
deposit  at  the  Osage  Agency.  He  was  survived 
by  his  wife,  Marie,  a  white  woman,  and  by  his 
mother.  Bertha  Baconrind  Endicott,  each  of  whom 
would  take  one-half  of  his  estate  under  the  laws  of 
Oklahoma,  unless  the  white  widow  is  prohibited 
from  taking  any  part  of  the  restricted  Osage  estate 
by  reason  of  section  7  of  the  act  of  February  27, 
1925    (43  Stat.  1008) ,  which  provides: 

"Hereafter  none  but  heirs  of  Indian  blood 
shall  inherit  from  those  who  are  of  one-half 
or  more  Indian  blood  of  the  Osage  Tribe  of 
Indians  any  right,  title,  or  interest  to  any  re- 
stricted lands,  moneys,  or  mineral  interests  of 
the  Osage  Tribe.  .  .  ." 

The  attorney  for  the  administrator  of  Andrew 
Baconrind's  estate  requested  to  be  informed 
whether,  in  the  opinion  of  this  Department,  the 
widow  could  share  in  the  estate.  The  question  of 
whether  section  7  bars  white  persons  from  inherit- 
ing from  Osage  Indians  of  more  than  one-half 
Indian  blood  or  only  from  Osage  Indians  of  more 
than  one-half  Osage  blood  has  never  been  de- 
termined by  the  courts.  On  September  20,  1943,  I 
informed  the  Coirimissioner  of  Indian  Affairs  that 
while  section  7  was  ambiguous  and  susceptible  of 
two  possible  meanings  in  my  opinion  Marie 
Baconrind  was  barred  from  inheriting  any  part  of 
Andrew   Baconrind's  restricted  estate. 

Meanwhile,  the  administrator  of  Andrew  Bacon- 
rind's estate  made  demand  upon  the  Superinten- 
dent of  the  Osage  Agency  for  the  payment  to  him 
of  the  surplus  funds  to  Baconrind's  credit  at  the 
Osage  Agency  and  also  of  the  trust  funds  to  Bacon- 
rind's credit  in  the  United  States  Treasury.  This 
demand  was  based  upon  that  part  of  section  4  of 
the  act  of  March  2,  1929  (45  Stat.  1478),  which 
provides: 

".  .  .  Upon  the  death  of  any  Osage  Indian 
of  less  than  one-half  of  Osage  Indian  blood  or 
upon  the  death  of  an  Osage  Indian  who  has  a 
certificate  of  comf>etency,  his  moneys  and  funds 
and  other  property  accrued  and  accruing  to 
his  credit  shall  be  paid  and  delivered  to  the 
administrator  or  executor  of  his  estate  to  be 
administered  upon  according  to  the  laws  of  the 
State  of  Oklahoma:  Provided,  That  upon  the 
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settlement  of  such  estate  any  funds  or  property 
subject  to  the  control  or  supervision  of  the 
Secretary  of  the  Interior  on  the  date  of  the 
approval  of  this  Act,  which  have  been  in- 
herited by  or  devised  to  any  adult  or  minor 
heir  or  devisee  of  one-half  or  more  Osage 
Indian  blood  who  does  not  have  a  certificate 
of  competency,  and  which  have  been  paid  or 
delivered  by  the  Secretary  of  the  Interior  to 
the  administrator  or  executor  shall  be  paid  or 
delivered  by  such  administrator  or  executor  to 
the  Secretary  of  the  Interior  for  the  benefit  of 
such  Indian  and  shall  be  subject  to  the  super- 
vision of  the  Secretary  as  provided  by   law." 

Section  4  of  the  act  of  March  2,    1929,  stipra, 
also  provides: 

"Upon  the  death  of  an  Osage  Indian  of  one- 
half  or  more  Indian  blood  who  does  not  have 
a  certificate  of  competency,  his  or  her  moneys 
and  funds  and  other  property  accrued  and 
accruing  to  his  or  her  credit  and  which  have 
heretofore  been  subject  to  supervision  as  pro- 
vided by  law  may  be  paid  to  the  administrator 
or  executor  of  the  estate  of  such  deceased  In- 
dian or  direct  to  his  heirs  or  devisees,  or  may 
be  retained  by  the  Secretary  of  the  Interior  in 
the  discretion  of  the  Secretary  of  the  Interior, 
under  regulations  to  be  promulgated  by  him: 
Provided,  That  the  Secretary  of  the  Interior 
shall  pay  to  administrators  and  executors  of  the 
estates  of  such  deceased  Osage  Indians  a  suffi- 
cient amount  of  money  out  of  such  estates  to 
pay  all  lawful  indebtedness  and  costs  and  ex- 
penses of  administration  when  approved  by 
him;  and,  out  of  the  shares  belonging  to  heirs 
or  devisees,  above  referred  to,  he  shall  pay  the 
costs  and  expenses  of  such  heirs  or  devisees, 
including  attorney  fees,  when  approved  by 
him,  in  the  determination  of  heirs  or  contest 
of  wills." 

In  my  memorandum  of  October  28,  1943,  I  stated 
that  under  a  literal  construction,  both  of  the  fore- 
going provisions  were  applicable  to  the  Bacon- 
rind  estate  and  that  under  such  a  construction  the 
Department  would  be  in  a  quandary  as  to  whether 
its  action  with  respect  to  turning  over  this  estate 
to  the  administrator  was  discretionary  or  manda- 
tory. I  stated  that  I  was  unwilling  without  a 
thorough  consideration  of  the  matter  to  pass 
finally  upon  the  proper  construction  to  be  given 
to  the  two  above-mentioned  provisions  of  section  4 
of  the  1929  act.  I  stated,  however,  that  I  saw  no 
need  for  withholding  action  on  the  demand  of  the 
administrator  pending  a  decision  on   the  proper 


construction  to  be  placed  on  section  4  of  the  1929 
act  since  neither  of  Andrew  Baconrind's  probable 
heirs  was  a  member  of  the  Osage  tribe  and  since  the 
funds  would  not  be  restricted  in  their  hands.  I  sug- 
gested that  the  Secretary  might  well  exercise  his 
discretion  under  the  provision  of  section  4  last 
quoted  above  and  pay  the  funds  over  to  the  ad- 
ministrator. I  suggested  that  the  Commissioner 
recommend  that  the  Secretary  so  exercise  his  dis- 
cretion in  this  case.  I  called  the  Commissioner's 
attention  to  the  fact,  however,  that  the  authority 
contained  in  section  4  of  the  1929  act  for  the 
payment  to  administrators  of  the  moneys  and 
funds  accrued  and  accruing  to  the  credit  of  deceased 
Osage  Indians  did  not  extend  to  the  segregated 
trust  funds  in  the  United  States  Treasury,  such 
authority  being  confined  to  those  funds  which 
had  accrued  or  which  might  accrue  from  the  in- 
terest on  said  segregated  trust  funds  and  from  the 
mineral  royalties  and  bonuses. 

Thereafter,  on  April  5,  1944,  in  a  memorandum 
to  the  Commissioner,  I  expressed  the  opinion  that 
in  order  to  resolve  the  ambiguity  in  section  4  of 
the  act  of  March  2,  1929,  supra,  the  section  must 
be  construed,  if  possible,  in  such  a  manner  that 
estates  such  as  Andrew  Baconrind's  would  fall 
clearly  and  logically  within  either  one  or  the  other 
of  the  two  provisions.  The  legislative  history  of 
the  act  as  well  as  the  consistent  practice  of  the 
Department  in  dealing  with  Osage  Indians  of  more 
than  one-half  Indian  blood  but  of  less  than  one- 
half  Osage  blood  led  me  to  conclude  that  the 
estates  of  such  Indians  fall  within  the  provision  of 
section  4  last  quoted  above  and  that,  therefore, 
it  was  within  the  discretion  of  the  Secretary  as  to 
whether  he  would  turn  over  their  funds  to  ad- 
ministrators. 

On  April  24,  1944,  the  County  Court  of  Kay 
County,  Oklahoma,  found  that  all  of  the  property 
of  which  Andrew  Baconrind  died  seized  came  to 
him  from  his  father,  George  Baconrind,  that  An- 
drew Baconrind  was  not  a  member  of  the  Osage 
Tribe  and  was  an  unrestricted  Indian  heir  of  an 
Osage  Indian  of  more  than  one-half  Osage  Indian 
blood.  The  court  found  further  that  the  supervi- 
sion and  control  by  the  Secretary  of  the  Interior 
over  the  property  inherited  by  Andrew  Baconrind 
from  his  father  was  not  authorized  by  the  Federal 
laws  governing  the  restrictions  on  Osage  Indians 
and  that  the  estate  of  Andrew  Baconrind  was  not 
subject  to  the  control  or  supervision  of  the  Secre- 
tary of  the  Interior  in  any  manner  and  that  the 
heirs  of  Andrew  Baconrind,  whom  the  court  de- 
termined to  be  the  widow  and  the  mother,  were 
entitled  to  have  their  entire  inheritance  delivered 
to  them  individually,  absolutely  and  unrestricted. 

The  court  found  further  that  section  7  of  the 
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act  of  February  27,  1925,  supra,  was  plain  and 
unambiguous  and  that  the  section  applied  only 
"to  any  restricted  lands,  moneys  or  mineral  in- 
terests of  the  Osage  Tribe."  The  court  concluded 
that  no  bar  existed  to  the  inheritance  by  a  person 
not  of  Indian  blood  from  the  estate  of  a  deceased 
Osage  Indian  of  less  than  one-half  Indian  blood 
of  the  Osage  Tribe  and  that  no  bar  existed  to  the 
inheritance  of  the  property  involved  in  this  case 
since  the  court  found  the  property  to  be  unre- 
stricted. The  court  directed  the  Osage  Agency  or 
any  other  agency  having  the  property  of  said  es- 
tate in  its  custody  to  turn  over  the  same  to  the 
administrator.  I  understand  that  an  appeal  has 
been  taken  to  the  District  Court  of  Kay  County. 

On  May  25,  1944,  the  County  Court  ordered  a 
partial  distribution  of  the  estate  in  the  sum  of  |500 
to  Bertha  Baconrind  Endicott,  the  mother  of  An- 
drew Baconrind.  The  court  found  that  there  re- 
mained in  the  possession  of  the  United  States 
Treasury  and  under  the  control  of  the  Osage 
Agency  trust  funds  in  the  sum  of  |2,755.82  and 
surplus  funds  in  the  amount  of  $8,533.02.  The 
court  found  that  regardless  of  the  outcome  of  the 
appeal  to  the  District  Court  Bertha  was  entitled 
to  share  in  the  estate  to  the  extent  of  one-half 
thereof.  The  court  directed  the  Osage  Agency  to 
pay  the  sum  of  $500  to  the  administrator  to  be 
by  him  paid  to  Bertha  Baconrind  Endicott. 

The  attached  memorandum  from  the  Assistant 
Commissioner  of  Indian  Affairs  states  that  in  view 
of  the  decision  of  the  court  he  hesitates  to  recom- 
mend that  any  funds,  other  than  the  $500  for  the 
partial  distribution  to  Bertha  Baconrind  Endicott, 
be  turned  over  to  the  administrator.  He  states, 
however,  that  if  this  office  knows  of  no  reason  why 
all  of  the  money  should  not  be  turned  over  to  the 
administrator  he  would  have  no  objection  to  pay- 
ing the  money  to  the  administrator. 

As  I  have  indicated  above,  I  believe  that  this 
estate  falls  within  the  provision  of  section  4  of  the 
1929  act  last  quoted  above  and  that  you  may,  in 
your  discretion,  pay  these  funds  to  the  administra- 
tor. Since  one  of  the  parties  claiming  the  estate 
is  a  non-Indian  and  tlie  other  is  a  non-member  of 
the  Osage  Tribe,  the  funds  will  not  be  restricted 
in  the  hands  of  the  heir  or  heirs  regardless  of  the 
final  construction  which  may  be  placed  on  section 
7  of  the  1925  act  and  section  4  of  the  1929  act.  I 
suggest,  therefore,  that  you  exercise  your  discre- 
tion and  order  the  Superintendent  to  pay  over  to 
the  administrator  the  surplus  funds  to  the  credit  of 
this  estate. 

There  is  no  authority  of  law  for  the  payment 
of  the  trust  funds  in  the  Treasury  of  the  United 
States  to  the  administrator.  These  funds  are  not 
included  within  the  term  "moneys  and  funds  and 


other  property  accrued  and  accruing  to  his  or  her 
credit"  contained  in  both  provisions  of  section  4 
of  the  act  of  March  2,  1929,  supra.^  These  funds 
must,  therefore  be  retained  in  the  Treasury  of  the 
United  States  until  there  has  been  a  final  deter- 
mination of  heirs. 

Felix  S.  Cohen, 

Acting  Solicitor. 

Approved.  The  Commissioner  of  Indian  Affairs  is 
directed  to  instruct  the  Superintendent  of  the 
Osage  Agency  to  turn  over  to  the  administrator  of 
the  Andrew  Baconrind  estate  the  surplus  funds  to 
the  credit  of  the  estate. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Adoption  of  New  Members— Procedures— Initial 

Roll  No  Prohibition  Against  Additional 

Members 

July  22,  1944. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

Your  letter  to  the  Superintendent  of  the  Colo- 
rado River  Agency  in  regard  to  the  report  of  the 
Tribal  Roll  Committee  of  the  Quechan  Tribal 
Council  is  returned  to  you  for  further  considera- 
tion. The  position  taken  in  the  letter  that  the  adop- 
tion of  new  members  can  only  be  accomplished  by 
general  ordinances  would  seem  to  be  based  upon 
an  unduly  technical  reading  of  section  2  of  Article 
II  of  the  tribal  constitution  with  reference  to  adop- 
tion. This  provision  of  the  constitution  does  not 
in  terms  require  as  a  preliminary  step  to  adoption 
the  promulgation  of  a  general  ordinance.  An  ordi- 
nance providing  for  the  adoption  of  a  particular 
person  constitutes  the  promulgation  of  an  ordi- 
nance on  adoption.  However,  even  if  the  constitu- 
tion required  adoption  in  accordance  with  a  general 
ordinance,  the  Tribal  Council  could  satisfy  the 
requirement  by  adopting  an  ordinance  to  the 
effect  that  the  Tribal  Council  should  act  only  on 
individual  applications.  The  tribal  resolution 
should,  therefore,  be  regarded  as  in  effect  an 
adoption  of  the  12  new  members. 

There  would  also  seem  to  be  no  good  reason  why 
the  Council  could  not  add  the  names  of  new  mem- 
bers who  had  been  adopted  since  the  expiration  of 
the  period  for  the  review  of  the  rolls.  Section 
1  (e)  of  Article  IV  of  the  tribal  constitution  pro- 
vides only   for  the   initial  roll  of   the   tribe,   and 
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while  the  Council  could  not  now  deprive  any  per- 
son on  that  roll  of  membership,  the  addition  of 
the  names  of  new  members  is  not  prohibited  by 
the  provision  of  the  constitution  in  question. 

Your  attention  is  also  called  to  the  fact  that  the 
adoption  of  new  members  is  not  made  subject  to 
departmental  review  or  approval  by  the  tribal 
constitution. 

Felix  S.  Cohen, 

Acting  Solicitor. 


Taylor  Grazing  Act— Preferential 
Rights  of  Indians 


M-33626 


Opinion,  August  3,  19-14 


TAYLOR  GRAZING  ACT-RIGHTS  OF  IN- 
DIANS TO  PREFERENTIAL  CONSIDERA- 
TION IN  THE  ISSUANCE  OF  GRAZING 
PRIVILEGES  ON   PUBLIC  RANGE. 

Indians  who  are  livestock  owners  having  an  in- 
terest or  right  of  occupancy  in  lands  set  aside 
for  tribal  use,  and  who  used  the  public  domain 
in  connection  therewith  in  their  livestock  opera- 
tions may  be  considered  among  preferred  appli- 
cants for  grazing  privileges  if  the  requirements 
of  the  Federal  Range  Code  have  been  satisfied 
in  other  respects. 

INDIAN  GRAZING  RESERVE-PROPERTY 
RIGHTS  OF  INDIANS. 

Tribal  property  rights  in  land  are  established  in 
lands  which  are  reserved  or  set  apart  for  exclu- 
sive use  of  Indians  by  Act  of  Congress,  and  such 
rights  accrued  to  the  tribe  with  respect  to  the 
lands  which  were  included  in  the  Uintah  Indian 
Grazing  Reserve  in  accordance  with  specific 
legislative    authority. 

TAYLOR  GRAZING  ACT-PREFERENCE  IN 
ISSUANCE  OF  GRAZING  PRIVILEGES- 
BASE  PROPERTY. 

In  order  to  entitle  an  applicant  for  grazing  privi- 
leges in  an  established  gp-azing  district  to  prefer- 
ential consideration  by  the  Grazing  Service  the 
land  offered  as  base  property  must  qualify  as 
"land  dependent  by  use"  within  the  meaning  of 
the  definition  of  the  term  in  the  Federal  Range 
Code. 


The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

The  Acting  Director  of  the  Grazing  Sei-vice  has 
requested  my  opinion  as  to  whether  or  not  any  of 
the  lands  within  the  Uintah  and  Ouray  Indian 
Grazing  Reserve  in  Utah  may  qualify  as  base 
property,  as  defined  in  the  Federal  Range  Code,  in 
connection  with  the  gianting  of  grazing  privileges 
for  public  range  included  within  Utali  Grazing 
District  No.  8,  except  upon  that  part  of  the  range 
designated  for  Indian  administration  by  the  memo- 
randum of  agreement  between  the  Grazing  Service 
and  the  Office  of  Indian  Affairs,  approved  by  you 
on  June  14,  1943.  The  request  was  submitted 
through  the  Office  of  Indian  Affairs,  which  recom- 
mends that  the  questions  submitted  be  considered 
by  this  office. 

The  pertinent  facts  relating  to  the  establishment 
of  the  resei-ve  are  substantially  as  follows:  An  area 
known  as  the  Uintah  Indian  Grazing  Reserve,  em- 
bracing approximately  250,000  acres,  was  set  aside 
by  a  departmental  order  of  July  11,  1905,  in  ac- 
cordance with  the  direction  contained  in  the  Joint 
Resolution  of  June  19,  1902  (32  Stat.  744),  which 
provided  that  there  be  set  apart  for  the  use  in 
common  of  the  Indians  of  the  Uintah  Indian  Reser- 
vation, "such  an  amount  of  nonirrigable  grazing 
lands  therein  at  one  or  more  places  as  will  subserve 
the  reasonable  requirements  of  said  Indians  for 
the  grazing  of  livestock."  The  resolution  further 
provided  that  "the  grazing  land  selected  and  set 
apart  as  aforesaid  in  the  Uintah  Indian  Reserva- 
tion for  use  in  common  of  the  Indians  of  that 
reservation,  shall  be  equally  open  to  the  use  of 
all  Uncompahgre  Indians  receiving  allotments  in 
the  said  reservation  of  the  reduced  area  here 
named." 

These  lands  were  among  those  which  thereto- 
fore had  been  included  within  the  boundaries  of 
the  Uintah  Valley  Reservation  established  by  a 
Presidential  proclamation  dated  October  3,  1861, 
and  which  later  were  set  apart  by  section  2  of  the 
act  of  May  5,  1864  (13  Stat.  63),  "for  the  per- 
manent settlement  and  exclusive  occupation  of 
such  of  the  different  tribes  of  Indians  of  said  Terri- 
tory (Utah)  as  may  be  induced  to  inhabit  the 
same." 

Tracts  of  land  in  this  resei~vation  from  time  to 
time  were  opened  to  sale  or  entry  under  the  public 
land  laws.  The  act  of  May  24,  1888  (25  Stat.  157) , 
provided  for  the  restoration  to  the  public  domain 
and  sale  of  part  of  the  lands  in  the  reservation,  and 
provided   that   the  money  realized   from   the   sale 
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should  belong  to  the  Indians  and  that  it  be  held  or 
added  to  their  trust  funds. 

The  act  of  May  27,  1902  (32  Stat.  245,  263), 
directed  the  Secretary  of  the  Interior  to  cause  allot- 
ments of  land  to  be  made  to  the  Indians  prior  to 
October  1,  1903,  and  that  on  that  date  the  un- 
allotted lands  should  be  restored  to  the  public 
domain.  That  act  provided  that  persons  entering 
any  of  the  land  under  the  homestead  law  should 
pay  therefor  at  the  rate  of  $1.25  per  acre  and  that 
the  money  received  from  the  sale,  after  certain 
deductions  for  expenses,  be  used  for  the  benefit  of 
the  Indians. 

Further  legislation  contained  in  the  joint  resolu- 
tion approved  June  19,  1902,  supra,  provided  that 
before  any  of  the  lands  were  opened  to  entry  graz- 
ing areas  be  set  aside  for  the  use  of  the  Indians 
as  above  statecj. 

The  act  of  March  3,  1903  (32  Stat.  997),  pro- 
vided that  consent  of  the  Indians  to  allotments  be 
secured  by  June  I,  1903,  and  that  the  grazing  lands 
to  be  set  aside  for  the  use  of  the  Indians  should 
not  exceed  250,000  acres  and  at  the  same  time, 
the  date  for  opening  unallotted  lands  was  fixed  at 
October  1,  1904.  By  subsequent  legislation,  the  date 
for  opening  of  the  unreserved  and  unallotted  lands 
was  further  extended  to  not  later  than  September 
1,  1905. 

It  is  evident  that  the  proclamation  of  October 
3,  1861,  and  the  act  of  May  5,  1864,  supra,  set 
aside  a  definitely  defined  Indian  reservation  ap- 
propriated to  Indian  purposes.  Minnesota  v.  Hitch- 
cock, 185  U.S.  373,  389,  390.  The  status  of  the 
interests  of  the  Indians  in  that  part  of  the  reserva- 
tion which  was  included  in  the  grazing  reserve  was 
not  affected  materially  by  the  action  taken  pur- 
suant to  the  legislation  above  mentioned.  The 
lands  were  segregated  from  the  other  reservation 
lands  for  their  use,  together  with  other  tracts  which 
at  the  same  time  were  set  apart  for  other  special 
purposes,  by  the  Secretary's  order  of  luly  11,  1905, 
and  prior  to  the  proclamation  of  opening  dated 
July  14,  1905.  The  lands  to  be  reserved  for  grazing 
purposes  and  designated  as  a  "grazing  resei^ve," 
and  those  areas  to  be  reserved  for  other  designated 
purposes,  were  described  in  the  report  of  the  Com- 
missioner of  Indian  Affairs  dated  July  8,  1905. 
The  order  approved  the  selections  as  recommended 
and  directed  the  Commissioner  of  the  General  Land 
Office  to  cause  a  proper  record  thereof  to  be  made 
and  to  protect  such  reservations  when  the  unre- 
served and  unallotted  lands  of  the  Uintah  Reser- 
vation were  restored  to  the  public  domain. 

In  none  of  the  acts  affecting  the  lands  of  this 
reservation,  or  their  disposition,  has  Congress 
failed  to  recognize  the  property  interests  of  the 
Indians.  When   the  surplus  unallotted   and  unre- 


served lands  were  opened,  the  legislation  required 
that  certain  payments  be  made  by  those  entering 
them  and  that  the  money  be  held  or  added  to  the 
trust  fund  and  used  for  the  benefit  of  the  Indians. 
The  surplus  lands  remained  the  property  of  the 
Indians  until  disposed  of  as  provided  by  law.  Ash 
Sheep  Company  v.  United  States,  252  U.S.  159. 
From  the  foregoing,  it  cleaily  appears  that  the 
property  interest  of  the  Indians  in  the  reservation 
lands  which  were  not  opened  to  entry  but  were 
retained  for  their  use  and  benefit  was  not  ex- 
tinguished or  impaired. 

There  remains  then  the  question  concerning  the 
qualifications  of  such  lands  as  base  property  in 
connection  with  the  granting  of  grazing  privileges 
upon  the  public  range  in  the  grazing  district,  which 
was  established  pursuant  to  the  act  of  June  28, 
1934  (48  Stat.  1269),  as  amended,  commonly 
known  as  the  Taylor  Grazing  Act. 

The  general  subject  of  the  rights  of  Indians  to 
grazing  privileges  upon  the  public  range  under  the 
Taylor  Grazing  Act  is  discussed  in  an  opinion  of 
this  office  dated  February  13,  1937,  56  I.D.  79. 
In  that  opinion,  the  view  was  expressed  that  an 
Indian  who  owns  any  interest  in  land,  such  as  an 
inherited  interest  or  an  occupancy  right  in  tribal 
land,  giving  him  the  right  of  possession,  or  has 
ownership  of  water  rights  under  proper  authority, 
would  undoubtedly,  vmder  the  regulations,  come 
within  the  definition  of  a  qualified  applicant  en- 
titled to  preference  right  under  the  Code.  The  loca- 
tion of  an  allotment  or  other  land  interest  of  an 
Indian  within  or  without  an  Indian  reservation  is 
material  only  in  connection  with  his  opportunity 
to  obtain  first  consideration  under  tlie  regulations 
in  the  issuance  of  grazing  licenses  to  preferred 
applicants. 

In  a  further  opinion  dated  May  14,  1938,  56 
I.D.  308,  the  view  was  expressed  that  a  lease  or 
an  allotment  obviously  is  not  an  exclusive  means 
of  acquiring  control  of  base  property,  but  that 
a  showing  of  a  right  to  pos,session,  or  a  right  to  use 
the  base  property,  whether  by  consent  of  the  owner 
or  otherwise,  clearly  would  be  sufficient  to  estab- 
lish control.  It  was  stated,  however,  that  it  would 
be  necessary  to  point  out  definite  base  property, 
in  order  that  it  might  be  classified  and  rated,  and 
that  the  same  property  could  not  be  used  as  base 
to  the  fidl  extent  of  its  rating  for  more  than  one 
license. 

Upon  the  basis  of  the  foregoing,  it  is  my  opinion 
that  the  lands  in  the  reserve  which  were  used  in 
connection  with  public  range  now  included  within 
Utah  Grazing  District  No.  8,  may  constitute  a 
sufficient  basis  for  an  application  for  grazing  privi- 
leges on  the  Federal  range,  if  the  lands  are  shown 
to  be  dependent  by  use  and  otherwise  qualified  as 
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base  property  within  the  meaning  of  the  Federal 
Range  Code.  The  extent  of  the  grazing  privileges 
to  whicli  an  applicant  offering  such  base  is  en- 
titled would  be  determined  upon  the  information 
furnished  and  in  accordance  with  the  applicable 
provisions  of  the  Code. 

Fowler  Harper, 

Solicitor. 

Approved:  August  3,  1944. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Delegation  of  Authority  of  Secretary- 
Approval   OF   Applications  of    Osage 
Allottees  for  Payment  of  Individual 
Funds 

M-33717 

Memorandum,  August  31,  1944 

The  Secretary  may  delegate  to  the  Commissioner 
of  Indian  Affairs  the  function  of  approving  ap- 
plications under  the  provisions  of  section  5  of 
the  act  of  April  18,  1912   (37  Stat.  87). 

Harper,  Solicitor: 


Memorandum  for  Assistant  Secretary  Chapman: 

This  is  in  reply  to  your  memorandum  of  luly 
8  in  which  you  requested  this  office  to  consider 
the  question  of  whether  the  function  of  approving 
applications  under  the  provisions  of  section  5  of 
the  act  of  Congress  approved  April  18,  1912  (37 
Stat.  87) ,  can  legally  be  delegated  to  the  Com- 
missioner of  Indian  Affairs.  That  section  provides 
as  follows: 

"That  the  Secretary  of  the  Interior,  in  his 
discretion,  hereby  is  authorized,  under  rules 
and  regulations  to  be  prescribed  by  him  and 
upon  application  therefor,  to  pay  to  Osage 
allottees,  including  the  blind,  insane,  crippled, 
aged,  or  helpless,  all  or  part  of  the  funds  in 
the  Treasury  of  the  United  States  to  their  indi- 
vidual credit:  Provided,  That  he  shall  be  first 
satisfied  of  the  competency  of  the  allottee  or 
that  the  release  of  said  individual  trust  funds 
would  be  to  the  manifest  best  interests  and 
welfare  of  the  allottee:  Provided  further,  That 
no  trust  funds  of  a  minor  or  a  p)erson  above 
mentioned  who  is  incompetent  shall  be  re- 
leased and  paid  over  except  to  a  guardian  of 
such   person   duly    appointed    by    the    proper 


court  and  after  the  filing  by  such  guardian 
and  approval  by  the  court  of  a  sufficient  bond 
conditioned  to  faithfully  administer  the  funds 
released  and  the  avails  thereof." 

It  is  my  opinion  that  this  function  can  be  delegated 
to  the  Commissioner  of  Indian  Affairs  pursuant  to 
the  provisions  of  the  above  section. 

In  accordance  with  the  principles  regarding  the 
legality  of  delegating  functions  discussed  in  the 
memoranda  of  this  office  of  August  26,  1943,  and 
June  16,  1944,  it  is  clear  that  the  duty  of  approv- 
ing applications  by  Osage  Indians  for  moneys  in 
the  Treasury  of  the  United  States  belonging  to 
the  applicant  is  one  which  the  Secretary  may 
delegate  pursuant  to  the  broad  authority  of  sec- 
tions 161  and  463  of  the  Revised  Statutes.  This 
duty  does  not  involve  the  formulation  of  basic 
policies  but  merely  constitutes  a  routine  matter  for 
which  a  standard  form  is  employed.  It  does  involve 
the  exercise  of  discretion  but  as  pointed  out  in 
the  above-mentioned  opinions,  the  head  of  a  depart- 
ment may  delegate  such  duties,  once  precedents 
have  been  established. 

There  is  no  evidence  in  the  legislative  history  of 
this  statute  which  compels  the  conclusion  that 
Congiess  intended  that  the  Secretary's  power  to 
pass  on  these  applications  should  be  exercised  per- 
sonally. In  fact  the  meager  discussion  of  this  sec- 
tion of  the  statute  indicates  a  contrary  intention 
(62d  Cong.,  2d  sess.,  48  Cong.  Rec,  vol.  5,  p.  4258 
et  seq.) .  The  statute  itself  prescribes  the  standards 
insofar  as  the  eligibility  of  allottees  is  concerned. 
It  obviously  was  intended  that  the  phrase  "to  pay" 
as  used  therein  should  be  interpreted  as  "shall 
cause  to  be  paid."  The  Supreme  Court  so  in- 
terpreted a  similar  provision  involved  in  the  case 
of  Work  V.  United  States  ex  rel.  Lynn,  266  U.S. 
161.  It  may  also  be  noted  in  the  language  of  the 
section  that  the  Secretary  is  authorized  to  perform 
this  duty  "under  rules  and  regulations  to  be  pre- 
scribed by  him,"  which  indicates  a  recognition  that 
the  duty  might  be  delegated.  These  indications,  of 
course,  are  not  determinative  in  themselves  but 
constitute  an  additional  factor  in  deciding  the 
question.  In  the  absence  of  a  clear  indication  of 
a  different  congressional  intent,  this  factor,  together 
with  the  nature  of  the  duty,  justifies  the  conclusion 
that  personal  action  was  not  contemplated.  Ac- 
cordingly, I  believe  that  this  authority  may  be 
delegated  by  the  Secretary  to  the  Commissioner  of 
Indian  Affairs. 

It  is  suggested  that  provision  be  made  for  an 
opportunity  to  appeal  to  the  Secretary  from  the 
Commissioner's  determination. 

Fowler  Harper, 

Solicitor. 
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Redetermination  by  Department  of 
Administrative   Finding   That  Investigation 
OF  Irrigation  Project  Had  Been  Completed 

September  23,  1944. 

Memorandum  for  Assistant  Secretary  Chapman: 

Public  Resolution  No.  40,  approved  August  5, 
1939  (53  Stat.  1221),  approved  the  order  of  the 
Secretary  of  the  Interior  of  April  10,  1939,  made 
under  the  act  of  June  22,  1936  (49  Stat.  1803), 
deferring  the  collection  of  irrigation  construc- 
tion charges  pending  the  completion  of  an  in- 
vestigation of  the  San  Carlos  Irrigation  Project. 
The  Department,  having  determined  on  June 
7,  1944,  that  the  investigation  had  been  com- 
pleted, and  having  ordered  the  resumption  of 
payment  of  construction  charges,  may  not  sub- 
sequently reopen  the  investigation,  and  thus  in 
effect  restore  the  moratorium.  The  applicable 
statutes  cannot  be  interpreted  to  permit  an  ad- 
ministrative redetermination   to  be  made. 

Harper,  Solicitor: 


Memorandum  for  Assistant  Secretary  Chapman: 

I  have  before  me  a  letter  to  Senator  McFarland 
prepared  for  your  signature  by  Mr.  McCaskill  in 
which  it  is  proposed  to  inform  the  Senator  that 
consideration  will  be  given  to  a  request  made  by 
the  officials  of  the  San  Carlos  Irrigation  District 
to  reopen  the  economic  survey  of  the  San  Carlos 
Irrigation  Project  in  order  to  investigate  "certain 
aspects  of  the  situation  not  adequately  dealt  with 
in  the  present  study."  There  are  mentioned  spe- 
cifically in  the  letter  "a  fuller  consideration  of  the 
p>ower  aspects,  and  also  a  discussion  of  possible  ef- 
fects upon  the  Project  of  proposed  diversions  from 
the  Colorado  River." 

On  June  7,  1944,  however,  you  approved  an 
Indian  Office  letter  dated  May  24,  1944,  to  Mr. 
C.  J.  Moody,  the  Project  Engineer,  which  stated: 

"As  you  know,  Public  Resolution  No.  40, 
76th  Congress,  approved  August  5,  1939  (53 
Stat.  1221)  approved  the  Order  of  the  Secre- 
tary of  tlie  Interior  of  April  10,  1939  made 
under  the  Act  of  June  22,  1936  (49  Stat.  1803) . 
The  Order  postponed  the  collection  of  irriga- 
tion construction  charges  on  the  San  Carlos 
Project  until  the  completion  of  the  economics 
investigation  of  the  project  under  the  1936  act. 
The  investigation  has  now  been  completed.  It 
is  recommended  by  the  Principal  Agricultural 
Economist  who  was  in  charge  of  the  investiga- 


tion that  the  assessment  and  collection  of  con- 
struction charges  be  immediately  resumed." 

In  the  concluding  sentence  of  this  letter  the 
Project  Engineer  was  instructed  that  "the  collec- 
tion of  construction  charges  will  be  resumed  this 
year  and  that  payment  will  be  expected  under  the 
Public  Notice  and  repayment  contract  on  Decem- 
ber 1  for  the  year  1944."  The  District,  represented 
by  Mr.  Anderson,  appeared  before  you  to  protest 
the  resumption  of  payments  on  various  grounds 
among  which  were  the  contentions  that  the  in- 
vestigation had  not  been  completed,  and  that  pay- 
ments could  not  be  resumed  in  1944  because  an  as- 
sessment could  now  be  made  in  time  under  the 
law  of  Arizona.  I  am  advised  that  a  conference 
was  held  in  your  office  at  which  Senator  McFar- 
land and  Mr.  Anderson,  as  well  as  representatives 
of  my  office  and  the  Indian  Office,  were  present. 
After  further  conferences  and  extended  considera- 
tion on  your  part,  you  sent  the  following  telegram 
to  the  Project  Engineer: 

"Notify  San  Carlos  District  letter  of  May  24, 
approved  by  the  Department  June  7,  is  modi- 
fied  to  require  payment  December   1,    1945." 

You  thus  reaffirmed  your  determination  that  the 
investigation  of  the  San  Carlos  Irrigation  Project 
had  been  completed,  and  modified  only  the  time 
of  repayment  specified  in  the  letter  to  the  Project 
Engineer  approved  June  7,  1944.  You  were  advised 
by  me  that  you  could  lawfully  direct  that  repay- 
ments should  begin  in  1945  rather  than  1944  be- 
cause the  Department,  in  deferring  collection  of 
repayment  construction  charges  by  its  order  of 
April  10,  1939,  until  the  investigation  could  be 
completed,  and  Congiess,  in  approving  this  order, 
could  not  have  intended  to  make  it  mandatory 
upon  you  to  resume  the  collection  of  the  charges 
irrespective  of  the  provisions  of  the  State  law  which 
were  an  integral  part  of  the  collection  system.  This 
I'uling  was  in  accord  with  the  reasoning  of  the 
Tenth  Circuit  in  the  case  of  Board  of  County 
Commissioners  of  Creek  County  v.  Seber,  130  F. 
(2d)  663,  which  was  to  the  effect  diat  a  tax  exemp- 
tion granted  by  Congress  applicable  to  Indian 
lands  by  virtue  of  the  acts  of  June  20,  1936  (49 
Stat.  1542)  and  May  19,  1937  (50  Stat.  188)  could 
not  have  been  intended  to  take  effect  irrespective 
of  the  provisions  of  State  law  governing  the  levy 
and  assessment  of  the  taxes. 

It  is  thus  now  proposed  to  consider  the  reopen- 
ing of  an  investigation  which  the  Department  twice 
held  had  been  completed.  It  is  true  that  the  De- 
partment is  not  at  this  time  promising  to  reopen 
the  investigation.  But  there  would  seem  to  be  no 
point  in  suggesting  that  an  application  be  made 
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unless  a  good  prima  facie  case  at  least  existed  for 
continuing  the  investigation.  I  understand  that  a 
good  deal  of  thought  has  already  been  devoted  in 
the  Indian  Irrigation  Service  to  the  two  subjects 
suggested  for  further  investigation  but  they  seem 
to  have  a  rather  remote  bearing  upon  the  purpose 
for  which  an  investigation  may  be  ordered  by  the 
Department  under  the  act  of  June  22,  1936  (49 
Stat.  1803,  25  U.S.C.  sees.  389  et  seq.)  .  The  investi- 
gation must  relate  to  the  question  "whether  the 
owners  of  non-Indian  lands  under  Indian  irriga- 
tion projects  .  .  .  are  unable  to  pay  irrigation 
charges  .  .  ."  The  power  aspects  of  the  investigation 
while  relevant  to  the  administration  and  operation 
of  the  project  will  for  a  long  time  to  come  fail  to 
have  any  connection  with  the  ability  of  the  land- 
owners to  pay  irrigation  construction  charges,  for 
the  act  of  March  7,  1928  (45  Stat.  200,  21 1),  pro- 
vides that  the  revenues  from  the  sale  of  power  shall 
be  devoted 

"to  reimbursing  the  United  States  for  the  cost 
of  developing  such  electrical  power  as  that  cost 
shall  be  determined  by  the  Secretary  of  the  In- 
terior; second,  to  reimbursing  the  United 
States  for  the  cost  of  the  San  Carlos  Irrigation 
project;  third,  to  payment  of  operation  and 
maintenance  charges,  and  the  making  of  re- 
pairs and  improvements  on  said  project:  Pro- 
xnded  further,  That  reimbursements  to  the 
United  States  from  power  revenues  shall  not 
reduce  the  annual  payments  from  landowners 
on  account  of  the  principal  sum  constituting 
the  cost  of  construction  of  the  power  plant  or 
the  project  works  until  such  stun  shall  have 
been  paid  in  full:  .  .  ." 

So  far  as  the  possibility  of  diverting  watci  from 
the  Colorado  River  is  concerned  tliis,  too,  can 
hardly  be  achieved  in  much  less  than  a  decade. 
It  would  seem  that  the  project  may  involve  an 
expenditure  of  almost  a  billion  dollars,  and  a  re- 
port on  its  feasibility  is  still  to  be  made  to  Con- 
gress which  will  have  to  supply  the  funds.  It  can 
hardly  be  undertaken  until  after  the  war,  nor  can 
it  be  completed  in  less  than  five  years.  Under  the 
circumstances  it  will  be  concluded  that  the  purpose 
of  reopening  the  investigation  is  not  to  secure  more 
information  reflecting  on  the  ability  of  the  San 
Carlos  Irrigation  District  to  pay  construction 
charges  but  to  secure  a  further  deferment  of  the 
moratoritmi  which  remains  in  effect  as  long  as  the 
investigation  has  not  been  completed. 

However,  even  if  it  could  be  determined  on 
reasonable  grounds  that  the  investigation  made  has 
been  inadequate,  I  am  of  the  opinion  that  the 
Department  would  be  without  authority  to  reverse 


its  determination  that  the  investigation  had  been 
completed.  I  must  confess  that  the  whole  problem 
of  the  extent  to  which  administrative  determina- 
tions may  be  reconsidered  and  modified  or  set  aside 
is  a  very  troublesome  one.  It  is  often  treated  as  a 
problem  of  "administrative  res  judicata"  although 
it  is  more  akin  to  the  judicial  problem  of  vacating 
judgments  during  a  term  of  court.  The  whole 
problem  was  hardly  a  subject  of  analysis  until 
recent  years. ^ 

While  it  is  difficult  to  draw  the  line  between  the 
types  of  administrative  action  that  are  and  are  not 
subject  to  administrative  reconsideration,  it  is  well 
settled  that  some  administrative  determinations  may 
not  be  reopened.  While  the  question  has  been 
raised  in  a  considerable  nimiber  of  cases  in  recent 
years  in  both  State  and  Federal  courts  involving 
the  independent  regulatory  commissions  and  the 
departments  of  the  Government,-  the  cases  arising 
in  this  Department  have  been  confined  to  at- 
tempted reversals  of  land  determinations  in  connec- 
tion with  the  issuance  of  patents  by  the  General 
Land  Office,'  grants  of  rights-of-way,'  or  findings 
as  to  the  character,  location  or  boundaries  of  land,^ 
or  to  attempts  to  reverse  determinations  made  in 
connection  with  the  enrollment  of  Indians,"  de- 
terminations of  heirship  to  Indian  lands,^  or  other 


^  Ernst  Frciind  in  his  work,  Administrative  Powers  over 
Persons  and  Properly  (Chicago,  1928)  ,  notes  "the  relative 
paucity  of  decisions"  (p.  286)  .  The  literature  on  the  sub- 
ject (as  well  as  the  case  material)  is,  however,  growing.  See 
F.  Trowbridge  von  Baur,  Federal  Administrative  Law,  2  vols. 
(Chicago,  1942),  vol.  1,  chap.  13;  James  Hart,  An  Introduc- 
tion to  Administrative  Law  (N.Y.  1940,  Chap.  15)  ;  American 
Jurisprudence,  title  "Public  Administrative  Law,"  vol.  42, 
ss  161,  17.3-181;  Noble  K.  Gregory,  "Administrative  Deci- 
sions as  Res  Judicata,"  in  California  Law  Review,  vol. 
XXIX  (1941)  741-53;  Ernest  H.  Schopflocher,  "The  Doc- 
trine of  Res  Judicata  in  Administrative  Law,"  in  Wisconsin 
Law  Review,  vol.  1942,  pp.  5-42,  and  198-235;  Notes  in 
Michigan  Law  Review,  vol.  XXVII  (1929)  677-83,  and 
Yale  Law  Journal,  XXXXIX  (1940)    12.50-78. 

-  The  cases  are  assembled  in  the  literature  cited  in  the 
previous  footnote. 

^See  United  States  v.  Stone,  69  U.S.  525;  Moore  v.  Robbins, 
96  U.S.  530;  Lane  v.  Watts,  234  U.S.  525;  United  States  v. 
State  Investment  Co.,  264  U.S.  206.  But  the  Department 
may  rever.se  itself  prior  to  the  i-ssuance  of  final  patent. 
United  States  v.  Kennedy,  206  Fed.  47  (CCA.  5th)  ;  Greena- 
meyer  v.  Coate,  212  U.S.  434.  And  it  may  reverse  a  refusal 
to  issue  a  patent.  Bcley  v.  Naphtaly,  169  U.S.  353.  Moreover, 
the  Department  findings  in  the  issuance  of  a  patent  are 
not  res  adjudicata  in  such  a  sense  that  they  are  conclusive 
on  the  courts  in  subsequent  litigation  in  which  the  patent 
is  attacked,  Dickson   v.  Luck  Land   Co.,  242   U.S.  371. 

'  Noble  V.   Union   River  Logging  Co.,   147  U.S.   165. 

'' Neiv  Orleans  v.  Paine,  147  U.S.  261;  Michigan  Land 
and  Lumber  Co.  v.  Rust,  168  U.S.  589;  Lane  v.  Darlington, 
249  U.S.  331;   We.U  v.  Standard  Oil  Co.,  278  U.S.  200. 

"  See  cases  cited,  pp.  5,  6,  infra. 

■Lane  v.   United  Stales,  241   U.S.  201. 
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rights  in  allotments.  *  This  office  has  iii  recent  years 
also  considered  the  question  in  various  other  con- 
nections.^ While  none  of  the  cases  involves  the 
question  of  reopening  an  investigation,  which  had 
been  found  to  have  been  completed,'"  I  am  satisfied 
nevertheless  that  the  existing  legal  authorities  indi- 
cate that  such  action  could  not  lawfully  be  taken. 
While  some  of  the  cases  seem  to  regard  various 
factors  or  formulas  as  decisive,  each  case  really  pre- 
sents a  separate  problem  of  statutory  construction. 
This  seems  to  be  the  common  conclusion  of  all  the 
text  writers  and  is  really  the  inarticulate  promise 
of  all  the  court  decisions.  The  statutory  ban  upon 
change  or  modification  of  administrative  action 
may  be  clearly  expressed,  or  it  may  be  left  to 
implication."  Sometimes  it  is  said  additionally 
that  an  administrative  action  is  reversible  if  it  is 
"administrative"  or  "executive"  rather  than  "c|uasi- 
judicial."  ^-  This  test  is,  however,  valueless  because 
of  the  difficulties  in  distinguishing  between  the  two 
categories.  Again  it  is  said  that  an  administrative 
determination  may  not  be  reversed  if  the  "juris- 
diction" of  the  administrative  agency  has  been 
exhausted.'^  This,  too,  is  often  the  statement  of  a 
conclusion  rather  than  an  adequate  rationalization 
of  the  result.  This  factor  would  seem  to  be  better 
stated,  as  it  sometimes  is  stated,  in  terms  of  con- 


^  Knight  V.  Lane,  228  U.S.  6. 

"  Solicitor's  Memorandum  lo  the  Secretary,  dated  October 
31,  1936,  in  re-  Virginia  Ores  Corporation,  War  Minerals 
Claim  No.  1071,  pp.  50-51;  Lance  Creek  Independent  Oil 
Producers  and  Royalty  Owners'  Association,  Inc.  v.  Argo 
Oil  Corp.  et  al.;  appeal  from  the  Geological  Survey,  A.  22857. 
March  17,  1941,  p.  4.  (petition  for  re\ocation  of  approval  of 
a  contract)  ;  Solicitor's  memorandum  to  the  Under  Secretary 
dated  May  29,  1941,  in  re  the  reconsideration  of  an  award 
made  by  the  Department  of  damages  due  to  the  Mohave  and 
Chemehuevi  Indians  for  lands  taken  from  thein  by  the 
United  States  for  the  use  of  the  Metropolitan  Water  District 
of  Southern  California,  p.  10;  opinion  of  the  Board  of 
Appeals,  dated  February  27,  1942;  in  re  claims  of  the  Algoma, 
Lamm  and  Forest  Lumber  Companies  arising  out  of  timber 
contracts,  pp.  24-25. 

"In  fact,  the  only  case  which  in  any  way  involves  an  irri- 
gation district  is  apparently  Wilbur  v.  Biirley  Irrigation  Dis- 
trict, 58  F.    (2d)    871    (Ct.  Ap.  D.C.)  . 

"  United  States  v.  Sherman,  237  U.S.  146  and  Baldwin  v. 
Milling  Co..  307  U.S.  478,  are  good  examples  of  cases  in 
which  the  problem  of  administrative  redetermination  is  con- 
sidered entirely  in  terms  of  statutory  construction. 

'-  Exr.mples  of  this  common  type  of  reasoning  are  to  be 
found  in  District  of  Columbia  v.  Cluss,  103  U.S.  705;  Pearson 
v.  Williams  202  U.S.  281;  West  v.  Standard  Oil  Co.,  278  U.S. 
200. 

"This  is  the  reason  usually  given  in  the  land  cases  hold- 
ing the  issuance  of  a  patent  to  be  final.  The  reason  stated 
more  practically  is  that  a  title  must  have  a  point  of  origin, 
and  there  would  be  no  security  in  the  public  land  States  if 
the  Department  could  cancel  a  patent. 


tinning  function,'*  for  when  this  is  the  case  it  is 
less  likely  that  the  legislature  intended  that  the 
power  of  the  administrative  agency  to  act  shoidd 
be  exhausted  by  a  single  exercise  of  the  power. 
Perhaps  the  most  important  factor  is  the  reliance  of 
private  parties  upon  an  administrative  decision, 
with  a  resulting  change  of  position  involving  ec- 
onomic detriment,  and  this  factor  has  been  given 
great  weight  by  the  courts.  '' 

A  frequently  cited  case,  both  in  the  decisions  of 
the  courts  and  of  this  Department  is  Garfield  v. 
United  States  ex  rel.  Goldsby,  30  App.  D.C.  177, 
183,  which  involved  the  question  whether  the  De- 
partment could  remove  the  name  of  a  Cherokee 
Indian  from  a  tribal  roll  which  had  been  approved 
by  the  Department.  In  this  case  the  Court  said: 
"When  the  judgment  or  discretion  of  an  executive 
officer  has  been  completely  exercised  in  the  per- 
formance of  a  specific  duty,  the  act  performed  is 
beyond  his  review  or  recall,  unless  power  to  that 
extent  has  also  been  conferred  upon  him  by  stat- 
ute." (Italics  added.)  This  factor,  which  is  only 
another  form  of  the  test  of  "continuing  function," 
would  seem  to  have  some  bearing  upon  the  present 
case  although  it  may  be  regarded  only  as  dictum. 
The  decision  in  the  Goldsby  case  was  affirmed  by 
the  United  States  Supreme  Court  in  211  U.S.  249 
solely  upon  the  ground  that  there  had  been  no 
hearing  prior  to  adjudication,  and  the  substantive 
question  of  law  involved  was  ultimately  disposed 
of  by  the  Supreme  Court  in  another  case,  Loive  v. 
Fisher,  233  U.S.  95,  which  held  that  the  Secretary 
of  the  Interior  could  reconsider  his  approval  of 
the  enrollment  because  luider  section  2  of  the  act 
of  April  26,  1906  (34  Stat.  137) ,  jurisdiction  of  the 
Secretary  over  the  rolls  was  retained  until  March 
4,  1907,  and  the  reconsideration  occurred  prior  to 


"See,  for  example,  Broughman  v.  Blanton  Mfg.  Co.,  249 
U.S.  495,  500;  West  v.  Standard  Oil  Co.,  278  U.S.  200,  210; 
Wilbur  v.  United  States,  ex  rcl.  Kadrie,  281  U.S.  206,  217. 
This  would  not  seem  to  be  a  conclusive  test,  however.  The 
Court  of  Claims  has  held  in  Wilder  v.  United  States,  5  Ct.  CI. 
468,  that  air  administrative  officer  may  not  invoke  his  approval 
of  a  contract,  and  this,  too,  has  been  the  position  of  this 
Department.  But  alinost  invariably  an  administrative  officer 
has  continuing  duties  under  public  contracts,  and  this  is 
particularly  true  in  the  case  of  contracts  for  services  to  In- 
dians approved  by  this  Department  under  which  the  pay- 
ment for  the  services  is  made  from  restricted  funds.  Unless 
there  has  been  a  change  of  position  by  actual  performances 
of  services,  approval  should  probably  have  no  magic  effect. 
Even  when  services  have  been  performed,  payment  might 
be  made  on  a  quantum  meruit  basis,  and  the  contract  can- 
celed. The  contrary  ridings  have  probably  been  influenced 
by  the  sanctity  attached  to  contracts  in  our  constitutional 
system. 

'"'This  salutary  rule  was  laid  down  as  early  as  Tale  v. 
Carney,  24  How.  357.  An  example  of  its  recent  application  is 
to  be  found  in  Wilbur  v.  Burley  Irrigation  District,  58  F. 
(2d)    871    (Ct.  Ap.  D.C.)  . 
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that  date.  However,  in  neither  decision  did  the 
Supreme  Court  criticize  the  statement  of  the  prin- 
ciple laid  down  by  the  Court  of  Appeals  of  the 
District  of  Columbia.  In  Johnson  v.  Payne,  253 
U.S.  209,  the  Supreme  Court  even  held  that  the 
Secretary  of  the  Interior  could  change  his  mind 
about  the  enrollment  of  an  Indian  of  one  of  the 
Five  Civilized  Tribes  although  he  had  given  his 
approval  of  the  enrollment  in  a  letter  to  the  Com- 
missioner of  Indian  Affairs.  Apparently,  however, 
the  name  of  the  Indian  had  not  yet  been  put  on 
the  official  roll.  The  Court  held,  moreover,  that  the 
Secretary  could  revoke  his  approval  without  notice 
or  hearing. 

Some  of  the  factors  to  which  weight  has  been 
given  by  the  decisions  of  the  Supreme  Coiut  are 
obviously  not  involved  in  the  present  situation. 
Certainly  there  is  no  basis  for  contending  that  re- 
consideration and  reversal  of  the  determination 
that  the  investigation  of  the  San  Carlos  Irrigation 
Project  had  been  completed  will  adversely  affect 
the  economic  interests  of  either  the  irrigation  dis- 
tricts or  the  individual  landowners.  But  the  public, 
as  well  as  the  private,  interests  are  to  be  preserved. ^^ 
Congress  authorized  the  construction  of  the  irriga- 
tion system,  and  made  the  collection  of  construc- 
tion charges  mandatory.  True,  Congress  subse- 
quently granted  a  moratorium  by  Public  Resolu- 
tion No.  40,  approved  August  5,  1939  (53  Stat. 
1221) ,  but  this  moratorium  is  not  to  be  stretched 
beyond  its  terms,  and  the  mandatory  duty  of  col- 
lecting construction  charges  remains  except  in  so 
far  as  it  has  been  suspended  by  the  resolution. 

It  seems  superficially  that  the  Department  has 
a  continuing  duty  to  perform  in  collecting  the 
construction  charges  annually  in  accordance  with 
the  statutes  governing  the  San  Carlos  Irrigation 
Project  and  the  repayment  contracts.  This  duty 
undoubtedly  exists  and  it  is  continuing  in  char- 
acter. But  this  is  not  a  duty  that  has  any  necessary 
connection  with  the  determination  of  the  status 
of  the  investigation.  This  was  a  separate  and  spe- 
cific duty  which  when  ]>erformed  restored  the  con- 
tinuing function  but  which,  so  long  as  it  was  un- 
performed, suspended  the  continuing  function  of 
collecting  construction  charges.  In  the  nature  of 
things  there  was  no  continuing  duty  in  determining 
whether  the  investigation  had  been  completed.  The 
power  to  perform  a  specific  duty  must  necessarily 
be  exhausted  by  a  single  exercise. 

It  is  difficult  to  believe  that  Congress  in  con- 
firming the  departmental  order  made  pursuant  to 
the  limited  authority  granted  by  the  act  of  June  22, 


^"The  public  interest  in  the  reconsideration  of  an  admin- 
istrative determination  is  stressed  in  West  v.  Standard  Oil 
Co.,  278  U.S.  200. 


1936  (49  Stat.  1803),  which  deferred  the  collection 
of  construction  charges  until  the  investigation  of 
the  ability  of  the  landowners  to  pay  had  been 
completed  intended  to  grant  what  might  amount  to 
a  perpetual  moratorium.  For,  logically,  this  must 
be  the  necessary  result  of  holding  that  the  Depart- 
ment might  continue  to  change  its  mind  about  the 
question  whether  the  investigation  had  been  com- 
pleted. Necessarily  reasonable  men  might  differ 
widely  in  opinion  in  judging  the  completeness  of 
an  investigation.  There  is  no  end  to  research  and 
investigation  and  how  long  such  activities  will  be 
continued  must  depend  entirely  on  the  zeal,  energy, 
and  funds  of  the  researcher  and  investigator.  In  view 
of  this  rather  notorious  characteristic  of  all  investi- 
gations, it  should  not  be  supposed  that  it  was  the 
legislative  intent  of  Congress  to  delegate  to  the 
Department  anything  but  a  limited  and  circum- 
scribed authority,  and  to  the  beneficiaries  of  the 
San  Carlos  Irrigation  Project  anything  but  a  mora- 
torium of  some  measurable  duration.  Indeed  it  may 
perhaps  even  be  argued  that  it  was  the  intention  of 
Congress  to  limit  the  moratorium  to  such  time  as 
would  reasonably  be  necessary  to  complete  the  in- 
vestigation, and  that  when  this  time  had  once 
elapsed,  the  Department  was  bound  to  resume  the 
collection  of  construction  charges.  Over  five  years 
have  already  elapsed  since  the  Department  ordered 
the  investigation  and  its  action  was  confirmed  by 
Congress. 

From  another  point  of  view,  the  possibility  of 
reopening  the  investigation  may  present  a  pure 
problem  of  legislative  interpretation  unrelated  even 
to  the  problem  of  administrative  redetermination. 
The  order  of  the  Secretary,  confirmed  by  Congress, 
does  not  say  in  so  many  words  that  the  collection 
of  construction  charges  is  deferred  until  the  Secre- 
tary shall  find  as  a  fact  that  the  investigation  has 
been  completed.  Conceivably,  therefore,  it  might 
be  argued  that  the  Department's  determination 
whether  the  investigation  had  been  completed  was 
only  an  incident  of  its  annual  duty  under  the  stat- 
utes requiring  collection  of  construction  charges 
to  collect  such  charges.  It  would  be  one  consequence 
of  this  interpretation  that  the  determination  of  the 
status  of  the  investigation  would  become  in  truth 
part  and  parcel  of  a  continuing  duty.  But  another 
consequence  would  be  that  if  the  Department's 
attempt  to  collect  were  resisted  in  the  courts,  the 
courts  would  have  entire  liberty  to  determine  ob- 
jectively for  themselves  whether  the  investigation 
had  been  completed,  and  the  departmental  determi- 
nation would  not  have  any  conclusive  effect.  It  is 
impossible  to  believe  that  what  was  done  contem- 
plated this  sort  of  legislative,  judicial  and  admin- 
istrative anarchy.  Since  the  order,  confirmed  by 
Congress,    was   made    by    the    Secretary,    who    was 
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charged  with  a  statutory  duty  to  collect  construc- 
tion charges,  a  finding  by  the  Secretary  was  neces- 
sarily contemplated,  and  express  language  making 
provision  for  such  a  determination  must  be  re- 
garded as  superfluous.  This  perfectly  natural  and 
reasonable  construction  would  bring  some  order 
into  the  administration  of  the  irrigation  project. 

I  am,  of  course,  not  insensible  to  the  practical 
considerations  which  have  made  it  seem  desirable 
to  afford  the  San  Carlos  Irrigation  District  some 
measure  of  relief  against  the  resumption  of  con- 
struction payments.  I  understand  that  the  Indian 
Irrigation  Service  has  under  consideration  a  recom- 
mendation that  in  the  future  such  payments  should 
be  made  in  proportion  to  the  amount  of  water 
available  in  a  given  year.  Under  such  circumstances 
the  water  users  are  naturally  loath  to  resume  pay- 
ments in  accordance  with  the  existing  law  and  their 
repayment  contracts,  even  though  they  can  afford 
to  do  so  at  the  present  time.  But  a  change  ulti- 
mately in  the  scheme  of  payment  will  require  legis- 
lation by  Congress,  and  cannot  be  achieved  under 
existing  law.  It  would  seem  desirable,  perhaps,  in 
the  future  in  deferring  the  payment  of  construction 
charges  pending  an  investigation  to  provide  that 
payments  shall  not  be  resumed  until  after  a  report 
has  been  made  to  Congress,  and  Congress  has  acted 
upon  the  report.  But  the  moratorium  granted  in 
the  present  instance  was  only  until  the  investigation 
should  be  completed.  I  should  also  inform  you  that 
you  may,  of  course,  under  the  act  of  June  22,  1936, 
order  another  investigation,  and  defer  payment  of 
construction  charges  pending  the  investigation,  but 
such  action  would  require  confirmation  by  Con- 
gress in  order  to  make  it  effective. 

Finally,  I  must  express  some  doubt  concerning 
the  assurances  given  that  the  San  Carlos  Irrigation 
District  will  pay  "voluntarily"  in  accordance  with 
the  sliding  scale  suggested  in  the  Walker  Report  in 
the  event  that  legislation  to  authorize  such  pay- 
ment fails  of  enactment.  I  am  not,  of  course,  ques- 
tioning the  good  faith  of  those  who  are  prepared 
to  give  these  assurances.  But  the  execution  of  the 
promises  may  be  practically  and  legally  impos- 
sible of  fulfillment.  Certainly  if  the  Irrigation  Dis- 
trict does  not  have  the  requisite  funds  in  its  Treas- 
ury, it  will  be  unable  to  raise  them  by  assessment, 
since  no  assessible  sum  would  be  legally  due.  If  it 
has  the  money  in  its  Treasury,  it  may  be  advised 
that  it  cannot  legally  make  a  voluntary  payment. 
An  irrigation  district  is  at  least  a  quasi-public  cor- 
poration, and  as  such  it  may  not  have  the  same 
freedom  of  action  in  handling  funds  that  is  ac- 
corded to  private  corporations. 

I  would  suggest  that  the  attached  letter  be  sent 
to  Senator  McFarland,  informing  him  that  the  De- 
partment has  come  to  the  regretful  conclusion  that 


it  is  not  legally  possible  to  reopen  the  investiga- 
tion. 

Fowler  Harper, 

Solicitor. 


Impoundment  of  Automobiles  Purchased 

WITH  Restricted  Funds  When  Driver 

IS  Intoxicated 

October  6,  1944. 

Memorandum  for  the  Assistant  Secretary: 

The  Indian  Office  has  presented  for  your  ap- 
proval the  attached  letter  to  the  Superintendent  of 
the  Osage  Agency  relating  to  the  impounding  of 
automobiles  purchased  with  the  restricted  funds  of 
Osage  Indians.  I  recommend  that  you  do  not  ap- 
prove the  letter. 

The  Superintendent  in  his  letter  of  August  21 
states  that  on  several  occasions  he  has  been  re- 
quested by  the  parents  of  adult  members  of  the 
Osage  Tribe  to  impound  the  restricted  automobiles 
of  their  children  when  the  children  were  reported 
to  be  drinking  excessively.  He  requests  instructions 
as  to  his  legal  authority  to  impound  such  automo- 
biles. 

The  Special  Attorney  for  the  Osage  Indians  in 
his  memorandum  of  August  11  to  the  Superintend- 
ent expresses  the  opinion  that  the  United  States, 
having  the  duty  of  protecting  the  restricted  prop- 
erty of  the  Indians  and  having  title  and  the  right 
to  possession  of  such  property  purchased  with  re- 
stricted funds,  could  take  the  restricted  automobiles 
from  the  Indians  and  impound  them  to  prevent 
their  loss  by  the  Indians'  destruction.  The  Office 
of  Indian  Affairs  expresses  the  opinion  that  the 
Superintendent  has  legal  authority  to  take  |X)sses- 
sion  of  restricted  automobiles  when  the  owners 
thereof  are  drinking  excessively  or  in  other  cases 
where  it  appears  that  the  use  of  such  automobiles 
by  Indians  addicted  to  the  use  of  intoxicants  or 
narcotics  might  constitute  a  hazard  to  themselves  or 
to  the  traveling  public.  No  authority  is  cited  by 
the  Indian  Office  for  the  opinion  expressed.  The 
cases  cited  by  the  Special  Attorney  are  not  in  {X>int 
since  they  deal  with  the  authority  of  the  United 
States  to  recover  the  possession  of  restricted  prop- 
erty from  third  parties.  No  question  is  presented 
here  of  the  recovery  of  possession  of  the  property 
from  a  third  party.  The  question  here  is  the  right 
of  the  Superintendent  to  deprive  the  Indian  owner 
of  the  use  of  his  automobile  because  of  his  exces- 
sive drinking.  In  my  opinion   the  impounding  of 
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such  cars  by  the  Superintendent  would  be  of  doubt- 
ful legality.  I  know  of  no  instant  in  which  the  De- 
partment has  deprived  an  Indian  of  the  use  and 
enjoyment  of  personal  property  held  imder  a  re- 
stricted bill  of  sale.  The  object  of  the  restricted  bill 
of  sale  is  to  prevent  the  alienation  of  the  property 
by  the  Indian.  It  is  not  designed  to  interfere  in  any 
way  with  the  use  of  the  property  by  the  Indian 
whose  funds  were  used  to  make  the  purchase. 

Aside  from  the  above,  it  seems  to  me  that  it 
might  be  unwise  administratively  to  instruct  the 
Superintendent  that  he  may  impound  restricted 
automobiles  "because  of  excessive  drinking,  or  in 
other  cases  where  it  appears  that  the  use  of  such 
automobiles  by  Indians  addicted  to  the  use  of  in- 
toxicants or  narcotics  might  constitute  a  hazard  to 
themselves  or  the  traveling  public."  Such  instruc- 
tions, if  issued,  would  place  the  Superintendent  in 
the  difficult  position  of  attempting  to  determine  in 
all  cases  brought  to  his  attention  whether  a  person 
uses  alcoholic  beverages  to  such  excess  that  his  use 
of  an  automobile  constitutes  a  hazard  to  himself 
and  the  general  public. 

I  therefore  suggest  that  the  letter  be  returned  to 
the  Office  of  Indian  Affairs  with  directions  to  delete 
the  last  paragraph  thereof  and  to  inform  the  Sui>er- 
intendent  that  it  is  not  deemed  advisable  to  con- 
fer upon  him  general  authority  to  impound  the  re- 
stricted automobiles  of  adult  Osage  Indians. 

Fowler  Harper, 

Solicitor. 

Approved:  October  7,  1944. 

Oscar  L.  Chapman,  Assistayit  Secretary. 

Power  of  Secretary  to  Issue  Revocable 

Permits  for  Transmission  Lines  Across 

Public  Domain  Allotments  and  Indian 

Homesteads 

October  25,  1944. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs 

The  Secretary  of  the  Interior  may  issue  revocable 
permits  for  transmission  line  rights-of-way  across 
public  domain  allotments  and  Indian  homesteads 
with  the  consent  of  the  Indian  owners. 

In  the  absence  of  sj>ecific  statutory  authority,  he 
may  not  issue  such  permits  without  the  consent 
of  the  Indian  owners. 

Harper,  Solicitor: 


Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

You  have  requested  that  I  give  further  consider- 
ation to  the  attached  letter  addressed  to  the  Super- 
intendent of  the  Sacramento  Agency,  returned  to 
your  Office  with  my  memorandum  of  October  6, 
1943.  The  letter  relates  to  the  acquisition  of  trans- 
mission line  rights-of-way  by  the  Surprise  Valley 
Electrification  Corporation  across  three  public 
domain  allotments  and  one  Indian  homestead  in 
California. 

I  have  reconsidered  the  letter  in  conjunction  with 
your  memorandum  of  November  13,  1943,  in  which 
you  indicate  that  you  are  confused  by  the  apparent 
conflict  between  the  memorandum  of  this  office  of 
October  6,  1943,  and  that  of  June  24.  1943,  both 
relating  to  the  issuance  of  revocable  permits  across 
Indian  lands.  I  have  also  examined  the  General 
Land  Office  file  in  connection  with  the  application 
of  the  corporation  for  the  desired  rights-of-way. 
Since  no  application  by  the  corporation  for  permis- 
sion to  cross  the  particular  lands  discussed  in  the 
attached  letter  is  now  before  the  Department,  the 
question  is  moot  insofar  as  the  corporation  is  con- 
cerned and  the  attached  letter  should  not,  in  any 
event,  be  submitted  for  departmental  approval. 

You  state  that  you  are  unable  to  distinguish  be- 
tween the  basic  facts  in  this  case  and  in  the  case 
dealt  with  in  the  memorandum  of  June  24,  1943,  in 
such  a  manner  as  to  arrive  at  a  conclusion  that  a 
revocable  permit  can  be  issued  in  the  one  case  and 
not  in  the  other.  The  memorandum  of  June  24, 
1943,  dealt  with  two  applications  made  by  the  For- 
est Service  of  the  LInited  States  Department  of 
Agriculture  for  highway  rights-of-way  over  Indian 
allotments  adjacent  to  national  forests.  The  appli- 
cations recited  that  the  rights-of-way  were  urgently 
needed  for  the  prosecution  of  the  war  and  the  ac- 
companying papers  showed  that  the  roads  would 
facilitate  the  protection  and  removal  of  Indian 
timber  products.  The  holders  of  the  majority  inter- 
ests in  the  allotments  affected  had  consented  to  the 
granting  of  the  permission  by  the  Secretary  and 
many  of  those  contacted  had  expressed  the  view 
that  the  proposed  road  would  be  an  asset  to  their 
holdings.  No  objection  was  voiced  by  any  one  hav- 
ing an  interest  in  the  allotments  and,  while  I  do 
not  have  the  applications  of  the  Forest  Service  and 
the  accompanying  papers  before  me  at  this  time,  it 
is  the  recollection  of  the  members  of  my  staff  who 
considered  the  applications  that  every  effort  had 
been  expended  in  an  effort  to  secure  the  consent  of 
all  of  the  holders  of  interests  in  the  allotments  and 
that  those  who  had  consented  had  done  so  in  writ- 
ing after  the  situation  had  been  fully  explained  to 
them.  While  the  statement  was  made  in  my  mem- 
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orandum  of  October  6,  1943,  that  the  recommen- 
dation made  by  this  office  that  a  revocable  permit 
be  issued  to  the  Forest  Service  was  largely  moti- 
vated by  the  consideration  that  the  Forest  Service, 
under  a  cooperative  agreement  with  the  State,  could 
have  secured  a  permanent  right-of-way  under  the 
act  of  March  3,  1901,^  it  was  also  motivated  by  the 
considerations  that  the  rights-of-way  were  urgently 
I  needed  for  the  prosecution  of  the  war  and  that  the 
allottees  themselves  would  be  benefited  and  their 
property  protected. 

No  such  circumstances  appear  in  the  instant  case. 
On  October  3,  1938,  the  Surprise  Valley  Electrifica- 
tion Corporation  filed  an  application  with  the 
United  States  Land  Office  at  Sacramento,  California, 
for  a  right-of-way  across  three  public  domain  allot- 
ments and  one  Indian  homestead.  The  applicant 
stated  that  under  its  contract  with  the  Rural  Elec- 
trification Administration  it  was  not  authorized  to 
pay  land  owners  for  rights-of-way.  No  showing  was 
made  that  the  erection  of  transmission  lines  across 
the  lands  in  question  would  actually  be  of  any 
benefit  to  the  land  owners  or  that  the  Indians  de- 
sired to  or  would  use  electricity  furnished  l)y  the 
contemplated  line.  No  act  was  cited  in  the  applica- 
tion under  which  the  right-of-way  was  requested 
but  the  General  Land  Office  considered  the  appli- 
cation as  though  it  had  been  filed  under  the  act 
of  February  15,  1901.-  On  November  2,  1938,  your 
Office  was  requested  by  the  Geological  Survey  to 
furnish  a  report  and  recommendation  on  the  grant- 
ing of  the  requested  right-of-way.  Your  Office  did 
not  respond  to  the  incpiiry  of  the  Geological  Sur- 
vey until  September  10,  1942,  when  it  reported  that 
damages  covering  the  four  tracts  had  been  appraised 
at  $.50. .50,  that  the  owners  of  the  three  public  do- 
main allotments  and  a  majority  of  the  Indians  own- 
ing an  interest  in  the  homestead  allotment  had 
consented  to  the  granting  of  the  right-of-way,  condi- 
tioned upon  the  payment  of  damages.  Your  Office 
stated  that  the  consent  of  the  owners  was  evidenced 
by  signed  statements  of  consent  on  file  in  your  Office 
and  that  the  applicant  had  deposited  the  appraised 
damages  with  the  Superintendent.  The  statement 
was  made  that  the  issuance  of  a  permit  for  the 
rights-of-way,  subject  to  the  payment  of  damages, 
would  be  agreeable  to  your  Office.  On  February  17, 
1943,  action  on  the  application  was  suspended  to 
await  the  decision  of  the  United  States  Supreme 
Court  on  the  appeal  by  the  United  States  from  the 
decision  of  the  Circuit  Court  of  Appeals,  Tenth 
Circuit,  in  the  case  of  United  States  v.  Oklahoma 
Gas  and  Electric  Company:-  Following  the  decision 


'31  Stat.  1058,  1084,  25  U.S.C.  sec.  .311. 
-  31  Stat.  790,  43  U.S.C.  sec.  959. 
=  127  F.   (2d)   43. 


by  the  Supreme  Court  in  the  case  *  the  General 
Land  Office  rejected  the  application  and  suggested 
that  it  would  be  necessary  for  the  corporation  to 
obtain  from  each  of  the  Indians  owning  the  land 
a  permit  or  an  easement  deed  covering  the  segment 
of  the  right-of-way  across  his  or  her  individual  allot- 
ment or  homestead  land,  subject  to  the  approval  of 
the  Department.  The  corporation  was  informed  of 
its  right  to  appeal  from  the  decision  but  no  appeal 
was  taken  and,  so  far  as  I  know,  the  corporation 
has  made  no  further  effort  to  obtain  permission  to 
cross  the  Indians'  lands.  Presumably  it  has  con- 
structed its  line  across  other  lands. 

You  suggest  that  the  Secretary  should  grant  a 
revocable  permit  in  this  case  because  the  owners 
may  be  widely  scattered  and  their  addresses  un- 
known, Ijecause  the  corporation  is  sponsored  by 
the  Rural  Electrification  Administration  and  be- 
cause applicants  so  sponsored  generally  have  no 
funds  for  making  payment  for  the  acquisition  of 
rights-of-way  or  for  the  costs  of  condemnation  pro- 
ceedings. None  of  these  factors,  in  my  opinion,  pre- 
sents a  valid  reason  for  recommending  that  the 
Secretary  issue  a  revocable  permit  without  the  con- 
sent of  the  Indians. 

In  the  case  of  the  application  by  the  Forest  Serv- 
ice we  have  the  situation  of  one  branch  of  the  Fed- 
eral Government  requesting  permission  to  cross 
lands  for  purposes  directly  connected  with  the 
prosecution  of  the  war  and  the  issuance  of  a  revo- 
cable permit  only  after  all  efforts  had  been  ex- 
hausted to  obtain  the  consent  of  the  parties.  There 
the  Department  of  Agriculture  could  legalize  the 
temporary  trespass  immediately  by  condemnation 
proceedings  should  the  Indians  who  had  not  con- 
sented voice  objection  to  the  crossing  of  their  lands. 
In  the  instant  case  there  is  no  showing  that  the 
erection  of  the  transmission  line  across  these  partic- 
ular lands  has  any  relation  to  the  war  effort,  that 
the  transmission  line  will  be  of  any  benefit  to  the 
Indians,  much  less  afford  any  protection  to  their 
property,  or  even  that  the  corporation  still  desires 
to  cross  the  lands  with  its  line.  You  now  admit  that 
in  all  probability  the  corporation  would  not  be 
able  to  stand  the  cost  of  acquiring  the  rights-of-way 
either  by  easement  deed  or  by  condemnation,  al- 
though you  previously  stated  to  the  Geological  Sur- 
vey that  the  company  had  already  deposited  the 
appraised  damages. 

In  the  case  of  the  application  by  the  Forest  Serv- 
ice this  office  suggested  that  there  was  a  legal  way 
in  which  the  Forest  Service  might  acquire  tJie  rights- 
of-way  for  road  purposes.  However,  because  of  the 
urgency  of  the  matter  this  office  suggested  that  a 
short  cut  might  be  taken.  No  emergency  exists  in 
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the  present  case.  Indeed,  your  Office  allowed  the 
request  of  the  Geological  Survey  for  a  report  on  the 
application  to  rest  in  your  Office  without  action 
from  November  1938  until  September  1942,  a  pe- 
riod of  almost  four  years. 

You  state  that  the  suggestion  this  office  made  re- 
garding the  acquisition  of  the  rights-of-way  by  the 
State  authorities  for  the  Department  of  Agricul- 
ture does  not  appear  to  be  feasible  in  view  of  the 
fact  that  the  Attorney  General  of  Oklahoma  has 
held  that  counties  in  that  State  are  without  author- 
ity to  acquire  rights-of-way  for  the  Federal  Govern- 
ment under  such  circumstances.  Without  having 
before  me  a  copy  of  the  decision  of  the  Attorney 
General  of  Oklahoma  and  without  knowing  the 
basis  of  the  decision,  I  cannot,  of  course,  express 
any  opinion  as  to  its  applicability  to  other  States 
or  to  other  situations. 

You  take  the  position  that  if  the  end  sought  to 
be  accomplished  can  be  accomplished  by  legal 
means— in  this  case  easement  deeds  or  the  consent 
of  the  owners— it  can  be  accomplished  by  another 
method,  namely  the  issuance  of  a  revocable  permit. 
You  lose  sight  of  the  fact  that  in  the  first  instance 
the  consent  of  the  allottee  has  been  obtained  and 
in  the  second  instance  it  has  not  been  obtained.  It 
was  only  because  of  the  unusual  circumstances  pre- 
sented by  the  application  of  the  Forest  Service, 
having  a  direct  bearing  on  the  prosecution  of  the 
war,  that  this  office  felt  justified  in  recommending 
to  the  Secretary  that  he  issue  a  revocable  permit. 
Certainly  you  realize  that  in  war  times  the  techni- 
cal rights  of  individuals  must  sometimes  be  subor- 
dinated to  the  interest  of  the  good  of  the  Nation. 
Actions  taken  in  such  circumstances  should  in  no 
event  be  regarded  as  precedents  for  other  cases 
where  the  need  for  immediate  action  in  the  inter- 
ests of  national  defense  is  not  involved. 

You  seem  to  be  under  the  impression  that  this 
office  holds  that  a  revocable  permit  across  Indian 
lands  can  never  be  issued  even  with  the  consent  of 
the  Indian  owners.  Such  is  not  the  case.  We  recog- 
nize that  the  Secretary  can,  with  the  Indians'  con- 
sent, issue  a  revocable  permit  for  the  use  of  his 
lands.  However,  the  Secretary's  authority  resvdts 
not  from  the  statutes  cited  in  the  attached  letter 
but  from  the  authority  he  derives  from  the  various 
statutes  permitting  alienation  by  the  Indian  owner 
with  Secretarial  consent.  I  regret  that  anything  con- 
tained in  my  memorandum  of  October  6,  1943, 
may  have  led  you  to  believe  that  this  office  was 
insisting  that  revocable  permits  could  not  be  is- 
sued in  the  absence  of  specific  statutory  authority 
to  issue  such  permits  even  with  the  consent  of  the 
Indian  owners. 

Fowler  Harper, 

Solicitor. 


Emerc;ency  Relief  Appropriation  Acts— 
Gov't.  Owned  Lands— Mineral  Leasing 

November  7,  1944. 

Memorandum  for  Assistant  Secretary  Chapman 

Lands  accjuired  by  the  United  States  with  funds 
appropriated  by  the  Emergency  Relief  Appro- 
priation Act  of  April  8,  1935  (49  Stat.  115),  can 
under  section  5  of  that  act  be  leased  for  mining 
purposes  by  the  President.  The  President  speaks 
and  acts  through  the  heads  of  the  several  depart- 
ments in  relation  to  subjects  which  appertain  to 
their  respective  duties.  The  authority  and  con- 
trol of  the  President  over  the  lands  involved 
having  been  transferred  by  Executive  order  to 
the  Secretary  of  the  Interior,  the  Secretary  may 
lease  the  lands  for  mining  purposes  if  he  deems 
it  administratively  advisable  to  do  so. 

Harper,  Solicitor: 


Memorandum  for  Assistant  Secretary  Chapman: 

On  August  9,  1943,  Victor  Rakowsky  of  Joplin, 
Missouri,  made  formal  application  for  prospecting 
permits  on  approximately  200,000  acres  of  land 
located  in  Adair,  Cherokee,  and  Sequoyah  Coun- 
ties, Oklahoma.  These  lands  consisted  of  (1)  re- 
stricted Indian  lands  allotted  to  the  Cherokee  In- 
dians, (2)  lands  acquired  by  the  United  States  in 
trust  for  the  Cherokee  nation  pursuant  to  the 
provisions  of  the  Oklahoma  Welfare  Act  of  June 
26,  1936  (49  Stat.  1967,  25  U.S.C.  sec.  501) ,"  and 
(3)  lands  acquired  by  the  United  States  with  funds 
appropriated  by  sundry  Emergency  Relief  Ap- 
propriation Acts. 

Under  date  of  September  18,  1943,  I  addressed 
a  memorandum  to  you  outlining  the  legal  require- 
ments to  be  met  with  reference  to  the  restricted 
Indian  lands.  At  that  time  you  were  advised  that 
it  was  my  understanding  that  certain  of  the  lands 
under  consideration  may  have  been  purchased 
under  the  Oklahoma  Welfare  Act  of  June  26, 
1936,  supra,  or  that  some  of  them  may  have  been 
acquired  under  authority  of  Title  II  of  the  Na- 
tional Industrial  Recovery  Act  of  June  16,  1933 
(48  Stat.  200) ,  or  the  Emergency  Relief  Appro- 
priation Act  of  April  8,  1935  (49  Stat.  115),  or 
section  55  of  Title  I  of  the  act  of  August  24,  1935 
(49  Stat.  751,  781),  and  that  as  soon  as  I  was 
informed  as  to  the  status  of  these  lands  and  the 
particular  statutes  under  which  they  were  acquired, 
I  would  advise  you  as  to  what  authority,  if  any, 
there  existed  for  the  issuance  of  prospecting  per- 
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mits  and  leases  of  the  nature  desired  by  Mr. 
Rakowsky. 

Instructions  concerning  the  issuance  of  permits 
and  leases  on  lands  acquired  under  the  act  of 
June  26,  1936,  supra,  are  contained  in  your  mem- 
orandum of  February  7,  1944,  to  the  Assistant  Com- 
missioner of  Indian  Affairs. 

The  Department  of  Agriculture  has  now  indi- 
cated diat  the  lands  known  as  the  Adair  County 
Project  LI— OK— 5,  Indian  Meridian,  T.  14  N.,  R. 
25  E.,  Sees.  1  to  3,  10  to  15,  22  to  27,  and  34  to  36 
inclusive;  also  T.  14  N.,  R.  26  E.,  were  acquired 
by  the  United  States  with  funds  appropriated  by 
the  Emergency  Relief  Appropriation  Act  of  April 
8,  1935  (49  Stat.  115),  section  5  of  which  pro- 
vided: 


Since  it  is  a  well-settled  principle,  adopted  in 
practice  and  recognized  by  the  courts,  that  the 
President  acts  in  the  performance  of  his  duties 
through  an  appropriate  department  of  the  Govern- 
ment and  through  the  cliief  officers  charged  with 
the  immediate  supervision  of  the  affairs  of  that 
department,  and  since  the  act  under  consideration 
specifically  gives  authority  to  the  President  to 
lease  the  lands,  which  authority  is  now  vested  in 
the  Secretary  of  the  Interior  by  Executive  Order 
No.  7868,  it  is  my  opinion  that  the  Secretary  may 
lease  the  lands  described  herein  for  mining  pur- 
poses if  he  deems  it  administratively  advisable  to 
do  so. 

Fowler  Harper, 

Solicitor. 


"In  carrying  out  the  provisions  of  this  joint 
resolution  the  President  is  authorized  (within 
the  limits  of  the  appropriation  made  in  section 
1)  to  acquire,  by  purchase  or  by  the  power  of 
eminent  domain,  any  real  property  or  any  in- 
terest therein,  and  improve,  develop,  grant,  sell, 
lease  (with  or  without  the  privilege  of  pur- 
chasing) ,  or  otherwise  dispose  of  any  such 
property  or  interest  therein." 

On  April  30,  1935,  the  President,  by  Executive 
Order  No.  7027,  established  the  Resettlement  Ad- 
ministration and  transferred  administration  and 
control  of  these  lands  to  that  Administration  in- 
cluding the  power  and  authority  which  he,  the 
President,  possessed  under  section  5  of  the  Ap- 
propriation Act  of  1935,  supra. 

On  December  31,  1936,  the  President,  by  Execu- 
tive Order  No.  7530,  transferred  control  and  au- 
thority over  these  lands  from  the  Resettlement 
Administration  to  the  Secretary  of  Agriculture. 

On  April  15,  1938,  the  President,  by  Executive 
Order  No.  7868,  transferred  control  and  adminis- 
tration of  these  lands  from  the  Secretary  of  Agri- 
culture to  the  Secretary  of  the  Interior. 

The  question  for  consideration  is  whether  the 
Secretary  of  the  Interior  has  the  authority  to  enter 
into  mining  leases  covering  the  lands  thus  placed 
under  his  control  and  administration.  It  is  clear 
that  the  President  has  authority  to  enter  into  such 
leases  by  reason  of  section  5  of  the  act  of  April 
8,  1935,  supra.  The  President  likewise  speaks  and 
acts  through  the  heads  of  the  several  departments 
in  relation  to  subjects  which  appertain  to  their 
respective  duties.' 


'See  Porter  v.  Coble,  246  Fed.  244  (CCA.  8th,  1917); 
George  G.  Belt's  Executrix  v.  The  United  States,  15  Ct. 
CI.  92;  Maresca  et  al.  v.  United  States,  277  Fed.  727;  Emery 
C  Welter  v.  The  United  States,  41  Ct.  CI.  324;  Wilcox  v. 
Jackson,  38  U.S.  498;  Wolsey  v.  Chapman,  101  U.S.  755; 
Hegler  v.  Faulkner,  153  U.S.  109. 


Approved:   November  7,   1944. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Determination  of  Accounts  Between  U.S.  and 
Indian   Tribes— Delegation   of   Authority 

M-33857 

Memorandum  Opinion,  Noveiitber  23,  1944. 

The  Secretary  of  the  Interior  may  properly  delegate 
to  the  Commissioner  of  Indian  Affairs  his  func- 
tions of  stating  accounts  between  the  United 
States  and  tlic  Indian  tribes  under  reimbursable 
appropriations  and  of  making  the  necessary  pay- 
ments thereunder. 

Harper,  Solicitor: 


Memorandum  for  Mr.  Northrop, 

Director,  Division   of  Budget   and   Administrative 

Management: 

Reference  is  made  to  your  memorandum  of 
October  23,  in  which  you  inquire  whether  the 
Assistant  Secretary  must  approve  personally  the 
accounts  between  the  United  States  and  the  Indian 
tribes  under  reimbursable  appropriations  or 
whether  this  fimction  may  be  delegated  properly 
to  the  Commissioner  of  Indian  Affairs. 

It  is  my  opinion  that  the  fimction  of  approving 
the  accounts  in  question  may  properly  be  delegated 
by  the  Secretary  to  the  Commissioner  of  Indian 
Affairs. 

The  statutes  involved  are  the  acts  of  April  4, 
1910  (36  Stat.  270),  and  June  10,  1921  (42  Stat. 
24),  presently  set  out,  as  follows,  in  25  U.S.C.  sec. 
145: 
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"The  Secretary  of  the  Interior  shall  cause  to 
be  stated  annual  accounts  between  the  United 
States  and  each  tribe  of  Indians  arising  under 
appropriations  made,  which  by  law  are  required 
to  be  reimbursed  to  the  United  States,  crediting 
in  said  accounts  the  sums  so  reimbursed,  if 
any;  and  the  Secretary  of  the  Interior  shall 
pay,  out  of  any  fund  or  funds  belonging  to 
such  tribe  or  tribes  of  Indians  applicable 
thereto  and  held  by  the  United  States  in  trust 
or  otherwise,  all  balances  of  accounts  due  to 
the  United  States  and  not  already  reimbursed 
to  the  Treasury,  and  deposit  such  sums  in 
the  Treasury  as  miscellaneous  xeceipts;  and 
such  accounts  shall  be  received  and  examined 
by  the  General  Accounting  Office  and  the 
balances  arising  thereon  certified  to  the  Secre- 
tary of  the  Treasury." 

Your  attention  is  directed  to  Solicitor  Gardner's 
memorandvmi  for  the  Assistant  Seaetary,  dated 
August  26,  1943,  which  is  devoted  to  a  compre- 
hensive consideration  of  the  legal  power  of  the 
Secretary  to  delegate  functions  to  the  Commis- 
sioner of  Indian  Affairs.  Only  two  sentences  from 
this  memorandum  need  to  be  quoted  here.  On 
page  2,  Solicitor  Gardner  concludes: 

"From  the  general  framework  of  section  161 
of  the  Revised  Statutes  [now  5  U.S.C.  sec.  22], 
authorizing  broadly  the  delegation  of  the 
Secretary's  duties,  and  section  463  [Revised 
Statutes,  now  25  U.S.C.  sec.  2],  authorizing 
with  equal  breadth  the  management  of  all 
Indian  Affairs  by  the  Commissioner,  arises  a 
very  strong  presumption  that  the  Indian  mat- 
ters committed  to  the  Secretary  may  be  dele- 
gated to  the  Commissioner." 

On  page  4  he  observes: 

"Each  statute  vesting  a  power  in  the  Secre- 
tary or  the  Commissioner  of  Indian  Affairs 
must  be  read  against  the  background  of  sec- 
tions 161  and  463  of  the  Revised  Statutes, 
which  constitute  the  basic  framework  for  each 
specific  allocation  of  function." 

The  instant  statute,  while  mentioning  specifically 
the  Secretary  of  the  Interior  in  two  places,  provides 
for  accounting  and  disbursing  functions  which 
ordinarily  would  not  be  performed  personally  by 
the  head  of  an  executive  department.  In  fact,  the 
accounting  function  is  described  in  terms  implying 
delegation— "The  Secretary  of  the  Interior  shall 
cause  to  be  stated  annual  accounts  between  the 
United   States  and   each   tribe   of   Indians   arising 


under  appropriations  made  .  .  ."  The  cUsbursing 
function  is  lodged  in  the  Secretary  thus:  "the 
Secretary  of  the  Interior  shall  pay  ...  all  balances 
of  accounts  due  to  the  United  States  .  .  ."  Even  so, 
there  is  no  reason  to  suppose  that  Congress  in- 
tended the  Secretary  to  serve  personally  as  pay- 
master in  disbursing  the  amount  which  had  been 
detennined  by  someone  in  his  organization  in 
stating  the  annual  account  between  the  United 
States  and  some  particular  Indian  tribe. 

The  conclusion  that  phrases  in  a  statute  such  as 
"to  pay"  and  "to  invest"  may  mean  "shall  cause 
to  be  paid"  and  "shall  invest"  is  reached  in  Work 
v.  Lynn,  266  U.S.  161,  168  (1924) ,  which  construes 
section  4  of  the  act  of  March  3,  1921  (41  Stat. 
1249) ,  involving  payment  of  tribal  income  to  the 
Osage  Indians.  That  section  provides  in  part: 

".  .  .  the  Secretary  of  the  Interior  shall 
cause  to  be  paid  at  the  end  of  each  fiscal 
quarter  to  each  adult  member  of  the  Osage 
Tribe  having  a  certificate  of  competency  his 
or  her  pro  rata  share,  either  as  a  member  of 
the  tribe  or  heir  of  a  deceased  member,  of  the 
interest  on  trust  funds,  the  bonus  received 
from  the  sale  of  leases,  and  the  royalties  re- 
ceived during  the  previous  fiscal  (juarter,  and 
so  long  as  the  income  is  sufficient  to  pay  to 
the  adult  members  of  said  tribe  not  having  a 
certificate  of  competency  $1000  cjuarterly  .  .  . 
and  to  invest  the  remainder  after  paying  all 
taxes  of  such  members  either  in  United  States 
bonds  or  in  Oklahoma  State,  county,  or  school 
bonds,  or  place  the  same  on  time  deposits  at 
interest  in  banks  of  the  State  of  Oklalioma  for 
the  benefit  of  each  individual  member  under 
such  rules  and  regulations  as  the  Secretary 
of  the  Interior  may  prescribe  .  .  ." 

In  construing  and  applying  this  language  the 
Supreme  Court,  per  Van  Devanter,   J.,  said: 

"The  obviously  mistaken  use  of  the  words 
'to  pay'  and  'to  invest'  in  some  of  the  clauses 
instead  of  'shall  cause  to  be  paid'  and  'shall 
invest,'  or  their  equivalents  does  not  introduce 
any  uncertainty  into  the  section  or  affect  its 
meaning.  The  sense  is  made  plain  by  the  con- 
text. 

"In  our  opinion  the  section  must  be  taken 
as  making  it  the  plain  duty  of  the  Secretary 
to  cause  the  several  payments  of  income  to  be 
made  in  the  amounts  and  at  the  times  specified, 
and  to  invest  the  excess,  where  there  is  such  in 
prescribed  securities,  or  to  deposit  it  in  pre- 
scribed banks,  for  the  benefit  of  those  to  whom 
it  is  owing." 
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If  you  decide  to  revise  Form  No.  5-116  in  con- 
formity with  this  opinion,  I  suggest  that  you  sub- 
mit the  revision  to  the  Comptroller  General  for 
approval.  The  Budget  and  Accounting  Act  of  1921 
(42  Stat.  25,  31  U.S.C.  sec.  49)   provides: 

"The  Comptroller  General  shall  prescribe 
the  forms,  systems,  and  procedure  for  adminis- 
trative appropriation  and  fund  accounting  in 
the  several  departments  and  establishments, 
and  for  the  administrative  examination  of  fiscal 
officers'  accounts  and  claims  against  the  United 
States." 

Fowler  Harper, 

Solicitor. 


Navajo  Sawmill  Appropriation— Use  of 

Revenues— Applicability  to  Other  Acts 

Governing  Use 

December  4,  1944. 

Memorandum  for  the  Commissioner 
of  Indian   Affairs: 

In  your  memorandum  of  October  26  you  inquire 
whether  the  revenues  available  from  the  operations 
of  the  Navajo  Sawmill  may  be  handled  in  accord- 
ance with  the  provisions  of  the  1945  Appropria- 
tion Act,  and  the  regulations  promulgated  there- 
under on  September  23,  1944  (25  CFR  sec.  21.17 
and  21.19). 

It  seems  that  $165,000  was  appropriated  by  the 
1942  Appropriation  Act  (55  Stat.  303,  316)  for  the 
operation  and  maintenance  of  the  sawmill,  as  fol- 
lows: 

"Operation  and  maintenance,  Navajo  tribal 
sawmill  (tribal  funds)  :  Not  to  exceed  |165,000 
of  the  funds  on  deposit  to  the  credit  of  the 
Navajo  Indians  are  hereby  made  available 
for  advance  to  the  Navajo  Tribe  for  the  opera- 
tion and  maintenance  of  the  Navajo  tribal  saw- 
mill enterprise:  Provided,  That  revenue  de- 
rived from  the  operation  of  the  mill  shall  be 
available  upon  request  of  the  Secretary  of  the 
Interior  for  advance  to  the  tribe  for  the  same 
purposes." 

The  1945  Interior  Department  Appropriation 
Act,  appropriating  tribal  funds  for  industrial  as- 
sistance, provides: 

"Provided  further.  That  funds  available 
under  this  paragraph  may  be  used  for  the 
establishment   and   operation   of    tribal    enter- 


prises when  proposed  by  Indian  tribes  and  ap- 
proved under  regulations  prescribed  by  the 
Secretary:  Provided  further,  That  enterprises 
operated  under  the  authority  contained  in  the 
foregoing  proviso  shall  be  governed  by  the 
regulations  established  for  the  making  of  loans 
from  the  revolving  loan  fund  authorized  by 
the  Act  of  June  18,  1934  (25  U.S.C.  470)  : 
Provided  further.  That  the  unexpended  bal- 
ances of  prior  appropriations  under  this  head 
for  any  tribe,  including  reimbursements  to 
such  appropriations  and  the  appropriations 
made  herein,  may  be  advanced  to  such  tribe, 
if  incorporated,  for  use  under  regulations  es- 
tablished for  the  making  of  loans  from  the  re- 
volving loan  fund  authorized  by  the  Act  of 
June  18,  1934   (25  U.S.C.  470) ." 

It  was  doubtless  the  purpose  of  the  provision 
of  the  1942  appropriation  act  relating  to  the  tribal 
sawmill  to  permit  the  use  of  $165,000  of  tribal 
funds  under  less  rigorous  conditions  than  those 
that  generally  applied  to  the  use  of  tribal  funds 
in  tribal  enterprises.  While  under  this  provision 
the  revenues  would  go  back  into  the  Treasury, 
they  could  be  withdrawn  simply  upon  the  request 
of  the  Secretary  of  the  Interior. 

On  the  other  hand,  it  was  clearly  the  purpose 
of  the  1945  Appropriation  Act,  in  providing  for 
the  use  of  tribal  funds  by  all  tribes,  whether  in- 
corporated or  not,  to  establish  a  imiform  system  in 
the  handling  of  such  funds.  This  appears  from  the 
statement  submitted  by  your  office  to  the  Subcom- 
mittee of  the  Committee  on  Appropriations  of 
the  House  of  Representatives  (Hearings,  Part  2, 
page  62),  which  reads  as  follows: 

"The  Interior  Department  Appropriation 
Act,  1944  (Public  Law  133,  78th  Cong.,  1st 
sess.),  authorized  not  to  exceed  $600,000  of  the 
revolving  fund  established  pursuant  to  the 
act  of  June  18,  1934  (48  Stat.  986)  to  be  loaned 
to  individual  Indians  and  Indian  organizations 
otherwise  ineligible  to  participate  in  said  fund 
Loans  will  be  made  to  unincorporated  tribes 
imder  this  authority,  to  conduct  tribal  enter- 
prises and  to  make  loans  to  members  and  as- 
sociations of  members,  on  much  the  same  basis 
as  is  being  done  by  incorporated  tribes  with 
loans  from  the  revolving  fund.  It  is  not  prac- 
ticable in  the  case  of  unincorporated  tribes  to 
operate  an  enterprise  partly  with  revolving  and 
partly  with  tribal  funds,  as  revenues  derived 
from  enterprises  operated  with  tribal  funds  are 
required  to  be  covered  into  the  Treasury, 
whereas  those  operated  with  revolving  funds 
can  be  used  for  continued  operation,   expan- 
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sion,  or  repayment,  in  accordance  with  the 
tribes  loan  contract  with  the  United  States. 
Likewise  there  is  no  authority  to  advance 
tribal  funds  to  unincorporated  tribes  to  make 
loans  to  members  and  associations  of  mem- 
bers, as  may  be  done  with  revolving  funds.  The 
language  change  will  permit  a  uniform  credit 
system  to  be  established  by  unincorporated 
tribes,  and  permit  the  tribes  to  supplement 
borrowed  revolving  funds  with  their  tribal 
funds." 

It  is  true  that  there  is  a  general  rule  of  statutory 
construction  to  the  effect  that  a  special  statute 
will  not  be  presumed  to  be  superseded  by  one  of 
general  operation.  But  this  presumption  must 
yield  to  evidence  of  a  contrary  intention,  and  I 
find  such  evidence  in  the  legislative  history  of  the 
1945  Appropriation  Act.  I  am  therefore  of  the 
opinion  that  your  question  must  be  answered  in 
the  affirmative. 

Fowler  Harper, 

Solicitor. 


Logging  Road  Right-of-Way  Over  Allotted 
Lands  for  Period  Beyond  Timber  Contract 

January  2,  1945. 

Memorandum  for  the  Commissioner 
of  Indian   Affairs: 

I  find  the  attached  letter  to  the  Superintendent 
of  the  Taholah  Agency,  relating  to  the  granting 
of  a  right-of-way  to  the  Crown  Zellerbach  Corpora- 
tion for  a  logging  road  over  allotted  land  on  the 
Makah  Reservation  not  under  timber  contract  by 
the  applicant,  very  confusing  and  not  entirely  re- 
sponsive to  the  Superintendent's  request  for  in- 
structions as  to  how  the  corporation  may  secure 
the  right  to  construct  a  logging  road  across  the 
allotments.  The  corporation  has  offered  to  buy 
the  allotments  and  to  present  them  to  the  tribe 
in  exchange  for  a  permanent  right-of-way.  You 
suggest  that  the  Superintendent  "advise  the  cor- 
poration and  the  Indians  in  regard  to  the  methods 
outlined"  in  order  that  they  may  "determine 
what  method  will  be  used  to  obtain  the  necessary 
road  right-of-way."  It  does  not  seem  to  me  that 
you  have  outlined  clearly  any  method  by  which  the 
corporation  may  obtain  the  right  to  construct  the 
proposed  road. 

In  the  first  place,  the  corporation  apparently 
desires  to  use  the  road,  after  its  construction,  not 
only   for   the    term   of  its   timber   contract,    which 


terminates  in  1955,  but  for  an  indefinite  period 
thereafter.  After  the  termination  of  its  timber  con- 
tract the  corporation  proposes  to  use  the  road  for 
the  transportation  of  logs  and  supplies  from  lands 
outside  of  the  reservation  to  its  headquarters  camp 
at  Neah  Bay  on  the  reservation.  The  Superintend- 
ent states  that  it  would  be  a  severe  loss  to  the 
Indians  if  the  company  were  required  to  move 
elsewhere  after  the  reservation  timber  had  been 
logged,  and  that  the  corporation  plans  to  improve 
its  present  camp  at  considerable  expense  if  it  can 
secure  the  right  to  use  the  road  after  the  termina- 
tion of  its  timber  contract.  Yoxir  answer  seems  to 
indicate  that  no  right  to  use  the  land  in  question 
beyond  the  period  of  the  timber  contract  can  be 
gianted  at  this  time.  I  know  of  no  legal  objection 
to  the  granting  of  a  right-of-way  or  the  issuance  of 
a  revocable  permit  with  the  consent  of  the  Indian 
owners  beyond  the  period  of  the  timber  contract. 
If  there  are  factors  which  make  it  unwise  from  an 
administrative  standpoint  to  consider  at  this  time 
any  proposal  which  the  company  might  make  in 
order  to  secure  the  right  to  use  these  lands  after 
the  termination  of  its  timber  contract,  it  seems 
to  me  that  the  corporation  should  be  so  informed, 
even  though  this  may  result  in  the  corporation's 
plan  to  move  its  headquarters  camp  from  the  reser- 
vation at  the  termination  of  its  present  timber 
contract. 

You  refer  to  the  fact  that  one  of  the  allottees 
refuses  to  consent  to  the  granting  of  a  right-of-way 
across  his  allotment  unless  the  sum  of  $10,000  is 
paid  for  10  acres  informally  appraised  at  $20  an 
acre.  You  make  no  further  reference  to  the  prob- 
lem presented  by  this  Indian's  refusal  to  permit 
the  company  to  cross  his  lands  other  than  your 
statement  that  under  the  rulings  of  this  office  "a 
revocable  permit  for  the  transportation  of  timber 
from  nonrcservation  land  over  Indian  land  may 
not  be  granted  over  the  objection  of  an  Indian." 
The  Superintendent  should  be  informed  that  in 
the  absence  of  statutory  authority  this  Department 
cannot  permit  the  use  of  Indian  land  for  any  pur- 
pose without  the  consent  of  the  Indian  owner. 
This  is  true  regardless  of  whether  the  permission 
sought  is  for  the  transportation  of  timber  from 
nonrcservation  or  reservation  lands.  In  the  present 
case  apparently  the  company  desires  to  use  this 
Indian's  land,  at  least  for  the  present,  for  the 
transportation  of  reservation  timber. 

On  the  first  page  of  your  letter  you  refer  to  a 
revocable  permit  while  on  the  second  page  you 
discuss  casement  deeds.  I  am  afraid  that  the  Super- 
intendent will  not  be  able  to  tell  from  your  letter 
whether  you  are  proposing  as  one  method  to  secure 
the  desired  permission  to  cross  the  allotments  the 


January  2,   1945 


Opinions  of  the  Solicitor 


1309 


issuance  of  revocable  permits  with  the  consent  of 
the  Indian  owners  and,  as  another  method,  the 
execution  of  easement  deeds  by  the  Indian  owners 
with  the  approval  of  the  Secretary. 

The  second  and  third  paragraphs  on  page  two 
of  the  letter  are  ambiguous.  In  the  second  para- 
graph you  state  that  because  many  inherited  in- 
terests in  the  allotments  are  probably  held  by 
minors  or  incompetents  it  would  not  be  feasible 
to  issue  fee  patents  to  the  Indians  so  that  the 
patentees  might  sell  the  land  to  the  company  which, 
in  turn,  would  convey  to  the  tribe  in  exchange 
for  a  permanent  right-of-way.  Yet  in  the  third 
paragraph  you  suggest  that  the  Indians  might 
execute  deeds  conveying  their  allotments  to  the 
United  States  in  trust  for  the  tribe  "excepting 
therefrom  the  land  to  be  contained  in  the  right- 
of-way."  Will  there  not  be  just  as  many  minors 
and  incompetents  involved  in  the  conveyances  to 
the  United  States  as  if  the  lands  were  being  con- 
veyed to  the  corporation?  Perhaps  you  mean  to 
;{  suggest  that,  since  many  of  the  allotments  affected 
are  in  heirship  status,  the  Secretary  could  sell  the 
inherited  land  to  the  tribe  without  the  necessity 
of  securing  deeds  from  the  heirs,  imder  the  author- 
ity of  the  act  of  June  25,  1910  (36  Stat.  855,  25 
U.S.C.  sec.  372) ,  and  as  a  part  of  the  same  trans- 
action grant  a  right-of-way  to  the  corporation. 
If  that  is  what  you  had  in  mind  there  would,  of 
course,  be  a  much  smaller  number  of  persons  from 
whom  deeds  would  have  to  be  obtained.  May  I 
suggest  that,  in  any  event,  the  Superintendent 
should  be  informed  that  the  Secretary  can  sell  the 
heirship  lands  to  the  tribe  and  that  the  tribe  can 
acquire  the  lands  with  the  money  furnished  by 
the  corporation. 

I  do  not  understand,  from  the  third  paragraph 
on  page  two,  whether  you  propose  that  there  be 
two  instruments  executed  covering  each  allotment, 

(1)  a  conveyance  of  the  allotment  to  the  United 
States  in  trust  for  the  tribe  "excepting  therefrom 
the  land  to  be  contained  in  the  right-of-way"  and 

(2)  an  easement  deed  to  the  corporation  covering 
the  portion  of  the  allotment  excepted  from  the 
conveyance  to  the  United  States  in  trust  for  the 
tribe,  with  a  provision  therein  that  the  portion 
covered  by  the  right-of-way  shall  vest  in  the  United 
States  in  trust  for  the  tribe  at  the  termination  of 
the  right-of-way,  or  whether  there  is  to  be  only 
one  instrument  conveying  the  allotment  to  the 
United  States  in  trust  for  the  tribe  except  the 
right-of-way  for  the  road  which,  by  the  same  in- 
strument, is  to  be  granted  to  the  corporation  for  a 
definite  period,  at  the  termination  of  which  the 
right-of-way  will  be  merged  with  the  fee  in  the 
tribe.  Is  it  your  intention  that  only  the  portions 
of  the  allotments  not  needed  for  the  road  shall  be 


conveyed  to  the  United  States  in  trust  for  the  tribe 
and  that  separate  easement  deeds  be  executed  to 
the  corporation  for  the  remaining  portions  of  the 
allotments?  In  any  event,  appropriate  words  of 
conveyance  should  be  suggested  to  the  Superin- 
tendent to  accomplish  what  you  have  in  mind. 

Since  there  is  nothing  to  indicate  that  the  com- 
pany would  be  willing  to  make  a  present  of  the 
allotments  to  the  tribe  in  exchange  for  a  right- 
of-way  limited  to  its  timber  contract  on  the  reser- 
vation, and  since  its  offer  was  apparently  based  on 
the  acquisition  of  a  permanent  or  indefinite  right- 
of-way,  it  might  be  wiser,  if  the  right-of-way  is  to 
be  limited  to  the  period  of  the  timber  contract,  to 
place  more  emphasis  on  the  possibility  of  gianting 
rights-of-way  by  easement  deeds  to  the  corporation 
by  the  owners  with  the  approval  of  the  Depart- 
ment or  to  the  granting  of  revocable  permission 
by  the  Department  with  the  consent  of  the  owners 
than  on  the  acquisition  by  the  tribe  of  the  allot- 
ments at  this  time. 

One  other  matter  discussed  in  your  letter  re- 
mains for  consideration.  You  state  that  under  sec- 
tion 1  of  Article  VIII  of  the  constitution  of  the 
Makah  Tribe  the  lands  may  be  condemned  by  any 
agency  of  the  State  of  Washington,  the  Federal 
Government  or  by  the  tribe  itself,  and  you  suggest 
that  since  the  logging  road  is  a  necessity  for  the 
removal  of  tribal  timber  and  will  be  of  benefit  to 
the  tribe  as  a  whole  the  tribe  itself  should  institute 
condemnation  proceedings. 

I  do  not  agree  that  condemnation  by  the  tribe 
should  be  suggested  as  a  method  of  securing  to 
the  corporation  the  right  to  cross  the  allotments. 
In  the  first  place,  I  doubt  that  the  tribe  could  suc- 
cessfully maintain  a  suit  to  condemn  these  lands. 
The  Makah  constitution  provides  that  allotted 
lands  may  be  condemned  "under  existing  law." 
Section  3  of  the  act  of  March  3,  1901  (31  Stat. 
1084,  25  U.S.C.  sec.  357) ,  authorizes  the  condemna- 
tion of  allotted  lands  "for  any  public  purpose 
under  the  laws  of  the  State."  The  United  States 
would  be  an  indispensable  party  to  any  suit  affect- 
ing these  lands,^  and,  unless  condemnation  pro- 
ceedings are  authorized  by  that  act,  I  know  of  no 
way  in  which  the  United  States  could  be  made  a 
party  to  the  action. 

The  tribe  would  have  difficulty  in  establishing 
the  "public  purpose"  of  the  proposed  road  under 
the  laws  of  the  State  of  Washington.  True,  those 
laws  permit  the  taking  of  private  ways  of  necessity 
for    logging    roads.-    That    permission    is    granted. 


^Minnesota  v.  United  States,  .W5  U.S.  .'582    (1938). 
"  Remington's    Revised    StaUttes    of    Washington,    section 
936-1,  1940  Supplement. 
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however,  by  virtue  of  section  16,  Article  I,  of  the 
State  constitution  wliich  provides  that  private  prop- 
erty shall  not  be  taken  for  private  use  "except  for 
private  ways  of  necessity",  and  that  whenever  any 
attempt  is  made  to  take  private  property  for  a  use 
alleged  to  be  public  the  question  of  whether  the 
contemplated  use  is  public  shall  be  for  judicial 
determination. 

Congress  has  not  authorized  condemnation  of 
allotted  lands  for  all  purposes  permitted  by  the 
State  laws  but  only  for  "any  public  purpose" 
under  those  laws.  The  State  of  Washington  itself 
recognizes  that  a  private  way  of  necessity  is  not  a 
public  purpose.  The  case  cited  by  you  does  no  more 
than  uphold  the  constitutionality  of  the  Washing- 
ton statute  authorizing  the  taking  of  private  prop- 
erty for  a  private  way  of  necessity. 

In  the  second  place,  even  if  the  tribe  were  suc- 
cessful in  maintaining  a  condemnation  suit  and 
if  title  to  the  land  were  vested  in  the  tribe,  the 
tribe  could  not  grant  permission  to  the  corpora- 
tion to  use  the  tribal  lands  even  for  the  entire 
period  of  the  timber  contract  without  an  amend- 
ment to  its  corporate  charter.  That  charter  limits 
leases  and  permits  covering  tribal  land  to  a  period 
of  five  years.  Amendment  of  the  charter  requires 
approval  by  the  Secretary  and  ratification  by  a 
majority  vote  of  the  adidt  members  of  a  popular 
refercndimi.  Presumably  the  corporation  woidd  not 
be  willing  to  stand  the  cost  of  a  condemnation 
suit  as  well  as  the  cost  of  the  allotments  and  of 
building  the  road  without  assurance  that  it  cotdd 
use  the  road  at  least  until  it  had  fulfilled  its 
timber  contract  on  the  reservation. 

I  sugs^est,  therefore,  that,  notwithstanding  the 
desirability  of  acquiring  these  allotments  for  the 
tribe,  the  less  cumbersome  way  of  securing  to  the 
corporation  the  right  to  build  this  logging  road 
over  the  allotments  for  the  purpose  of  enabling 
it  to  fulfill  its  timber  contract  would  be  by  the 
issuance  of  a  revocable  permit  by  the  Secretary 
with  the  consent  of  the  Indians  or  by  the  execution 
of  easement  deeds  from  the  Indians  to  the  cor- 
portation  with  the  approval  of  the  Secretary.  Since 
there  appears  to  be  only  one  allottee  who  will 
not  agree  to  let  the  corporation  cross  his  lands  it 
might  be  well  if  the  Superintendent  were  to  point 
out  to  him  the  fact  that  his  refusal  is  inimical  to 
the  interest  of  the  tribe  as  a  whole.  Perhaps  if 
the  tribal  interest  were  properly  explained  to  the 
Indian  he  would  agree  to  whatever  plan  is  adopted 
by  the  other  Indian  landowners. 

Fowler  Harper, 

Solicitor. 


Status  of  Allotted  Lands  of  Tribes  Organized 
Under  Oklahoma  Indian  Welfare  Act 


M-33510 

Memoranchun: 


January  11,  19-f5. 


Lands  allotted  to  Indians  of  the  Sac  and  Fox,  Iowa, 
Cheyenne  and  Arapaho  Tribes  are  not  reserva- 
tion lands  within  the  meaning  of  the  Act  of 
February  15,  1901  (31  Stat.  790,  43  U.S.C.  sec. 
959)  ,  which  authorizes  the  Secretary  to  issue 
grants  of  rights-of-way  over  certain  lands. 

The  organization  of  the  Sac  and  Fox,  Iowa, 
Cheyenne  and  Arapaho  Indians  under  the  Okla- 
homa Indian  Welfare  Act  did  not  affect  the 
status  of  allotted  lands  within  the  boundaries 
of  their  former  reservations  which  had  been 
dissolved  by  agTeements  of  cession  duly  ratified 
by  the  Congress. 

Harper,  Solicitor: 


Memorandum  for  Assistant  Secretary  Chapman: 

At  the  request  of  the  Commissioner  of  Indian 
Affairs,  the  Commissioner  of  the  General  Land 
Office  has  presented  the  question  of  whether  his 
rejection  of  the  applications  of  the  Central  Rural 
Electric  Cooperative,  the  Cimarron  Electric  Co- 
operative, and  the  Kiwash  Electric  Cooperative, 
Inc.,  for  rights-of-way  for  electric  transmission  lines 
over  land  allotted  to  Iowa,  Sac  and  Fox,  and 
Cheyenne  and  Arapaho  Indians  should  be  recon- 
sidered. These  applications  had  been  submitted  on 
November  9,  1942,  November  24,  1942,  and  Jan- 
uary 6,  1943,  respectively,  pursuant  to  the  pro- 
visions of  the  acts  of  February  15,  1901  (51  Stat. 
790,  43  U.S.C.  sec.  959),  and  March  4,  1911  (36 
Stat.  1253,  43  U.S.C.  sec.  961).  They  were  held 
in  abeyance  pending  disposition  by  the  Supreme 
Court  of  the  case  of  United  States  v.  Oklahoma  Gas 
and  Electric  Company  (318  U.S.  206).  After  the 
Court  had  decided  that  the  above-mentioned  acts 
did  not  apply  to  allotments  within  the  boundaries 
of  the  former  Kickapoo  Reservation  in  Oklahoma, 
the  Commissioner  of  the  General  Land  Office  in- 
formed the  applicants  that  their  applications  could 
not  be  granted  because  the  lands  involved  were 
in  the  same  category  as  the  allotted  lands  of  the 
Kickapoo  Indians.  The  Commissioner's  decisions 
on  the  applications  of  the  Central  Rural  Electric 
Cooperative  and  the  Kiwash  Electric  Cooperative, 
Inc.,  were  approved  by  the  Department  on  May 
12,  1943,  and  October  29,  1943,  respectively.  The 
decision  on  the  application  of  the  Cimarron  Elec- 
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trie    Cooperative    was    not    presented    for    depart- 
mental  review. 

In  1890  agieements  of  cession  were  obtained 
from  the  Cheyenne  and  ArapaJio,  the  Sac  and  Fox 
and  Iowa  Tribes.  These  agreements  were  negotiated 
in  pursuance  of  the  then  general  policy  of  reducing 
Indian  reservations  and  allotting  lands  in  severalty 
to  individual  Indians.  The  agreements  with  the 
Sac  and  Fox  and  Iowa  Tribes  were  ratified  by  the 
act  of  February  13,  1891  (26  Stat.  749),  and  the 
agieement  with  the  Cheyenne  and  Arapaho  Tribe 
was  ratified  by  the  act  of  March  3,  1891  (26  Stat. 
989,  1022) .  Each  of  these  agreements  ceded  to  the 
United  States  specifically  described  tracts  of  land 
then  in  tribal  ownership  for  a  money  consideration 
and  allotments  of  land  in  severalty  within  the 
ceded  areas  to  members  of  the  tribes.  The 
Cheyenne  and  Arapaho  agreement  reserved  from 
allotment  certain  lands  "now  used  or  occupied  for 
military,  agency,  school,  school  farm,  religious,  or 
for  other  public  purposes."  But  the  resei-ved  lands 
were  not  excluded  from  the  cession.  The  Iowa 
agreement  excluded  from  the  cession  and  reserved 
to  the  tribe  a  10-acre  tract  of  land  for  religious, 
education  and  burial  purposes.  The  Sac  and  Fox 
excluded  from  the  cession  and  reserved  to  the 
tribe  a  quarter  section  of  land  on  which  the  Sac 
and  Fox  Agency  was  located,  and  a  whole  section 
of  land  then  set  apart  for  school  and  farm.  With 
these  exceptions  the  cessions  made  by  these  Indian 
tribes  differed  in  no  respect  from  the  cession  agree- 
ment interpreted  by  the  Supreme  Court  in  United 
States  V.  Oklahotna  Gas  and  Electric  Company, 
snpra,  and  in  conformity  with  the  decision  in  that 
case  it  must  be  held  that  the  ceded  lands  including 
the  allotments  subsequently  made  ceased  to  be  a 
"reservation"  as  that  term  is  used  in  the  acts  of 
February  1.5,  1901,  and  March  4,  1911,  supra. 

No  change  in  this  situation  has  been  wrought 
by  subsequent  legislation.  In  the  case  of  the  Iowa 
and  Sac  and  Fox,  neither  executive  nor  legislative 
recognition  of  the  existence  of  leservations  subse- 
quent to  the  cession  has  been  found.  In  the  case 
of  the  Cheyenne  and  Arapaho,  the  Congress  has 
by  sundry  appropriation  acts  enacted  during  the 
years  1894  to  1923  made  appropriations  for  the 
support  of  the  Cheyenne  and  Arapaho  "who  have 
been  collected  on  the  reservation  set  apart  for  their 
use  and  occupation  in  Oklahoma."  ^  In  1908  -  Con- 
gress authorized  the  sale  of  a  part  of  the  school 
reserve  "for  the  benefit  of  the  Indians  of  the 
Cheyenne  and  Arapaho  Reservations,"  and  in 
1938  ■*  Congress  set  aside  certain  lands  "for  the  use 


and  benefit  of  the  Indians  of  the  Cheyenne  and 
Arapaho  Reservation."  These  references  to  a  "leser- 
vation"  or  "reservations"  of  the  Cheyenne  and 
Arapaho  fall  far  short  of  restoring  the  allotted 
lands  to  a  reservation  status.  None  of  them  had 
that  purpose  in  mind.  With  the  sole  exception  of 
the  act  of  April  13,  1938,  which  has  no  application 
to  allotted  lands  and  which  could  be  regarded  as 
giving  reservation  status  only  to  the  limited  acreage 
described  therein,  none  of  the  acts  purported  to 
restore  the  tribal  title  which  had  previously  been 
conveyed  to  the  United  States.  The  terms  "reser- 
vation" or  "reservations"  evidently  were  used  not 
to  indicate  an  understanding  of  tlie  Congress  that 
the  dissolved  reservation  had  been  reestablished  but 
rather  in  a  geographic  sense  "to  describe  a  region 
in  Oklahoma  as  of  a  time  subsequent  to  the  dis- 
solution." See  United  States  v.  Oklahoma  Gas  and 
Electric  Company,  snpra.  Any  possible  doubt  about 
this  conclusion  would  appear  to  be  removed  by  the 
act  of  June  17,  1910  (36  Stat.  .533)  ,  in  which  the 
Congress,  with  full  knowledge  concerning  the  status 
of  the  lands,'  correctly  referred  to  "what  was 
formerly  Cheyenne  and  Arapaho  Indian  Reserva- 
tion." 

The  Commissioner  of  Indian  Affairs  suggests  that 
by  organization  under  the  Oklahoma  Indian  Wel- 
fare Act  of  June  26,  1936  (49  Stat.  1967,  25  U.S.C. 
sees.  501—509)  ,  these  tribes  acquired  jurisdiction 
of  the  lands  formerly  included  in  their  reservations 
and  that  the  approval  of  the  tribal  constitution 
should  be  regarded  as  recognition  of  the  existence 
of  the  reestablished  reservations.  This  suggestion 
is  without  merit.  There  is  nothing  in  the  Okla- 
homa Indian  Welfare  Act  itself,  or  in  its  legislative 
history,  to  indicate  an  intent  on  the  part  of  Con- 
gress to  reestablish  merely  by  organization  there- 
under any  dissolved  Indian  reservation.  Section  3, 
which  deals  with  the  organization  of  tribes,  does 
not  make  any  reference  to  reservations.  Lands  ac- 
quired under  the  act  for  the  use  and  benefit  of 
the  tribe  and  held  in  trust  by  the  United  States 
may  no  doubt  acquire  a  reservation   status."' 

This  office  has  apparently  taken  the  view  in  its 
memorandum  of  Jvme  30,  1938  (before  the  deci- 
sion in  the  Oklahoma  Gas  and  Electric  Company 
case) ,  that  an  allotment  "in  the  Cheyenne  and 
Arapaho  reservation"  is  part  of  a  reservation 
within  the  meaning  of  the  drainage  ditch  right-of- 
way  act  of  March  3,  1891  (26  Stat.  1101).  The 
memorandum  assumes  the  continued  existence  of 
the  reservation  without  discussing  that  point,  and 
deals  .solely  with  the  question  of  whether  an  allot- 


^See,  e.g..  acts  of  August  15,  1894    (28  Stat.  286,  302)  ,  and 
January  24.  1923    (42  Stat.  1174,  1195). 
=  Act  of  May  29,  1908    (35  Stat.  444,  447)  . 
'Act  of  April  13,  1938    (52  Stat.  213). 


^See  H.R.  Rep.  704,  62d  Cong..  2d  sess.,  1912. 
''Solicitor's   opinions   M.   30582,   August   24,    1942,   and    M. 
33246,  September  16,  1943. 
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ment  can  be  considered  to  be  a  part  thereof.  There 
is  no  doubt  that  an  Indian  reservation  may  include 
individual  allotments.  However,  there  must  be  a 
recognized  reservation  with  definite  boundaries 
within  which  the  allotment  is  located  before  this 
principle  can  be  applied.  United  States  v.  Sutton, 
215  U.S.  291. 

The  situation  discussed  in  our  opinion  of  Septem- 
ber 16,  1943  (M-33246) ,  concerning  the  reserva- 
tion of  the  Siletz  Indians  of  Oregon  covers  a  some- 
what different  fact  situation.  There  the  reservation 
continued  to  exist  in  spite  of  the  allotments  and 
we  found  a  continuation  of  the  general  body  and 
boundaries  of  the  reservation. 

Practically,  the  result  of  a  determination  that 
these  allotted  lands  are  not  within  the  scope  of  the 
acts  of  February  15,  1901,  and  March  4,  1911,  is 
simply  that  it  will  be  necessary  for  the  companies 
to  obtain  from  each  allottee,  subject  to  approval 
of  the  Department,  a  permit  or  an  easement  deed 
covering  the  segment  of  the  right-of-way  across  his 
or  her  individual  allotment.  The  files  indicate  that 
statements  of  consent  have  already  been  obtained 
from  most  of  the  individuals  concerned. 

While  it  is  my  conclusion  that  the  prior  de- 
cisions in  this  matter  are  correct  and  that  they 
should  not  be  distinbed,  I  express  no  opinion  on 
the  question  whether  the  lands  involved  could 
properly  be  considered  as  reservations  lands  for 
purposes  other  than  the  application  of  the  acts 
of  February  15,  1901,  and  February  4,  1911,  supra. 

Fowler  Harper, 

Solicitor. 

Approved:   January  11,  1945. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Right  of  the  Bureau  of  Reclamation  to 
Build  a  Weir  Across  Indian  Land 


M-33937 


January  26,  1945. 


Memorandum  for  Assistant  Secretary  Chapman: 

At  the  conference  held  in  the  office  of  Assistant 
Secretary  Straus  on  December  8,  1944,  concerning 
construction  of  the  Palo  Verde  weir  authorized 
by  the  act  of  April  1,  1944  (Public  Law  279,  78th 
Cong.,  2d  sess.) ,  you  made  a  request  to  Mr.  Seagle 
that  this  office  consider  two  questions  in  connec- 
tion therewith,  as  follows: 

(1)    Has  the  Bureau  of  Reclamation  acquired  the 
necessary  rights  in  connection  with   the  construc- 


tion of  the  weir  as  directed  in  paragraph  2  of  the 
Secretary's  memorandum  of  May  3,   1944? 

(2)  If  not,  is  there  authority  to  condemn  such 
interest  in  tribal  lands  as  may  be  necessary  to  make 
possible  the  construction  of  the  weir? 

I  have  examined  such  files  as  have  been  submitted 
by  the  Indian  Office,  and  the  files  of  the  Bureau 
of  Reclamation,  lelating  to  the  negotiations  for 
the  right-of-way.  It  appears  that  on  March  18, 
1944,  S.  A.  McWilliams,  the  Construction  Engineer 
at  the  Parker  Dam  Power  Project,  wrote  to  the 
Colorado  River  Tribal  Council  requesting  that 
"permission  be  granted"  to  the  Bureau  of  Recla- 
mation to  erect  and  maintain  a  cable-way  tail-tower 
on  either  or  both  of  Lots  1  and  2  of  Section  35, 
Township  5  North,  Range  22  West,  Gila  and  Salt 
River  Base  &  Meridian,  together  with  a  right  of 
ingress  and  egress  over  other  tribal  lands  from  es- 
tablished highways  to  the  location  of  the  tail- 
tower.  To  this  letter  the  Tribal  Council  replied 
on  March  25,  1944,  informing  Mr.  McWilliams 
that  it  had  adopted  a  resolution  to  the  effect  that 
his  request  would  be  held  in  abeyance  until  such 
time  as  the  Indian  Service  engineers  could  de- 
termine whether  the  construction  of  the  weir  would 
be  detrimental  to  the  reservation  lands.  However, 
the  file  also  contains  the  minutes  of  a  meeting  of 
the  Tribal  Council  on  May  31,  1944,  at  which 
E.  W.  Ryland,  an  engineer  at  the  Parker  Dam  dis- 
cussed the  construction  of  the  weir  further  with 
the  Council,  and  requested  the  grant  of  the  neces- 
sary rights.  The  minutes  of  the  meeting  record 
that— 

"After  much  discussion  the  Council  agreed 
to  the  right  of  way  and  a  letter  was  sent  to 
Mr.  McWilliams  of  Parker  Dam  advising  him 
that  the  Council  had  agreed  to  giant  the 
United  States  Bureau  of  Reclamation  permis- 
sion to  erect  and  maintain  a  Palo  Verde  Valley 
Intake  and  an  access  highway  to  reach  this 
point.  The  Council  set  a  rate  of  $5.00  per  acre 
per  annum  for  all  land  used  in  the  necessary 
access  highway  after  its  departure  from  the 
established  trail  which  generally  parallels  the 
telephone  line  and  for  the  land  contained  in 
Lots  1  and  2  of  Section  35,  Township  5  North, 
Range  22  West.  A  formal  permit  to  be  drawn 
after  acreage  had  been  determined  by  the 
Reclamation  Service,  same  to  terminate  six 
months  after  the  war  is  over." 

The  letter  referred  to  in  the  minutes  was  sent 
the  same  day  by  the  Tribal  Council  to  Mr.  Mc- 
Williams. The  letter  reads  as  follows: 

"This  letter   is  in   the   nature  of  a  reply   to 
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your  letter  addressed  to  this  Tribal  Council 
under  date  of  March  18,  1944,  in  which  letter 
you  requested  permission  from  the  Colorado 
River  Tribal  Council  for  the  United  States 
Bureau  of  Reclamation  to  erect  and  maintain 
a  cableway  tail-tower  on  the  Arizona  side  of 
the  river  opposite  the  Palo  Verde  Valley  In- 
take and  an  access  highway  to  reach  this  point. 

"Your  request,  as  you  know,  was  held  in 
abeyance  pending  information  from  the  In- 
dian Office.  This  information  was  received 
here  May  29. 

"After  reading  the  Secretary  of  the  Interior's 
Memorandum  of  May  3  and  conferring  with 
your  Mr.  Ryland  today,  the  Council  in  special 
session  today  has  agreed  to  grant  you  the  per- 
mission you  request  at  the  rate  of  $5.00  per 
acre  per  annum  for  all  land  used  in  the  neces- 
sary access  highway  after  its  departure  from  the 
established  trail  which  generally  parallels  the 
telephone  line  and  for  the  land  contained  in 
Lots  1  and  2  of  Section  35,  Township  5  North, 
Range  22  West. 

"After  the  acreage  has  been  determined  by 
you  a  formal  permit  will  be  drawn  to  termi- 
nate six  months  after  the  war  is  over." 

After  this  exchange  of  correspondence  the  Bu- 
reau of  Reclamation  proceeded  upon  the  assump- 
tion that  it  had  acquired  the  necessary  rights  and 
commenced  construction.  Thus,  on  June  13,  1944, 
the  Commissioner  of  Reclamation  sent  a  telegram 
to  the  Construction  Engineer  at  California  which 
reads:  "Re  Palo  Verde  weir.  Indian  Office  advises 
Tribal  Council  'approved  lease  to  Bureau  of  Rec- 
lamation for  duration.  Awaiting  survey  before 
submitting  covering  lease.'  "  Again,  on  June  26, 
1944,  S.  A.  Harper,  Chief  Engineer  of  the  Bureau 
of  Reclamation,  wrote  to  the  Commissioner  of  Rec- 
lamation: "Construction  of  the  temporary  weir 
in  the  Colorado  River,  including  the  connecting 
channel,  will  be  prosecuted  as  rapidly  as  possible 
now  that  the  Indian  Council  has  agreed  to  grant 
the  Bureau  the  necessary  right  of  way  privileges." 
Indeed,  the  Colorado  River  Agency  also  made  the 
same  assumption  as  late  as  November  14,  1944,  for 
on  this  date  the  Acting  Superintendent  wrote  a 
letter  to  the  Commissioner  of  Indian  Affairs  in 
which  he  stated:  "The  Colorado  River  Tribal 
Council  was  willing  to  cooperate  with  the  Bureau 
of  Reclamation  along  the  lines  outlined  by  Mr. 
McWilliams,  and  they  passed  a  resolution  grant- 
ing a  permit  that  they  requested."  However,  the 
Acting  Suj>erintendent  advised  the  Commissioner 
of  Indian  Affairs  on  December  16,  1944,  that  no 
resolution    was    adopted    by    the    Tribal    Council 


which  simply  treated  the  matter  as  an  order  of 
business. 

In  the  same  letter  of  November  14  it  is  also 
intimated  that  the  Bureau  of  Reclamation  sub- 
mitted a  form  of  permit  eliminating  the  provision 
limiting  the  terms  of  the  {>ermit  to  the  duration  of 
the  war  and  six  months  thereafter.  I  find  it  difficidt, 
however,  to  believe  that  this  was  done  in  view  of 
the  Secretary's  instruction  in  his  memorandum  of 
May  3,  which  specified  "the  period  of  said  permit 
to  extend  from  the  date  of  execution  to  six  months 
after  the  termination  of  the  present  war."  More- 
over, it  is  suggested  by  some  documents  in  the  files 
of  the  Bureau  of  Reclamation  that  the  statement 
in  the  letter  of  November  14  is  based  upon  a  mis- 
understanding of  some  objection  made  in  a  memo- 
randum dated  October  23  from  District  Counsel 
Coffey  to  the  Regional  Director  of  the  Bureau  of 
Reclamation  at  Boulder  City  to  a  form  of  permit 
submitted  by  the  Tribal  Council,  which  appar- 
ently contained  two  articles  relating  to  the  term 
of  the  permit,  one  of  which  the  District  Counsel 
thought  to  be  redundant.  However,  the  revised 
permit  attached  to  his  memorandum  does  not 
show  that  the  language  limiting  the  permit  to  the 
duration  of  the  war  and  six  months  thereafter  was 
eliminated.  Under  these  circumstances,  there  is  no 
reason  to  think  that  the  Bureau  of  Reclamation 
had  withdrawn  from  whatever  arrangement  had 
originally  been  made. 

The  formal  permit  contemplated  in  the  Tribal 
Council's  motion  and  letter  of  May  31,  1944,  has 
not  been  executed  because  the  Indians  have  in- 
sisted upon  the  insertion  of  a  clause  therein  re- 
quiring the  Bureau  of  Reclamation  to  assume  lia- 
bility for  any  damages  to  reservation  lands,  and 
providing  for  the  removal  of  the  weir  upon  termi- 
nation of  the  war.  The  Bureau  of  Reclamation  re- 
fused to  sign  any  permit  containing  such  a  clause, 
taking  the  position  that  it  could  not  do  so  without 
express  legislative  authority.  The  Tribal  Council 
is  now  taking  the  position  that  continued  occu- 
pancy of  the  reservation  site  by  the  Bureau  of 
Reclamation  will  be  construed  by  it  as  an  accept- 
ance of  the  permit  in  the  form  desired  by  it  but  it 
is  hardly  necessary  to  say  that  such  a  result  could 
not  be  accomplished  by  the  unilateral  action  of 
the  Tribal  Coimcil. 

Whether  as  a  result  of  the  negotiations,  the  Bu- 
reau of  Reclamation  has  acquired  whatever  rights 
are  necessary  to  proceed  with  the  construction  of 
the  weir  must  in  turn  depend  upon  the  answer  to 
the  question  whether  the  contract  which  it  has 
made  with  the  Tribal  Council  is  so  definite  and 
certain  that  equity  would  grant  specific  perform- 
ance thereof.  The  general  test  of  certainty  is  the 
absence  of  reasonable  doubt  as  to  the  intention  of 
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the  parties.  See  Arner.  Juris,  vol.  49,  sec.  22  of  title 
"Specific  Performance,"  and  cases  there  cited.  While 
the  Tribal  Council  may  not  be  stibject  to  suit,  the 
Bureau  of  Reclamation  has  entered  upon  and  taken 
possession  of  the  necessary  lands,  and  therefore  no 
decree  of  specific  performance  is  required.  If  any 
action  is  taken,  it  would  have  to  be  initiated  by 
the  Tribal  Council. 

The  terms  of  the  agreement  between  the  Tribal 
Council  and  the  Bureau  of  Reclamation  are  un- 
questionably definite  and  certain  with  respect  to 
its  duration,  the  desaiption  of  the  premises,  and 
the  consideration.  The  term  would  run  from  the 
date  the  Bureau  of  Reclamation  took  possession  of 
the  premises  to  six  months  after  the  termination 
of  the  war.  The  premises  to  be  covered  by  the 
agreement  were  not  precisely  fixed  in  either  the 
request  of  the  Bureau  of  Reclamation  nor  in  the 
Tribal  Council's  motion  of  May  31,  1944,  but  it 
was  left  to  the  Bureau  of  Reclamation  to  determine 
unilaterally  the  extent  of  the  acreage  that  wotild 
be  needed.  The  Bureau  has  determined  the  prem- 
ises to  be  occupied  by  taking  possession  of  them, 
and  by  describing  them  formally  in  the  permit 
subsequently  submitted  to  the  Tribal  Council.  It 
has  been  said  that  "the  fact  that  some  of  the  terms 
of  a  contract  are  left  to  future  determination  does 
not  preclude  specific  enforcement  of  the  contract 
upon  the  ground  of  indefiniteness  or  uncertainty, 
where  the  contract  itself  provides  the  method  of 
means  by  which  such  uncertain  terms  may  be  made 
certain  .  .  ."  Atner.  Juris,  vol.  49,  sec.  24  of  title 
"Specific  Performance,"  and  cases  there  cited.  The 
consideration  provided  in  the  agreement  is  $5  per 
acre  per  annum  for  all  land  used,  whether  for  the 
access  highway,  or  the  lots  1  and  2  of  Section  35, 
Township  5  North,  Range  22  West. 

It  is  true  that  the  motion  adopted  by  the  Coun- 
cil contemplated  and  stated  that  "a  formal  permit" 
was  to  be  drawn  after  the  acreage  had  been  de- 
termined by  the  Reclamation  Service.  But  the  mere 
provision  for  the  execution  of  a  formal  agreement 
does  not  imply  that  a  present  agreement  has  not 
already  been  reached  informally,  especially  where 
as  here  one  of  the  parties  to  the  agreement  has 
acted  upon  it.  Thus  it  has  been  held  that  the 
provision  for  the  execution  of  a  lease  in  the  future 
does  not  necessarily  show  that  a  mere  contract 
for  a  future  lease  is  intended,  since  such  language 
may  be  inserted  merely  to  secure  the  execution  of 
a  more  formal  instrument.  See  Tiffany,  H.  I.:  Law 
of  Real  Property,  3d  ed.  1939,  section  84,  and  cases 
there  cited. 

While  considerable  confusion  is  revealed  by  the 
papers  with  reference  to  the  nature  of  the  interest 
which  the  Tribal  Council  intended  to  grant,  and 
the  Bureau  of  Reclamation  to  acquire,  it  is  reason- 


ably certain  that  this  interest  was  either  an  ease- 
ment or  irrevocable  license  for  the  period  of  the 
war  emergency.  That  it  was  the  intention  to  secure 
merely  a  revocable  license  is  ruled  out  by  the  fact 
that  the  agreement  was  for  a  definite  term  and  for 
a  valuable  consideration,  and  contemplated  the  use 
of  the  land  for  specific  purposes. 

I  must  consider  also,  however,  whether  the  agree- 
ment is  invalidated  by  any  provision  of  the  tribal 
constitution  and  bylaws.  Article  IX,  section  2  of  the 
bylaws  requires  that  "final  decisions  of  the  Council 
on  matters  of  temporary  interest"  shall  be  em- 
bodied in  resolutions.  The  Tribal  Council  here 
acted  by  motion  rather  than  resolution.  A  motion 
has  been  held  to  be,  however,  equivalent  to  a  reso- 
lution, and  to  satisfy  the  requirement  of  the  adop- 
tion of  a  resolution.  City  of  Spokane  v.  Ridpath, 
132  Pac.  638  (Wash.);  Monroe  v.  Pearson,  157 
N.W.  849  (Iowa)  ;  State  v.  Summers,  144  N.W.  730 
(S.D.)  .  However,  Article  VI,  section  1,  subdivision 
(c) ,  provides  that  "no  tribal  lands  shall  ever  be 
encumbered  or  sold,  or  leased  for  a  period  exceed- 
ing five  years  .  .  .,"  and  an  easement  would  appear 
to  be  an  "encumbrance."  Brownback  v.  Spangler, 
139  Atl.  524,  525  (N.J.)  ;  Lavey  v.  Graeme,  22i 
N.W.  436,  437  (Mich.)  ;  Thackeray  v.  Knight,  192 
Pac.  263,  265  (Utah)  ;  Shaio  v.  Morrison,  H  S.W. 
(2d)  953,  955  (Tex.)  ;  Moore  v.  Clarke,  289  Pac. 
520,  523  (Wash.)  Huyck  v.  Andreic'i,  20  N.E.  581, 
582  (N.Y.)  ;  Cohen  v.  Shapiro,  147  Atl.  838,  839 
(Pa.)  ;  Knotzer  v.  Clark,  174  Pac.  657,  658  (Cal.)  ; 
Mitchell  V.  Warner,  5  Conn.  497,  527.  Since  the 
easement  will  subsist  until  six  months  after  the 
termination  of  the  war,  which  means  the  legal 
termination  of  the  war,  it  may  have  been  granted 
for  a  period  longer  than  that  permitted  by  the 
tribal  constitiuion.  On  the  other  hand,  this  is  only 
a  possibility  and  shoidd  not  affect  the  present 
validity  of  the  easements. 

Since  I  must  thus  conclude  that  the  Biueau  of 
Reclamation  has  acquired  valid  easements  across 
tribal  lands  for  a  period  not  to  exceed  five  years, 
there  is  no  need  to  consider  the  second  question, 
which  is  whether  condemnation  proceedings  may 
be  maintained.  In  conclusion,  however,  I  should 
point  out  that  the  grant  by  the  Indians  of  the  rights 
necessary  to  permit  the  construction  of  the  weir 
was  not  a  waiver  by  them  of  any  claim  for  com- 
pensation which  they  may  have  by  reason  of  inci- 
dental damage  to  reservation  lands  which  may  re- 
sult from  the  permission  granted.  If  the  Bureau  of 
Reclamation  is  without  authority  under  existing 
law  to  contract  with  the  Indians  for  payment  of 
just  compensation,  or  for  the  construction  of  works 
which  might  prevent  such  damage,  the  necessary 
legislative  authority  ought  to  be  obtained.  It  is  my 
understanding  that  the  intention  to  secure  such  leg- 
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islation  was  expressed  at  the  conference  of  Decem- 
ber 8,  1944. 

Felix  S.  Cohen, 

Acting  Solicitor. 
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There  is  no  legal  requirement  that  a  deduction  for 
a  proportionate  share  of  operating  costs  be  made 
from  the  travel  allowance  of  an  employee  using 
a  Government  automobile  on  official  business 
because  he  is  accompanied  by  an  unofficial  pas- 
senger. Section  13  (a) ,  Subsistence  Expense  Act  of 
1926  (44  Stat.  688),  5  Comp.  Gen.  289,  290 
(1943). 

Harper,  Solicitor: 

Metnorandum  for  the  Lhider  Secretary: 

Reference  is  made  to  the  attached  memorandum 
to  you  of  February  22  from  Paul  L.  Fickinger,  sign- 
ing for  the  Commissioner  of  Indian  Affairs,  in 
answer  to  your  memorandum  of  January  5,  and 
to  the  attached  draft  of  a  letter  which  he  proposes 
be  sent  to  the  Comptroller  General,  with  respect 
to  the  necessity  for  deducting  from  a  travel  ex- 
pense voucher  of  Charles  L.  Leech,  an  employee  of 
the  Bureau,  a  part  of  the  expense  of  operating  a 
Government-owned  automobile  used  by  Mr.  Leech 
for  travel  purposes  because  he  was  accompanied 
on  his  official   travel  by  his  wife. 

It  is  my  opinion  that  there  is  no  legal  require- 
ment that  the  deduction  be  made,  and  that  since 
the  letter  to  the  Comptroller  General  accordingly 
will  accomplish  no  useful  purpose,  it  should  not 
go  forward.  The  question  involved  is  one  of  ad- 
ministrative policy  and  procedure  rather  than  of 
law  or  accounting. 

As  pointed  out  in  your  memorandum  of  January 
5,  there  is  no  provision  in  the  Standardized  Gov- 
ernment Travel  Regulations,  issued  pursuant  to 
the  provisions  of  the  Subsistence  Expense  Act  of 
1926  (44  Stat.  688,  5  U.S.C.  sec.  821,  et  seq.,  as 
amended,  and  no  other  provision  of  law  has  been 
discovered,  which  now  requires  that  a  proportion- 
ate deduction  be  made  from  the  travel  allowance 
of  an  employee  using  a  Government  automobile 
because  he  is  accompanied  by  an  unofficial  pas- 
senger. 

The  position  taken  by  the  Bureau  of  Indian  Af- 
fairs that  a  proportionate  deduction  should  be 
made  appears  to  result  from  past  administrative 
practice,   the  necessity  for  which  no  longer  exists. 


On  February  16,  1938,  E.  J.  Armstrong,  signing 
for  the  Commissioner  of  Indian  AiTiurs,  issued  Cir- 
cular No.  3233,  titled  "Use  of  Government  Prop- 
erty" to  all  officers  and  employees  of  the  Bureau 
having  custody  of  Government  pro}>erty.  In  com- 
menting upon  the  use  of  Government  property  for 
imofficial  pinposes,  the  circular  called  attention  to 
the  now  familiar  provision  which  appeared  in  the 
Post  Office  Department  Appropriation  Act,  1938 
(act  of  May  14,  1937,  50  Stat.  137,  Title  II,  Section 
3  (b) )  ,  prohibiting  the  expenditure  of  appropri- 
ated filnds  lor  the  maintenance,  operation,  or  re- 
pair of  any  Government-owned,  passenger-carrying 
vehicle  not  used  exclusively  for  official  purposes. 
Circular  No.  3233  then  provided,  in  paragraph  7, 
that  "When  unofficial  travelers  accompany  an  em- 
ployee on  a  trip,  .  .  .  whether  in  a  personal  or  Gov- 
ernment car,  proportionate  deductions  must  be 
made  from  the  expense  of  operation  (this  does  not 
apply  to  mileage  allowance)  for  such  travelers.  .  .  . 
Information  as  to  niunber  ...  of  passengers  should 
appear  on  the  travel  voucher  covering  reimburse- 
ment for  expenses  of  operation  and  proper  deduc- 
tions should  be  made  pursuant  to  b  Comp.  Gen. 
110  and  other  decisions  by  the  Comptroller  Gen- 
eral." 

In  5  Comp.  Gen.  110  (1925),  Comptroller  Gen- 
eral McCarl  held  as  proper  the  deduction  from  the 
travel  allowance  of  a  Government  employee  of 
one-half  the  cost  of  gasoline  and  oil  used  by  him 
for  an  official  automobile  trip  on  which  he  was 
accompanied  by  his  wife.  That  ruling  which  ap- 
pears to  have  formed  the  basis  upon  which  Cir- 
cidar  No.  3233  rec|uired  partial  deductions  was 
made  prior  to  the  issuance  of  the  Standardized 
Government  Travel  Regidations.  Section  13(a)  of 
the  Regulations,  as  first  promulgated,  provided 
that  "If  the  accommodations  [on  trains  and  steam- 
ers] are  shared  by  the  traveler,  the  fact  shoidd  be 
stated  in  the  expense  accoimt  and  he  may  be  re- 
imbursed only  the  proportionate  share  of  the  costs. 
See  par.  13(d),  95."  By  an  amendment  of  the 
Regulations,  effective  November  15,  1942  (see 
Bureau  of  the  Budget  Circular  No.  401,  dated 
October  8,  1942) ,  however,  the  quoted  sentence 
was  eliminated,  thus  effecting  a  repeal  of  the  pro- 
vision requiring  proportionate  deduction.  In  ruling 
that  this  requirement  was  no  longer  in  force, 
Comptroller  General  Warren,  on  October  20,  1943, 
stated: 

"...  the  omission  from  the  amended  regu- 
lation here  involved  properly  may  be  con- 
strued to  mean  that  the  fidl  amount  of  the 
charge  for  a  berth  may  be  allowed  a  Govern- 
ment employee  traveling  on  official  business, 
notwithstanding  the  fact  that  a  member  of  his 
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family  may  have  shared  the  berth.  The  rule 
stated  in  the  decision  of  January  30,  1928,  7 
Comp.  Gen.  450,  and  in  other  decisions  which 
required  a  division  of  the  cost  of  a  berth  under 
such  circumstances  is,  by  virtue  of  the  amended 
regulation  here  involved,  no  longer  in  effect." 
23  Comp.  Gen.  289.  290. 

In  the  past,  a  deduction  from  travel  allowances 
for  the  cost  of  operation  of  a  Government-owned 
automobile  carrying  an  unofficial  passenger  has 
been  regarded  by  the  Comptroller  General  as  anal- 
ogous to  that  involving  train  accommodations. 
This  latest  pronouncement  accordingly  can  be  re- 
garded as  a  recognition  by  the  Comptroller  General 
that  under  the  amended  law  there  is  no  recjuire- 
ment  for  the  deduction  of  any  proportionate  share 
of  the  cost  of  automobile  operation  from  travel  al- 
lowances because  of  carrying  an  unofficial  pas- 
senger. 

The  questioned  voucher  of  Mr.  Leech  covers 
travel  performed  in  October  1944,  after  the  above- 
noted  amendment  of  the  Travel  Regulations.  Any 
action  looking  toward  a  deduction,  therefore,  must 
necessarily  be  based  upon  an  administrative  de- 
termination that  such  a  procedure  is  desirable  for 
some  reason,  rather  than  upon  a  requirement  of 
law.  In  the  absence  of  a  Department-wide  require- 
ment that  deductions  from  travel  allowances  be 
made  in  such  circumstances,  I  question  the  wisdom 
of  such  a  procedure  with  respect  to  employees  of  a 
particular  bureau.  In  any  event,  if  Circular  No. 
3233  is  to  be  invoked  by  the  Bureau  of  Indian  Af- 
fairs as  authority  for  making  such  deductions,  it 
would  seem  advisable  that  it  be  immediately 
amended  to  reflect  correctly  the  present  state  of  the 
law  and  to  clarify  the  fact  of  the  administrative 
nature  of   the   requirement. 

In  view  of  the  foregoing,  it  is  my  recommenda- 
tion that  the  letter  to  the  Comptroller  General 
not  go  forward. 

Fowler  Harper, 

Solicitor. 
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Analysis  of  the  opinions  of  the  Supreme  Court 
in  the  case  of  Northwestern  Bands  of  Shoshone 
Indians,  Petitioners  v.  United  States,  decided  March 
12,  indicates  that— quite  apart  from  the  merits  of 
the  actual  decision,  which  was  that  the  Northwest- 


ern Shoshone  jurisdictional  act  of  February  28,  1929 
(45  Stat.  1407) ,  does  not  permit  suit  on  the  land 
claims  of  the  Northwestern  Shoshone  Indians,— 
opinions  expressed  by  the  various  Justices  on  four 
matters  which  had  not  been  argued  in  the  case  and 
were  not  essential  to  the  decision  app>ear  to  in- 
volve some  misunderstanding  of  the  past  activity 
of  this  Department  and  are  likely  to  result  in  con- 
siderable confusion  in  its  future  activity  within  the 
field  of  Indian  administration.  These  four  matters 
are:  (1)  The  "taking"  of  Indian  lands;  (2)  the 
extent  of  Indian  claims;  (3)  the  character  of  In- 
dian occupancy;  and  (4)  the  nature  of  Federal  ob- 
ligations in  the  absence  of  treaty  provisions.  I 
offer  the  following  brief  comments  on  these  points: 
/.  The  "taking"  of  Indian  Lands.  The  question 
of  when  or  whether  a  "taking"  of  the  Northwestern 
Shoshone  lands  occurred  was  not  properly  before 
either  court,  since  the  Court  of  Claims  held  that 
no  acknowledged  title  ever  existed,  and  there  could 
therefore  be  no  occasion  to  determine  whether  or 
when  any  such  title  was  extinguished.  The  ques- 
tion was  not  argued;  it  was  "not  yet  in  the  record" 
(Pet.  Br.,  p.  16);  it  was  "inconsequential"  (Resp. 
Br.,  p.  27)  .  Yet  relying  apparently  upon  an  allega- 
tion in  the  complaint  not  supported  by  any  proof, 
the  opinion  of  Mr.  Justice  Reed  and  that  of  Mr. 
Justice  Jackson  both  assume  that  whatever  abo- 
riginal title  these  Indians  may  have  held  was  long 
ago  extinguished.  The  opinion  of  Mr.  Justice  Jack- 
son suggests  that  such  a  taking  occurred  at  a  time 
so  remote  that  all  the  Indians  from  whom  the  land 
was  taken  and  all  the  whites  who  participated  in 
the  taking  have  by  now  gone  to  "the  Haopv  Hunt- 
ing Ground."  (p.  15.)  Yet  the  only  specific  takings 
shown  by  the  record  involve  the  establishment  of 
certain  national  forests  on  and  after  November  5, 
1906.  There  are  general  intimations,  not  supported 
by  any  specific  evidence,  that  portions  of  the  area 
in  question  have  been  homesteaded  or  otherwise 
disposed  of  by  the  Federal  Government,  but  this 
Department  cannot  shut  its  eyes  to  the  fact  that  a 
large,  perhaps  the  larger,  portion  of  this  area  has 
never  been  homesteaded  or  otherwise  disposed  of. 
It  would  thus  appear  that  any  "taking"  of  Indian 
aboriginal  possessions  in  this  case  is  not  an  ancient 
wrong,  as  assumed  by  the  Court,  but  may  very  well 
be  rather  a  continuing  wrong.^  Congress,  this  De- 
partment, and  the  interested  States  sought  through 
this  litigation  to  put  in  repose  land  titles  in  the 
area  covered  by  this  outstanding  claim.  The  pre- 
vailing opinions  of  the  court  appear  not  only  to 
preclude  such  settlement  of  titles  as  was  contem- 
plated but  actually  to  further  unsettle  and  confuse 


^See  United  States  v.  Santa  Fe  Pacific  R.  Co.,  314  U.S.  339, 
348-355;   34  Op.  Atty.  Gen.   171    (1924) . 
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the  legal  status  of  these  lands  by  an  inaccurate 
statement  of  their  history.  If  the  question  of 
whether  or  when  a  "taking"  occurred  is  iiTelevant 
to  the  decision,  it  is  submitted  that  the  expressions 
of  the  Court  thereon  are  unwarranted;  if  the  ques- 
tion is  relevant,  opportunity  should  be  given  to 
argue  it. 

2.  The  Extent  of  hidian  Claims.  Since  it  found 
no  valid  claim  under  the  jurisdictional  act,  the 
Court  of  Claims  did  not  examine  the  extent  or 
value  of  the  Indian  land  claims.  (R.  64,  66,  72, 
Resp.  Br.,  pp.  14-17.)  The  only  issue  considered 
was  whether  or  not  there  could  be  any  recovery  at 
all  under  the  jurisdictional  act  for  a  taking  of  land. 
Nevertheless  the  prevailing  opinion  of  Mr.  Justice 
Reed  appears  to  present  the  issue  as  one  whether 
or  not  the  petitioners  shall  "recover  from  the 
United  States  damages  estimated  at  1 15,000,000  for 
the  taking  of  some  15,000,000  acres  of  the  lands 
held  by  these  Indians  by  aboriginal  or  immemorial 
title."  (p.  1)  The  opinions  of  Mr.  Justice  Reed 
and  Mr.  Justice  Jackson  strongly  suggest  the  un- 
reasonableness of  such  a  claim  presented  on  behalf 
of  a  small  number  of  Indians.  But  the  record  of 
the  case,  and  the  records  available  to  this  Depart- 
ment, indicate  that  the  area  exclusively  occupied 
by  these  Indians  may  have  been  considerably  less 
than  the  stated  acreage,— the  only  land  specifically 
described  in  the  Northwestern  Shoshone  Treaty  is 
the  area  between  the  Raft  River  and  the  Portneuf 
Mountains,  which  amounts  to  4,200,000  acres  (R. 
98) ,  and  further  indicate  that  the  value  of  this 
land,  much  of  which  brings  an  annual  income  of 
about  one  cent  an  acre  today,  may  be  considerably 
less  than  $1  an  acre.  The  suggested  amount  at 
stake  further  fails  to  take  account  of  applicable 
offsets  for  sums  expended  on  behalf  of  the  peti- 
tioner Indians  over  a  period  of  80  years.  In  the 
light  of  these  circumstances,  the  Court's  reference 
to  the  $15,000,000  claimed  in  the  complaint  and  its 
emphasis  on  the  financial  aspects  of  the  case 
strongly  suggest  that  these  Indians  may  have  been 
denied  their  day  in  court  because  the  attorneys 
who  drafted  their  complaint  resolved  all  doubts 
as  to  areas  and  values  in  favor  of  their  clients.  If 
the  question  of  the  extent  and  value  of  Indian 
title  is  irrelevant  to  the  decision,  it  is  submitted 
that  the  expressions  of  the  Court  on  the  extent  and 
value  of  that  title  are  unwarranted,  prejudicial  to 
the  claims  of  other  persons,  Indian  and  non-In- 
dian, and  unjust  to  the  Federal  Government,  which 
stands  indicted  for  a  moral  wrong  of  vast  propor- 
tions that  no  evidence  supports;  if  the  question  is 
relevant  to  the  decision  in  the  case,  it  is  submitted 
that  opportunity  should  be  given  to  argue  it  and 
to  present  evidence  thereon. 

3.    The    Character   of   Indian    Occupancy.    The 


Court  of  Claims  did  not  consider  that  any  issue  was 
presented  as  to  the  attitude  of  the  Shoshone  In- 
dians towards  the  land  they  occupied  or  the  char- 
acter of  the  use  they  made  of  it.  The  opinion  of 
Mr.  Justice  Reed  intimates,  however,  and  that  of 
Mr.  Justice  Jackson  expressly  declares,  that  the 
petitioner  Indians  "had  no  sense  of  property  in 
land"  and  that  "the  Indians  did  not  have  a  word 
for  it  [the  property  concept]."  This  conclusion  is 
opposed  not  only  to  the  great  weight  of  modern 
anthropological  evidence,  but  also  to  the  sustained 
practice  of  the  Federal  Government  for  more  than 
a  century  in  dealing  with  the  Indian  tribes.  It  is 
worthy  of  note  that  of  the  various  tribes  whose 
aboriginal  holdings  surrounded  the  holdings  of  the 
Shoshone,  namely,  the  Klamath,-  the  Confederated 
Tribes  of  Middle  Oregon,^  the  Walla  Walla,  Cay- 
use  and  Umatilla,*  the  Nez  Perce, "^  the  Flathead," 
the  Crow,'  the  Sioux,  Northern  Cheyenne  and 
Arapahoe,"*  the  Arapahoe  and  the  Cheyenne,^  the 
Ute  ^0  and  the  Paiute,  all  but  the  last  named 
(where  the  record  of  informal  agreement  is  ob- 
scure) entered  into  valid  treaties  with  the  United 
States  expressly  setting  forth  boundary  lines  which 
conform  with  the  boundary  lines  of  the  Shoshone 
claims.  Among  the  Shoshone  themselves  other 
bands  entered  into  treaties  of  a  type  which  the 
Supreme  Court  has  characterized  as  "treaties  .  .  . 
for  delimitation  of  their  occupancy  rights  or  for 
the  settlement  or  adjustment  of  their  bound- 
aries." 1'  The  honor  of  this  Department  and  of  the 
United  States  will  be  seriously  compromised  if  this 
decision  is  read  as  recjuiring  the  Federal  Govern- 
ment to  construe  away  obligations  to  native  peoples 
on  the  basis  of  an  assvunption  (not  based  on  proof, 
argument,  or  apparent  research)  that  the  people 
in  question  lacked  words  in  its  language  to  describe 
precisely  some  obligation  assumed  by  the  United 
States.  Moreover,  the  assumption  that  the  peti- 
tioner Indians  made  a  less  intensive,  or  less  per- 
manent, use  of  their  country  than  do  the  stockmen 
who  now  use  most  of  it  for  6-month  seasonal  graz- 
ing, finds  no  support  in  the  record.  It  is  an  interest- 
ing question  whether  the  number  of  white  men 
who  today  make  their  living  in  the  country  that 
Pocatello  claimed  for  his  band  in  1863  is  greater  or 


=  Treaty  of  October  14,  1864   (16  Stat.  707) . 

^Treaty  of  June  25,  1855   (12  Stat.  963)  . 

'Treaty  of  June  9,  1855   (12  Stat,  945)  . 

■>  Treaty  of  June  11,  1855    (12  Stat.  957). 

«  Treaty  of  June  16,  1855    (12  Stat.  975). 

'Treaty  of  May  7,  1868  (15  Stat.  649) . 

"Agreement  of  February  28,  1876    (19  Stat.  254). 

"Agreement  of  February  18,  1861    (12  Stat.  1163) . 

"Agreement  of  October  7,  1863  (13  Stat.  673);  Treaty  of 
March  2,  1868   (15  Stat.  619)  . 

"See  United  States  v.  Santa  Fe  Pac.  R.  Co.,  314  U.S.  339, 
346. 
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less  than  the  membership  of  that  band,— but  the 
question  was  not  raised  in  this  case  until  the  opin- 
ions of  the  Court  were  written. 

If  the  question  of  the  attitude  of  these  Indians 
towards,  and  the  use  made  of,  their  aboriginal 
possessions  is  irrelevant  to  the  decision,  there  can 
be  no  justification  for  the  promulgation  of  state- 
ments on  this  issue  that  compromise  the  high 
standards  which  have  guided  a  centiny  and  more 
of  national  policy;  if  the  issue  is  relevant  to  the 
decision,  opportunity  should  be  given  to  argue  it 
and  to  offer  evidence  thereon. 

•/.  Congressional  Obligations.  The  concurring 
opinion  of  Mr.  Justice  Jackson  presents  a  view  of 
the  obligations  of  the  executive  and  legislative 
branches  of  the  Federal  Government  in  Indian 
affairs  which  this  Department  cannot  conscientious- 
ly accept  as  being  either  correct  or  within  the  prov- 
ince of  the  Supreme  Court,  under  the  Northwest- 
ern Shoshone  Jurisdictional  Act,  to  formulate.  This 
opinion  suggests  that  the  Congress  is  under  a  gen- 
eral obligation  to  make  payments  to  all  Indians 
"according  to  their  needs,"  regardless  of  past  deal- 
ings. For  more  than  a  century,  however,  the  Con- 
gress, the  Interior  Department,  and  the  Stipreme 
Court,  have  been  solicitous  to  examine  circum- 
stances under  which  specific  obligations,  express 
or  implied,  may  have  arisen.  The  Congress  and  the 
Executive  must  rely  on  the  Supreme  Court  and 
the  inferior  courts  to  determine  the  nature  and  ex- 
tent of  these  obligations.  It  is  difficidt  to  see  how 
they  can  discharge  the  Government's  legal  obliga- 
tions to  any  Indian  group,  if  the  fact  that  per- 
formance of  such  an  obligation  is  subject  to  purse- 
string  control  by  Congress  is  to  be  used  by  courts 
as  a  reason  for  declining  to  pass  upon  the  exist- 
ence of   the  obligation. 

If  the  question  of  the  extent  of  our  national  fi- 
nancial obligations  to  Indians  in  the  absence  of 
treaty  rights  (with  the  incidental  question  of  the 
extent  and  character  of  congressional  appropria- 
tions of  tribal  funds  and  "gratuity"  funds)  is  irrele- 
vant to  the  decision,  it  is  submitted  that  the  ex- 
pressions of  the  Court  thereon  are  unwarranted 
and  highly  embarrassing;  if  the  question  is  rele- 
vant, opportunity  should  be  given  to  argue  it. 

Fowler  Harper, 

Solicitor. 

Exchange  of  Trust  or  Restricted 

Indian  Land  for  Other  Land  of 

THE  Indian's  Selection 


M-34027 


April  15,  19-f5. 


The  act  of  June  30,  1932   (47  Stat.  474) ,  authorizes 
the  sale  and  purchase,  but  it  does  not  prohibit 


the  exchange  of  restricted  or  trust  Indian  lands 
for  other  lands  of  the  Indian's  selection  so  long 
as  the  Indian  receives  equivalent  value.  The  con- 
sideration need  not  be  in  money.  It  may  be 
money's  worth.  Lands  so  acquired  under  the  act 
of  JiMie  30,  1932,  supra,  are  restricted  against 
alienation,  lease  or  encumbrance  and  non-taxable 
in  the  same  quantity  and  upon  the  same  terms 
and  conditions  as  the  trust  lands  exchanged 
therefor. 

Memorandinn  for  the  Commissioner 
of  Indian  Affairs: 

In  accordance  with  your  request  of  January  9, 
an  examination  has  been  made  of  the  title  data 
relating  to  320  acres  of  land  in  Valley  County, 
Montana,  proposed  to  be  acquired  by  Joyce  Ann 
Clark,  minor  Fort  Peck  Allottee  No.  4101,  from 
Henry  P.  LInrau,  a  non-Indian.  The  consideration 
is  the  conveyance  of  the  320-acre  trust  allotment  of 
Joyce  Ann  Clark  to  Henry  P.  Unrau  under  the 
authority  of  the  act  of  June  30,  1932  (47  Stat.  474) . 
The  reference  number  is  Land  Ten.  and  Acq.  92— 
45. 

Some  question  has  been  raised  concerning  the 
acquisition  of  the  land  by  the  exchange  of  the  trust 
allotment  under  the  authority  of  the  act  of  June 
30,  1932,  supra,  which  provides  that  when  lands  of 
a  restricted  Indian  are  sold  under  any  existing  law 
the  proceeds  may,  with  the  approval  of  the  Secre- 
tary, be  reinvested  in  other  lands  selected  by  the 
Indian  and  the  purchased  lands  shall  be  restricted 
against  alienation,  lease  or  enciunbrancc,  and  non- 
taxable in  the  same  quantity  and  upon  the  same 
terms  and  conditions  as  the  non-taxable  lands  from 
which  the  reinvested  funds  were  derived.  The 
white-owned  land  is  appraised  at  $1,280  and  the 
trust  allotment  at  $800.  The  parties  to  the  exchange 
have  agreed  to  exchange  one  parcel  of  land  for  the 
other  and  therefore,  as  between  the  parties,  the 
lands  are  considered  to  be  of  equal  value.  Under 
the  act  of  June  30,  1932,  the  land  received  by  the 
Indian  becomes  restricted  and  non-taxable  in  the 
same  cjuantity  and  upon  the  same  conditions  as 
the  trust  land  which  was  the  consideration  for  the 
acquisition.  In  my  opinion,  a  sale  may  be  effected 
by  means  of  an  exchange.  The  consideration  need 
not  be  in  money.  It  may  be  money's  worth.  Wasfi- 
ington  Connty  v.  Lynn  Slielton  Post,  144  S.W.  (2d) 
20,  citing  Roberts  v.  Northern  Pacific  Railroad, 
158  U.S.  1;  Little  Rock  Chamber  of  Commerce  v. 
Pulaski  County,  168  S.W.  848;  Keatley  v.  County 
Court,  70  W.Va.  267,  73  S.E.  706,  Am.  Gas.  1913  E. 
523,  and  Ivy  v.  Edwards,  298  S.W.  1006.  Accord, 
M.  31611.  August  17,  1942. 

While  the  precise  letter  of  the  statute  could  be 
carried  out  by  selling   the   trust  allotment  to   the 
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white  man  for  cash  and  thereafter  repaying  the 
same  moneys  to  the  white  man  in  consideration  for 
the  conveyance  of  his  land  to  the  Indian,  surely 
Congress  did  not  intend  to  complicate  the  mechan- 
ics of  the  transaction  by  reqtiiring  an  unnecessary 
and  ceremonious  sale  and  purchase.  Realistically 
speaking,  this  circuitous  procedure  can  lead  to 
nothing  but  an  exchange. 

Apparently  the  Department  has  interpreted  the 
act  of  June  30,  1932,  to  authorize  the  accpiisition 
of  other  lands  selected  by  the  Indians  through  the 
medium  of  an  exchange  and  has  approved  such 
exchanges  over  a  period  of  years.  See  Indian  Office, 
Crow  Land  Sales  File  No.  5-1  (Part  9-1937)  ,  and 
Fort  Peck  File  No.  5-1  (Part  6-1937)  .  It  is  ele- 
mentary that  when  administrative  officers  interpret 
an  act  of  Congress  in  a  certain  manner  and  over  a 
period  of  years  approve  transactions  under  such 
interpretation  that  the  courts  will  recognize  and 
uphold  such  administrative  interpretation.  To  do 
otherwise  would  catise  inniunerable  administrative 
actions  made  in  good  faith  and  based  tipon  sound 
reasoning  to  be  void.  I  therefore  am  of  the  opinion 
that  so  long  as  adecjuate  value  in  land  is  received 
by  the  Indian  for  the  restricted  lands  exchanged 
therefor,  such  transactions  are  authorized  by  the 
act  of  June  30,  1932,  supra. 

Fowler  Harper, 

Solicitor. 


Use  of  Government-Owned 
Automobiles  by  Field  Employees 


M-33893 


April  2\  79-/ 5. 


The  authority  conferred  on  the  Secretary  by  section 
202  (b)  of  the  Independent  Offices  Appropriation 
Act  to  approve  the  use  of  Government-owned 
automobiles  by  employees  in  the  field  between 
their  domiciles  and  places  of  employment  can- 
not be  delegated  to  the  Office  of  Indian  Affairs. 

There  is  no  authority  in  law  for  approval  by  the 
Secretary  of  the  use  of  Government-owned  auto- 
mobiles between  their  domiciles  and  places  of 
employment  by  field  employees  of  the  Office  of 
Indian  Affairs  (teachers,  gate  tenders,  fire  look- 
outs, and  guards)  who  live  beyond  walking  dis- 
tance from  their  posts  of  duty,  even  though  pub- 
lic transportation  is  not  available. 

There  is  authority  in  law  for  approval  by  the  Sec- 
retary of  the  use  of  Government-owned  automo- 
biles by  field  employees  of  the  Office  of  Indian 
Affairs  who  assemble  at  a  common  meeting  place 
and  who  are  then  hauled  by  motor  vehicle  di- 
rectly to  their  work  in   the  field  which   is  con- 


cerned with   construction,   maintenance,  or  har- 
vesting. 

Harper,  Solicitor: 

Metnorandrmi  for  the  Under  Secretary: 

Reference  is  made  to  Mr.  Fickinger's  memo- 
randum to  the  Secretary,  dated  December  5,  1944, 
in  which  he  requests  my  opinion  on  several  cjues- 
tions  concerning  the  transportation  between  home 
and  work  of  employees  of  the  Office  of  Indian  Af- 
fairs in  Government-owned  automobiles.  The  stat- 
ute involved  is  section  202  of  the  Independent 
Offices  Appropriation  Act,  1945,  which  provides  in 
part: 

"llnless  otherwise  specifically  provided,  no 
appropriation  available  for  the  executive  de- 
partments and  independent  establishments  for 
the  fiscal  year  1945  in  this  Act  or  any  other  Act, 
shall  be  expended— 


"  (b)  For  the  maintenance,  operation,  and 
repair  of  any  Government-owned  motor-pro- 
pelled passenger  carrying  vehicle  not  used  ex- 
clusively for  official  purposes;  and  'official  pur- 
poses' shall  not  include  the  transportation  of 
officers  and  employees  betioeen  their  domiciles 
and  places  of  employment ,  .  .  .  except  in  cases 
of  officers  and  employees  engaged  in  field  work 
the  character  of  whose  duties  makes  such  trans- 
portation necessary  and  then  only  as  to  such 
latter  cases  when  the  same  is  approved  by  the 
head  of  the  department  or  establishment  con- 
cerned."  (Emphasis  supplied.) 

1.     Mr.  Fickinger  cites  the  following  instance: 

"Employees  are  recjuired  to  live  in  Govern- 
ment quarters  at  a  point  beyond  normal  walk- 
ing distance  from  the  place  their  usual  duties 
are  performed,  either  because  there  are  no 
other  qtiarters  available  or  their  occupancy 
of  the  Government-owned  cpiarters  is  necessary 
to  the  protection  of  the  buildings,  and  com- 
mon carrier  transportation  is  not  available. 
Teachers,  gate  tenders,  fire-lookouts,  guards 
and  other  types  of  employees  are  involved." 

It  is  my  opinion  that  there  is  no  authority  in 
law  for  the  use  of  a  Government-owned  automo- 
bile to  carry  persons  in  the  above  categories  from 
their  homes  to  their  places  of  employment.  As  you 
put  the  case,  permission  for  such  use  would  mean 
that  the  employees  in  question  were  being  hauled 
to  work   at   Government   expense   merely   because 
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they  live  beyond  "normal  walking  distance"  and 
because  "common  carrier  transportation  is  not 
available."  The  Comptroller  General  has  ruled 
many  times  that  "the  settled  rule  is  that  an  em- 
ployee must  bear  the  cost  of  transportation  from 
his  place  of  residence  to  his  place  of  business  at 
his  official  station."  19  Comp.  Gen.  836  (1940)  ; 
Decision  of  August  18,  1942  (D-27813),  unpub- 
lished. The  Comptroller  General  also  has  held 
that  expenses  incurred  for  transportation  by  reason 
of  tire  unavailability  of  suitable  living  quarters  at 
a  post  of  duty  could  not  be  allowed.  15  Comp.  Gen. 
342  (1935).  Section  202(b)  of  the  Independent 
Offices  Appropriation  Act,  1945,  set  forth  above, 
states  most  emphatically  with  respect  to  Govern- 
ment-owned cars  the  traditional  rule  prohibiting 
the  use  of  Federal  funds  for  transporting  em- 
ployees to  and  from  their  homes. 

2.     Mr.  Fickinger  next  puts  the  following  case: 

"On  occasion  officers  and  employees,  includ- 
ing irregular  laborers,  are  engaged  upon  work 
at  varying  distances  from  the  jurisdiction  head- 
quarters or  some  other  common  point  at  which 
they  meet  and  from  which  common  carrier 
facilities  are  not  available.  This  happens  in 
connection  with  construction,  maintenance, 
harvesting,  etc.  Where  these  conditions  exist 
and  the  employees  walk  or  proceed  otherwise 
to  convenient  common  meeting  places  it  is 
thought  we  might  be  authorized  to  furnish 
transportation  by  Government  automobile 
from  such  meeting  places  to  posts  of  duty  and 
return." 

It  is  my  opinion  that,  as  Mr.  Fickinger  describes 
the  situation,  there  is  authority  in  law  for  the  use 
of  Government-owned  cars  to  haul  these  employees 
from  their  common  meeting  place  to  their  work 
in  the  field.  As  I  understand  matters,  this  is  not  a 
case  where  these  employees  are  picked  up  at  some 
common  meeting  place  and  hauled  the  remainder 
of  the  way  from  their  homes  to  "the  jurisdictional 
headquarters."  In  such  circumstances  this  would  be 
only  another  variation  of  the  facts  set  forth  in 
question  No.  1 .  My  assumption  is  that  a  Govern- 
ment-owned automobile  leaves  "the  jurisdictional 
headquarters"  each  morning,  picks  up  the  em- 
ployees at  the  common  meeting  point  and  hauls 
them  to  the  place  in  the  field  where  they  are  en- 
gaged in  construction  or  maintenance  work  or  in 
harvesting.  In  the  evening  the  employees  are  again 
picked  up  by  the  Government  car  and  haided  to 
the  common  meeting  place.  Such  an  arrangement 
seems  clearly  within  the  exception  provided  in  the 
statute  "in  cases  of  officers  and  employees  engaged 
in  field  work  the  character  of  whose  duties  makes 


such  transportation  necessary.  .  .  ."  Therefore,  if 
Mr.  Fickinger  will  recommend  to  you  the  specific 
cases  of  persons  within  the  general  category,  I 
recommend  that  you  approve  the  use  of  Govern- 
ment-owned automobiles  for  their  transportation 
in  the  above  circumstances. 

3.  Mr.  Fickinger  requests,  in  the  third  place, 
that  blanket  authority  be  delegated  by  the  Secre- 
tary to  the  Office  of  Indian  Affairs  for  approving 
the  determination  recjuired  by  section  202  (b)  of 
the  Independent  Offices  Appropriation  Act,  supra, 
that  the  character  of  the  duties  of  his  field  workers 
makes  their  transportation  by  Government-owned 
car  necessary.  He  writes  that  "This  request  is  based 
upon  the  assumption  that  it  was  the  intent  of  Con- 
gress to  eliminate  the  use  of  Government  vehicles 
by  employees  for  private  purposes,  and  that  it  was 
not  intended  to  prevent  administrative  utilization 
of  such  vehicles  for  the  performance  of  essential 
work." 

It  is  my  opinion  that  there  is  no  authority  in 
law  which  would  permit  the  Secretary  to  delegate 
to  the  Office  of  Indian  Affairs  the  power  conferred 
upon  him  by  section  202  (b)  of  the  Independent 
Offices  Appropriation  Act,  1945,  to  approve  excep- 
tions from  the  jDrohibition  imposed  by  that  sec- 
tion on  die  use  of  Government-owned  automobiles. 

The  prohibition  in  question  was  traced  back  to 
section  4  of  the  Post  Office  Appropriation  Act,  1933 
(47  Stat.  604)  ,  where  its  application  was  limited 
to  "passenger-carrying  vehicles"  purchased  with 
funds  appropriated  to  the  Post  Office  Department. 
By  the  next  year  the  prohibition  was  extended  to 
appropriations  "available  for  the  executive  depart- 
ments and  independent  establishments,"  by  .section 
3  (b)  of  the  Post  Office  Appropriation  Act,  1934 
(48  Stat.  450) .  It  continued  in  the  annual  appro- 
priation acts  of  the  Post  Office  Department  until 
March  25,  1940,  when  it  appeared  as  section  302  (b) 
of  the  Treasury  and  Post  Office  Appropriation  Act, 
1941  (54  Stat.  78).  In  1943,  the  prohibition  be- 
came section  202  (b)  of  the  Independent  Offices 
Appropriation  Act,  1944  (57  Stat.  195)  .  It  was  re- 
enacted  on  June  27,  1944,  as  section  202(b)  of  the 
Independent  Offices  Appropriation  Act,   1945. 

At  no  place  in  any  of  these  statutes,  nor  in  their 
legislative  history,  is  any  indication  given  that  Con- 
gress intended  the  words  "head  of  the  department" 
in  section  202  (b)  to  mean  the  head  of  a  bureau  or 
office  in  the  department.  The  indication  is  clearly 
the  opposite.  The  statute  does  not  require  the  Sec- 
retary to  perform  the  administratively  impossible 
task  of  making  his  own  investigation  of  the  facts 
and  the  resulting  determination  that  the  character 
of  the  duties  of  the  officer  or  employee  in  the  field 
is  such  that  he  may  use  a  Government-owned  car 
for  transportation  between  his  domicile  and  place 
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ot  employment.  Such  investigation  and  determina- 
tion obviously  should  be  made  by  administrative 
personnel  who  are  acquainted  with  the  facts.  A 
recommendation  should  then  be  made  to  the  Sec- 
retary who  has  the  express  statutory  authority  to 
approve  or  disapprove  such  recommendation.  This 
•»  power  of  approval  the  Secretary  has  no  authority 
in  law  to  delegate  to  the  Office  of  Indian  Affairs. 

Fowler  Harper, 

Solicitor. 


Jury  Provisions  of  Navajo  Law  and 
Order  Code 

April  25,  1945. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

Your  inquiry  of  April  9  and  the  accompanying 
letter  from  Mr.  Mueller,  dated  April  4,  which  were 
transmitted  to  Mr.  Cohen,  raise  three  questions: 
(1)  Whether  an  appeal  should  be  taken  from  the 
decision  of  Judge  Neblett;  (2)  whether  Mr.  Muel- 
ler's letter  of  April  4  correctly  sets  forth  the  basis 
for  the  operation  of  the  Navajo  courts;  and  (3) 
whether  the  jury  provisions  of  the  Navajo  Law  and 
Order  Code  should  be  enforced  or  repealed. 

1.  On  the  first  question  I  share  the  view  which 
you  and  Mr.  Mueller  express,  that  no  appeal  should 
be  taken.  Whether  or  not  proper  procedure  was  fol- 
lowed in  the  case  of  Todechene  Tso  is  not  of  great 
importance.  The  recognition  given  by  Judge  Neb- 
lett to  the  authority  of  the  Navajo  tribal  courts 
should  prove  in  the  long  run  very  helpful.  If  the 
judge  was  incorrectly  advised  as  to  the  circum- 
stances of  the  particular  trial  in  the  Navajo  court, 
that  is  a  matter  of  distinctly  secondary  importance. 

2.  I  think  that  Mr.  Mueller's  letter  of  April  4  is 
substantially  accurate  in  setting  forth  the  legal 
basis  upon  which  the  Navajo  courts  are  operating, 
subject  to  two  minor  corrections.  In  the  first  place, 
as  your  memorandum  of  April  9  notes,  the  law 
and  order  administration  of  organized  tribes  rests 
on  provisions  of  tribal  constitutions,  rather  than  on 
provisions  of  tribal  charters.  In  the  second  place, 
I  think  Mr.  Mueller  overlooks  the  extent  of  tribal 
consent  to  the  Navajo  regulations  as  a  whole.  In 
the  first  place,  the  Chairman  of  the  Navajo  Coun- 
cil participated  actively  in  the  drafting  of  these 
regulations.  In  the  second  place,  the  regulations 
themselves  are  ineffective  without  tribal  consent 
since  they  provide  that  any  Indian  judge  must  be 
approved  by  the  tribal  council.  Whether  or  not 
there  has  been  a  formal  ratification  of  the  regula- 


tions as  a  whole,  I  should  think  that  at  least  there 
has  been  a  substantial  ratification  of  the  regula- 
tions by  the  tribal  council.  Judge  Neblett's  assump- 
tion that  this  has  been  the  case  therefore  seems  to 
be  a  reasonable  assumption  and  one  with  which 
we  ought  not  to  quarrel.  There  may  be  some  legal 
justification  for  a  system  of  reservation  courts  not 
based  upon  Indian  consent.  But  we  do  not  have 
to  argue  that  issue  or  base  any  practical  decisions 
on  that  possibly  tenuous  assumption  where  we 
have  in  fact  Indian  participation  in  a  system  of 
reservation  courts,  where  judges  are  confirmed  by 
tribal  councils  and  special  modifications  of  the  gen- 
eral regulations  are  proposed  or  ratified  by  the 
tribal  councils. 

3.  The  question  of  whether  the  jury  trial  pro- 
visions should  be  enforced  or  repealed  on  the 
Navajo  Reservation  is  primarily  a  question  of  policy 
on  which  this  office  does  not  have  enough  relevant 
information  to  offer  any  advice.  I  quite  agree  that 
one  or  the  other  course  ought  to  be  adopted  and 
that  we  ought  not  to  be  in  a  position  of  holding 
trials  in  violation  of  the  regulations  under  which 
the  trials  are  presumably  authorized.  If  the  matter 
is  one  of  very  great  importance  possibly  a  special 
meeting  of  the  Navajo  Tribal  Council  or  of  its 
executive  committee  could  consider  whether  the 
jury  trial  regulation  should  be  abolished  for  the 
Navajo  Reservation;  if  they  reach  a  negative  de- 
cision on  this  point,  perhaps  they  could  approve 
a  general  jury  list.  Such  a  list  would  not,  of  course, 
have  to  include  all  the  names  of  those  eligible  for 
jury  service.  I  should  think  that  a  brief  definition 
of  persons  eligible  for  jury  service  would  suffice 
and  that  the  matter  of  eliminating  persons  ob- 
viously unqualified  or  interested  could  be  left  to 
the  local  courts,  acting  of  their  own  motion  or  on 
the  protests  of  interested  parties. 

Fowler  Harper, 

Solicitor. 


Power  of  Indian  Tribe  to  Delegate  Legislative 

Authority  to  a  Subordinate  Agency  of 

THE  Tribe 

May  11,  1945. 

The  implied  constitutional  limitation  in  American 
constitutional  law  upon  the  delegation  of  legisla- 
tive power  is  inapplicable  to  a  governing  body 
of  an  Indian  tribe. 

Since  the  constitution  of  the  Menominee  Tribe 
really  makes  the  Advisory  Council  the  function- 
ing Business  Committee  of  the  tribe,  and  since 
the  constitution  does  not  prohibit  the  delegation 
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of  legislative  power  by  the  General  Council,  the 
latter  body  may  empower  the  Advisory  Council 
of  the  tribe  to  adopt  law  and  order  ordinances. 

Harper,  Solicitor: 


there  would  appear  to  be  no  reason  why  the  letter 
should  not  be  approved. 

Fowler  Harper, 

Solicitor. 


Memorandum  for  the  Assistant  Secretary: 

In  transmitting  the  letter  of  April  20  to  the 
Superintendent  of  the  Menominee  Agency  with 
reference  to  the  adoption  of  law  and  order  regula- 
tions by  the  Advisoi7  Council  of  the  Menominee 
Tribe,  the  Commissioner  of  Indian  Affairs  raised 
the  question  whether  such  legislative  power  could 
be  delegated  by  the  General  Council  to  the  Ad- 
visory Council. 

In  American  constitutional  law  the  prohibition 
upon  the  delegation  of  legislative  power  is  a  wholly 
implied  constitutional  limitation.  There  is  no  ex- 
plicit constitutional  text  bearing  upon  the  sub- 
ject. Despite  the  supposed  prohibition  upon  the 
delegation  of  legislative  power,  the  courts  have 
been  compelled  by  the  practical  exigencies  of  ad- 
ministration to  uphold  such  delegation.  The  dele- 
gation is  then  denominated  "quasi-legislative." 
Fortunately,  there  is  no  need  to  become  involved 
in  the  same  degree  of  conceptual  confusion  in  con- 
sidering the  power  of  delegation  of  an  Indian  tribe. 
An  Indian  governmental  body  may  delegate  its 
legislative  power  unless  its  own  constitution  con- 
tains a  prohibition  against  such  delegation.  The 
reason  for  this  is  that  constitutional  limitations 
applicable  only  to  the  powers  of  the  various  depart- 
ments of  the  Federal  Government  do  not  apply  to 
the  government  of  an  Indian  tribe  which  derives 
its  powers  from  a  wholly  independent  source. 

The  Menominee  Tribe  operates  under  a  written 
constitution  which  provides  for  both  a  General 
Council  and  an  Advisory  Council.  The  latter  term 
is  however,  a  misnomer,  for  the  Advisory  Coimcil 
is  really  the  standing  Business  Committee  of  the 
tribe,  acting  for  the  tribe  in  all  matters  when  the 
General  Council,  which  meets  infrequently,  is  not 
in  session.  Section  19  of  the  Menominee  Constitu- 
tion provides:  "The  Advisory  Council  shall  be  the 
representatives  of  the  Menominee  Tribe  of  Indians 
in  all  matters  affecting  the  welfare  and  business  of 
the  Tribe,  including  the  conduct  of  the  logging 
and  milling  operations  on  the  resei'vation."  Any 
dangers  of  abuse  that  may  arise  from  the  exercise 
of  this  sweepinsi;  power  is  guarded  against  by  Sec- 
tion 23  of  the  Menominee  Constitution  which  pro- 
vides: "The  General  Council  duly  assembled  for 
that  purpose  may  repeal  any  action  taken  by  the 
Advisory  Council." 

Since  the  proposed  delegation  would  be  entirely 
in    harmony    with    the    Menominee    Constitution, 


Rights  of  Way  Across  Restricted  Indian  Lands 

May  14,  1945. 

Where  restricted  Indian  lands  are  included  within 
a  right-of-way  granted  to  a  county  for  public 
highway  purposes  pursuant  to  section  4  of  die  act 
of  March  3,  1901  (31  Stat.  1058,  1084,  25  U.S.C. 
sec.  311),  the  Secretary  of  the  Interior  has  no 
authority  under  section  3  of  that  act  (25  U.S.C. 
sec.  319)  to  grant  a  right-of-way  for  telegraph 
lines  across  those  lands.  The  use  of  a  highway 
established  on  a  right-of-way  acquired  under 
section  4  of  the  act  of  March  3,  1901,  supra,  is 
to  be  governed  by  the  applicable  laws  of  the 
State.  United  States  v.  Oklahoma  Gas  6-  Electric 
Co.,   318   U.S.  206. 

Harper,  Solicitor: 


MemorandiiT7i  for  the  Commissioner 
of  Indian  Affairs: 

There  is  returned  for  your  further  consideration 
the  attached  letter  to  the  Secretary  recommending 
approval  of  the  application  of  the  Western  Union 
Telegraph  Company  for  a  right-of-way  for  tele- 
graph lines  across  restricted  Indian  lands  in  Mari- 
copa and  Pinal  Counties,  Arizona. 

The  lands  in  Maricopa  County  are  included 
within  a  highway-right-of-way  granted  to  the  county 
on  August  19,  1944,  under  the  authority  of  section 
4  of  the  act  of  March  3,  1901  (31  Stat.  1058, 
1084,  25  U.S.C.  sec.  311).  You  state  that  Arizona 
law  does  not  authorize  the  granting  of  rights-of-way 
to  utilities  within  highway  rights-of-way  and  that, 
if  the  company  is  to  acquire  a  right-of-way  for  its 
telegraph  line  already  constructed  within  the 
limits  of  the  highway,  it  must  be  acquired  by  grant 
from  the  Secretary  of  the  Interior.  You  express 
the  opinion  that  a  right-of-way  may  be  granted  to 
the  company  by  the  Secretary  imder  section  3  of 
the  act  of  March  3,  1901,  supra,  25  U.S.C.  sec.  319, 
so  far  as  it  does  not  interfere  with  the  use  and 
enjoyment  of  the  highway  right-of-way  previously 
granted  to  the  county.  You  recommend  that  the 
right-of-way  be  granted  subject  to  the  prior  grant 
to  Maricopa  County  and  subject  to  the  payment 
of  an  annual  rental  of  $5  per  mile,  said  rental  to 
be  deposited  to  the  credit  of  the  Treasurer  of  the 
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Gila    River    Pima-Maricopa    Indian    Community 
Council  for  the  use  and  benefit  of  the  community. 

I  do  not  agiee  that  the  Secretary  has  any  author- 
ity to  grant  any  additional  right-of-way  across  the 
lands  included  within  the  highway  right-of-way 
previously  granted  to  Maricopa  Coimty.  The  laws 
of  Arizona  provide  that  the  use  of  county  high- 
ways shall  be  regulated  by  the  Board  of  Supervi- 
sors of  the  County  by  license  or  franchise.  The 
Board  of  Supervisors  may  impose  such  restrictions 
and  limitations  as  to  the  use  of  public  roads  as 
may  be  deemed  best  for  public  safety  and  welfare 
(Arizona  Code  (1939) ,  ch.  69,  sec.  263) .  The  com- 
pany will  be  fully  protected  without  a  right-of-way 
granted  by  this  Department  if  it  acquires  the  neces- 
sary license  from  the  Board  of  Supervisors  of  Mari- 
copa County.  Since,  under  the  doctrine  of  United 
States  v.  Oklahoma  Gas  and  Electric  Co.,  318  U.S. 
206,  the  use  of  a  highway  established  on  a  right- 
of-way  acquired  under  section  4  of  the  act  of  March 
3,  1901,  supra,  is  to  be  governed  by  the  applicable 
laws  of  the  State,  the  Western  Union  Telegraph 
Company  should  be  advised  to  seek  a  license  from 
the  Board  of  Supervisors  of  Maricopa  County  for 
that  portion  of  its  lines  lying  in  that  county. 

Its  application  should  be  recommended  for  ap- 
proval only  so  far  as  it  relates  to  lands  lying  in 
Pinal  Coiuity. 

Fowler  Harper, 

Solicitor. 


Lindbergh   Kidnap   Law— Applicability   to 

Confinement  of  Indians  in  Hospitals 

Under  Order  of  Guardianship  Court 

May  26,  1945. 

It  is  not  a  violation  of  the  Lindbergh  Kidnap  Law 
(18  U.S.C.  sec.  408a-c)  for  the  Superintendent 
of  the  Osage  Agency  to  approve  a  guardian's  ex- 
penditure of  the  restricted  funds  of  his  incom- 
petent Osage  Indian  ward  in  order  to  comply 
with  an  order  of  the  guardianship  court  which 
provides  for  the  confinement  of  the  ward  in  a 
hospital  located  outside  the  State  of  Oklahoma. 
The  guardianship  coiuT  has  exclusive  jurisdic- 
tion of  matters  of  residence  and  custody  of  the 
person  of  the  ward,  and  if  the  interests  of  the 
ward  so  require  the  court  may  authorize  his 
confinement  in  a  hospital  the  location  of  which 
is  immaterial. 

Memorandum   for   the   Coinmissioner 
of  Indian  Affairs: 

In  a  letter  of  March  13,  the  Superintendent  of 
the  Osage  Agency  requested  that  you  obtain  my 
views   on    the   question   of   whether    the    so-called 


Lindbergh  Kidnap  Law  ^  prohibits  the  superin- 
tendent's approval  of  the  expenditure  of  restricted 
funds  by  a  guardian  of  an  Osage  Indian  upon  an 
order  of  the  county  court  providing  for  the  con- 
finement of  the  ward  in  a  private  hospital  located 
outside  the  State  of  Oklahoma.  It  has  been  a  prac- 
tice of  long  standing  to  approve  such  expenditines 
under  the  act  of  February  27,  1925,-  when  the 
health  requirements  of  Osage  Indians  under 
guardianship  warrant  such  action. 

In  my  opinion  the  Lindbergh  Law  has  no  ap- 
plication in  the  situation  mentioned.  The  per- 
tinent provisions  of  that  act  read  as  follows:  "Who- 
ever shall  knowingly  transport  .  .  .,  or  aid  or  abet 
in  transporting,  in  interstate  or  foreign  commerce, 
any  person  who  shall  have  been  uyilaivfully  seized, 
confined,  ...  or  carried  away  by  any  means  what- 
soever and  held  for  ransom  or  reward  or  otherivise, 
except,  in  the  case  of  a  minor,  by  a  parent  thereof, 
shall,  upon  conviction,  be  punished  .  .  ."  (Italics 
supplied.)  The  suggestion  that  the  superin- 
tendent's action  is  in  violation  of  the  Lindbergh 
Law  rests  upon  the  erroneous  assumption  that  it 
is  "unlawful"  for  the  guardianship  court  to  author- 
ize the  confinement  of  an  Osage  Indian  ward  in 
a  hospital  located  outside  the  State. 

In  Oklahoma  a  guardian  of  the  person  is 
charged  with  the  custody  of  the  ward  for  the  pur- 
pose of  promoting  his  education,  health  and  general 
welfare.^  The  guardian  is  subject  always  to  the 
exclusive  control  of  the  court  appointing  him,*  and 
through  the  exercise  of  this  control  the  court  has 
an  exclusive  jurisdiction  to  fix  the  residence  of 
the  ward  and  determine  all  matters  relating  to 
custody  and  control  of  his  person."'  Under  the 
familiar  principle  that  all  questions  arising  in 
guardianship  matters  will  be  decided  by  the  court 
in  the  manner  best  calculated  to  promote  the  wel- 
fare of  the  ward,  it  is  clear  that  if  the  interests  of 
the  ward  so  require  the  court  may  authorize  his 
confinement  in  a  hospital  the  location  of  which  is 
immaterial."  Under  the  rule  of  comity  the  order 
of  a  guardianship  court  which  authorizes  confine- 
ment of  the  ward  in  a  hospital  outside  the  State 


'Act  of  June  22,  1932,  47  Stat.  326,  as  amended  May  18, 
1934,  48  Stat.  781,  18  U.S.C.  sec.  408a-c. 

=  43  Stat.  1008. 

^Sec.   15,  Title  30,  O.S.A. 

*  Sec.  10,  Title  30,  O.S.A. 

■'Browne  v.  Superior  Court  of  Sari  Francisco,  16  Cal.  (2d) 
,593,  107  P.   (2d)    1    (1940)  ;  131  A.L.R.  276. 

"  This  is  illustrated  by  the  decision  in  hi  re  Gray's  Estate, 
119  Okl.  219,  250  Pac.  422  (1926)  ,  in  which  it  was  held  that 
an  order  of  the  guardianship  court  confining  the  ward  in  a 
hospital  outside  the  State  would  not  change  the  ward's  resi- 
dence iMiless  such  intention  were  disclosed  by  the  order  itself. 
It  is  necessarily  implied  that  the  court  coidd  even  change 
the  permanent  residence  of  the  ward  to  a  place  outside  the 
State  if  his  interests  so  required. 
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is  upheld  in  foreign  jurisdictions,  and  such  con- 
finement does  not  constitute  an  "unlawful"  re- 
straint of  the  person  of  the  ward.^  Since  the  Lind- 
bergh Law  prohibits  only  "unlawful"  action  it  is 
obviously  inapplicable  in  the  situation  here  under 
consideration. 

Moreover,  while  the  phrase  "held  for  ransom 
or  reward  or  otherwise,"  as  used  in  the  Lindbergh 
Law,  is  not  restricted  to  cases  of  pecuniary  benefit 
alone,  it  contemplates  that  the  accused  shall  have 
intended  to  receive  some  benefit  to  himself  as  a 
result  of  his  actions.*  It  cannot  be  seriously  con- 
tended that  in  approving  the  expenditure  of  re- 
stricted funds  the  superintendent  has  any  purpose 
other  than  the  promotion  of  the  welfare  of  the 
Indian  ward.  For  this  reason  alone,  if  there  were 
no  other,  I  would  be  inclined  to  the  view  that 
the  superintendent's  action  in  these  matters  is  not 
prohibited  by  the  Lindbergh  Law. 

No  objection  is  seen  to  the  superintendent  ad- 
hering to  the  established  practice  and  considering 
on  its  merits  each  application  by  a  guardian  for 
the  expenditure  of  restricted  funds  in  order  to 
comply  with  an  order  of  the  county  court  authoriz- 
ing the  hospitalization  of  the  Indian  ward  either 
within  or  outside  the  State  of  Oklahoma. 

Fowler  Harper, 

Solicitor. 


Approved:  May  29,  1945. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Appointments  to  National  Indian  Institute 

May  30,  1945. 

The  National  Indian  Institute  was  established  pur- 
suant to  the  provisions  of  the  Convention  for 
the  Creation  of  an  Inter-American  Indian  Insti- 
tute, signed  on  behalf  of  the  United  States  on 
November  29,  1940,  and  Executive  Order  No. 
8930,  of  November  I,  1941  (6  F.R.  5613),  estab- 
lishing pursuant  thereto  the  "National  Indian 
Institute  for  the  United  States  of  America,  which 
institute  shall  be  affiliated  with  the  Inter-Ameri- 
can Indian  Institute."  The  Institute  is  a  branch 
of  an  international  organization  (see  section  2 
of    the    Executive    order) ,    hence    appointments 


'In  re  Chase,  195  N.C.  143,  141  S.E.  471  (1928),  cert,  de- 
nied, Chase  v.  Bartlett,  278  U.S.  600. 

"Gooch  V.  United  States,  297  U.S.  124  (1936);  United 
States  V.  Parker,  19  F.  Supp.  450,  aff'd  103  F.  (2d)  857,  cert, 
denied  307  U.S.  642    (1939) . 


thereto  are  not  to  be  governed  by  rules  and  re- 
quirements applying  to  appointments  in  the 
service  of  the  United  States  Government  in  the 
ordinary  sense.  See  18  Comp.  Gen.  59,  60  (1938)  ; 
6  Comp.  Gen.  112,  113  (1926). 
Since  the  provisions  of  Executive  Order  No.  8930 
authorize  appointment  or  designation  of  per- 
sonnel to  render  services  to  the  National  Indian 
Institute  without  compensation,  there  could  be 
no  objection  to  such  appointments  or  designa- 
tions on  the  ground  that  the  prohibition  against 
acceptance  of  voluntary  services  by  the  Govern- 
ment would  be  violated.  That  prohibition  (Re- 
vised Statutes,  section  3679,  31  U.S.C.  sec.  665, 
as  amended)  is  applicable  only  where  such  serv- 
ices were  "not  intended  or  agreed  to  be  gratui- 
tous and  therefore  likely  to  afford  a  basis  for  a 
future  claim  upon  Congress  .  .  ."  30  Op.  Atty. 
Gen.  51    (1913). 

Appointment  without  compensation  of  a  former 
Government  official  now  receiving  annuity  pay- 
ments under  the  Civil  Service  Retirement  Act 
(41  Stat.  614,  5  U.S.C.  sec.  691.  et  seq.)  for 
service  with  the  Institute  does  not  require  that 
such  annuity  payments  shall  cease  during  the 
appointment  period.  23  Comp.  Gen.  665  (1944) 
not  applicable  in  the  circumstances. 

Harper,  Solicitor: 


Memorandum  for  the  Director  of  Personnel: 

Reference  is  made  to  your  informal  request  to 
be  advised  whether  under  existing  law  Mr.  John  | 
Collier,  the  former  Commissioner  of  Indian  Affairs, 
may  be  appointed  by  the  Secretary  to  serve  with- 
out compensation  either  as  Director  or  as  a  mem- 
ber of  the  Policy  Board  of  the  National  Indian 
Institute  without  discontinuance  of  annuity  pay- 
ments now  being  received  by  him  under  the  Civil 
Service  Retirement  Act  (41  Stat.  614,  5  U.S.C.  sec. 
691,  et  seq.) ,  as  amended. 

It  has  been  suggested  (1)  that  appointment  in 
either  capacity  is  precluded  because  it  would  be 
in  violation  of  the  prohibition  against  the  accept- 
ance by  the  Government  of  voluntary  services,  and 
(2)  that  even  if  this  were  not  the  case,  it  would 
be  necessary  to  suspend  annuity  payments  for  the 
duration  of  any  period  of  appointment  in  view  of 
a  decision  of  the  Comptroller  General  of  March 
10,  1944  (23  Comp.  Gen.  665)  .  The  decision  held 
that  a  Civil  Service  annuitant  who  is  reappointed 
or  reemployed  under  the  authority  of  section 
2  (b)    of   the   Retirement   Act,   supra,   to   any   ap- 
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pointive  office,  position,  or  employment  not  under 
the  Act,  may  not  be  paid  the  annuity  during  the 
period  of  reemployment,  regardless  of  whether  such 
reemployment  is  to  a  position  with  or  widiout 
compensation. 

It  is  my  opinion  that  neither  of  the  foregoing 
prohibitions  is  applicable  in  the  present  circum- 
stances, and  that  Mr.  Collier  may  be  appointed  in 
either  capacity  without  discontinuance  of  annuity 
payments  to  him. 

The  prohibition  against  the  acceptance  of  volun- 
tary services  (Section  3679,  Revised  Statutes,  31 
U.S.C.  sec.  665,  as  amended)  is  not  applicable 
where  an  appointment  or  employment  authorizes 
acceptance  of  services  without  compensation.  It 
was  intended  to  preclude  the  acceptance  of  un- 
authorized services  "not  intended  or  agreed  to 
be  gratuitous  and  therefore  likely  to  afford  a  basis 
for  a  future  claim  upon  Congress  .  .  ."  30  Op.  Atty. 
Gen.  51  (1913).  The  prohibition  clearly  is  not 
applicable  since  any  appointment  which  may  be 
made  to  the  Institute  would  be  for  services  author- 
ized to  be  performed  without  compensation  under 
the  provisions  of  the  Convention  for  the  Creation 
of  an  Inter-American  Indian  Institute,  signed  on 
behalf  of  the  United  States  on  November  29,  1940, 
and  Executive  Order  No.  8930,  of  November  1, 
1941  (6  F.R.  5613),  establishing  pursuant  thereto 
the  "National  Indian  Institute  for  the  United 
States  of  America,  which  institute  shall  be  affiliated 
with  the  Inter-American  Indian  Institute." 

It  is  equally  clear  that  annuity  payments  are 
not  required  to  be  discontinued  during  the  course 
of  such  employment.  In  my  opinion  the  fact  that 
the  provisions  of  the  Retirement  Act,  referred  to 
supra,  presupposes  reemployment  for  service  in  the 
ordinary  sense  with  the  United  States  Government, 
precludes  its  application  in  the  present  instance 
wheie  the  appointment  would  be  to  an  Institute 
which  by  the  terms  of  the  Executive  order  creating 
it  is  a  branch  of  an  international  organization.  The 
international  nature  and  scope  of  the  functions  of 
the  Institute  are  emphasized  in  Section  2  of  the 
Executive  order.  There  is  no  requirement  that  any 
of  the  members  authorized  to  be  appointed  or 
designated  by  the  Secretary,  other  than  the  Com- 
missioner of  Indian  Affairs,  shall  be  employees  of 
the  United  States  Government.  While  the  majority 
of  the  present  membership  of  the  Policy  Board, 
it  appears,  are  employees  of  the  Government,  sub- 
ject to  the  provisions  of  the  Requirement  Act, 
supra,  this  seems  to  be  purely  a  coincidence  rather 
than  the  recognition  of  a  legal  requirement.  The 
chief  Law  Officer  of  the  Civil  Service  Commission 
has  informally  indicated  his  general  concurrence 
with  the  foregoing  conclusion. 


For  the  reasons  just  stated,  the  Comptroller 
General's  decision  referred  to  by  you  would  be  in- 
applicable. Other  decisions  by  the  Comptroller 
General  appear  to  support  the  above  conclusions. 
It  has  been  held  that  where  contributions  are 
made  by  more  than  one  country  for  the  purpose  of 
carrying  out  international  agreements,  treaties,  et 
cetera,  involving  undertakings  common  to  more 
than  one  government,  of  which  the  United  States 
is  but  one,  employees  are  not  to  be  regarded  as 
officers  or  employees  of  the  "Government  of  the 
United  States,"  so  as  to  require  observance  of  statu- 
tory citizenship  restrictions.  18  Comp.  Gen.  59,  60 
(1938)  .  It  also  has  been  held  as  unnecessary  to  re- 
quire the  execution  of  an  oath  of  office  by  em- 
ployees serving  on  a  mixed  claims  commission  of 
the  Governments  of  the  United  States  and  Mexico 
since  the  employees  "can  not  be  considered  as 
officers  or  employees  of  either  Government,  but 
rather  officers  and  employees  of  the  two  govern- 
ments jointly  ..."  6  Comp.  Gen.  112,  113  (1926) . 
I  believe  that  the  nature  and  scope  of  the  opera- 
tions of  the  National  Indian  Institute  are  such 
that  any  personnel  appointed  or  designated  for 
service  thereunder  would  be  similarly  excepted 
from  requirements  incident  to  appointments  for 
service  with  the  Government  of  the  United  States 
in  the  usual  sense. 

It  accordingly  is  my  conclusion  that  there  could 
be  no  legal  objection  to  the  appointment  of  Mr. 
Collier  by  the  Secretary  to  serve  either  as  Director 
or  as  a  member  of  the  Policy  Board  of  the  National 
Indian  Institute,  and  tliat  such  appointment  would 
not  require  discontinuance  of  annuity  payments  to 
him. 

Solicitor. 


Excess  Land  Provisions  of  Federal  Reclamation 

Law— CoACHELLA  Valley  County  Water 

District  Lands 


M-33902 


May  31,  1945. 


Section  14  of  the  Boulder  Canyon  Project  Act  (45 
Stat.  1065,  43  U.S.C.  sec.  617m)  declares  that 
statute  to  be  a  supplement  to  the  Federal  recla- 
mation law  and  thereby  carries  into  operation  as 
to  lands  irrigated  under  authority  of  the  former 
act  the  excess-land  provisions  contained  in  the 
latter  legislation. 

The  Coachella  Valley  County  Water  District  lands 
are  subject  to  the  excess-land  provisions  of  the 
Federal  reclamation  law. 

Harper,  Solicitor: 
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The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

Reference  is  made  to  Commissioner  Bashores 
memorandum  to  you,  dated  December  15,  1944,  in 
which  he  recommends  that  my  opinion  be  obtained 
on  the  question  of  the  general  applicability  of  the 
excess-land  provisions  of  the  Federal  reclamation 
law  to  the  Coachella  Valley  County  Water  District 
lands  in  California. 

This  qviestion  arises  in  connection  with  a  pro- 
posed contract  between  the  United  States  and  the 
Coachella  Valley  County  Water  District  to  pro- 
vide for  the  construction  of  a  new  distribution 
system  to  furnish  irrigation  water,  and  to  cover  re- 
payment of  the  increased  costs  of  the  All-American 
Canal  and  appurtenances.  Previously,  the  construc- 
tion of  the  All-American  Canal,  for  the  purpose, 
inter  alia,  of  supplying  irrigable  water  to  the 
Coachella  Valley,  was  undertaken  pursuant  to  a 
contract  entered  between  the  United  States  and 
the  Coachella  Valley  County  Water  District  on 
October  15,  1934,  contract  symbol  Ilr-781.  This 
contract  was  made  pursuant  to  the  act  of  Con- 
giess  of  June  17,  1902  (32  Stat.  388) ,  and  acts 
amendatory  and  supplementary  thereto,  commonly 
known  and  referred  to  as  the  Federal  reclamation 
law,  and  particularly  pursuant  to  the  act  of  Decem- 
ber 21,  1928  (45  Stat.  1057,  43  U.S.C.  sec.  617), 
designated  as  the  Boulder  Canyon  Project  Act. 
The  question  whether  the  general  excess-land  pro- 
visions which  are  part  of  the  Federal  reclamation 
law,  apply  to  the  Coachella  Valley  Water  District 
lands,  depends  on  the  construction  and  the  inter- 
pretation of  these  statutes. 

It  is  my  opinion  that  the  excess-land  provisions 
of  the  Federal  reclamation  law  apply  to  the 
Coachella  Valley  County  Water  District  lands 
and,  accordingly,  these  provisions  should  be  in- 
corporated in  the  contracts  presently  under  con- 
sideration. 

The  Federal  reclamation  law  is  contained  in  the 
Reclamation  Act  of  June  17,  1902  (32  Stat.  388), 
which,  together  with  acts  amendatory  and  supple- 
mentary thereto,  forms  a  complete  legislative  pat- 
tern in  the  field.  The  Supreme  Court  describes  this 
type  of  legislation  succinctly  in  United  States  v. 
Barnes,  222  U.S.  513    (1912)    at  page  520:  ^ 

"Much    of   our   national    legislation    is   em- 


^  This  case  held  that  certain  procedures  set  out  in  section 
3177  of  the  Revised  Statutes,  providing  for  the  enforcement 
of  the  internal  revenue  laws,  applied  to  the  collection  or 
enforcement  of  the  specific  tax  imposed  on  oleomargarine  by 
the  act  of  August  2,  1886,  c.  840,  24  Stat.  209. 


bodied  in  codes,  or  systematic  collections  of 
general  rules,  each  dealing  in  a  comprehensive 
way  with  some  general  subject,  such  as  the 
customs,  internal  revenue,  public  lands,  In- 
dians, and  patents  for  inventions;  and  it  is  the 
settled  rule  of  decision  in  this  court  that  where 
there  is  subsequent  legislation  upon  such  a 
subject  it  carries  with  it  an  implication  that 
the  general  rules  are  not  superseded,  but  are 
to  be  applied  in  its  enforcement,  save  as  the 
contrary  clearly  appears.  .  .  ."  (Emphasis  sup- 
plied.) 

Congress  has  followed  precisely  this  type  of  legis- 
lative policy  in  enacting  the  Federal  reclamation 
law. 

The  excess-land  provisions  of  general  applica- 
bility in  this  law  are  the  following: 

The  Reclamation  Act  of  June  17,  1902  (32 
Stat.  388,  389,  43  U.S.C.  sec!  431)  ; 

Section  46  of  the  Omnibus  Adjustment  Act 
of  May  25,  1926  (44  Stat.  636,  649,  43  U.S.C. 
sec.  423  (e) )  ; 

The  Warren  Act  of  February  21,  1911  (36 
Stat.  925,  926,  43  U.S.C.  sees.  523,  524)  ; 

The  act  of  August  9,  1912  (37  Stat.  265, 
266,  43  U.S.C.  sees.  543,  544); 

The  Reclamation  Extension  Act  of  August 
13,  1914  (38  Stat.  686,  689,  43  U.S.C.  sec.  418)  . 

Since,  in  the  opinion  of  the  Bureau  of  Reclama- 
tion, "the  excess  land  provisions  of  section  46  of 
the  Omnibus  Adjustment  Act  seem  to  be  applicable 
to  contracts  made  with  the  Coachella  District" 
(see  copy  of  undated  letter  attached  from  the 
Acting  Commissioner  to  the  Regional  Director, 
Boulder  City,  Nevada)  ,  these  provisions  will  be 
used,  for  illustrative  purposes  only,  of  this  type 
of  statute: 

"No  water  shall  be  delivered  upon  the  com- 
pletion of  any  new  project  or  new  division  of 
a  project  until  a  contract  or  contracts  in  form 
approved  by  the  Secretary  of  the  Interior  shall 
have  been  made  with  an  irrigation  district  .  .  . 
organized  under  State  law  providing  for  pay- 
ment by  the  district  ...  of  the  cost  of  con- 
structing, operating  and  maintaining  the  works 
during  the  time  they  are  in  control  of  the 
United  States  .  .  .  Such  contract  or  contracts 
with  irrigation  districts  hereinbefore  referred 
to  shall  further  provide  that  all  irrigable  land 
held  in  private  ownership  by  any  one  owner 
in  excess  of  one  hundred  and  sixty  irrigable 
acres  shall  be  appraised  in  a  manner  to  be 
prescribed  by  the  Secretary  of  the  Interior  and 
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the  sale  prices  thereof  fixed  by  the  Secretary  on 
the  basis  of  its  actual  bona  fide  value  at  the 
date  of  appraisal  without  reference  to  the  pro- 
posed construction  of  the  irrigation  works;  and 
that  no  such  excess  lands  so  held  shall  receive 
water  from  any  project  or  division  if  the 
owners  thereof  shall  refuse  to  execute  valid 
recordable  contracts  for  the  sale  of  such  lands 
under  terms  and  conditions  satisfactory  to  the 
Secretary  of  the  Interior  and  at  prices  not  to 
exceed  those  fixed  by  the  Secretary  of  the  In- 
terior; .  .  ."    (Emphasis  supplied.) 

The  language  used  in  the  other  statutes  listed 
is  similar.  As  will  be  considered  presently,  section 
5  of  the  Reclamation  Act  employs  the  term  "sold" 
in  connection  with  water  rights,  in  contrast  to  the 
term  "delivered"  in  the  Omnibus  Adjustment  Act. 

Generally  speaking,  these  excess-land  provisions 
represent  a  firmly  established,  time-honored,  and 
sound  public  policy  which  seeks  to  achieve  the 
twofold  purpose  of  preventing  speculation  and  of 
spreading  the  benefits  of  a  reclamation  project 
among  the  larger  group  of  smaller  landowners 
rather  than  confining  those  benefits  to  the  rela- 
tively smaller  group  of  large  landowners.  These 
excess-land  provisions  are  of  general  applicability 
to  all  reclamation  projects  in  the  17  States  enu- 
merated in  section  1  of  the  Reclamation  Act  of 
1902,  as  amended. 

Whenever  these  general  excess-land  provisions 
did  not  fit  the  special  circumstances  of  a  project, 
or  were  found  not  to  be  adequate  enough  to  check 
speculation,  s]>ecial  excess-land  provisions  were  en- 
acted by  Congress,  applicable  only  to  specific  proj- 
ects. Examples  of  this  type  of  legislation  are: 

Interior  Department  Appropriation  Act  of 
May  10,  1926  2   (44  Stat.  453,  465); 

Columbia  Basin  Antisp>eculation  Act  of 
May  27,  1937  ^  (50  Stat.  208) ,  as  amended  by 
the 

Columbia  Basin  Project  Act  of  March  10, 
1943^   (47  Stat.  14,  16  U.S.C.A.  App.,  sec.  835. 

Furthermore,  Congress  has  waived  the  excess-land 
provisions  of  the  Federal  reclamation  law,  with  re- 


-  This  act  contains  the  160-acre  limitation  but  provides  the 
manner,  peculiar  to  the  statute,  in  which  excess  lands  may  be 
conveyed  to  the  United  States. 

'This  statute  contains  the  following  proviso:  "That  every 
such  contract  with  any  district  shall  further  require  that  all 
irrigable  land  held  in  private  ownership  by  any  owner  in 
excess  of  forty  irrigable  acres  .  .  .  shall  be  designated  as 
excess  land  and  as  such  shall  not  be  entitled  to  receive  water 
from  said  project."    (Emphasis  supplied.) 

*  The  limitation  here  is  to  farm  units  containing  not  less 
than  10  nor  more  than  160  acres. 


gard  to  two  projects,  in  view  of  the  peculiar  cir- 
cumstances involved  which  threatened  to  make 
these  projects  economically  unsound: 

Act  of  June  16,  1938  (52  Stat.  764,  43  U.S.C. 
sec.  386) ,  with  respect  to  the  Colorado-Big 
Thompson  project; 

Act  of  November  29,  1940  (54  Stat.  1219), 
with  respect  to  the  Washoe  County  Water 
Conservation  District,  Truckee  storage  project, 
and  the  Pershing  County  Water  Conservation 
District,  both  in  Nevada. 

In  the  act  of  June  16,  1938,  supra,  the  language 
reads: 

"The  excess-land  provisions  of  the  Federal 
reclamation  laws  shall  not  be  applicable  to 
lands  which  on  June  16,  1938,  had  an  irriga- 
tion water  supply  from  sources  other  than  a 
Federal  reclamation  project  and  which  will 
receive  a  supplemental  supply  from  the  Colo- 
rado-Big Thompson  project." 

The  exclusion  is  equally  positive  in  the  act  of 
November  29,  1940,  supra. ^ 

The  existence  of  the  two  foregoing  types  of 
statutes  is  of  tremendous  importance  in  the  instant 
situation  and  has  a  direct  bearing  on  the  problem 
before  me.  Congress  in  enacting  them  has  shown 
clearly  that  the  excess-land  provisions  are  the  heart 
of  the  reclamation  law.  Where  such  provisions  are 
not  sufficiently  drastic.  Congress  has  enacted  a 
special  excess-land  law  designed  to  meet  the  par- 
ticular situation,  as  in  the  Columbia  Basin  Anti- 
speculation  Act.  But  where  reasons  of  policy  mili- 
tate against  the  application  of  the  excess-land  pro- 
visions. Congress  provides  express  exemptions,  as  in 
the  Colorado-Big  Thompson  project. 

When  the  pertinent  parts  of  the  Boulder  Canyon 
Project  Act  are  analyzed,  it  becomes  apparent  that 
Congress  incorporated  therein  neither  special  ex- 
cess-land provisions  nor  exemption  from  the  excess- 


^  "The  excess-land  provisions  of  the  Federal  reclamation 
laws  shall  not  be  applicable  to  land  in  the  Washoe  County 
Water  Conservation  District,  Nevada,  irrigated  from  the 
Boca  Reservoir,  Truckee  River  storage  project,  Nevada,  nor 
to  the  Pershing  County  Water  Conservation  District,  Nevada, 
irrigated  from  the  Humboldt  River  Reservoir,  and  the  Sec- 
retary of  the  Interior  is  authorized  to  enter  into  a  contract 
with  said  districts,  amending,  in  accordance  with  this  Act, 
the  contract  of  December  18,  19.36,  between  the  United  States 
and  the  Washoe  County  Water  Conservation  District,  and 
the  contract  of  October  1,  1934,  between  the  United  States 
and    the    Pershing    County    Water    Conservation    District." 
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land  provisions  generally.^  Instead,  it  showed 
clearly  that  it  intended  these  provisions  to  be  ap- 
plicable to  irrigable  lands  within  the  project.  Sec- 
tion  14  reads: 

"This  Act  shall  be  deemed  a  supplement  to 
the  reclamation  law,  which  said  reclamation 
law  shall  govern  the  construction,  operation, 
and  management  of  the  works  herein  author- 
ized, except  as  otherwise  herein  provided." 

Section  12,  which  is  definitive,  reads  in  part: 

".  .  .  'Reclamation  law'  as  used  in  this  Act 
shall  be  understood  to  mean  that  certain  Act 
of  the  Congress  of  the  United  States  approved 
June  17,  1902,  entitled  'An  Act  appropriating 
the  receipts  from  the  sale  and  disposal  of  pub- 
lic land  in  certain  States  and  Territories  to 
the  construction  of  irrigation  works  for  the 
reclamation  of  arid  lands,'  and  the  Acts  amend- 
atory thereof  and  supplemental  thereto.  .  .  ." 

These  sections  will  now  be  analyzed  in  the  light 
of  the  general  structure  of  the  Boulder  Canyon  Act, 
its  relationship  to  the  reclamation  law,  its  legisla- 
tive history,  and  the  few  court  decisions  which 
have  endeavored  to  interpret  it. 

When  Congress  in  section  14  made  the  Boulder 
Canyon  Act  "a  supplement  to  the  reclamation 
law,"  it  incorporated  into  the  former  statute  the 
160-acre  limitation  of  the  act  of  June  17,  1902. 
Webster  defines  the  word  "supplement"  as  "that 
which  completes,  or  makes  addition  to,  something 
already  organized,  arranged,  or  set  apart."  (Web- 
ster's New  International  Dictionary,  First  Edition, 
2083)  Thus,  the  word  "supplement,"  as  used  in 
the  Boulder  Canyon  Act,  means  an  addition  to 
legislative  enactments  already  existing. 

With  the  exception  of  one  unpublished  decision 
by  an  inferior  State  court  in  California— which  will 
be  analyzed  in  detail  subsequently— the  only  case 
found  in  which  the  relationship  between  the 
Boulder  Canyon  Act  and  the  reclamation  law  was 
considered  in  Six  Companies,  Inc.  v.  DeVinney, 
2  F.  Supp.  693    (D.C.  Nev.  1933) . 


"A  160-acre  limitation  on  lands  for  homesteads  within  the 
project  is  expressly  stated  in  section  9  of  the  Boulder  Can- 
yon Act,  as  follows:  "That  all  lands  of  the  United  States 
found  by  the  Secretary  of  the  Interior  to  be  practicable  of 
irrigation  and  reclamation  by  the  irrigation  work$  authorized 
herein  shall  be  withdrawn  from  public  entry.  Thereafter,  at 
the  direction  of  the  Secretai^  of  the  Interior,  such  lands 
shall  be  opened  for  entry,  in  tracts  varying  in  size  but  not 
exceeding  one  hundred  and  sixty  acres,  as  may  be  determined 
by  the  Secretary  of  the  Interior,  in  accordance  with  the  pro- 
visions of  the  reclamation  law  .  .  ." 


The  legal  problem  in  this  case  may  be  stated 
simply.  The  Six  Companies,  Incorporated,  sought 
to  enjoin  a  county  assessor  in  Nevada  from  col- 
lecting State  taxes  on  its  personal  property  and 
from  demanding  the  payment  of  poll  taxes  from 
its  employees.  The  plaintiff's  principal  contention 
for  avoiding  tax  liability  was  that  all  of  its  prop- 
erty and  the  homes  of  its  employees  were  inside 
the  Boulder  Canyon  Project  Federal  Reservation, 
to  which  territory  the  State  of  Nevada  was  alleged 
to  have  ceded  jurisdiction. 

In  dismissing  the  bill,  the  Federal  District  Court 
for  Nevada  observed,  in  part: 

"The  statutes  referred  to  are  the  Reclama- 
tion Law  and  the  Boulder  Canyon  Project 
Act.  The  latter  act,  as  before  pointed  out,  is 
supplementary  to  the  Reclamation  Law,  ex- 
cept as  otherwise  therein  provided  .  .  .  The 
Boulder  Canyon  Project  Act  clearly  discloses 
that  the  dam  and  incidental  works  therein 
referred  to  are  of  a  permanent  character,  and 
specifically  provides  that  'the  title  to  said  dam, 
reservoir,  plant  and  incidental  works  shall  for- 
ever remain  in  the  United  States.'  .  .  .  There  is 
no  specific  provision  in  the  Boulder  Canyon 
Project  authorizing  the  Secretary  of  the  In- 
terior to  establish  any  reservation,  and  if  such 
authority  may  be  inferred  it  would  be  limited 
to  the  area  covered  by  the  expression  last  above 
quoted,  including  any  additional  area  neces- 
sary for  administrative  purposes. 

"While,  'except  as  otherwise  herein  pro- 
vided,' the  Project  Act  is  deemed  a  supplement 
to  the  Reclamation  Law,  a  reference  to  the 
latter  law  .  .  .  discloses  nothing  which  the 
national  government  might  be  said  to  intend 
the  retention  of  control  beyond  the  consumma- 
tion of  the  purposes  of  the  law— the  reclama- 
tion by  means  of  irrigation  of  portions  of  the 
arid  domain.  This  law  comprehends  the  acqui- 
sition by  citizens  of  the  United  States  of  the 
land  and  water  rights.  The  law  generally  com- 
prehends that  its  purposes  will  be  carried  out 
under  national  direction,  but,  subject  thereto, 
always  without  relinquishment  of  state  juris- 
diction ... 

"Only  in  the  Reclamation  Law  is  there  any 
provision  for  the  establishment  of  town  sites 
xoithin  reclamation  projects  or  under  the  au- 
thority of  the  Bureau  of  Reclamation.  Sections 
561-570  (43  use  A) .  These  provisions  of  the 
law  clearly  indicate  the  intention  of  Congress 
that  the  towns  so  established  will  be  and  re- 
main subject  to  local  state  jurisdiction,  and 
lots  therein  acquired  by  individual  residents, 
and    parks,    playgrounds,    community    centers, 
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and  school  grounds  acquired  by  the  public." 
(Emphasis  supplied.) 

In  a  word,  then,  the  court,  in  order  to  find  the 
answer  to  this  question  of  tax  liability,  was  re- 
quired to  revert  to  the  reclamation  law,  of  which 
the  Boulder  Canyon  Act  is  a  supplement.  The 
answer  clearly  was  not  in  the  Boulder  Canyon  Act 
proper.  Therefore,  is  it  not  logical  to  conclude 
that,  if  the  provisions  for  the  establishment  of 
town  sites  carried  over  from  the  reclamation  law 
to  the  Boulder  Canyon  Project  Act,  the  excess-land 
limitation  of  160-acres— one  of  the  most  basic  pro- 
visions of  the  reclamation  law  ^—carried  over  in 
like  fashion? 

While  the  following  State  court  decision  con- 
cerns the  original  Homestead  Act  and  the  Enlarged 
Homestead  Act  rather  than  the  reclamation  law 
and  the  Boulder  Canyon  Project  Act,  it  is  suf- 
ficiently in  point  to  merit  discussion: 

First  State  Bank  of  Shelby  v.  Bottineau 
County  Bank,  56  Mont.  363,  185  Pac.  162 
(1919). 

In  that  case,  one  Charles  R.  Wilbur,  on  July  25, 
1913,  made  final  proof  upon  320  acres  of  land 
which  he  had  entered  under  the  Enlarged  Home- 
stead Act  of  February  19,  1909  (35  Stat.  639).  On 
July  30  of  the  same  year,  the  Bottineau  County 
Bank  recovered  Judgment  against  Wilbur.  In  Janu- 
ary 1914,  Wilbur  received  his  patent  and  on  April 
15,  1914,  he  conveyed  the  land  by  warranty  deed 
to  the  First  State  Bank  of  Shelby,  Montana.  In 
November  1914,  the  Bottineau  Bank  attempted  to 
levy  execution  on  the  land  in  satisfaction  of  its 
judgment,  whereupon  the  First  State  Bank  sought 
to  restrain  the  sheriff  from  making  the  levy. 

The  question  was  whether  the  provisions  of  the 
original  Homestead  Act  of  May  20,  1862  (12  Stat. 
392) ,  [containing  a  160-acre  limitation],  exempt- 
ing the  land  from  the  past  debts  of  the  patentee, 
carried  over  to  the  Enlarged  Homestead  Act,  supra, 
[containing  a  320-acre  limitation].  The  language  in 
the  original  statute  provided  flatly  that  no  land 
acquired  thereunder  could  "in  any  event  become 
liable  to  the  satisfaction  of  any  debt  contracted 
prior  to  the  issuing  of  the  patent  therefor."  The 


'How  thoroughly  the  160-acre  limitation  permeates  both 
the  homestead  and  the  reclamation  laws  is  emphasized  in 
34  Stat.  116,  43  U.S.C.  sec.  561,  cited  by  the  court,  as 
follows:  "The  Secretary  of  the  Interior  may  withdraw  from 
public  entry  any  lands  needed  for  town-site  purposes  in  con- 
nection with  irrigation  projects  under  the  reclamation  law, 
not  exceeding  one  hundred  and  sixty  acres  in  each  case, 
and  survey  and  subdivide  the  same  into  town  lots  .  .  ." 
(Emphasis  supplied.) 


"enlarged"  sitatute  was  silent  in  the  matter.  If  the 
provision  of  the  original  statute  carried  over  to  the 
latter  act,  the  attempted  levy  of  the  Bottineau 
Bank  was  without  legal  sanction. 

The  Supreme  Court  of  Montana  so  held.  It  re- 
viewed in  detail  the  history  and  policy  of  the 
two  statutes.  It  then  summarized  tlie  six  sections 
of  the  Enlarged  Homestead  Act  and  concluded: 

".  .  .  It  will  be  seen  at  once  that  the  En- 
larged Homestead  Act  does  not  in  terms  change 
any  of  the  provisions  of  the  original  act.  The 
determination  of  the  principal  question  before 
us,  therefore,  depends  upon  the  proper  con- 
struction of  the  Enlarged  Homestead  Act  with 
reference  to  the  original  act. 

"Was  it  intended  as  an  independent  statute, 
or  was  it  meant  to  become  a  part  of  the 
original  homestead  act  as  it  existed  at  the  time 
this  new  measure  went  into  effect?  Aside  from 
any  other  consideration,  the  bare  reading  of 
the  act  of  1909  would  seem  to  be  sufficient  to 
convince  one  that  it  could  not  have  been 
intended  as  an  independent  act.  .  .  . 

"If  the  Enlarged  Homestead  Act  was  intend- 
ed as  an  amendment  to  the  prior  homestead 
laws,  then  the  acts  are  to  be  construed  as  one— 
as  originally  in  the  amended  form.  The  history 
of  this  act  is  fairly  conclusive  that  it  was  never 
intended  to  be  construed  otherwise  than  as  a 
part  of  the  original  homestead  law  as  it  was 
then  in  force.  Without  quoting  from  the  com- 
mittee reports  or  the  debates  in  the  Congress, 
we  think  it  is  apparent  from  them  that  it 
was  the  intention  of  the  lawmakers  by  this 
act  to  supplement  the  existing  statutes— to  im- 
prove the  homestead  laws  and  encourage  the 
settlement  of  the  vast  areas  of  public  lands  in 
the  semiarid  regions,  by  increasing  the  amount 
of  land  subject  to  entry  .  .  . 

"A  supplementary  act  is  one  designed  to  im- 
prove an  existing  statute  by  adding  something 
thereto  without  changing  the  original  text. 
.  .  .  Supplemental  statutes  include  every  species 
of  amendatory  legislation  which  goes  to  com- 
plete a  legislative  scheme  .  .  . 

"Our  conclusion  is  that  the  Enlarged  Home- 
stead Act  is  merely  supplementary  to  the  orig- 
inal homestead  law,  and  is  to  he  construed 
as  a  part  of  it.  It  folloxvs  that  land  acquired 
under  it  becomes  subject  to  the  provisions  of 
section  2296  of  the  United  States  Revised  Stat- 
utes .  .  .  and  that  the  land  in  controversy  in 
this  action  could  not  in  any  event  become 
liable  to  the  satisfaction  of  any  debt  contracted 
by  Wilbur  prior  to  the  date  his  patent  was 
issued."    (Emphasis  supplied.) 
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The  answer  to  the  question  in  the  instant  case  is 
contained  in  the  italic  lines  from  the  opinion 
of  the  Montana  Supreme  Court.  If  anything,  our 
case  is  stronger.  Section  14  of  the  Boulder  Canyon 
Project  Act  makes  that  statute  "a  supplement  to 
the  reclamation  law."  There  was  no  such  express 
statutory  connection  between  the  original  Home- 
stead Act  and  the  Enlarged  Homestead  Act.  Yet 
the  court  found  such  a  connection,  even  in  the 
absence  of  express  language,  and  enforced  a  limita- 
tion contained  in  the  original  act  against  land 
acquired   under   the   supplemental    act.* 

The  Montana  Supreme  Court  had  a  clear  prece- 
dent for  its  decision.  Three  years  earlier,  Federal 
Judge  Bourquin  had  so  held  in  a  bankruptcy  case. 
In  re  Aiige,  238  Fed.  621  (D.C.  Mont.  1916).  On 
that  occasion  the  court  observed: 

"The  bankrupt's  contention  that  all  said 
land  is  exempt  is  based  on  section  2296,  R.S. 
.  .  .  which  reads: 

"  'No  lands  acquired  under  the  provisions 
of  this  chapter  shall  in  any  event  become  liable 
to  the  satisfaction  of  any  debt  contracted  prior 
to  the  issuing  of  the  patent  therefor.' 

"The  chapter  referred  to  is  that  of  the  fed- 
eral original  homestead  law,  providing  for 
entries  of  160  acres  or  less.  Later  homestead 
enactments  .  .  .  permit  entries  for  as  much  as 
320  acres  enlarged  homesteads— of  public  lands 
of  certain  quality  and  subject  to  somewhat  dif- 
ferent conditions.  These  latter  are  but  addi- 
tions to  and  amendments  of  the  original  lazu, 
and  upon  settled  principles  all  form  a  whole, 
to  be  taken  and  read  together  as  though  the 
later  enactments  were  part  of  the  original  laio 
from  the  beginning,  so  far  as  the  protection 
extended  by  section  2296  is  concerned.  Said 
section  provides  protection;  other  sections  de- 
fine the  area  protected.  Changes  in  the  latter 
affect  not  the  former.  Hence  enlaiged  home- 
steads are  'lands  acquired  under  the  provisions 
of  this  chapter,'  within  section  2296,  and  are 
entitled    to    its   protection,    even    as   lesser    or 


*  There  ai-e  many  cases  which  discuss  the  meaning  of  the 
word  "supplement"  in  statutory  construction.  The  prevailing 
opinion  clearly  is  that  the  term  signifies  something  which 
adds  to,  or  completes,  or  extends  that  which  is  already  in 
existence,  without  changing  or  modifying  the  original. 
McCleary  v.  Baljcock,  169  Ind.  228.  82  N.E.  453  (1907)  ;  Lost 
Creek  School  Tp.  1.  Vigo  Co.  v.  York,  215  Ind.  6,S6,  21  N.E. 
(2d)  58,  60  (1939)  .  See  also  Loomis  v.  Runge,  66  Fed.  856, 
859  (CCA.  5th,  1895)  ;  Swanson  v.  State,  132  Neb.  82,  271 
N.W.  264,  268  (1937);  Edwards  v.  Stein,  94  N.J.  Eq.  251, 
119  Atl.  504,  507  (1923);  Bradley  &  Currier  Co.  v.  Loving, 
54  N.J.L.  227,  23  Atl.  685,  686  (1892)  ;  Railway  Savings  Insti- 
tution V.  City  of  Railway,  53  N.J.L.  48,  20  Atl.  756,  757 
(1890)  . 


ordinary    homesteads    are."     (Emphasis    sup- 
plied.) 

Even  in  the  absence  of  the  specific  provision  of 
section  14  of  the  Boulder  Canyon  Project  Act,  the 
general  structure  of  this  statute  reveals  that  it  was 
not  meant  ito  exist  independently  but  rather  as  a 
part  of  the  legislative  scheme  embodied  in  the 
Federal  reclamation  law.  For  instance,  section  1 
contains  the  authorization  for  tlie  Secretary  of  the 
Interior  to  construct  the  Ail-American  Canal.  The 
act  specifically  provides  "the  expenditures  for  said 
main  canal  and  appurtenant  structures  to  be  reim- 
bursable, as  provided  in  the  reclamation  law  .  .  ." 
In  order  to  determine  the  extent  and  mode  of  reim- 
bursement, the  pertinent  provisions  of  the  Federal 
reclamation  law  must  be  consulted.  Other  refer- 
ences to  the  Federal  reclamation  law  are  found  in 
sections  4  (b) ,  *•  section  5,  "  and  section  9  ^^  of  the 
Boulder  Canyon  Pioject  Act.  "It  cannot  be  said 
that  an  act  so  absolutely  dependent  upon  prior 
acts  is  an  independent  statute."  First  State  Bank  v. 
Bottineau  County  Bank,  supra,  at  164.  Thus  the 
intent  of  Congress,  to  make  the  Boulder  Canyon 
Project  Act  part  of  the  legislative  pattern  of  the 
Federal  reclamation  laws,  is  clearly  manifest. 

Furthermore,  there  is  no  language  in  the  Boulder 
Canyon  Project  Act  which  expressly  and  directly 
repeals  the  excess-land  provisions  of  the  reclama- 
tion law.  As  laws  are  presumed  to  be  enacted  with 
deliberation  and  with  a  full  knowledge  of  all  exist- 
ing statutes  on  the  same  subject,  it  is  only  reason- 


°  "Sec.  4(b)  ...  Before  any  money  is  appropriated  for 
the  construction  of  said  main  canal  and  appurtenant  struc- 
tures to  connect  the  Laguna  Dam  with  the  Imperial  and 
Coacliclla  Valleys  in  California,  or  any  construction  work  is 
done  upon  said  canal  or  contracted  for,  the  Secretary  of  the 
Interior  shall  make  provision  for  revenues,  by  contract  or 
otherwise,  adequate  in  his  judgment  to  insure  payment  of 
all  expenses  of  construction,  operation,  and  maintenance  of 
said  main  canal  and  appurtenant  structures  in  the  mariner 
provided   in    the   reclamation   law."    (Emphasis   supplied.) 

"  "Sec.  5.  That  the  Secretary  of  the  Interior  is  hereby 
authorized,  under  such  general  regulations  as  he  may  pre- 
scribe to  contract  for  the  storage  of  water  in  said  reservoir 
and  for  the  delivery  thereof  .  .  .  upon  charges  that  will 
provide  revenue  which,  in  addition  to  other  revenue  accruing 
under  the  reclamation  law  and  under  this  act,  will  in  his 
judgment  cover  all  expenses  of  o{>eration  and  maintenance 
incurred  by  the  United  States  on  account  of  works  con- 
structed under  this  act  and  the  payments  to  the  United 
States  .  .  ."    (Emphasis  supplied.) 

"  "Sec.  9.  That  all  lands  of  the  United  States  found  by 
the  .Secretary  of  the  Interior  to  be  practicable  of  irrigation 
and  reclamation  by  the  irrigation  works  authorized  herein 
shall  be  withdrawn  from  public  entry.  Thereafter,  at  the 
direction  of  the  Secretary  of  the  Interior,  such  lands  shall 
be  opened  for  entiy,  in  tracts  varying  in  size  but  not  ex- 
ceeding one  hundred  and  sixty  acres,  as  may  be  determined 
by  the  Secretary  of  the  Interior,  in  accordance  with  the 
provisions  of  the  reclamation  law  .  .  ."   (Emphasis  supplied.) 
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able  to  conclude  that  Congress,  in  passing  the 
Boulder  Canyon  Project  Act,  did  not  intend  to 
interfere  with  or  abrogate  any  former  law  relating 
to  the  same  matter,  unless  the  repugnancy  between 
the  two  should  prove  irreconcilable.  United  States 
V.  Noce,  268  U.S.  613  (1925)  ;  ^^  United  States  v. 
Greathouse,  166  U.S.  601,  605  (1897)  ;  ^^  Frost  v. 
Wenie,  157  U.S.  46  (1895)  ;"  Henderson's  To- 
bacco, II  Wall.  (78  U.S.)  652  (1870)  .i-"  The  rule 
has  been  well  stated  in  Red  Rock  v.  Henry,  106 
U.S.  596   (1882)  ,1"  at  page  601: 

".  .  .  when  an  affirmative  statute  contains  no 
expression  of  a  pur{x>se  to  repeal  a  prior  law, 
it  does  not  repeal  it  unless  the  two  acts  are 
in  irreconcilable  conflict,  or  unless  the  later 
statute  covers  the  whole  ground  occupied  by 
the  earlier  and  is  clearly  intended  as  a  sub- 
stitute for  it,  and  the  intention  of  the  legisla- 
ture to  repeal  must  be  clear  and  manifest." 

Repeals  by  implication  are  not  favored,  and  it 
will  not  be  presumed  that,  by  a  subsequent  enact- 
ment, the  legislature  intended  to  repeal  former 
laws  upon  the  general  subject,  and  more  especially 

'-This  case  held  that  a  provision  in  section  11  of  the  act 
of  May  18.  1920  (41  Stat.  601)  ,  reading,  "That  hereafter 
longevity  pay  for  officers  in  the  Army,  Navy,  Marine  Corps, 
Coast  Guard,  Public  Health  Service,  and  Coast  and  Geodetic 
Survey  shall  be  based  on  the  total  of  all  service  in  any  or 
all  of  said  services,"  did  not  repeal  section  6  of  the  act  of 
October  24,  1912  (37  Stat.  569,  594)  .  providing  "That  here- 
after the  service  of  a  cadet  who  may  hereafter  be  appointed 
to  the  United  States  Military  Academy,  or  to  the  Naval 
Academy,  shall  not  be  counted  in  computing  for  any  pur- 
pose the  length  of  service  of  any  officer  of  the  Army." 

"The  proviso  in  the  act  of  March  3,  1887,  24  Stat.  505, 
known  as  the  Tucker  Act,  "That  no  suit  against  the  Gov- 
ernment of  the  United  States  shall  be  allowed  under  this  act 
unless  the  same  shall  have  been  brought  within  six  years 
after  the  right  accrued  for  which  the  claim  is  made,"  did  not 
repeal  so  much  of  section  1069  of  the  Revised  Statutes  as 
provides,  "that  the  claims  of  married  women  accrued  during 
marriage,  of  persons  under  the  age  of  twenty-one  years  first 
accrued  during  minority,  and  of  idiots,  limatics,  insane  per- 
sons and  persons  beyond  the  seas  at  the  time  the  claim 
accrued,  entitled  to  the  claim,  shall  not  be  barred  if  the 
petition  be  filed  in  the  court  or  transmitted,  as  aforesaid, 
within  three  years  after  the  disability  has  ceased;   .  .  ." 

"  This  decision  held  that  Congress,  by  enacting  the  act  of 
December  15,  1880  (21  Stat.  311),  opening  for  settlement 
certain  lands  in  Kansas  within  the  abandoned  Fort  Dodge 
military  reservation,  "in  the  absence  of  express  words  of 
repeal,"  did  not  impair  the  rights  guaranteed  to  the  Osage 
Indians  by  the  treaty  of  1865. 

'''  The  doctrine  of  repeal  by  implication  was  repudiated. 
The  case  held  that  the  act  of  July  20,  1868,  imposing  taxes 
on  distilled  spirits  and  tobacco,  did  not  repeal  the  proviso  to 
the  25th  section  of  the  Internal  Revenue  Act  of  March  2, 
1867,  which  limited  to  20  days  the  time  for  commencing 
proceedings  to  enforce  forfeitures. 

"The  Minnesota  statutes  in  question  both  concerned  mu- 
nicipal financing. 


in  a  case  such  as  this  where  the  existing  reclama- 
tion law  is  referred  to  directly.  See  decisions  cited 
in  notes  11  through  15  and  State  v.  Boiuker,  63 
Mont.  6,  205  Pac.  961,  963  (1922)  ;  ''  Jobb  v. 
Meagher  County,  20  Mont.  424,  51  Pac.  1034 
(1898)  .>« 

Nothing  in  the  legislative  history  of  the  Boulder 
Canyon  Project  Act  indicates  that  it  was  the  inten- 
tion of  Congress  to  abdicate  the  public  policy  em- 
bodied in  the  excess-land  provisions  of  the  reclama- 
tion law  and  thus  open  the  door  to  the  vicious  real 
estate  speculation  which  was  all  ready  to  take 
advantage  of  the  Boulder  Canyon  project  lands. 
Congress  was  fully  aware  of  this  danger,  and  it 
was  commonly  assumed  by  Congress  that  the 
Boulder  Canyon  Project  Act  was  subject  to  the 
excess-land  provisions.^^ 

In  the  light  of  the  foregoing  authorities,  it  is 
my  conclusion  that  the  Boulder  Canyon  Project 
Act  is  supplementary  to  the  reclamation  law,  ex- 
cept as  otherwise  therein  provided,  and,  accord- 
ingly, the  excess-land  provisions  are  applicable  to 
the  Coachclla  Valley  County  Water  District  lands. 


"  This  case,  which  held  that  the  procedure  provided  by  a 
State  prohibition  statute,  enacted  in  1921,  did  not  by  im- 
plication supersede  procedures  establislied  under  a  general 
statute,  enacted  in  1917,  contains  a  comprehensive  discus- 
sion of  the  subject.  The  Montana  Supreme  Court  said:  "Re- 
peals by  implication  are  not  favored,  and  it  will  not  be  pre- 
sumed that  by  a  subsequent  enactment  the  Legislature  in- 
tended to  repeal  former  laws  upon  the  subject  not  men- 
tioned .  .  .  and  more  especially  so  in  the  case  before  tis  where 
the  existing  law  appears  to  have  been  under  consideration 
to  the  extent  of  direct  reference  thereto,  both  in  the  title  and 
in  the  repealing  clause."    (Empliasis  supplied.) 

'"*  Two  Montana  statutes  concerning  the  appointment  of 
deputy  sheriffs  were  involved.  The  court  refused  to  counte- 
nance any  idea  of  repeal  by  implication. 

'"  .See,  for  example,  the  following  discussion  in  the  House 
of  Rcpresentati\es  [69  Cong.  Rec.  9626    (1928)  ]. 

"Mr.  Morton  D.  Hull.  The  language  of  the  bill  is  not 
clear  to  me. 

"Mr.  Douglas  of  Arizona.  The  bill  authorizes  the  Secre- 
tary of  the  Interior  to  construct  a  canal  to  tire  Imperial  and 
Coachello  [sic]  Valleys.  The  appropriation  bill  in  specific 
tciTiis  is  only  for  the  all-American  canal  to  the  Imperial 
Valley.  If  the  Coachello  [sic]  Valley,  where  there  are  public 
lands,  and  if  the  areas  in  the  vicinity  of  the  Imperial  Valley 
arc  to  be  brought  in  inider  cultivation,  then  the  Congress 
must  appropriate  another  $18,000,000. 

"Mr.  Swing.  Mr.  Chairman,  if  the  gentleman  will  per- 
mit, I  think  the  gentleman  from  Illinois  [Mr.  Morton  D. 
Hull]  is  referring  to  the  limitation  on  the  area  that  one 
per.son  can  hold  after  the  canal  is  built,  requiring  that  any 
large  holding  must  be  broken  up,  and  if  it  is  not  broken  up, 
it  must  be  turned  over  to  the  Secretary  of  the  Interior,  who 
may  sell  it  for  an  appraised  price,  so  that  no  one  will  hold 
over  a  maximum  of  160  acres. 

"Mr.  Douglas  of  Arizona.  That  is  in  the  bill.  I  thank 
the  gentleman.  In  this  connection  I  might  state  also  that  the 
Imperial  Valley  and  southern  California  is  deluged  with 
advertisements  7iow  'Buy  land  in  Imperial  Valley  now; 
specidate  on  Boulder  Darn.'  "    (Emphasis  supplied.) 


1332 


Department  of  the  Interior 


May  31,  1945 


It  now  becomes  necessary  to  examine  and  refute 
the  principal  arguments  against  the  foregoing 
conclusion. 

It  has  been  contended,  for  example,  that  in  view 
of  the  language  of  section  14  of  the  Boulder 
Canyon  Project  Act  the  reclamation  law  applies 
only  to  the  "construction,  operation,  and  manage- 
ment of  the  works."  This  contention  must,  by 
necessity,  be  based  either  on  the  doctrine  of  ejus- 
dem  generis  or  on  the  doctrine  of  expressio  unius 
est  exclusio  alterius.  These  doctrines  belong  more 
properly  in  the  field  of  contract  construction  than 
statutory  construction.  The  courts  have  repeatedly 
held  that  these  doctrines  are  not  of  universal 
application,  but  serve  only  as  an  aid  in  the  ascer- 
tainment of  the  meaning  of  the  law,  and  must  yield 
whenever  a  contrary  intention  of  the  lawmaker  is 
apparent.  Springer  v.  Philippine  Islands,  277  U.S. 
189,  206  (1928)  ;  Helvering  v.  Stockholm  Enskilda 
Bank,  293  U.S.  84,  89  (1934) .  The  contrary  intent 
of  Congress  is  apparent  in  section  14  of  the  Boulder 
Canyon  Project  Act. 

The  unreported  decision  of  the  Superior  Court 
for  Imj>erial  County,  California  in  Heroes  v.  All 
Persons  (May  24,  1932) ,  has  been  cited  as  prece- 
dent for  the  nonapplicability  of  the  excess-land 
provisions.  The  Superior  Court  held  that  the  con- 
tract between  the  United  States  and  the  Imperial 
Irrigation  District,  dated  December  1,  1932,  provid- 
ing for  the  construction  of  the  All-American  Canal, 
and  all  proceedings  leading  to  its  execution,  are 
valid  in  all  particulars.  The  jurisdiction  of  the 
court  was  invoked  pursuant  to  the  following  pro- 
vision of  the  contract: 

"Article  31.  The  execution  of  this  contract  by 
the  District  shall  be  authorized  by  the  quali- 
fied electors  of  the  District  at  an  election  held 
for  that  purpose.  Thereafter,  without  delay, 
the  District  shall  prosecute  to  judgment  pro- 
ceedings in  court  for  a  judicial  confirmation 
of  the  authorization  and  validity  of  this  con- 
tract. The  United  States  shall  not  be  in  any 
manner  bound  under  the  terms  and  conditions 
of  this  contract  unless  and  until  a  confirmatory 
final  judgment  in  such  proceedings  shall  have 
been  rendered,  including  final  decision,  or 
pending  appellate  action  if  ground  for  appeal 
be  laid.  .  .  ." 

The  court  made  the  following  finding  No.  35: 

"That  under  said  Contract  between  the 
United  States  and  Imperial  Irrigation  District, 
dated  the  1st  day  of  December,  1932,  the  de- 
livery of  water  will  not  be  limited  to  160  acres 
in  a  single  ownership  and  that  the  lands  of 


the  defendant  Charles  Malan  in  excess  of  160 
acres  will  not  be  denied  water  because  of  the 
size  of  said  ownership,  and  that  water  service 
to  lands  regardless  of  the  size  of  ownership 
will  not  be  in  any  manner  affected  by  said 
contract,  so  far  as  the  size  of  individual  owner- 
ship is  concerned." 

The  court  amplified  this  finding  in  its  decision  as 
follows: 

"Use  of  Water  not  Limited  by  Reclamation 
Law. 

"Defendant  Malan,  the  owner  of  210  acres 
of  land  in  Imperial  Irrigation  District,  asserts 
that  the  contract  is  void  because  section  5  of 
the  Reclamation  Law  provides  that  no  right 
to  the  use  of  water  for  land  in  private  owner- 
ship shall  be  sold  for  a  tract  exceeding  160 
acres  in  any  one  landowner,  thus  preventing 
him  from  obtaining  water  for  all  of  his  land, 
that  he  will  be  required  to  pay  water  assess- 
ments upon  all  of  his  land  but  will  be  able  to 
get  water  for  only  160  acres,  and  that  the  con- 
tract takes  from  him,  without  compensation, 
his  water  right  for  all  of  his  land  in  excess  of 
160  acres. 

"The  water  right  of  neither  the  defendant 
Malan  nor  of  any  oUier  person  in  the  Imperial 
Irrigation  District  may  be  taken  by  the  district 
or  by  the  government  without  compensation. 
Furthermore,  section  5  of  the  Reclamation 
Law  does  not  apply  in  these  proceedings.  The 
Boulder  Canyon  Project  Act  provides  a  com- 
plete scheme  for  the  construction  of  the 
Boulder  Dam,  the  All-American  Canal,  and 
the  dam  diverting  water  from  the  Colorado 
River  into  the  canal.  Section  1  of  the  Boulder 
Canyon  Project  Act  provides  that  the  expendi- 
tures for  the  main  canal  and  appurtenant 
structures  shall  be  'reimbursable,  as  provided 
in  the  Reclamation  Law',  and  in  section  4  (b) 
it  is  required  that  before  any  money  is  appro- 
priated for  the  construction  of  the  main  canal 
and  appurtenant  structures,  the  secretary  shall 
make  provision  for  revenues  adequate  in  his 
judgment  to  secure  payment  of  all  expenses 
of  construction,  operation,  and  maintenance 
'in  the  manner  provided  in  the  Reclamation 
Law'.  Section  14  provides  that  the  Boulder 
Canyon  Project  Act  'shall  be  deemed  a  supple- 
ment to  the  Reclamation  Law,  which  said 
Reclamation  Law  shall  govern  the  construc- 
tion, operation,  and  management  of  the  works 
herein  autliorized,  except  as  otherwise  herein 
provided'.  The  act  does  not  adopt  the  Recla- 
mation Law  or  any  of  its  provisions,  except 
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as  above  stated,  and  the  authority  of  the  secre- 
tary with  reference  to  the  delivery  of  water 
must  be  found  in  the  Boulder  Canyon  Project 
Act  and  not  in  the  Reclamation  Law.  Section 
5  of  the  Boulder  Canyon  Project  Act  authorizes 
the  secretary  to  contract  for  the  delivery  o£ 
water  'under  such  general  regulations  as  he 
may  prescribe'  and  provides  that  'contracts 
respecting  water  for  irrigation  and  domestic 
uses  shall  be  for  permanent  service'.  Article 
30  of  the  contract  reads  as  follows:  'Except  as 
provided  by  the  Boulder  Canyon  Project  Act, 
the  Reclamation  Law  shall  govern  the  construc- 
tion, operation  and  maintenance  of  the  works 
to  be  constructed  hereunder'.  There  is  noth- 
ing in  the  statute  or  in  the  contract  limiting 
the  acreage  to  which  water  may  be  sold  and 
delivered." 

The  reading  of  Article  31  of  the  contract  shows 
that  the  jurisdiction  of  the  court  was  invoked 
solely  "for  a  judicial  confirmation  of  the  authoriza- 
tion and  validity  of  the  contract."  Since  the  court 
was  not  called  upon  to  determine  the  applicability 
of  section  5  ^°  of  the  Reclamation  Act  to  the  con- 
tract, it  thus  clearly  exceeded  its  authority.  Ac- 
cordingly, its  finding  No.  35,  and  that  part  of  the 
opinion  referring  to  it,  must  be  regarded  as  dic- 
tum. This  dictum  is  narrowly  confined  to  the  ques- 
tion of  the  applicability  of  section  5  of  the  rec- 
lamation law.  Even  assuming  for  purposes  of  dis- 
cussion that  the  California  court  might  be  right  as 
to  the  nonapplicability  of  section  5,  this  decision 
completely  disregards  the  whole  legislative  scheme 
of  the  Federal  reclamation  laws  on  the  subject  of 
excess-land  laws,  e.g.,  section  46  of  the  Omnibus 
Adjustment  Act,  supra;  the  Warren  Act,  supra. 

Appeal  was  instituted  by  the  Imperial  Water 
District  and  by  stipulation  of  the  parties,  the  ap- 
peal was  dismissed  by  the  Supreme  Court  of  Cal- 
ifornia on  February  26,  1934.  The  outcome  of  this 
action  was  of  utmost  importance  to  the  United 
States  because  the  construction  of  the  Ail-American 
Canal  was  delayed  because  of  a  decision  of  the 
Comptroller  General  who  held  (A-32702,  Decem- 
ber 6,  1933)  that  no  funds  might  be  expended  for 
construction  until  the  contract  had  been  found 
valid  by  the  State  court  of  last  resort. 

These  circvimstances  furnish  the  background  and 
explanation  for  a  letter  of  former  Secretary  of  the 


Interior,  Hon.  Ray  Lyman  Wilbur,  dated  Febru- 
ary 24,  1933.  In  this  letter  the  Secretary  stated: 

"Early  in  the  negotiations  connected  with 
the  Ail-American  Canal  contract  the  question 
was  raised  regarding  whether  and  to  what  ex- 
tent the  160-acre  limitation  is  applicable  to 
lands  to  be  irrigated  from  this  canal.  Upon 
careful  consideration  the  view  was  reached 
that  this  limitation  does  not  apply  to  lands 
now  cultivated  and  having  a  present  water 
right.  These  lands,  having  already  a  water 
right,  are  entitled  to  have  such  vested  right 
recognized  without  regard  to  the  acreage  lim- 
itation mentioned.  Congress  evidently  recog- 
nized that  these  lands  had  a  vested  right  when 
the  provision  was  inserted  that  no  charge  shall 
be  made  for  the  storage,  use,  or  delivery  of 
water  to  be  furnished  these  areas." 

A  study  of  the  letter  reveals  that  it  completely 
disregards  all  other  excess-land  provisions  except 
section  5  of  the  Reclamation  Act  of  1902.^^  This 
construction  of  the  congressional  intention  is  not 
borne  out  by  a  review  of  the  proceedings  of  Con- 
gress. Senator  Pittman  introduced,  on  December 
14,  1928,  the  following  amendment: 

"That  no  charge  shall  be  made  for  water  or 
for  the  use,  storage,  or  delivery  of  water  for 
irrigation  or  water  for  potable  purposes  in  the 
Imperial  or  Coachella  Valleys."  -^ 

The  following  discussion  ensued: 

"Mr.  Pittman.  .  .  . 

"I  will  state  that  originally  I  entered  a  mo- 
tion to  strike  out  that  whole  proviso.  However, 
as  the  representatives  of  Imperial  Valley  de- 
sired [sic]  to  stay  in,  and  are  willing  to  limit 
its  effects  entirely  to  that  valley,  I  defer  to  their 
wishes. 

"Mr.  Johnson.  I  have  no  objection  to  the 
amendment  that  is  suggested. 

"Mr.  King.  Mr.  President,  may  I  inquire  of 
the  Senator  from  Nevada  whether  that  is  sim- 
ilar to  the  amendment  which  was  offered  yes- 
terday? I  have  just  entered  the  Chamber,  and 
did  not  hear  the  entire  statement  of  the  Sen- 


^"This  section  provides:  "No  right  to  the  use  of  water  for 
land  in  private  ownership  shall  be  sold  for  a  tract  exceeding 
one  hundred  and  sixty  acres  to  any  one  landowner  unless  he 
be  an  actual  bona  fide  resident  on  such  land,  or  occupant 
thereof  residing  in  the  neighborhood  of  such  land,  and  no 
such  right  shall  permanently  attach  until  all  payments 
therefor  are  made."    (Emphasis  supplied.) 


^^  While  this  section,  set  out  in  footnote  20,  supra,  limits 
the  sale  of  water  rights  to  tracts  of  160  acres  or  less,  section 
46  of  the  Omnibus  Adjustment  Act,  set  out  previously  in  the 
text  of  this  opinion,  uses  the  term  "delivered"  instead  of 
"sold." 

"70  Cong.  Rec.  575  (1928)  ;  the  amendment  was  accepted 
and  appears  in  exactly  the  same  wording  as  the  last  proviso 
of  section  1  of  the  Boulder  Canyon  Project  Act. 
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ator.  The  purpose,  as  I  understand,  o£  the 
amendment,  is  to  relieve  Imperial  Valley  from 
any  charges  whatever,  except  such  as  would 
be  imposed  under  the  reclamation  act. 

"Mr.  PiTTMAN.  That  is  the  opinion  of  the 
representatives  of  Imperial  Valley,  and  that  is 
the  reason  why  it  is  put  in  that  form.  They  feel 
that  in  some  way  that  paragraph  is  more  in 
harmony  with  the  reclamation  act.  There  is 
some  doubt  in  my  mind  as  to  that;  but,  as 
they  are  willing  to  limit  its  effect  entirely  to 
their  own  valley,  it  is  not  a  matter  of  such 
great  concern  to  me. 

"Mr.  King.  Let  me  ask  the  Senator,  in  my 
own  time,  if  he  does  not  have  the  time, 
whether  in  his  opinion  the  new  lands  which 
it  is  expected  will  be  brought  under  cvdtivation 
in  the  Coachella  or  Imperial  Valleys  ought  to 
be  exempted  from  contribution  to  the  con- 
struction of  the  dam? 

"Mr.  PiTTMAN.  There  is  no  charge  in  this 
bill  whatever  on  the  Imperial  Valley  land  or 
the  Coachella  Valley  land  for  the  construc- 
tion of  the  dam  or  power  house. 

"Mr.  King.  I  know  that,  but  inquire 
whether  the  Senator  believes  the  users  of  water 
should  exempt  [sic.].  Under  the  reclamation 
projects,  as  the  Senator  knows,  those  who  make 
contracts  for  the  purchase  of  land  or  the  pur- 
chase of  water  are  required  to  pay  for  both 
water  and  the  consitruction  of  canals  and  dams, 
and  the  amount  which  they  pay  includes  all  of 
the  expenses  of  the  Government.  Here  we  are 
asking  the  settlers  to  pay  only  for  the  canal, 
and  exempting  them  from  paying  anything 
whatever  toward  the  construction  of  the  dam. 

"Mr.  PiTTMAN.  I  admit  this  is  an  excep- 
tion to  the  practice  under  the  reclamation  act 
in  that  it  relieves  this  land  from  the  payment 
of  any  part  of  the  cost  of  the  dam.  It  simply 
limits  it  to  the  cost  of  the  canal.  In  this  par- 
ticular case  the  Senate  has  allocated  $25,000,- 
000  toward  the  cost  of  the  dam.  It  is  true  that 
the  $25,000,000  must  be  paid  back,  but  the 
payment  may  be  postjwned  until  the  end  of 
the  period  of  amortization.  I  think  that  in 
view  of  the  fact  that  this  dam  has  to  be  built 
for  flood-control  purposes,  and  in  view  of  such 
allocation,  we  should  exempt  those  lands  in 
Imperial  Valley  from  the  payment  of  any  part 
of  the  cost  of  that  dam. 

"Mr.  King.  Then  it  is  apparent  that  the 
residents  of  Imperial  Valley  will  have  the 
benefits  of  flood  control,  storage  water,  the 
certainty  of  getting  an  equated  flow,  and  will 
be  required  to  pay  for  nothing  except  the 
cost  of  the  All-American  canal. 


"Mr.  PiTTMAN.  That  is  the  fact;  but  I 
think  the  circumstances  warrant  it. 

"Mr.  King.  Does  the  Senator  think  there 
should  be  no  distinction  between  those  who 
have  vested  rights,  who  have  already  appro- 
priated water  in  the  Imperial  Valley,  and  those 
who  have  no  vested  rights,  and  have  never 
appropriated  any  water? 

"Mr.  PiTTMAN.  No;  I  do  not  think  we 
can  have  a  successful  reclamation  project  if  we 
attempt  to  draw  that  distinction,  because  un- 
doubtedly even  those  with  the  vested  rights 
will  have  to  pay  a  part  of  this  cost  if  the  Gov- 
ernment is  to  be  repaid—" 

Although  the  language  of  the  letter  of  Secretary 
Wilbur  seems  broad  enough  to  include  the  Coa- 
chella Valley  district  lands,  the  letter  was  clearly 
intended  only  to  apply  to  the  Imperial  Irrigation 
lands.  It  apparently  assumes  that  all  privately 
owned  land  in  the  District  was  under  irrigation 
and  had  a  vested  water  right.  Nothing  in  the  files 
indicates  whether  such  is  the  factual  situation,  and 
there  is  strong  indication  that  the  Coachella  Valley 
lands  are  to  a  very  large  degree  as  yet  not  irri- 
gated. 

Furthermore,  an  examination  of  the  files  reveals 
that  the  letter  of  the  former  Secretary  was  written 
at  the  request  of  counsel  of  the  Imperial  District 
who  wanted  a  riding  on  the  application  of  the 
excess-land  provisions  "provided,  that  such  ruling 
would  be  that  the  160-acre  limitation  did  not 
apply."  Purposely,  the  letter  of  Secretary  Wilbur 
never  took  the  form  of  a  formal  decision.  It  was 
written  solely  for  the  purpose  of  giving  partisan 
help  to  the  Imperial  Water  District,  as  the  delay 
of  the  final  confirmation  of  the  contract  held  up 
the  construction  of  the  Ail-American  Canal.  Be- 
sides, the  time  of  the  Hoover  Administration  was 
near  its  close.  In  less  than  ten  days  after  the  date 
of  Secretary  Wilbur's  letter  (February  24,  1933), 
President  Roosevelt  was  inaugurated. 

In  summary,  then,  I  reach  the  conclusion  that 
in  view  of  section  14  of  the  Boulder  Canyon  Proj- 
ect Act,  which  makes  that  act  supplementary  to  the 
Federal  reclamation  law,  the  excess-land  provisions 
contained  therein  are  carried  into  operation  with 
respect  to  the  Coachella  Valley  water  lands  and 
should  be  incorporated  in  the  contracts  presently 
under  consideration. 

FowLF.R  Harper, 

Solicitor. 

Approved:  May  31,  1945. 

H.  L.  I.,  Secretary  of  the  Interior. 


May  31,  1945 


Opinions  of  the  Solicitor 


1335 


Electric  Transmission  Rights  of-W ay 

Across  Tribal  Lands— Discussion  of 

Boulder  Canyon  Project  Act  and 

Other  Acts 

May  31,  1945. 
Memorandum  for  Assistant  Secretary  Chapman: 

The  Office  of  Indian  Affairs  has  submitted  for 
your  consideration  a  proposed  letter  addressed  to 
the  Superintendent  of  the  Mission  Indian  Agency 
relating  to  a  request  by  the  Southern  Cahfornia 
Edison  Company  for  permission  to  construct  a 
transmission  line  across  tribal  lands  on  the  Agua 
Caliente  and  Morongo  Indian  Reservations  and 
across  allotted  lands  on  the  latter  reservation.  The 
transmission  line  is  for  the  purpose  of  transmitting 
power  generated  at  Boulder  Dam  from  the  ter- 
minus of  the  Metropolitan  Water  District's  trans- 
mission line  at  Hayfield,  California,  to  Chino,  Cal- 
ifornia. The  company  intends  to  submit  its  appli- 
cation for  a  right-of-way  across  these  lands  in  the 
near  future  but  because  of  the  urgent  need  for 
additional  energy  in  the  advancement  of  the  war 
effort  in  Southern  California  it  requests  tem- 
porary {permission  to  cross  the  lands. 

The  proposed  letter  states  that  a  right-of-way 
over  Indian  lands  is  authorized  by  section  5  (d)  of 
the  act  of  December  21,  1928  (45  Stat.  1057,  43 
U.S.C.  sec.  617(d),  known  as  the  Boulder  Canyon 
Project  Act.  The  provision  referred  to  reads: 

"The  use  is  hereby  authorized  of  such  public 
and  reserved  lands  of  the  United  States  as  may 
be  necessary  or  convenient  for  the  construc- 
tion, operation,  and  maintenance  of  main 
transmission  lines  to  transmit  said  electrical 
energy." 

In  my  opinion  the  Boulder  Canyon  Project  Act 
does  not  authorize  the  crossing  of  tribal  and  allot- 
ted Indian  lands  by  transmission  lines  erected  pur- 
suant to  that  act.  The  act  is  a  supplement  to  the 
reclamation  law.^  It  authorized  the  Secretary  of  the 
Interior  to  withdraw  from  public  entry  all  lands  of 
the  United  States  found  to  be  practicable  of  irriga- 
tion and  reclamation  and,  therefore,  it  must  be 
assumed  that  the  words  "reserved  lands  of  the 
United  States"  include  all  public  lands  which 
have  been  withdrawn  from  entry  and  not  Indian 
lands  which  were  not,  at  the  time  of  the  passage 


of  the  Boulder  Canyon  Project  Act,  lands  of  the 
United  States.  Nothing  in  the  legislative  history  of 
that  act  indicates  that  Indian  lands  were  intended 
to  be  included  within  its  terms,  and,  under  the 
well-established  rule  that  Indian  lands  are  not 
lands  of  the  United  States,  this  Department  has  no 
authority  to  permit  the  use  of  such  lands  pur- 
suant to  that  act. 

Consideration  has  been  given  to  other  acts  under 
which  the  requested  rights-of-way  may  be  granted. 
The  acts  of  February  15,  1901,^  and  March  4,  1911,^ 
authorize  the  Secretary  to  permit  the  use  of  rights- 
of-way  across  reservations  of  the  United  States  for 
transmission  lines,  and  these  acts  have  been  con- 
strued by  the  Department  to  be  applicable  to  regu- 
larly established  Indian  reservations  and  allotted 
lands  within  such  reservations.''  These  acts,  how- 
ever, only  authorize  rights-of-way  to  the  extent  of 
50  and  20  feet,  respectively,  on  each  side  of  the 
transmission  lines  and  poles.  The  company  in  this 
case  states  that  a  right-of-way  150  feet  wide  across 
the  lands  within  the  Agua  Caliente  Reservation 
and  one  300  feet  wide  across  the  lands  within  the 
Morongo  Reservation  will  be  necessary. 

It  is  suggested  that  rights-of-way  across  the  al- 
lotted lands  within  the  Morongo  Reservation  could 
be  obtained  by  means  of  easement  deeds  given  by 
the  allottees  and  approved  by  the  Secretary  or  by 
means  of  revocable  permits  issued  by  the  Secretary 
with  the  consent  of  the  allottees.  With  respect  to 
the  tribal  lands  within  the  two  reservations,  rev- 
ocable permits  could  be  issued  by  the  Secretary 
with  the  approval  of  the  tribal  councils  of  the  re- 
spective tribes. 

The  letter  submitted  by  the  Office  of  Indian  Af- 
fairs has  been  rewritten  in  this  office  to  delete 
reference  to  the  Boulder  Canyon  Project  Act.  As 
rewritten,  the  letter  will  authorize  the  applicant 
to  enter  upon  the  tribal  and  allotted  lands  at  its 
own  risk  upon  obtaining  the  consent  of  the  owners 
of  the  allotted  lands  and  the  consent  of  the  tribal 
representatives  of  the  two  tribes  and  upon  making 
a  deposit  of  double  the  estimated  damages. 

It  is  suggested  that  the  Office  of  Indian  Affairs 
be  instructed  to  inform  the  Superintendent  and  the 
company  that  the  rights-of-way  may  not  be  granted 
under  the  Boulder  Canyon  Project  Act  but  that  the 
company  may  obtain  revocable  permits  or,  in  the 


^Section  14. 


-  31  Stat.  790,  43  U.S.C.  sec.  959. 
^36  Stat.  1253,  43  U.S.C.  sec.  961. 

■*  Memorandum  for  the  Assistant  Secretary  dated  April  13, 
1943,  approved  April  16,  1943. 
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case  of  allotted  lands,  easement  deeds,  in  the  man- 
ner outlined  above. 

Fowler  Harper, 

Solicitor. 

Approved  and  returned  to  the  Office  of 
Indian  Affairs  with  instructions  to  proceed 
in  the  manner  outlined  by  the  Solicitor. 

Oscar  L.  Chapman,  Assistant  Secretary. 

June  4,  1945. 


County   Personal   Property   Taxes- 
Immunity  OF  Severed  Crops  from 
Levy  on  Trust  Land— Winnebago 


June  11,  1945. 


The  Honorable, 

The  Attorney  General. 


Helvering  v.  Mountain  Producers  Corp.,  303  U.S. 
376,  and  the  position  taken  by  the  majority  of  the 
court  in  Oklahoma  Tax  Commission  v.  United 
States,  319  U.S.  598,  which  may  be  interpreted  as 
based  on  the  assumption  that  income  would  be 
taxable  not  only  in  a  case  involving  an  Indian 
lessee  but  also  in  the  case  of  an  Indian  himself. 
However,  even  this  view  could  not  be  advanced 
with  any  prospect  of  success  if  the  levy  which  the 
sheriff  is  attempting  to  make  is  not  based  on  a  tax 
due  by  reason  of  the  ownership  of  the  crop  itself 
but  is  based  upon  the  ownership  of  other  property 
that  may  be  validly  taxed,  and  the  purpose  of  the 
levy  is  to  satisfy  such  a  tax. 

The  Department  has  now  been  advised  that  the 
latter  is  the  case,  and  it  believes  therefore  that  it 
would  be  hopeless  to  attempt  to  take  any  legal 
action  to  prevent  the  levy  on  the  crop  of  Charles  J. 
Springer. 

Fowler  Harper, 

Solicitor. 


Sir: 


This  is  with  reference  to  your  letters  of  January 
17  and  June  2  relating  to  the  attempt  of  the  sheriff 
of  Thurston  County,  Nebraska,  to  levy  upon  the 
crop  of  Charles  J.  Springer,  a  Winnebago  Indian, 
to  satisfy  a  personal  property  tax  (your  file  REM- 
HP  90-2-5-298) .  Your  Department  wished  to  be 
advised  whether  it  was  the  practice  at  the  Winne- 
bago Agency  to  require  Indians  to  obtain  specific 
permission  to  sell  severed  crops. 

The  Department  regrets  the  delay  in  replying  to 
your  letter  of  January  17  but  it  has  taken  consider- 
able time  to  secure  the  information  necessary  to 
dispose  of  this  matter  and  to  consider  the  questions 
of  law  and  policy  involved. 

It  appears  that  it  has  not  been  the  practice  to 
require  Indians  to  secure  permission  to  sell  sev- 
ered crops.  To  justify  such  a  practice,  it  would  be 
necessary  to  assume  that  the  restrictions  on  the 
alienation  of  the  land  extended  even  to  the  dis- 
position of  the  severed  crops  but  the  Department 
doubts  that  such  a  proposition  could  successfully 
be  maintained  even  if  it  was  deemed  wise  policy  to 
do  so. 

If  any  case  can  be  made  at  all  in  support  of  the 
immunity  of  the  severed  crop  from  levy,  it  could 
probably  be  done  only  by  arguing  that  the  express 
tax  exemption  of  the  trust  land  extends  also  to 
the  crop  as  long  as  it  remains  clearly  identifiable 
on  the  theory  that  the  crop  represents  the  income 
of  the  tax  exempt  land.  This  is  probably  not  a 
very  promising  view  because  of  the  overruling  of 
the  case  of  Gillespie  v.  Oklahoma,  257  U.S.  501,  in 


Default  on  Tribal  Loan  to  Tribal  Member- 
Collection— Tribe  Need  Not  Assign  Debt  to 
U.S.  in  Order  to  Sue 

July  3,  1945. 

Memorandum  for  Assistant  Secretary  Chapman: 

In  your  memorandum  of  May  9  you  asked  me  to 
consider  the  suggestion  made  by  Commissioner 
Brophy  in  his  memorandum  of  April  28  that  tribes 
should  not  assign  the  debt  and  security  to  the 
ITnited  States  upon  default  of  a  loan  to  one  of  its 
members.  Commissioner  Brophy  says  that  he  sees 
no  practical  reason  for  such  assignment  because 
"the  tribe  could  and  should  sue  the  debtor  directly 
without  the  intervention  of  the  United  States  as  a 
party  plaintiff."  He  states  that  the  United  States 
Attorney  "would  have  to  handle  the  case  for  the 
tribe  anyway." 

It  is  true  that  there  is  a  statute  on  the  books  (27 
Stat.  631,  25  U.S.C.  sec.  175)  which  provides:  "In 
all  States  and  Territories  where  there  are  reserva- 
tions or  allotted  Indians  the  United  States  district 
attorney  shall  represent  them  in  all  suits  at  law 
and  in  equity."  While  the  scope  of  the  statute 
seems  very  broad,  the  Department  of  Justice  has 
not  adopted  a  consistent  policy  as  to  when  it  will 
authorize  or  require  United  States  District  At- 
torneys to  appear  on  behalf  of  the  Indians  pur- 
suant to  this  act.  (See  Cohen:  Handbook  of  Fed- 
eral Indian  Law,  pp.  252-253.)  In  any  event,  it 
would  certainly  be  necessary  to  secure  the  coopera- 
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tion  of  the  Attorney  General  before  any  steps  could 
be  taken  to  change  the  existing  practice  with  re- 
spect to  the  collection  of  loans  from  tribal  mem- 
bers. I  should  be  loath  to  make  such  a  suggestion 
to  the  Attorney  General  except  on  very  persuasive 
grounds,  which,  however,  do  not  ap{>ear  to  exist. 

The  interest  of  the  United  States  is  very  real 
when  a  member  of  a  tribe  is  in  default  on  his  debt 
to  the  lending  tribe.  I  believe  that  in  order  to  pro- 
tect its  own  investment  it  is  advisable  for  the 
United  States  to  require  an  assignment  of  the  in- 
dividual debt  in  such  situations.  Moreover,  the 
tribe  itself  might  be  in  default,  in  which  case  the 
United  States  would  certainly  desire  to  supervise 
the  collection  of  all  outstanding  loans.  Thus  the 
practice  in  collecting  loans  would  not  be  uniform. 
Indeed  the  practice  could  not  be  made  uniform 
without  modification  of  existing  loan  agreements 
under  which  a  general  assignment  has  already  been 
made  to  the  United  States  of  all  present  and  future 
instruments  of  indebtedness  and  security. 

As  revolving  credit  loans  are  made  to  unorga- 
nized as  well  as  to  cor|x)rate  tribal  entities,  there  is 
another  practical  consideration  involved  in  allow- 
ing the  tribe  to  sue  directly.  It  is  doubtful  whether 
a  tribe  as  such  may  bring  suit  in  the  absence  of 
statutory  authorization,  express  or  implied.  This 
question  has  never  been  clearly  settled.  (See  Hand- 
book of  Federal  Indian  Law,  pp.  283-285.)  While 
it  is  clear  that  the  incorporated  tribes  could  sue, 
in  any  suit  by  a  tribe  against  one  of  its  members, 
there  would  not  ordinarily  be  any  basis  for  Federal 
jurisdiction.  Suit  would  have  to  be  brought  in  the 
State  courts.  It  must  also  be  remembered  that  even 
if  a  tribe  should  handle  the  collection  of  loans  itself 
it  would  still  be  necessary  for  the  Department  to 
participate  in  the  litigation  to  the  extent  at  least 
of  certifying  various  documents. 

I  think  therefore  that  it  would  not  be  practically 
feasible  or  desirable  to  authorize  tribes  to  sue 
debtors  directly  without  the  intervention  of  the 
United  States  as  a  party  plaintiff.  I,  too,  feel  that 
all  steps  should  be  taken  to  turn  over  more  of  the 
handling  of  loans  to  the  tribes  wherever  possible. 
From  the  creation  and  maintenance  of  a  debtor- 
creditor  relationship,  a  tribe  itself  as  well  as  its 
individual  members  have  much  to  learn  and  to 
profit.  But,  when  efforts  at  collection  short  of  suit 
become  hopeless,  there  remains  merely  a  disagree- 
able, technical  job  to  be  p>erformed  as  efficiently 
and  expeditiously  as  possible.  There  is  neither  joy 
nor  profit  in  litigation,  which  whether  it  is  insti- 
tuted at  the  request  of  the  tribe  or  the  United 
States  will  still  be  conducted  by  the  United  States 
Attorney.  In  the  conduct  of  such  litigation,  I  fail 
to  see  any  genuine  issue  of  tribal  autonomy  or  self- 
government.  In  any  event,  no  action  should  be 
taken  by   the  Department  until  the   tribes   them- 


selves come  to  insist  that  the  existing  practice  be 
changed. 

Fowler  Harper, 

Solicitor. 


Requirement  for  Indian  Commercial 

Fishing  License  and  Payment  of 

Poundage  Fee— Oregon 


July  3,  1945. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

This  office  has  studied  the  questions  submitted 
by  you  concerning  the  fishing  rights  of  the  In- 
dians in  the  State  of  Oregon  with  the  purpose  of 
preparing  an  opinion  as  requested  in  your  memo- 
randa of  October  12  and  December  15,  1944.  Care- 
ful consideration  has  been  given  to  those  ques- 
tions by  attorneys  in  this  office,  and  it  is  our  opin- 
ion that  the  position  taken  in  the  Department's 
letter  to  Mr.  Simmons  of  October  17,  1944,  is  cor- 
rect, i.e.,  that  it  would  be  far  preferable  to  defend 
an  Indian  who  is  prosecuted  for  violation  of  the 
State  law  with  regard  to  the  requirements  of  a 
commercial  license  and  the  payment  of  poundage 
fees.  In  connection  with  the  question  of  the  right 
of  the  State  to  prohibit  the  use  of  the  bag-dip  net, 
the  file  does  not  contain  sufficient  factual  informa- 
tion to  make  a  positive  answer. 

When  Mr.  Simmons  was  last  in  Washington,  this 
matter  was  discussed  with  him,  and  he  agreed  that 
an  opinion  should  not  be  written.  He  suggested 
that  he  would  communicate  with  your  office  so  that 
the  request  for  an  opinion  could  be  withdrawn. 
Would  you  please  have  this  matter  investigated 
and  inform  this  office  whether  you  still  desire  to 
have  an  opinion  written. 

Fowler  Harper, 

St)licilor. 


Taxing  Powers  of  Village  of 
Saxman 


July  7,  19t5. 

George  W.  Folta,  Esq., 
Counsel  at  Large, 
funeau,  .Alaska. 

Mv  Dear  Mr.  Folta: 

I  have  reviewed  your  memorandum  to  Super- 
intendent Foster,  dated  February  15,  concerning 
the  taxing  powers  of  the  Village  of  Saxman.  I  be- 
lieve that  some  of  the  statements  made  in  that 
memorandum  are  subject  to  misinterpretation. 
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There  is  evidence  that  the  inhabitants  of  the 
town  consider  themselves  a  band  or  division  of  the 
Tlingit  Tribe,  known  as  the  Saneaquan  Indians. 
For  example,  a  petition  was  filed  on  July  7,  1944, 
alleging  these  facts.  If  the  village  has  continued  its 
aboriginal  character  as  a  tribe  or  a  band,  the  rule 
stated  in  the  Handbook  of  Federal  Indian  Laiv 
that  a  tribe  has  the  right  to  impose  taxes  on  its 
members  would  be  applicable  in  this  situation.  The 
constitutional  provision  authorizing  the  village 
coimcil  "to  levy  dues,  fees,  assessments,  and  fines 
on  the  members  for  Village  purposes"  includes 
the  power  to  impose  and  collect  property  taxes.  It 
has  often  been  held  that  the  function  of  levying 
assessments  has  that  connotation.  Johnson  City  v. 
Clincli field  R.  Co.,  43  S.W.  (2d)  386,  387,  163 
Tenn.  232  (citing  Bouvier's  definition  of  "Assess- 
ment") ;  Milnmnhee  v.  Taylor,  282  N.W.  448,  454; 
In  re  Donner-Hanna  Coke  Corp.,  209  N.Y.S.  62, 
212  App.  Div.  338;  Adams,  Meldrum  ir  Anderson 
Co.  v.  Shelbyxnlle,  57  N.E.  114,  154  Ind.  467; 
Roesch  V.  State,  56  So.  562,  564,  565,  62  Fla.  263; 
Orr  V.  Allen,  245  Fed.  486,  498;  People  v.  Foster, 
295  N.Y.S.  891,  895,  251  App.  Div.  65;  Alder  v. 
Whitheck,  9  N.E.  672,  677,  44  Ohio  St.  539;  Weeks 
V.  Milwaukee,  10  Wise.  242,  259;  People  v.  Taylor- 
ville  Sanitary  Dist.,  20  N.E.  (2d)  576,  578,  371  111. 
280;  Neio  York  C.  &  St.  L.  Ry.  Co.  v.  City  of  Ham- 
mond, 83  N.E.  244,  245,  170  Ind.  493. 

Of  course,  the  authority  to  collect  taxes  is  limited 
by  any  pertinent  statutory  provisions,  as  pointed 
out  in  your  memorandum  in  connection  with  the 
act  of  May  25,  1926  (44  Stat.  629,  48  U.S.C.  sec. 
355) . 

On  the  second  page  of  your  memorandiun,  you 
refer  to  the  authority  of  the  village  to  grant 
a  right-of-way  to  the  City  of  Ketchikan  for  a  trans- 
mission line.  Your  statement  of  law  in  this  connec- 
tion appears  to  be  correct  except  that  you  might 
point  out  to  the  council  that  in  accordance  with  the 
charter  provision  the  approval  of  an  easement  or 
permit  may  be  given  by  the  Secretary  of  the  Inte- 
rior or  his  duly  authorized  representative. 

Felix  S.  Cohen, 

Acting  Solicitor. 


Contractual  Employment  of  Attorney  by 

Alaskan  Vuxage  Where  Representative 

Before  Court  of  Claims  is  Not 

Contemplated 

July  28,  1945. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I    am    returning    for    further    consideration    the 
proposed  letter  to  Mr.  William  L.  Paul,  Jr.,  de- 


clining to  approve  a  proposed  contract  for  the 
representation  of  the  Tlingit  Indians  of  Saxman, 
Alaska. 

The  letter  assumes  that  the  Indian  party  to  the 
contract  is  an  luiorganized  tribe  of  Indians  whose 
contract  must  meet  the  requirements  of  Section 
2103  of  the  Revised  Statutes  (25  U.S.C,  sec.  81). 
But  it  appears  from  the  contract  and  the  resolution 
attached  thereto  that  the  contract  is  made  with  the 
residents  of  the  Village  of  Saxman.  Since  the  resi- 
dents of  this  village  are  organized  under  the  Act 
of  May  1,  1936  (49  Stat.  1250)  on  a  residential 
basis  I  believe  that  their  employment  of  an  attorney 
should  be  by  contract  executed  in  conformity  with 
the  provisions  of  their  constitution.  Article  V,  Sec- 
tion 1  (b)  of  which  empowers  the  Council  to  em- 
ploy legal  counsel  subject  to  the  approval  of  the 
Secretary  of  the  Interior  as  to  the  choice  of  counsel 
and  the  fixing  of  fees.  Since  all  of  the  residents  of 
this  community  are  members  of  the  Organized 
Village  of  Saxman  the  situation  may  be  distin- 
guished from  that  referred  to  in  my  memorandum 
to  you  of  August  24,  1944,  in  which  it  was  pointed 
out  that  a  village  organized  on  an  occupational 
basis  did  not  comprise  the  entire  community,  and 
that  for  this  reason  it  would  be  improper  for  such 
a  village  to  employ  counsel  who  purported  to  rep- 
resent the  entire  community. 

If  the  parties  desire  to  comply  with  the  pro- 
visions of  Section  2103  of  the  Revised  Statutes  it 
is  believed  that  we  shoidd  interpose  no  objection 
to  execution  of  the  contract  before  a  United  States 
Commissioner.  By  virtue  of  the  provisions  of  48 
U.S.C,  sec.  108,  the  United  States  Commissioners 
in  Alaska  are  vested  with  certain  judicial  powers, 
and  the  execution  of  the  contract  before  one  of 
those  connnissioners  shoidd  be  regarded  as  a  suffi- 
cient compliance  with  Section  2103. 

The  proposed  letter  also  takes  the  position  that 
the  contract,  by  providing  for  representation  of  the 
Indians  in  matters  "arising  out  of  tribal  ancestral 
possessory  rights  to  land  and  water  of  a  legal  or 
equitable  nature,"  may  conflict  with  a  contract 
now  receiving  consideration  in  your  Office  which 
was  executed  by  representatives  of  the  Tlingit  and 
Haida  Indians  to  prosecute  their  claims  against 
the  United  States  under  the  Jurisdictional  Act  of 
June  19,  1935  (49  Stat.  388),  as  amended.  The 
jurisdictional  act  provides  that  the  attorney  or 
attorneys  employed  by  the  Indians  to  prosecute 
their  claims  thereunder  shall  be  selected  by  a  com- 
mittee chosen  by  the  Tlingit  and  Haida  Indians 
under  the  direction  and  approval  of  the  Secretary 
and  the  Commissioner.  All  of  the  arrangements 
heretofore  made  for  the  employment  of  counsel  by 
the  Tlingit  and  Haida  Indians  to  represent  them 
before  the  Court  of  Claims  under  that  act  have 
proceeded   on    the  theory   that   counsel   would   be 


August  17,   1945 


Opinions  of  the  Solicitor 


1339 


chosen  by  a  cominittee  representing  all  of  the 
Tlingit  and  Haida  communities.  Since  counsel  em- 
ployed in  any  manner  other  than  that  contem- 
plated by  the  jurisdictional  act  would  have  no 
standing  in  the  Court  of  Claims  I  believe  that  we 
need  not  be  concerned  with  a  possible  conflict  be- 
tween the  two  contracts. 

Unless  your  Office  has  administrative  reasons  for 
limiting  tire  contract  to  the  representation  of  the 
Indians  in  matters  arising  under  the  Alaska  Fishery 
Regulations  (50  C.F.R.  201.21b),  I  suggest  that 
Mr.  Paul  be  advised  that  the  Department  would  be 
willing  to  consider  a  contract  on  the  enclosed  form 
which  was  entered  into  with  the  residents  of  the 
Village  of  Saxman  in  conformity  with  the  provi- 
sions of  their  constitution. 

Fowler  Harper, 

Solicitor. 


Title  Search  Requirements  When 

Indians  Contribute  Land  as  Gift  to 

Tribe 

August  14,  1945. 

Memorandum  for  the   Commissioner 
of  Indian  Affairs: 

Attention:  Mr.  Zimmerman. 

Your  memorandum  of  August  7,  answering  mine 
of  November  2,  indicates  that  apparently  Indians 
who  offer  to  contribute  land  to  the  tribe  are  being 
required  to  finance  title  searches  incident  to  the 
gift.  (I  use  the  word  "apparently"  because  of 
Superintendent  McBride's  curious  statement:  "It 
is  not  the  policy  of  this  office  to  require  Indians 
desiring  to  convey  individual  Indian  lands  to  the 
tribe  to  finance  title  searches.  However,  it  is  the 
policy  to  require  Indians  to  finance  title  searches 
in  the  form  of  abstracts  etc.  and  for  the  actual  cost 
necessary  to  clear  the  title.")  Your  memorandum 
goes  on  to  say  that  the  policy  of  not  accepting 
quitclaim  deeds  from  Indian  donors  "originated 
and  grew  out  of  the  refusal  of  your  office  to  ac- 
cept or  approve  such  conveyances,  especially  as  it 
relates  to  the  conveyance  of  unrestricted  Indian 
lands." 

The  foregoing  views  involve  a  misapprehension 
of  legal  and  departmental  requirements.  The  Secre- 
tary's Order  No.  1696,  dated  May  16,  1912,  ex- 
pressly declares  that  conveyances  to  the  United 
States  need  not  contain  covenants  of  general  war- 
ranty if  "donors  are  unwilling  to  execute  deeds 
containing  covenants  of  general  warranty."  Cer- 
tainly no  stricter  rule  should  be   applied   in   the 


case  of  a  gift  to  an  Indian  tribe.  Of  course,  where 
the  Indian  donor  has  an  abstract  of  title  he  should 
be  requested  to  furnish  it.  And  of  course,  to  the 
extent  that  the  tribe  or  the  Government  can  se- 
cure abstracts  of  title  for  lands  so  conveyed  the 
position  of  the  tribe  with  respect  to  its  land  hold- 
ings would  be  that  much  stronger.  I  feel  that  when- 
ever financially  possible  and  particularly  when  im- 
provements are  contemplated  on  the  donated  land, 
evidence  of  title  prepared  by  your  office  or  an 
abstract  company  should  be  submitted  but  withotit 
expense  to  the  donor.  It  seems  to  me  ungracious, 
to  say  the  least,  to  refuse  a  gift  of  land  where  the 
Indian  donor  is  not  in  a  position  to  provide  the 
Government  with  legal  advice  on  the  validity  of  his 
title,  and  I  very  much  regret  that  this  legal  position 
has  been  unjustifiably  ascribed  to  this  office  by 
Superintendent  McBride.  Incidents  of  this  sort, 
in  which  fallacious  legal  technicalities,  invoked  by 
non-lawyers,  are  ascribed  to  the  Solicitor's  Office, 
help  to  create  an  impression  that  tlie  Solicitor's 
Office  is  a  source  of  obstruction.  I  trust  that  you 
will  see  to  it  that  any  erroneous  advice  that  has 
gone  to  Indians  or  to  Members  of  Congress  as  to 
the  position  of  this  office  in  objecting  to  gifts  of 
land  unaccompanied  by  warranties  is  corrected,  so 
far  as  possible. 

On  the  second  point  covered  in  my  original 
memorandum  of  November  2,  I  note  that  the  mat- 
ter of  land  acquisition  programs  being  carried  out 
without  consultation  with  the  Indian  Service  has 
received  your  attention  and  that  apjjropriate  steps 
are  apparently  being  taken  to  reform  this  practice. 

The  third  point  raised  in  your  memorandum  of 
August  7,  in  connection  with  the  validity  of  certain 
claims  for  back  taxes,  is  receiving  further  consider- 
ation in  this  office. 

Fowler  Harper, 

Solicitor. 


Costs  of  Subjugation  Work  on 

Salt  River  Indian  Irrigation 

Project  as  Deferable  Construction 

Cost  Under  Leavitt  Act  of  July  1, 

1932    (47  Stat.  564) 

August  17,  1945. 

The  appropriation  of  $30,000  for  "construction, 
repair  and  rehabilitation"  on  the  Salt  River 
Project  made  by  the  act  of  June  28,  1944  (Public 
Law  369,  78th  Cong.)  may  be  used  for  subjuga- 
tion of  Indian  lands  under  the  project.  In  view 
of  the  legislative  history  of  this  item,  the  general 
practice  in  recent  years  in  performing  subjuga- 
tion work  in  Indian  projects,  and  the  somewhat 
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artificial  character  of  the  distinction  between 
"construction"  costs  and  other  types  of  cost,  the 
funds  expended  for  consitruction  work  on  the 
Salt  River  Project  may  be  treated  as  deferable 
construction  cost  under  the  Leavitt  Act  of  July 
1,  1932  (47  Stat.  564,  25  U.S.C.  sec.  386a) . 

Harper,  Solicitor: 

Memorandum  for  the  Assistant  Secretary: 

The  Commissioner  of  Indian  Affairs  has  sub- 
mitited  to  the  Department  a  letter  dated  June  2 
directing  the  Superintendent  of  the  Pima  Agency 
to  proceed  with  subjugation  work  on  lands  under 
the  Salt  River  irrigation  project  as  soon  as  he  has 
obtained  the  consent  of  the  Indian  owners  of  the 
land.  A  form  of  consent  to  this  subjugation  work 
is  attached  to  the  letter  and  is  also  submitted  for 
departmental  approval.  The  subjugation  work  is  to 
be  performed  with  the  funds  appropriated  by  the 
Appropriation  Act  for  the  fiscal  year  1945,  ap- 
proved June  28,  1944  (Public  Law  369,  78th 
Cong.) .  The  sum  of  |30,000  was  appropriated  by 
this  act  under  the  heading  'Tor  the  construction, 
repair  and  rehabilitation  of  irrigation  systems  on 
Indian  Reservations."  It  is  assumed  in  the  Indian 
Office  letter  that  the  subjugation  work  performed 
with  this  appropriation  will  be  part  of  the  con- 
struction cost  of  the  project,  and  as  such  will  be 
deferable  under  the  Leavitt  Act  of  July  1,  1932 
(47  Stat.  564,  25  U.S.C.  sec.  386a) ,  so  long  as  the 
lands  remain  in  Indian  ownership.  In  view  of  a 
difference  of  opinion  on  this  question  in  the  In- 
dian Office,  the  Commissioner  has  expressly  re- 
quested that  I  give  it  consideration. 

I  am  of  the  opinion  that  the  funds  to  be  ex- 
pended on  subjugating  the  lands  under  the  Salt 
River  project  may  be  treated  as  "construction 
costs,"  the  repayment  of  which  is  deferred  under 
the  Leavitt  Act.  In  a  memorandum  from  Mr.  E.  R. 
Moose  to  Mr.  E.  C.  Fortier,  dated  April  27,  1945, 
the  legislative  history  of  the  appropriations  for  the 
Salt  River  project,  as  well  as  the  appropriations 
for  a  number  of  other  projects,  is  set  forth,  and 
it  appears  clearly  that  the  appropriations  sub- 
committees of  the  House  were  informed  that  part 
of  the  funds  appropriated  would  be  expended  in 
subjugating  the  lands  under  the  Salt  River  project. i 
Indeed  it  seems  to  have  become  a  general  practice 
for  the  Indian  Irrigation  Service  to  secure  appro- 

^  The  following  items  of  legislative  histoi7  have  been 
found,  some  of  which  are  not  cited  in  the  Moose  memo- 
randum: Senate  Hearings  on  Interior  Department  Appropria- 
tion Bill,  1937,  p.  121;  House  Hearings  on  Interior  Depart- 
ment Appropriation  Bill,  1938,  pp.  1070-1072;  19,39,  p.  287- 
1940,  p.  271;  1942,  p.  275;  1945,  p.  123. 


priations  for  subjugating  Indian  lands  under  In- 
dian irrigation  projects. 

However,  it  is  not  the  mere  appropriation  for 
subjugation  work  that  is  decisive.  In  the  first  place, 
in  some  cases  while  the  appropriation  committee 
was  informed  that  subjugation  work  was  planned, 
the  appropriation  actually  made  for  the  particular 
year  did  not  contemplate  that  subjugation  work 
would  be  done  that  year.-  In  the  second  place,  sub- 
jugation work  could  conceivably  be  regarded  as 
"operation  and  maintenance"  rather  than  "con- 
struction work,"  and  thus  might  be  subject  to  can- 
cellation rather  than  deferment  under  the  Leavitt 
Act.  To  be  able  to  find  that  the  cost  of  subjugation 
work  may  be  treated  as  a  deferable  construction 
cost,  it  must  appear  that  the  funds  appropriated 
were  necessarily  treated  as  construction  costs  in  the 
appropriation  itself.  In  other  words  the  question 
of  the  applicability  of  the  Leavitt  Act  to  an  appro- 
priation for  subjugation  work  is  a  distinct  ques- 
tion. 

On  the  last  page  of  the  April  27  memorandum 
from  Mr.  Moose  to  Mr.  Fortier  a  statement  made 
by  Mr.  Wathen  at  the  1938  hearings  to  a  member 
of  the  appropriations  committee  is  quoted  to  dem- 
onstrate that  the  subjugation  work  to  be  done  on 
the  Salt  River  project  is  a  deferable  construction 
cost  under  the  Leavitt  Act.  Actually  this  statement 
does  not  establish  such  a  proposition.  The  item 
under  discussion  was  not  for  the  Salt  River  project 
but  for  "Improvement  and  maintenance"  on  the 
Hopi  Reservation.  The  member  in  question  did 
not  ask  directly  whether  subjugation  work  was  a 
construction  cost.  He  asked  merely  whether  con- 
struction costs  in  general  would  be  returned  by  the 
Indians.  The  question  put  and  the  answer  were  as 
follows: 

"Mr.  O'Neal:  It  is  not  expected  that  the 
construction  costs  will  be  returned  by  the  In- 
dians eventually,  is  it? 

"Mr.  Wathen:  No;  it  is  not  contemplated 
that  the  construction  costs  will  be  returned. 
The  Leavitt  Act  of  1932  provides  that  no  con- 
struction assessment  shall  be  made  so  long 
as  the  Indians  retain  title  of  the  land,  and 
there  is  no  question  but  that  they  will  retain 
title  to  that  land  indefinitely." 


'See,  for  instance.  House  Hearings  on  Interior  Depart- 
ment Appropriation  Bill,  1938,  p.  1064,  where  a  detailed  jus- 
tification of  the  Colorado  River  Project  is  made.  Subjugation 
work  is  listed  as  item  7  in  the  program  but  no  such  work 
was  actually  to  be  done  in  1938.  In  fact  in  the  hearings  on 
the  appropriation  bill  for  the  fiscal  year  1939  at  page  282, 
it  was  made  plain  that  no  subjugation  work  would  be  done 
until  1940. 
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At  another  pK>int  in  the  1938  hearings  ^  this  state- 
ment was  made  to  the  committee  about  the  plans 
for  the  Salt  River  project: 

"The  completion  of  the  irrigation  system 
for  the  increased  area  and  the  subjugation  of 
the  additional  acreage  will  require  an  expendi- 
ture of  approximately  $315,000.  It  is  proposed 
to  spread  the  work  over  a  five  year  period.  The 
first  year's  work  contemplates  performing  the 
major  part  of  the  work  of  constructing  the 
irrigation  system.  The  second  year's  work  con- 
templates completion  of  the  irrigation  system 
and  the  beginning  of  land  subjugation  work. 
The  remainder  of  the  program  would  then 
consist  of  land  subjugation,  estimated  to  cost 
$25  per  acre  for  6,310  acres.  The  total  irriga- 
ble area  eventually  will  be  about  9,758  acres." 

Again  Mr.  O'Neal  asked  in  general  terms:  "What 
percentage  of  the  construction  cost  is  reimburs- 
able?" and  Mr.  Wathen  replied  similarly:  "No 
part  of  the  construction  cost  is  reimbursable  so 
long  as  the  land  is  in  Indian  ownership." 

It  must  be  remembered,  too,  that  a  legal  opinion 
expressed  by  a  witness  at  a  hearing  could  hardly 
change  the  meaning  of  a  prior  act  of  Congress  if 
in  fact  such  opinion  is  erroneous.  This  must  be 
especially  true  when  the  opinion  is  expressed  by 
a  witness  who  is  not  a  lawyer. 

However,  there  are  several  statements  in  the 
hearings  from  1938  to  1940,  which  clearly  indi- 
cate that  subjugation  work  was  accepted  by  the 
appropriation  subcommittees  as  part  of  construc- 
tion cost.  While  these  statements  were  not  made  in 
connection  with  the  Salt  River  project,  they  must 
nevertheless  be  regarded  as  significant  of  the  general 
current  of  thought  at  the  time.  Thus  it  was  stated 
in  1938''  with  respect  to  the  Colorado  River  proj- 
ect: "It  is  proposed  that  the  construction  xvork,  in- 
cluding subjugation  of  the  land  shall  be  spread 
over  a  period  of  approximately  10  years  .  .  ."  Again 
it  was  stated  at  the  same  hearing  ■'  with  reference 
to  the  Uncompahgre  project:  "The  construction 
program  for  this  division  of  the  former  Uintah 
Indian  Reservation  contemplates  the  following 
work,"  and  in  this  work  was  included  "land  sub- 
jugation." Finally,  in  1940,"  in  discussing  the  Colo- 
rado River  project,  a  member  of  the  committee, 
Mr.  Leary,  asked:  "What  will  it  cost  when  it  is 
completed?"  and  on  this  occasion  Mr.  Wathen  re- 


plied: "Including  subjugation,  luhich  we  propose 
to  take  care  of  in  our  construction,  it  will  cost  in 
the  neighborhood  of  $100  an  acre."  (Emphasis  sup- 
plied in  various  quotations.) 

In  the  hearings  on  the  1945  appropriation  bill,^ 
it  was  explained  that  the  Salt  River  project  item 
was  intended  principally  as  an  appropriation  for 
subjugation  but  it  was  not  expressly  stated  that  it 
was  to  be  treated  as  an  item  of  construction  cost. 
However,  this  appears  from  the  appropriation  it- 
self, since  it  is  for  "construction,  repair  and  re- 
habilitation." **  Subjugation  work  could  be  a  form 
of  "repair  and  rehabilitation"  if  it  consisted  of 
levelling  and  bordering  land  once  already  irri- 
gated, and  there  is  an  indication  that  this  may  be 
true  of  some  of  the  land  in  the  Salt  River  project  ^ 
which  is  now  to  be  subjugated.  But  this  apparently 
can  be  true  of  only  a  small  part  of  the  acreage.  The 
new  land  subjugated  could  be  treated  only  as  part 
of  the  construction  work,  and  in  view  of  the  fact 
that  the  appropriation  committees  in  recent  years 
had  been  advised  that  such  would  be  the  practice 
on  various  other  projects,  it  is  fair  to  assume  that 
the  whole  appropriation  for  subjugation  should  be 
regarded  as  a  construction  item. 

It  is  true  that  when  the  Leavitt  Act  was  passed, 
it  was  not  the  practice  to  subjugate  land  for  In- 
dians, and  such  work  would  therefore  not  have 
been  a  construction  cost.  But  there  is  no  reason  to 
suppose  that  Congress  intended  to  confine  the 
term  "construction  cost"  to  those  types  of  construc- 
tion which  were  then  included  within  the  meaning 
of  the  term.  As  Justice  Holmes  once  said:  "A  word 
is  not  a  crystal,  transparent  and  unchanged."  ^° 
The  Leavitt  Act  was  intended  to  defer  the  repay- 
ment of  construction  costs  which  should  occur  in 
the  future.  Since  the  act  was  to  have  a  prospective 
operation,  it  is  only  reasonable  to  suppose  that 
the  concept  of  "construction"  should  not  be  re- 
garded as  immutable  and  unchanging.  It  must  be 
realized  that  to  a  certain  extent  the  distinction 
between  "construction  costs"  and  other  types  of 
costs  such  as  "operation  and  maintenance"  costs, 
or  "repair  and  rehabilitation"  costs  is  conventional 


» Pages  1070-1072. 

*  House  Hearings  on  Interior  Department  Appropriation 
Bill,  1938,  p.  1064. 

"■Ibid.,  p.  1088. 

"  House  Hearings  on  Interior  Department  Appropriation 
Bill,  1940,  p.  296. 


'  House  Hearings  on  Interior  Department  Appropriation 
Bill,  1945,  Part  2,  p.  123. 

*  The  appropriations  were  also  for  other  purposes  but  these 
are  clearly  irrelevant  since  they  were  for  "the  purchase  and 
rental  of  equipment,  tools  and  appliances;  for  the  acquisi- 
tion of  rights-of-way;  and  payment  of  damages  in  connection 
with  such  irrigation  systems;  for  the  development  of  domes- 
tic and  stock  water  and  water  for  subsistence  gardens;  for 
the  purchase  of  water  rights,  ditches  and  lands  needed  for 
such  projects;  and  for  drainage  and  protection  of  irrigable 
lands  from  damage  by  floods  or  loss  of  water  rights." 

^  See  a  statement  to  this  effect  in  House  Hearings  on  In- 
terior Department  Appropriation  Bill,  1942,  p.  275. 

'"'Towjie  V.  Eisner,  245  U.S.  418,  425. 
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and  artificial,  and  even  arbitrary.  It  seems  to  be  the 
practice  during  the  period  of  construction  of  irri- 
gation projects  to  carry  even  operation  and  main- 
tenance charges  into  construction  costs,' ^  and  leg- 
islation governing  the  Flathead  irrigation  project, 
for  instance,  has  expressly  provided  for  covering 
operation  and  maintenance  charges  into  construc- 
tion costs.'-  It  would  be  wholly  unprofitable  to 
debate  as  a  general  question  whether  in  the  nature 
of  things  the  construction  of  a  drainage  ditch  is  to 
be  regarded  as  a  "construction  cost"  rather  than  an 
"operation  and  maintenance"  charge.  The  answer 
to  such  a  question  must  depend  upon  the  circum- 
stances of  the  particular  case  in  the  light  of  appli- 
cable legislation. 

It  has  been  pointed  out  that  this  office  raised  the 
question  some  time  ago  ''  whether  there  was  au- 
thority under  section  1  of  the  act  of  June  22,  1936 
(49  Stat.  1803,  25  U.S.C.  sec.  389) ,' which  is  the 
non-Indian  analogue  to  the  Leavitt  Act,  to  cancel 
the  charges  arising  from  inadequate  drainage  fa- 
cilities. But  this  doubt  arose  only  by  reason  of  the 
fact  that  section  2  of  the  same  act,  which  permitted 
lands  to  be  declared  temporarily  non-irrigable,  ex- 
pressly referred  to  a  lack  of  proper  drainage  fa- 
cilities. In  other  words,  it  arose  by  reason  of  the 
particular  provisions  of  the  act.  There  certainly 
was  no  intention  to  consider,  let  alone  decide,  the 
abstract  question  whether  the  cost  of  drainage  fa- 
cilities could  be  regarded  as  a  construction  cost. 

Attention  has  been  called  to  the  provision  of  the 
act  of  June  22,  1936  (49  Stat.  17.')7,  1772),  which 
is  the  appropriation  act  for  the  fiscal  year  1937, 
making  specific  provision  for  land  subjugation  in 
the  expenditure  of  certain  funds.  Thus  it  was  pro- 
vided: "That  where  necessary  the  foregoing 
amounts  may  be  used  for  subjugating  lands  for 
which  irrigation  facilities  are  being  developed." 
This  provision  was  dropped  the  following  year 
with  the  explanation  that  it  had  been  inserted  be- 
cause subjugation  work  is  especially  desirable  in 
the  development  of  garden  tracts"  but  that  it  was 
no  longer  necessary  in  view  of  the  omission  of  any 
funds  for  the  development  of  garden  tracts.'*  In 
point  of  fact,  an  appropriation  of  .$60,000  for  the 
development  of  garden  tracts  was  subsequently 
suggested   to   the  Senate  Subcommittee  ' '   and   en- 


"See  the  statement  to  this  effect  in  House  Hearings  on 
Interior  Department  Appropriations  Bill,  19.TO,  p.  246. 

'^'See  acts  of  March  7.  1928  (45  Stat.  200,  21. S)  ;  April  22, 
1932    (47  Stat.  91,  101)  ;  and  May  9,  193,5    (49  Stat.  176,  188)  . 

"Memorandum  Sol.  I.D.  March  30,  1943. 

"  See  House  Hearings  on  Interior  Department  Appropria- 
tion Bill,  1938,  p.  1063. 

"*  See  Senate  Hearings  on  Interior  Department  Appropria- 
tion Bill,  1938,  p.  245. 


acted.'*'  Btit  this  change  of  plan  does  not  affect  the 
validity  of  the  explanation  nor  would  it  be  affected 
even  by  the  fact  that  it  was  logically  wrong  and 
impersuasive.  The  mere  fact  that  the  explanation 
was  made  establishes  that  the  abandonment  of  the 
express  provision  was  not  intended  to  terminate 
the  appropriation  of  funds  for  subjugation  as  part 
of  the  construction  cost.  Moreover,  all  the  appro- 
priations for  the  development  of  garden  tracts  were 
expressly  made  nonreimbursable.  "  Ever  since  the 
fiscal  year  1938  the  appropriation  acts  have  also 
carried  an  ajipropriation  for  "continuing  subjuga- 
tion and  for  cropping  operations  on  the  lands  o£ 
the  Pima  Indians  in  Arizona."  But  this  appropria- 
tion is  made  in  connection  with  the  conduct  of  a 
tribal  pasturing  enterprise  '**  from  the  proceeds  of 
the  enterprise,  and  thus  represents  an  appropria- 
tion of  tribal  funds.  The  Leavitt  Act,  however,  has 
no  application  to  tribal  funds.  In  any  event,  it 
does  not  seem  to  me  that  the  omission  of  an  ex- 
press provision  once  made  with  reference  to  sub- 
jugation is  decisive.  As  I  have  indicated,  such 
omission  may  occur  because  of  various  reasons  in- 
cluding inadvertence,  and  even  the  mistaken  con- 
viction that  it  was  no  longer  necessary.  Common 
designs  are  not  to  be  attributed  to  diverse  Con- 
gresses. 

The  reason  for  subjugating  Indian  lands  as  part 
of  the  construction  of  an  Indian  irrigation  project 
was  excellently  stated  during  the  hearings  on  the 
Interior  Department  Appropriation  Bill  for  1941 
in  explaining  an  item  for  subjugation  work  on 
Navajo  lands,  but  it  is  equally  applicable  to  any 
Indian  lands.  The  statement  is  as  follows:  '" 

"Subjugation  of  Indian  lands  by  the  Gov- 
ernment is  necessary  for  many  reasons.  The 
Indian  as  a  rule  does  not  have  the  money  or 
equipment  with  which  to  do  this  work,  nor  is 
he  skilled  in  this  specialized  field.  In  many 
instances  in  the  past  his  land  has  been  placed 
imder  constructed  works  without  subjugation, 


"See  Act  of  August  9,  1937    (50  Stat.  564,  580) . 

"Thus  the  relevant  provision  of  the  act  of  June  22,  1936, 
reads  in  its  entirety:  "That  when  necessary  the  foregoing 
amounts  may  be  used  for  subjugating  lands  for  which  irriga- 
tion facilities  are  being  developed:  Provided  further,  That 
the  cost  of  the  foregoing  irrigation  projects  and  of  operating 
and  maintaining  such  projects  where  reimbursement  thereof 
is  required  by  law,  but  not  including  the  cost  of  domestic 
and  slock  water  projects  and  for  the  development  of  water 
for  garden  tracts,  shall  be  apportioned  on  a  per  acre  basis 
against  the  lands  under  the  respective  projects  .  .  ."  (Em- 
phasis supplied.)  The  .160,000  item  in  the  act  of  August  9, 
1937,  was  also  made  non-reimbursable. 

"The  nature  of  this  enterprise  is  explained  in  some  de- 
tail in  House  Hearings  on  Interior  Department  Appropria- 
tion Bill,  1938,  p.  1031. 

'"  Page  275.  , , 
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and  his  attempts  to  irrigate  raw  land  that  is 
rough,  without  properly  located  farm  ditches 
and  structures  necessary  to  control  the  water, 
has  resulted  in  failure.  In  many  places  the  low 
ground  is  drowned  trying  to  force  water  onto 
the  high  spots.  This  has  resulted  in  the  water- 
logging of  large  areas,  making  them  unfit  for 
future  cultivation,  and  the  crops  on  the  high 
spoits  do  not  mature  due  to  lack  of  water.  The 
Indian  farmer  has  become  discouraged,  and 
as  a  result  full  benefits  from  the  utilization  of 
the  project  have  never  been  realized. 

"In  order  that  the  Indians  can  place  their 
lands  under  cultivation  and  mature  crops 
where  irrigation  is  necessary,  it  is  necessary 
to  subjugate  areas  according  to  the  available 
water  supply.  This  work  includes  clearing, 
leveling,  and  construction  of  farm  ditches  and 
the  necessary  structures." 

In  concluding  the  discussion  of  the  problem,  I 
think  it  is  necessary,  however,  to  enter  a  caveat. 
While  I  have  little  reason  to  suppose  that  appro- 
priations obtained  for  subjugation  work  on  other 
Indian  projects  do  not  represent  construction  costs 
that  are  also  deferable  under  the  Leavitt  Act,  it 
follows  from  what  I  have  said  that  this  may  not 
always  and  invariably  be  true,  and  hence  I  do  not 
wish  to  be  understood  as  deciding  actually  more 
than  the  precise  question  that  has  been  submitted 
to  me  which  relates  to  the  Salt  River  project.  I 
should  emphasize,  too,  the  importance  of  restrict- 
ing subjugation  work  to  exclusively  Indian  proj- 
ects, so  long  as  such  work  is  undertaken  only  on 
behalf  of  Indians.  In  the  case  of  mixed  projects,  it 
would  not  be  possible  to  justify  subjugation  work 
for  Indians  that  would  not  also  be  undertaken  for 
non-Indians.  Since  existing  law  contains  the  gen- 
eral provision  that  construction  costs  must  be  pro- 
rated on  an  equal  per  acre  basis  against  all  the 
lands  of  a  project,  it  would  be  obviously  inequit- 
able to  perform  subjugation  work  for  Indian  land- 
owners that  was  not  also  performed  for  non-Indian 
landowners.  Even  in  the  case  of  a  wholly  Indian 
project,  the  same  amount  of  subjugation  work 
would  not  be  required  on  every  parcel  of  land,  but 
the  resulting  inequities  would  be  rather  slight,  and 
the  individual  Indian  would  have  no  cause  to  com- 
plain in  view  of  the  deferment  provision  of  the 
Leavitt  Act. 

I  note  that  in  the  Indian  Office  letter  of  June  2 
the  Superintendent  of  the  Pima  Agency  is  in- 
structed that  he  is  authorized  to  proceed  with  the 
subjugation  work  without  obtaining  the  consent 
of  absent  owners,  or  if  there  is  other  adequate 
reason  for  dispensing  with  the  consent  of  the  own- 
ers. I  am  not  taking  exception  to  this  instruction 


in  view  of  the  long-standing  practice  of  performing 
irrigation  construction  work  on  Indian  reservations 
without  obtaining  the  consent  of  the  Indians.-"  I 
am  not,  however,  expressing  any  opinion  at  this 
time  as  to  the  legality  of  any  debt  or  lien  in  the 
case  of  a  nonconsenting  landowner.  You  may  there- 
fore wish  to  modify  the  proposed  direction  con- 
tained in  your  letter  to  Superintendent  Robinson, 
authorizing  him  to  proceed  with  subjugation  work 
without  obtaining  consent  of  landowners,  so  as  to 
permit  consideration  of  the  legal  consequences  of 
such  action  if  it  appears  necessary. 


Fowler  Harper, 

Solicitor. 


August  17,  1945. 


Approved  and  referred  to  the  Commissioner 
of  Indian  Affairs. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Deposit  and  Use  of  Moneys 

Collected  a^  Fees  for  Services 

Performed  for  Indians 

August  20,  1945. 

Under  the  Act  of  March  1,  1933  (47  Stat.  1417,  25 
U.S.C.  sec.  413),  moneys  collected  as  fees  for 
services  performed  for  Indians  or  Indian  tribes 
must  be  covered  into  the  Treasury  of  the  United 
States  as  miscellaneous  receipts  unless  the  ex- 
penses of  the  work  for  which  the  fees  are  charged 
are  paid  out  of  funds  belonging  to  an  Indian 
tribe,  in  which  event  the  fees  must  be  credited 
to  the  tribal  fund.  The  fund  "Indian  Moneys, 
Proceeds  of  Labor,  Agency"  is  not  a  tribal  fund 
but  belongs  to  the  United  States  and  consists  of 
miscellaneous  revenues  derived  from  an  Indian 
agency  which  are  not  the  result  of  labor  of  a 
member  of  an  Indian  tribe  and  which  are  not  re- 
quired by  law  to  be  otherwise  deposited.  Fees 
collected  for  work  performed  and  paid  for  out 
of  the  fund  "Indian  Moneys,  Proceeds  of  Labor, 
Agency"  are  required  by  the  1933  act,  supra,  to 
be  covered  into  the  Treasury  as  miscellaneous 
receipts,  and  in  view  of  this  statutory  require- 
ment as  to  their  disposition  such  fees  are  not 
within  the  class  of  funds  subject  to  deposit  as 
"Indian    Moneys,    Proceeds   of   Labor,    Agency." 

Harper,  Solicitor. 


'See  Op.  Sol.,  M.  14051,  November  17,  1924. 
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Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I  am  returning  for  further  consideration  the 
proposed  regulation  which  would  authorize  the 
Superintendent  of  the  Quapaw  Agency  to  deduct 
a  fee  of  10  percent  of  all  moneys  collected  as  rentals 
or  income  from  trespass  on  restricted  Quapaw 
town  lots. 

The  proposed  regulation  provides  that  the  fees 
collected  shall  be  deposited  in  the  Treasury  as 
miscellaneous  receipts  to  reimburse  the  Govern- 
ment for  the  expenses  of  collection,  "except  that 
when  the  expenses  are  paid  from  a  trust  fund  the 
fee  shall  be  credited  to  such  fund."  By  this  lan- 
guage it  is  intended  to  authorize  the  deposit  of  the 
fees  in  the  fund.  "Indian  Moneys,  Proceeds  of  La- 
bor, Agency,"  and  use  the  fund  thus  established  to 
pay  the  salary  and  expenses  of  a  collector. 

In  my  opinion  there  is  no  authority  of  law  for 
the  deposit  and  use  of  the  fees  in  the  manner  in- 
tended. The  act  of  March  1,  1933,  reads: 

"That  the  Secretary  of  the  Interior  is  hereby 
authorized,  in  his  discretion,  and  under  such 
rules  and  regidations  as  he  may  prescribe,  to 
collect  reasonable  fees  to  cover  the  cost  of  any 
and  all  work  performed  for  Indian  tribes  or  for 
individual  Indians,  to  be  paid  by  vendees, 
lessees,  or  assignees,  or  deducted  from  the  pro- 
ceeds of  sale,  leases,  or  other  sources  of  reve- 
nue: Provided,  That  the  amounts  so  collected 
shall  be  covered  into  the  Treasury  as  miscel- 
laneous receipts,  except  when  the  expenses  of 
the  work  are  paid  from  Indian  tribal  funds, 
in  which  event  they  shall  be  credited  to  such 
funds."  ^ 

Under  the  plain  language  of  this  statute  all  of  the 
fees  therein  authorized  must  be  covered  into  the 
Treasury  of  the  United  States  as  miscellaneous 
receipts  unless  the  expenses  of  the  work  for  which 
the  fees  are  charged  are  paid  out  of  funds  belong- 
ing to  an  Indian  tribe,  in  which  event  they  must  be 
credited  to  the  tribal  fund. 

The  fund  "Indian  Moneys,  Proceeds  of  Labor, 
Agency"  consists  of  miscellaneous  revenues  de- 
rived from  an  Indian  Agency  which   are  not   the 


■47  Stat.  1417,  25  U.S.C.  sec.  413.  This  statute  amended  the 
act  of  February  14,  1920  (41  Stat.  415)  ,  which  required  that 
the  fees  therein  authorized  be  deposited  in  the  Treasury  as 
miscellaneous  receipts.  The  only  other  statutory  authorization 
for  the  collection  of  fees  for  general  services  performed  for 
Indians  and  Indian  tribes  is  the  item  contained  in  each  In- 
terior Department  Appropriation  Act  since  1938  (see  25 
U.S.C.  sec.  561)  ,  which  requires  that  the  fees  be  covered  into 
tlie  Treasury  of  the  United  States. 


result  of  labor  of  a  member  of  an  Indian  tribe  and 
which  are  not  required  by  law  to  be  otherwise 
deposited.  Under  the  provisions  of  25  U.S.C.  sec. 
155,  moneys  properly  credited  to  that  fund  are 
available  for  expenditure,  in  the  discretion  of  the 
Secretary,  for  the  benefit  of  the  agency  involved, 
and  there  is  no  doubt  that  moneys  properly 
credited  to  that  fund  may  be  used  to  pay  the  salary 
and  expenses  of  a  collector  employed  at  the  agency. 
But  ownership  of  the  fund  "Indian  Moneys,  Pro- 
ceeds of  Labor,  Agency"  is  in  the  United  States 
rather  than  an  Indian  tribe.  Since  it  is  not  a  tribal 
fund  it  would  be  improper  to  credit  thereto  fees 
collected  under  the  1933  act,  supra,  for  work  per- 
formed and  paid  for  out  of  that  fund.  All  such 
fees  are  required  by  the  1933  act,  supra,  to  be 
covered  into  the  Treasury  as  miscellaneous  receipts, 
and  in  view  of  this  statutory  requirement  as  to  their 
disposition  they  are  not  within  the  class  of  funds 
subject  to  deposit  under  authority  of  25  U.S.C.  sec. 
155,  as  "Indian  Moneys,  Proceeds  of  Labor, 
Agency." 

This  office  has  no  objection  to  the  use  of  any 
moneys  available  in  the  fund  "Indian  Moneys, 
Proceeds  of  Labor,  Quapaw  Agency"  to  pay  the 
salary  and  ex|Denses  of  a  collector  at  the  Quapaw 
Agency.  For  the  reasons  stated  above,  however, 
reimbursement  of  that  fund  in  the  manner  pro- 
posed by  your  office  is  not  authorized  by  existing 
law.  Any  regulation  promulgated  to  govern  the  col- 
lection and  deposit  of  fees  for  such  services  should 
provide  for  the  deposit  of  the  fees  in  the  Treas- 
ury as  miscellaneous  receipts,  "except  when  the 
expenses  are  paid  from  a  tribal  fund,  in  which 
event  the  fees  shall  be  credited  to  such  fund." 

Fowler  Harper, 

Solicitor. 


Question  of  Loss  of  Treaty 
Fishing   Rights  When   Separated 

From  Band  by  Creation  of 
Executive  Order  Reservation— 

NiSQUALLY 

August  24,  1945. 

Mcmornndum  for  the  Commissioner 
of  Indian  Affairs: 

There  is  returned  to  you  for  further  considera- 
tion your  letter  of  July  11  to  the  Superintendent 
of  the  Taholah  Agency  which  discusses  the  ques- 
tion whether  the  Indians  residing  upon  the  Nis- 
qually  Reservaition  have  fishing  rights  in  the  reser- 
vation   to    the    exclusion    of    all    other    affiliated 
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nonresident  bands  that  were  parties  to  the  treaty 
of  December  26,  1854  (10  Stat.  1132),  otherwise 
known  as  the  Medicine  Creek  Treaty. 

You  assume  that  this  treaty  gave  a  right  to  fish 
at  the  "usual  and  accustomed  places"  (among 
which  was  the  Nisqually  River  flowing  through  the 
reservation)  to  all  members  of  the  signing  tribes 
and  their  descendants,  and  that  this  right  still  ex- 
ists. The  right  in  question  if  it  exists  would  be 
based  upon  Article  III  of  the  treaty  which  provides: 

"The  right  of  taking  fish,  at  all  usual  and 
accustomed  grounds  and  stations,  is  further 
secured  to  said  Indians,  in  common  with  all 
citizens  of  the  Territory,  and  of  erecting  tem- 
porary houses  for  the  purpose  of  curing,  to- 
gether with  the  privilege  of  hunting,  gathering 
roots  and  berries,  and  pasturing  their  horses 
on  open  and  unclaimed  lands:  Provided,  how- 
ever, That  they  shall  not  take  shell  fish  from 
any  beds  staked  or  cultivated  by  citizens,  and 
that  they  shall  alter  all  stallions  not  intended 
for  breeding  horses,  and  shall  keep  up  and  con- 
fine the  latter." 

It  is  apparent,  however,  that  this  right  was  a 
right  to  fish  at  the  usual  and  accustomed  places  on 
the  lands  surrendered  by  the  treaty  and  on  other 
public  lands.  The  right  to  fish  on  the  lands  re- 
tained by  the  Indians  was  a  reserved  right  which 
did  not  need  to  be  expressly  recognized  by  the 
treaty.  United  States  v.  Winana,  198  U.S.  371; 
Seiifert  Bros.  Co.  v.  United  States,  249  U.S.  194; 
Tulee  V.  State  of  Washington,  315  U.S.  681.  It  is 
true  that  the  treaty  was  made  not  only  with  the 
Nisqually  Indians  but  all  the  other  Indian  bands 
mentioned  in  the  treaty  "who,  for  the  purpose  of 
this  treaty,  are  to  be  regarded  as  one  nation."  But 
the  tracts  of  land  reserved  for  these  affiliated  bands 
under  Article  II  of  the  treaty  were  various,  and 
Article  VI  of  the  treaty  expressly  provided  that 
the  President  might  create  lieu  reservations  if  in 
his  opinion  the  interests  of  the  Territory  and  the 
welfare  of  the  Indians  required  such  action.  Sub- 
sequently a  separate  reservation  was  created  for 
the  Nisqually  Indians  by  the  Executive  order  of 
January  20,  1857,  and  other  reservations  were  also 
subsequently  created  for  other  bands  who  had 
been  parties  to  the  Medicine  Creek  Treaty. 

It  appears  that  the  Nisqually  Reservation  con- 
tained 4,717  acres  and  was  irregular  in  shape— 4 
miles  long  by  2%  miles  wide  at  its  widest  part. 
The  Nisqually  River  traversed  the  length  of  it  for 
4  miles,  dividing  it  into  two  parts,  one  on  the 
east  in  Pierce  County  containing  3,353.43  acres, 
and  the  other  on  the  west  in  Thurston  County  con- 
taining 1,364.47  acres.  In   1918,   two-thirds  of  the 


reservation,  apparently  all  on  one  side  of  the 
Nisqually  River,  were  condemned  in  connection 
with  the  war  operations.  See  Senate  Document 
No.  243,  66th  Cong.,  2d  sess.  As  a  result  of  this 
condemnation  many  of  the  original  Nisqually 
allottees  were  dispossessed,  and  further  compen- 
sation was  provided  for  them  by  the  act  of  April 
28,  1924  (43  Stat.  Ill) .  There  was  included  in  this 
compensation  an  amount  sufficient  to  make  good 
the  loss  of  the  allottees'  fishing  rights  in  the 
Nisqually  River. 

Ordinarily  the  members  of  one  band  have  no 
rights  in  the  reservations  created  for  another  band. 
Even  though  some  of  the  Indians  who  were  parties 
to  the  Medicine  Creek  Treaty  may  have  fished  in 
the  Nisqually  River,  their  rights  were  lost  when 
separate  reservations  were  established  for  them. 
This  result  would  follow  from  the  fact  that  these 
Indians  would  thereupon  become  separate  bands 
residing  on  separate  reservations.  The  descendants 
of  other  Indians  who  were  parties  to  the  treaty 
could  have  rights  on  the  Nisqually  Reservations  if 
they  were  affiliated  with  this  band.  The  mere  fact 
that  they  did  not  reside  on  the  Nisqually  Reser- 
vation would  not  bar  them  from  fishing  or  other 
rights  if  they  were  still  recognized  members  of  the 
band.  The  right  to  enjoy  tribal  privileges  depends 
on  membership,  and  when  this  is  lost,  the  privi- 
leges cease.  Halbert  v.  United  States,  283  U.S.  753, 
762. 

If  you  wish  the  Department  to  consider  this  mat- 
ter further,  it  is  suggested  therefore  that  you  pro- 
vide more  specific  information  concerning  the 
affiliation,  status  and  membership  of  the  Indians 
not  residing  on  the  Nisqually  Reservation  who  are 
claiming  the  fishing  privileges.  The  Department 
should  be  particularly  informed  whether  any  of  the 
dispossessed  allottees  are  included  among  them. 

Fowler  Harper, 

Solicitor. 


Issuance  of  Fee  Patents- 
Authority  TO  Reserve  Subsurface 
Mineral  Rights  in  Favor  of 
Indian   Allottees 


M-33967 


August  29,  1945. 


The  Secretary  of  the  Interior  is  authorized  to  sell 
the  allotted  lands  of  deceased  Indians  by  the 
act  of  June  25,  1910  (36  Stat.  855)  as  amended 
(25  U.S.C.  sees.  372  and  373) . 

The  Secretary  of  the  Interior  may  sell  such  allot- 
ments without  the  consent  of  the  heirs  or  dev- 


1346 


Department  of  the  Interior 


August  29,  1945 


isees  under  such  rules  and  regulations  and  upon 
such  terms  as  he  may  prescribe. 

The  authority  of  the  Secretary  of  the  Interior  to 
cause  tlie  entire  allotment  of  a  deceased  Indian 
to  be  conveyed  by  patent  necessarily  includes  the 
authority  to  cause  a  lesser  interest  therein,  the 
surface  only,  to  be  conveyed  by  patent. 

Upon  payment  of  the  purchase  price,  he  may  direct 
the  Commissioner  of  the  General  Land  Office  to 
issue  patents  in  fee  to  the  purchasers  of  the 
lands,  such  patents  to  contain  reservations  of 
the  minerals  in  favor  of  the  heirs  or  devisees  of 
the  deceased  allottees. 

Harper,  Solicitor. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

For  the  past  several  years  the  State  of  New  Mex- 
ico has  been  attempting  to  acquire  certain  allotted 
Indian  lands  within  that  State.  It  is  my  understand- 
ing that  the  lands  sought  to  be  accpiired  will  even- 
tually be  tinned  over  to  the  National  Park  Service 
for  inclusion  in  the  proposed  Manuelita  National 
Monument   near    Gallup,    New    Mexico. 

The  Office  of  Indian  Affairs  has  insisted  that, 
for  the  protection  of  the  Indians,  any  minerals 
underlying  the  allotments  be  reserved  to  the  Indian 
owners.  In  all,  eleven  Indian  allotments  are  in- 
volved and,  on  May  21,  1941,  deeds  conveying  por- 
tions of  nine  of  the  allotments  to  the  State,  with 
mineral  reservations  in  favor  of  the  Indian  owners, 
were  approved.  The  owners  of  the  other  two  allot- 
ments—that of  Attisidi  Tsossini  Biye  and  Bi- 
tanitso-no-Biye  first  refused  to  sell  but  later  re- 
considered and  executed  deeds  conveying  portions 
of  each  allotment  to  the  State.  These  deeds  were 
not  presented  for  departmental  approval  because 
of  certain  technical  deficiencies.  They  were  re- 
turned to  the  Superintendent  of  the  Navajo  Agency 
on  August  29,  1942.  In  addition  to  the  technical 
deficiencies  in  the  execution  of  the  deeds,  atten- 
tion was  called  to  the  fact  that,  while  one  of  the 
deeds  contained  a  mineral  reservation  in  favor  of 
the  grantors,  the  other  did  not.  Since  the  return 
of  the  deeds  to  the  Agency,  certain  of  the  original 
grantors  have  died  and  their  heirs  have  not  yet 
been  determined.  Other  parties  owning  undivided 
interests  in  the  allotments  are  reported  to  be  work- 
ing in  California  and  to  date  their  signatures  on 
the  corrected  and  amended  deeds  have  not  been 
obtained. 

Because  conveyance  by  the  State  to  the  United 
States  of  other  land  for  the  National  Monument 


Project  is  being  delayed  by  the  difficulty  in  obtain- 
ing completed  and  satisfactoi"y  deeds  covering 
these  two  allotments,  the  Office  of  Indian  Affairs 
has  requested  my  opinion  as  to  whether  fee  patents 
for  the  lands  involved  may  be  issued  to  the  State, 
reserving  to  the  Indians  the  mineral  rights  now 
owned  by  them. 

For  the  reasons  hereinafter  stated,  it  is  my  opin- 
ion that,  should  you  deem  it  advisable  admin- 
istratively, you  may  cause  patents  to  be  issued  to 
the  State  of  New  Mexico  for  the  desired  portions 
of  these  two  allotments,  reserving  to  the  Indians 
the  minerals  underlying  the  lands  sold  to  the  State. 

Both  of  the  allotments  are  in  an  heirship  status. 
Section  1  of  the  act  of  June  25,  1910  (36  Stat. 
855) ,  as  amended  (25  U.S.C.  sec.  372) ,  the  statute 
governing  the  sale  of  restricted  heirship  lands  by 
the  Secretary  of  the  Interior,  provides: 

"That  when  any  Indian  to  whom  an  allot- 
ment of  land  has  been  made,  or  may  hereafter 
be  made,  dies  before  the  expiration  of  the  trust 
period  and  before  the  issuance  of  a  fee  simple 
patent,  without  having  made  a  will  disposing 
of  said  allotment  as  hereinafter  provided,  the 
Secretary  of  the  Interior,  upon  notice  and  hear- 
ing, under  such  rules  as  he  may  prescribe,  shall 
ascertain  the  legal  heirs  of  such  decedent,  and 
his  decision  thereon  shall  be  final  and  con- 
clusive. If  the  Secretary  of  the  Interior  de- 
cides the  heir  or  heirs  of  such  decedent  compe- 
tent to  manage  their  own  affairs,  he  shall  issue 
to  such  heir  or  heirs  a  jjatent  in  fee  for  the 
allotment  of  such  decedent;  if  he  shall  de- 
cide one  or  more  of  the  heirs  to  be  incompe- 
tent, he  may,  in  his  discretion,  cause  such  lands 
to  be  sold:  Provided,  That  if  the  Secretary  of 
the  Interior  shall  find  that  the  lands  of  the 
decedent  are  capable  of  partition  to  the  ad- 
vantage of  the  heirs,  he  may  cause  the  shares 
of  such  as  are  competent,  upon  their  petition, 
to  be  set  aside  and  patents  in  fee  to  be  issued 
to  them  therefor.  All  sales  of  lands  allotted 
to  Indians  authorized  by  this  or  any  other  act 
shall  be  made  inider  such  rules  and  regulations 
and  iq>on  such  terms  as  the  Secretary  of  the 
Interior  may  prescribe,  and  he  shall  require  a 
deposit  of  10  per  centum  of  the  purchase  price 
at  the  time  of  the  sale.  .  .  .  Upon  payment  of 
the  purchase  price  in  full  the  Secretary  of  the 
Interior  shall  cause  to  be  issued  to  the  pin- 
chaser  patent  in  fee  for  such  land.  .  .  ." 

Section  2  of  that  act,  as  amended  (25  U.S.C.  sec. 
373)  ,  authorizes  any  Indian  21  years  of  age  having 
any  right,  title,  or  interest  in  any  allotment  held 
in  trust  to  dispose  of  such  allotment  by  will,  sub- 
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ject  to  the  approval  of  the  Secretary  ot  the  Inte- 
rior.   However: 

".  .  .  the  approval  of  the  will  and  the  death 
of  the  testator  shall  not  operate  to  terminate 
the  trust  or  restrictive  period,  but  the  Secre- 
tary of  the  Interior  may,  in  his  discretion, 
cause  the  lands  to  be  sold.  .  .  ." 

That  statute  has  been  construed  by  this  office,  in 
a  memorandum  to  the  Commissioner  of  Indian  Af- 
fairs of  August  14,  1937,  as  authorizing  the  Secre- 
tary of  the  Interior  to  sell  a  decedent's  estate  for 
the  benefit  of  heirs  without  recjuiring  the  consent 
of  the  heirs  or  any  number  of  them  to  validate  the 
transaction.  The  act  authorizes  sales  to  be  made 
under  such  rules  and  regulations  as  the  Secretary 
of  the  Interior  may  prescribe  and,  except  for  the 
requirement  of  a  10  per  cent  deposit  at  the  time 
of  the  sale,  the  statute  authorizes  the  sale  upon 
such  terms  as  the  Secretary  may  prescribe.  All  de- 
tails of  the  sale  are  left  to  the  discretion  of  the 
Secretary.  The  Attorney  General  has  said  that  it 
would  be  difficult  to  conceive  of  a  broader  author- 
ity than  this  statute  confers  (33  Op.  Atty.  Gen.  25) . 

There  is  no  requirement  that  the  entire  in- 
terest in  any  allotment  shall  be  sold.  If  40  or  80 
acres  of  a  160-acre  allotment  can  be  sold,  patent 
therefor  issued  to  the  purchaser,  and  the  balance 
retained  in  trust  for  the  Indians,  it  is  difficult  to 
see  why  the  surface  only  cannot  be  patented  and  the 
minerals  underlying  the  surface  retained  in  trust  for 
the  Indians.  The  authority  of  the  Secretary  of  the 
Interior  to  cause  the  entire  allotment  of  a  deceased 
Indian  to  be  conveyed  by  patent  necessarily  includes 
the  authority  to  cause  a  lesser  interest  therein, 
namely  the  surface  only,  to  be  conveyed  by  patent. 
Cf.  United  States  v.  Gypsy  Oil  Co.,  10  F.  (2d) 
487  (C.C.A.  8th,  1925)  ;  Terrell  v.  Scott,  et  al, 
262  Pac.  1071   (Okla.  1928) ,  cert.  den.  277  U.S.  596. 

The  allotments  involved  were  made  pursuant  to 
section  4  of  the  General  Allotment  Act  of  February 
8,  1887  (24  Stat.  388),  as  amended  (25  U.S.C.  sees. 
334  and  336).  The  patent  to  Bitanitso-no-Biye  was 
issued  on  March  29,  1920.  It  contained  a  reserva- 
tion of  all  coal  in  the  land  to  the  United  States 
pursuant  to  the  act  of  March  3,  1909  (35  Stat.  844, 
30  U.S.C.  Sec.  81) .  However,  it  is  my  understand- 
ing that  the  lands  covered  by  the  patent  were 
classified  as  noncoal  on  September  13,  1921.  The 
act  of  April  14,  1914  (38  Stat.  335,  30  U.S.C.  82), 
authorizes  and  directs  the  Secretary  of  the  Interior, 
in  cases  where  patents  for  public  lands  have  been 
issued  under  the  terms  of  the  act  of  March  3, 
1909,  supra,  and  where  the  lands  so  patented  are 
subsequently  classified  as  noncoal  in  character,  to 
issue   new    or   supplemental   patents    without    the 


reservation  of  the  coal  to  the  United  States.  Appli- 
cation by  the  patentee  for  a  corrected  patent  is 
not  necessary.  The  regulations  of  the  Depart- 
ment require  the  General  Land  Office  to  issue  new 
patents  witli  as  much  expedition  as  may  be  possible 
(43  CFR  108.5).  There  is  nothing  in  the  attached 
file  of  the  General  Land  Office  to  indicate  that  a 
new  patent,  without  the  reservation,  was  ever  is- 
sued to  the  allottee  or  his  heirs.  If  I  am  correct  in 
my  assumption  that  a  new  patent  has  never  been 
issued,  the  General  Land  Office  should  be  directed 
to  take  appropriate  steps  to  remedy  the  situation. 
If,  in  the  exercise  of  your  discretion,  you  deem 
it  advisable  to  sell  to  the  State  of  New  Mexico 
portions  of  the  allotments  in  question,  I  can  see  no 
legal  objection  to  your  directing  the  Commissioner 
of  the  General  Land  Office,  upon  the  payment  of 
the  agreed  purchase  price  by  the  State,  to  issue 
patents  to  the  State  of  New  Mexico  for  the  re- 
quested portions  of  the  allotments  with  reservations 
in  the  patents  of  all  underlying  minerals  to  the 
heirs  or  devisees  of  the  allotments. 

Fowler  Harper, 

Solicitor. 

Approved:  August  29,  1945. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Osage  Headrights— NoN-REsmENT  Decedent- 
Ancillary  Administration 


M-33564 


September  6,  1945. 


An  Osage  headright,  owned  by  a  non-Indian,  repre- 
sents the  non-Indian's  right  to  participate  in  the 
distribution  of  the  bonuses  and  royalties  accru- 
ing from  the  mineral  estate  owned  by  the  Osage 
Tribe. 

The  right  to  receive  the  payments  accruing  to 
an  Osage  headright,  after  they  have  been  segre- 
gated from  the  tribal  funds,  is  analogous  to  any 
debt  due  from  the  United  States. 

The  payments  accruing  to  the  headright  have  no 
situs  in  Oklahoma. 

Ancillary  administration  in  Oklahoma  of  the  es- 
tate of  a  deceased  non-Indian  owner  of  an  Osage 
headright  is  unnecessary. 

The  Secretary  of  the  Interior  may  recognize  a 
decree  of  a  court  of  competent  jurisdiction  of 
the  State  of  domicile  of  a  non-Indian  owner  of 
an  Osage  headright  as  vesting  title  to  the  head- 
right  in  the  heirs  or  beneficiaries  under  a  will 
found  by  that  court  to  be  entitled  thereto. 
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The  payments  accruing  after  the  death  of  the 
non-Indian  owner  and  during  the  course  of  ad- 
ministration of  his  estate  should  be  paid  to  the 
administrator  or  executor  duly  appointed  and 
qualified  under  the  laws  of  the  State  of  domi- 
cile. 

Harper,  Solicitor: 


The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

You  have  referred  to  me  for  an  opinion  the 
question  of  whether  ancillary  administration  in 
Oklahoma  must  be  required  in  order  to  pass  good 
title  to  an  interest  in  an  Osage  headright  owned 
by  a  non-Indian  domiciled  at  the  time  of  his 
death  in  a  State  other  than  Oklahoma. 

The  question  arises  in  connection  with  the  ad- 
ministration of  the  estate  of  George  B.  Mathews, 
a  white  man,  who  at  the  time  of  his  death  owned 
a  one-sixth  interest  in  an  Osage  headright  as- 
signed to  him  by  Frank  M.  Keane.  Keane  ac- 
quired his  interest  by  assignment  from  Remington 
Rogers  who  acquired  it,  also  by  assignment,  from 
C.  O.  Durrett,  who  inherited  the  interest  from  his 
deceased  wife,  Clemintine  Roussin  Durrett,  Osage 
allottee  No.  1640.  All  of  the  assignors  were  white 
men  and  the  assignments  were  approved  by  the 
Secretary  of  the  Interior  under  the  provisions  of 
the  act  of  April  12,  1924  (43  Stat.  94)  .^  Mr. 
Mathews  died  testate.  His  estate  is  being  ad- 
ministered according  to  the  laws  of  New  York,  the 
State  of  his  domicile. 

In  my  opinion  ancillary  administration  in  Okla- 
homa is  unnecessary  to  effect  transfer  of  the  title 
to  an  interest  in  an  Osage  headright  owned  by 
a  non-Indian.  An  Osage  headright,  owned  by  a 
non-Indian,  represents  the  non-Indian's  right  to 
participate  in  the  distribution  of  the  bonuses  and 
royalties  arising  from  the  mineral  estate  owned 
by  the  Osage  Tribe. 

The  act  of  June  28,  1906  (34  Stat.  539) ,  pro- 
vided that  the  surface  of  the  lands  belonging  to 

^  "That  any  right  to  or  interest  in  the  lands,  money,  or 
mineral  interests,  as  provided  in  the  Act  of  Congress  ap- 
proved June  28.  1906  (Thirty-fourth  Statutes  at  Large,  page 
539) ,  entitled  'An  Act  for  the  division  of  lands  and  funds 
of  the  Osage  Indians  in  Oklahoma,  and  for  other  purposes,' 
and  in  Acts  amendatoi7  thereof  and  supplemental  thereto, 
vested  in,  determined,  or  adjudged  to  be  the  right  or  prop- 
erty of  any  person  not  an  Indian  by  blood,  may  with  the 
approval  of  the  Secretai7  of  the  Interior  and  not  otherwise 
be  sold,  assigned,  and  transfeiTed  under  such  rules  and  regu- 
lations as  the  Secretary  of  tlie  Interior  may  prescribe." 


the  Osage  Tribe  of  Indians  should  be  divided 
ainong  the  individual  members  of  the  tribe,  ac- 
cording to  a  roll  authorized  to  be  made  by  that 
act.2  After  directing  the  manner  in  which  the 
lands  should  be  allotted.  Congress  reserved  the 
oil  and  gas  and  other  minerals  underlying  the 
Osage  lands  to  the  use  of  the  Osage  Tribe  for 
a  stated  period,  the  royalties  thereon  to  be  paid 
to  the  tribe.^  It  further  directed  that  all  funds 
of  the  tribe  should  be  segregated  as  soon  as  prac- 
ticable after  January  1,  1907,  and  placed  to  the 
credit  of  the  individual  members  of  the  Osage  Tribe 
on  a  basis  of  a  pro  rata  division  among  the  mem- 
bers of  said  tribe  or  their  heirs,  said  credit  to 
draw  interest,  which  interest  was  directed  to  be 
paid  quarterly  to  the  members  entitled  thereto.* 
Congress  further  directed  that  the  royalty  received 
from  the  oil,  gas,  coal  and  other  mineral  leases 
should  be  placed  in  the  Treasury  of  the  United 
States  and  be  distributed  to  the  individual  mem- 
bers of  the  tribe,  in  the  manner  and  at  the  same 
time  that  payments  were  made  of  interest  on  the 
moneys  held  in  trust  for  the  Osages  by  the  United 
States.^ 

The  period  of  tribal  ownership  of  the  minerals 
has  been  extended  from  time  to  time  by  act  of 
Congress.  The  act  of  June  24,  1938  (52  Stat.  1034) , 
extends  the  tribe's  interest  in  the  mineral  estate  to 
April  8,  1983  "unless  otherwise  provided  by  act  of 
Congress,"  and  provides  that  "all  royalties  and 
bonuses  arising  therefrom  shall  belong  to  the  Osage 
Tribe  of  Indians,  and  shall  be  disbursed  to  mem- 
bers of  the  Osage  Tribe  or  their  heirs  or  assigns 
as  now  provided  by  law."  " 

The  heirs  of  Osage  Indians  are  determined  by 
the  county  courts  of  Oklahoma  according  to  the 
laws  of  Oklahoma  '  and  their  wills,  when  approved 
by  the  Secretary  of  the  Interior,'*  are  likewise  pro- 
bated in  the  county  courts  of  Oklahoma.  Many 
heirs  and  devisees  of  the  Osage  Indians  have  been 
persons  of  no  Indian  blood  and  in  this  manner  they 
have  succeeded  to  the  right  to  share  in  the  distribu- 
tion of  the  income  from  the  tribal  mineral  estate. 

This  right  does  not,  however,  give  such  persons 
any  interest  in  the  minerals.  Title  to  the  minerals 


-  The  Osage  Tribe  of  Indians  v.  The  United  States,  102 
Ct.  CI.  545    (1944) . 

=>  Section  3. 

*  Subsection  1  of  Section  4. 

^  Subsection  2  of  Section  4. 

"Section  3. 

'Section  6  of  the  act  of  June  28,  1906  (34  Stat.  539)  ,  and 
section  3  of  the  act  of  April  18,  1912    (37  Stat.  86) . 

"Section  8  of  the  act  of  April  18,  1912   (37  Stat.  86)  . 

"  Osage  Tribe  of  Indians  v.  United  States,  102  Ct.  CI.  545 
(1944)  ,  cited  supra  footnote  2. 
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is  now  in  the  Osage  Tribe.^  Title  will  remain  in 
the  tribe  until  Congress  directs  otherwise,  i" 

It  would  be  futile  to  speculate  as  to  what  disposi- 
tion Congress  will  ultimately  make  of  this  mineral 
estate.  It  may  be  that  Congress  will  determine  that 
title  to  the  minerals  shall  vest  in  those  persons  who 
may  happen  to  be  the  owners  of  the  allotted  lands 
at  the  expiration  of  the  trust  period,^^  that  title 
shall  vest  in  the  original  allottees  or  their  heirs,  ^^ 
or  that  title  shall  vest  in  those  persons  who  are 
members  of  the  Osage  Tribe  when  the  tribal 
estate  terminates.  It  seems  obvious  from  the  fact 
that  the  minerals  have  been  retained  in  communal 
ownership  for  so  much  longer  than  originally 
contemplated  that  Congress  will  not  individualize 
the  mineral  estate  so  long  as  it  produces  a  substan- 
tial source  of  income  to  the  members  of  the  tribe. 

In  any  event  those  persons  who  now  have  the 
right  to  share  in  the  income  of  the  tribe  from  its 
mineral  estate  have  nothing  more  than  a  hope 
that  they  may  some  day  share  in  the  distribution 
of  the  minerals. 

The  right  which  those  persons  now  have  is  the 
right  to  receive  money— a  right  to  personalty.  That 
right  may,  as  indicated  above,  be  terminated  at 
any  time  by  Congress  but  until  it  is  temiinated  it 
should  be  treated  as  any  other  right  to  personal 
property. 

The  right  to  share  in  the  Osage  tribal  income 
has  always  been  transmissible  through  descent  or 


^°  Adams  et  al.  v.  Osage  Tribe  of  Indians  et  al.,  59  F.    (2d) 
653    (CCA.  lOth,  1932) ,  cert,  denied  287  U.S.  653. 

"See  section  2(7)  of  the  act  of  June  28,  1906  (34  Stat. 
539)  ,  where,  after  authorizing  the  granting  of  certificates  of 
competency  permitting  adult  Indians  to  sell  certain  of  their 
allotted  lands,  Congress  provided: 

"That  nothing  herein  shall  authorize  the  sale  of  the  oil, 
gas,  coal,  or  other  minerals  covered  by  said  lands,  said 
minerals  being  reserved  to  the  use  of  the  tribe  for  a 
period  of  twenty-five  years,  and  the  royalty  to  be  paid 
to  said  tribe  as  hereinafter  provided:  And  provided 
further,  That  the  oil,  gas,  coal  and  other  minerals  upon 
said  allotted  lands  shall  become  the  property  of  the  in- 
dividual owner  of  said  land  at  the  expiration  of  said 
twenty-five  years,  unless  otherwise  provided  for  by  Act 
of  Congress." 
"-See  section  5  of  the  act  of  June  28,  1906,  supra: 

"That  at  the  expiration  of  the  period  of  twenty-five 
years  from  and  after  the  first  day  of  January,  nineteen 
hundred  and  seven,  the  lands,  mineral  interests,  and 
moneys,  herein  provided  for  and  held  in  trust  by  the 
United  States  shall  be  the  absolute  property  of  the  in- 
dividual members  of  the  Osage  tribe,  according  to  the 
roll  herein  provided  for,  or  their  heirs,  as  herein  pro- 
vided, and  deeds  to  said  lands  shall  be  issued  to  said 
members,  or  to  their  heirs,  as  herein  provided,  and  said 
moneys  shall  be  distributed  to  said  members,  or  to  their 
heirs,  as  herein  provided,  and  said  members  shall  have 
full  control  of  said  lands,  moneys,  and  mineral  interests, 
except  as  hereinbefore  provided." 


devise.  However,  since  no  specific  provision  of 
law  authorized  the  sale  or  transfer  of  the  right  in 
any  other  manner,  the  Solicitor  for  this  Depart- 
ment in  1924  expressed  grave  doubt  that  tlie  De- 
partment woidd  be  justified  in  recognizing  assign- 
ments of  prospective  distributive  shares  in  these 
tribal  funds  by  persons  of  other  than  Indian 
blood. 13  Thereafter  the  act  of  April  12,  1924,  supra, 
was  passed.  That  act,  in  my  opinion,  has  no  bearing 
on  the  present  question  it  was  evidently  intended 
to  apply  to  transfers  inter  vivos  only. 

It  has  been  suggested  that  because  the  Osage 
mineral  estate  is  located  in  Osage  County,  Okla- 
homa, and  because  the  headright  income  is  de- 
rived in  Osage  County  and  distributed  through 
the  Indian  Agency  in  Osage  County,  the  Oklahoma 
courts  must  determine  who  is  entitled  to  succeed 
to  the  interest  of  a  deceased  non-Indian  owner  of 
an  Osage  headright.  In  my  opinion  none  of  these 
factors  is  material. 

The  fact  that  the  minerals  are  located  in  the 
State  of  Oklahoma  does  not  give  the  courts  of  that 
State  jurisdiction  over  them.  Congress  is  the  only 
agency  which  can  vest  the  courts  of  Oklahoma 
with  juri-sdiction  over  the  tribal  property  and  this 
Congress  has  not  done." 

Neither  does  the  fact  that  the  income  from  the 
mineral  estate  is  derived  and  distributed  in  Osage 
County  give  the  courts  of  Oklahoma  jurisdiction 
to  determine  who  shall  be  entitled  to  receive  that 
income.  The  income  itself  belongs  to  the  tribe. 
When  it  is  received  it  is  placed  in  the  Treasury  of 
the  Untecl  States  and  the  individual  interest  of  the 
owner  of  the  headright  does  not  vest  until  the  Secre- 
tary of  the  Interior  has  segregated  the  pro  rate  share 
of  the  individual  from  the  tribal  funds."  The 
segregation  is  made  in  Washington  and  the  distri- 
bution of  tlie  checks  to  the  individual  owners 
coidd  very  well  be  made  here.  The  fact  that  for 
the  purposes  of  administrative  expediency  the  dis- 
bursement is  made  in  Oklahoma  is  not  sufficient 
to  require  ancillary  administration  in  Oklahoma  to 
determine  who  shall  succeed  to  the  right  of  a  non- 
Indian  domiciled  elsewhere. 

The  right  of  a  non-Indian  to  receive  the  pay- 
ments due  him,  after  the  amounts  thereof  have 
been  segregated,  is  analogous  to  the  right  of  any 
creditor  of  the  United  States.  The  duty  of  the 
Secretary  with  respect  to  these  payments  is  purely 
the  ministerial   one   of  making   them   to   the   per- 


"  Opinion  of  March  12,  1924,  M.  9541. 

"  The  Supreme  Court  of  Oklahoma  has  recently  reiterated 
its  former  holdings  that  it  has  no  jurisdiction  over  the  tribal 
property  of  the  Osage  Indians.  Mashunkashey  v.  Mashtinka- 
shey,  134  P.   (2d)   976  (1942). 

'^  Memorandi:m  for  the  Commissioner  of  Indian  Affairs  ap- 
proved April  2,  1943,  relating  to  the  estate  of  Frances  Brunt. 
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sons  entitled  thereto.  He  must  satisiy  himself  that 
those  persons  asserting  tlie  right  to  receive  the 
payments  are  lawfully  entitled  thereto. 

Upon  the  death  of  a  non-Indian  owner  of  an 
interest  in  an  Osage  headright,  the  right  of  his 
estate  to  receive  the  payments  is  the  same  as  the 
right  of  the  estate  of  any  other  creditor  of  the 
United  States.  It  is  a  well  established  principle  that: 

"The  debts  due  from  the  government  of  the 
United  States  have  no  locality  at  the  seat  of 
government.  The  United  States,  in  their  sov- 
ereign capacity,  have  no  particular  place  of 
domicile,  but  possess,  in  contemplation  of  law, 
an  ubiquity  throughout  the  Union;  and  the 
debts  due  by  them  are  not  to  be  treated  like 
the  debts  of  a  private  debtor,  wliich  consti- 
tute local  assets  in  his  own  domicile.  On  the 
contrary,  the  administrator  of  a  creditor  of  the 
government,  duly  appointed  in  the  State  where 
he  was  domiciled  at  the  time  of  his  death,  has 
full  authority  to  receive  payment  and  give  a 
full  discharge  of  the  debt  due  to  his  inte- 
state, in  any  place  where  the  government  may 
choose  to  pay  it."  ^'^ 

Under  the  above  mentioned  rule,  the  recjuirement 
of  ancillary  administration  in  Oklahoma  would  be 
unnecessary. 

The  Department  has  always  recognized  a  final 
decree  of  distribution  of  the  court  of  the  State 
of  domicile  of  a  non-Indian  owner  of  an  Osage 
headright  interest  having  jurisdiction  over  the 
decedent's  estate  as  vesting  in  the  heirs  or  bene- 
ficiaries  under  the  will  of  the  deceased  non-Indian 
the  right  to  receive  payments  accruing  to  the  head- 
right  interest.  It  has  made  payment  of  all  sub- 
sequent income  from  the  headright  interest  to  those 
persons  found  to  be  entitled  thereto  by  the  court 
of  the  domiciliary  State  upon  presentation  to  it 
of  a  certified  copy  of  the  final  decree. 

In  my  opinion,  if  the  Secretary  is  convinced  by 
the  evidence  presented  to  him  that  the  head- 
right  interest  is  lawfully  vested  in  the  heirs  or 
legatees  of  the  decedent  imder  a  dea-ee  of  a  court 
of  competent  jurisdiction  of  the  domiciliary  State, 
he  may  recognize  that  decree  as  vesting  title  in 
those  persons  and  he  need  not  require  ancillary  ad- 
ministration of  the  estate  by  the  Oklahoma  courts. 

The  payments  accruing  after  the  death  of  a  non- 
Indian  owner  and  during  the  course  of  administra- 
tion of  his  estate  should  be  paid  to  the  duly  ap- 
pointed and  qualified  administrator  or  executor 
in   accordance   with    the   accepted   practice   of   the 

^"Vaughan  v.  Northrup,  15  Pet.  1,  6;  Mackey  v.  Coxe,  17 
How.  100,  105;  Wyman  v.  Hahtead,  109  U.S.  654,  657. 


General  Accounting  Office "  and  of  this  Depart- 
ment.'** 

Certain  attorneys  interested  in  the  estate  of 
George  B.  Mathews  have  indicated  that  the  estate 
cannot  be  closed  until  the  conclusion  of  certain 
litigation  in  which  Mr.  Matliews  was  involved  at 
the  time  of  his  death.  They  state  that  the  estate 
is  heavily  indebted  and  they  request  to  be  advised 
whether  the  executrix  can  sell  the  headright  interest 
while  the  estate  is  pending  administration  in  New 
York  in  the  same  way  in  which  she  can  sell  other 
assets  of  the  estate  under  the  laws  of  the  State  of 
New  York. 

While  I  express  no  opinion  as  to  the  right  of  an 
executrix  of  an  estate  pending  administration  in 
the  State  of  New  York  to  sell  the  assets  of  that 
estate,  I  can  see  no  legal  objection  to  the  approval 
by  the  Department  of  such  a  sale,  if  made  in  ac- 
cordance with  the  laws  of  that  State.  If  you,  as 
Secretary  of  the  Interior,  are  convinced  by  the  evi- 
dence presented  at  the  time  approval  is  sought 
that  the  headright  interest  was  sold  pursuant  to 
the  New  York  law,  I  believe  that  you  may  approve 
the  sale  pursuant  to  the  act  of  April  12,  1924, 
supra,  and  thus  give  the  sale  validity. 

Fowler  Harper, 

Solicitor. 

Approved:  September  6,  1945. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Certificates  of  Competency— Issuance  to 

Non-Indian  Heirs  Not  Required  or 

Authorized 

September  20,  1945. 

The  policy  of  the  Federal  Government  to  protect 
the  Indians  against  their  own  improvidence  does 
not  extend  to  white  persons. 

Restrictions  against  alienation  contained  in  patents 
to  Indians  do  not  apply  to  non-Indian  heirs  of 
such  Indians. 

The  authority  of  the  Secretary  of  the  Interior 
under  section  I  of  the  act  of  June  25,  1910  (36 
Stat.  855,  25  U.S.C.  sec.  372) ,  to  issue  certificates 
of  competency  to  Indians,  or  in  case  of  their  death 


''.Sec  15  Comp.  Gen.  236:  15  Comp.  Gen.  441;  18  Comp. 
Gen.  716;  19  Comp.  Gen.  987. 

'*  See  letter  to  the  Superintendent  of  the  Osage  Agency  ap- 
proved on  May  6,  1942,  authorizing  the  Superintendent  to 
pay  the  accrued  and  accruing  income  to  the  duly  appointed 
executrix  of  the  will  of  Worchester  Bouck,  a  deceased  non- 
Indian  owner  of  a  fractional  interest  in  an  Osage  headright. 
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to  their  heirs,  to  whom  patents  in  fee  containing 
restrictions  against  ahenation  have  been  issued 
is  limited  to  Indians  and  their  Indian  heirs  since 
the  Secretary  of  the  Interior  has  no  authority  to 
deal  with  the  lands  of  non-Indians. 

Cohen,  Acting  Solicitor: 


Memorandinn  for  the  Commissioner 
of  Indian  Affairs: 

There  is  returned  herewith  for  your  further 
consideration  tlie  attached  memorandum  for  the 
Secretary  dated  August  1  with  which  you  trans- 
mitted for  consideration  a  certificate  of  competency 
in  favor  of  Frances  V.  Handerventer. 

You  propose  that  the  certificate  be  issued  to 
Mrs.  Vanderventer  under  the  provisions  of  section 
1  of  the  act  of  Congress  approved  June  25,  1910 
(36  Stat.  855,  25  U.S.C.  sec.  372),  which,  inter 
alia,  authorizes  the  Secretary  of  the  Interior  "in 
his  discretion  to  issue  a  certificate  of  competency, 
upon  application  therefor,  to  any  Indian,  or  in 
case  of  his  deatli,  to  his  heirs,  to  whom  a  patent 

I  in  fee  containing  restrictions  against  alienation  has 
been  issued,  and  such  certificate  shall  have  the 
effect  of  removing  the  restrictions  on  alienation 
contained  in  such  patent."  You  state  that  the  cer- 
tificate of  competency  shovdd  be  issued  to  Mrs. 
Vanderventer  in  order  to  clear  her  title  to  the  land 
described  therein. 

In  the  circumstances  surrounding  the  land  now 
owned  by  Mrs.  Vanderventer  it  is  my  opinion  that 
the  land  is  now  uniestricted  and  that  nothing  re- 

,       mains  to  be  done  to  clear  her  title. 

Mrs.  Vanderventer  is  a  white  woman.  Under 
date  of  May  7,  1945,  she  was  determined  to  be  the 

I       widow  and  sole  heir  of  George  Vanderventer,  Allot- 

r  ° 

1       tee  No.  340,  of  the  Bad  River  Indian  Reservation. 

II 

This  determination  was  made  by  this  Department 
under  authority  of  section  1  of  the  act  of  June  25. 
1910,  supra.  As  such  heir  she  inherited  the  entire 
interest  in  two  allotments  made  to  her  husband 
under  the  treaty  by  the  United  States  with  the 
Chippewa  Indians  on  September  30,  1854  (10  Stat. 
1109),  for  which  restricted  fee  patents  were  issued 
to  George  Vanderventer. 

Since  Mrs.  Vanderventer  is  a  white  woman,  the 
restrictions  against  alienation  contained  in  the 
patents  do  not  apply  to  her  and  she  is  free  to 
alienate  the  land  inherited  from  her  Indian  hus- 
band in  the  same  manner  in  which  any  other  white 
person  may  alienate  his  land. 


Restrictions  against  alienation  contained  in 
patents  to  Indians  were  imposed  by  the  Federal 
Government  to  protect  the  Indians  against  their 
own  improvidence.  The  authority  of  the  Federal 
Government  to  impose  such  restrictions  is  too  well 
established  to  require  citation.  But  the  policy  to 
protect  the  Indians  does  not  embrace  white  per- 
sons, not  under  national  protection,  although  they 
might  inherit  lands  from  Indians.^  The  United 
States  has  no  control  over  the  interest  of  a  white 
woman  and  she  is  in  no  sense  its  ward.'-  The 
United  States  having  no  control  over  the  lands 
owned  by  Mrs.  Vanderventer,  the  Secretary  of  the 
Interior  has  no  authority  to  issue  a  certificate  of 
competency  to  her. 

Further,  the  certificate  of  competency  proposed 
to  be  issued  to  Mrs.  Vanderventer  recites  that 
upon  investigation  she  has  been  found  to  be  fully 
competent  and  capable  of  transacting  her  own 
business  and  caring  for  her  own  individual  affairs. 
There  is  nothing  in  the  attached  file  to  indicate 
that  there  has  been  any  investigation  of  the  ca- 
pacity of  Mrs.  Vanderventer  to  handle  her  own  af- 
fairs. Nor,  in  my  opinion,  has  the  Secretary  any 
authority  to  make  such  an  investigation.  While  the 
act  of  June  25,  1910,  supra,  speaks  of  "any  Indian" 
or  "his  heirs,"  obviously  Congress  did  not  intend 
that  the  Secretary  might  inquire  into  the  capacity 
of  a  white  person  in  order  to  determine  whether 
that  person  were  capable  of  transacting  his  own 
affairs.  Congress  was  only  concerned  with  the 
capacity  of  Indians  and  their  Indian  heirs.  Congress 
did  not  invest  the  Secretary  of  the  Interior  with 
discretion  to  remove  or  retain  restrictions  against 
alienation  of  land  belonging  to  non-Indians.  The 
restrictions  in  such  a  case  are  removed  by  operation 
of  law  when  title  vests  in  the  non-Indian  and  a 
certificate  of  competency  issued  under  the  act  of 
June  25,  1910,  would  be  of  no  effect.^ 

It  is  suggested  that  Mrs.  Vanderventer  and  her 
attorney  be  informed  that  she  now  holds  the  land 
inherited  from  her  husband  in  unrestricted  owner- 
ship and  that  this  Department  has  no  further  juris- 
diction over  the  matter. 

Felix  S.  Cohen, 

Acting  Solicitor. 


^  Levindale  Lead  ir  Zinc  Mining  Co.  v.  Coleman.  241  U.S. 
432  (1916)  ;  In  re  Irwin.  60  F.  (2d)  495  (CCA.  10th.  1932)  ; 
Mixon  V.  Littleton,  265  Fed.  603  (CCA.  8th,  1920)  :  Unkle  v. 
Wilk.  281  Fed.  29   (CCA.  8th,  1922)  . 

-  Chonteau  v.  Commissioner  of  Internal  Revenue,  38  F. 
(2d)  976   (CCA.  10th,  19.30) . 

=  Cf:  Ex  parte  Pero,  99  F.    (2d)    28    (CCA.  7th,  1938). 
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September  28,  1945. 


Section  8  of  the  Corporate  Charter  of  the  Blackfeet 
Tribe  does  not  include  the  funds  deposited  in 
the  Treasury  to  the  credit  of  the  tribe  in  deter- 
mining the  net  income  of  corporate  activities 
which  may  be  distributed  per  capita  among  the 
members  of  the  tribe.  Nor  does  this  section  of 
the  Charter  of  the  Blackfeet  Tribe  make  the  es- 
tablishment of  a  reserve  fund  mandatory  or  a 
condition  precedent  to  the  distribution  of  the 
net  income  derived  from  corporate  activities. 

Cohen,  Acting  Solicitor: 


Memorandum    for   the   Commissioner 
of  Indian  Affairs: 

You  have  requested  my  opinion  concerning  sev- 
eral questions  involving  the  construction  of  section 
8  of  the  Corporate  Charter  of  the  Blackfeet  Tribe, 
which  provides  as  follows: 

"The  Tribe  may  issue  to  each  of  its  members 
a  nontransferable  certificate  of  membership 
evidencing  the  equal  share  of  each  member 
in  the  assets  of  the  Tribe  and  may  distribute 
per  capita,  among  the  recognized  members  of 
the  Tribe,  the  net  income  of  corporate  activi- 
ties, including  the  proceeds  of  leases  of  tribal 
assets,  including  oil  royalties  over  and  above 
sums  necessary  to  defray  corporate  obligations 
to  members  of  the  Tribe  or  to  other  persons 
and  over  and  above  all  sums  which  may  be  de- 
voted to  the  establishment  of  a  reserve  fund, 
and  other  expenses  incurred  by  the  tribe  for 
corporate  purposes.  Any  such  distribution  of 
profits  in  any  one  year  amounting  to  a  per 
capita  cash  payment  of  $100  or  more  or 
amounting  to  a  distribution  of  more  than 
one-half  of  the  accrued  surplus  shall  not  be 
made  without  the  approval  of  the  Secretary  of 
the  Interior." 

It  appears  that  tlie  Blackfeet  Council  in  its 
per  capita  distributions  for  the  past  few  years  has 
included  funds  deposited  in  the  Treasury  to  the 
credit  of  the  tribe  in  determining  the  amounts 
available  for  such  distribution.  According  to  your 
memorandum  of  January  3,  these  funds  are  made 
up  in  part  of  funds  received  by  the  tribe  as  com- 
pensation  for   the  taking  of  capital   assets   and  in 


part  from  oil  leases  made  by  the  Secretary  for 
the  tribe. 

I  believe  your  office  is  correct  in  assuming  that 
the  phrases  "accrued  surplus"  and  "net  income  of 
corporate  activities"  do  not  have  reference  to  the 
capital  assets  of  the  tribe.  The  capital  assets  of 
the  tribe  and  the  proceeds  of  Secretarial  leases 
on  deposit  in  the  Treasury  are  not  derived  from 
"corporate  activities"  and  may  not  be  included  in 
the  "accrued  surplus"  for  the  purpose  of  determin- 
ing the  amount  of  net  income  which  may  be  dis- 
tributed per  capita  to  the  members  of  the  tribe. ^ 
I  also  agree  that  section  8  of  the  charter  does  not 
make  the  establishment  of  a  reserve  fund  manda- 
tory. 

It  is  clear,  of  course,  that  an  organized  tribe  has 
the  right  to  deposit  in  its  own  treasury  receipts  of 
tribal  activities  and  to  dispose  of  such  receipts  in 
accordance  with  its  constitution  and  charter.  See 
opinion  of  the  Comptroller  General,  dated  June 
30,  1937  (A.  86599) .  The  question  of  tribal  control 
of  revenues  derived  from  tribal  resources  has  also 
been  discussed  in  a  recent  opinion  of  this  office 
dated  February  25,  1943,  wherein  the  distinction 
between  funds  which  must  be  deposited  in  the 
Treasury  and  those  which  may  be  collected  and  re- 
tained by  the  tribe  was  explained.  It  has  already 
been  made  clear  to  the  Blackfeet  Tribal  Council 
in  a  letter  dated  April  29,  1941,  approved  by  the 
Assistant  Secretary,  that  per  capita  payments  can- 
not be  made  from  "funds  of  the  tribe  that  are  in 
the  United  States  Treasury"  since  they  are  "avail- 
able only  through  Congressional  authorization  and, 
therefore,  cannot  be  considered  in  the  nature  of 
a  reserve."  That  letter  also  pointed  out  that  the 
tribal  council  was  under  a  duty  of  setting  aside  a 
portion  of  the  funds  in  the  possession  of  the  tribe 
as  a  reserve  fund  to  be  used  in  cases  of  emergency, 
but  this  duty  is  directory  only  and  not  a  condition 
precedent  to  the  distribution  among  the  members 
of  the  tribe  of  portions  of  the  net  income  derived 
from  corporate  activities. 

Again  in  your  letter  of  February  26,  1942,  ad- 
dressed to  Mr.  Brian  Connolly,  approved  by  the 
Assistant  Secretary,  the  question  of  the  control  of 
the  Council  over  tribal  moneys  deposited  in  the 
Treasury  of  the  United  States  was  discussed.  It  was 
pointed  out  that  where  contracts  are  executed  by 
the  Tribal  Council,  it  exercises  control  over  the 
funds  accruing  therefrom.  It  was  also  stated: 

"Where   leases  have  been   executed   by   the 
Government  on  behalf  of  the  tribe,  the  reve- 


^  The  tribal  council,  however,  may  dispose  of  judgment 
moneys  awarded  to  the  Blackfeet  Indians,  with  the  approval 
of  the  Secretai^,  and  in  accordance  with  their  constitution 
and  bylaws.  49  Stat.  1568. 
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nues  accruing  therefrom  at  present  revert  to 
the  United  States  Treasury  to  be  lield  in  trust 
for  the  tribe.  They  can  be  made  available 
only  by  Congressional  action.  .  .  .  Tribal  funds 
that  have  been  deposited  in  the  Treasury  of 
the  United  States  in  trust  for  the  tribe  are 
not  'available'  within  the  meaning  of  Article 
VI,  Section  1  (g)  of  the  Tribal  Constitution 
until  Congress  has  by  law  provided  for  their 
expenditure." 

The  Council,  therefore,  should  be  aware  that  its 
authority  to  distribute  corporate  dividends  in  ac- 
cord with  Section  8  of  its  charter  only  encom- 
passes funds  within  its  own  treasury  and  control. 

Felix  S.  Cohen, 

Acting  Solicitor. 


Status  of  Remnant  Lands  of  the  Kiowa, 

Comanche   and   Apache   Reservations 

Under  the  Taylor   Grazing   Act 


M-33936 


October  9,  1945. 


While  some  of  the  remnant  Kiowa,  Comanche  and 
Apache  lands  were  specifically  withdrawn  for 
the  Indians  by  general  withdrawal  of  Septem- 
ber 19,  1934,  which  also  stated  an  intent  to 
withdraw  lands  the  proceeds  of  which,  if  sold, 
would  be  deposited  for  the  benefit  of  the  Indians, 
the  applicability  of  that  withdrawal  to  the  bal- 
ance of  said  Indians'  lands  is  not  clear  because 
the  act  of  June  30,  1913  (38  Stat.  77,  92),  pro- 
vides that  the  Indians  shall  receive  only  a  por- 
tion of  the  proceeds  from  their  sale.  In  view  of 
this  ambiguity  and  the  Secretary's  continuing 
authority  to  withdraw  lands  for  the  benefit  of 
the  Indians,  the  departmental  policy  with  refer- 
ence to  a  specific  withdrawal  at  this  time  of  the 
balance  of  the  lands  is  requested.  Those  lands 
which  are  withdrawn  for  the  Indians  but  not 
restored  to  their  ownership  may  be  leased  under 
section  15  of  the  Taylor  Act  (act  of  June  28, 
1934,  as  amended,  49  Stat.  1976)  and,  with  the 
consent  of  the  Commissioner  of  Indian  Affairs, 
included  within  grazing  districts  as  provided  in 
section  1  of  said  act. 

Cohen,  Acting  Solicitor: 


Memorandum  for  the  Secretary: 

Instructions  have  been  requested  by   the   Land 
Office  in  a  memorandum   to   the  Secretary   dated 


January  16,  1945,  as  to  the  applicability  of  sec- 
tions 7,  8,  14  and  15  of  the  Taylor  Grazing  Act 
to  two  lots  in  Township  5  South,  Ranges  10  and 
13  West,  I.M.,  Cotton  County,  Oklahoma,  within 
the  territory  which  the  Kiowa,  Comanche  and 
Apache  Indians  ceded  to  the  United  States  by 
agreement  of  October  6,  1892.^  Both  lots  are 
bounded  on  the  south  by  the  Red  River.  Subject 
to  allotments  in  severalty  (which  could  not  be 
made  on  any  portion  of  the  reservation  then  "used 
or  occupied  for  military,  agency,  school,  school 
farm,  religious,  or  other  public  uses  .  .  .")  and  the 
setting  apart  of  480,000  acres  of  common  grazing 
land  and  "subject  to  the  conditions  hereinafter 
imposed,"  the  Indians  did  "cede,  convey,  transfer, 
relinquish,  and  surrender,  forever  and  absolutely, 
without  any  reservation  whatever,  express  or  im- 
plied," all  their  lands  therein  described. 

The  established  interpretation  of  Indian  cession 
acts  indicates  that  the  Indian  title  was  extinguished 
and  that  the  United  States  acquired  unrestricted 
title  to  the  lands  opened  under  die  act  of  June  6, 
1900,1  of  which  lot  3,  Sec.  15,  T.  5  S.,  R.IO  W., 
is  a  remnant. 2  As  to  the  other  lot  in  question  here 
(lot  6,  Sec.  4,  T.  5  S.,  R.  13  W.)  which  is  a  remnant 
of  lands  acquired  under  the  subsequent  act  of  June 
5,  1906,  the  same  established  interpretation  indi- 
cates that  the  United  States  took  title  subject  to  a 
trust  agreement  to  sell  the  lands  for  the  benefit  of 
the  Indians.^  The  latter  act  provided  tliat  the 
480,000  acres  of  common  grazing  land  (subject  to 
certain  additional  allotments  to  children  born  after 
June  6,  1900)  and  "twenty-five  thousand  acres  of 
land  set  apart  as  a  wood  reservation  in  the  Kiowa, 
Comanche  and  Apache  Indian  reservations,  in 
Oklahoma  Territory"  should  be  opened  to  settle- 
ment by  proclamation  of  the  President  within  six 
months  from  its  passage. 

".  .  .  and  be  disposed  of  upon  sealed  bids 
or  at  public  auction,  .  .  .  Provided,  That  the 
money  arising  from  the  sale  of  said  lands  shall 
be  paid  into  the  Treasury  of  the  United  States 
and  placed  to  the  credit  of  said  tribes  of  In- 
dians, and  said  deposit  of  money  shall  draw 
four  per  centum  interest  per  annum;  and  the 
principal  and  interest  of  said  deposit  shall  be 


'  Ratified  by  the  act  of  June  6,  1900,  31  Stat.  676,  679,  680. 
The  validity  of  this  act  was  upheld  in  the  case  of  Lone  Wolf 
V.  Hitchcock,  187  U.S.  553. 

'  The  Land  Office  map  compiled  under  the  direction  of 
Commissioner  Hermann  to  show  the  lands  of  the  Kiowa, 
Comanche  and  Apache  Indian  Reservation  opened  for  entry 
on  August  6,  1901,  indicates  that  this  lot  was  not  reserved 
for  tribal  use  for  schools,  missions,  etc. 

Mi/i  Sheep  Co.  v.  U.S.,  252  U.S.  159,  164;  Minnesota  v. 
Hitchcock,  185  U.S.  373,  394,  398;  U.S.  v.  Mille  Lac  Band  of 
Chippewa  Indians,  229  U.S.  498. 
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expended   for  the  benefit  of  said   Indians  in 
such  manner  as  Congress  may  direct  ..."  * 

The  Indian  Appropriation  Act  of  1913  con- 
tained in  section  17  thereof  the  following: 

"That  the  Secretary  of  tlie  Interior,  in  his 
discretion,  is  authorized  to  sell,  upon  such 
terms  and  under  such  rules  and  regulations 
as  he  may  prescribe  the  imused,  unallotted 
and  unreserved,  and  such  portions  of  the 
school  and  agency  lands  that  are  no  longer 
needed  for  administration  purposes,  in  the 
Kiowa,  Comanche,  Apache  and  Wichita  Tribes 
of  Indians  in  Oklahoma,  the  proceeds  there- 
from, less  $1.25  per  acre,  to  he  deposited  to  the 
credit  of  said  Indians  in  the  United  States 
Treasury,  to  draw  until  further  provided  by 
Congress  four  per  centum  interest,  and  to  be 
known  as  the  Kioiua  Agency  Hospital  Fund, 
to  be  used  only  for  maintenance  of  said 
hospital  .  .  ."  ^    (Emphasis  supplied.) 

It  is  the  interpretation  of  this  enactment  that 
necessitates  this  opinion.  Pursuant  to  tlie  act  a 
sale  was  held  at  Lawton,  Oklalioma,  commencing 
December  8,  1913;  the  notice  of  sale  set  a  minimum 
price  of  $1.25  per  acre.  When  lands  of  these  reser- 
vations were  again  offered  at  public  sale  in  1925 
and  1930,  the  directions  to  the  Commissioner  speci- 
fied sale  at  a  minimum  price  of  $1.25  per  acre 
and  stated: 

"The  proceeds  received  from  the  lands  sold 
under  the  act  of  June  30,  1913  (38  Stat.  92) , 
will  be  deposited  in  the  U.S.  Treasury  to  the 
credit  of  the  Kiowa  Agency  Hospital  Fund. 
The  amounts  received  from  the  lands  sold 
under  the  act  of  March  3,  1919  (40  Stat.  1318) , 
will  be  deposited  in  the  U.S.  Treasury  to  the 
credit  of  the  Kiowa,  Comanche  and  Apache 
Indians."  '^ 

In  1930  both  lots  were  referred  to  as  prospectively 
valuable  for  oil  and  gas  and  disposable  with  a 
reservation  of  those  minerals  to  the  United  States 

*3  Stat.  213.  The  1900  and  1906  statutes  are  analyzed  in  the 
case  of  Oklahoma  v.  Texas,  258  U.S.  574,  592  ct  seq. 

^Act  of  June  30,  1913,  38  Stat.  77,  92.  The  hospital  for 
maintenance  of  which  the  fund  was  set  up,  was  constructed 
with  Indian  tribal  funds,  $40,000  being  authorized  for  that 
purpose  by  the  act  of  August  24,  1912,  37  Stat.  518,  529.  See 
also  act  of  August  9,  1916,  39  Stat.  445,  authorizing  the  de- 
posit to  the  hospital  fimd  of  the  proceeds  of  certain  specified 
townsite  reserves. 

"See  instructions  of  April  14,  1930,  985739  "K",  (Circ. 
1216)  ,  and  December  20,  1924.  The  act  of  March  3,  1919 
changed  certain  provisions  with  respect  to  sales  at  public 
auction  of  lands  opened  under  the  terms  of  the  1906  act, 
supra. 


under  the  act  of  July  17,  1914  (38  Stat.  509) .'  The 
pasture  lot  (6  of  Sec.  4,  T.  5  S.,  R.  13  W.)  was 
listed  as  subject  to  sale  under  the  1919  act,  supra, 
and  the  other  lot  (3  of  Sec.  15,  T.  5  S.,  R.  13  W.) 
as  subject  to  sale  under  the  1913  act,  supra.  Neither 
was  disposed  of  as  a  result  of  that  sale. 

By  letter  of  May  2,  1934,  the  Commissioner  of 
Indian  Affairs  stated  that  approximately  20  tracts, 
mostly  isolated,  comprising  approximately  900 
acres,  were  undisposed  of  within  the  former 
Wichita,  Kiowa,  Comanche  and  Apache  Indian 
Reservations,  and  subject  to  disjxjsal  by  public 
sale.  **  It  was  decided  to  make  no  attempt  to  dis- 
pose of  these  lands  because  of  pending  Indian 
legislation. 

Shortly  after  the  passage  of  the  Wheeler-Howard 
Act  of  June  18,  1934  (48  Stat.  984,  25  U.S.C.  sec. 
461,  et  seq.)  and  pursuant  to  section  3  thereof, 
the  lands  affected  by  the  act  of  1906,  supra,  were 
specifically  withdrawn  by  recominendation  ap- 
proved by  the  Secretary,  September  19,  1934,  for 
possible  restoration  to  the  tribes  as  "remaining 
smplus  lands"  of  an  Indian  reservation.  It  is  a 
question  whether  the  balance  of  the  Kiowa, 
Comanche  and  Apache  lands  were  included  in  view 
of  the  following  language  of  the  withdrawal:  ^ 

"If  there  are  lands  on  any  of  the  reservations 
named,  other  than  the  areas  covered  by  the 
said  citations,  that  were  'opened,'  and  for 
which  the  Indians  receive  the  proceeds  when 
disposed  of,  it  is  intended  that  they  be  included 
in  the  withdrawal  .  .  . 

"It  is,  therefore,  recommended  that  all  im- 
disposed  of  lands  of  the  Indian  reservations 
named  above  that  have  been  'opened'  .  .  .  be 
teinporarily  withdrawn  from  disposal  of  any 
kind  .  .  .  until  the  matter  of  their  permanent 
restoration  to  tribal  ownership,  as  authorized 
by  section  3  of  tlie  act  of  June  18,  1934,  supra, 
can  be  given  appropriate  consideration.  The 
intention  is  to  withdraw  only  lands  the  pro- 
ceeds of  luhich,  if  sold,  ivould  he  deposited  in 
the  Treasury  of  the  United  States  for  the 
benefit  of  tlie  Indians  .  .  ."  (Emphasis  sup- 
plied.) 

By  letter  1638457  "K",  May  6,  1936,  lands  out- 
side the  pasture  and  so  not  affected  by  the  act 
of  1906,  sxipra,  and  not  specifically  included  in 
the  1934  withdrawal,  were  construed  by  the  Com- 
missioner as  included  within  the  withdrawal   and 


'C/.  Oklahoma  v.  Texas,  258  U.S.  574,  601,  pointing  out 
that  there  was  never  any  act  subjecting  the  grazing  reserve 
of  the  Kiowa,  Comanche  and  Apache  land  to  the  mining 
laws. 

M538324  "K".  May  2,  1934. 

»54  I.D.  559,  563. 
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thus  not  subject  to  sale  or  entry.  However,  by 
letter  1681210  "K",  December  1,  1937,  from  the 
Commissioner  of  the  General  Land  Office  to  the 
Commissioner  of  Indian  Affairs,  the  contrary  posi- 
tion was  taken.  This  letter  stated  that  tlie  Indians 
had  been  compensated  for  lands  opened  to  entry 
under  the  original  cession  agreement  of  1892  and 
ratifying  act  of  1900,  and  that  the  provision  of  the 
act  of  June  30,  1913,  supra,  directing  the  deposit 
of  "receipts  to  the  credit  of  the  Kiowa  Agency 
Hospital  fimd  was  a  mere  gratuity  and  not  a  part 
of  said  agreement."  However,  the  Commissioner 
has  continued  in  the  view  that  these  former  In- 
dian lands  are  subject  to  disposal  only  at  public 
auction,  refeiTing  to  the  act  of  June  30,  1913, 
s^ipra,  and  infonning  those  who  inc[uired  that  the 
cost  of  a  public  sale  for  the  few  scattered  tracts 
remaining  would  be  prohibitive.^" 


1. 


It  is  clear  that  the  lot  which  was  formerly  in 
the  pasture  reserve  is  affected  by  the  withdrawal  of 
September  19,  1934,  so  that  it  may  not  be  disposed 
of  at  all  vmtil  the  question  of  restoration  to  tribal 
ownership  is  decided."  In  the  interim  with  the 
consent  of  the  Commissioner  of  Indian  Affairs  it 
is  subject  to  inclusion  within  a  grazing  district  by 
virtue  of  section  1  of  the  Taylor  Act  and  to  lease 
under  section  15  of  that  act.^^ 


'"See  1710334  "K",  March  11,  1938.  See  also:  1776373  "K", 
January  29,  1940,  taking  same  position  but  suggesting  a  sec- 
tion 15  lease  under  the  Taylor  Act.  Also  GLO  02705  "K", 
Jime  17,  1941,  GLO  05519  "K",  July  15,  1941,  1871631  "K", 
July  18,  1941,  1859676  "K",  August  6,  1941,  1901812  "K", 
March  6,  1942,  the  last  four  stating  that  sale  would  be  con- 
sidered if  there  was  a  general  demand  therefor. 

'^^  No  order  of  restoration  affecting  the  lands  opened  by 
the  act  of  June  5,  1906,  and  specifically  mentioned  in  the 
September  19,  1934,  withdrawal,  has  been  found.  The  bal- 
ance of  four  townsites  set  aside  out  of  the  common  grazing 
lands  under  authority  of  another  act  affecting  these  tribes, 
the  act  of  March  20,  1906  (34  Stat.  80)  ,  but  actually  dis- 
posed of  to  only  a  small  extent,  were  restored  to  tribal 
ownership  of  the  Kiowas,  Comanches,  and  Apaches  by 
the  Secretary's  order  of  January  17.  1936.  These  were  orig- 
inally the  townsite  of  Isadore,  320  acres,  Si/i  NEi,^,  Si/i 
NW14,  Ni/o  SEi/,  and  Ni/o  SW14  Sec.  24,  T.  2  S.,  R.  16  W.; 
the  townsite  of  Quanah,  320  acres,  SW14,  Si^  NWi^,  and 
Wi/,  SEi/J,  Sec.  36,  T.  3  S.,  R.  16  W.;  the  townsite  of 
Ahpeatone,  320  acres,  Wi/,  Sec.  34,  T.  2  S.,  R.  13  W.;  and 
the  townsite  of  Koonakazachey,  160  acres,  Si/^  NW14,  Si/i 
N1/2  NW14  and  N1/2  Ni/o  SWi/^  Sec.  13,  T.  5  N.,  R.  19 
W.  (See  page  32  of  printed  schedule  8183-06-1  with  refer- 
ence to  the  opening  of  the  pasture  and  wood  reserve  lands 
in  .September  1906.) 

'=Act  of  June  28,  1934,  48  Stat.  1269,  as  amended  June  26, 
1936,  49  Stat.  1976;  43  U.S.C.  sees.  315  et  seq.  See  Solicitor's 
Opinion  M.  31653,  November  21,  1942.  and  M.  28726,  Sep. 
tember  14,  1936  (the  latter  being  in  the  form  of  a  letter  from 
the  First  Assistant  Secretary  to  the  Commissioner  of  the  Gen- 
eral Land  Office.) 


The  1934  order  of  withdrawal  speaks  of  an  "in- 
tention to  withdraw  only  land  the  proceeds  of 
whicli,  if  sold,  wonld  be  deposited  in  the  Treasury 
of  the  United  States  for  the  benefit  of  the  In- 
dians .  .  ."  The  1913  act,  supra,  provides  for  the 
allocation  to  the  Indians,  not  of  the  entire  proceeds 
of  sale,  but  only  the  excess  above  |1.25  per  acre. 
Whether  land,  part  of  the  proceeds  of  whose  sale 
may  accrue  to  the  benefit  of  the  Indians,  is  as  a 
matter  of  law  encompassed  within  iJie  language 
quoted  from  the  order  is  a  difficult  question  to 
decide." 

However,  I  do  not  believe  it  is  necessai^  now 
to  decide  that  question.  Under  section  3  of  the 
Wheeler-Howard  Act,  supra,  the  Secretary  has 
the  power  to  withdraw  this  lot  and  any  other  lands 
in  the  same  category.  Consequently,  the  problem  is 
really  one  of  policy.  If  it  is  determined  as  a  matter 
of  policy  that  this  or  any  other  such  land  should 
be  withdrawn,  then  an  unambiguous  order  or 
orders  of  withdrawal  should  be  promidgated.  If 
a  contrary  detennination  is  made,  then  the  entire 
question  of  the  status  of  this  land  with  reference 
to  the  public  land  laws  may  be  resubmitted  for 
consideration  by  this  office. 

Felix  S.  Cohen, 

Acting  Solicitor. 

Approved:  October  15,  1945. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Question  of  State  Criminal  Jurisdiction- 
Wisconsin 


October  16,  1945. 

M.  G.  Eberlein,  Esq., 
Eberlein  &  Eberlein, 
Attorneys  at  Law 
Shawano,  Wisconsin. 

My  Dear  Mr.  Eberlein: 

Hon.  Robert  M.  LaFollette,  Jr.,  has  referred  to 
this  office  your  letter  of  October  6  in  which  you 
inquire  whether  certain  lands  in  Wisconsin,  which 
you  state  formerly  belonged  to  the  town  of  Sar- 


"  This  excludes  the  "military,  agency,  school"  and  similar 
lands  referred  to  at  the  beginning  of  this  opinion,  which 
qualify  as  "remaining  surplus  lands"  of  an  Indian  reserva- 
tion within  the  meaning  of  section  3  of  the  Wheeler-Howard 
Act,  supra,  and  weie  unquestionably  included  in  the  said 
withdrawal. 
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tieme  and  on  which  you  state  the  Stockbridge 
Indians  now  reside,  are  considered  to  be  an  Indian 
reservation.  You  state  that  you  are  now  defending 
an  Indian  for  having  committed  a  serious  crime  on 
these  lands  and  you  question  whether  the  courts 
of  the  State  of  Wisconsin  have  jurisdiction  over 
the  Indian. 

Without  more  specific  information  than  that  con- 
tained in  your  letter,  particularly  as  to  the  lands 
on  which  the  crime  is  alleged  to  have  been  com- 
mitted, it  is  impossible  for  this  office  to  express 
any  opinion  as  to  the  jurisdiction  of  the  State 
courts  over  the  Indian. 

As  you  vmdoubtedly  know,  a  State  cannot  en- 
force its  criminal  laws  against  Indians  on  Indian 
reservations.  Jurisdiction  over  the  so-called  "Major 
Crimes"  committed  by  Indians  on  Indian  reserva- 
tions was  vested  in  the  Federal  courts  by  the  act  of 
March  3,  1885  (23  Stat.  385) ,  as  amended,  18  U.S.C. 
sec.  548.  The  locus  of  the  alleged  crime  is  there- 
fore an  important  factor  to  be  determined.  With- 
out having  a  description  of  the  land  on  which  the 
crime  is  alleged  to  have  been  committed,  it  is  im- 
possible to  determine  whether  the  land  is  within 
an  Indian  reservation. 

The  records  available  in  Washington  do  not  indi- 
cate that  any  lands  were  purchased  from  the  town 
of  Sartieme  for  the  Stockbridge  Indians.  However, 
in  1936  certain  lands  in  Shawano  County,  Wiscon- 
sin, were  purchased  from  various  individuals  for  the 
benefit  of  landless  Indians  in  Wisconsin  under  the 
authority  of  section  5  of  the  act  of  June  18,  1934 
(48  Stat.  984) ,  25  U.S.C.  sec.  465.  That  act  author- 
izes the  Secretary  of  the  Interior  to  acquire  land 
for  the  purpose  of  providing  land  for  Indians. 
Title  to  the  land  purchased  in  1936  was  taken  in 
the  name  of  the  United  States  in  trust  for  the  Stock- 
bridge  and  Munsee  band  of  Mohican  Indians  of 
Wisconsin.  It  is  the  opinion  of  this  office  that  these 
lands  constituted  an  Indian  reservation  even  though 
the  lands  may  not  have  been  formerly  designated 
as  an  Indian  reservation.  Minnesota  v.  Hitchcock, 
185  U.S.  373.  389,  391  (1901)  :  United  States  v. 
McGowan,  302  U.S.  535  (1937)  ;  37  I.D.  295.  There- 
fore, if  the  crime  was  committed  on  lands  pur- 
chased for  the  Stockbridge  Indians  pursuant  to  the 
1934  act,  it  is  the  opinion  of  this  office  that  the 
State  courts  are  without  jurisdiction  to  try  the 
Indian. 

The  deeds  and  other  papers  relating  to  the  pur- 
chase of  lands  for  the  Stockbridge  Indians  are  con- 
tained in  the  files  of  the  Office  of  Indian  Affairs, 
Merchandise  Mart  Building,  Chicago  54,  Illinois. 
It  is  therefore  suggested  that  you  request  that 
office  to  inform  you  whether  the  land  on  which  the 


crime  was  committed  is  within  the  area  purchased 
for  die  Stockbridge  Indians. 

If  tliis  office  can  be  of  further  assistance  to  you 
in  the  matter,  please  feel  free  to  write  to  us. 

Warner  W.  Gardner, 

Solicitor. 


Questions  of  Use  of  Restricted  Land  by 

State  Old  Age  Assistance  Client  and  of 

Purchase  While  Client  is  Still  Alive 

October  31,  1945. 
Mr.  Frank  Ohlerking, 
Secretary-treasurer, 
Fort  Belknap  Community  Council, 
Fort  Belknap  Agency, 
Harlem,  Montana. 

My  Dear  Mr.  Ohlerking: 

By  your  letters  of  August  27  and  October  4  you 
have  asked  me  for  an  opinion  as  to  whether  the 
proceeds  from  the  sale  of  restricted  land  held  by 
an  old  age  assistance  client  will  have  to  be  paid  to 
the  State  for  assistance  theretofore  received  or  if 
it  can  be  used  by  the  client  while  still  alive. 

My  answer  is  that  money  received  by  an  old  age 
assistance  client  from  the  sale  of  his  interests  in 
restricted  lands,  does  not  have  to  be  paid  to  the 
Welfare  Board  in  settlement  of  assistance  thereto- 
fore received,  but  may  be  used  by  the  client  while 
he  is  still  alive. 

You  state  that  it  is  your  plan  to  purchase  some 
restricted  lands  from  persons  who  are  now  old  age 
assistance  clients.  So  that  you  may  be  fully  in- 
formed it  is  deemed  advisable  to  give  you  a  brief 
analysis  of  the  Old  Age  Assistance  situation  in 
Montana,  as  it  may  have  a  bearing  on  your  activi- 
ties. 

Sec.  325.53  of  the  Session  Laws,  and  1943  amend- 
ments, of  the  State  of  Montana,  provide  the  eli- 
gibility requirements  for  old  age  assistance,  and 
require,  among  other  things,  that  the  applicant 
must  show  that  he  "has  not  made  an  assignment 
or  transfer  of  property  for  the  purpose  of  rendering 
himself  eligible  for  assistance  under  the  act  at  any 
time  within  two  years  immediately  prior  to  the 
filing  of  the  application  for  assistance." 

Sec.  325.60,  Session  Laws,  supra,  provides: 

"If,  at  any  time  during  the  continuance  of 
old  age  assistance,  the  recipient  thereof  or  the 
husband  or  wife    (if  living  together)    of  the 
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recipient,  becomes  possessed  of  any  property 
or  income  in  excess  of  the  amount  enjoyed  at 
the  time  of  the  granting  of  the  assistance,  it 
shall  be  the  duty  of  the  recipient  immediately 
to  notify  the  county  department  of  the  receipt 
and  possession  of  such  property  or  income, 
and  the  county  board  may,  on  inquiry,  either 
cancel  the  assistance  or  vary  the  amount  there- 
of in  accordance  with  circumstances,  any  ex- 
cess assistance  heretofore  paid  shall  be  returned 
to  the  state  and  the  county  in  proportion  to 
the  amount  of  assistance  by  each  respectively, 
and  be  recoverable  as  a  debt  due  the  state  and 
the  county.  If  federal  funds  have  been  in- 
volved, fifty  per  cent  of  any  recovery  shall  be 
paid  to  the  United  States  Government,  if  re- 
quired by  federal  law."    (Italics  supplied) . 

Sec.  325.62,  Session  Laws,  supra,  provides: 

"Upon  the  death  of  any  recipient  of  old 
age  assistance,  his  estate,  to  the  extent  of  $500 
shall  be  exempt  from  claim  for  old  age  as- 
sistance paid  under  this  act.  .  .  .  No  claim 
shall  be  enforced  against  any  real  estate  of  a 
recipient  while  it  is  occupied  by  the  surviving 
spouse,  or  dependent,  as  a  home." 

It  must  be  borne  in  mind  that  the  foregoing 
statutes  are  applicable  to  all  white  persons  and 
Indians  receiving  old  age  assistance  except  that 
the  restricted  lands  of  Indians  can  not  be  sub- 
jected to  lien  for  the  purpose  of  satisfying  any 
debt  contracted  prior  to  the  issuance  of  the 
final  patent  in  fee  therefor  and  the  old  age  as- 
sistance claims  can  be  paid  from  income  only  on 
approval  of  the  Commissioner  or  the  Secretary. 
However,  the  Department  has  concluded  that  old 
age  assistance  claims  should  be  administratively 
allowed  and  paid  from  funds  subsequently  accru- 
ing to  the  estate,  to  the  end  that  Indians  still  liv- 
ing may  receive  the  benefits  of  the  Old  Age  As- 
sistance Acts. 

The  following  matters  should  be  borne  in  mind 
in  making  purchases  of  land  from  old  age  assist- 
ance clients  and  from  those  who  may  soon  be  eli- 
gible for  such  assistance. 

(1)  If  the  seller  is  a  recipient,  the  proposed  pur- 
chase sliould  be  brought  to  the  attention  of  the 
Welfare  Board,  so  that  they  may  adjust  their 
allowances  depending  upon  the  amount  of  cash 
the  recipient  is  to  receive. 

(2)  If  the  seller  will  soon  be  eligible  for  old 
age  assistance,  care  should  be  exercised  to  see  that 
he  does  not  apply  to  the  Welfare  Board  for  as- 
sistance while  he  still  retains  funds  received  from 


the  sale  that  can  be  used  for  his  maintenance.  In 
other  words,  he  should  not  be  deliberately  placed 
in  a  position  that  will  disqualify  him  for  old  age 
assistance. 

Specific  rules  are  laid  down  by  the  Welfare  Board 
under  which  Indians  and  others,  alike,  qualify  for 
old  age  assistance.  Assuming  that  an  Indian  owns 
restricted  lands  from  which  he  derives  but  little 
income  and  the  average  annual  amount  has  been 
disclosed  to  the  Welfare  Board,  an  order  would 
doubtless  be  made  under  which  he  would  receive 
a  specified  allowance  each  month.  He  is  thereupon 
properly  on  the  Welfare  rolls  and  he  is  legally 
entitled  to  the  allowance.  Assume  that  after  he 
has  received  |300  in  allowances,  he  sells  his  in- 
terests in  all  lands  owned  by  him  and  receives 
$1,000  therefor.  When  this  is  reported  to  the  Wel- 
fare Board,  the  future  allowances  would  be  can- 
celed but  none  of  the  $1,000  would  be  applied  on 
the  advances  theretofore  made  unless  it  appeared 
that  he  had  received  excess  allowances  by  reason 
of  some  deceit  he  had  practiced  on  the  Board  in 
obtaining  the  original  allowance  or  in  failing  to 
report  to  them  the  receipt  of  moneys  from  other 
sources.  Assuming  that  the  recipient  has  dealt 
fairly  with  the  Board,  he  would  have  the  entire 
$1,000  for  his  own  use,  but  he  would  get  no 
further  allowances  from  the  Board  until  the  $1,000 
had  been  expended  for  his  maintenance.  He  might 
then  again  become  eligible  for  an  allowance. 

If  at  the  time  of  his  death  he  had  not  expended 
all  of  the  $1,000  and  an  amount  in  excess  of  $500 
remained,  that  portion  in  excess  of  $500  would  be 
liable,  under  the  Montana  statute  and  the  ad- 
ministrative policy  of  the  Department,  to  the  re- 
payment of  the  allowances  he  had  received  prior  to 
the  time  he  received  the  $1,000  on  the  sale. 

If  the  recipient  of  old  age  assistance  sold  only 
a  part  of  his  restricted  lands,  and  was  still  tlie 
owner  of  some  at  the  time  of  his  death,  the  liability 
to  the  Welfare  Board  would  depend  upon  its  ap- 
praised value.  If  the  value  were  less  than  $500 
there  would  be  no  liability. 

The  purchase  of  restricted  lands  from  recipients 
of  old  age  assistance  is  a  very  proper  proceeding 
and  should  be  to  the  benefit  of  the  recipient,  the 
Tribe  and  the  Welfare  Board.  In  consummating 
all  purchases,  however,  it  is  imperative  that  the 
transaction  be  fully  disclosed  to  the  Welfare  Board 
to  the  end  that  the  recipient  or  seller  is  fully 
protected,  and  the  Welfare  Board  is  able  to  make 
appropriate  changes  as  to  future  allowances. 

Warner  W.  Gardner, 

Solicitor. 
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Legislative  Relief  for  Indian  Injured  in 

Collision  of  Government-Owned 

Vehicle   With   Private   Car 


M-34238 


November  S,  l9-f5. 


In  recommending  legislative  relief  in  personal  in- 
jury cases,  the  Department  should  be  guided  by 
the  rules  of  negligence,  contributory  neghgence, 
and  master  and  servant  prevailing  in  the  juris- 
diction where  the  injury  occurred. 

A  guest  invited  to  ride  in  an  automobile  is  guilty 
of  contributory  negligence  only  if  he  knew  of 
the  driver's  drunkenness  at  the  time  he  entered 
the  automobile. 

In  the  absence  of  evidence  to  the  contrary,  it  must 
be  presumed  that  an  aged  Indian  guest  has  no 
knowledge  of  the  driver's  drunkenness,  partic- 
ularly if  the  automobile  is  traveling  on  official 
business  in  an  Indian  reservation  where  posses- 
sion of  liquor  is  prohibited. 

A  Government-owned  automobile  continues  to  be 
"used  for  official  sei^ice,"  within  the  meaning 
of  a  prior  Interior  Department  Appropriation 
Act,  even  though  an  aged  Indian  passenger  is 
picked  up  and  canied  over  part  of  the  route 
used  by  the  Government  driver  on  his  official 
tour  of  duty. 

Gardner,  Solicitor: 


Meinorandiirn  for  the  Commissioner 
of  Indian  Affairs: 

Reference  is  made  to  the  Secretary's  memoran- 
dum dated  May  21,  as  well  as  to  your  memoran- 
dum dated  May  16,  and  to  that  of  Assistant  Com- 
missioner McCaskill,  dated  August  8. 

I  find  myself  unable  to  agree  that  no  legislative 
relief  should  be  provided  for  the  death  of  Gray 
Whiskers.  The  Indian  Office  has  stated  two  reasons 
in  support  of  the  position  which  it  has  taken, 
namely:  (1)  that  under  Arizona  law  "the  defense 
of  contributory  negligence  would  bar  recovery  by 
a  guest  who  rode  in  a  motor  vehicle  driven  by  a 
driver  whom  he  knew  or  had  reason  to  know  was 
intoxicated,"  and  (2)  that  the  Interior  Depart- 
ment Appropriation  Act  in  force  at  the  time  re- 
quired the  driver  to  use  the  Government  vehicle 
only  for  official  purposes  and  that,  under  general 
principles  of  law,  "an  owner  of  a  motor  vehicle  is 
only  liable  for  wanton  or  wilful  injuries  sustained 
by  another  while  riding  by  invitation  of  a  servant 
in  violation  of  his  master's  instructions." 

As  to  the  first  ground,  the  only  authority  in 
Arizona  is  the  case  of  Franco  v.   Vakares,  35  Ariz. 


309,  277  Pac.  812  (1929) ,  cited  in  the  memorandum 
of  the  Assistant  Commissioner.  In  this  case  the  ad- 
ministrator of  a  decedent's  estate  was  barred  from 
recovery  for  the  death  of  the  deceased.  The  court 
said: 

"These  facts  bring  the  case  within  the  rule 
announced  by  some  of  the  courts  that  one  who 
rides  in  an  automobile,  knowing  at  the  time 
the  driver  thereof  is  intoxicated,  is  as  to  any 
negligence  of  the  driver  equally  guilty  with 
him.  In  other  words,  in  such  circumstance  the 
negligence  of  the  driver  is  the  negligence  of  the 
passenger  or  guest.  This  rule  was  applied  in 
Chapman  v.  Powers,  150  Miss.  687,  116  So. 
609,  wherein  a  wife  who  was  injured  in  an 
automobile  accident  was  denied  the  right  to 
recover  damages,  it  appearing  that  the  driver 
of  the  car,  to  wit,  her  husband,  was  intoxi- 
cated at  the  time;  the  court  saying:  'Although 
the  general  rule  is  that  a  guest  in  an  automo- 
bile is  not  chargeable  with  the  negligence  of  his 
host,  it  is  also  true  that  the  facts  and  circum- 
stances may  be  such  that  the  negligence  of  the 
host  may  become  the  negligence  of  the  guest. 
If  it  is  manifest  that  the  host,  from  drunken- 
ness, or  other  cause,  is  unfit  to  drive  the  car, 
and  that  his  driving  will  endanger  the  life 
and  limbs  of  others,  and  the  guest  is  aware  of 
that  condition  of  affairs,  and  voluntarily  rides 
in  the  car  with  such  a  host,  the  negligence  of 
the  latter  becomes  the  negligence  of  the 
guest.'  "    (Emphasis   supplied.) 

As  the  quotation  indicates,  the  court  holds  that 
only  knowledge  of  the  drunkenness  of  the  driver 
constitutes  contributory  negligence  on  the  part  of 
the  guest.  This  seems  to  be  the  general  rule.  See 
Babbitt,  Motor  Vehicle  Law  (4th  ed.,  1933),  sees. 
1665,  pp.  1187-1189;  5  Am.  Jur.  (1936),  Automo- 
biles, sec.  483,  p.  774;  see  also  R.  S.  Rice,  The 
Automobile  Guest  and  the  Rationale  of  Assump- 
tion of  Risk,  27  Minn.  L.  Rev.  323,  349,  447  (1943); 
L.  H.  Gammon,  The  Automobile  Guest,  17  Tenn. 
L.  Rev.  452-459  (1942)  ;  White,  The  Liability  of 
an  Automobile  Driver  to  a  Non-paying  Passenger, 
20  Va.  L.  Rev.  326    (1934). 

This  knowledge  must  have  existed  at  the  time 
when  the  guest  entered  the  vehicle.  Babbitt, 
Motor  Vehicle  Law  (4th  ed.,  1933),  sec.  1665,  p. 
1188.  There  is  nothing  in  the  record  that  indicates 
that  Gray  Whiskers  knew  of  the  Indian  driver's 
drunkenness  when  he  entered  the  car.  He  had  a 
right  to  assume  that  the  driver,  a  Government 
employee  on  official  business  on  a  reservation  where 
possession  of  liquor  is  prohibited  to  whites  as  well 
as  to  Indians,  was  sober  vmtil   the  falsity  of  that 
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assumption  was  conclusively  demonstrated.  As  the 
burden  of  proot  for  the  guest's  knowledge  of  the 
driver's  drunkenness  rests  in  any  event  with  the 
party  who  invokes  the  defense— i.e.,  the  United 
States— it  must  be  assumed  in  the  absence  of  evi- 
dence, that  Gray  Whiskers  was  not  aware  of  the 
driver's  drunkenness  when  he  entered  the  car. 

As  to  the  second  ground,  prior  to  the  period  of 
July  1,  1943,  the  Interior  Department  Appropria- 
tion Acts  provided  under  item  "Vehicles,  Indian 
Service": 

"Not  to  exceed  $ of  applicable  appropria- 
tions made  herein  for  the  Bureau  of  Indian 
Affairs  shall  be  available  for  the  maintenance, 
repair,  and  operation  (including  the  exchange 
of  necessary  parts  and  accessories  in  part 
payment  for  new  parts  and  accessories)  of 
motor-propelled  and  horse-drawn  passenger- 
carrying  vehicles  for  the  use  of  employees  in 
the  Indian  field  service,  and  the  transporta- 
tion of  Indian  school  pupils,  and  not  to  exceed 

$ of  applicable  appropriations  may  be  used 

for  the  ptirchase  and  exchange  of  motor- 
propelled  passenger-carrying  vehicles,  and  such 
vehicles  shall  he  used  only  for  official  service, 
including  the  transportation  of  Indian  school 
pupils."    (Emphasis  supplied.) 

As  the  accident  occurred  on  August  6,  1940,  the 
quoted  statutory  limitation  is  applicable  to  the 
car  in  which  Gray  Whiskers  was  riding.  It  is  true 
that  one  who  rides  in  a  vehicle  in  violation  of  a 
State  or  Federal  statute  cannot  rely  on  the  appar- 
ent authority  of  the  servant-driver  to  take  him 
along  but  is  a  trespasser  to  whom  the  owner  of 
the  vehicle  is  not  liable  for  failure  of  his  servant 
to  exercise  ordinary  care.  Hijinant  v.  SouUieryi 
Railroad  Co.,  113  S.C.  19,  100  S.E.  709  (1919)  ;  see 
also  Illinois  C.  R.  Co.  v.  Messina,  240  U.S.  395 
(1916) ,  reversing  109  Miss.  143,  67  So.  963  (1915)  ; 
Giles  V.  Missouri  P.  R.  Co.,  169  Mo.  App.  24,  154 
S.W.  852  (1913)  ;  see  also  14  A.L.R.  150,  62  A.L.R. 
1169,  74  A.L.R.  163  ("Liability  of  master  for  in- 
jury to  one  whom  servant,  in  violation  of  instruc- 
tions, permits  to  ride  on  vehicle") .  However,  this 
rule  presupposes  that  a  State  or  Federal  statute  has 
been  violated.  In  view  of  the  particular  circum- 
stances of  this  case,  I  do  not  think  that  the  quoted 
provision  of  the  Interior  Department  Appropria- 
tion Act  has  been  violated.  Whether  a  violation 
of  this  statute  occurred  depends  on  whether  the 
vehicle  was  used  for  official  service.  For  two  reasons 
I  believe  that  the  vehicle  was  still  used  for  official 
service  after  Gray  Whiskers  had  entered  it: 

(1)    Before  Gray  Whiskers  was  taken  along,  the 
driver  of   the   vehicle  was   "using   the   vehicle   for 


official  service."  The  vehicle  was  still  "used  for 
official  service"  after  Gray  Whiskers  had  been  in- 
vited to  come  along,  as  the  driver  continued  to 
travel  in  order  to  dispose  of  his  official  duties. 

(2)  In  view  of  the  special  relationship  between 
the  Office  of  Indian  Affairs  and  Gray  Whiskers,  an 
Indian,  the  vehicle  was  "used  for  official  service" 
when  Gray  Whiskers  was  invited  or  permitted  to 
ride.  The  act  of  November  2,  1921  (42  Stat.  208, 
25  U.S.C.  sec.  13) ,  provides  as  follows: 

"Expenditure  of  appropriations  by  Bureau 
of  Indian  Affairs.  The  Bureau  of  Indian  Af- 
fairs, under  the  supervision  of  the  Secretary  of 
the  Interior,  shall  direct,  supervise,  and  ex- 
pend such  moneys  as  Congress  may  from  time 
to  time  appropriate,  for  the  benefit,  care,  and 
assistance  of  the  Indian  throughout  the  United 
States  for  the  following  purposes: 

"General  support  and  civilization,  includ- 
ing education. 

"For  relief  of  distress  and   conservation  of 

health. 

*  *         #  #  * 

"And  for  general  and  incidental  expenses  in 
connection  with  the  administration  of  Indian 
affairs." 

It  would  seem  to  me  that  the  driver  acted  within 
the  scope  of  the  foregoing  provision  when  he  in- 
vited or  permitted  Gray  Whiskers  to  ride.  Bearing 
in  mind  that  the  reservation  on  which  the  accident 
took  place  is  as  large  as  Massachusetts,  Connecticut 
and  Rhode  Island  put  together,  and  contains  no 
means  of  public  transportation,  it  would  seem 
that  allowing  an  aged  Indian  ward  of  the  Govern- 
ment ^  to  ride  in  a  Government  car  is  not  only 
not  illegal  but  is  a  highly  commendable  act. 

I  should  appreciate  it  if  you  will  reconsider  your 
memorandum  of  May  16,  1945,  in  the  light  of  the 
considerations  set  forth  above. 

Warner  W.  Gardner, 

Solicitor. 


Forced  Fee  Patents— Tax  Liens 

Decejnber  3 ,  1945. 

Memorandum  for  the  Coinmissioner 
of  Indian  Affairs: 

Some  time  ago  Mr.  John  J.  Galbreath,  of  Brown- 
ing,   Montana,    called   attention    to   his    proposed 

^See  Cohen,  Handbook  of  Federal  Indian  Law    (1942)  .  ch. 
8,  sec.  9,  p.  170. 
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conveyance  of  certain  lands  to  the  Blackfeet  Tribe 
in  exchange  for  an  assignment  of  the  lands  to  him 
by  the  tribe.  He  stated  that  his  proposed  warranty 
deed  of  the  lands  to  the  tribe  was  never  approved 
by  this  Department  because  he  was  unable  to  pay 
for  a  title  search  and  that  the  tax  title,  which  is 
now  outstanding  against  the  land,  is  invalid  be- 
cause the  land  is  tax-exempt. 

Solicitor  Harper's  memorandum  of  August  14 
pointed  out  that  failure  of  the  donor  to  finance  a 
title  search  was  not  a  valid  reason  for  rejecting  a 
gift  of  lands.  This  memorandum  reserved  the  ques- 
tion of  the  validity  of  the  tax  lien  on  these  lands 
for   further   consideration. 

Information  which  has  now  been  received  indi- 
cates that  some  years  ago  Mr.  Galbreath  purchased 
a  number  of  Indian  allotments  for  which  so-called 
"forced  fee"  patents  had  been  issued,  that  he  did 
not  pay  the  taxes  on  these  lands,  and  that  in  1927 
the  lands,  together  with  his  own  allotment  and  that 
of  his  wife,  were  advertised  for  delincjuent  taxes. 
Apparently  the  Alberta  Stake  of  Zion  purchased  the 
land  at  a  tax  sale  and,  in  1929,  the  land  was  deeded 
to  the  Alberta  Stake  of  Zion  by  Glacier  County, 
Montana. 

Mr.  Galbreath  evidently  is  under  the  impression 
that  all  taxes  assessed  against  lands  for  which 
"forced  fee"  patents  were  issued  are  invalid.  I 
think  this  impression  is  probably  not  correct.  If 
the  patentee  accepts  the  fee  patent,  even  though  it 
was  originally  issued  to  him  without  his  applica- 
tion, the  courts  have  held  that  the  land  thereupon 
becomes  taxable. 

The  act  of  February  26,  1927  (44  Stat.  1247,  2.5 
U.S.C.  sec.  352a) ,  authorizes  the  Secretary  of  the 
Interior  to  cancel  any  fee  patent  issued  to  an  In- 
dian allottee  without  his  application  or  consent 
before  the  end  of  the  trust  period,  if  the  patentee 
has  not  mortgaged  or  sold  any  part  of  the  land  de- 
scribed in  the  patent.  Upon  cancellation  of  the 
fee  simple  patent,  the  land  again  becomes  non- 
taxable. The  act  of  February  21,  1931  (46  Stat. 
1205,  25  U.S.C.  sec.  352b),  provides  that  where 
patents  in  fee  have  been  issued  for  Indian  allot- 
ments during  the  trusit  period,  without  application 
by  or  consent  of  the  patentee,  and  such  patentee 
or  his  Indian  heirs  have  sold  a  part  of  the  lands 
included  in  the  patent  or  have  mortgaged  the  lands 
or  any  part  thereof  and  such  mortgages  have  been 
satisfied,  such  lands  remaining  undisposed  of  and 
without  encumbrance  by  the  patentee  may  be  given 
a  trust  patent  status.  However,  neither  of  these 
acts  apply  where  the  lands  have  been  sold  for 
unpaid  taxes  assessed  after  the  date  of  a  deed 
executed  by  the  patentee  where  the  period  of  re- 
demption from  the  tax  sale  has  expired. 

By  the  act  of  June  11,   1940    (54  Stat.  298),  as 


amended  by  the  act  of  February  10,  1942  (56  Stat. 
87,  25  U.S.C.  sec.  352c) ,  the  Secretary  of  the  Inte- 
rior is  authorized  to  reimburse  Indian  allottees  for 
all  taxes  paid  on  so  much  of  their  allotted  lands 
as  have  been  patented  in  fee  prior  to  the  expira- 
tion of  the  trust  period  without  application  by  or 
consent  of  patentee,  but  if  the  Indian  allottee  has 
by  his  own  act  accepted  such  patent,  no  reimburse- 
ment may  be  made  for  taxes  paid  subsequent  to 
acceptance  of  the  patent. 

Since  no  facts  have  been  presented  to  indicate 
that  the  sale  of  these  allotments  was  not  voluntary, 
I  do  not  believe  that  this  Department  would  at 
this  time  be  justified  in  taking  any  action  to  set 
aside  the    tax    liens. 

It  will  be  appreciated  if  the  views  embodied  in 
this  memorandum  and  in  Solicitor  Harper's  memo- 
randum of  August  14  are  brought  to  the  attention 
of  Mr.   Galbreath. 

Warner  W.  Gardner, 

Solicitor. 


Applicability  of  Executive  Order  No.  9613  to 
Surplus  Land  of  an  Indian  Tribe 


M-34297 


December  7,  1945. 


Executive  Order  No.  9613  (10  F.R.  11789)  author- 
ized the  withdrawal  from  sale  of  all  public  lands 
and  all  lands  heretofore  acquired  by  the  United 
States,  which  contain  deposits  of  radio-active 
mineral  substances.  Equitable  title  to  surplus 
Indian  lands  is  vested  in  the  tribe  and  the  United 
State  merely  acts  as  trustee  for  the  Indians. 

Executive  Order  No.  9613  is  without  application  to 
surplus  Indian  lands. 

Memorandum  for  the  Commissioner, 
General  Land  Office: 

Reference  is  made  to  your  memorandum  of  No- 
vember 2  for  the  Secretary,  concerning  the  appli- 
cability of  Executive  Order  No.  9613,  dated  Sep- 
tember 13,  1945,  to  the  SE!4  Sec.  13,  T.  17  N.,  R. 
17  E.,  B.H.M.,  South  Dakota,  which  is  proposed  to 
be  restored  to  tribal  ownership  prior  to  issuance 
of  a  patent  in  fee  to  Bert  McCoy,  Jr.  Your  refer- 
ence number  is  2032468  "K". 

The  land  is  a  part  of  the  surplus  lands  of  the 
Cheyenne  River  Sioux  Reservation  in  South  Da- 
kota and  was  opened  to  sale,  entry  or  any  other 
form  of  disposal  under  the  public  land  laws  by  the 
act  of  May  29,  1908  (35  Stat.  460) .  The  Indian  Re- 
organization Act  of  June  18,  1934    (48  Stat.  984), 
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authorizes  the  Secretary  to  restore  to  tribal  owner- 
ship the  remaining  surplus  lands  of  any  Indian 
reservation  heretofore  opened  or  authorized  to  be 
opened  to  sale  provided  that  valid  rights  or  claims 
of  any  persons  to  any  lands  so  withdrawn  are  not 
affected  and  also  provided  that  no  reclamation 
project  has  been  authorized  within  such  lands. 

The  above-described  surplus  lands  of  the  Chey- 
enne River  Sioux  Reservation  were  temporarily 
withdrawn  from  all  forms  of  sale,  disposal  or  leas- 
ing by  order  of  the  Secretary  dated  September  19, 
1934,  upon  the  recommendation  of  the  Commis- 
sioner of  Indian  Affairs  (54  I.D.  559,  563) .  The 
purpose  of  the  withdrawal  was  to  enable  the  Bu- 
reau of  Indian  Affairs  to  give  appropriate  con- 
sideration to  the  matter  of  permanent  restoration 
of  lands  to  tribal  ownership  as  authorized  by  the 
act  of  June  18,  1934,  supra. 

These  undisposed  of  lands  of  this  class  remain 
the  property  of  the  Indians  until  disposed  of  ac- 
cording to  law.  Cf.  Ash  Sheep  Company  v.  United 
States,  252  U.S.  159.  When  sold,  the  proceeds  of  the 
sale  are  recjuired  to  be  deposited  in  the  Treasury 
to  the  credit  of  the  Indian  tribe.  Act  of  May  29, 
1908,  supra.  The  United  States  merely  acts  as  trus- 
tee for  the  Indians.  Therefore,  the  equitable  title 
to  the  lands  is  vested  in  the  Indians,  subject  to  the 
trusteeship  of  the  United  States,  as  provided  by 
laws  enacted  by  the  Congress. 

Executive  Order  No.  9613  (10  F.R.  11789)  au- 
thorized the  withdrawal  from  sale  and  all  other 
forms  of  disposal  under  the  public  land  laws,  in- 
cluding the  mining  laws,  of  all  public  lands  of  the 
United  States,  including  Alaska,  which  contain  de- 
posits of  radio-active  mineral  substances  and  re- 
serves such  lands  for  the  use  of  the  United  States. 
Such  withdrawal  is,  of  course,  subject  to  valid 
existing  rights.  The  order  also  applies  to  all  lands 
in  the  United  States,  its  Territories  or  possessions, 
"heretofore  acquired  by  the  United  States"  which 
contain  deposits  of  radio-active  mineral  substances 
and  requires  that  all  leases,  licenses  and  other  au- 
thorizations thereafter  granted  to  occupy  or  use 
such  lands  to  reserve  to  the  United  States  the  right 
at  any  time  to  enter  upon  such  lands  and  mine  and 
remove  such  mineral  substances.  The  order  is  made 
applicable  to  all  lands  thereafter  acquired  by  the 
United  States  provided  that  any  such  reservation 
will  not  interfere  with  the  use  of  the  lands  estab- 
lished or  indicated  by  any  act  of  Congress. 

Since  the  lands  under  consideration  are  siuplus 
lands  of  an  Indian  tribe  with  respect  to  which  the 
United  States  merely  acts  as  trustee,  Executive 
Order  No.  9613,  in  my  opinion,  is  without  applica- 
tion. Unless  there  are  reasons  that  would  prevent 
the  issuance  of  a  patent  in  fee  to  Bert  McCoy,  Jr., 
as  recommended,  after  restoration  of  the  land  to 


tribal  ownership,  such  patent  in  fee  should  be  is- 
sued without  regard  to  Executive  Order  No.  9613. 

Warner  W.  Gardner, 

Solicitor. 

Approved:   December  7,   1945. 

Michael  W.  Straus,  Assistant  Secretary. 


War  Department  Condemnation  Authority 

Over  Indian  Lands  Under  31  Stat.  1058 

AND  Condemnation  Authority  of 

Federal  Agencies 

December  14,  1945. 

Hon.  Joseph  C.  O'Mahoney, 
United  States  Senate. 

My  Dear  Senator  O'Mahoney: 

With  reference  to  your  telephonic  inquiry  con- 
cerning the  meaning  and  effect  of  the  comments 
made  in  paragraph  12  of  the  letter  of  the  Chief  of 
Engineers,  United  States  Army,  dated  December 
31,'  1943  (House  Document  No.  475,  78th  Cong., 
2d  sess.,  p.  4) ,  concerning  arrangements  to  be  made 
where  Indian  lands  are  inimdated  by  proposed 
reservoirs,  there  are  two  observations  that  I  should 
like   to  submit: 

1.  As  a  legal  matter  I  should  think  it  very  doubt- 
ful whether  a  statement  by  the  Chief  of  Engineers 
of  the  United  States  Army  in  a  letter  to  the  Chair- 
man of  the  House  Committee  on  Flood  Control 
would  be  considered  a  limitation  upon  any  powers 
of  condemnation  which  may  be  vested  in  the  War 
Department  by  prior  legislation,  such  as  the  act 
of  March  3,  1901  (31  StaL  1058,  1084;  25  U.S.C. 
sec.  357)  authorizing  the  condemnation  of  Indian 
allotments  with  cash  payment  of  damages. 

2.  Even  if  the  statement  in  question  should  be 
construed  as  having  the  force  of  law,  it  purports  in 
terms  not  to  limit  any  legal  authority  heretofore 
vested  in  Federal  agencies  to  carry  out  condemna- 
tion, but  rather  to  spell  out  authority  to  handle 
land  transactions  with  Indians  on  a  basis  of  agree- 
ment and  subject  to  the  approval  of  the  Secretary 
of  the  Interior.  I  do  not  doubt  that  such  a  method 
of  procedure  is  highly  desirable.  Unfortunately,  the 
language  of  the  statement  in  question,  while  pur- 
porting to  authorize  future  action  on  such  a  basis, 
does  not  in  terms  limit  action  to  any  such  basis. 
It  thus  fails  to  accord  to  the  Indians  any  assurance 
that  they  will  be  consulted  with  regard  to  the  dis- 
position of  their  lands. 
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I  trust  that  the  foregoing  observations  appro- 
priately answer  your  inquiry.  Because  of  the  pres- 
sure of  time  these  observations  have  not  been  sub- 
mitted to  the  scrutiny  of  the  Interior  Department 
and  they  are  therefore  to  be  considered  merely  as 
tlie  expressions  of  my  own  opinion. 

Felix  S.  Cohen, 

Acting  Solicitor. 


Indian  Rights  in  Columbia  River 
Reservoir 


M-34326 


December  29,  1943. 


The  second  paragraph  of  Section  1  of  the  act  of 
June  29,    1940,   provides: 

"The  Secretary  of  the  Interior,  in  lieu  of 
reserving  rights  of  hunting,  fishing,  and  boat- 
ing to  the  Indians  in  the  areas  granted  under 
this  Act,  shall  set  aside  approximately  one- 
quarter  of  the  entire  reservoir  area  for  the  par- 
amount use  of  the  Indians  of  the  Spokane  and 
Colville  Reservations  for  hunting,  fishing,  and 
boating  purposes,  which  rights  shall  be  subject 
only  to  such  reasonable  regulations  as  the 
Secretary  may  prescribe  for  the  protection  and 
conservation  of  fish  and  wildlife:  Prox/ided, 
That  the  exercise  of  the  Indians'  rights  shall 
not  interfere  with  project  operations.  The  Sec- 
retary shall  also,  where  necessary,  grant  to  the 
Indians  reasonable  rights  of  access  to  such  area 
or  areas  across  any  project  lands." 

The  act  imposes  a  mandatory  diuy  upon  the  Secre- 
tary to  set  aside  approximately  one-quarter  of 
the  entire  reservoir  area  for  the  paramount  use 
of  the  Indians  of  the  Spokane  and  Colville  Res- 
ervations. 

Although  the  act  in  terms  permits  the  Secretary  to 
set  aside  one  or  more  areas  for  Indian  use,  it  also 
makes  separate  provision  for  two  different  tribes 
of  Indians.  The  Secretary  is  therefore  required  to 
allocate  at  least  one  area  to  each  of  the  two 
tribes.  While  he  may  also  set  aside  more  than 
two  areas,  his  power  is  limited  by  a  ride  of  reason 
which  would  prevent  him  from  setting  aside  so 
many  areas  that  he  would  bring  about  the  very 
evil  which  the  statute  was  designed  to  prevent. 
The  object  of  the  statute  was,  so  to  speak,  to 
secure  a  consolidation  of  the  areas  of  Indian 
interest. 

The  interest  of  the  Colville  and  Spokane  Indians 
in  one-quarter  of  the  reservoir  area  is  not  joint 
but  several.  In  view  of  the  failure  of  the  statute 


to  prescribe  a  formula  for  dividing  between  the 
two  tribes  the  25  percent  of  the  reservoir  area  to 
be  set  aside  for  both  of  them,  the  Secretary  may 
make  the  apportionment  in  such  a  manner  as 
will  be  equitable  imder  all  the  circumstances. 
However,  the  ratio  that  was  employed  in  deter- 
mining the  percentage  of  the  entire  reservoir 
area  that  was  to  be  set  aside  for  both  tribes  could 
reasonably  be  applied  in  determining  the  share 
of  each  tribe.  This  ratio  was  obtained  by  compar- 
ing the  length  of  the  original  river  shore  line 
of  Indian  lands  acquired  or  to  be  acquired  for 
the  reservoir  with  the  total  original  shore  line 
of  the  river  in  the  reservoir  area.  The  residt 
woidd  also  be  in  harmony  with  the  relative 
populations  of  the  Colville  and  Spokane  Indian 
Reservations. 

While  the  Secretary  has  discretion  in  the  location 
of  the  Indian  areas,  his  discretion  in  this  respect 
is  limited  by  the  recjuirement  that  the  areas  set 
aside  for  the  Indians  be  readily  accessible  to 
them.  The  Indian  area  must  therefore  be  located 
in  responsible  proximity  to  the  Indian  lands, 
namely,  adjacent  to  such  lands.  The  application 
of  this  ride  would  retpiire  the  location  of  the 
Indian  areas  along  the  former  shoreline  of  In- 
dian lands.  However,  in  view  of  the  scope  of 
the  Secretary's  discretion  he  is  under  no  duty  to 
locate  the  Indian  areas  within  the  exterior 
boundaries  of  the  reservations  as  they  existed 
prior  to  the  construction  of  the  reservoir. 

The  Secretary  is  not  confined  to  setting  aside  one- 
quarter  of  the  water  surface  of  the  reservoir  for 
the  use  of  the  Indians.  He  may  include  free- 
board areas  in  the  areas  set  aside  for  the  Indians 
because  (a)  the  Indians  are  given  hunting  rights 
which  can  also  be  enjoyed  on  the  shorelands; 
(b)  the  "entire"  reservoir  area  is  made  the  basis 
for  calcidating  the  Indians'  share;  (c)  the  rights 
of  access  to  the  Indian  reservoir  areas  are  granted 
only   "when   necessary." 

The  special  rights  given  to  the  Indians  under  the 
act  are  expressly  limited  to  hunting,  fishing  and 
boating.  These  rights  are  not  enlarged  by  the 
"access"  provision  of  the  act  since  a  right  of  ac- 
cess is  not  a  separate  and  independent  right  but 
a  means  of  enjoying  property  rights  or  special 
rights  otherwise  possessed.  However,  the  rights  of 
access  are  not  limited  to  mere  rights  of  ingress 
and  egress  but  are  commensurate  with  the  pur- 
poses to  which  the  portions  of  the  reservoir  to 
be  set  aside  for  the  Indians  are  to  be  put. 

No  special  rights  inure  to  the  Indians  from  any 
other  source.  By  virtue  of  the  act  of  July  1,  1892 
(27  Stat.  62)  ,  the  southern  and  eastern  boundary 
of  the  Colville  Reservation  extends  to  the  mid- 
dle of  the  channel  of  the  Columbia  River.  By 
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the  Executive  order  of  January  18,  1881,  the  bed 
of  the  Spokane  Ri\er  to  the  south  bank  thereof 
was  included  in  the  Spokane  Indian  Reservation. 
Even  if  it  be  assumed  that  the  titles  to  the  beds 
of  the  Columbia  and  Spokane  Rivers  were  not 
taken  and  extinguished  under  the  act  of  June  29, 
1940,  it  cannot  be  made  a  source  of  additional 
special  rights  for  the  Indians.  The  special  rights 
accorded  to  the  Indians  by  the  act  are  plainly 
denominated  lieu  rights.  They  are  therefore 
to  be  deemed  an  exclusive  substitute  for  what- 
ever rights  the  Indians  may  have  enjoyed  prior 
to  the  enactment  of  the  statute  by  reason  of 
their  rights  of  ownership. 

However,  the  Indians  are  not  confined  to  those 
parts  of  the  reservoir  set  aside  for  their  "para- 
mount" use.  In  such  areas  of  the  reservoir  they 
will  enjoy  special  rights.  But  in  the  reservoir  as 
a  whole,  in  so  far  as  they  may  have  access  to  it, 
they  may  enjoy  such  privileges  as  are  accorded 
to  the  general  public  in  navigable  waters,  which 
include  those  of  hunting  and  fishing,  floating 
logs  and  navigation.  The  Indians  may  also  take 
advantage  of  section  10  of  the  act  of  August  4, 
1939  (43  U.S.C.  sec.  387),  which  gives  the  Secre- 
tary power  to  grant  leases,  licenses,  easements 
or  rights-of-way  over  lands  acquired  and  admin- 
istered under  the  Federal  reclamation  laws. 

Since  the  act  declares  that  the  areas  set  aside  for 
the  Indians  shall  be  for  their  "paramount"  use 
for  hunting,  fishing  and  boating,  such  use  is 
neither  exclusive  of  the  same  use  by  other  per- 
sons, nor  exclusive  of  any  other  use  by  other 
persons.  However,  the  Secretary  is  under  a  duty 
to  maintain  the  paramount  character  of  the  In- 
dian use,  and  if  he  finds  that  this  can  be  ac- 
complished only  by  according  the  Indians  ex- 
clusive rights  in  the  areas  set  aside  for  them,  he 
is  empowered  to  do  so.  He  may  make  such  rights 
exclusive  in  all  parts  of  the  Indian  areas,  or  at 
particular  locations,  or  at  particular  times,  or 
give  greater  freedom  to  the  Indians  in  making 
use  of  the  reservoir  than  is  permitted  to  others. 

Since  the  rights  of  the  Indians  will  not  necessarily 
be  exclusive,  there  is  no  present  need  to  decide 
whether  the  Indians  may  license  others  to  enjoy 
their   rights. 

Although  the  Bureau  of  Reclamation,  the  Bureau 
of  Indian  Affairs,  the  National  Park  Service,  and 
the  Fish  and  Wildlife  Service  are  all  interested 
in  the  Columbia  River  Reservoir  area,  its  ad- 
ministration is  vested  in  the  Secretary  of  the 
Interior  rather  than  in  any  particular  bureau, 
and  the  Secretary  by  virtue  of  section  161  of  the 
Revised  Statutes  (now)  5  U.S.C.  sec.  22  may 
select  any  one  or  more  of  the  interested  agencies 
to  administer  any  part  of  the  reservoir  area. 


14iere  is  no  good  reason  to  doubt  the  constitution- 
ality of  the  provision  of  the  act  which  gives  the 
Secretary  of  the  Interior  authority  to  prescribe 
reasonable  regulations  for  the  protection  and 
conservation  of  fish  and  wildlife  in  the  areas  set 
aside  for  Indian  use.  The  constitutionality  of 
the  act  is  supported  by  the  property  interests  of 
the  United  States  in  the  reservoir  area;  the 
power  of  Congress  to  control  the  navigable 
waters  of  the  United  States;  and  tlie  powers  of 
Congress  over  Indians  and  Indian  affairs. 

Gardner,  Solicitor: 


Memorandum  for  Assistant  Secretary  Chapman: 

This  is  in  response  to  yoin-  memorandum  of 
January  25,  1944,  in  which  you  request  that  this 
office  consider  the  legal  problems  involved  in  de- 
termining the  rights  of  the  Indians  of  the  Colville 
and  Spokane  Indian  Reservations  in  the  Columbia 
River  Reservoir  created  by  the  construction  of  the 
Grand  Coulee  Dam.  The  rights  in  question  arise 
under  the  second  paragraph  of  section  1  of  the  act 
of  June  29,  1940  (54  Stat.  703) .  I  have  considered 
in  this  connection  the  memoranda  of  the  Office 
of  Indian  Affairs,  dated  December  30,  1943;  of  the 
Assistant  to  the  Secretary  in  Charge  of  Land  Utili- 
zation, dated  January  7,  1944;  and  of  the  Assistant 
Chief  Counsel  of  the  Bureau  of  Reclamation  dated 
July  4,  1944;  as  well  as  other  docimients  in  the 
files  of  the  interested  agencies. 

The  second  paragraph  of  section  1  of  the  act 
of  June  29,   1940,  provides: 

"The  Secretary  of  the  Interior,  in  lieu  of  re- 
serving rights  of  hunting,  fishing,  and  boating 
to  the  Indians  in  the  areas  granted  under  this 
Act,  shall  set  aside  approximately  one-cjuarter 
of  the  entire  reservoir  area  for  the  paramount 
use  of  the  Indians  of  the  Spokane  and  Colville 
Reservations  for  hunting,  fishing,  and  boating 
purposes,  which  rights  shall  be  subject  only  to 
such  reasonable  regulations  as  the  Secretary 
may  prescribe  for  the  protection  and  conserva- 
tion of  fish  and  wildlife:  Proxnded,  That  the 
exercise  of  the  Indians'  rights  shall  not  inter- 
fere with  project  operations.  The  Secretary 
shall  also,  where  necessary,  grant  to  the  In- 
dians reasonable  rights  of  access  to  such  area 
or  areas  across  any  project  lands." 

You  apparently  request  that  I  consider  all  the 
legal  problems  that  can  immediately  be  anticipated 
as  arising  under  the  act  so  that  you  may  be  advised 
concerning    the    permissible    scope    of    administra- 
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tive  action.  This  panoramic  assignment,  going  be- 
yond the  specific  inquiry  to  which  my  opinions  are 
ordinarily  addressed,  seems  at  leasit  necessary  in 
part  because  the  agencies  interested  in  the  admin- 
istration of  the  Columbia  River  Reservoir  area 
have  been  unable  to  agree  upon  a  plan  for  the  de- 
velopment of  the  area.i 

The  statute  imposes  a  mandatory  duty  upon  the 
Secretary  to  set  aside  "approximately  -  one-quarter 
of  the  entire  reservoir  area  for  the  paramount  use 
of  the  Indians  of  the  Spokane  and  Colville  Reserva- 
tions. .  .  ."  ^  But  it  does  not,  at  least  in  specific  terms, 
supply  much  guidance  to  the  Secretary  in  carrying 
out  this  duty.  In  order  to  extract  the  full  implica- 
tions of  the  statutory  direction,  it  is  necessary  to 
consider  first  some  aspects  of  the  history  of  the 
Colville  and  Spokane  Indians,  and  the  more  im- 
mediate events  leading  to  the  passage  of  the  act  of 
June  29,  1940. 

1.     The  Background  of  the  Act  of  June  29,  1940. 

The  Colville  Reservation  was  established  by  an 
Executive  order  of  President  Grant,  dated  July  2, 
1872,  which  set  aside  "the  country  bounded  on  the 
east  and  south  by  the  Columbia  River,  on  the  west 
by  the  Okanagon  River,  and  on  the  north  by  the 
British  possessions."  Pursuant  to  the  act  of  August 
19,  1890  (26  Stat.  336,  355),  an  agreement  was 
made  with  the  Colville  Indians  on  May  9,  1891, 
for  the  cession  of  the  northern  half  of  their  reser- 
vation for  the  sum  of  $1,500,000.  Congress,  how- 
ever, refused  to  ratify  this  agreement.  The  reserva- 
tion was  thereafter  diminished,  subject  to  the  allot- 
ment in  severalty  of  the  Indians  already  residing 
on  the  vacated  portion,  by  the  act  of  July  1,  1892 
(27  Stat.  62) ,  which  described  the  portion  to  be 
vacated  as  follows: 

"Beginning  at  a  point  on  the  eastern  bound- 
ary line  of  the  Colville  Indian  Reservation 
where  the  township  line  between  townships 
thirty-four  and  thirty-five  north,  of  range 
thirty-seven  east,  of  the  Willamette  meridian, 
if  extended    west,    would   intersect    the    same. 


^  A  Memorandum  of  Agreement  for  the  administration  of 
the  reservoir  area  was  signed  on  September  26,  1941,  by  rep- 
resentatives of  the  Colville  Indian  Agency,  the  Colville  Bus- 
iness Council,  tlie  National  Park  Service,  and  the  Bureau  of 
Reclamation  but  it  received  the  approval  of  neither  the 
heads  of  the   interested   agencies   nor  of   the   Department. 

^  Hereafter  when  reference  is  made  to  "one  quarter  of  the 
entire  reservoir  area"  or  to  "one  quarter  of  the  reservoir 
area,"  the  statement  should  be  understood  in  an  approximate 
sense. 

"  The  language  of  the  act  is  mandatory.  It  makes  use  of  the 
imperative  "shall,"  and  nothing  in  the  legislative  history  of 
the  act  casts  any  doubt  upon  the  mandatory  character  of  the 
language. 


said  point  being  in  the  middle  of  the  channel 
of  the  Columbia  River,  and  running  thence 
west  parallel  with  the  forty-ninth  parallel  of 
latitude  to  the  western  boundary  line  of  the 
said  Colville  Indian  Reservation  in  the  Okana- 
gon River  then  north  following  the  said  west- 
ern boundary  line  to  the  said  forty-ninth 
parallel  of  latitude,  thence  east  along  the  said 
forty-ninth  parallel  of  latitude  to  the  north- 
east comer  of  tlie  said  Colville  Indian  Reser- 
vation, thence  south  following  the  eastern 
boundary  of  said  reservation  to  the  place  of 
beginning.  .  .  ." 

Section  8  of  this  act  provided  that  nothing  therein 
should  be  construed  as  recognizing  the  title  or 
ownership  of  the  Indians  in  any  part  of  the  reser- 
vation. However,  the  purpose  of  this  provision 
appears  to  have  been  merely  to  prevent  the  asser- 
tion of  any  rights  against  the  United  States  by 
the  Indians.  As  the  Supreme  Court  pointed  out  in 
United  States  v.  Pelican,  232  U.S.  442,  445,  the 
reservation  was  repeatedly  recognized  in  subse- 
quent acts  of  Congress,  and  was  therefore  "a 
legally  constituted  reservation."  Thus  the  act  of 
March  22,  1906  (34  Stat.  80) ,  made  provision  for 
allotments  on  the  diminished  reservation  and  au- 
thorized the  sale  and  disposition  of  the  surplus 
unallotted  lands  subject  to  the  payment  of  the 
proceeds  of  the  sales  to  the  Indians.  Indeed,  by 
the  act  of  June  21.  1906  (34  Stat.  325,  377), 
Congress  appropriated  the  $1,500,000  contemplated 
by  the  act  of  May  9,  1891,  in  payment  of  the  lands 
restored  to  the  public  domain  by  the  act  of  1892. 

The  Executive  order  of  1872  had  set  aside  the 
Colville  Reservation  not  only  for  the  Colville  In- 
dians but  "for  such  other  Indians  as  the  Depart- 
ment of  the  Interior  may  see  fit  to  locate  thereon." 
Under  an  agreement  of  July  7,  1883,  ratified  by 
the  act  of  July  4,  1884  (23  Stat.  76,  79) ,  which  was 
made  with  Chief  Moses  and  other  Indians  of  the 
Columbia  and  Colville  Reservations,  the  Columbia 
River  Indians  were  moved  to  the  Colville  Reser- 
vation. See  United  States  v.  Moore,  161  Fed.  513 
(CCA.  9th) .  The  act  of  March  8,  1906  (34  Stat. 
55) ,  provided  for  the  issuance  of  patents  to  lands 
allotted  under  the  Moses  agreement  of  July  7, 
1883.  Chief  Joseph  and  his  band  of  Nez  Perce  In- 
dians were  also  settled  on  the  Colville  Reservation. 

The  Spokane  Reservation  was  established  by  an 
Executive  order  of  President  Hayes,  dated  January 
18,  1881,  with  boundaries  as  follows: 

"Commencing  at  a  point  where  Chemakane 
Creek  crosses  the  forty-eight  parallel  of  lati- 
tude; thence  down  the  east  bank  of  said  creek 
to  where  it  enters  the  Spokane  River;  thence 
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across  said  Spokane  River  westwardly  along 
the  southern  bank  thereof  to  a  point  where  it 
enters  the  Columbia  River;  thence  across  the 
Columbia  River,  northwardly  along  its  western 
bank  to  a  point  where  said  river  crosses  the 
said  forty-eighth  parallel  of  latitude;  thence 
east  along  said  parallel  to  the  place  of  be- 
ginning".   (I  Kappler  925) . 

The  act  of  June  19,  1902  (32  Stat.  744) ,  pro- 
vided for  the  allotment  of  the  Spokane  Reservation 
and  the  opening  of  the  unallotted  lands  to  ex- 
ploration, location,  occupation,  and  purchase  under 
the  mining  laws.  The  act  of  May  29,  1908  (35 
Stat.  458) ,  also  provided  for  allotments,  and  the 
opening  of  the  surplus  unallotted  lands  to  settle- 
ment and  entry  under  the  homestead  laws.  Under 
an  act  of  March  3,  1905  (33  Stat.  1006),  the 
waters  of  the  Spokane  River  where  it  formed  the 
southern  boundary  of  the  Spokane  Reservation  had 
been  made  subject  to  non-Indian  appropriation 
pursuant  to  the  laws  of  the  State  of  Michigan,  and 
the  Secretary  of  the  Interior  had  been  authorized 
to  grant  allotted  and  unallotted  lands  to  appro- 
priators  when  necessary  "for  the  beneficial  use 
of  said  waters." 

It  should  be  noted  that  the  boundaries  of  the 
Colville  Reservation  extend  to  the  middle  of  the 
bed  of  the  Columbia  River.  The  Department  so 
held  in  the  case  of  /•  ^-  Seupelt,  decided  May 
29,  1914  (43  L.D.  267)  .*  It  was  pointed  out  in  the 
opinion  that  while  the  language  of  the  Executive 
order  of  1872  was  not  clear,  all  doubt  had  been 
removed  by  the  act  of  1892  which  ran  the  bound- 
ary from  a  point  "in  the  middle  of  the  channel 
of  the  Columbia  River"  and  referred  to  the  west- 
ern boundary  "in  the  Okanae;on  River."  This  con- 
clusion was  supported  also  by  the  desirability  of 
protecting  "the  fishing  interests  of  the  Indians,  as 
it  is  well  known  that  the  Indians  secure  a  g:reat 
deal  of  their  subsistence  from  the  fish  obtained 
from  the  Columbia  River."  While  the  disposition 
of  the  beds  of  navigable  waters  during  the  terri- 
torial period  are  not  favored,'  the  Federal  Govern- 
ment has  ample  power  to  make  such  disi>os'tions, 
and  the  intention  to  do  so  may  be  infeiTed  in  the 
creation  of  Indian  reservations  during  the  terri- 
torial neriod.  The  inclusion  of  tide  lands  or  the 
beds  of  navigable  waters  in  Indian  reservations 
has  been  upheld  in  the  years  since  the  departmen- 


tal decision   in  a  considerable   number  of  cases.  " 
The  question  in  each  case  is  one  of  intent. 

It  has  also  been  held  in  United  States  v.  Big 
Bend  Transit  Co.,  42  F.  Supp.  459  (D.C.E.D. 
Wash.) ,  that  the  bed  of  the  Spokane  River  is  part 
of  the  Spokane  Indian  Reservation.  The  court  de- 
clared in  this  case: 

".  .  .  The  water  of  the  Spokane  River  and 
the  bed  of  the  stream  to  the  south  bank 
thereof  were  included  in  the  Spokane  Indian 
Reservation  by  Executive  Order  of  January 
18,  1881.  The  State  of  Washington  specifically 
disclaimed  all  title  to  all  lands  held  by  any 
Indian  or  Indian  Tribes  provided  that  the 
Indian  lands  should  remain  imder  the  absolute 
jurisdiction  and  control  of  the  Congress." 

Fishing  was  originally  a  vital  part  of  the  economy 
of  the  Colville  and  Spokane  Indians,  especially 
salmon  fishing,  although  they  also  did  some  farm- 
ing. The  Spokane  Indians  had  several  fisheries 
along  the  Spokane  River.  But  the  great  fishery  for 
all  the  Indians  of  this  region  was  at  Kettle  Falls, 
which  is  considerably  north  of  the  present  north- 
ern boundary  of  the  Colville  Reservation,  and 
even  further  north  of  the  Spokane  Reservation. 
Fishing  by  the  Indians  at  Kettle  Falls  was  a  right 
enjoyed  by  them  in  common  before  the  establish- 
ment of  the  reservations.^  The  situation  was  thus 
very  similar  to  that  which  later  obtained  farther 
west  along  the  reaches  of  the  Columbia  River  in 
Oregon  where  the  Indians  "likened  the  river  to  a 
great  table  where  all  the  Indians  came  to  par- 
take." **  The  Indians  have  never  exercised  exclu- 
sive fishing  rights  over  the  whole  of  the  Columbia 
River.  The  ownership  of  the  Colville  Indians  along 
most  of  the  river  where  it  bordered  their  reserva- 
tion was  only  to  the  thread  of  the  stream.  Where 
the  Columbia  River  flowed  through  the  Colville 
and  Spokane  Reservations,  so  as  to  form  a  com- 
mon border  of  the  two  reservations  and  to  give 
them  complete  ownership  of  the  bed  of  the  river, 
there  appear  to  have  been  no  fishing  locations.  In 
fact  fishing  was  always  at  particular  sites  rather 
than  along  the  whole  river,  and  this  was  true  also 
on  the  tributaries  of  the  river.  The  San  Poil  River 


*  In  Port  of  Seattle  v.  Oregon  d-  Washington  Ry.  Co.,  255 
U.S.  56,  and  Mason  Co.  v  Tax  Commission,  .S02  U.S.  186,  the 
Court  held  that  title  to  the  bed  of  tlie  Columbia  River  was 
in  the  State  of  Washington  but  the  cases  involved  points  in 
the  river  where  no  Indian  rights  existed. 

^See  Shively  v.  Bowlby,  152  U.S.  1,  and  United  States  v. 
Holt  State  Bank,  270  U.S.  49. 


"See  Alaska  Pacific  Fisheries  v.  United  Slates,  248  U.S.  78: 
United  States  v.  Romaine,  255  Fed.,  25.^  (CCA.  9th)  ;  United 
States  V.  Stotts.  49  F.  (2d)  619  (D.C.W.D.  Wash.)  ;  Montana 
Poxuer  Co.  v.  Rochester,  127  F.  (2d)  189  (CCA.  9th)  ;  United 
States  v.  Milo  Moore,  No.  554  (D.C.W.D.  Wash.)  ,  decided 
September  26,  1945. 

'  See  Report  of  the  Commissioner  of  Indian  Affairs  for 
1870,  pp.  23-27.  On  the  early  history  of  the  Colville  and 
Spokane  Indians,  see  also  Leslie  Spier,  Tribal  Distribution 
in    Washington    (General  Series  in  Anthropology,  No.  3) . 

"See  Seufert  Bros.  Co.  v.  United  States,  249  U.S.  194,  197. 
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is   the   only   important   fishing   stream    that    flows 
through  the  Colville  Reservation. 

Fishing  is  now  o£  little  importance  in  the  Indian 
economy,  the  salmon  having  largely  disappeared 
as  the  result  of  extensive  fish  trap  operations  else- 
where on  the  river.*  The  construction  of  the 
Grand  Coulee  Dam  has  been  the  final  step  in 
destroying  the  salmon  fishing.  The  Columbia  River 
reservoir  will  have  to  be  restocked  with  other  fish.^" 
On  December  2,  1939,  the  Colville  Business  Coun- 
cil adopted  a  resolution  calling  on  the  Bureau 
of  Reclamation  to  compensate  the  tribe  for  the 
destruction  of  its  fishing  sites  on  the  San  Poil  River 
and  at  Kettle  Falls. 

Neither  the  Colville  nor  Spokane  Reservations 
were  ever  very  suitable  for  agriculture.  An  Indian 
agent  called  the  reservation  established  for  the 
Colville  Indians  by  the  Executive  order  of  1872 
"mostly  a  conglomeration  of  bare,  rocky  moun- 
tains," and  another  declared,  "there  is  rock  enough 
on  the  reservation  to  supply  the  world."  ^^ 

The  present  economy  of  the  Colville  and  Spo- 
kane Reservations  rests  primarily  upon  the  grazing 
of  livestock,  and  the  exploitation  of  the  great 
timber  resources  of  the  two  reservations.  Of  the 
3.5  billion  feet  of  lumber  on  the  two  reservations, 
approximately  2  billion  feet  are  located  on  lands 
tributary  to  the  Columbia  River  Reservoir.  Some 
of  the  range  units  adjoin  the  Columbia  River 
Reservoir,  and  the  Indians  are  to  a  considerable 
extent  dependent  upon  its  water  for  their  live- 
stock.^^ 

The  construction  of  the  Grand  Coulee  Dam  was 
authorized  by  section  2  of  the  Rivers  and  Harbors 
Act  of  August  30,  1935.  It  was  estimated  that  the 
Columbia  Basin  project  as  a  whole  would  cost 
$389,000,000. '3  The  primary  purposes  of  the  project 
are  irrigation,  power  development  and  the  im- 
provement of  navigation  "  but  it  was  contemplated 
also   that   the   reservoir   area   would    afford    great 


"See  Hearings  before  a  Subcommittee  of  the  House  Com- 
mittee on  Indian  Affairs  on  H.R.  9270  (April  6,  1926)  on  the 
claims  of  the  Colville  Indians.  The  Indians  claimed  damages 
of  $1,000,000  for  the  loss  of  their  fishing  rights. 

'"See  memorandum  of  March  23,  1940,  from  Commissioner 
of  Reclamation  to  the  Secretary,  and  U.S.  Department  of  the 
Interior,  Bureau  of  Reclamation,  Final  Report  of  the  Com- 
mittee for  the  Study  of  Problem  No.  26,  which  sets  forth  a 
plan  for  the  recreational  development  of  the  reservoir  area. 

'^See  Serial  No.  1601,  43d  Cong.,  1st  sess.,  H.  Ex  Dec  1 
pp.  663-65. 

"See  Indian  Office  memorandum  for  the  Secretary  dated 
December  30,  1943,  p.  2. 

".See  House  Hearings  on  Interior  Department  Appropria- 
tion Bill  for  1938,  p.  1549. 

"  See  section  2  of  the  Rivers  and  Harbors  Act  of  August 
.30,  1935    (49  Stat.  1028,  1039) . 


recreational  opportunities.  The  Columbia  River 
Reservoir,^^  which  reaches  to  the  Canadian  border, 
is  about  150  miles  long,  and  the  total  area  of  the 
reservoir  is  approximately  86,000  acres,  of  which 
about  5,000  acres  are  shorelands  (at  high  flood 
level) .!«  Section  1  of  the  act  of  June  29,  1940, 
authorized  the  acquisition  of  Indian  tribal  and 
allotted  lands  up  to  a  maximum  elevation  of  1,310 
feet  above  sea  level.  The  maximum  water  elevation 
of  the  reservoir  is  1,290  feet,  thus  leaving  a  free- 
board margin  of  20  feet. 

It  is  important  to  realize  that  the  acquisition  of 
Indian  allotted  lands  for  the  reservoir  began  long 
in  advance  of  the  passage  of  the  act  of  June  29, 
1940,  and  that  some  of  these  lands  were  inundated 
prior  to  their  acquisition. i'^  The  plan  at  this  time 
was  to  reserve  easements  to  the  Indian  owners 
which  would  enable  them  to  make  use  of  the 
reservoir  without  any  limitation  upon  these  uses, 
and  therefore  the  riparian  factor  of  severance  dam- 
age was  not  taken  into  consideration  in  appraising 
the  Indian  lands,  either  at  this  time  or  subse- 
quently, the  lands  of  Indians  and  non-Indians  alike 
being  appraised  upon  the  same  basis.^*  The  Indian 
allotted  lands  were  acquired  under  memoranda  of 
understanding  between  the  Indian  Office  and  the 
Bureau  of  Reclamation  approved  by  the  Depart- 
ment on  April  6,  1939,  and  June  14,  1940.19  Para- 
graph 7  of  the  latter  memorandum  of  imderstand- 
ing  provided:  "Nothing  in  this  agreement  shall 
affect  existing  hunting  and  fishing  rights  of  the 
Indians  in  the  Columbia  River  Reservoir  area  in- 
tended to  be  satisfied  by  the  enactment  into  law 
of  the  provisions  of  the  second  paragraph  of  section 
1  of  S.  3766  and  H.R.  9445  (76th  Cong.,  3d  sess.) ." 
Most  of  the  lands  along  the  river  acquired  for  the 


'"'  The  Columbia  River  Reservoir  is  formed  not  only  from 
the  Columbia  River  but  also  from  its  tributaries,  including 
the  Spokane  River  which  formed  the  southern  Iwimdary  of 
the  Spokane  Reservation. 

"  See  Indian  Office  memorandum  for  the  Secretary  dated 
December  30,  1943,  p.  1.  The  "shorelands"  are  the  uninun- 
datcd  lands  above  the  maximum  water  elevation  of  the  res- 
ervoir. They  constitute  the  so-called  freeboard  area.  See  first 
paragraph  of  section   2  (e)  ,   infra. 

'"  See  letter  of  September  19,  1938,  from  F.  A.  Banks,  con- 
struction engineer,  to  the  Commissioner  of  Reclamation 
which  states  that  "several  tracts  of  Indian  tribal  and  allotted 
land  will  be  partially  or  entirely  flooded  during  the  coming 
year." 

"  See  memorandum  from  Acting  Supervising  Engineer  to 
the  Commissioner  of  Reclamation  dated  May  1,  1940,  and 
teletype  message  from  the  Office  of  the  Construction  Engi- 
neer at  Grand  Coulee  to  the  Commissioner  of  Reclamation 
dated  September  25,  1944. 

"  There  was  a  supplemental  memorandum  of  understand- 
ing of  No\ember  7,  1939.  with  reference  to  two  tracts.  The 
memoranda  of  understanding  recite  that  some  of  the  lands 
had  already  been  inundated. 
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reservoir  were  allotted  rather  than  tribal  lands,-" 
and  among  the  latter  were  also  some  ceded  lands.-^ 
Only  a  small  percentage  of  resei-vation  lands  had, 
however,  been  allotted.--  Some  of  the  allotted 
lands  acquired  for  the  reservoir  were  located  in 
the  portion  of  the  Colville  Reservation  vacated 
and  restored  to  the  public  domain  by  the  act  of 
July  1,  1892.  After  the  passage  of  the  act  of  June 
29,  1940,  the  acquisition  of  Indian  lands  under 
the  memoranda  of  understanding  was  abandoned 
and  regulations  governing  the  acquisition  of  In- 
dian lands  under  the  act  were  approved  by  the 
Department  on  September  3,  1940. 

My  review  of  the  background  of  the  act  of  June 
29,  1940,  would  be  incomplete  without  note  of  the 
fundamental  change  of  plan  that  occurred  in  the 
course  of  the  consideration  of  the  legislation.  Orig- 
inally the  bill  drafted  in  the  Department  had 
merely  made  the  grants  of  title  under  the  act  "sul)- 
ject  to  the  reservation  for  the  Indians  of  an  ease- 
ment to  use  such  lands  for  hunting,  fishing,  boat- 
ing and  other  purposes."  This  type  of  provision  had 
a  precedent  in  the  act  of  May  9,  1924  (43  Stat. 
117),  relating  to  the  American  Falls  Reservoir 
which  gave  similar  rights  to  the  Fort  Hall  Indians.-^ 

However,  the  Bureau  of  Reclamation  although 
it  had  originally  accepted  a  solution  of  the  prob- 
lem along  these  lines,  later  objected  to  the  reserva- 
tion of  easements  over  the  former  Indian  lands 
along  the  Columbia  River  which  did  not  lie  in  a 
contiguous  block  but  were  scattered  all  along  the 


^'The  following  figures  arc  given  in  the  table  contained 
in  the  letter  from  Acting  Commissioner  W.  Barton  Green- 
wood to  the  Secretary  dated  September  l.S.  1939. 

Colville  Reservation 

Tribal      2,29.'?.3  acres 

Allotted     13.034.7  acres 

Spokane  Reservation 

Tribal      1,10,5.1  acres 

Allotted     2,481.8  acres 

There  is  some  discrepancy  between  these  figures  and  those 
given  in  a  teletype  message  from  the  Office  of  the  Construc- 
tion Engineer  at  Grand  Coulee  to  the  Commissioner  of  Rec- 
lamation dated  September  25,  1944.  This  states  that  in  all 
3,441.94  acres  of  tribal  land  and  15.0.32.89  acres  of  allotted 
land   were  accjuired. 

-'  See  memorandum  from  the  Assistant  Commissioner  of 
Indian  Affairs  to  Commissioner  of  Reclamation  dated  April 
15,  1941. 

=^  The  Statistical  Supplement  to  the  Annual  Report  of  the 
Commissioner  of  Indian  Affairs  for  fiscal  year  ended  Jime 
30,  1944,  indicates  that  of  1,313.,309  acres  of  land  on  Colville 
Reservation  342,193  are  allotted,  and  that  of  137,609  acres 
of  land  on  Spokane  Reservation  47,988  are  allotted. 

-■'  The  grant  under  this  act  was  made  "subject  to  the  reser- 
vation of  an  easement  to  the  Fort  Hall  Indians  to  use  the 
said  lands  for  grazing,  hunting,  fishing,  and  gathering  of 
wood,  and  so  forth,  the  same  way  as  obtained  prior  to  this 
easement,  in  so  far  as  such  uses  shall  not  interfere  with  the 
use  of  said  lands   for  reservoir  purposes." 


river  from  Grand  Coulee  to  the  Canadian  border. 
Such  easements  would  have  given  the  Indians 
rights  in  all  parts  of  the  reservoir  area,  and  it  was 
feared  that  this  would  interfere  witli  the  proper 
development  of  its  recreational  possibilities.  The 
Bureau  of  Reclamation  was  also  opposed  to  any 
grant  of  easements  for  unspecified  purposes.^*  It 
proposed  therefore  that  the  Indian  be  given  "para- 
mount" rights  of  use;  that  these  rights  be  limited 
to  hunting,  fishing  and  boating;  and  that  they  be 
confined  to  not  more  than  approximately  one 
quarter  of  the  entire  reservoir  area.  This  figure 
was  derived  from  the  ratio  of  the  original  river 
shore  line  of  Indian  lands  acquired  or  to  be  ac- 
quired for  the  reservoir  to  the  total  original  shore 
line  of  the  river  in  the  reservoir  area.  This  idea 
was  first  broached  in  a  memorandum  of  March  23, 
1940,  from  the  Commissioner  of  Reclamation  to 
the  Secretary.  It  was  suggested  in  this  memoranduin 
that  the  following  language  be  included  in  the 
bill: 

"The  Secretary  of  the  Interior  is  hereby 
authorized  to  designate  and  set  aside  not  to 
exceed  25  per  cent  of  the  entire  reservoir 
area  as  areas  in  which  the  Indians  of  the 
Spokane  and  Colville  Reservations  shall  have, 
subject  to  regulation  by  the  Seaetary,  para- 
mount rights  of  hunting,  fishing,  and  boat- 
ing: Provided,  That  the  exercise  of  such  rights 
shall  not  interfere  with  project  operations, 
and  the  grant  of  lands  under  this  act  for 
reservoir  purposes  is  made  subject  to  the  right 
of  said  Indians  to  have  access  over  such  lands 
to  the  designated  areas." 

The    Commissioner    of    Reclamation    commented 
thus  upon  the  scheme  of  the  bill: 

".  .  .  This  is  thought  desirable  so  that  a 
study  can  be  made  hereafter  of  the  several 
diverse  uses  that  may  be  made  of  the  reser- 
voir by  the  National  Park  Service,  Biological 
Survey,  and  the  Bureau  of  Fisheries,  as  well  as 
the  Indians.  Based  on  such  a  study,  a  more 
equitable  adjustment  of  the  various  interests 
can  be  made,  taking  account  of  natural  ad- 
vantages of  different  parts  of  the  reservoir  for 
these  diverse  interests.  The  provision  that  the 
rights  of  the  Indians  in  the  designated  areas 
shall  be  subject  to  regulation  is  regarded  as 
essential  lest  the  exercise  of  the  granted  rights 
defeat  or  seriously  interfere  with  the  programs 


"  See  memorandum  from  the  Commisioner  of  the  Bureau 
of  Reclamation  to  the  Commissioner  of  Indian  Affairs  dated 
February  20,  1940. 
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of    other    agencies    to    have    interests    in    the 
reservoir  area.  ..." 

In  a  memorandum  of  April  5,  1940,  the  Assistant 
Commissioner  of  Indian  Affairs  made  tlie  following 
comment  uf>on  this  proposal: 

"It  is  desired  that  certain  conservation  prac- 
tices be  exercised  in  the  operation  of  the  reser- 
voir with  respect  to  hunting,  fishing  and  for 
park  purposes.  It  is  recognized,  therefore,  that 
while  the  Indians'  rights  shall  be  paramount 
the  Secretary  shall  have  the  authority  to  pre- 
scribe reasonable  regulations  so  that  the  exer- 
cise of  the  paramount  rights  by  the  Indians 
will  not  destroy  the  other  purposes.  This  prob- 
ably can  be  handled  to  a  large  degree  through 
the  setting  aside  of  a  particular  part  or  parts 
of  the  reservoir  for  the  exclusive  use  of  the 
Indians  in  exercising  their  rights,  subject  of 
course,  to  the  primary  use  of  the  reservoir  for 
reservoir  purposes." 

The  Assistant  Commissioner  of  Indian  Affairs 
proposed  at  the  same  time  that  the  bill  be  re- 
drafted as  follows: 

"The  Secretary  of  the  Interior  shall  set  aside 
not  less  than  25  per  cent  of  the  entire  reservoir 
area  for  the  paramount  use  of  the  Indians  of 
the  Spokane  and  Colville  Reservations  for 
hunting,  fishing  and  boating  purposes,  the 
exercise  of  which  rights  shall  be  subject  to 
reasonable  regulations  of  the  Secretary  for  the 
conservation  of  fishing  and  wild  life,  provided 
that  the  exercise  of  such  rights  shall  not  inter- 
fere with  project  operations  and  in  designating 
such  area  or  areas  the  Secretary  shall  when 
necessary  grant  to  the  Indians  the  right  of 
access  across  any  lands  of  the  project." 

In  a  memorandum  of  April  10,  1940,  from  the 
Commissioner  of  Reclamation  to  the  Secretary,  it 
was  set  forth  that  the  Office  of  Indian  Affairs  and 
the  Bureau  of  Reclamation  had  agreed  upon  the 
draft  of  a  bill.  This  draft  is  identical  with  the 
language  of  the  act  of  June  29,  1940.  The  comment 
made  by  the  Commissioner  of  Reclamation  upon 
this  draft  in  the  memorandum  is  in  substance  the 
same  as  that  made  by  the  Department  in  its  report 
on  the  bill  to  Congiess  on  May  28,  1940,  as  fol- 
lows: 2^ 

"In  consideration  of  the  rights  they  now 
enjoy  within  the  Spokane  and  Colville  Reser- 


=^  The  departmental  report  is  printed  in  Report  No.  2350, 
H.R.,  76th   Cong,,  3d  sess.,  p.  2. 


vations,  provisions  are  contained  in  the  bill 
concerning  the  hunting,  fishing,  and  boating 
rights  of  the  Indians.  In  substance,  such  pro- 
visions would  require  the  Secretary  of  the  In- 
terior to  set  aside  an  area  of  approximately 
one-quarter  of  the  entire  reservoir  area  for 
the  use  of  the  Spokane  and  Colville  Reserva- 
tion Indians  for  hunting,  fishing,  and  boating 
purposes,  subject  to  such  reasonable  regula- 
tions as  the  Secretary  would  prescribe  and 
provided  that  the  exercise  of  such  hunting, 
fishing,  and  boating  rights  would  not  interfere 
with  project  operations.  The  rights  of  the 
Indians  to  use  this  area  for  himting,  fishing, 
and  boating,  will  not  necessarily  be  exclusive 
rights.  The  location  of  this  area  is  left  to  the 
discretion  of  the  Secretary  of  the  Interior  so 
that,  following  a  study  of  several  probable 
diverse  uses  of  the  resei-voir  area  by  the  Na- 
tional Park  Service,  the  Bureau  of  Biological 
Survey,  the  Bureau  of  Fisheries,  and  the  In- 
dians, there  may  be  an  equitable  adjustment 
of  these  uses  which  will  take  account  of  the 
natural  advantages  of  the  different  parts  of 
the  reservoir  in  relation  to  these  uses." 

2.  The  Nature  and  Extent  of  the  Reservoir  Area 
to  be  Set  Aside. 

The  act  directs  the  Secretary  to  set  aside  "ap- 
proximately one-quarter  of  the  entire  reservoir  area 
for  the  paramount  use  of  the  Indians  of  the  Spo- 
kane and  Colville  Reservations."  Five  questions 
need  to  be  considered  in  determining  the  nature 
and  extent  of  this  area:  (a)  Must  definite  areas 
be  set  aside;  (b)  how  many  areas  may  be  set 
aside;  (c)  must  separate  areas  be  set  aside  for  each 
of  the  tribes;  (d)  must  the  areas  set  aside  be  ad- 
jacent to  reservation  lands  and  within  the  exterior 
boimdaries  of  the  reservations  as  they  existed  prior 
to  the  construction  of  the  reservoir;  (e)  may  part 
of  the  freeboard  area  be  included  in  tlie  area  set 
aside. 

(a)    The  Setting  Aside  of  the  Areas. 

When  the  act  was  being  considered,  the  desir- 
ability of  setting  aside  a  definite  area  for  the  In- 
dians was  stressed.  Since  then  the  practicality  of 
dividing  the  reservoir  into  Indian  and  non-Indian 
zones  has  been  seriously  questioned  not  only  by 
people  in  the  Indian  Office  but  also  in  the  Bureau 
of  Reclamation.  Indeed  the  Indian  Office  in  its 
memorandum  of  December  30,  1943,  argued  that 
the  Indians  be  given  the  privileges  contemplated 
by  the  act  "without  attempting  to  delimit  certain 
parts  of  the  reservoir  for  their  use."  Such  a  scheme 
would,  however,  have  to  be  rejected  as  a  legal 
possibility  under  the  act  because,  imless  the  area 
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or  areas  were  fixed  and  capable  of  definite  descrip- 
tion, no  area  or  areas  would  have  been  "set  aside," 
as  is  commanded  by  the  statute. 

(b)  The  Number  of  Areas. 

The  language  of  the  act  in  terms  empowers  the 
Secretary  to  set  aside  one  or  more  areas  for  the  use 
of  the  Indians  provided  all  the  areas  set  aside  do 
not  exceed  one-quarter  of  the  reservoir  area.  While 
the  second  paragr-aph  of  section  1  of  the  act  speaks 
of  setting  aside  one-quarter  of  the  "entire  reservoir 
area"  in  the  singular,  the  reference  here  is  to  the 
total  reservoir  area  from  which  the  Indian  area  or 
areas  are  to  be  selected.  The  intention  of  the 
statute  seems  to  be  plain  from  the  last  proviso  to 
this  paragraph,  which  in  directing  the  Secretary  to 
grant  the  Indians  reasonable  right  of  access  speaks 
of  "rights  of  access  to  such  area  or  areas."  ^^ 

On  the  other  hand,  the  statute  also  makes  pro- 
vision for  rights  of  use  for  two  separate  tribes  of 
Indians,  the  Colville  and  Spokane  Indians.  Since  I 
conclude  in  the  next  section  that  the  interest  of 
the  Indians  in  one-quarter  of  the  reservoir  area  is 
not  joint  but  several,  the  Secretary  would  be  re- 
quired to  allocate  at  least  one  area  to  each  of  the 
two  tribes.  This  conclusion  is  not  inconsistent, 
however,  with  the  language  of  the  statute,  which 
permits  the  Secretary  to  set  aside  one  or  more 
areas.  The  Secretary  could  set  aside  areas  for  the 
two  tribes  which  would  be  contiguous,  or  to  put 
it  in  another  way,  the  Secretary  could  subdivide  a 
single  area  into  two  parts  so  that  each  tribe  would 
be  allocated  a  separate  area.  The  setting  aside  of 
a  single  contiguous  area  so  subdivided  would  be 
in  harmony  with  the  language  of  the  statute  in 
every  respect. 

I  hold  therefore  that  the  Secretary  may  set  aside 
one  or  more  areas  for  Indian  use.  However,  the 
rule  of  reason  must  be  taken  to  limit  his  p>ower 
in  the  latter  respect.  He  may  not  set  aside  so  many 
areas  that  he  would  bring  about  the  very  evil  which 
the  statute  was  designed  to  prevent.  The  object  of 
the  statute  was,  so  to  speak,  to  secure  a  consolida- 
tion of  the  areas  of  Indian  interest. 

(c)  The  Nature  of  the  Interests  of  the   Tribes. 
Although    the   Secretary   may   set   aside   one   or 

more  areas,  the  question  remains  whether  he  must 
set  aside  separate  areas  for  the  Colville  and  Spo- 

^l  consider  it  unimportant  that  in  two  communications 
the  Commissioner  of  Reclamation  spoke  of  the  location  or 
use  of  the  "area"  in  the  singular,  as  did  the  Department  in 
its  final  report  to  Congress  under  date  of  May  28,  1940,  and 
in  commenting  on  the  enrolled  bill  on  June  26,  1940.  Sec 
memorandum  from  the  Commissioner  of  Reclamation  to 
the  Secretary  of  the  Interior,  dated  April  10.  1940;  letter 
from  the  Commissioner  of  Reclamation  to  Congressman 
Charles  N.  Leavy;  dated  April  16,  1940. 


kane  Indians.  Each  area  set  aside  could  be  for  the 
joint  or  several  use  of  the  Colville  and  Spokane 
Indians.  If  the  setting  aside  of  separate  areas  had 
been  intended,  it  would  doubtless  have  been  more 
natural  to  direct  the  Secretary  to  set  aside  areas  for 
the  Colville  and  Spokane  Indians  "respectively," 
and  to  have  provided  a  formula  for  dividing  be- 
tween the  two  tribes  the  25  percent  of  the  reservoir 
area  to  be  set  aside  for  both  of  them.  But  this 
sort  of  argument  would  prove  altogether  too  much 
in  the  case  of  a  statute  that  is  as  ambiguous  as  the 
act  of  June  29,   1940. 

In  a  sense,  moreover,  the  statute  does  impliedly 
make  the  necessary  provisions.  If  more  than  one 
area  may  be  set  aside,  then  it  is  more  reasonable 
to  suppose  that  separate  areas  should  be  set  aside 
for  each  tribe.  The  ratio  that  was  employed  in 
determining  the  percentage  of  the  entire  reservoir 
area  that  was  to  be  set  aside  for  both  tribes  could 
reasonably  be  applied  in  determining  the  share 
of  each.  This  ratio  would  give  approximately  one- 
quarter  of  the  Indian  areas  of  the  reservoir  to  the 
Spokane  Tribe. ^^  The  population  of  the  Spokane 
Indian  Reservation  is  also  about  one-quarter  of 
that  of  the  Colville  Indian  Reservation.^*  The 
total  land  areas  of  the  two  reservations  are  quite 
disproportionate,  the  Colville  Reservation  being 
at  least  ten  times  as  large  as  the  Spokane  Reserva- 
tion,^^  but  this  factor  would  seem  to  be  of  no 
great  importance.  While  I  do  not  hold,  in  view 
of  the  silence  of  the  statute  in  this  respect,  that  the 
Secretary  is  bound  to  adopt  any  particular  formula, 
their  availability  facilitates  any  apportionment  by 
the  Secretary  of  the  total  Indian  area  in  such  a 
manner  as  would  be  equitable  imder  all  the  cir- 
cumstances. 

It  should  be  remembered  that  the  Colville  and 
Spokane  Indians  are  separate  tribal  groups  with 
separate  reservations  and  that  they  had  separate 
rights  in  the  lands  of  the  reservations  and  in  the 
waters  flowing  through  or  bordering  upon  their 
reservations,  although  they  did  have  a  common 
border  on  part  of  the  Columbia  River.  In  the  ab- 
sence of  a  plain  indication  in  the  statute  that  the 
rights  to  be  accorded  were  to  be  enjoyed  in  com- 
mon, a  construction  should  not  be  indulged  which 
might  lead  to  complexities  and  difficulties  in  the 
relations  between  the  two  tribes.  If  the  Secretary 
were  required  by  the  statute  to  set  aside  a  single 
area,  it  would  complicate  the  problem  of  making  the 

"  See  supra,  footnote  20. 

^  In  the  Statistical  Supplement  to  the  Annual  Report  of 
the  Commissioner  of  Indian  Affairs,  p.  12,  the  population  of 
the  Colville  Reservation  is  given  as  3,501,  and  that  of  the 
Spokane    Reservation    as   925. 

™In  the  same  Statistical  Supplement,  p.  21.  the  total  area 
of  the  Colville  Reservation  is  given  as  1,175,700  acres,  and 
that  of  the  Spokane  Reservation  as   137,609. 
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area  accessible  to  both  tribes.^"  Indeed,  the  Secre- 
tary might  select  an  area  that  would  lie  at  least 
partly  within  the  exterior  boundaries  of  the  Col- 
ville  Reservation.  One  of  the  tributaries  of  the 
Columbia  River,  the  San  Poil  River,  which  forms 
part  of  the  reservoir  system,  flows  entirely  through 
the  Colville  Reservation.  I  hold  therefore  that  the 
Secretary  is  empowered  to  allocate  at  least  one 
area  to  eacli  of  the  two  tribes,  and  that  the  impli- 
cations of  the  statutory  provisions  are  best  realized 
if  this  be  done. 

(d)    The  Location  of  the  Areas. 

The  answer  to  this  question  is  not  as  simple  as 
it  seems.  The  statute  does  not  say  directly  that 
the  areas  to  be  set  aside  by  the  Secretary  must 
be  adjacent  to  reservation  lands  or  that  the  areas 
must  lie  within  the  exterior  boundaries  of  the 
respective  reservations  as  they  existed  prior  to  the 
construction  of  the  reservoir.  The  legislative  history 
of  the  statute  shows  that  its  purpose  was  to  give 
the  Secretary  discretion  in  determining  the  location 
of  the  reservoir  area  in  which  the  Indians  were 
to  be  given  special  rights.  Thus  the  departmental 
report  states: 

"The  location  of  this  area  is  left  to  the 
discretion  of  the  Secretary  of  the  Interior  so 
that,  following  a  study  of  several  probable 
diverse  uses  of  the  reservoir  area  by  the  Na- 
tional Park  Service,  the  Bureau  of  Biological 
Survey,  the  Bureau  of  Fisheries  and  the  In- 
dians, there  may  be  an  equitable  adjustment 
of  these  uses  which  will  take  account  of  the 
natural  advantages  of  the  different  parts  of 
the  reservoir  in  relation  to  these  uses." 

However,  the  discretion  of  the  Secretary  is  not 
unlimited,  and  must  be  exercised  in  a  reasonable 
manner.  The  areas  to  be  set  aside  are  for  the  use 
of  the  Indians,  and  they  must  be  put  in  a  position 
to  make  use  of  them.  The  departmental  report 
itself  recognizes  that  the  Indian  use  is  to  be  con- 
sidered in  locating  the  areas  to  be  set  aside.  The 
Columbia  River  Reservoir  runs  all  the  way  to 
the  Canadian  border  from  the  northern  boundaries 
of  the  Colville  and  Spokane  Reservations.  To  lo- 
cate the  Indian  area  or  areas  near  the  Canadian 
border,  for  example,  would  be  to  make  them  prac- 
tically inaccessible  to  the  Indians.  The  act  itself 
grants  the  Indians  access  across  project  lands  to 
the  areas  set  aside  for  them  but  this  right  of  ac- 
cess might  be  rendered  wholly  nugatory  by  the 
location  of  these  areas  at  places  which  could  not 


be  reached  from  the  Colville  and  Spokane  Indian 
Reservations.  The  Indians  would  then  need  rights 
of  access  also  across  considerable  areas  of  privately 
owned  lands,  which  they  could  acquire  only  by 
purchase.  To  make  the  rights  of  access  real  the 
Indian  areas  of  the  reservoir  must  therefore  be 
located  in  reasonable  proximity  to  the  reserva- 
tions, which  is  to  say  that  they  must  be  adjacent 
to  or  near  the  resei^vation  lands.  Other  things  being 
equal,  this  means  that  they  should  be  located 
along  the  former  shoreline  of  the  Indian  lands. 

In  considering  the  location  of  the  reservoir  areas 
to  be  set  aside,  I  have  spoken  throughout  of  "reser- 
vation lands"  rather  than  of  Indian  lands.  The 
record  shows,  however,  that  a  number  of  scattered 
off-the-reservation  allotments  lie  far  to  the  north  of 
the  boundaries  of  the  Colville  Reservation  along 
the  Kettle  and  Columbia  Rivers.  I  have  no  infor- 
mation concerning  whether  these  allottees  still 
maintained  their  affiliations  with  the  Colville  Tribe 
at  the  time  their  lands  were  acquired,  nor  do  I 
know  where  or  whether  they  have  been  relocated. 
In  view  of  the  fact  that  these  allottees  could  never 
have  had  any  special  rights  in  the  Kettle  and 
Columbia  Rivers  at  the  points  at  which  they  were 
located,  I  do  not  believe  that  it  can  be  said  that 
the  Secretary  is  under  a  duty  to  locate  an  area 
adjacent  to  these  former  Indian  lands,  although  I 
suppose  that  if  in  fact  these  allottees  have  relo- 
cated in  close  proximity  to  the  present  reservoir 
the  Secretary  would  not  be  barred  from  doing  so. 

I  think,  too,  that  it  cannot  be  maintained,  in 
view  of  the  scope  of  the  Secretary's  discretion  that 
he  is  under  a  duty  to  locate  the  Indian  areas  with- 
in the  exterior  boundaries  of  the  reservations  as 
they  existed  prior  to  the  construction  of  the 
reservoir.  This  would  seem  to  follow  from  the  pos- 
sibility of  establishing  an  area  for  off-the-reservation 
allottees,  as  well  as  from  the  fact  that  the  areas  to 
be  set  aside  are  for  the  paramount  rather  than  the 
exclusive  use  of  the  Indians.  Since  the  Indian 
rights  of  use  are  not  necessarily  exclusive,^i  there 
would  not  seem  to  be  much  point  in  confining  the 
Indian  areas  within  tlie  exterior  boundaries  of  the 
reservations,  which  in  the  case  of  the  San  Poil  and 
Spokane  Rivers  would  make  it  possible  to  set  aside 
areas  running  entirely  across  the  streams,  and  in 
the  case  of  the  Columbia  River  would  make  it  pos- 
sible to  extend  any  area  or  areas  set  aside  to  the 
middle  of  the  channel  of  the  river.  However,  in 
view  of  the  constitutional  question  that  has  been 
raised, 32  j  think  there  would  be  a  distinct  advan- 
tage in  locating  the  Indian  areas  in  such  a  way  that 
they  would  lie  within  the  exterior  boundaries  of 


™See  the  discussion  of  this  question  infra   in  subdivision 
(d). 


See  infra  section  3  (b) 
'  See   infra   section   5. 
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the  reservations.  If  this  were  done,  it  would  helja 
to  avoid  the  constitutional  question.  It  should, 
however,  expressly  be  noted  that  I  do  not  believe 
that  one  rather  than  the  other  construction  is  in- 
dispensable in  maintaining  the  constitutionality  of 
the  act,  or  is  required  by  the  rule  that  where 
a  statute  is  susceptible  of  two  constructions  by  one 
of  which  grave  constitutional  questions  may  arise, 
and  by  the  other  of  which  such  questions  may  be 
avoided,  construction  should  favor  the  latter.  ^^ 

(e)  The  Inclusion  of  the  Freeboard  Area. 
The  first  paragraph  of  section  1  of  the  act  of 
June  29,  1940,  permitted  the  taking  of  Indian 
lands  for  reservoir  purposes  up  to  a  maximum 
elevation  of  1310  feet  above  sea  level."  That  eleva- 
tion is,  however,  approximately  20  feet  above  the 
maximum  water  surface  elevation  of  the  resei-voir. 
While  this  difference  in  elevation  is  small,  the 
area  of  shoreland  above  the  maximum  water  sur- 
face elevation  of  the  reservoir  may  be  quite  exten- 
sive depending  on  the  contour  of  the  land  above 
this  elevation. 

The  language  of  the  act  is  helpful  although  not 
conclusive  on  the  question  of  the  inclusion  of  the 
freeboard  area.  The  term  "reservoir  area"  alone 
does  not  necessarily  include  the  freeboard  area. 
According  to  its  dictionary  meaning,  a  reservoir  is 
a  basin,  either  natural  or  artificial,  for  collecting 
and  maintaining  a  supply  of  water.  The  "reservoir 
area"  may  therefore  be  only  the  area  covered  by 
the  water  of  the  reservoir.  The  term  "reservoir 
area"  does  not  seem  to  be  an  engineering  term  with 
a  fixed  and  definite  meaning.  Diligent  search  has 
failed  to  uncover  its  use  as  such  in  other  reclama- 
tion legislation.  The  construction  engineer  at  the 
Grand  Coulee  Dam,  Mr.  F.  A.  Banks,  seems  to 
have  expressed  the  opinion,  moreover,  that  the 
freeboard  area  is  not  to  be  regarded  as  part  of 
the  reservoir  area.^^  However,  the  statute  does  not 
speak  merely  of  the  "reservoir  area."  It  refers  to 
the  "entire"  reservoir  area,  and  it  may  be  that  the 
addition  of  this  word  was  intended  to  emphasize 
that  the  reservoir  area  was  to  be  deemed  to  in- 
clude the  freeboard  area,  as  well  as  the  water 
surface  area  of  the  reservoir.  Otherwise,  the  word 
would  be  surplusage,  and  there  is  a  familiar  rule 
of  construction  that  every  word  in  a  statute  is  to 
be  given  meaning  if  at  all  possible. 


=^See  United  States  v.  Delaware  &  Hxidson  Co..  213  U.S. 
.^66,  407:  Addy  Co.  v.  United  States,  264  U.S.  2.39,  245;  Mis- 
souri Pacific  R.R.  Co.  v.  Boone,  270  U.S.  466,  471. 

*'This  section  was  amended  l)y  the  act  of  December  16, 
1944  (Public  Law  497,  78th  Cong.,  2d  sess.)  ,  to  permit  the 
acquisition  of  Indian  lands  also  for  operation  and  mainte- 
nance of  the  reservoir. 

^See  his  memorandum  to  the  Commissioner  of  Reclama- 
tion dated  February  26,  1944,  paragraph  3. 


The  statute  also  gives  the  Indians  hunting 
rights  in  the  reservoir  areas  to  be  set  aside  for 
them.  Such  rights  could  be  exercised  on  land  as 
well  as  water.  Although  the  freeboard  area  may 
not  now  be  valuable  for  hunting,  since  it  must 
have  been  practically  stripped  of  game  in  the 
process  of  clearing  tlie  land  while  the  project  was 
under  construction,  the  possibility  exists  that  it 
may  be  made  valuable  for  such  a  purpose  by  the 
establishment  of  game  refuges  in  the  freeboard 
area,  or  by  its  reforestation  and  no  construction 
should  be  indulged  which  might  deprive  the  In- 
dians of  any  future  game  resources. 

The  fact  that  the  act  provides  the  Indians  with 
a  light  of  access  to  the  reservoir  area  to  be  set 
aside  for  them  does  not  in  itself  rule  out  the  in- 
clusion of  part  of  the  freeboard  area.  I  must 
attach  considerable  weight  to  the  presence  of  the 
words  "where  necessary"  to  the  clause  providing 
for  access  to  the  reservoir  area  or  areas.  It  reads, 
"The  Secretary  shall  also,  where  necessary,  giant 
to  the  Indians  reasonable  rights  of  access  to  such 
area  or  areas  across  any  project  lands."  It  seems 
to  have  been  assumed  therefore  that  in  some  cir- 
cumstances it  would  not  be  necessary  to  grant  rights 
of  access.  Such  could  be  the  case  only  if  shore- 
lands  were  included  in  the  reservoir  areas.  If  such 
shorelands  adjoined  Indian  lands  no  right  of  access 
would  be  necessary.  However,  a  right  of  access 
would  abuays  be  necessary  if  "reservoir  area"  meant 
only  the  water  surface  of  the  reservoir,  for  the  free- 
boaixl  area  would  everywhere  separate  the  waters 
of  the  reservoir  from  Indian  lands. 

Finally,  I  must  point  out  that  even  it  any  part 
of  the  freeboard  area  were  entirely  useless  to  the 
Indians  for  hunting  purposes  it  would  neverthe- 
less possess  some  value  for  them  in  affording 
greater  security  to  them  in  obtaining  access  to  the 
water  surface  of  the  reservoir.  It  would  be  one 
thing  to  have  only  a  right  of  access  to  a  particular 
freeboard  area  but  quite  another  to  have  the  area 
set  aside  for  their  use  especially  since  the  Secre- 
tary might  make  such  use  exclusive.^" 

The  legislative  history  of  the  act  is  inconclusive 
upon  the  question  whether  the  freeboard  area  may 
be  included  in  the  areas  to  be  set  aside  for  the 
Indians.  In  the  early  stages  of  the  consideration  of 
the  legislation  the  Indian  Office  and  the  Bureau 
of  Reclamation  thought  in  terms  of  allowing  the 
Indians  to  use  "the  lands  and  reservoir"  ^^  or  the 
"lands  and  the  waters  thereon."  '''  But  at  this  time 
the  bureaus   were   also   thinking  in    terms   of   the 


'^  See  infra  section  3  (b) . 

"Indian  Office  letter  of  September  13,  1939.  to  the  Secre- 
tary. 

^  Draft  of  bill  submitted  by  the  Bureau  of  Reclamation 
to  the  Indian  Office  on  February  20.  1940. 
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reservation  of  easements  and  of  permitting  the 
Indians  to  make  use  of  the  reservoir  area  for  such 
a  purpose  as  grazing— a  plan  that  was  finally  aban- 
doned. However,  even  under  the  plan  actually 
adopted,  the  Indians  would  have  rights  in  "lands 
and  waters"  if  no  part  of  the  freeboard  area  were 
included  in  the  areas  set  aside  for  them,  since  the 
shorelands  below  the  maximum  water  elevation 
would  not  always  be  inundated.  On  the  other 
hand,  in  the  basic  memorandum  of  March  23  in 
which  the  scheme  of  the  present  act  was  first  sug- 
gested, the  Commissioner  of  Reclamation  himself 
made  use  of  the  term  "reservoir  area"  in  a  sense 
which  suggests  that  it  may  have  been  intended  to 
include  the  freeboard  area.  He  spoke  of  "the  need 
for  regulation  of  the  Indian  hunting  rights  in  rela- 
tion to  game  refuges  that  might  be  established  in 
the  reserxioir  area."  (Italics  supplied.)  However, 
a  refuge  for  wild  fowl  would  also  be  a  game  refuge, 
and  it  could  be  part  of  the  water  surface  area  of 
the  reservoir. 

Under  all  these  circumstances,  I  am  not  disposed 
to  favor  a  construction  that  would  limit  the  Secre- 
tary's discretion  in  this  respect  in  setting  aside  the 
Indian  reservoir  areas,  and  I  hold  therefore  that 
the  Secretary  may  include  freeboard  areas  in  the 
areas  to  be  set  aside  for  the  Indians. 

3.  The  Character  of  the  Indian  Rights  under 
the  Act. 

Four  questions  relating  to  the  character  of  the 
Indian  rights  under  the  act  have  been  raised:  (a) 
Whether  the  rights  of  the  Indians  are  confined  to 
hunting,  fishing  and  boating;  (b)  whether  the 
characterization  in  the  statute  of  the  Indian  use 
as  "paramount"  makes  the  Indian  rights  of  hunt- 
ing, fishing  and  boating  exclusive  rights;  (c) 
whether  the  Indian  rights  are  personal  rather  than 
assignable;  (d)  whether  the  Indians  may  be  re- 
quired to  pay  license  fees  in  connection  with  ex- 
ercising their  rights  under  the  act. 

(a)   The  Extent  of  the  Indian  Rights. 

The  Indian  Office  emphasizes  the  desirability  of 
the  Indians  also  having  grazing  rights,  and  of 
being  able  to  make  use  of  the  reservoir  in  connec- 
tion with  their  logging  of>erations.  The  enjoyment 
of  such  privileges  would  undoubtedly  be  of  much 
greater  value  to  the  Indian  than  those  specifically 
mentioned  in  the  act,  namely,  hunting,  fishing  and 
boating.  The  question  is  Vv'hether  the  Indians  may 
use  the  reservoir  for  any  other  purposes. 

During  the  drafting  period  of  the  bill  the  Indian 
Office  sought  to  secure  the  acceptance  by  the 
Bureau  of  Reclamation  of  a  form  of  bill  which 
would  have  granted  to  the  Indians  easements  for 
"hunting,    fishing,    boating    and    other    purposes." 


In  its  memorandum  of  February  20,  1940,  the 
Bureau  of  Reclamation  in  objecting  to  this  pro- 
posal thus  explained  the  reasons  for  its  objection: 

"This  language  is  at  variance  from  that  pro- 
posed in  the  memorandum  of  your  Assistant 
Commissioner  of  November  4,  1939.  The  lan- 
guage proposed  by  your  office  named  certain 
specific  rights  and  added  a  general  reservation 
'for  other  purposes'  not  inconsistent  with  the 
use  of  the  lands  and  waters  for  reservoir  pur- 
poses. We  have  omitted  this  general  reserva- 
tion, have  provided  that  the  reserved  rights 
are  to  be  exercised  subject  to  regulation  by 
the  Secretary  of  the  Interior,  and  have  more 
clearly  defined  the  group  of  Indians  entitled 
to  exercise  the  rights.  All  of  these  limitations 
on  the  reserved  rights  are,  in  my  opinion, 
desirable  and  necessary.  This  is  particularly 
true  in  view  of  the  policy  of  the  Department  to 
sponsor  the  greatest  possible  development  of 
reservoirs,  such  as  the  Columbia  River  Reser- 
voir, through  such  agencies  as  Biological  Sur- 
vey, Bureau  of  Fisheries,  and  the  National 
Park  Service.  In  order  for  these  agencies  to  plan 
their  work  effectively  it  is  necessary  that  the 
limits  of  the  reserved  rights  be  clearly  de- 
fined." 

The  words  "and  other  purposes"  were  subse- 
quently eliminated  from  the  act.  If  the  scheme  of 
the  act  had  remained  the  same,  it  could  hardly 
be  argued  that  it  was  intended  to  permit  the  In- 
dians to  make  use  of  the  reservoir  for  other  pur- 
poses than  those  specifically  mentioned  in  the  stat- 
ute. '^^  However,  although  the  scheme  of  the  statute 
was  subsequently  changed  from  a  reservation  of 
easements  across  the  Indian  lands  acquired  to  a 
grant  of  right  in  a  portion  of  the  reservoir  area, 
there  is  no  evidence  in  the  legislative  history  file 
bearing  on  the  question  of  the  effect  of  the  change 
upon  the  uses  to  which  the  area  to  be  set  aside 
might  be  put. 

Nevertheless,  in  the  absence  of  such  evidence,  I 
am  bound  to  assume  that  the  Indian  rights  in  the 
areas  to  be  set  aside  were  not  to  be  enlarged,  un- 
less the  possibility  of  enlargement  is  suggested  by 
the  language  of  the  act.  Despite  the  change  in  plan, 
only  rights  of  hunting,  fishing  and  boating  were 
enumerated  in  the  act.  It  is  true  that  the  provision 
for  access  made  in  the  last  sentence  of  the  second 
paragraph  of  section  1  of  the  act  does  not  expressly 
say  that  the  rights  of  access  are  to  be  granted  "to 


""Such  a  construction  would  be  reinforced  by  the  doctrine 
expressio  unius  est  exdusio  alterius.  See  Crawford:  Statutory 
Construction,  sec.  195. 


December  29,   1945 


Opinions  of  the  Solicitor 


1373 


enable  the  Indians  to  exercise  their  rights  of  hunt- 
ing, fishing  and  boating."  But  the  addition  of  such 
language  would  have  been  superfluous  since  a  right 
of  access  is  not  a  separate  and  independent  right 
but  a  means  of  enjoying  property  rights  or  special 
rights  otherwise  possessed.  The  rights  of  access  can- 
not therefore  be  made  the  basis  of  additional 
special  rights  in  the  areas  set  aside  for  the  Indians 
for  purposes  not  mentioned  in  the  statute.  How- 
ever, I  should  point  out  that  the  rights  of  access 
would  not  be  limited  to  mere  rights  of  ingress  and 
egress,  but  should  be  commensurate  with  the  pur- 
poses to  which  the  portions  of  the  reservoir  to 
be  set  aside  for  the  Indians  are  to  be  put.*"  Thus 
the  Indians  would  have  the  right  to  construct  a 
reasonable  number  of  docks  in  connection  with 
their  boating  operations,  and  to  erect  such  struc- 
tures as  may  be  necessary  in  connection  with  their 
hunting  and  fishing  activities. 

There  still  remains  the  question,  however, 
whether  there  are  not  other  rights  that  inure  to  the 
Indians  apart  from  the  provisions  of  the  act  of 
June  29,  1940.  Apparently  the  Bureau  of  Reclama- 
tion in  acquiring  the  allotted  and  tribal  lands 
under  the  act  did  not  specifically  acquire  title  to 
such  portions  of  the  river  bed  as  were  beneficially 
owned  by  the  Indians,  and  the  appraisals  did  not 
specifically  include  any  allowances  based  upon  the 
ownership  of  the  river  bed.  The  allottees  themselves 
had  no  title  to  the  river  bed,  owning  the  uplands 
only.^i  Even  if  the  title  of  the  tribe  to  the  river 
bed  abutting  the  uplands  survived  allotment, ^^ 
there  was  still  no  particular  reason  why  the  Bureau 
of  Reclamation  should  have  acquired  title  thereto. 
The  United  States  has  a  servitude  for  the  improve- 
ment of  navigation  in  the  beds  of  all  navigable 
waters,*^  and  the  Columbia  River  had  been  held 
to  be  navigable.**  The  same  servitude  existed  with 


'0  Reining  v.  Neuf  York  L.  &  W.  Ry.  Co..  13  N.Y.S.  238: 
Heyman  v.  Biggs,  150  N.Y.S.  246;  Brookhaven  v.  Smith.  188 
N.Y.  74.  80  N.E.  665;  Alaska  Juneau  Gold  Mining  Co.  v. 
Northern  Lumber  Mills,  5  Alaska  269;  45  Corpus  Juris,  pp. 
501-02. 

■"  The  grant  of  title  to  allotted  lands  will  be  construed  in 
accordance  with  State  law  (Hill  v.  Hobart,  186  Fed.  426 
(CCA.  8th);  Shively  v.  Bowlby.  152  U.S.  1;  Producers  Oil 
Co.  V.  Hanzen,  238  U.S.  325)  ,  and  in  the  State  of  Washington 
the  owner  of  upland  does  not  have  title  to  the  bed  of 
navigable  waters. 

"It  appears  to  have  been  held  in  United  States  v.  Ashton 
170  Fed.  .509,  517  (C.C.W.D.  Wash.)  ,  app.  dis.  sub  nomine 
Bird  V.  Ashton,  220  U.S.  604,  that  allotment  extinguished 
any  tribal   title. 

*^ Leruis  Blue  Point  Oyster  Cidtivation  Co.  v.  Briggs,  229 
U.S.  82;  Greenleaf  Lumber  Co.  v.  Garrison,  237  U.S.  251; 
Luther  J.  BaUey  v.  United  Stales,  62  Ct.  CI.  77. 

**  Continental  Land  Co.  v.  United  States.  88  F.  (2d)  104 
(CCA.  9th)  ,  which  also  relates  in  some  detail  the  plans  for 
the  construction  of  the  Grand  Coulee  Dam  and  the  Columbia 
River  Reservoir. 


respect  to  the  tributaries  of  the  Columbia  River 
even  though  they  may  not  have  been  navigable  in 
themselves.*'  Moreover,  the  United  States  in  im- 
proving navigation  could  cut  off  the  Colville  and 
Spokane  Indians  from  access  to  deep  water  without 
making  compensation.  *'=  The  existence  of  these 
servitudes  permitted  the  construction  of  the  dam 
and  reservoir  without  acquisition  of  title. 

Nevertheless,  whatever  title  the  Colville  and 
Spokane  tribes  had  in  the  beds  of  the  Columbia 
and  Spokane  Rivers  would  not  be  destroyed  by 
the  mere  exercise  of  the  servitude  for  the  improve- 
ment of  navigation.*^  I  think,  however,  that  I  need 
not  decide  the  rather  puzzling  and  difficult  ques- 
tion of  the  survival  of  this  title  in  the  process  of 
taking.  ""  since  I  am  convinced  that  it  could  not  be 
made  a  source  of  additional  special  rights  for  the 
Indians.  It  seems  to  me  apparent  from  the  whole 
history  of  the  statute,  as  well  as  from  its  terms,  that 
the  scheme  of  rights  provided  therein  was  intended 
as  an  exclusive  substitute  for  whatever  rights  the 
Indians  may  have  enjoyed  before  its  enactment 
by  reason  of  their  rights  of  ownership.  The  rights 
are  plainly  denominated  lieu  rights  in  the  statute 
itself,  which  provides  that  the  areas  to  be  set  aside 
for  the  Indians  are  to  be  in  "in  lieu  of  reserving 
rights  of  hunting,  fishing  and  boating  in  the  areas 
granted  under  this  Act  .  .  ."  Even  if  I  were  to  hold 
the  contrary,  it  would  merely  necessitate  the  acqui- 
sition of  title  to  the  river  beds  for  the  taking  of 
which  the  act  would  supply  ample  authority.  But 
I  see  no  necessity  for  this  because  the  special  rights 
granted  to  the  Indians  under  the  act  were  them- 
selves obviously  deemed  to  be  a  form  of  compen- 
sation for  the  riparian  rights  of  the  Indians  for 
which  no  separate  compensation  had  been  made. 
To  put  it  in  another  way,  even  if  it  be  assumed 
theoretically  that  the  Indians  have  title  to  a  por- 
tion of  the  river  bed,  it  is  an  entirely  naked  title, 
since  Congress  plainly  intended  to  give  the  Indians 
only  rights  of  hunting,  fishing  and  boating  in  such 
portions  of  the  reservoir  as  should  be  set  aside  for 
them  by  the  Secretary.  Moreover,  the  ownership 
of  the  river  bed  would  not  give  the  Indians  any 
right  to  use  the  waters  of  the  reservoir  itself  for 


''■  Appal achiaji  Electric  Power  Co.  v.  Smith,  4  F.  Supp.  6 
(D.C.W.D.  Va.)  reversed  67  F.  (2d)  451  (CCA.  4th)  ,  and 
cert,  denied  291   U.S.  674. 

^"Scranton  v.  Wheeler,  179  U.S.  141;  United  States  v.  Appa- 
lachian Electric  Power  Co.,  311  U.S.  377. 

"James  v.  Dravo  Contracting  Co.,  302  U.S.   134,   140. 

**' While  the  bed  of  a  stream  may  be  .separately  owned 
from  the  uplands,  the  ordinary  rule  is  that  unless  a  con- 
trary intention  is  clearly  expressed  the  conveyance  of  title  to 
the  upland  carries  with  it  the  title  to  the  bed  of  the  stream. 
See  45  Corpus  Juris,  pp.  568,  569  and  authorities  there  cited. 
The  application  of  this  rule  here,  however,  would  be  uncer- 
tain because  title  was  not  conveyed  but  taken. 
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such  purposes  as  stock  watering  and  the  floating 
of  logs,  since  the  waters  of  a  navigable  stream 
are   "in  no  sense  private   property."  *^ 

It  does  not  follow  from  these  views,  however, 
that  the  Indians  may  not  use  the  Columbia  River 
Reservoir  for  any  other  purpose  than  hunting, 
fishing  and  boating,  and  that  they  may  not  venture 
forth  into  parts  of  the  reservoir  area  which  have 
not  been  set  apart  for  their  paramoimt  use.  Apart 
from  their  special  rights  in  the  areas  set  aside  for 
them,  they  may  of  course  enjoy  such  privileges  as 
are  accorded  to  the  general  public.  They  may 
exercise  such  privileges  as  the  law  allows  the  public 
in  navigable  waters  and  obtain  such  rights  in  the 
shorelands  as  the  Secretary  may  grant  to  any  mem- 
ber of  the  public  under  existing  law,  and  upon  the 
same  terms  and  conditions.  Section  10  of  the  act 
of  August  4,  1939   (43  U.S.C.  sec.  387) ,  provides: 

"The  Secretary,  in  his  discretion,  may  .  .  . 
grant  leases,  licenses,  easements,  or  rights-of- 
way,  for  periods  not  to  exceed  fifty  years,  af- 
fecting lands  or  interests  in  lands  withdrawn 
or  acquired  and  being  administered  under  the 
Federal  reclamation  laws  in  connection  with 
the  construction  or  operation  and  maintenance 
of  any  project.  Such  permits  or  grants  shall 
be  made  only  when,  in  the  judgment  of  the 
Secretary,  their  exercise  will  not  be  incompati- 
ble with  the  purposes  for  which  the  lands  or 
interests  in  lands  are  being  administered,  and 
shall  be  on  such  terms  and  conditions  as  in 
his  judgment  will  adequately  protect  the  in- 
terests of  the  United  States  and  the  project  for 
which  said  lands  or  interests  in  lands  are  being 
administered." 

Thus  the  Secretary,  exercising  his  powers  imder 
this  act,  may  grant  permits  to  the  Colville  and 
Spokane  Indians  to  use  the  reservoir  area  for  graz- 
ing, stock  watering,  and  logging  sites,  and  may 
make  such  charges  for  these  privileges  as  are 
exacted  when  similar  applications  are  made  by 
non-Indians.  Thus,  too,  the  Indians  may  navigate 
any  of  the  waters  of  the  reservoir  and  fish  and 
hunt  thereon,  as  well  as  float  logs  on  the  reservoir 
for  these  are  public  rights  in  navigable  waters,"" 
although  the  extent  to  which  they  will  be  able  to 
enjoy  these  privileges  will  depend  on  their  ability 
to  secure  access  to   the  reservoir.   They   may   also 


enjoy  such  privileges  in  the  use  of  the  shorelands 
as  are  accorded  to  the  general  public. 

(b)    The  Meaning  of  "Paramount  Use." 

It  has  been  argued  that  the  hunting,  fishing  and 
boating  uses  assured  to  the  Indians  under  the  act 
in  the  areas  to  be  set  aside  for  them  are  neither 
exclusive  of  the  same  uses  by  other  persons,  nor 
exclusive  of  other  uses  by  other  persons.  The  uses 
have  even  been  described  as  merely  "preferen- 
tial." ^'  It  is  true  that  the  rights  of  the  Indians 
would  not  be  wholly  nugatory  if  the  act  were 
construed  to  give  them  "preferential"  rights  only. 
It  could  then  be  argued  that  such  rights  could 
not  be  regulated  to  the  point  of  complete  pro- 
hibition as  could  any  privileges  granted  to  the  gen- 
eral public,  and  also  that  such  rights  could  not 
be  burdened  with  a  charge  in  the  form  of  license 
fees. 

The  act  declares  that  the  area  to  be  set  aside 
shall  be  for  the  "paramount"  use  of  the  Indians. 
It  may  be  conceded  that  the  reliance  upon  the 
adjective  "paramount"  alone  in  this  context  was 
probably  unfortvmate.  The  adjective  played  a  great 
role  in  the  feudal  land  law,  and  in  American  legal 
terminology  it  has  been  employed  primarily  with 
reference  to  the  "paramount"  authority  of  the 
Federal  Government  in  the  American  constitutional 
scheme.  The  complexities  and  perplexities  of  both 
feudalism  and  federalism  shoidd  constitute  a  suffi- 
cient warning  that  a  "paramount"  use  is  a  some- 
what elusive  concept.  A  paramount  right  is  one 
that  is  superior  to  all  others  but  this  necessarily 
implies  that  others  may  have  rights  in  the  saine 
thing,  and  in  any  event  the  question  always  re- 
mains in  what  respects  the  right  is  paramount, 
for  it  may  be  a  right  to  present  enjoyment,  or  a 
reversionary  right,  and  it  may  be  subject  to  limita- 
tions. 

The  act  itself,  however,  does  not  define  the 
sense  in  which  "paramount"  is  employed  and  the 
legislative  history  relating  to  this  question  is  rather 
confusing. "'2  A  clue  to  this  sense  is,  however,  to  be 
found  in  a  sentence  in  the  Department's  report  on 
the  bill  which  reads:  "The  rights  of  the  Indians  to 
use  this  area  for  hunting,  fishing  and  boating  will 
not  necessarily  be  exclusive  rights."  This  state- 
ment clearly  implies  that  it  was  contemplated  that 


'"See  United  States  v.  Appalachian  Electric  Power  Co.,  311 
U.S.  377,  424. 

^  See  22  Amer.  Jurisp.,  pp.  674,  678;  34  Amer.  Jurisp.,  pp. 
528-29;  45  Corpus  Juris,  pp.  444-45;  26  Corpus  Juris,  pp. 
602,  604;  27  Corpus  Juris,  p.  944;  38  Corpus  Juris,  pp.  203-05 
and  authorities  there  cited. 


^'^  See  Memorandum  of  Assistant  Chief  Counsel  of  the  Bu- 
reau of  Reclamation  to  the  Solicitor  dated  July  4,  1944. 

■'-  There  does  not  appear  to  have  been  any  real  meeting 
of  the  minds  on  this  question.  In  his  memorandum  of  April 
5,  1940,  to  the  Secretary,  the  Assistant  Commissioner  of  In- 
dian Affairs  spoke  of  setting  apart  "part  or  parts  of  the 
reservoir  for  the  exclusive  use  of  the  Indians  in  exercising 
their  rights."  There  is  no  evidence,  however,  that  this  idea 
was  accepted  by   the  Bureau  of  Reclamation. 
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there  might  be  circumstances  in  which  the  Indian 
rights  could  be  made  exclusive.  The  adjective 
"paramount"  rather  than  "exclusive"  must  have 
been  employed  in  the  act  only  because  in  an  ab- 
solute sense  the  Indian  rights  could  not  be  exclu- 
sive. This  arose  from  the  fact  that  the  Indians 
would  be  granted  rights  in  a  reservoir  which  was 
constructed  primarily  for  other  purposes,  namely, 
for  irrigation,  power  development,  and  the  im- 
provement of  navigation.  The  act  also  contained 
the  proviso,  "That  the  exercise  of  the  Indians' 
rights  shall  not  interfere  with  project  operations," 
and  made  the  hunting  and  fishing  rights  expressly 
subject  to  regidation  by  tlie  Secretary.  The  sub- 
ordination of  the  Indian  rights  to  project  opera- 
tions, and  the  subjection  of  these  rights  to  regula- 
tion, need  not  have  prevented  them,  however,  from 
being  denominated  "exclusive"  rights;  there  may 
have  been  misunderstanding  on  this  score. 

It  can  hardly  be  doubted  that  the  whole  reser- 
voir area,  including  the  Indian  area,  is  subject  to 
the  public  right  of  navigation.  But  there  are  other 
uses  to  which  the  Indian  area  could  be  put  with- 
out interfering  with  the  Indian  rights  of  hunting, 
fishing  and  boating.  Such  uses  might  be  both  of 
a  commercial  and  recreational  character.  An  ex- 
ample of  the  former  use  would  be  the  floating  of 
logs  obtained  in  lumbering  operations,  and  ex- 
amples of  the  latter  would  be  the  use  of  the  reser- 
voir for  swimming,  and  of  the  reservoir  area  for 
camping.  In  view  of  all  of  these  possibilities,  it 
would  not  be  reasonable  to  hold  that  it  was  in- 
tended to  make  the  exercise  of  the  Indian  rights  in 
the  Indian  area  of  the  reservoir  exclusive  of  other 
uses  by  other  persons  unless  experience  showed  that 
these  uses  so  interfered  with  the  Indians'  exercise 
of  their  rights  that  these  other  uses  by  other  per- 
sons would  have  to  be  curtailed  or  abolished  by 
the  Secretary. 

Indeed  the  real  purpose  of  the  statute  seems  to 
have  been  to  give  to  the  Indians  directly  neither 
"preferential"  nor  "exclusive"  rights.  It  was  rather 
to  give  a  power  to  the  Secretary  to  make  the  Indian 
rights  exclusive  where  necessary  to  insure  the 
realization  of  their  privileges.  In  the  absence  of 
the  declaration  in  the  statute  that  the  rights  of 
use  of  the  Indians  in  the  reservoir  area  were  to 
be  paramount,  the  Secretary,  as  a  public  officer  ad- 
ministering the  project,  could  have  given  special 
rights  to  no  one.  But  the  declaration  having  been 
made,  the  Secretary,  while  under  no  absolute  duty 
to  give  the  Indians  exclusive  rights  of  hunting, 
fishing  and  boating,  is  empowered  to  do  so,  as 
well  as  to  curtail  the  rights  which  non-Indians 
might  exercise  in  the  areas  of  the  reservoir  set 
apart  for  their  use.  However,  the  Secretary  would 
be  under  a  duty  to  make  the  rights  of  the  Indians 


exclusive  whenever  he  found  as  a  fact  that  the 
protection  of  the  Indians  in  the  exercise  of  their 
rights  made  such  a  step  necessary.  Thus,  while  the 
rights  of  the  Indians  would  "not  necessarily  be 
exclusive  rights,"  they  might  be  made  exclusive 
rights.  That  the  statute  contemplated  such  a  flex- 
ible scheme  is  suggested  not  only  by  its  language 
but  by  the  nature  of  the  rights  themselves,  and  the 
problems  inherent  in  according  them  protection. 

In  a  sense  there  can  really  be  no  exclusive  fish- 
ing rights  in  a  portion  of  a  reservoir.^^  The  setting 
aside  of  various  areas  of  the  reservoir  for  the  In- 
dians wil  not  imprison  the  fish  in  those  areas,  which 
can  also  be  taken  from  the  adjoining  areas,  and 
somewhat  similar  considerations  apply  to  the  hunt- 
ing of  waterfowl  from  the  surface  of  the  reservoir. 
Conceivably,  too,  a  distinction  might  be  made  be- 
tween offshore  fishing  from  specified  locations,  and 
fishing  by  boat  from  the  surface  of  the  reservoir 
and  the  Indians  might  be  given  the  primary  right 
of  selecting  the  offshore  fishing  locations.  Distinc- 
tions might  also  be  made  as  to  permissible  methods 
and  periods  of  fishing  to  the  advantage  of  the 
Indians  in  their  area  of  the  reservoir. 

Boating  presents  a  somewhat  different  problem 
from  hunting  and  fishing  since  the  Indian  areas 
can  in  no  sense  be  depleted  by  the  movement  of 
pleasure  boats  over  their  surface,  although,  of 
course,  excessive  boating  might  interfere  not  only 
with  the  same  use  by  the  Indians  but  also  with 
their  hunting  and  fishing.  Conceivably,  too,  a  dis- 
tinction might  be  drawn  between  "boating"  which, 
according  to  its  dictionary  meaning,  means  rowing 
or  sailing  primarily  for  pleasure  or  as  a  pastime, 
and  the  use  of  navigable  waters  for  the  purposes  of 
trade  or  commerce. s*  The  latter  has  anciently  been 
said  to  be  the  test  of  navigability,  although  the 
more  modern  and  better  view,  supported  by  an  in- 
creasing number  of  cases,  is  that  boating  is  an  in- 
stance of  public  navigation,^^— a  view  based  on  the 
persuasive  consideration  that  the  recreational  uses 


■"•^'In  United  States  v.  Sturgeon,  Fed.  Gas.  16413,  6  Sawy. 
29  (D.C.D.  Nev.)  ,  the  Court  said  in  speaking  of  fishing  in 
a  lake  wholly  within  the  boundaries  of  an  Indian  reserva- 
tion: "It  is  plain  that  nothing  of  value  to  the  Indians  will 
be  left  of  their  reservation  if  all  the  whites  who  choose  may 
resort  there  to  fish."  But  obviously  such  a  consideration 
would  be  inapplicable  to  fishing  in  part  of  a  reservoir. 

^''See  45  Corpus  Juris,  p.  410,  section  6,  of  title  "Navigable 
Waters":  "It  is  generally,  but  not  in  all  jurisdictions,  held 
that  the  stream  must  be  navigable  for  shhic  useful  purpose, 
such  as  trade  or  agriculture,  rather  than  for  mere  pleasure, 
and  must  be  capable  of  sustaining  more  than  small  boats 
such    as  rowboats,   or   small   skiffs  or   launches." 

■^See  Lamprey  v.  Metcalf.  53  N.W.  1139  (Minn.)  ;  State  v. 
Korrer.  148  N.W.  617  (Minn.)  ;  Willoiv  River  Club  v.  Wade, 
76  N.W.  273  (Wis.)  ;  Diana  Shooting  Club  v.  Husting.  145 
N.W.  816  (Wis.)  ;  Nekoosa  Edwards  Paper  Co.  v.  Railroad 
Commission,  228  N.W.  144    (Wis.)  . 
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of  a  body  of  navigable  water  are  as  important  to 
the  public  as  the  commercial.  Thus,  while  through 
commercial  traffic  would  in  any  event  have  to  be 
allowed  to  pass  through  the  Indian  area  of  the 
reservoir,  mere  pleasure  boating,  which  was  con- 
fined to  the  Indian  area  of  the  reservoir,  could  be 
prohibited. 

All  these  factors  may  be  considered  by  the 
Secretary  in  the  exercise  of  his  judgment  and  dis- 
cretion. The  problem  involved  here  is  primarily 
administrative,  and  the  Secretary's  discretion  is 
limited  only  by  his  duty  to  maintain  the  paramount 
character  of  the  Indians'  rights  of  use. 

(c)  The  Power  of  the  Indians  to  License  their 
Rights. 

In  view  of  the  conclusion  that  the  rights  of  the 
Indians  to  use  the  reservoir  for  hunting,  fishing 
and  boating  are  not  necessarily  exclusive,  it  would 
seem  unnecessary  at  this  time  to  decide  the  ques- 
tion whether  these  rights  are  merely  personal,  so 
that  the  general  public  may  not  be  licensed  by  the 
Indians  to  enjoy  them.  No  practical  problem  of 
licensing  by  the  Indians  would  probably  arise  with 
respect  to  these  activities  unless  the  Secretary  should 
make  them  exclusive  rights,  and  unless  the  Indians 
should  then  wish  to  license  their  use  by  others.  The 
resulting  legal  problem  is  as  difficult  as  it  is  hypo- 
thetical, and  I  prefer  not  to  resolve  an  issue  which 
may  never  arise. 

(d)  The  Authority  to  Impose  License  fees. 

The  question  whether  the  Secretary  may  require 
the  Indians  to  pay  license  fees  in  connection  with 
their  hvmting,  fishing  and  boating  activities  in  the 
areas  set  aside  for  them  must  clearly  be  answered 
in  the  negative.  A  somewhat  similar  problem  was 
presented  in  Tulee  v.  Washington,  315  U.S.  681, 
with  respect  to  the  treaty  rights  of  the  Yakima 
Indians  to  fish  at  their  "usual  and  accustomed 
places"  on  ceded  lands  without  paying  license  fees 
to  the  State  of  Washington.  The  Court  held  that 
the  State  could  not  burden  the  treaty  right  by 
imposing  license  fees.  It  is  true  that  this  ruling  is 
not  precisely  in  point  here.  No  treaty  right  is  in- 
volved, and  the  question  presented  is  one  of  Fed- 
eral rather  than  State  regulation.  Nevertheless  the 
liberal  approach  of  the  Supreme  Court  to  the 
problem  is  not  without  significance  here.  Further- 
more, the  Court  expressly  pointed  out  ^^  that  "the 
imposition  of  license  fee  is  not  indispensable  to  the 
effectiveness  of  a  state  conservation  program."  The 
same  would  seem  to  be  true  of  a  Federal  conserva- 
tion program.  But  all  room  for  doubt  is  removed 
by  the  provision  of  the  act  itself.  After  making  the 


'At  page  685. 


grant  of  the  rights,  the  act  expressly  provides  that 
they  "shall  be  subject  only  to  such  reasonable 
regulations  as  the  Secretary  may  prescribe  for  the 
protection  and  conservation  of  fish  and  wildlife." 
(Italics  supplied.)  The  Secretary  may  not  charge 
the  Indians  a  fee  for  hunting  and  fishing  privi- 
leges because  it  would  be  unnecessary  to  an  effec- 
tive conservation  program,  and  he  may  not  charge 
the  Indians  a  fee  for  boating  because  such  an  exac- 
tion would  not  be  within  the  restricted  pH>wer  given 
to  him  under  the  act. 

4.     The  Administration  of  the  Reservoir  Area. 

No  less  than  four  agencies  of  the  Department 
are  interested  in  one  way  or  another  in  the  admin- 
istration of  the  Columbia  River  Reservoir.  These 
agencies  are  the  Bureau  of  Reclamation,  the 
Bureau  of  Indian  Affairs,  the  National  Park  Serv- 
ice, and  the  Fish  and  Wildlife  Service.  At  present 
the  reservoir  area  as  a  whole  is  being  administered 
by  the  National  Park  Service  under  a  temporary  ar- 
rangement. The  Indian  Service  requests  that  it  be 
entrusted  with  the  administration  of  whatever 
areas  are  set  apart  for  the  Indians. 

The  problem  of  administrative  jurisdiction  pre- 
sents for  consideration  only  a  question  of  policy. 
If  the  applicable  legislation  expressly  vested  a  par- 
ticular function  in  relation  to  the  reservoir  area  in 
one  rather  than  another  of  the  interested  bureaus, 
some  question  might  conceivably  be  raised  as  to 
the  propriety  of  relieving  it  altogether  of  any  con- 
nection with  the  discharge  of  such  function.  But 
it  is  obvious  that  each  one  of  the  interested  agen- 
cies may  have  some  function  to  perform  in  rela- 
tion to  the  reservoir  area.  On  the  other  hand,  the 
administration  of  the  Columbia  Basin  Project  is 
vested  in  the  Secretary,  and  it  is  the  Secretary  who 
is  directed  to  set  aside  a  part  of  the  Columbia 
River  Reservoir  for  the  benefit  of  the  Colvillc  and 
Spokane  Indians.  The  Secretary  also  has  a  general 
DOwer  of  selection  among  the  interested  agencies 
by  virtue  of  section  161  of  the  Revised  Statutes 
(now  5  U.S.C.  sec.  22) ,  which  provides  that  "the 
head  of  each  department  is  authorized  to  prescribe 
regulations,  not  inconsistent  with  law,  for  the  gov- 
ernment of  his  department,  the  conduct  of  its  offi- 
cers and  clerks,  the  distribution  and  performance 
of  its  business  .  .  ." 

F).     The  Question  of  Constitutionality. 

The  act  makes  the  use  of  the  reservoir  by  the 
Indians  subject  to  "such  reasonable  regulations  as 
the  Secretary  may  prescribe  for  the  protection  and 
conservation  of  fish  and  wildlife."  On  April  6, 
1940,  while  the  legislation  was  under  consideration, 
the  Acting  Commissioner  of  the  Bureau  of  Fisheries 
addressed  a  memorandum   to  the  Assistant  Chief 
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Counsel  of  the  Bureau  of  Reclamation  which  sug- 
gested that  the  proposed  plan  of  Federal  regula- 
tion might  present  a  constitutional  question. 
Strangely  enough,  it  does  not  appear  that  this  ques- 
tion was  further  explored  prior  to  the  passage  of 
the  act.  However,  in  his  memorandum  of  July  4, 
1944,  to  the  Solicitor,  the  Assistant  Chief  Counsel 
of  the  Bureau  of  Reclamation  again  raised  the 
question  of  constitutionality,  referring  to  the  deci- 
sion in  Mason  Co.  v.  Tax  Commission,  302  U.S. 
186,  which  involved  merely  the  question  whether 
the  State  of  Washington  could  levy  an  occupation 
tax  on  a  private  contractor  on  the  Grand  Coulee 
Dam  whose  activities  were  carried  on  at  Mason 
City  on  land  ceded  by  the  State  of  Washington  to 
the  Federal  Government,  as  to  which  the  Court 
held  there  had  been  no  cession  of  exclusive  juris- 
diction. Moreover,  there  was  in  this  case  no  act  of 
Congress  which  expressly  conferred  a  power  of 
regulation  upon  an  officer  of  the  Federal  Gov- 
ernment. 

Article  IV,  section  3,  of  the  Federal  Constitu- 
tion, confers  upon  Congress  the  power  to  "make  all 
needful  rules  and  regulations  respecting  the  terri- 
tory or  other  property  belonging  to  the  United 
States."  The  title  to  the  shorelands  is  undoubtedly 
in  the  United  States  in  fee  simple  absolute.  While 
the  United  States  has  no  property  interest  in  the 
waters  of  the  reservoir,  and  the  title  to  the  river 
bed  is  rather  complicated,"  the  property  interest 
of  the  United  States  would  seem  to  be  sufficiently 
broad  to  justify  Federal  regulation.  While  nor- 
mally State  conservation  laws  would  govern  even 
on  Federal  property,  there  is  no  doubt  that  Con- 
gress could  override  them  if  it  had  reasonable  basis 
for  supposing  that  such  a  step  was  necessary.  See 
Hunt  v.  Ut7iied  Slates,  278  U.S.  96. 

While  the  power  to  preserve  fish  and  game  is 
inherent  in  the  sovereignty  of  a  State,  it  is  never- 
theless subject  to  any  valid  exercise  of  authority 
under  the  Federal  Constitution.  New  York  ex  rel. 
Kennedy  v.  Becker,  241  U.S.  556,  562.  Among  the 
powers  of  Congress  is  the  control  of  the  navigable 
waters  of  the  United  States.  Although  the  author- 
ity of  a  State  to  regidate  fishing  in  navigable  waters 
of  the  United  States  within  its  territory  was  rec- 
ognized at  an  early  date,  in  Manchester  v.  Massa- 
chnselts,  139  U.S.  240,  the  Court  declared  that 
such  regulation  would  be  valid  only  "in  the  ab- 
sence of  any  regulation  by  the  United  States."  (p. 
265)  The  provision  of  the  act  of  June  29,  1940, 
obviously  constitutes  such  regulation.  Congress  in 
carrying  out  its  plan  for  the  improvement  of  nav- 

"As  already  indicated,  the  complexities  arising  from  this 
state  of  the  title  could  be  avoided  by  locating  the  Indian 
areas  of  the  reservoir  within  the  exterior  boundaries  of  the 
reservations. 


igation  on  the  Columbia  River  could  validly  pro- 
ceed upon  the  assumption  that  the  control  of  hunt- 
ing and  fishing  on  the  reservoir  required  Federal 
regulation  in  whole  or  in  part,  either  because  such 
a  measure  was  desirable  in  itself  or  because  it  was 
deemed  a  desirable  factor  in  providing  compensa- 
tion to  the  Indians.  It  was  once  argued  that  the 
constitutional  power  of  the  United  States  over  its 
waters  was  limited  to  control  for  navigation.  But 
this  narrow  view  was  emphatically  rejected  in 
United  States  v.  Appalachian  Power  Co.,  311  U.S. 
377,  423,  et  seq.,  in  which  the  Court  recognized 
that  "the  authority  of  the  United  States  is  the 
regulation  of  commerce  on  its  waters,"  and  also 
declared:  "It  is  no  objection  to  the  terms  and  to 
the  exertion  of  the  power  that  'its  exercise  is  at- 
tended by  the  same  incidents  which  attend  the  ex- 
ercise of  the  policy  power  of  the  states.' " 

Finally,  there  is  the  plenary  power  of  Congress 
over  Indians  and  Indian  affairs,  which  has  been 
recognized  by  a  long  line  of  decisions  since  United 
States  V.  Kagama,  118  U.S.  375.5»  Indeed  in  United 
Slates  v.  McGowan,  302  U.S.  535,  538,  the  Supreme 
Court  declared:  "Congress  alone  has  the  right  to 
determine  the  manner  in  which  this  country's 
guardianship  over  the  Indians  shall  be  carried 
out."  ''^  While  the  Federal  regulation  of  Indian 
hunting  and  fishing  in  the  reservoir  may  extend  to 
areas  as  to  which  the  Indian  title  has  been  ex- 
tinguished, '^''  the  plenary  power  of  Congress  over 
Indians  does  not  necessarily  depend  upon  title. 
United  States  v.  Thomas,  151  U.S.  577.  The  power 
of  Congress  to  regulate  the  liquor  traffic  with  In- 
dians on  lands  ceded  by  them  has  been  uniformly 
upheld,  despite  the  fact  that  the  Indian  title  has 
been  extinguished.  While  in  United  Slates  v.  Forty- 
three  Gallons  of  Whiskey,  93  U.S.  188,  and  in 
Dick  V.  United  States,  208  U.S.  340,  the  power  to 
regulate  such  traffic  was  based  upon  the  authority 


=*See  Board  of  Com'rs.  v.  Seber,  318  U.S.  705,  716,  foot- 
note 18,  in  which  the  earlier  cases  are  collected. 

™  Compare  the  early  declaration  in  Lone  Wolf  v.  Hitch- 
cock, 187  U.S.  553,  565:  "Plenary  authority  over  the  tribal 
relations  of  the  Indians  has  been  exercised  by  Congress  from 
the  beginning,  and  the  power  has  always  been  deemed  a 
political  one,  not  subject  to  be  controlled  by  the  judicial 
department  of  the  government." 

""  Even  if  it  were  assumed  that  the  Indian  titles  to  the 
shorelands  and  the  river  bed  have  both  been  extinguished, 
it  would  not  necessarily  follow  that  the  effect  was  to  rede- 
fine the  reservation  boundaries  and  thus  to  exclude  the  ac- 
quired lands.  In  United  States  v.  Celestine,  215  U.S.  278,  the 
Court  declared  in  general  terms  that  when  land  i?,  fee  pat- 
ented it  still  remains  within  the  limits  of  the  reservation.  If 
this  is  so,  it  is  difficult  to  see  why  acquisition  of  title  by  the 
United  States  should  ipso  facto  terminate  the  reservation, 
especially  since  the  Indians  still  have  a  limited  number  of 
special  rights  in  the  areas  in  question.  A  reservation  is  not 
a  grant  and  has  nothing  to  do  with  title.  Alaska  Pacific 
Fisheries   v.    United   States,   248   U.S.   78,   86. 
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of  Congress  to  regulate  commerce  with  the  Indian 
tribes,  in  Perrin  v.  United  States,  232  U.S.  478,  482, 
the  Court  declared  that  the  power  was  also  derived 
"in  part  from  the  recognized  relation  of  tribal  In- 
dians to  the  Federal  Government."  Similarly  the 
jurisdiction  of  the  Federal  courts  under  section 
548  of  title  18,  United  States  Code,  to  punish  the 
so-called  major  crimes  when  committed  by  Indians 
on  fee  patented  lands  has  been  upheld. "^^  In  United 
States  V.  Ramsey,  271  U.S.  467,  471,  the  Court  de- 
clared in  general  terms  that  "Congress  possesses  the 
broad  power  of  legislating  for  the  protection  of  the 
Indians  wherever  they  may  be  within  the  territory 
of  the  United  States." 

There  is  implicit  in  the  doubts  expressed  con- 
cerning the  constitutionality  of  the  act  the  idea 
that  the  question  ought  to  be  avoided  by  con- 
forming the  regulations  issued  under  the  authority 
of  the  act  to  the  provisions  of  State  law.  Upon  the 
question  whether  such  a  course  ought  to  be  adopt- 
ed on  independent  grounds  of  policy  as  the  best 
practical  measure  I  need  express  no  opinion.  It  is 
plain,  however,  that  such  a  course  need  not  be 
adopted  because  of  the  supposed  desirability  of 
avoiding  constitutional  doubts,  which  have  no 
substantial  basis.  I  see  no  reason  to  doubt  the  am- 
plitude of  the  constitutional  power  of  Congiess  in 
providing  for  Federal  legidation  of  the  Indian  res- 
ervoir areas. 

Warner  W.  Gardnkr, 

Solicitor. 
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Mr.   K.  S.   Haskell, 

406  Senate  Office  Building, 

Washington,  D.C. 

Mv  Dear  Mr.  Haskell: 

This   will    refer    to   your   informal   request   con- 
cerning the  judicial  and  departmental  construction 


"  See  Eugene  Sol  Louie  v.  United  States,  274  Fed.  47  (CCA. 
9th)  ;  State  v.  Johnson,  249  N.W.  284  (Wis.)  .  There  are  dicta 
pro  and  con  in  United  States  v.  Kiya,  126  Fed.  879  (D.C. 
N.D.)  ;  Ex  parte  Tilden.  218  Fed.  920  (D.C.  Idaho)  :  Slate  v. 
Big  Sheep,  243  Pac.  1067  (Mont.)  ;  State  v.  Columbia  George, 
6b  Pac.  604  (Ore.)  ;  United  States  v.  Gardner,  189  Fed.  690 
(D.C.E.D.  Wis.)  ;  People  v.  Pratt,  80  P.  (2d)  87  (D.C. A. 
Cal.)  ;  Qiiagon  v.  Riddle,  5  F.  (2d)  608  (CCA.  8th)  .  The 
di.sagreement  in  the  authorities  is  based  upon  the  language 
of  the  statute  rather  than  upon  constitutional  considerations. 


which  has  been  placed  on  the  words  "Indian  reser- 
vation." 

As  a  result  of  the  limited  research  which  I  have 
been  able  to  do  on  the  subject,  I  find  that  the 
courts  have  not  laid  down  a  general  definition  of 
the  term.  They  have  more  often  been  concerned 
with  whether  particular  land  was  an  "Indian  reser- 
vation" or  "Indian  country"  within  the  meaning  of 
certain  criminal  statutes,  or  whether  certain  In- 
dians had  title  to  or  a  compensable  interest  in  land 
rather  than  in  the  question  of  what  was  an  Indian 
reservation.  The  discussion  of  Indian  reservation 
has  been  incidental  to  the  other  phases  of  the 
cases  presented  for  consideration.  The  courts 
have  usually  been  concerned  with  the  manner  in 
which  Indian  reservations  have  been  established  or 
recognized.  Thus,  in  the  case  of  Minnesota  v.  Hitch- 
cock, 185  U.S.  373,  389   (1901),  the  Court  said: 

".  .  .  The  mere  calling  of  the  tract  a  reserva- 
tion instead  of  unceded  Indian  lands  did  not 
change  the  title.  It  was  simply  a  convenient 
way  of  designating  the  tract. 

"Yet  if  it  was  necessary  to  determine  the 
(jiiestion  we  should  have  little  doubt  that  this 
was  a  reservation  within  the  accepted  mean- 
ing of  the  term.  Prior  to  the  treaty  of  October 
2,  1863,  the  boundaries  of  the  lands  occupied 
by  the  Chippewa  Indians  had  been  defined  by 
sundry  treaties,  and  by  that  treaty  a  large  por- 
tion of  the  lands  thus  occupied  were  ceded  by 
the  Indians;  that  is,  the  Indians  ceded  to  the 
United  States  all  their  interest  and  right  of 
possession.  While  there  was  no  formal  action 
in  respect  to  the  remaining  tract,  the  effect  was 
to  leave  the  Indians  in  a  distinct  tract  reserved 
for  their  occupation,  and  in  the  same  act  this 
tract  was  spoken  of  as  a  reservation.  Now,  in 
order  to  create  a  reservation  it  is  not  necessary 
that  there  should  be  a  formal  cession  or  a  for- 
mal act  setting  apart  a  particular  tract.  It  is 
enough  that  from  what  has  been  done  there 
results  a  certain  defined  tract  appropriated  to 
certain  purposes.  Here  the  Indian  occupation 
was  confined  by  the  treaty  to  a  certain  speci- 
fied tract.  That  became,  in  effect,  an  Indian 
reservation.  Spaulding  v.  C handler,  160  U.S. 
395,  is  in  point.  There,  as  here,  was  presented 
the  c]uestion  of  the  origin  of  a  reservation,  and 
in  respect  thereto  it  was  said    (pp.  403,  404)  : 

"  'It  is  not  necessary  to  determine  how  the 
reservation  of  the  particular  tract,  subse- 
quently known  as  the  "Indian  reserve,"  came  to 
be  made.  It  is  clearly  inferable  from  the  evi- 
dence contained  in  the  record  that  at  the  time 
of  the  making  of  the  treaty  of  June  16,  1820, 
the   Chippewa    tribe   of   Indians   were   in    the 
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actual  occupation  and  use  ot  this  Indian  re- 
serve as  an  encampment  for  the  pursuit  oi 
fishing.  .  .  .  But  whether  the  Indians  simply 
continued  to  encamp  where  they  had  been 
accustomed  to  prior  to  making  the  treaty  o£ 
1820,  whether  a  selection  ol  the  tract,  after- 
wards known  as  the  Indian  reserve,  was  made 
by  the  Indians  subsec|uent  to  the  making  of 
the  treaty  and  acquiesced  in  by  the  United 
States  Government,  or  whether  the  selection 
was  made  by  the  Government  and  acquiesced 
in  by  the  Indians,  is  immaterial.  ...  If  the 
reservation  was  free  from  objection  by  the  Gov- 
ernment, it  was  as  effectual  as  though  the  par- 
ticular tract  to  be  used  was  specifically  desig- 
nated by  boundaries  in  the  treaty  itself.  The 
reservation  thus  created  stood  precisely  in  the 
same  category  as  other  Indian  reservations, 
whether  established  for  general  or  limited  uses, 
and  whether  made  by  the  direct  authority  of 
Congress  in  the  ratification  of  a  treaty  or  in- 
directly through  the  medium  of  a  duly  author- 
ized executive  officer.'  " 

Your  attention  is  also  called  to  the  following 
cases  decided  by  the  Supreme  Court  in  which  the 
status  of  lands  occupied  by  the  Indians  is  dis- 
cussed: United  States  v.  Celestinc,  215  U.S.  278 
(1909)  :  Donnelly  v.  United  States,  228  U.S.  24.S 
(1912)  ;  United  States  v.  Sandoval,  231  U.S.  28 
(1913);  United  States  v.  Pelican,  232  U.S.  442 
(1914)  ;  United  Stales  v.  McGoivan,  302  U.S.  535 
(1938)  ;  Siojix  Tribe  of  Indians  v.  United  Slates, 
316  U.S.  317  (1941);  and  United  States  v.  Olila- 
homa  Gas  &  Electric  Co.,  318  U.S.  206   (1943) . 

I  do  not  find  that  the  Department  has  ever  at- 
tempted to  make  a  general  definition  of  the  term. 
Like  the  courts,  it  has  construed  the  words  "Indian 
country"  in  relation  to  the  criminal  statutes.  It  has 
also  construed  the  prohibition  contained  in  the 
acts  of  May  25,  1918  (40  Stat.  570,  25  U.S.C.  sec. 
211),  and  March  3,  1927  (44  Stat.  1347,  25  U.S.C. 
sec.  398d) ,  against  the  creation  of  Indian  reserva- 
tions without  statutory  authority.  Copies  of  two  of 
these  opinions  are  attached  for  your  information. 

If  I  can  be  of  further  assistance  to  you  in  this 
matter,  please  feel  free  to  call  upon  me. 

Warner  W.  Gardner, 

Solicitor. 
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Although  statutes  of  limitation  do  not  run  against 
the  United  States  as  the  sovereign,  the  United 


States  may  avail  itself  of  the  limitation  statutes 
as  a  valid  defense  in  an  action  brought  against  it. 

The  United  States  and  its  instrumentalities,  includ- 
ing Indian  tribes,  may  perfect  valid  title  by  ad- 
verse possession. 

In  California  owners  of  adjacent  tracts  are  bound 
by  a  common  fence  line  long  acquiesced  in  and 
treated  as  a  common  boundary. 

Long  and  continued  occupancy  of  land  by  an  In- 
dian tribe  within  a  recognized  boundary  vests 
valid  title  in  the  United  States  in  trust  for  the 
tribe,  regardless  of  the  results  of  any  resurvey  of 
the  area. 

Memorandn7n  for  the  Commissioner 
of  Indian  Affairs: 

You  have  iec|uested  my  opinion  concerning  the 
status  of  the  title  to  certain  land  on  the  western 
boundary  of  the  Laguna  Mission  Indian  Reserva- 
tion in  California.  The  lands  in  (|uestion  are  a  part 
of  the  SE>/4  SE14  Sec.  29  and  the  NE'/i  NEI/4 
.Sec.  32,  T.  14  S.,  R.  5  E.,  S.B.M. 

In  accordance  with  the  provisions  of  the  act  of 
January  12,  1891  (26  Stat.  712),  the  Mission  Com- 
mission, better  known  as  the  Smiley  Commission, 
selected  for  allotment  to  the  Laguna  Indians  the 
.Sy.  Sec.  28,  NWi^  and  Ni/^,  SWy4  Sec.  33,  T. 
14  S.,  R.  5  E.,  S.B.M.  Trust  patents  were  issued  to 
the  Laguna  Indians  in  1893  and  in  1911.  These 
lands  are  adjacent  to  Sees.  29  and  32. 

On  May  19,  1893,  a  selection  and  application 
for  a  patent  io  the  SE'^  SE'/j  Sec.  29  and  the 
NE'/i  NE'/l  ,Sec.  32,  T.  14  S.,  R.  5  E.,  S.B.M.  were 
filed  in  the  United  States  Land  Office  at  Los  Ange- 
les by  the  State  of  California  on  the  basis  of  a  defi- 
cit in  section  36  lands.  The  application  was  accepted 
on  December  29,  1893,  and  on  November  20,  1896, 
the  lands  were  included  in  clear  list  No.  21.  The 
list  was  certified  to  the  State  on  December  4,  1896, 
which  was  tantamount  to  the  issuance  of  a  patent. 
In  1891  one  Eli  A.  Harper  filed  an  application  with 
the  State  of  California  for  a  patent  to  the  lands 
and  a  certificate  of  purchase  was  issued  to  him  by 
the  State  in  1894.  According  to  the  records,  the 
Lagima  Indians  were  then  occupying  and  using  all 
of  the  above-described  lands  and  had  been  in  pos- 
session thereof  since  about  the  year  1856.  By  order 
dated  February  28,  1895,  the  Secretary  withdrew 
the  SE14  SEi^  Sec.  29  and  the  NEi^  NEi/t  Sec.  32 
from  all  forms  of  entry.  During  the  year  1895  Har- 
per furnished  the  wire  and  posts  and  the  Indians 
furnished  the  labor,  and  a  fence  was  constructed, 
known  as  the  Harper  Fence,  which  has  been  main- 
tained to  this  day.  The  Laguna  Indians  were  using 
and  actually  occupying  the  land  within  the  en- 
closure when  the  State  filed  its  application  for  a 
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patent  in  1893,  and  when  Harper  filed  his  applica- 
tion for  a  patent  from  the  State  in  1891,  and  the 
Indians  have  been  occupying  and  using  the  land 
continuously  since  the  fence  was  erected  in  1895. 
At  the  present  time  the  Indians  maintain  an  In- 
dian cemetery,  a  corral,  and  a  water  tank  on  the 
land  in  question  and  derive  their  water  supply 
from   springs   located    thereon. 

By  mesne  conveyances  Charles  Luckman  holds 
the  record  title  to  the  SE'/4  SEi/4  Sec.  29  and  the 
NEi/4  NE'/4  Sec.  32.  Patent  therefor  was  issued  by 
the  State  of  California  in  the  name  of  Eli  A.  Har- 
per on  July  1,  1941.  Luckman  now  claims  that  the 
Harper  Fence  is  located  some  400  feet  to  the  west 
of  the  corners  common  to  Sec.  28,  33,  29  and  32, 
according  to  the  original  survey,  and  that  therefore 
the  true  west  boundary  of  the  Laguna  Mission  In- 
dian Reservation  is  some  400  feet  east  of  the  fence. 

Section  325  of  the  Code  of  Civil  Procedure  oi 
California  (Deering  1941)  provides  that  persons 
who  have  cultivated  or  improved  land  protected 
by  a  substantial  enclosure  for  5  years  continuously 
have  established  title  by  adverse  |X)ssession.  The 
land  within  the  enclosure  is  now  used  and  occupied 
by  the  Laguna  Indians,  as  it  has  been  for  50  years. 
Although  statutes  of  limitation  do  not  run  against 
the  LInited  States  as  the  sovereign,  the  United 
States  may  avail  itself  of  limitation  statutes  as  a 
defense  in  any  action  brought  against  it.  Stanley  v. 
Schwalby,  147  U.S.  508  (1892).  The  United  States 
and  Indian  Tribes  may  perfect  a  valid  title  by  ad- 
verse possession.  Garcia  ct  al.  v.  United  States,  43 
F.  (2d)  873  (1930) .  In  addition  thereto,  the  law  in 
California  is  to  the  effect  that  owners  of  adjacent 
tracts  are  bound  by  the  erection  of  a  fence  and 
continued  recognition  of  it  as  the  boundary  line. 
Columbet  v.  Pachcco,  48  Calif.  395   (1874)  . 

It  is  my  opinion  that  valid  title  to  the  lands 
within  the  enclosure  is  vested  in  the  United  States 
in  trust  for  the  Laguna  Mission  Indians,  irrespec- 
tive of  the  results  of  any  resurvey. 

Warner  W.  Gardner, 

Solicitor. 


Authority  for  Taking  Title  in  the 

Name  of  the  U.S.  in  Trust  for  the 

Various  Indian  Pueblos 


M-34262 


January  5,  1946. 


The  act  of  June  7,  1924  (43  Stat.  636) ,  did  not 
indicate  the  manner  of  taking  title.  Solicitor's 
opinion  August  7,  1929  (52  L.D.  694) ,  ruled  that 
title  so  acquired  should  be  taken  in  the  name  of 
the  pueblo  acquiring  the  land.  Subsequent  ruling 


by  Acting  Solicitor  Kirgis  dated  April  23,  1938, 
advised  that  under  the  act  of  1933  titles  could 
be  taken  at  the  request  of  the  pueblo  by  the 
United  States  in  trust  for  the  pueblos.  The 
soundness  of  this  ruling  not  questioned  in  view 
of  seven  years'  administrative  practice  there- 
under and  since  it  gave  effect  to  customary  mode 
of  taking  title  to  lands  acquired  for  Indian 
tribes  with  funds  held  in  trust  for  them  by  the 
United  States  and  in  that  respect  conforms  to  the 
doctrine  of  substitution  of  trusts  which  is  of 
familiar  application  in  Indian  administration. 

Gardner,  Solicitor: 

Memorandum  for  Theodore  H.  Haas, 
Chief  Counsel,  Office  of  Indian  Affairs: 

Reference  is  made  to  your  memorandum  of  Oc- 
tober 19  concerning  the  authority  under  which 
title  to  various  tracts  of  land  acquired  since  1941 
was  taken  by  the  United  States  in  trust  for  the 
Pueblo  of  Laguna  and  the  various  other  pueblos, 
in  view  of  the  Solicitor's  opinion  of  August  7, 
1929  (52  L.D.  694),  which  held  that  title  to  lands 
acquired  under  the  act  of  June  7,  1924  (43  Stat. 
636)  ,  should  be  taken  in  the  name  of  the  pueblos. 

The  act  of  June  7,  1924,  did  not  indicate  the 
manner  in  which  title  to  lands  shoidd  be  taken. 
The  moneys  used  in  effecting  such  land  purchases 
belonged  to  the  Indians  as  a  result  of  appropria- 
tions made  by  Congress  to  compensate  them  for 
the  loss  of  lands  and  water  rights,  title  to  which 
became  vested  in  non-Indians.  These  moneys  were 
carried  in  the  United  States  Treasury  to  the  credit 
of  the  pueblos  entitled  thereto.  (See  sec.  7  of  the 
act  of  1924.)  The  tracts  to  be  purchased  and  re- 
stored to  Indian  ownership  were  originally  held  by 
the  Indians  in  communal  fee  simple  and  the  So- 
licitor held  in  the  opinion  of  August  7,  1929,  that 
title  to  such  land  should  be  taken  in  the  names  of 
the  respective  pueblos  in  order  that  the  lands  might 
be  restored  to  their  original  status. 

The  act  of  May  31,  1933  (48  Stat.  108),  author- 
ized appropriations  for  the  purpose  of  restoring 
lands  to  Indian  ownership  as  provided  in  the  1924 
act  and  also  authorized  the  Secretary  to  accjuire 
other  lands  for  the  pueblos. 

Acting  Solicitor  Frederic  L.  Kirgis,  on  April  23, 
1938,  advised  Mr.  Brophy,  however,  after  con- 
sideration of  the  Solicitor's  opinion  of  August  7, 
1929,  that  under  the  act  of  1933  the  governing 
authorities  of  the  pueblos  could  authorize  the  con- 
veyance of  title  to  the  United  States  in  trust  for 
the  pueblos.  He  cited  the  act  of  1933  as  authority 
for  the  taking  of  title  in  the  United  States  in  trust 
for   the  pueblo.  Since  the  lands  conveyed   to  the 
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pueblos  under  authority  of  the  acts  of  1924  and 
1933  are  not  taxable  (M.  27145,  August  4,  1932), 
Mr.  Brophy  was  further  advised  that  the  taking  of 
title  in  the  United  States  in  trust  for  the  pueblos 
would  remove  any  possible  controversy  over  the 
tax  question.  Thereafter,  in  many  pueblo  land  ac- 
quisitions, title  was  taken  in  the  name  of  the 
United  States  in  trust  for  the  pueblo. 

The  Acting  Solicitor's  letter  of  April  23,  1938, 
gave  effect  to  the  customary  mode  of  taking  title 
to  lands  acquired  for  Indian  tribes  with  funds 
held  in  trust  for  them  by  the  United  States.  The 
doctrine  of  substitution  of  trusts  is,  moreover,  one 
of  familiar  application  in  Indian  administration. 
I  see  no  reason,  especially  after  more  than  7  years 
of  practice  under  the  Acting  Solicitor's  opinion,  to 
question  its  soundness.  Whatever  doubts  might 
have  been  present  originally  seem  to  mc  to  have  ef- 
fectually been  removed  by  the  actual  administrative 
practice. 

In  addition  to  the  statutes  relied  upon  by  the 
Acting  Solicitor,  your  attention  is  called  to  section 
5  of  the  Indian  Reorganization  Act  of  June  18, 
1934,  which  expressly  authorizes  the  conveyance  of 
lands,  acquired  under  that  act  for  Indian  tribes,  to 
the  United  States  in  trust.  This  act  is  applicable  to 
all  of  the  pueblos  in  New  Mexico  with  the  excep- 
tion of  the  Pueblo  of  Jemez,  which  voted  to  reject 
the  provisions  of  the  act.  See  in  this  connection 
Solicitor  Harper's  memorandum  of  July  7,  1944,  to 
Assistant  Secretary  Chapman. 

Copies  of  the  Acting  Solicitor's  letter  of  April 
23,  1938,  are  enclosed. 

Warner  W.  Gardner, 

Solicitor. 


Delegation  of  Authority  to  Perform 

Certain    Functions    Relating    to 

Attorney  Contracts  With  Indian 

Tribes 

January  22,  1946. 

Sections  2103-2106  of  the  Revised  Statutes  (tit.  25, 
sees.  81-84,  U.S.C.)  provide,  among  other  things, 
for  dual  action  by  the  Secretary  of  the  Interior 
and  the  Commissioner  of  Indian  Affairs  in  con- 
nection with  the  approval  of  contracts  between 
attorneys  and  Indian  tribes  and  the  approval  of 
payments  made  thereunder.  The  express  lan- 
guage of  this  legislation,  as  well  as  its  legislative 
history,  show  that  it  was  intended  that  these  pro- 
visions be  complied  with  literally,  and  for  this 
reason  the  Secretary  may  not  delegate  to  the 
Commissioner    the    functions   mentioned    which 


are  committed  to  the  Secretary.  Similar  functions, 
however,  which  are  committed  to  the  Secretary 
by  section  16  of  the  act  of  June  18,  1934  (48 
Stat.  984),  are  merely  veto  powers  given  the 
Secretary  under  legislation  designed  to  enlarge 
the  scope  of  tribal  responsibility,  and  these 
powers  may  be  delegated  to  the  Commissioner 
or  Assistant  Commissioner  by  the  Secretaiy  if 
he  so  desires. 

Gardner,  Solicitor: 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

You  have  requested  my  views  on  the  question  of 
whether  the  Secretary  may  lawfully  delegate  to  you 
or  to  the  Assistant  Commissioner  the  following 
functions:  (I)  The  approval  of  attorney  contracts 
with  Indian  tribes  under  sections  2103  to  2106  of 
the  Revised  Statutes  (tit.  25,  sees.  81-84,  U.S.C.) 
and  section  16  of  the  act  of  June  18,  1934  (48  Stat. 
984)  ;  and  (2)  The  approval  of  payments,  such  as 
fees  and  expenses,  under  such  contracts. 

I  am  of  the  opinion  that  the  functions  of  approv- 
ing contracts  and  approving  payments  thereunder 
which  are  committed  to  the  Secretary  of  the  Inte- 
rior by  sections  2103  to  2106,  supra,  may  not  be 
delegated,  but  that  the  similar  functions  which  are 
committed  to  the  Secretary  by  section  16  of  the 
1934  act,  supra,  may  be  delegated. 

Sections  2103  to  2106  deal  with  the  making  and 
assignment  of  contracts  with  Indian  tribes  relative 
to  their  lands  or  to  claims,  section  2103  laying 
down  six  specific  requirements  as  to  the  form  and 
the  manner  of  execution  of  such  contracts.  So  far 
as  pertinent  here,  those  requirements  are: 

"Sec.  2103  ...  It  [the  contract]  shall  be  ex- 
ecuted before  a  judge  of  a  court  of  record, 
and  bear  the  approval  of  the  Secretary  of  the 
Interior  and  the  Commissioner  of  Indian  Af- 
fairs endorsed  upon  it. 

"All  contracts  or  agreements  made  in  viola- 
tion of  this  section  shall  be  null  and  void,  and 
all  money  or  other  thing  of  value  paid  to  any 
person  ...  on  account  of  such  services,  in 
excess  of  the  amount  approved  by  the  commis- 
sioner and  secretary  for  such  services,  may  be 
recovered  by  suit  in  the  name  of  the  United 
States  .  .  ." 

Section  2104  provides,  in  part: 

".  .  .  no  money  or  thing  shall  be  paid  to  any 
person    for    services    under    such    contract    or 
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agreement,  until  such  person  shall  have  first 
filed  with  the  Commissioner  of  Indian  Affairs 
a  sworn  statement,  showing  each  particular  act 
of  service  under  die  contract,  giving  date  and 
fact  in  detail,  and  the  Secretary  of  the  Interior 
and  Commissioner  of  Indian  Affairs  shall  de- 
termine therefrom  whether,  in  their  judg- 
ment, such  contract  or  agreement  has  been 
complied  with  or  fulfilled;  if  so,  the  same  may 
be  paid,  and,  if  not,  it  shall  be  paid  in  pro- 
portion to  the  services  rendered  under  the 
contract." 

Section  2106  prohibits  the  assignment  of  con- 
tracts coming  within  the  scope  of  section  2103 
"unless  the  consent  of  the  Secretary  of  the  Inte- 
rior and  the  Commissioner  of  Indian  Affairs  to  such 
assignment  be  also  indorsed  thereon." 

This  legislation  was  enacted  to  protect  the  In- 
dians in  their  contractual  dealings  with  attorneys 
and  agents,  a  field  in  which  the  Indians  were  not 
without  sad  experience.  The  Indians  had  previ- 
ously been  the  victims  of  monstrous  and  shameful 
frauds  perpetrated  by  agents  and  attorneys,  and 
this  legislation  which  drastically  curtailed  the  right 
to  contract  was  obviously  intended  as  an  extreme 
measure  designed  to  remedy  what  was  regarded  as 
a  great  evil.  That  Congress  considered  the  matter 
one  of  major  importance  is  well  shown  by  this 
statement  taken  from  the  report  of  the  House  Com- 
mittee on  Indian  Affairs: 

"This  law  .  .  .  ,  if  faithfully  executed,  will 
prevent  in  future  this  godless  robbery  of  those 
defenseless  people  that  has  been  so  long  per- 
mitted, to  our  great  and  lasting  shame,  and 
against  their  progress."  ^ 

It  is  against  this  historical  background  that  these 
sections  of  the  Revised  Statutes  have  always  been 
construed.  As  early  as  1886  the  Attorney  General 
held  that  nothing  less  than  literal  compliance  with 
the  requirements  of  the  act  was  essential,  and  that 
the  Secretary  was  not  empowered  to  dispense  with 
any  of  those  requirements. ^  Since  that  time  the 
courts  have  uniformly  held  vmenforceable  those 
contracts  which  failed  in  any  particular  to  meet  the 
requirements  of  the  act.^  As  recently  as  193,5  the 
Solicitor  held  that  a  contract  which  extended  by 
its  terms  for  five  years  and  so  long  thereafter  as 


investigation  of  Indian  Frauds,  H.  Rqjt.  No.  98,  42d 
Cong.,  3d  sess.,  March  3,  1873. 

=  18  Op.  Atty.  Gen.  498. 

'E.g.,  Green  v.  Metiomiriee  Tribe.  233  U.S.  558  (1914); 
Pueblo  of  Santa  Rosa  v.  Fall,  273  U.S.  315  (1927)  ;  McMurray 
V.  Choctaiv  Nation,  62  C.  Cls.  458  (1926)  ;  cert,  denied  275 
U.S.  524   (1927) . 


would  be  necessary  to  complete  the  litigation  failed 
to  meet  the  requirement  of  section  2103  that  such 
contract  "shall  have  a  fixed,  limited  time  to  run, 
which  shall  be  distinctly  stated  ..."  * 

In  view  of  the  history  of  the  legislation  and  its 
unambiguous  language,  it  is  apparent  that  those 
provisions  requiring  dual  action  by  the  Secretary 
and  the  Commissioner  must  be  literally  followed. 
It  is  not  the  action  of  the  Department  that  is  re- 
quired but  the  action  of  the  two  officials— the  Sec- 
retary and  the  Commissioner.  The  idea  that  de- 
partmental sanction  of  a  contract  could  supplant 
that  required  by  the  express  terms  of  the  statute 
was  rejected  by  the  Supreme  Court  in  the  following 
language  in  Green  v.  Menominee  Tribe: ' 

".  .  .  But  manifestly  the  right  to  deal  did  not 
confer  power  to  deal  by  making  unlawful  con- 
tracts. And  this  consideration  also  answers  the 
proposition  so  much  insisted  upon  that  be- 
cause the  asserted  contract  was  made  in  the 
presence  of  and  with  the  assent  of  an  agent  of 
the  Interior  Department,  therefore  the  provi- 
sions of  section  2103  should  not  be  held  appli- 
cable. We  say  the  prior  reasoning  is  controlling 
since  it  cannot  be  held  that  the  presence  of  the 
agent  of  the  Interior  Department  authorized 
the  doing  of  that  which  was  expressly  pro- 
hibited by  law.  In  other  words,  that  an  unlaw- 
ful contract  became  lawful  because  of  the 
presence,  at  its  making,  of  a  public  officer 
whose  obvious  duty  it  was  to  see  to  it  that  the 
law  was  not  violated  .   .  ." 

The  functions  exercised  by  the  Secretary  imder 
section  16  of  the  1934  act,  supra,  rest  on  an  en- 
tirely different  footing.  Indian  tribes  organized 
under  that  act  may  employ  legal  counsel,  "the 
choice  of  counsel  and  fixing  of  fees  to  be  subject 
to  the  approval  of  the  Secretary  of  the  Interior." 
The  purpose  of  this  provision,  as  heretofore  recog- 
nized, was  to  give  the  tribes  a  greater  degree  of  re- 
sponsibility in  their  dealings  with  attorneys  than 
they  had  enjoyed  under  sections  2103-2106  of  the 
Revised  Statutes,  with  the  result  that  organized 
tribes  may  contract  with  attorneys  subject  only 
to  the  limitations  imposed  by  .section  16  of  the 
1934  act,  supra.'''  The  power  conferred  upon  the 
Secretary  by  section  16  is  merely  a  veto  power  over 
the  choice  of  counsel  and  the  fixing  of  fees,  and  I 
know  of  no  reason  why  that  power  may  not  be 
delegated  in  accordance  with  the  principles  dis- 
cussed in  my  memorandum  of  August  26,  1943.  I 
conclude,    therefore,    that    the   Secretary   has   legal 


*Op.  Sol.,  I.D.,  M.  28033,  June  4,  1935. 
^233  U.S.  558,  at  p.  570   (1914). 
"  Memo.  Sol.,  I.D.,  January  23,  1937. 
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authority,  if  he  desires  to  use  it,  to  delegate  to  the 
Commissioner  or  Assistant  Commissioner  the  func- 
tions mentioned  with  respect  to  those  tribes  orga- 
nized under  section  16  of  the  1934  act,  supra.  Any 
order  prepared  for  the  purpose  of  effecting  such 
a  delegation  should  contain  a  provision  which  gives 
interested  parties  the  right  to  appeal  to  the  Secre- 
tary from  actions  of  the  Commissioner  or  Assist- 
ant Commissioner. 

Warner  W.  Gardner, 

Solicitor. 


Rights  of  Indians  to  Allotments  on 
Public  Lands 


M-34056 


January  29,  1946. 


This  Department  has  jurisdiction  at  any  time  prior 
to  the  issuance  of  a  patent  to  investigate  the 
character   of    the    public    land. 

Issuance  of  a  patent  for  land  to  a  railroad  com- 
pany pursuant  to  a  grant  which  excepts  mineral 
land  imports  a  final  determination  that  the 
land  patented  is  not  mineral  in  character. 

Upon  issuance  of  such  a  patent  this  Department's 
jurisdiction  over  the  land  ceases. 

Where  land  was  patented  to  a  railroad  company 
pursuant  to  a  grant  which  excepted  mineral  land 
and  where  the  patent  was  subsequently  can- 
celled by  a  Federal  District  Court  in  a  suit 
brought  by  the  United  States  on  behalf  of  In- 
dian occupants  whose  claims  were  found  to  be 
superior  to  that  of  the  railroad  company,  equit- 
able title  to  the  land,  including  any  minerals 
which  may  be  contained  therein,  was  vested  in 
the  Indian  occupants. 

The  land  recovered  for  the  Indians  should  be 
conveyed  to  them  by  trust  patents  pursuant  to 
section  4  of  the  General  Allotment  Act. 

Gardner,  Solicitor: 


Memorandum  for  the  Secretary: 

The  Commissioner  of  the  General  Land  Office 
has  requested  to  be  informed  whether  applications 
by  Indians  for  allotments  under  section  4  of  the 
General  Allotment  Act,  as  amended, ^  may  be  al- 
lowed for  public  land  in  a  national  forest  where 
the  land  has  been  occupied  by  the  Indians  from 
time  immemorial  and  where  such  land  is  reported 
to  be  valuable  for  metalliferous  or  other  minerals. 
The    Commissioner    also    requests    to    be    advised 

^24  Stat.  388;  26  Stat.  794,  795;  36  Stat.  855,  859  (25 
U.S.C.  sees.  334  and  336) . 


what  steps  should  be  taken  to  protect  the  Indians' 
right  of  occupancy  in  the  event  public  land  which 
is  mineral  in  character  is  not  subject  to  allotment 
to  Indians,  other  than  the  notation  of  the  Indian 
claims  on  the  records  of  the  General  Land  Office 
and  the  district  land  office.  The  Commissioner  calls 
attention  to  the  regulations  of  the  Department 
under  which  allotments  may  be  made  within  na- 
tional forests  of  land  containing  coal,  oil  and  gas 
with  reservations  of  the  minerals  to  the  United 
States  but  not  for  land  valuable  for  metalliferous 
minerals,^  and  to  various  decisions  of  the  Depart- 
ment which  the  Commissioner  considers  to  be  in 
conflict   with    these   regulations. 

The  questions  are  presented  in  connection  with 
the  formal  applications  made  in  1934  by  Addie  M. 
Ramus,  Kate  Martin,  Jake  Offield,  and  Beecher 
Morgan  ^  for  individual  allotment  of  separate  and 
distinct  portions  of  the  SWi^  of  Sec.  31,  T.  46  N., 
R.  10  W.,  M.D.M.,  California,  amounting,  in  the 
aggregate,  to  less  than  20  acres.  The  land  applied 
for  is  within  the  exterior  boundaries  of  the  Kla- 
math Forest  Reserve,  proclaimed  on  May  6,  190.5. 

Consideration  of  the  circumstances  sixrrounding 
the  occupancy  by  these  four  applicants  of  the  par- 
ticular land  applied  for,  the  action  which  has  pre- 
viously been  taken  by  the  Department— both  before 
and  after  the  creation  of  the  forest  reserve— and  of  a 
decree  entered  by  a  Federal  district  court  affect- 
ing this  land  leads  me  to  conclude  that  the  law  and 
regulations  which  govern  the  allotinent  to  Indians 
of  public  land  within  national  forests  is  not  appli- 
cable to  the  land  now  applied  for.  Since  answers  to 
the  specific  questions  raised  by  the  Commissioner 
would  be  of  no  assistance  in  the  proper  disposition 
of  the  four  applications  for  allotment  now  under 
consideration,  I  shall  not  discuss  those  questions 
but  I  shall  confine  myself  to  a  discussion  of  the 
rights  of  these  applicants  to  receive  trust  patents 
for    the    land   applied    for. 

It  is  my  opinion  (1)  that  the  Department  long 
ago  lost  its  jurisdiction  to  determine  whether  the 
land  is  or  is  not  mineral  in  character;  (2)  that  the 
four  applicants  now  have  the  ecjuitable  title  to  the 
land  applied  for,  including  any  minerals  which  may 
be  contained  therein;  (3)  that  the  Department  has 
no  authority  to  withhold  the  land  from  the  Indians 
even  if  it  is  mineral  land;  and  (4)  all  that  remains 
to  be  done  is  to  issue  appropriate  trust  patents  to 
the  applicants. 

The  SWi,4  of  Sec.  31,  T.  46  N.,  R.  10  W., 
M.D.M.,  California,  was  patented  to  the  Central 
Pacific  Railroad  Company  pursuant  to  the  act  of 


-"52  L.D.  383,  .391;  43  CFR  176.15. 

^Serial     Nos.    Sacramento    029099,    029100,    029101,    and 
029102,  respectively. 
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July  25,  1866,*  "An  Act  granting  lands  to  aid  in 
the  Construction  of  a  Railroad  and  Telegraph  Line 
from  the  Central  Pacific  Railroad  in  California  to 
Portland,  in  Oregon."  Under  that  act  mineral 
lands  were  excepted  from  the  grant  as  were  such 
lands  ?.<.  "shall  be  found  to  have  been  granted,  sold, 
reserved,  occupied  by  homestead  settlers,  pre- 
empted, or  otherwise  disposed  of."  The  act  provided 
for  the  issuance  of  patents  to  the  grantee  upon 
compliance  with  certain  conditions.  A  patent  cov- 
ering the  quarter  section  in  question  was  issued 
to  the  company  on  February  12,  1896. 

Under  well-settled  doctrines  for  the  construction 
of  railroad  land  grants,  this  Department  has  juris- 
diction, at  any  time  prior  to  the  issuance  of  a 
patent,  to  investigate  the  character  of  the  land,'' 
but  the  issuance  of  r  patent  for  land  to  a  rail- 
road company  pursuant  to  a  grant  which  excepts 
mineral  land  imports  a  final  determination  that 
the  land  patented  is  not  mineral  in  character. 
Upon  the  issuance  of  the  patent,  this  Depart- 
ment's jurisdiction  over  the  land  ceases.'' 

The  patent  issued  in  this  case  operated  not  only 
to  divest  the  Government  of  its  title  to  the  land  in 
question  out  n  aiso  estoppea  tne  Government  from 
questioning  the  character  of  the  land  conveyed 
thereby  except  in  a  direct  proceeding  brought  by 
the  Government  to  have  the  patent  set  aside  and 
annulled. 

On  March  3,  1891,  prior  to  the  issuance  of  the 
patent  covering  the  land  now  tinder  consideration, 
Congress  passed  an  act  whereby  suits  by  the  United 
States  to  vacate  and  annul  any  patent  thereafter 
issued  might  only  be  brought  within  six  years  after 
the  date  of  the  issuance  of  the  patent.'^  Shortly 
after  the  issuance  of  the  patent  to  the  company  in 
this  case,  and  on  March  2,  1896,  Congress  extended 
the  time  within  which  to  bring  actions  for  the 
annulment  of  railroad  grant  patents  previously 
issued,  to  five  years  from  the  passage  of  that  act.^ 
Thus  the  time  within  which  to  bring  a  suit  to 
vacate  the  patent  in  the  present  case  expired  in 
March  of  1901.  The  United  States  did  not  bring 
such  a  suit  and  it  could  not  have  succeeded,  in  its 
own  right,  at  a  later  date  in  having  the  patent 
annulled.^ 


*  14  Stat.  239. 

"■Barden  v.  Northern  Pacific  R.R.  Co.,  154  U.S.  288  (1894)  ; 
West  V.  Standard  Oil  Co.,  278  U.S.  200  (1929)  ;  12  L.D.  608; 
39  L.D.  289:  56  I.D.  201. 

0  West  V.  Standard  Oil  Co.,  278  U.S.  200  (1929)  ;  5  L.D. 
193;   19  L.D.  410;  cf.  54  I.D.  475. 

'26  Stat.  1093,  1099    (43  U.S.C.  sec.  1166). 

«29  Stat.  42. 

*  United  States  v.  Winona  ir  St.  Peter  R.R.  Co.,  165  U.S. 
463  (1897)  ;  United  States  v.  Whited  and  Whelless,  Ltd., 
et  al.,  246  U.S.  552  (1918)  .  Putnam,  et  at.,  v.  Ickes,  et  al., 
78  F.    (2d)   223    (1935)  ,  cert,  denied,  296  U.S.  612. 


Such  was  the  situation  when,  in  1905,  the  forest 
reserve  was  created.  The  land  was  not  at  that  time 
public  land  of  the  United  States,  and,  since  the 
proclamation  dealt  only  with  public  land,  the  par- 
ticular land  now  under  discussion  was  not  affected 
by  the  reservation.  As  far  as  the  United  States  was 
concerned,  complete  title  to  the  land  was  at  that 
time  in  the  railroad  company,  or  its  successor  in 
interest.  Nothing  which  has  occurred  since  that 
time  has  resulted  in  this  land  becoming  a  part  of 
the  forest  reserve. 

Some  25  years  after  the  issuance  of  the  patent 
to  the  company  and  at  least  25  years  ago,  this  De- 
partment considered  the  claims  of  the  present 
applicants  together  with  the  claims  of  other  In- 
dians residing  in  the  same  vicinity  that  they  and 
their  ancestors  had  occupied  portions  of  the  land 
patented  to  the  Central  Pacific  Railroad  Company 
or  its  successor  long  prior  to  the  grant  to  the  com- 
pany. On  the  recommendation  of  tliis  Department, 
suits  were  instituted  by  the  United  States  on  behalf 
of  the  Indians  to  have  certain  of  the  patents  can- 
celled as  to  specific  legal  subdivisions  of  land.  The 
rights  of  some  of  these  Indians,  the  present  appli- 
cants not  being  among  them,  were  determined  by 
the  United  States  Supreme  Coiut  in  Cramer  et  al 
V.  United  States,^"  and  the  principles  announced 
by  the  Court  in  that  case  are  those  which  must  be 
applied  here.  The  Court  found  that  the  Indians 
in  whose  behalf  that  suit  was  brought  had  lived 
continuously  on  defined  portions  of  the  patented 
land  since  as  early  as  1859;  that  they  had  con- 
structed and  maintained  dwelling  houses  and  other 
improvements  thereon,  and  that  their  individual 
occupancy  of  the  land  was  entitled  to  protection. 
The  Court  said: 

"In  our  opinion  the  possession  of  the  prop- 
erty in  question  by  these  Indians  was  within 
the  policy  and  with  the  implied  consent  of  the 
Government.  That  possession  was  definite  and 
substantial  in  character  and  open  to  observa- 
tion when  the  railroad  grant  was  made,  and 
we  have  no  doubt  falls  within  the  clause  of  the 
grant  excepting  from  its  operation  lands  're- 
served ...  or  otherwise  disposed  of.'  " 

The  Court  considered  the  contention  made  on 
behalf  of  the  company  that  any  rights  which  these 
Indians  might  otherwise  have,  had  been  barred  by 
the  provisions  of  the  act  of  March  3,  1851,"  which 
required  every  person  claiming  lands  in  California 
by  virtue  of  any  right  or  title  derived  from  the 
Spanish  or  Mexican  Governments  to  present  the 


'•'261  U.S.  219   (1922). 
"9  Stat.  631. 
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same  for  settlement  to  a  commission  created  by 
that  act.  It  determined  that  the  1851  act  had  no 
application  because  the  Indians,  did  not  belong  to 
any  of  the  classes  described  in  the  act,  because  their 
claims  were  in  no  way  derived  from  the  Spanish  or 
Mexican  Governments  and  because,  further,  it  did 
not  appear  that  the  Indians  were  occupying  the 
lands  in  question  in   1851.^- 

In  disposing  of  the  contention  made  that  the  suit 
was  barred  by  the  act  of  March  3,  1891,  supra,  the 
Court  said: 

"The  object  of  that  statute  is  to  extinguish 
any  right  the  Government  may  have  in  the 
land  which  is  the  subject  of  the  patent,  not  to 
foreclose  claims  of  third  parties.  Here  the  pur- 
pose of  the  annulment  was  not  to  establish  the 
right  of  the  United  States  to  the  lands,  but  to 
remove  a  cloud  upon  the  possessory  rights  of 
its  wards.  As  stated  by  this  Court  in  United 
States  V.  Winona  &  St.  Peter  R.R.  Co.,  165 
U.S.  463,  475,  the  statute  was  passed  in  recog- 
nition of  'the  fact  that  when  there  are  no  ad- 
verse individual  rights,  and  only  the  claims  of 
the  Government  and  of  the  present  holder  of 
the  title  to  be  considered,  it  is  fitting  that  a 
time  should  come  when  no  mere  errors  or  ir- 
regularities on  the  part  of  the  officers  of  the 
land  department  should  be  open  for  consider- 
ation.' After  the  lapse  of  the  statutory  period, 
the  patent  becomes  conclusive  against  the  Gov- 
ernment but  not  as  against  claims  and  rights  of 
others,  merely  because  the  relation  of  the  Gov- 
ernment to  them  is  such  as  to  justify  or  re- 
quire its  affirmative  intervention.  See  Norther?! 
Pacific  Ry.  Co.  v.  United  States,  227  U.S.  355, 
367;  La  Rogue  v.  United  States,  239  U.S.  62, 
68." 

In  conclusion  the  court  said: 

"We  think,  however,  the  Circuit  Court  of 
Appeals  erred  in  holding  that  the  right  of  the 
Indians  extended  to  the  entire  area  of  each 
legal  subdivision,  irrespective  of  the  inclosure, 
and  we  agree  with  the  District  Court  in  confin- 
ing the  right  to  the  lands  actually  inclosed. 
.  .  .  Here  the  claim  for  the  Indian  is  based  on 
occupancy  alone,  and  the  extent  of  it  is  clearly 
fixed  by  the  inclosure,  cultivation  and  im- 
provements. The  evidence  does  not  disclose 
any  act  of  dominion  on  their  part  over,  or  any 
claim  or  assertion  of  right  to,  any  lands  beyond 
the  limits  of  their  actual   possessions  as   thus 


defined.  Under  the  circumstances,  their  rights 
are  confined  to  the  limits  of  actual  occupancy 
and  cannot  be  extended  constructively  to  other 
lands  never  possessed  or  claimed,  simply  be- 
cause they  form  part  of  the  same  legal  sub- 
divisions." 

Thereafter  patents  were  issued  to  the  Indians 
whose  claims  were  considered  in  the  Cramer  case 
under  section  4  of  the  General  Allotment  Act.^'' 

Prior  to  the  decision  in  the  Cramer  case,  suit  had 
been  filed  covering  the  claims  of  the  present  appli- 
cants." The  complaint  alleged  Indian  occupancy 
of  the  entire  SW'/^  of  Sec.  31.  However,  after  that 
decision,  this  Department,  on  June  5,  1928,  agreed 
to  a  decree  being  entered  embracing  all  of  the  land 
actually  occupied  by  the  Indians.  The  Depart- 
ment, in  its  letter  to  the  Department  of  Justice, 
stated  that  if  the  case  were  settled  on  that  basis  the 
matter  of  determining  the  boundaries  of  the  tracts 
belonging  to  each  Indian  occupant  could  be  taken 
up  and  appropriately  disposed  of.  Apparently,  at 
that  time,  no  Government  survey  was  made  of  the 
land  actually  occupied  by  the  Indians  and,  on 
January  14,  1929,  the  district  court  entered  its 
decree  cancelling  the  patent  issued  to  the  railroad 
company  for  so  much  of  the  SW'/4  of  Sec.  31  as 
the  Court  found  to  have  been  occupied  by  the  In- 
dians. A  description  of  that  land  is  embodied  in 
the  decree  and  the  Commissioner  of  the  General 
Land  Office  states  that  the  land  covered  by  the 
present  applications  is  the  land  described  in  the 
decree.  The  Court  declared  subsequent  conveyances 
of  that  land  to  be  null  and  void  and  the  company 
and  its  successors  were  decreed  to  have  no  right, 
title  or  interest  in  and  to  any  of  that  land.  The 
decree   provided: 

".  .  .  that  the  said  lands  hereinafter  de- 
scribed, and  the  whole  thereof,  be  and  they 
hereby  are  invested  in  the  plaintiff  but  in 
trust  for  the  Indian  occupants  thereof  and  for 
the  use,  possession  and  occupancy  of  the  In- 
dians residing  and  living  thereon  in  accord- 
ance with  the  rights  of  said  Indians  as  they 
shall  be  hereafter  determined  by  the  plaintiff 
herein,  and  to  be  conveyed  by  said  plaintiff  to 
said  Indian  occupants  thereof  in  the  manner 
therein  provided  by  law." 

The  effect  of  that  decree  was  to  vest  the  naked 
legal  title  to  the  land  in  United  States.  Equitable 
title  to  the  land  was  vested  in  the  Indians.  The 


'"Nothing  in  the  present  record  indicates  that  these 
Indians  claim  under  a  Spanish  or  Mexican  grant  or  that 
they  occupied  the  land  as  early  as  1851. 


"Patents  Nos.  1069529  and  10695.S0. 

"  United  States  v.  Sarah  S.  Totten,  et  at..  Equity  No.  246, 
in  the  Northern  Division  of  the  United  States  District  Court 
for  the  Northern  District  of  California. 
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right  of  these  applicants  to  specified  portions  of 
the  public  domain,  which  the  Department  had  al- 
ready determined  to  be  nonmineral  in  character, 
was  found  to  antedate  and  to  be  superior  to  that  of 
the  raihoad  company.  Since  the  Government  could 
not  have  recovered  this  land  on  its  own  behalf  and 
since  it  recovered  it  in  trust  for  the  occupants,  it 
follows  that  the  equitable  title  to  the  minerals,  if 
any,  in  the  land  recovered  is  in  the  Indians  and 
this  Department  has  no  authority  to  withhold  those 
minerals  from  the  owners  of  the  equitable  title. 

The  decree  placed  upon  the  Government  the 
burden  of  determining  the  areas,  within  the  land 
described,  which  were  owned  by  the  individual 
Indian  occupants  and  of  issuing  appropriate  pat- 
ents to  those  found  entitled  thereto.  The  Depart- 
ment has  not  carried  out  the  decree  of  the  court. 
It  has  not  conveyed  the  individual  portions  of  the 
land  to  the  individual  occupants. 

In  1933  the  Superintendent  of  the  Hoopa  Valley 
Indian  Agency,  on  behalf  of  the  four  applicants, 
inquired  when  the  applicants  would  receive  their 
trust  patents.  In  reply,  he  was  advised  by  the  Office 
of  Indian  Affairs  that  no  segregation  survey  had 
been  made  to  determine  the  boundaries  of  the  in- 
dividual claims  within  the  area  and  that  trust 
patents  under  section  4  of  the  General  Allotment 
Act,  supra,  could  not  be  issued  until  such  survey 
were  made.  The  Commissioner  continued:  "Pend- 
ing survey  and  allotment  of  the  land,  there  is  no 
danger  that  the  Indians  will  be  interfered  with  as 
their  right  to  this  land  has  been  fixed  by  the  court." 

Thereafter,  on  May  24,  1934,  the  four  applica- 
tions were  filed  at  the  local  land  office,  evidently 
in  an  effort  to  prod  the  Government  into  carrying 
out  the  decree.  Surveys  of  the  tracts  were  completed 
in  1940  and  thereafter  the  General  Land  Office 
caused  an  examination  to  be  made  to  determine 
whether  the  land  was  valuable  for  minerals.  In 
1943  special  reports  were  filed  by  a  field  examiner 
of  the  General  Land  Office  stating  that  the  land 
embraced  in  the  four  applications  was  essentially 
mineral  in  character,  containing  deposits  of  placer 
gold. 

As  I  have  indicated  above,  it  is  my  opinion  that 
the  only  duty  which  rested  upon  this  Department 
after  the  decree  of  the  court  was  entered  in  1929 
was  to  define  the  areas  occupied  by  the  individual 
Indians  and  to  issue  appropriate  patents  to  the 
rightful  owners.  The  areas  have  now  been  defined 
and,  regardless  of  the  report  that  the  land  is 
mineral  in  character,  trust  patents  to  the  indi- 
vidual applicants  should  be  issued  immediately.  I 
know  of  no  reason  why  patents,  similar  to  those 
issued  to  the  Indians  involved  in  the  Cramer  case, 
may  not  be  issued  to  the  present  applicants  pur- 
suant to  section  4  of  the  General  Allotment  Act, 


supra,    since    these    applicants    meet    the    require- 
ments of  that  act. 

Warner  W.  Gardner, 

Solicitor. 

Approved:  January  31,  1946. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Sale  of  Liquor  to  Indian  for  Purpose 
OF  Resale  on  Reservation 

Ja?iiiary  30,  1946. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

I  am  returning  for  further  consideration  the 
letter  to  the  Attorney  General  prepared  in  your 
office,  concerning  the  sale  of  intoxicating  liquor  to 
an  Indian  woman  who  has  received  a  State  license 
to  operate  a  tavern  at  Odanah,  Wisconsin.  The 
liquor  would  be  sold  to  her  for  purposes  of  resale, 
and  the  cjuestion  has  been  raised  by  the  local 
United  States  Attorney  whether  such  sales  would 
violate  25  U.S.C.  sec.  241.  The  Attorney  General 
has  transmitted  his  query  to  this  Department  with 
a  request  for  advice. 

There  is  no  case  that  supports  the  suggestion 
that  it  makes  any  difference  that  the  intoxicating 
liquor  is  sold  to  an  Indian  for  the  purposes  of  re- 
sale if  the  Indian  in  question  comes  within  one  of 
the  classes  described  in  25  U.S.C.  sec.  241.  Under 
the  provision  sales  are  prohibited  only  when  made 
to  an  Indian  "to  whom  an  allotment  of  land  has 
been  made  while  the  title  to  the  same  shall  be  held 
in  trust  by  the  Government;  or  to  any  Indian  who 
is  a  ward  of  the  Government  under  charge  of  any 
Indian  superintendent  or  agent,  or  to  any  Indian, 
including  mixed  bloods,  over  whom  the  Govern- 
ment through  its  departments  exercises  guardian- 
ship." There  is  no  information  in  the  file  from 
which  it  can  be  determined  whether  the  Indian 
woman  holds  a  trust  allotment,  or  is  a  ward  In- 
dian. Since  she  is  married  to  a  white  man,  she  may 
have   abandoned   tribal   relations. 

Apparently  the  tavern  where  the  liquor  would 
be  sold  is  located  on  land  within  the  Indian  town- 
site  of  Odanah,  Wisconsin,  which  was  established 
pursuant  to  the  acts  of  June  21,  1906  (34  Stat.  381, 
382) ,  and  August  1,  1914  (38  Stat.  607,  608)  .  It  is 
stated  in  the  second  paragraph  of  your  proposed 
letter  to  the  Attorney  General:  "The  village  of 
Odanah,  Wisconsin,  is  located  within  the  exterior 
boundaries  of  the  Bad  River  Indian  Reservation." 
It  is  stated,  however,  in  the  letters  of  the  United 
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States  Attorney  that  the  tavern  is  located  off  the 
reservation.  While  it  is  apparent  from  the  1906 
and  1914  acts  that  the  Odanah  townsite  would 
necessarily  be  within  the  exterior  boundaries  of  the 
reservation,  there  may  be  a  question  whether  the 
village  of  Odanah  and  the  townsite  of  Odanah 
are  coextensive.  In  any  event,  this  office  should  like 
to  be  advised  also  to  what  extent  the  lands  within 
the  townsite  or  village  are  unrestricted,  and 
whether  the  land  on  which  the  tavern  is  located 
is  restricted, 1  and  finally  whether  the  land  on  which 
the  tavern  is  located  borders  on  the  exterior  bound- 
aries of  the  reservation.  See  memorandum  opinion 
from  the  Acting  Secretary  of  the  Interior  to  the 
Commissioner  of  Indian  Affairs  dated  September 
28,  1939,  with  reference  to  the  sale  of  liquor  at 
Mason  City  located  on  the  edge  of  the  Colville  In- 
dian Reservation. 

If,  in  fact,  the  tavern  is  located  on  restricted  land 
within  the  exterior  boundaries  of  the  reservation, 
the  special  statutes  cited  in  your  proposed  letter 
would  seem  to  add  nothing  to  the  provisions  of  the 
Indian  liquor  laws  contained  in  Title  25  of  the  U.S. 
Code.  If,  on  the  other  hand,  the  tavern  is  located 
off  the  reservation,  there  would  have  to  be  con- 
sidered the  applicability  of  the  act  of  June  27, 
1934  (48  Stat.  1245,  25  U.S.C.  sec.  254) ,  which  has 
been  overlooked  in  your  proposed  letter.  Thus  in 
the  third  paragraph  of  this  letter  you  refer  to  Ar- 
ticle 7  of  the  treaty  of  September  30,  1854  (10  Stat. 
1109),  pursuant  to  which  the  Bad  River  Reserva- 
tion was  created.  Article  7  of  the  treaty  prohibits 
the  manufacture,  sale  or  use  of  "spirituous  liquors" 
on  the  territory  ceded  under  the  treaty.  This  was 
an  outright  cession,  and  the  lands  are  no  longer 
therefore  part  of  the  Bad  River  Reservation.  The 
act  of  June  27,  1934,  which  applies  to  ceded  lands, 
would  have  the  effect  of  lifting  this  prohibition 
except  for  sale  to  restricted  Indians.  So  far  as  the 
treaty  is  concerned  liquor  could  legally  be  sold  to 
non-Indians. 

You  refer  also  to  provisions  of  the  1906  and  1914 
acts  relating  to  intoxicating  liquors.  The  acts  are 
identical  except  in  two  respects:  (1)  The  1906  act 
provided  for  the  issuance  of  patents  "on  such  terms 
as  may  be  approved  by  the  Secretary  of  the  Inte- 
rior" while  the  1914  act  provides  for  the  issuance 
of  trust  patents  under  the  General  Allotment  Act; 
(2)  the  1906  act  provided  for  the  forfeiture  of  land 
conveyed  if  the  liquor  prohibitions  were  violated 
while  the  1914  act  directly  made  applicable  the 
provisions  of  the  laws  prohibiting  the  introduc- 
tion of  intoxicants  into  the  Indian  country.  As  a 

'  See  the  attached  copy  of  a  memorandum  from  Mr.  Han- 
cock of  the  General  Land  Office  to  Mr.  Wasserman,  Chief 
Counsel  of  the  General  Land  Office,  dated  January  16,  1946, 
to  whom  this  memorandum  was  submitted. 


matter  of  form  the  1914  act  did  not  amend  or  re- 
peal the  1906  act,  and  therefore  if  any  patents  have 
been  issued  under  the  1906  act,  they  would  still  be 
subject  to  its  provisions.  If  any  patents  have  been 
issued,  on  the  other  hand,  after  the  effective  date 
of  the  1914  act,  they  would  be  governed  by  its  pro- 
visions. But  it  is  not  indicated  under  what  act  any 
patent  which  may  have  been  issued  for  the  land  on 
which  the  tavern  is  located  was  actually  issued. 
Further  confusion  is  created  with  reference  to  the 
location  of  this  land  by  your  reference  to  the  in- 
toxicating liquor  provision  of  the  1914  act  govern- 
ing the  making  of  allotments  under  this  act.  This 
provision  has  no  relevancy  unless  the  tavern  is 
located  on  an  allotment  rather  than  a  townsite  lot. 
I  am  sending  a  letter  to  the  Attorney  General 
supplying  such  advice  as  may  be  given  pending 
the  receipt  of  the  additional  information  requested 
herein. 

Warner  W.  Gardner, 

Solicitor. 


Attorney  Contracts  With  Individual 

Indians  Not  Involving  Tribal 

Funds 

January  31 ,  1946. 

Section  85,  25  U.S.C.  does  not  apply  to  contracts 
between  individual  Indians  and  attorneys  unless 
specific  tribal  funds  or  property  held  by  ihe 
United  States  are  the  subject  of  the  contract. 

Gardner,  Solicitor: 

Meinorandum  for  Assistant  Secretary  Chapman: 

Attached  is  a  letter  to  William  L.  Paul,  Jr.,  con- 
cerning a  contract  of  employment  between  Mr. 
Paul  and  the  Tlingit  Indians  of  the  Village  of 
Douglas,  Alaska.  There  is  also  attached  a  letter 
relating  to  a  contract  of  employment  between  the 
Seneca-Cayuga  Tribe  of  Indians  of  Oklahoma,  and 
N.  M.  Coursolle  and  W.  C.  Preus.  In  both  letters 
it  is  suggested  that  contracts  may  be  executed  be- 
tween individual  Indians  and  attorneys  and  that 
it  is  only  where  payment  of  fees  or  expenses  out  of 
restricted  funds  under  the  control  of  this  Depart- 
ment is  contemplated  that  approval  of  such  con- 
tracts   becomes    necessary. 

A  question  has  been  raised  as  to  the  applica- 
bility of  25  U.S.C.  sec.  85  to  such  individual  con- 
tracts becomes  necessary. 

"No  contract  made  with  any  Indian,  where 
such    contract   relates   to   the    tribal   funds   or 
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property  in  the  hands  of  the  United  States, 
shall  be  valid,  nor  shall  any  payment  for  serv- 
ices rendered  in  relation  thereto  be  made  un- 
less the  consent  of  the  United  States  has  previ- 
ously been  given.  (June  30,  1913,  c.  4  §  18,  38 
Stat.  97.)" 

It  is  my  opinion  that  section  85  does  not  apply 
to  contracts  between  individual  Indians  and  attor- 
neys unless  specific  tribal  funds  or  property  held 
by  the  United  States  are  the  subject  matter  of  the 
contract.  It  has  no  application  where  it  is  con- 
templated merely  that  a  claim  is  to  be  prosecuted 
against  the  United  States  by  such  Indians.  The 
legislative  history  of  section  85  indicates  that  the 
type  of  contract  which  it  was  intended  to  prohibit 
dealt  with  tribal  funds  or  property  which  the 
United  States  was  holding  in  trust  for  the  Indians. 
The  legislative  history  also  reveals  that  it  was  the 
intention  of  Congress  that  such  funds  or  property 
should  be  delivered  to  the  Indians  undiminished 
in  quantity  and  without  the  necessity  for  the  em- 
ployment of  attorneys,  and  the  consequent  payment 
of  fees  to  them,  to  prod  the  Government  to  do 
something  which  it  was  already  obliged  to  do.  (50 
Cong.  Rec,  pp.  2043-2046,  2080-2082.)  Therefore, 
I  believe  that  the  language  which  has  been  used 
in  the  two  attached  letters  concerning  contracts 
between  individual  Indians  and  the  respective  at- 
torneys is  legally  correct. 

Warner  W.  Gardner, 

Solicitor. 


Driving  Government  Automobiles  on 

Short  Detour  as  Use  for  "Other 

Than  Official  Purposes" 

February  11,  1946. 

A  detour  of  three  miles  in  a  30-mile  automobile 
trip  on  Government  business,  made  for  the  per- 
sonal pleasure  of  the  driver,  is  not  a  deviation 
sufficient  to  constitute  as  a  matter  of  law  use  of 
the  Government-owned  vehicle  for  "other  than 
official  purposes"  within  the  meaning  of  Section 
202  (b)  of  the  Independent  Offices  Appropriation 
Act,   1945. 

Gardner,  Solicitor: 


Memorandum  for  the  Director  of  Personnel: 

Reference  is  made  to  your  memorandum  of  Oc- 
tober 25,  1945,  inquiring  whether  certain  actions 
of  an  employee  of  the  Five  Civilized  Tribes  Agency, 


Muskogee,  Oklahoma,  constitute  an  unofficial  use 
of  a  Government  automobile.  It  is  assumed  that 
you  have  in  mind  the  prohibition  contained  in 
section  202  (b)  of  the  Independent  Offices  Appro- 
priation Act,  1945,  against  such  unofficial  use. 

The  facts,  so  far  as  pertinent  to  a  decision  of 
your  question,  appear  briefly  to  have  been  as  fol- 
lows: An  employee  of  the  Five  Civilized  Tribes 
embarked  upon  an  official  trip  from  Muskogee  to 
Tuskahoma,  Oklahoma,  and  on  the  way  picked  up 
a  second,  18-year-old  girl,  employee  who  was  on  | 
annual  leave  and  who  accompanied  him  for  the  rest 
of  the  day.  Later  on  the  same  day,  these  employees 
were  joined  by  a  farm  agent  employee  for  the 
Five  Civilized  Tribes,  who  lived  in  Wilburton. 
Thereafter  the  three  proceeded  in  the  automobile 
from  Wilburton  to  Tuskahoma.  The  farm  agent 
employee,  at  the  recjuest  of  the  Indian  Bureau  em- 
ployee, drove  the  Government  automobile  on  the 
return  trip  during  the  course  of  which  the  Indian 
Bureau  employee  requested  that  the  car  be  driven 
off  the  main  highway  to  a  bootlegger  establishment 
where  he  purchased  a  gallon  of  whiskey.  Available 
information  indicates  that  the  distance  to  and  from 
the  establishment  was  about  three  miles.  In  the 
evening  of  the  same  day,  the  Indian  Bureau  em- 
ployee, after  leaving  the  farm  agent  at  Wilburton, 
requested  the  girl  employee  to  drive  the  Govern-  ■ 
ment  automobile  from  Wilburton  back  to  Musko-  1 
gee  headquarters.  During  the  course  of  the  return 
trip  an  accident  occurred,  resulting  in  almost  total 
destruction  of  the  Government  automobile. 

The  record  indicates  that  due  consideration  is 
being  given  by  you  and  the  Bureau  of  Indian  Af- 
fairs to  disciplinary  action  for  whatever  other  acts 
of  misconduct  occurred,  in  accordance  with  the 
Department's  established  personnel  procedures.  Al- 
though your  inquiry  is  to  be  advised  whether  the 
employee  in  question  "has  made  unofficial  use  of 
a  Government  automobile,"  I  therefore  take  it 
that  you  are  interested  only  in  being  advised 
whether  the  3-mile  detour  of  the  employee  on  a 
mission  of  his  own  in  the  course  of  official  business 
violates  the  provisions  of  the  1945  Appropriation 
Act,  thereby  requiring  you  to  dismiss  him  sum- 
marily. 

It  is  my  opinion,  in  view  of  all  the  circumstances, 
that  the  3-mile  detour  cannot  be  regarded  as  a 
violation  of  the  act  so  as  to  require  the  summary 
dismissal  of  the  employee  in  question. 

Section  202  (b)    provides: 

"  (b)  For  the  maintenance,  operation,  and 
repair  of  any  Government-owned  motor-pro- 
pelled passenger-carrying  vehicle  not  used  ex- 
clusively for  official  purposes;  and  'official  pur- 
poses' shall  not  include  the  transportation  of 
officers  and  employees  between  their  domiciles 


February  11,   1946 


Opinions  of  the  Solicitor 


1389 


and  places  of  employment,  except  in  case  of 
medical  officers  on  out-patient  medical  services 
and  except  in  cases  of  officers  and  employees 
engaged  in  field  work  the  character  of  whose 
duties  makes  such  trans{X)rtation  necessary 
and  then  only  as  to  such  latter  cases  when  the 
same  is  approved  by  the  head  of  the  depart- 
ment or  establishment  concerned.  Any  officer 
or  employee  of  the  Government  who  uses  or 
authorizes  the  use  of  any  Government-owned 
motor-propelled  passenger-carrying  vehicle,  or 
of  any  motor-propelled  passenger-carrying  ve- 
hicle leased  by  the  Government,  for  other  than 
official  purposes  or  othenoise  violates  the  pro- 
visions of  this  subsection  shall  be  summarily 
removed  from  office.  The  limitations  of  this 
subsection  (b)  shall  not  apply  to  any  motor 
vehicles  for  official  use  of  the  President,  the 
heads  of  the  executive  departments.  Ambas- 
sadors, Ministers,  charges  d'affaires,  and  other 
principal  diplomatic  and  consular  officials." 
(Italics  supplied.) 

The  prohibition  on  the  use  of  Government  au- 
tomobiles for  personal  business  can  be  traced  back 
to  section  4  of  the  Post  Office  Appropriation  Act, 
19.83  (47  Stat.  604)  ,  where  its  application  was  lim- 
ited to  "passenger-carrying  vehicles"  purchased 
with  funds  appropriated  to  the  Post  Office  Depart- 
ment. By  the  next  year  the  prohibition  was  ex- 
tended to  appropriations  "available  for  the  execu- 
tive departments  and  independent  establishments," 
by  section  3  (b)  of  the  Post  Office  Appropriation 
Act,  1934  (43  Stat.  450).  It  continued  in  the  an- 
nual appropriation  acts  of  the  Post  Office  Depart- 
ment until  March  25,  1940,  when  it  appeared  as 
section  302  (b)  of  the  Treasury  and  Post  Office 
Appropriation  Act,  1941  (54  Stat.  78).  In  1943. 
the  prohibition  became  section  202  (b)  of  the  Inde- 
pendent Offices  Appropriation  Act,  1944  (57  Stat. 
195)  .  It  was  reenacted  on  Jiuie  27,  1944,  as  section 
202  (b)  of  the  Independent  Offices  Appropriation 
Act,  1945.  The  noticeable  change  in  1945  was  the 
inclusion  of  the  penalty  provision. 

It  appears  that  prior  to  enactment  of  the  penalty 
provision  of  misuse  of  Government  property,  in- 
cluding automobiles,  was  the  subject  of  disciplinary 
action  in  accordance  with  established  procedures  of 
the  Department.  See,  in  this  connection,  para- 
graphs numbered  7  and  II,  on  pages  2  and  3,  of 
"Regulations  for  the  Operation  of  Motor  Vehicles 
by  Employees  of  the  Department  of  the  Interior 
on  Official  Business,"  issued  by  the  Secretary  in 
February  1942,  which  are  still  in  effect.  Between 
1942  and  1944  the  Byrd  Committee  of  the  Congress 
made  exhaustive  studies  and  reports  on  the  re- 
duction of  non-essential  Federal  expvenditures,  in- 
cluding  automobiles.    Out   of   these    investigations 


grew  the  request  for  the  prohibition  against  the 
unofficial  use  of  Government  automobiles  as  it 
appears  in  the  1945  Appropriation  Act.  Very  little 
in  the  way  of  recorded  legislative  history  exists.  I 
am  reliably  informed  by  a  representative  of  the 
Bureau  of  the  Budget,  who  attended  all  of  the  dis- 
cussions and  hearings  on  that  phase  of  the  Byrd 
Committee  reports,  however,  that  considerable  lat- 
itude undoubtedly  was  intended  to  be  allowed  the 
head  of  any  Department  to  decide  as  a  matter  of 
policy  how  strict  a  construction  should  be  placed 
upon  the  language  of  the  statute  in  determining, 
in  the  light  of  all  the  circimistances,  what  consti- 
tutes use  "for  other  than  official  purposes."  The 
complaints  seemed  to  be  aimed  primarily  at  such 
types  of  abuse  as  result  from  the  taking  of  a  Gov- 
ernment automobile  in  the  first  instance  with  the 
intention  of  using  it  primarily  or  solely  for  per- 
sonal use.  The  discussion,  it  appears,  did  not  indi- 
cate clearly  whether  the  Committee  had  in  mind 
only  the  misuse  of  automobiles  in  towns  where 
other  modes  of  transportation  were  available,  the 
source  of  the  major  portion  of  the  complaints,  or 
in  isolated  parts  of  the  country  as  well,  where 
transportation  facilities  are  scarce  or  nonexistent. 
Some  of  the  abuses  discussed  were  the  use  of  Gov- 
ernment cars  by  members  of  the  families  of  officials, 
by  employees  to  go  to  and  from  their  homes,  for 
vacation  trips,  to  go  to  and  from  eating  places,  and 
to  attend  social  events  in  the  evening.  It  appears 
that  no  discussion  occurred  on  the  specific  ques- 
tion whether  after  an  employee  has  embarked 
upon  an  official  trip  and  then  detours  for  any 
reason  from  the  main  route  of  travel,  resinning  the 
official  trip  thereafter,  such  action  should  be  re- 
garded as  a  violation  of  the  statute. 

There  was  no  Appropriation  Committee  discus- 
sion of  the  language  included  in  the  appropria- 
tion bill  and  nothing  occurred  at  the  Appropria- 
tion Hearing  because  the  House  Committee  did  not 
discuss  it.  The  provision  was  put  in  in  the  Senate, 
but  the  Senate  Committee  did  not  discuss  it  either. 
It  appears  to  be  generally  assumed  that  it  came 
about  as  a  result  of  the  Byrd  Committee  action. 
See  the  statements  of  the  Byrd  Committee  appear- 
ing in  88  Cong.  Rec,  pp.  422,5-4232  (May  15, 
1942)  ;  S.  Doc.  No.  5,  78th  Cong.,  1st  sess.,  dated 
February  15,  1943;  S.  Doc.  No.'  198,  78th  Cong., 
2d  sess.,  pp.  2  and  5. 

From  the  foregoing,  it  is  my  conclusion  that  it 
was  intended  that  a  rule  of  reason  should  be  ap- 
plied when  invoking  the  statute  with  respect  to 
seeming  violations.  The  application  of  such  a  rule 
could  well  be  regarded  as  justifying  the  differentia- 
tion between  the  case  of  a  Government  vehicle 
taken  by  an  employee  with  the  intention  in  the  first 
instance  of  using  it  for  personal  reasons,  and  the 
incidental  use  of  such  a  vehicle  for  personal  reasons 
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incidental  to  the  conduct  o£  official  business.  As  to 
what  in  such  circumstances  would  constitute  a  jDcr- 
missible  detour  or  deviation,  it  would  appear  to  be 
necessary  to  turn  lor  legal  analogy  to  decide  cases 
dealing  with  the  liability  of  employees  or  their  em- 
ployers to  third  persons  for  the  consequences  of 
accidents  caused  by  employees  while  using  their 
employers'  vehicles  on  business  of  their  own,  a 
field  which  for  precise  guidance  is  as  unsatisfactory 
as  the  recorded  history  of  the  act,  and  which  may 
be  said  in  the  final  analysis  to  fall  back  upon  what 
appears  to  be  reasonable  in  the  light  of  all  of  the 
circumstances  of  each  case.  See,  for  example, 
Ritchie  V.  Waller,  63  Conn.  155,  28  Atl.  29  (1893)  ; 
Lee  V.  Pierce,  112  Okla.  212,  239  Pac.  989  (1925)  ; 
Hickson  V.  Walker  Co.,  110  Conn.  604,  149  Atl.  400 
(1930). 

I  accordingly  am  constrained  to  hold  that  in  the 
light  of  the  legislative  history  of  the  statute,  the 
prohibition  against  the  use  or  authorization  of  the 
use  of  a  Government-owned  vehicle  "for  other  than 
official  purposes"  does  not  refer  to  an  incidental 
use  of  the  nature  here  involved. 

Warner  W.  Gardner, 

Solicitor. 


Oklahoma   Community   Property   Act- 
Interpretation   Re   Filing   Income 
Tax  Returns 


of  the  letter  to  the  Superintendent  is  enclosed. 
You  will  note  that  this  decision  offers  the  possibility 
of  effecting  a  saving  in  income  taxes  of  married 
Indians  whose  income  is  large  enough  to  reach 
into  more  than  the  first  surtax  bracket  by  filing 
separate  returns  of  the  community  income,  which 
may  be  divided  ecjually  between  them. 

It  would  appear  to  be  the  advantage  of  the  re- 
stricted members  of  the  Quapaw  Tribe  to  file  their 
Federal  income  tax  returns  in  such  a  manner  as  to 
take  advantage  of  the  Community  Property  Act.  It 
must  be  remembered  that,  while  section  51  (b)  of 
the  Internal  Revenue  Code  permits  a  husband  and 
wife  to  elect  between  filing  a  joint  or  separate  re- 
tiUTi,  the  election  becomes  irrevocable  after  the 
due  date  of  the  return.  See  B\tttolnh  v.  Commis- 
sioner 29  F.  (2d)  695;  Rose  v.  Grant,  39  F.  (2d) 
340,  appeal  dismissed  283  U.S.  867;  Einstein  v. 
Commissioner,  10  B.T.A.  240.  While  the  filing  of 
separate  returns  will  undoubtedly  impose  an 
added  burden  upon  your  office,  especially  in  view 
of  the  change  brought  about  by  the  Community 
Property  Act  during  the  taxable  year,  the  savings 
that  may  be  effected  by  filing  such  returns  will 
generally  be  so  large  that  joint  returns  should  not 
be  filed.  If  it  is  not  possible  to  file  separate  returns 
before  March  15,  you  should  seek  an  extension  of 
time  for  the  filing  of  the  returns  from  the  office  of 
the  local  Collector. 

Felix  S.  Cohen, 

Actins  Solicitor. 


March  11,  1946. 

Mr.  H.  A.  Andrews, 

Superintendent,  Quapaw  Indian  Agency, 

Miami,  Oklahoma. 

My  Dear  Mr.  Andrews: 

The  receipt  is  acknowledged  of  your  letter  dated 
February  20,  addressed  to  the  Secretary,  inquiring 
whether  restricted  Indians  of  the  Quapaw  Tribe 
may  take  advantage  of  the  Oklahoma  Community 
Property  Act  of  April  28,  1945,  in  filing  income 
tax  returns. 

A  similar  question  was  recently  raised  by  the 
Superintendent  of  the  Five  Tribes  Agency,  Musko- 
gee, Oklahoma.  Under  date  of  February  4  this 
office  advised  the  Superintendent  that  the  Bureau 
of  Internal  Revenue  in  a  letter  dated  December 
27,  1945,  to  the  Governor  of  Oklahoma,  held  that 
citizens  of  Oklahoma  could  take  advantage  of  the 
community  property  statute  in  the  filing  of  Federal 
income  tax  returns  covering  income  subsequent  to 
July  26,  1945,  the  effective  date  of  the  statute.  For 
your   convenient    reference    and   guidance    a    copy 


Comparative    Grazing   Right   Privileges 

OF  Ute  Indians  and  Non-Indians 

ON  Public  Lands 

April  3,  1946. 

Ernest  L.  Wilkinson,  Esq., 
Attorney  for  the  Ute  Indians, 
c/o  SiqJt.,  Uintah  and  Ouray  Agency, 
Fort  Duchesne,  Utah. 

Messrs.  Knox  Patterson  and  Hugh  C.  Colton, 
Attorneys  for  the  Albert  Smith  Investment 

Co.,  a  corporation, 
The  David  Smith  Estate,  a  co-partnership, 
Blanche,  Moroni  8:  Emory  Smith,  a 

co-partnership, 
Steve  Chuturas,  H.  A.  Tyzack  and  D.   R.  Seeley, 

Salt  Lake  City,  Utah. 

Gentlemen: 

Under  Secretary  Chapman  has  asked  me  to  look 
into   the   comparative    rights    of    the    Ute    Indians 
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and  the  non-Indians  named  above  with  respect  to 
grazing  privileges  on  certain  public  lands  lying 
partly  within  the  boundaries  of  the  former  Un- 
compahgre  Indian  Reservation  in  Utah.  The  par- 
ticular lands  involved  comprise  what  is  now  known 
as  Unit  G  within  Grazing  District  No.  8,  estab- 
lished pursuant  to  the  provisions  of  the  Taylor 
Grazing  Act. 

A  substantial  portion  of  the  lands  were  originally 
a  part  of  the  Uncompahgre  Indian  Reservation 
established  by  Executive  order  of  January  5,  1882. 
With  the  exception  of  lands  allotted  to  some  83 
individual  Indians,  the  reservation  was  restored 
to  the  public  domain  by  the  act  of  June  7,  1897 
(30  Stat.  87) .  The  Indian  title  was  thus  extin- 
guished. It  is  my  understanding  that  the  remain- 
ing lands,  prior  to  withdrawal,  were  part  of  the 
public  domain  free  of  any  claim  of  Indian  title  or 
ownership.  Despite  efforts  extending  over  a  decade, 
legislation  proposing  to  establish  an  Indian  reserve 
has  not  been  enacted  and  the  possibility  of  its 
enactment  now  seems  remote.  Until  it  is  enacted, 
no  title  to,  or  ownership  by  the  Indians  of,  the 
withdrawn  lands  can  be  recognized.  Nevertheless,  in 
virtue  of  long  prior  use  of  at  least  a  part  of  the 
lands  within  this  area  and  the  expenditure  of  ap- 
proximately $300,000,  including  $169,000  of  tribal 
fluids,  in  tlie  purchase  of  base  properties  in  this 
area,  which  expenditures  were  made  with  the  ex- 
pectation that  a  permanent  reserve  would  be  es- 
tablished by  the  Congress  for  the  Indians,  the 
equitable  position  of  the  Indians  is  strong. 

The  non-Indian  users  can  claim  no  vested  rights 
under  the  provisions  of  the  Taylor  Grazing  Act, 
even  if  that  act  were  applicable,  since  the  act  in 
section  3  expressly  declares  that  the  creation  of  a 
grazing  district  or  the  issuance  of  a  permit  pursuant 
to  the  provisions  of  the  act  "shall  not  create  any 
right,  title  or  estate  in  or  to  the  lands."  At  the 
time  of  the  passage  of  the  Taylor  Grazing  Act, 
the  lands  were  covered  by  the  temporary  with- 
drawal of  September  26,  1933.  Administration  of 
the  lands  imder  range  management  in  conformity 
with  the  Taylor  Grazing  Act  as  provided  in  the 
agieement  of  1935  was  temporary  and  limited.  This 
agreement  was  superseded  by  the  agreement  of 
1943,  under  which  the  Indians  now  hold  a  permit 
for  the  entire  area  under  discussion  subject  to  the 
issuance  to  the  non-Indian  users  of  permits  for 
grazing  privileges  on  the  terms  and  conditions  set 
forth  in  the  agreement.  The  non-Indian  users, 
although  entitled  to  equitable  consideration  by  rea- 
son of  prior  use  over  the  years,  have  nevertheless 
refused  to  accept  permits  tendered  to  them  under 
the  agreement  of  1943  and  are,  therefore,  in  the 
position  of  occupying  the  range  without  lawful 
authority. 


No  adjudication  of  the  grazing  privileges  that 
would  attach  to  the  base  properties  of  either  party 
under  the  Taylor  Grazing  Act  has  ever  been  com- 
pleted. I  have  concluded  that  while  neither  the 
Indians  nor  the  non-Indians  have  any  legally  en- 
forceable rights  to  grazing  privileges  on  these  lands, 
both  appear  to  have  equities  of  such  substance  that 
justice  would  be  done  by  the  issuance  to  them  of 
grazing  permits  or  licenses  substantially  in  con- 
formity with  the  provisions  of  the  Taylor  Grazing 
Act.  Subject  to  reconsideration  upon  receipt  of  your 
views,  I  propose  to  make  the  following  recom- 
mendations: 

1.  Applications  for  licenses  or  permits  shall  be 
filed  with  a  special  examiner  to  be  selected  from 
a  region  other  than  Utah.  All  applications  shall 
be  filed  within  not  exceeding  15  days  from  the 
date  of  notice  to  be  given  by  the  examiner.  The 
applications  shall  be  set  down  for  hearing  before 
the  examiner  after  reasonable  notice  to  the  appli- 
cants. The  evidence  submitted  in  support  of  ap- 
plications, and  the  adjudication,  shall  conform  to 
the  requirements  of  the  Federal  Range  Code  ex- 
cept that  the  determination  of  the  grazing  privi- 
leges attaching  to  lands  purchased  for  the  Indians 
shall  be  made  on  the  basis  of  grazing  use  during 
the  priority  period  by  applicants  and  their  prede- 
cessors in  interest  and  upon  the  productivity  of 
the  lands  at  the  time  of  purchase.  The  allocation 
of  Federal  range  shall,  however,  be  made  on  the 
basis  of  productivity  at  the  time  of  adjudication, 
the  difference  to  be  considered  in  a  non-use  status 
with  the  grazing  privilege  to  attach  as  productivity 
of  the  base  properties  is  restored.  Upon  final  ad- 
judication by  the  examiner  of  the  rights  of  any 
applicant,  any  aggrieved  party  shall  have  the  right 
to  appeal  to  the  Secretary  of  the  Interior  within 
30  days  from  the  date  of  the  adjudication. 

2.  The  grazing  capacity  of  the  lands  and  the 
dividing  line  between  winter  and  summer  range, 
agreed  on  by  the  Office  of  Indian  Affairs  and  the 
Grazing  Service  and  as  set  out  in  the  Scott-Lenzie 
report  of  September  12,  1945,  will  be  applied  in 
the  allocation  of  Federal  range. 

3.  Licenses  or  permits  shall  be  issued  to  the 
parties  in  accordance  with  the  final  adjudication. 
So  far  as  should  be  practicable,  the  Indian  and 
white  users  shall  make  separate  use  of  the  range 
in  conformity  with  such  adjudication. 

4.  The  agreement  approved  June  14,  1943,  shall 
remain  in  full  force  and  effect  until  the  adjudica- 
tion shall  have  been  completed.  Unless  the  adjudi- 
cation has  been  completed  by  the  beginning  of  the 
next  glazing  season,  any  party  glazing  livestock  on 
the  range  without  a  license  or  permit  shall  be 
subject  to  suit  for  injimction  and  trespass. 

Your  written   comments   on    the    foregoing   pro- 
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posal  are  invited  at  the  earliest  possible  date, 
copies  of  such  comments  to  be  served  on  each  other. 
If  a  formal  hearing  is  desired  by  either  of  you,  my 
recommendations  will  be  set  down  for  such  a  hear- 
ing before  me  or  other  representatives  of  the  De- 
partment on  a  date  agreeable  to  the  parties. 

Warner  W.  Gardner, 

Solicitor. 


Osage  Estate  Willed  to  Cherokee— Applicability 
OF   Osage   Restrictions   to   Five  Tribes 

April  8,  1946. 

Memorayidum  for  the  Assistant  Commissioner 
of  Indian  Affairs: 

This  has  reference  to  your  memorandum  dated 
January  28,  requesting  the  views  of  this  office  re- 
garding the  correctness  of  advice  given  by  you  to 
the  Superintendent  of  the  Five  Civilized  Tribes 
Agency.  In  effect,  you  advised  the  Superintendent 
that  upon  the  death  of  a  full-blood  Osage  Indian 
allottee,  restricted  lands  devised  by  such  decedent 
to  a  full-blood  Cherokee  Indian  of  the  Five  Civi- 
lized Tribes  became  unrestricted.  We  find  no  error 
in  the  giving  of  such  advice. 

The  reported  facts  are  that  Ben  Mashunkashey, 
a  full-blood  Osage  allottee,  died  on  January  12, 
1941,  leaving  a  will  approved  by  the  Secretary  of 
the  Interior  on  June  30,  1941,  and  admitted  to 
probate  by  the  County  Court  of  Osage  County  on 
July  24,  1941.  A  final  decree  was  entered  October 
3,  1944,  at  which  time  the  testator's  widow,  Mamie 
Mashunkashey  Keith,  a  full-blood  unenrolled  Cher- 
okee Indian,  was  found  entitled  to  one-third  of  the 
estate,  and  the  remaining  two-thirds  interest  was 
set  apart  in  undivided  shares  to  the  surviving 
children  of  the  testator.  One  of  the  beneficiaries 
thereafter  instituted  a  partition  action  in  the  Dis- 
trict Court  of  Osage  County,  Oklahoma,  which  is 
now  docketed  as  Case  No.  18159.  The  other  bene- 
ficiaries are  named  defendants  in  that  action,  to- 
gether with  A.  S.  Sands  who  claims  an  interest  in 
and  a  lien  upon  the  undivided  one-third  interest  of 
Mamie  M.  Keith  because  of  certain  notes,  deeds 
and  a  mortgage  executed  by  her  after  the  testator's 
death  but  prior  to  the  entry  of  the  final  probate 
decree.  A  separate  answer  was  filed  by  the  United 
States  Probate  Attorney  on  behalf  of  Mamie  M. 
Keith,  wherein  it  is  alleged  that  the  notes  in  ques- 
tion, which  served  as  the  basis  for  the  execution  of 
the  deeds  and  mortgage  as  security,  were  given  with- 
out consideration  and  should  be  declared  null  and 
void.  The  request  was  made  by  the  Superintendent 


of  the  Five  Civilized  Tribes  Agency  that  an  inde- 
pendent suit  be  instituted  by  tire  United  States 
to  cancel  the  conveyances  executed  by  Mamie  M. 
Keith  on  the  theory  that  she,  being  a  full-blood 
Cherokee  Indian,  could  not  alienate  her  devised 
interest  without  the  approval  of  the  county  court. 

The  lands  involved  include  the  original  allot- 
ment of  Ben  Mashunkashey  as  well  as  lands  in- 
herited by  him  from  Osage  allottees,  portions  of 
which  apparently  had  been  purchased  by  or  for 
such  allottees  with  restricted  funds  and  title  taken 
on  a  restricted  form  of  deed.  The  Superintendent  j 
states  that  the  lands  were  restricted  while  owned 
by  Ben  Mashunkashey,  no  doubt  because  of  the 
laws  applicable  to  members  of  the  Osage  Tribe  of 
Indians.  The  continued  application  of  those  par- 
ticular laws  would  require  that  the  interest  de- 
vised to  the  Cherokee  widow  be  regarded  as  un- 
restricted upon  the  testator's  death. ^  That  such  is 
the  effect  of  the  Osage  laws  appears  to  be  conceded, 
but  the  Superintendent  contends  that  the  interest 
devised  to  Mamie  M.  Keith,  a  full-blood  Cherokee 
Indian,  is  impressed  with  restrictions  because  of 
certain  statutes  dealing  with  the  property  and  af- 
fairs of  Indians  of  the  Five  Civilized  Tribes. 

Aside  from  the  possible  incongruity  of  an  at- 
tempt to  apply  Five  Tribes  restrictions  to  lands 
which  up  to  the  date  of  death  of  the  Osage  Indian 
allottee  apparently  had  been  regarded  as  subject 
to  Osage  laws,  ^  an  examination  of  the  statutes 
cited  by  the  Superintendent,  as  intrepreted  by  the 
courts,  leads  to  the  conclusion  that  those  enact- 
ments have  no  application  here.  The  Superintend- 
ent refers  to  sections  1  and  8  of  the  act  of  January 
27,  1933,3  and  the  act  of  July  2,  1945,*  as  support- 
ing his  view  that  the  interest  of  the  surviving 
Cherokee  widow  is  restricted.  Earlier  Five  Tribes 
legislation,  particularly  with  respect  to  the  restricted 
status  of  inherited  and  devised  lands,  is  found  in 
the  act  of  May  27,  1908,  as  amended  and  extended 
by  the  acts  of  April  12,  1926,  and  May  10,  1928.^ 
It  is  patent  from  a  reading  of  those  statutes  that 
Congress  was  dealing  there  with  lands  of  members 
of  the  Five  Civilized  Tribes,  and  in  those  enact- 
ments Congiess  spelled  out  the  particular  restric- 
tions which  were  to  govern  those  lands  in  the 
hands  of  full-blood  Indian  heirs  and  devisees  of 
deceased  members  of  the  Five  Civilized  Tribes. 


^Sec.  8.  Act  of  April  18,  1912    (37  Stat.  86)  ;  Sec.  3.  Act  of 
February  27,   1925    (43  Stat.    1008)  ;   Sec  Lamolte   v.    United     I 
States,  2.54  U.S.  570    (1921)  ;  C/.  United  States  v.  MuUendora, 
30  F.  Siipp.  13    (N.D.,  Okla.,  1939). 

=  C/.  Drummond  v.   United  States,  42  F.   Supp.  958,  aff'd. 
131  F.    (2d)    568    (CCA.  10th,  1942). 

M7  Stat.  777. 

"Public  Law  116,  79th  Cong.,  1st  sess. 

=  .35  Stat.  312,  44  Stat.  2.39,  45  Stat.  495. 
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Section  1  of  the  1933  act,  supra,  relied  upon  by 
the  Superintendent,  clearly  cannot  apply  here. 
Aside  from  the  apparent  lack  of  information  that 
the  lands  owned  by  the  deceased  Osage  ancestor 
were  tax-exempt  as  well  as  restricted  in  his  hands, 
the  language  of  the  section  itself  nevertheless  is 
an  effective  bar  to  any  attempt  to  include  within 
its  scope  lands  of  the  type  here  involved.  That 
section  reads  in  part  as  follows: 

"That  where  the  entire  interest  in  any  tract 
of  restricted  and  tax-exempt  land  belonging 
to  members  of  the  Five  Civilized  Tribes  is  ac- 
quired by  inheritance,  devise,  gifts,  or  pur- 
chase, with  restricted  funds,  by  or  for  re- 
stricted Indians  .  .  ."    (Italics  supplied.) 

While  the  surviving  widow,  as  the  acquirer,  comes 
within  the  class  of  "restricted  Indians,"  "  the  lands 
so  acquired  by  her  never  belonged  "to  members 
of  the  Five  Civilized  Tribes."  Such  lands  were 
held  by  Ben  Mashunkashey  and  his  predecessors 
in  title,  all  of  whom  appear  to  have  been  Osage 
Indians  and  members  of  that  tribe. 

Section  8  of  the  1933  act,  supra,  likewise  cannot 
be  invoked  to  impress  restrictions  upon  the  one- 
third  interest  received  by  devise.  While  the  lan- 
guage of  that  section  is  sweeping  in  its  applica- 
tion to  "any  full-blood  Indian  heir,"  there  is  noth- 
ing in  the  section  relating  to  lands  received  by 
devise.  In  that  respect  alone  the  case  of  Carrie 
Louty,  nee  Williams,  v.  L.  C.  Beard,  et  al..  Civil 
No.  711  (U.S.D.C.-E.D.,  Okla.) ,  cited  by  the 
Superintendent,  is  distinguishable.  There,  deeds  to 
inherited  lands  executed  by  full-blood  Indians  were 
held  to  be  void  without  approval  of  the  county 
court  having  jurisdiction  of  the  settlement  of  the 
deceased  allottee's  estate.  The  attempted  alienation 
by  the  Indian  grantors  in  that  case  fell  squarely 
within  the  prohibition  of  section  8  of  the  1933  act 
because  their  interests  in  the  lands  were  those  of 
heirs.  Furthermore,  it  must  be  noted  that  the  lands 
there  involved  had  been  allotted  to  the  heirs'  an- 
cestor as  a  member  of  the  Five  Civilized  Tribes. 

In  addition,  there  is  judicial  authority  for  the 
view  that  section  8  of  the  1933  act  cannot  be  con- 
strued to  include  full-blooded  Indian  devisees  as 
well  as  heirs.  See  Sam  Buck  v.  Sukey  Jenkins,  et  al.. 
Civil  678  (unreported) ,  wherein  a  judgment  was 
entered  June  26,  1943,  by  the  United  States  Dis- 
trict Court  for  the  Eastern  District  of  Oklahoma. 
In  that  suit  the  lands  involved  originally  comprised 
the  allotments  of  Creek  Indian  allottees  and  were 
later  owned  by  Cussehta  Yarhola,  a  full-blood 
Creek  Indian,  who  died  testate  in  the  year  1936. 

"  Glenn  v.  Lewis,  105  F.    (2d)    398    (C.C.A.,  10th,  1939)  . 


One  of  the  testator's  full-blood  Creek  Indian  de- 
visees thereafter  conveyed  her  interest  without  the 
approval  of  the  county  court.  The  Government  at- 
tempted to  invoke  section  8  of  the  1933  act  as 
declaring  that  such  an  alienation  was  void.  The 
court  said,  however  (Conclusions  of  Law,  Fdg. 
15) ,  "By  die  plain  language  of  sec.  8  of  the  1933 
act,  restrictions  apply  only  to  lands  acquired  by 
inheritance  by  full-blood  Indians,  and  not  to  pur- 
chased or  devised   lands."  ^ 

The  Five  Tribes  legislation  which  expressly  im- 
poses restrictions  on  full-blood  devisees  is  found  in 
section  1  of  the  act  of  April  12,  1926.  ^  It  is  ap- 
parent, however,  that  the  interest  acquired  by 
Mamie  M.  Keith  is  not  an  interest  restricted  by 
section  1  of  the  1908  act,  and  the  1926  act  is  of  no 
assistance  therefore  in  imposing  restrictions  on 
the  lands  here  involved  which  were  restricted  under 
separate  Osage  laws. 

Neither  does  the  act  of  July  2,  1945,  supra,  have 
any  bearing  on  the  present  situation.  Section  1  of 
that  act  continues  restrictions  on  lands  purchased 
by  Indians  of  the  Five  Civilized  Tribes  on  deeds 
containing  restrictions  expiring  April  26,  1931. 
That  section  also  validates  titles  to  lands  of  that 
character  conveyed  by  Five  Tribes  Indians  between 
April  26,  1931,  and  the  date  of  the  act.  Section 
2  of  the  1945  act  likewise  validates  titles  to  certain 
lands  conveyed  by  Indians  of  the  Five  Civilized 
Tribes  and  specifically  provides  that  nothing  con- 
tained in  the  act  of  January  27,  1933,  supra,  shall 
be  construed  to  impose  restrictions  on  lands  ac- 
quired by  Indians  of  the  Five  Civilized  Tribes 
which  were  not  restricted  against  alienation  at  the 
time  of  acquisition.  Section  3  of  the  1945  act 
merely  validates  partition  judgments  and  sales  in- 
volving Five  Tribes  lands,  notwithstanding  the 
failure  to  make  the  United  States  a  party  to  those 
proceedings.  Obviously,  the  1945  act  was  designed 
for  the  purpose  of  validating  titles.  We  find  noth- 
ing therein  which  could  be  regarded  as  imposing 
or  continuing:  restrictions  on  lands  which  belonged 
to  a  deceased  Osage  allottee. 


'  The  decision  in  the  Buck  case  has  been  followed  by  the 
Department  of  Justice  in  determining  whether  the  Govern- 
ment should  proceed  in  subsequent  litigation.  See  for  in- 
stance F.  L.  Franklin  v.  Heirs  of  Arlie  Shoemaker,  Civil  No. 
1 160   (U.S.D.C.-E.D.,  Okla.,  unreported) . 

*See  p.  2,  ants.  The  pertinent  portion  of  that  section, 
amending  section  9  of  the  1908  act,  supra,  provides:  "The 
death  of  an  allottee  of  the  Five  Civilized  Tribes  shall  operate 
to  remove  all  restrictions  upon  the  alienation  of  said  allot- 
tee's land:  Provided,  That  hereafter  no  conveyance  by  any 
full-blood  Indian  of  the  Five  Civilized  Tribes  of  any  interest 
in  lands  restricted  by  section  I  of  this  act  [1908  act]  acquired 
by  inheritance  or  devise  from  an  allottee  of  such  lands  shall 
be  valid  unless  approved  by  the  county  court  .  .  ."  (Italics 
supplied.) 
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In  these  circumstances,  it  is  concluded  that  you 
are  justified  in  treating  the  interest  of  Mamie  M. 
Keith  as  unrestricted.  It  is  possible,  however,  that 
the  notes  and  deeds,  as  well  as  the  mortgage, 
executed  by  the  widow,  are  subject  to  attack  for 
the  reasons  pleaded  in  her  answer  filed  in  the 
pending  partition  proceedings.  We  suggest,  there- 
fore, that  this  matter  be  fully  explained  to  Mamie 
M.  Keith  so  that  she  may  if  desired  retain  counsel 
to  protect  her  interests  in  the  District  Court  of 
Osage  County,  Oklahoma. 

Felix  S.  Cohen, 

Acting  Solicitor. 


Whether   Burns  Paiute  Indians  Constitute 

Band  and  Possibility  of  Organization 

Under  IRA 

May  31,  1946. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

There  is  returned  to  you  for  further  information 
and  consideration  the  proposed  constitution  and 
charter  for  tlie  Burns  Paiute  Indian  Community 
of  Burns,  Oregon.  To  be  able  to  organize  under 
the  Indian  Reorganization  Act  of  June  18,  1934  (48 
Stat.  984) ,  a  group  of  Indians  must  either  consti- 
tute a  recognized  tribe  or  band  or  be  residents 
of  a  reservation  (Sol.  Op.  M.  27810,  dated  Decem- 
ber 13,  1934,  pp.  10-11).  The  record  is  not  clear 
in  either  respect. 

When  the  proposal  to  organize  the  Burns  In- 
dians was  first  submitted  to  the  Department,  the 
papers  were  returned  informally  to  Mr.  Haas  be- 
cause it  was  not  clear  that  the  Indians  met  either 
of  the  requirements  for  organization.  The  Burns 
Indians  are  among  those  for  whom  the  Malheur 
Reservation  was  created  by  Executive  orders  of 
September  12,  1872,  May  15,  1875,  and  July  23, 
1880.  The  purpose  in  creating  the  reservation  was 
to  consolidate  those  Oregon  Indians  who  lived  east 
of  the  Cascade  Mountains.  The  lands  of  the  reser- 
vation were  taken  from  them,  however,  and  re- 
stored to  the  public  domain  by  the  Executive  orders 
of  January  28,  1876,  September  13,  1882,  May  21, 
1883,  and  March  2,  1889.  The  Indians  were  dis- 
persed over  a  wide  area,  and  are  at  present  living 
in  the  States  of  California,  Nevada,  Oregon,  and 
Washington.  (See  Sen.  Rep.  No.  1486,  76th  Cong., 
3d  sess.  p.  3.)  Some  of  the  Indians  who  now  re- 
side in  the  vicinity  of  Burns,  Oregon,  received 
public  domain  allotments  in  1896-97,  but  it  ap- 
pears that  they  have  never  resided  on  these  allot- 


ments. The  group  of  Indians  consisting  of  about 
25  families  who  now  propose  to  organize  as  the 
Burns  Paiute  Indian  Community  live  on  two  sites 
near  Burns,  Oregon;  one  of  these  appears  to  be 
a  camp  site  which  was  formerly  a  dump  heap  of 
the  city  of  Burns;  the  other  is  a  subsistence  home- 
stead tract  purchased  with  Federal  funds  which 
apparently  were  made  available  by  the  Emergency 
Relief  Appropriation  Act  of  1935.  It  does  not  ap- 
pear- that  either  of  these  tracts  has  ever  been  set 
aside  as  an  Indian  reservation,  nor  that  the  United 
States  holds  either  of  these  tracts  in  trust  for  the 
Burns  Indians.  The  Department  indeed  has  sought 
unsuccessfully  to  secure  authority  to  establish  the 
subsistence  homestead  lands  as  an  Indian  reserva- 
tion. (See  House  Rep.  No.  250,  76th  Cong.,  1st 
sess.,  on  H.R.  4679.) 

When  the  file  was  resubmitted  to  the  Depart- 
ment with  your  memorandum  of  March  21,  it 
included  a  wananty  deed  dated  March  2,  1928, 
which,  you  pointed  out,  "indicates  the  purchase 
of  a  tract  of  land  for  the  Burns  Paiute  Indians 
residing  in  Harney  County,  Oregon."  You  also 
explained  that  the  article  on  territory  in  the  pro- 
posed constitution  had  been  revised  so  as  to  make 
this  tract,  which  contains  10  acres  of  land,  the  basis 
of  the  proposed  organization.  But  this  deed,  too, 
seems  to  be  an  absolute  conveyance  to  the  United 
States.  It  was  intended  to  correct  an  earlier  deed 
of  October  5,  1926,  by  omitting  therefrom  a  clause 
imder  which  the  tract  would  have  reverted  to  the 
grantor  if  it  ceased  to  be  used  by  the  Government 
as  a  place  of  residence  for  the  Paiute  Indians 
residing  in  Harney  County,  Oregon.  It  does  not 
appear  under  what  authority  or  under  what  cir- 
cumstances this  lOacre  tract  was  acquired;  whether 
it  is  part  of  one  of  the  two  tracts  mentioned  in 
Superintendent  Cloud's  letter  and  report  of  March 
13,  1941,  or  in  addition  to  these  two  tracts;  nor  to 
what  extent  the  Indians  who  propose  to  organize 
actually  reside  on  this  tract.  Mr.  Beatty  in  his 
memorandum  of  December  7,  1945,  mentions  a 
submarginal  land  purchase  adjoining  the  Resettle- 
ment Administration  tract  which  is  merely  used 
by  the  Indians  for  grazing  purposes. 

The  file  is  also  devoid  of  evidence  on  the  ques- 
tion whether  the  Burns  Indians  constitute  a  recog- 
nized band  of  Paiute  Indians.  No  evidence  is  at 
hand  to  show  that  any  specific  appropriations  have 
ever  been  made  by  Congress  for  these  Indians  as 
a  band.  A  few  weeks  ago  the  Department  reqviested 
informally  the  submission  of  any  additional  infor- 
mation in  your  possession  on  the  history  and  status 
of  the  Burns  Indians,  and  a  number  of  files  relat- 
ing to  these  Indians  were  transmitted  to  the  Depart- 
ment. The  files  proved  to  be  of  no  value  in  this 
connection  but  a  sheet  of  paper  included  in  one  of 


June  3,   1946 


Opinions  of  the  Solicitor 


1395 


them  bore  a  notation  indicating  that  there  was  con- 
siderable material  on  the  Burns  Indians  in  file 
8684-2,  Warm  Springs  735,  Parts  1  to  5.  This  file 
was  not,  however,  transmitted  to  tlie  Departjnent. 
The  files  transmitted  to  tlie  Department  are  being 
returned  to  you. 

The  Department  will  be  glad  to  consider  any 
additional  evidence  or  information  which  you  may 
be  able  to  present  l^ut  on  the  basis  of  the  present 
lecord  it  cannot  find  that  the  Burns  Indians  may 
adopt  a  constitution  under  the  Indian  Reorganiza- 
tion Act. 

Felix  S.  Cohen, 

Acting  Solicitor. 


Indian  Reservations  and  Schools- 
Property  Transfer 


M-34500 


June  3,  m6. 


Bureau  of  the  Budget  Circular  No.  A-38,  of  May 
12,  1945,  does  not  affect  existing  law  so  as  to 
preclude  the  authority  of  the  Bureau  of  Indian 
Affairs  where  there  is  Government  property  on 
hand  at  any  Indian  reservation  or  school  not  re- 
quired for  die  use  or  benefit  of  the  Indians  of 
that  reservation  or  school  to  move  such  prop- 
erty to  such  other  Indian  reservations  or  schools 
where  it  may  be  required. 

Cohen,  Acting  Solicitor: 


Mcmnranchim  for  Mr.  E.  E.  Eisenhart, 
Pnrchasing  Officer: 

Reference  is  made  to  your  memorandum  of  April 
18  requesting  to  be  advised  whether  the  provisions 
of  Bureau  of  the  Budget  Circular  No.  A-38,  of 
May  12,  1945,  supersede  existing  law  so  as  to  pre- 
clude the  transfer  of  certain  property  between 
Indian  reservations  or  schools. 

It  is  my  opinion  that  the  Circular  does  not  affect 
the  existing  procedure. 

The  basic  law  is  contained  in  a  provision  of  an 
appropriation  act  dated  March  1,  1907  (34  Stat. 
1015,  1016,  25  U.S.C.  sec.  291)  which  reads  as 
follows: 

"That  hereafter  where  there  is  Government 
property  on  hand  at  any  of  the  Indian  reser- 
vations or  schools  not  required  for  the  use  or 
benefit  of  the  Indians  of  said  reservations  or 
schools,  the  Secretary  of  the  Interior  is  hereby 
authorized   to   move   such   property    to   other 


Indian   reservations   or  schools  where   it  may 
be  recjuired." 

Bureau  of  the  Budget  Circular  No.  A-38  pro- 
vides in  paragraph  2  that  "Ecjuipment  or  supplies 
acquired  for  the  purpose  of  any  appropriation  or 
allocation  shall  not,  unless  specifically  authorized  by 
law,  be  permanently  transferred  for  use  in  further- 
ing the  purpose  of  any  other  appropriation  or  allo- 
cation within  a  department  .  .  .".  (Emphasis  sup- 
plied) 

I  think  it  is  clear  that  the  quoted  provision  of 
the  1907  act  furnishes  the  necessary  specific  legal 
authorization  for  the  Bureau  of  Indian  Affairs  to 
transfer  to  tiie  extent  indicated  supplies  and  equip- 
ment on  liand  at  Indian  reservations  or  schools. 

Felix  S.  Cohen, 

Actiuii  Solicitor. 


Tribal  Authorization  to  Employ  Attorney- 
Delegation  OF  Approval  Authority  to 
Commissioner— Solicitor's  Responsibility 


June  3,  1946. 


Meinovatulinn  for  the  Secretary: 


Section  16  of  the  Indian  Reorganization  Act  of 
June  18,  1934  (48  Stat.  984)  ,  provides  that  tribes 
organized  thereunder  may  employ  legal  counsel, 
"the  choice  of  counsel  and  fixing  of  fees  to  be 
subject  to  the  approval  of  the  Secretary  of  the 
Interior." 

By  a  memorandum  opinion  of  January  22  this 
Office  advised  the  Commissioner  of  Indian  Affairs 
that  it  was  legally  permissible  for  you  to  delegate 
to  him  the  functions  committed  to  you  luider  sec- 
tion 16  of  the  1934  act,  supra,  if  you  deemed  it 
administratively  desirable  to  do  so. 

The  Office  of  Indian  Affairs  has  submitted  drafts 
of  proposed  amendments  to  Parts  14  and  15,  Title 
25,  Indians,  C.F.R.,  to  accomplish  the  delegation. 
These  drafts,  however,  confined  the  delegation  of 
authority  to  the  Commissioner  only.  After  the  mat- 
ter was  discussed  with  officials  of  the  Indian  Service, 
the  drafts  were  revised  to  provide  that  the  dele- 
gated functions  may  be  performed  by  the  Com- 
missioner or  such  other  official  of  the  Indian  Serv- 
ice as  may  be  properly  authorized  to  act  for  and 
in  his  stead.  This  revision  has  been  concurred  in 
by  the  Commissioner. 

You  will  note  that  the  proposed  amendments  do 
not  contain  the  phrase  usually  appearing  in  our 
orders  of  delegation  relating  to  the  retention  of 
responsibility  by  the  Solicitor  for  the  review  of  legal 
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questions.  This  phrase  has  led  to  some  confusion 
by  raising  the  question  of  whether  the  bureau  con- 
cerned must  submit  tlie  files  to  this  Office  or 
whether  legal  review  by  the  Chief  Counsel,  under 
instructions  from  this  Office,  will  suffice.  It  is  under- 
stood, of  course,  that  the  omission  of  this  phrase 
does  not  constitute  an  abdication  by  the  Solicitor  of 
his  authority  or  responsibility  in  such  matters,  but 
that  the  Solicitor  shall  retain  full  power  to  exer- 
cise such  supervision  of  the  legal  work,  either 
within  the  bureau  or  by  review  in  this  Office,  as 
may  be  considered  necessary. 

It   is   recommended    that    the   proposed   amend- 
ments be  approved. 


Felix  S.  Cohen, 

Acting  Solicitor. 


Approved:  June  6,  1946. 


Oscar  1..  Chapman, 

Acting  Secretary  of  the  Interior. 


Restrictions— Undivided  Interest— Osage 
County,  Oklahoma 

June  4,  1946. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

This  will  refer  to  your  memorandum  of  April  12 
relating  further  to  the  application  of  Wahlell  Ware, 
unallotted  half-blood  Osage  Indian,  for  an  order 
removing  restrictions  on  her  undivided  interest  in 
certain  lands  in  Osage  County,  Oklahoma. 

You  state  that  the  interpretation  of  section  3  of 
the  act  of  February  27,  1925  (43  Stat.  1008),  con- 
tained in  your  letter  of  November  15,  1945,  which 
was  returned  for  further  consideration  by  a  mem- 
orandum from  this  office  of  December  17,  1945, 
was  not  intended  to  apply  to  lands  held  under 
restricted  deeds  but  only  to  those  lands  inherited 
by  or  devised  to  Osage  Indians  of  one-half  or  more 
Indian  blood.  You  state  further  that  it  has  been 
the  practice  of  your  office  to  require  heirs  to  ex- 
ecute deeds  and  to  have  such  deeds  approved  by 
the  Secretary  where  the  lands  sought  to  be  freed 
from  restriction  came  to  the  heirs  restricted  by 
virtue  of  section  3  of  the  1925  act,  as  amended, 
but  that  orders  removing  restrictions  have  been 
used  to  free  land  which  was  restricted  by  virtue  of  a 
restrictive  clause  in  the  instrument  of  conveyance. 
You  say  that  the  issuance  of  an  order  removing 
restrictions  would  eliminate  certain  work  incident 
to  the  sale  of  the  restricted  land  but  that  it  would 


also  remove  whatever  protective  measures  your 
office  and  the  Department  have  to  offer  in  the  way 
of  securing  advantageous  sales  of  the  property  for 
the  Indian  owners. 

It  is  my  opinion  that,  as  a  matter  of  law,  an 
order  removing  restrictions  is  equally  effective  as 
is  a  deed  approved  by  the  Secretary  to  free  from 
restrictions  land  inherited  by  or  devised  to  Osage 
Indians  and  restricted  against  alienation  by  section 
3  of  the  act  of  February  27,  1925,  supra,  as  amended 
by  section  5  of  the  act  of  March  2,  1929  (45  Stat. 
1478) . 

The  above  interpretation  of  the  law  would  not 
prevent  your  office,  as  a  matter  of  policy,  from  re- 
fusing to  recommend  the  issuance  of  orders  remov- 
ing restrictions  in  those  cases  where  your  office  be- 
lieved that  the  Indian  owner  would  receive  better 
protection  if  the  contemplated  sale  of  the  property 
were  accomplished  under  the  supervision  of  the  De- 
partment. However,  it  is  not  believed  that  the  nar- 
row interpretation  of  the  law  as  set  out  in  your 
letter  of  November  15,  1945,  is  justified. 

The  Superintendent  of  the  Osage  Agency  states 
that  the  order  affecting  the  lands  of  Miss  Ware  was 
requested  in  order  that  the  present  policy  with 
respect  to  such  orders  might  be  determined.  If 
your  office  believes  that  the  practice  of  requiring 
deeds  approved  by  the  Secretary  should  be  con- 
tinued, it  is  suggested  that  the  Superintendent  be 
informed  that  while  either  form  of  removal  of  re- 
strictions is  acceptable  to  the  Department  as  a 
matter  of  law,  the  present  policy  will  be  continued 
by  your  office. 

Felix  S.  Cohen, 

Acting  Solicitor. 


Ownership  of  Mineral  Estate  in  the  Hopi 
Executive  Order  Reservation 


M-33821 


June  11,  1946. 


The  Executive  order  of  December  16,  1882,  set 
aside  certain  lands  for  the  use  and  occupancy 
of  the  Hopi  Indians  "and  such  other  Indians  as 
the  Secretary  of  the  Interior  may  see  fit  to  settle 
thereon."  At  that  time  and  for  years  prior 
thereto  the  lands  were  occupied  by  the  Hopi 
Indians  and  by  Navajo  Indians,  and  Navajos 
continued  thereafter  to  settle  within  the  area. 
Funds  appropriated  for  Federal  services  such 
as  the  education  of  Indian  children  have  been 
used  throughout  the  years  for  the  benefit  of 
Hopis  and  Navajos  living  within  the  area  and 
the  Secretary  has  regulated  the  grazing  of  the 
livestock  on  the  reservation  belonging  to  Hopis 
and  Navajos,  no  action  being  taken  to  prevent 
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the  further  settlement  of  Navajos  until  the  Secre- 
tary declared  that  Navajo  Indians  would  not  be 
permitted  to  settle  on  the  reservation  after  the 
date  of  ratification  of  the  Hopi  Constitution. 
The  historical  background  shows  that  the  inten- 
tion of  the  Executive  order  was  to  create  the 
reservation  for  the  Hopi  Indians  and  for  the 
Navajo  Indians  then  living  within  the  area,  with 
the  further  settlement  of  Navajos  to  be  per- 
mitted in  the  discretion  of  the  Secretary.  Under 
this  construction  it  is  held  that  the  Hopi  Indians 
and  those  Navajos  within  the  area  who  settled  in 
good  faith  prior  to  the  date  of  ratification  of  the 
Hopi  Constitution  have  coextensive  rights  with 
respect  to  the  natural  resources  of  the  reservation, 
including  the  mineral  estate. 

Under  the  act  of  May  11,  1938  (52  Stat.  347,  25 
U.S.C.  sees.  396a-f) ,  lands  within  the  Hopi 
Executive  Order  Reservation  may  be  leased  for 
mining  purposes,  with  approval  of  the  Secretary, 
by  authority  of  the  Hopi  Tribal  Council  and  the 
duly  authorized  representatives  of  the  Navajos 
having  rights  within  the  reservation.  The  prepa- 
ration of  a  roll  identifying  the  individual  In- 
dians entitled  to  participate  in  the  mineral  estate 
is  unnecessary  unless  it  is  intended  that  the 
proceeds  of  mineral  leasing  be  individualized. 

Cohen,  Acti?ig  Solicitor: 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

The  Commissioner  of  Indian  Affairs  has  re- 
quested that  you  obtain  my  opinion  on  the  fol- 
lowing question: 

Is  the  mineral  estate  in  the  Hopi  Executive 
Order  Reservation  the  sole  property  of  the 
Hopi  Tribe;  and  if  not,  what  is  the  extent  of 
the  interest  of  the  Hopi  Tribe,  and  what  is 
the  extent  of  the  interest  of  the  non-Hopi  In- 
dians who  are  legally  occupying  part  of  the 
Hopi  Executive  Order  Reservation? 

The  so-called  Hopi  Executive  Order  Reservation 
embraces  some  two  and  one-half  million  acres  in 
northern  Arizona,  having  been  created  out  of  the 
public  domain  by  an  order  of  the  President,  dated 
December  16,  1882,  which  set  aside  the  area  "for 
the  use  and  occupancy  of  the  Moqui  [Hopi]  and 
such  other  Indians  as  the  Secretary  of  the  Interior 
may  see  fit  to  settle  thereon."  The  Hopi  Indians 


have  occupied  this  general  area  as  their  ancestral 
home  for  centuries,  living,  for  the  most  part,  in 
villages  located  on  the  high  mesas.  At  least  since 
the  early  part  of  the  nineteenth  century,  however, 
Navajo  Indians  have  also  lived  within  the  area, 
and  the  Indian  population  has  steadily  grown 
from  approximately  2000  in  1882  to  over  7000  to- 
day.^ The  two  Indian  groups  have  retained  their 
separate  tribal  affiliations  and  have  never  been  able 
to  agree  on  a  reservation  boundary  or  a  division 
of  land  use.  The  reservation  is  heavily  overgrazed, 
and  as  the  popidation  has  grown  the  dispute  be- 
tween the  Hopis  and  the  Navajos  within  the  area 
has  reached  serious  proportions. 

Any  determination  of  the  comparative  rights  of 
the  two  Indian  groups  must,  of  course,  take  into 
consideration  the  historical  background  of  the 
ancient  dispute  between  them.  The  problem  out  of 
which  that  dispute  has  grown,  however,  is  largely 
one  of  economics,^  and  its  solution  depends  upon 
factors  that  are  primarily  administrative  rather  than 
legal.  No  attempt  will  be  made  to  solve  it  in  this 
opinion.  I  understand  that  the  Commissioner's  re- 
quest for  my  views  was  prompted  by  inquiries  he 
has  received  as  to  the  procedure  to  be  followed  in 
offering  the  lands  for  mineral  development  under 
the  act  of  May  11,  1938  (52  Stat.  347,  U.S.C.  sees. 
396a-f) ,  which  provides  that  the  ".  .  .  unallotted 
lands  within  any  Indian  reservation  .  .  .  may,  with 
the  approval  of  the  Secretary  of  the  Interior,  be 
leased  for  mining  purposes,  by  authority  of  the 
tribal  council  or  other  authorized  spokesmen  for 
such  Indians  .  .  ."  This  question  of  leasing  pro- 
cedure may  be  decided   upon   legal   grounds. 

In  an  opinion  of  February  12,  1941,  Solicitor 
Margold  considered  and  ruled  upon  the  question 
of  whether  the  Department  could,  without  the  con- 
sent of  the  Indians,  define  a  reservation  boundary 
between  the  Hopis  and  Navajos  living  within  the 
Executive  Order  area,  thereby  creating  grazing 
districts  for  the  exclusive  use  of  the  respective 
groups.  It  was  there  held,  specifically,  that  the 
definition  of  such  a  boundary  would  be  in  viola- 


^  In  1882  the  population  consisted  of  approximately  1,800 
Hopis  and  "a  few  hundred"  Navajos.  (See  the  Commis- 
sioner's letter  of  December  l.S,  1882,  to  the  Secretary,  recom- 
mending creation  of  the  reservation.)  Today  there  are  3,000 
Hopis  and  4,000  Navajos  living  there.  (See  the  report  of  the 
Hopi  Agency  for  March  1944,  entitled  "Long  Range  Program 
for  the  Hopi  Tribe.") 

"The  Congress  is  fully  cognizant  of  the  dispute  between 
these  Indians  and  the  economic  aspects  thereof.  See  Part  18, 
of  the  Survey  of  Conditions  of  the  Indians  in  the  United 
States,  Hearings  before  the  Senate  Subcommittee  on  Indian 
Affairs,  71st  Congress,  M  Session;  Hearings  before  the  Senate 
Committee  on  Indian  Affairs,  72d  Congress,  2d  Session,  on 
Boundary,  Navajo-Hopi  Indian  Reservation;  and  Hearings 
before  the  House  Committee  on  Indian  Affairs,  79th  Con- 
gress, 1st  Session,  on  the  Hopi  Tribe. 
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tion  of  legislation  which  prohibits  the  creation  of 
Indian  reservations  or  changes  in  the  boundaries  of 
existing  reservations  without  authority  of  Congress. 
It  was  also  held  that  the  definition  of  such  a  bound- 
ary would  violate  the  rights  of  the  Hopi  Indians 
within  the  1882  reservation  area  and  would  violate 
the  provisions  of  their  Constitution  which  was  ap- 
proved on  December  19,  1936.  In  discussing  the 
rights  of  the  Hopi  Indians  it  was  demonstrated  in 
the  opinion  that  under  the  executive  order  they 
acquired  the  usual  Indian  title  which  could  not 
be  divested  by  Departmental  fiat,  but  that  their 
rights  were  not  exclusive.  It  was  also  shown  that 
Navajo  Indians  were  living  within  the  area  when 
the  reservation  was  created  in  1882  and  that  Nava- 
jos  in  increasing  numbers  have  continued  to  settle 
there.  Although  I  believe  it  is  implicit  in  the 
opinion  mentioned  that  the  individual  Navajos 
have  rights  within  the  reservation,  the  extent  of 
those  rights,  as  compared  to  those  of  the  Hopis, 
was  not  discussed,  and  since  there  appears  to  be 
considerable  confusion  on  tlie  point  among  the 
Indians 'and  others,  I  believe  it  desirable  that  the 
Department  clarify  its  position  on  the  matter  now. 
The  Executive  Order  of  1882  was  promulgated 
upon  the  recommendation  of  this  Department.  The 
records  of  this  Department  are  therefore  the  most 
trustworthy  source  of  acceptable  evidence  as  to 
the  meaning  and  effect  of  the  order.  C(.  Sioux 
Tribe  of  Indians  v.  United  States,  316  U.S.  317 
(1942)  .  Wlien  the  records  relating  to  events  lead- 
ing to  the  creation  of  the  reservation  are  con- 
sidered together  with  those  showing  the  course  of 
administrative  action  thereafter  taken,  the  meaning 
and  effect  of  the  Executive  order  becomes  reason- 
ably plain.  At  the  time  the  reservation  was  created 
in  1882  the  .Secretary  was  well  informed  as  to 
conditions  among  the  Hopis  and  the  Navajos  by 
reports  he  had  received  from  United  States  Indian 
Inspectors  and  from  the  Commissioner  of  Indian 
Affairs.-'  By  a  treaty  of  June  1,  1868  (15  .Stat.  667)  , 
a  reservation  had  been  established  for  the  Navajos 
in  an  area  lying  to  the  east  of  the  1882  Executive 
Order  area.  The  Navajo  Tribe  relinquished  under 
that  treaty  their  tribal  claims  to  lands  outside  the 
treaty  reservation  and  agreed  to  assist  in  resettling 
within  the  treaty  reservation  the  large  number  of 
individual  Navajos  living  outside  those  boundaries. 
Little  or  no  success  was  had,  however,  in  effecting 
the  removal  of  these  individual  Navajos,  and  since 
the   usable   portion   of  the    treaty   reservation   was 


far  too  small  to  support  the  rapidly  growing 
Navajo  population  no  serious  effort  was  made  to 
accomplish  the  resettlement.  Instead,  an  attempt 
was  made  to  handle  the  administrative  problem 
by  a  series  of  Executive  orders  making  additions 
to  the  Navajo  Reservation.^ 

The  reports  show  that  during  all  this  period 
prior  to  1882  the  Hopis  were  complaining  of  the 
encroachments  and  depredations  of  the  Navajos 
and  non-Indians  in  their  midst.  As  their  forefathers 
had  done  before  them,  the  Hopi  Indians  lived  in 
their  villages  high  on  the  mesas,  coming  down  into 
the  more  fertile  valleys  only  to  tend  stock  and  to 
tend  small  farming  units.  All  efforts  to  remove  them 
to  the  valleys  met  with  failure,  and  their  tradi- 
tional habits  of  life  made  it  difficult,  if  not  impos- 
sible, for  them  to  protect  themselves  against  the 
encroachments  of  the  whites  and  the  Navajos. 
The  Indian  agent  who  had  jurisdiction  over  the 
Hopis  and  Navajos  within  the  area  was  handi- 
capped in  dealing  with  the  situation  because  the 
land  was  part  of  the  public  domain.  In  a  report 
of  May  1,  1879,  Agent  Mateer  reported  numerous 
intrusions  by  the  whites  and  asked  if  there  were 
not  "'some  law  by  which  the  Indians  can  be  pro- 
tected in  their  rights  to  lands  which  they  have 
cultivated  for  a  century  or  more."  In  comprehen- 
sive reports  covering  the  entire  Navajo-Hopi  area, 
submitted  in  July  and  November  1882,  Inspector 
Howard  estimated  that  the  Navajos  living  in  Ari- 
zona to  the  west  of  the  Navajo  Reservation  num- 
bered 8000  and  the  Hopis  numbered  some  2000. 
As  to  the  capacity  of  the  Navajo  Reservation  to 
sustain  all  of  the  Navajo  Indians,  he  stated  that 
if  those  living  in  Arizona  outside  the  Navajo  reser- 
vation were  crowded  back  on  the  reservation,  "it 
would  become  necessary  for  the  United  States  Gov- 
ernment to  feed  them."  He  recommended  the  es- 
tablishment of  a  new  reservation  for  the  Arizona 
Navajos  and  the  Hopis  combined,  with  a  separate 
agent  for  these  two  groups.  He  concluded  that  if 
his  recommendation  were  adopted  and  the  lands 
were  given  a  reservation  status,  the  encroaching 
whites  could  be  excluded,  and  with  a  combined 
agency  the  agent  could  umpire  the  controversies 
between  the  Hopis  and  the  Navajos,  possibly  is- 
suing certificates  of  title  to  the  settlers  within  the 
area  from  both  tribes. 

The  matter  finally  came  to  a  head  as  a  result 


'E.g.,  the  reports  of  Inspector  Vandever,  .September  2,'), 
1873  (ISS.fi/lSV.S)  ;  Inspector  Daniels,  August  16,  1874  (117/ 
1874);  Inspector  Vandever,  for  1877  (1731/1877);  Inspector 
Howard,  July  31,  1882  (1,'')060/1882)  ;  Inspector  Howard, 
November  29,  1882  (1403/1883);  and  the  annual  reports  of 
the  Commissioner  of  Indian  Affairs. 


'  Extension  of  the  Navajo  Reservation  boundaries  has  con- 
tinued by  sinidry  Executive  orders  and  statutes,  the  last  be- 
ing the  act  of  June  14,  1934  (48  Stat.  960)  .  Today  the  Hopi 
Executive  Order  area  lies  wholly  within  tiie  exterior  bound- 
aries of  the  Navajo  Reservation,  and  since  the  latter  is  still 
insufiicient  for  the  needs  of  the  Navajos,  the  problem  <if 
resettlement  of  the  excess  population  living  within  the  Hopi 
area  is  thus  immeasurably  complicated. 
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of  the  activities  of  certain  white  persons.  In  a  letter 
to  the  Commissioner  of  November  11,  1882 
(21371/1882),  Agent  Fleming  reported  open  de- 
fiance of  his  authority  by  a  group  of  white  settlers, 
and  a  resultant  loss  of  his  prestige  and  influence 
with  the  Indians.  He  strongly  urged  that  correc- 
tive action  be  taken,  failing  which  he  would  tender 
his  resignation.  In  response,  the  Commissioner  in- 
structed Agent  Fleming  to  submit  a  description  of 
boundaries  for  a  reservation  that  woiUd  include 
the  Hopi  villages  and  the  agency  site  and  be  "large 
enough  to  meet  all  needful  purposes  and  no  larger." 
After  the  land  descriptions  were  submitted, 
the  Commissioner  recommended  to  the  Secretary 
the  transmittal  to  the  Piesident  of  an  order  setting 
aside  the  area  described  "for  the  use  and  occu- 
pancy of  the  Moqui  [Hopi]  and  such  other  Indians 
as  the  Secretary  of  the  Interior  may  see  fit  to 
settle  thereon."  In  making  this  recommendation 
the  Commissioner  pointed  to  the  peaceful  habits  of 
the  Hopi  Indians  and  to  the  difficulties  encountered 
in  dealing  with  the  white  settlers  due  to  the  want 
of  reservation  status  for  the  lands.  It  was  the  order 
thus  recommended  that  the  President  signed  on 
December   16,   1882. 

The  factual  situation  delineated  above  shows 
clearly,  in  my  opinion,  that  it  was  the  intention 
in  creating  the  reservation  to  set  aside  the  lands 
for  the  use  and  occupancy  of  the  Hopi  Indians  and 
for  the  use  and  occupancy  of  the  Navajos  then 
living  there,  and  to  permit  the  continued  settle- 
ment of  Navajos  within  the  area  in  the  discretion 
of  the  Secretary.  Had  there  been  any  intention  of 
disturbing  the  Navajos  then  occtipying  the  area, 
it  would  have  been  a  comparatively  simple  thing  to 
draft  the  Executive  order  as  to  create  a  reservation 
exclusively  for  the  Hopis.  Biu  that  was  not  done. 
The  prime  need  at  the  time  was  to  provide  Indian 
reservation  status  for  lands  long  occupied  by  Hopis 
and  Navajos  alike,  and  to  retain  administrative 
authority  over  the  further  settlement  of  Navajos 
within  the  area.  This  was  precisely  what  the  Execu- 
tive Order  of  1882  accomplished. 

The  foregoing  views  are  borne  out  by  the  history 
of  subsequent  events.  Except  for  action  taken  by 
the  military  in  1890-1891  to  protect  the  Hopis  in 
their  peaceful  occupation  of  the  traditional  village 
areas,'^  and  the  action  taken  by  the  Department 
in  more  recent  years  in  connection  with  the  neces- 
sary conservation  of  the  range,  no  action  was  taken 
to  prevent  the  settlement  of  Navajos  within  the 
1882  reservation  until  the  Department  took  the 
position  in  a  letter  to  the  Superintendent,  on  Jan- 
uary 8,   1942,  that  Navajos  would  not  be  allowed 


to  settle  on  the  reservation  after  October  24,  1936, 
the  date  of  ratification  of  the  Hopi  Constitution." 
I  do  not  mean  to  imply  that  the  Navajos  could 
acquire  rights  in  the  reservation  through  the  Secre- 
tary's inaction  or  through  his  failiue  to  exercise 
the  discretion  vested  in  him  by  the  Executive 
order.  But  the  Secretary  is  not  chargeable  with 
neglect  in  this  matter.  Throughout  the  years  the 
Secretary  has  sought  and  obtained  funds  from  Con- 
gress which  have  been  used  for  the  education  of 
the  children  of  Hopis  and  Navajos  alike,  and  the 
grazing  of  the  livestock  of  both  groups  has  been 
permitted  and  regulated  by  the  Secretary.  This,  to 
my  mind,  is  conclusive  evidence  that  the  settlement 
of  the  Navajos  on  the  reservation  has  been  sanc- 
tioned and  confirmed  by  the  Secretary,  and  that 
their  settlement  is  therefore  lawful,  resulting  in 
the  necessity  of  recognition  of  their  rights  within 
the  area. 

The  Executive  Order  of  1882  provided  that  the 
lands  were  set  aside  for  the  "use  and  occupancy" 
of  two  classes  of  Indians,  namely,  the  Hopis  and 
others  settled  by  the  Secretary.  As  Solicitor  Mar- 
gold  pointed  out  in  the  opinion  of  February  12, 
1941,  this  was  a  usual  form  of  Indian  title,  carrying 
with  it  the  rights  normally  incident  tp  such  title. 
It  would  be  a  violation  of  the  clear  language  of  the 
Executive  order  to  distinguish  between  the  quality 
of  estate  acquired  by  the  two  groups,  and  I  there- 
fore hold  that  the  rights  of  the  Navajos  within 
the  area  who  settled  in  good  faith  prior  to  October 
24,  1936,  are  coextensive  with  those  of  the  Hopis 
with  respect  to  the  natural  resources  of  the  reserva- 
tion. It  is  settled  by  now,  of  course,  that  the  min- 
eral estate  is  in  the  Indians.  See  the  act  of  March 
3,  1927  (44  Stat.  1347,  25  U.S.C,  sec.  398a),  and 
Cf.  United  States  v.  Shoshone  Tribe  of  Indians, 
304  U.S.  Ill    (1938). 

As  previously  stated,  the  act  of  May  11,  1938, 
supra,  provides  that  the  tmallotted  lands  of  an 
Indian  reservation  may  be  leased  for  mining  pur- 
poses, with  the  approval  of  the  Secretary,  "by 
authority  of  the  tribal  council  or  other  aiuhorized 
spokesmen  for  such  Indians."  The  term  "such 
Indians"  obviously  refers  to  the  Indian  owners  of 
the  reservation.  The  fact  that  the  Indian  owners 
are  of  different  tribal  or  ethnic  groups  shotdd  be 
no  obstacle  to  leasing  under  the  act.  The  Hopi 
Indians  have  a  Tribal  Council  which  is  empowered 
by  Article  VI,  Section  1  (c)  of  their  approved  Con- 
stitution to  handle  such  matters.  But  the  Navajos 


■^See  Indian  Office  files,  Letters  Received,  Files  Nos.  2914/ 
1891;  44I7/189I;  6567/1891;  25561/1891. 


"  As  previously  stated,  the  reservation  is  now  ovcrpopii- 
lated.  Since  it  was  undoubtedly  not  intended  that  the  settle- 
ment of  non-Hopis  continue  beyond  the  "saturation  point" 
it  was  perfectly  proper  for  the  Secretary  to  recognize  that 
the  point  had  been  reached  and  to  declare  that  the  further 
settlement  of  Navajos  would   not   be  permitted. 
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having  rights  within  the  reservation  are  not  mem- 
bers of  the  Hopi  organization  and  the  Hopi 
Tribal  Council  would  therefore  have  no  authority 
to  represent  them.  It  is  my  understanding  that 
these  Navajos  are  represented  on  the  Navajo  Coun- 
cil for  certain  purposes,  but  whether  such  repre- 
sentation would  suffice  for  the  purpose  of  approv- 
ing mining  leases  or  whether  a  special  council 
should  be  called  to  designate  representatives  of  the 
Navajos  of  the  Hopi  Reservation  are  administrative 
questions  which  should  be  considered  in  the  first 
instance  by  the  Indian  Service.  Any  lease  executed 
as  authorized  by  the  Hopi  Council  and  the  repre- 
sentatives of  the  Navajos  concerned  would,  upon 
approval  by  the  Secretary,  satisfy  the  requirements 
of  the  1938  act  and  bind  all  of  the  Indian  owners 
of  the  reservation.  No  necessity  would  arise  for  the 
preparation  of  a  roll  identifying  all  of  the  indi- 
vidual Indians  entitled  to  participate  in  the  min- 
eral estate  unless  it  were  intended  to  individualize 
and  distribute  among  the  Indians  the  proceeds  de- 
rived from  mineral  leasing. 


Felix  S.  Cohen, 

Acting  Solicitor. 


Approved:  June  11,  1946. 


Oscar  L.  Chapman, 

Acting  Secretary  of  the  Interior. 


Maps  of   Lands   Relinquished   by 
Certain  Treaties 

July  2,  1946. 

Mr.  Curtis  E.  Jackson, 
Fort  Hall  Indian  Agency, 
Fort  Hall,  Idaho. 

My  Dear  Mr.  Jackson: 

This  will  refer  to  your  letter  of  May  16,  request- 
ing a  copy  of  a  map  which  will  show  lands  re- 
linquished by  treaties,  etc.,  between  the  Shoshone- 
Bannock  Indians  and  the  Government. 

This  office  does  not  have  available  copies  of  any 
map  which  would  show  all  the  above  information. 
Some  of  the  information  you  seek  is  embodied  in 
the  attached  map.  More  can  be  found  in  "Royce, 
Indian  Land  Cessions,"  which  contains  maps  desig- 
nated as  Plates  Nos.  7,  8,  9,  10,  16,  39,  40,  43,  51, 
52,  58,  59,  66,  and  67,  showing  the  various  trans- 
actions affecting  Shoshone  lands  in  Idaho  and  other 
States  down  to  and  including  August  15,  1894. 

Your  attention  is  called  to  the  decision  of  the 


Court  of  Claims  of  the  United  States,  dated  March 
2,  1942,  in  the  case  entitled  The  Northwest  Bands 
of  Shoshone  Indians  v.  United  States,  95  Ct.  Cls. 
642.  You  will  note  at  page  673  a  copy  of  a  map 
which  was  submitted  to  the  Senate  for  its  consid- 
eration in  connection  with  various  Shoshone 
treaties,  referred  to  by  the  court  in  its  opinion.  The 
opinion  contains  considerable  historical  informa- 
tion concerning  the  various  Shoshone  treaties.  The 
decision  of  the  Court  of  Claims  was  affirmed  by  the 
Supreme  Court  of  the  United  States  on  March  12, 
1945,  325  U.S.  840. 

There  is  enclosed  a  typewritten  copy  of  an  ex- 
cerpt from  a  publication  by  this  Department  en- 
titled "General  Data  Concerning  Indian  Reserva- 
tions" wherein  the  various  acts  of  Congress,  etc., 
dealing  with  the  reservation  and  allotment  of  lands 
of  the  Shoshone-Bannock  Indians,  are  set  forth. 
Additional  citations  to  Shoshone-Bannock  agree- 
ments and  statutes  are  given  at  pages  458  and  479 
of  the  "Handbook  of  Federal  Indian  Law." 

Photostat  copies  of  the  plates  referred  to  above, 
together  with  Royce's  page  references  to  the  appli- 
cable treaties,  statutes  and  Executive  orders  could 
be  made  and  forwarded  to  you  for  a  cost  of  ap- 
proximately $9.80.  If  preferred,  typewritten  copies 
of  the  page  references  could  be  furnished  at  150 
per  100  words.  If  you  are  an  Indian,  this  material 
could  be  furnished  without  charge,  provided  that 
you  furnish  information  as  to  your  roll  number, 
degree  of  blood  and  the  name  of  the  tribe  to 
which  you  belong. 

Felix  S.  Cohen, 

Acting  Solicitor. 


Rights-of-Way  Across  St.  Regis 
Reservation,  New  York 

July  19,  1946. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

The  attached  letter  addressed  to  the  Superintend- 
ent of  the  New  York  Agency  relating  to  a  pro- 
posed power  line  across  the  St.  Regis  Indian  Reser- 
vation is  returned  for  your  further  consideration. 

You  state  that  the  acts  of  February  15,  1901  (31 
Stat.  790,  43  U.S.C.  sec.  959),  and  March  4,  1911 
(36  Stat.  1253,  43  U.S.C.  sec.  961),  which  author- 
ize the  Secretary  of  the  Interior  to  grant  rights-of- 
way  for  transmission  lines  across  Indian  reserva- 
tions, have  not  been  applied  generally  to  the  In- 
dian reservations  in  the  State  of  New  York.  While 
that  statement  may  be  true,  the  Department  has 
not  to  my  knowledge  construed   these  acts  to  be 
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inapplicable  to  the  St.  Regis  Reservation.  The 
lands  of  the  St.  Regis  Indians  are  under  the  pro- 
tection of  the  Federal  Government  and  may  be 
said  to  constitute  an  Indian  reservation  within  the 
meaning  of  the  acts  of  February  15,  1901,  and 
March  4,  1911,  supra.^ 

In  the  absence  of  additional  legislation  by  Con- 
gress I  know  of  no  way  in  which  a  power  company 
could  obtain  the  right  to  construct  transmission 
lines  across  the  St.  Regis  Reservation  if  a  right-of- 
way  cannot  be  granted  under  one  of  the  above  two 
acts,  unless  the  power  line  is  to  be  constructed 
wholly  within  the  boundaries  of  a  legally  estab- 
lished highway  and  then  only  if  the  New  York  law 
permits  the  use  of  highways  for  transmission  line 
purposes.  This  is  so  because  of  the  prohibition 
contained  in  the  act  of  June  30,  1934  (4  Stat.  729, 
25  U.S.C.  s&c.  177)  against  the  purchase,  grant, 
lease  or  other  conveyance  of  lands,  or  of  any  title 
or  claim  thereto,  from  any  Indian  tribe  "unless 
the  same  be  made  by  treaty  or  convention  entered 
into  pursuant  to  the  constitution  .  .  ." 

In  the  light  of  the  above  limitation  of  the  right 
of  the  Indians  to  convey  their  lands,  or  any  in- 
terest therein,  your  suggestion  that  the  power 
company  should  obtain  the  consent  of  the  duly 
constituted  tribal  governing  body  and  easements 
from  the  individual  occupants  of  the  tribal  lands 
proposed  to  be  crossed,  and  that  approval  of  the 
easements  by  your  office  or  the  Department  is  not 
required,  appears  to  need  further  consideration. 
Neither  individual  occupants  of  the  land  nor  the 
tribal  governing  body  can  convey  any  interest  in 
the  land  without  the  consent  of  the  United  States. 
In  this  connection  your  attention  is  called  to  a 
memorandum  of  August  4,  1944,  by  the  then  So- 
licitor General,  Mr.  Charles  Fahy,  relating  to  the 
case  of  United  States  v.  National  Gypsiim  Co.,  141 
F.  (2d)  859  (CCA.  2d,  1944).  For  your  ready 
reference  I  quote  the  memorandum  in  full: 

"In  not  applying  for  certiorari  in  this  case, 
I  leave  this  memorandum  in  the  file  to  indicate 
that  I  do  not  think  the  decision  of  the  Circuit 
Court  of  Appeals  for  the  Second  Circuit  should 
be  an  end  of  the  general  problem.  It  seems  to 
me  that  the  Government,  through  the  Secre- 
tary of  the  Interior,  should  advise  the  State  of 


^  See  memorandum  Land  Division  D.J.,  vol.  5,  p.  236,  that 
upon  the  signing  of  the  treaty  of  May  .3,  1796,  7  Stat.  ,55, 
between  the  State  of  New  York  and  the  seven  nations  of 
Canada,  made  under  the  authority  of  the  United  States, 
wherein,  the  seven  nations  relinquished  to  the  State  all  of 
their  claim  to  the  lands  within  the  State  of  New  York  except 
a  certain  tract  reserved  for  the  St.  Regis  Indians  that  tract 
was  set  apart  as  a  Federal  reservation  for  the  use  and  occu- 
pancy of  the  St.  Regis  Indians. 


position  of  the  Government  is  that  leasing  or 
New  York  through  appropriate  channels  that 
although  certiorari  has  not  been  applied  for 
in  the  National  Gypsum  Company  case  the 
alienation  of  Indian  lands  without  the  consent 
of  the  United  States  should  not  be  continued, 
requesting  that  all  such  leases  or  instruments 
of  alienation  should  be  submitted  for  the  ap- 
proval of  the  United  States.  The  Act  of  May 
11,  1938,  52  Stat.  347,  should  be  relied  upon 
of  alienation  should  be  submitted  for  the  ap- 
respect  to  transactions  on  or  after  the  date  of 
that  enactment." 

If  the  stateinent  contained  in  the  letter  from 
Moses  J.  White  to  the  effect  that  the  poles  for  the 
transmission  of  the  power  will  be  set  along  the 
highway  is  correct,  it  would  appear  that  all  that  is 
necessary  for  voiir  office  to  do  at  this  time  is  to  call 
the  attention  of  the  Superintendent  to  the  decision 
of  the  United  States  Supreme  Court  in  the  Okla- 
homa Gas  and  Electric  Company  case,  318  U.S. 
206.  If,  on  the  other  hand,  it  is  found  that  it  will 
be  necessary  to  cross  Indians  lands  with  the  lines, 
the  Superintendent's  attention  should  be  called  to 
the  acts  of  February  15,  1901,  and  March  4,  1911, 
supra.  The  consent  of  the  tribal  governing  body 
to  the  granting  of  the  necessary  rights-of-way  should 
be  obtained.  Since  individual  Indians  occupy  the 
lands,  apparently  under  some  form  of  tribal  cus- 
tom or  assignment,  it  might  be  well  to  get  the  con- 
sent of  as  many  of  the  individual  Indians  affected 
as  possible. 

Felix  S.  Cohen, 

Acting  Solicitor. 


Exemption  From  Taxation  of  Indian 

Land  Held  Under  a  Restricted 

Deed 

August  7,  1946. 

Lands  purchased  by  a  Klamath  Indian  prior  to 
February  24,  1942,  and  held  under  a  restricted 
deed  may  not  be  conveyed  to  the  United  States 
in  trust  for  the  grantor  for  the  purpose  of  placing 
the  land  in  a  nontaxable  status.  The  act  of  Feb- 
ruary 24,  1942  (56  Stat.  121),  which  authorizes 
the  Secretary  of  the  Interior  to  accept  voluntary 
conveyances  to  the  United  States  in  trust  for  the 
grantor,  and  which  provides  that  while  the  land 
is  so  held  it  shall  be  exempt  from  taxation,  ap- 
plies only  to  conveyances  of  land  held  by  Kla- 
math Indians  with  full  power  of  alienation  and 
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not  to  land  held  by  said  Indians  subject  to  re- 
strictions against  alienation. 


Flanery,  Acting  Solicitor. 


Memorandniii  for  the  Commissioner 
of  India?!  Affairs: 

There  is  returned  herewith  for  your  further  con- 
sideration the  attached  letter  to  the  Superintendent 
of  the  Klamath  Indian  Agency  relating  to  a  tax 
exemption  certificate  executed  by  Marie  Garcia 
Norris. 

The  tax  exemption  certificate  purports  to  be  ex- 
ecuted pursuant  to  the  act  of  June  20,  1936  (49 
Stat.  1542) ,  as  amended  by  the  act  of  May  19,  1937 
(50  Stat.  88)  ,  but,  as  you  state  in  the  attached 
letter,  the  certificate  cannot  be  approved  under 
these  acts  since  the  land  in  question,  though  pur- 
chased in  part  with  restricted  funds  and  held  under 
a  restricted  deed,  was  purchased  by  Mrs.  Norris 
subsequent  to  May   19,   1937. 

You  suggest  that  if  Mrs.  Norris  desires  to  have 
the  land  placed  in  a  nontaxable  status  she  take 
advantage  of  the  act  of  February  24,  1942  (56 
Stat.  121) ,  by  executing  a  deed  to  the  land  in  ques- 
tion to  the  United  States  of  America  in  trust  for 
herself.  You  state  that  when  clear  title  is  shown 
and  the  deed  to  the  United  States  is  approved,  the 
land  will   then  be  in  a  nontaxable  status. 

In  my  opinion  the  land  purchased  by  Mrs.  Nor- 
ris does  not  come  within  the  scope  of  the  act  of 
February  24,    1942,  supra.  That  act  provides: 

"That  the  Secretary  of  the  Interior  be,  and 
he  hereby  is.  authorized  to  receive  on  behalf  of 
the  United  States  from  individual  members  of 
the  Klamath  Tribe  of  Indians  voluntarily  ex- 
ecuted deeds  to  such  lands  as  said  Indians  may 
own  in  fee  simple  free  from  all  encmnbrances, 
said  lands  to  be  held  in  trust  by  the  United 
States  for  said  Indians  and  their  heirs;  and, 
whenever  restricted  funds  are  used  for  the 
purchase  of  lands  for  individual  members  of 
the  Klamath  Tribe  of  Indians,  the  Secretary 
of  the  Interior  is  authorized,  in  his  discretion, 
to  take  title  to  said  lands  in  the  United  States, 
the  same  to  be  held  in  trust  for  said  indi- 
vidual Indians:  Prmnded,  hoioever.  That  while 
any  of  the  foregoing  lands  are  held  in  trust  by 
the  United  States  for  said  Indians,  the  same 
shall  be  subject  to  the  same  restrictions,  im- 
munities, and  exemptions  as  homesteads  pur- 
chased out  of  trust  or  restricted  funds  of  indi- 
vidual Indians  pursuant  to  section  2  of  the 
Act  of  June  20,  1936  (ch.  622,  49  Stat.  1542), 
as  amended  by  the  Act  of  May  19,  1937    (ch. 


227,  50  Stat.  188,  sec.  2) ,  except  the  restrictions, 
immunities,  or  exemptions  of  the  second  pro- 
viso of  said  Act  as  so  amended." 


The  act  does  not  permit  the  acceptance  by  the 
Secretary  of  deeds  to  land  held  subject  to  restric- 
tions against  alienation  but  only  to  lands  held  by 
the  Klamath  Indians  with  full  power  of  alienation. 
This  construction  of  the  statute  is  clearly  borne 
out  by  the  legislative  history  which  shows  that  it 
was  intended  primarily  to  prevent  further  loss  of 
land  to  the  remaining  79  fee  patent  allottees  of  the 
Klamath  Tribe,  thereby  excluding  from  its  applica- 
tion any  Klamath  Indians  holding  land  under  a 
restricted  deed.^ 

Nor  does  the  act  permit  the  Secretary  to  take  title 
in  the  United  States  to  lands  purchased  prior  to 
February  24,  1942,  with  the  restricted  funds  of  in- 
dividual Klamath  Indians.  The  second  provision 
of  the  act  which  permits  the  Secretary  to  take  title 
in  the  name  of  the  United  States  to  be  held  in 
trust  for  individual  members  of  the  Klamath  Tribe 
whenever  their  restricted  funds  are  used  merely 
authorizes  title  to  land  purchased  subsequent  to 
February  24,  1942,  to  be  taken  in  the  name  of  the 
United  States.  That  provision  of  the  act  cannot  be 
given  retroactive  application.^ 

Thus,  the  tax  exemption  which  the  act  affords 
extends  only  to  land  which  had  previously  been 
owned  by  Klamath  Indians  with  full  power  of 
alienation  and  which  was  still  retained  by  the  In- 
dians on  February  24,  1942,  and  to  lands  acquired 
after  February  24,  1942,  with  their  restricted  funds. 
Since  the  land  purchased  by  Mrs.  Norris  does  not 
fall  within  either  category,  she  may  not  be  relieved 
of  the  burdens  of  taxation  by  virtue  of  that  act. 

W.  H.  Flanery, 

Acting  Solicitor. 

Prisidentiai.  Authority  to  Appoint 
Chief  of  Choctaw  Nation 


August  8,  1946. 


M-34620 

Memorandum 

To:  The  Secretary 

From:      Acting  Solicitor 


There  is  attached  a  proposed  letter  to  the  Presi- 
dent recommending  the  reappointment  of  William 


^  S.  Rept.  No.  1052,  77th  Cong..  2d  sess. 

-  The  Senate  Report  cited  in  footnote  1  states:  "Whenever 
in  the  future  the  .Secretary  of  the  Interior  purchases  land  for 
individual  members  of  the  Klamath  Tribe,  he  is  authorized 
to  take  title  in  the  name  of  the  United  States  as  trustee  for 
such  individual  Indians."    (Emphasis  supplied.) 


August  8,  1946 


Opinions  of  the  Solicitor 
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A.  Durant  as  Principal  Chief  of  the  Choctaw  Na- 
tion for  a  term  of  two  years  beginning  August  18, 
1946.  In  connection  with  such  proposed  appoint- 
ment, Mr.  John  H.  Provinso,  Assistant  Commis- 
sioner of  Indian  Affairs,  has  submitted  to  me  a  peti- 
tion signed  by  various  Choctaw  citizens,  wherein 
they  ask  that  a  nominating  convention  or  election 
be  called  for  the  purpose  of  choosing  by  jjopular 
vote  the  Principal  Chief  of  the  Choctaw  Nation. 
In  that  petition  a  question  is  presented  involving 
the  interpretation  of  that  portion  of  section  fi  of 
the  act  of  April  26,  1906, ^  which  reads  as  follows: 

"That  if  the  principal  chief  of  the  Choctaw, 
Cherokee,  Creek,  or  Seminole  Tribe,  or  the 
governor  of  the  Chickasaw  Tribe  shall  refuse 
or  neglect  to  perform  the  duties  devolving 
upon  him  he  may  be  removed  from  office  by 
the  President  of  the  United  States,  or  if  any 
such  executive  becomes  permanently  disabled, 
the  office  may  be  declared  vacant  by  the  Presi- 
dent of  the  United  States,  who  may  fill  any 
vacancy  arising  from  removal,  disability  or 
death  of  the  incumbent,  by  appointment  of  a 
citizen  by  blood  of  the  tribe." 

The  particular  question  involved  arises  because 
of  the  petitioners'  statement  to  the  effect  that  the 
President's  authority  to  appoint  exists  only  through 
the  happening  of  one  of  the  various  contingencies 
named  in  the  statute,  with  the  apparent  inference 
that  none  of  such  contingencies  has  occurred  Avhich 
woidd  serve  as  a  basis  for  the  proposed  reap])oint- 
ment  of  Chief  Durant. 

It  is  believed  that  the  President's  present  author- 
ity in  this  matter  stems  from  the  time  his  appoint- 
ing powers  were  invoked  by  reason  of  the  occur- 
rence of  one  of  the  contingencies  provided  by  the 
statute,  i.e.,  the  refusal  or  neglect  of  a  Principal 
Chief  to  perform  his  duties  or  the  disability  or 
death  of  such  officer.  An  examination  of  the  De- 
partment's files  discloses  that  as  early  as  February 
15,  1911,  the  President  had  occasion  to  invoke  the 
terms  of  the  statute,  at  which  time  he  appointed 
Victor  M.  Locke,  Jr.,  as  Principal  Chief  of  the 
Choctaw  Nation  to  fill  the  position  vacated  by  the 
death  of  Green  McCurtain.^  Successive  Presidential 
appointments  were  made  from  time  to  time  at  the 
recommendation  of  this  Department,  such  appoint- 
ments extending  "during  the  pleasure  of  the  Presi- 
dent of  the  United  States  for  the  time  being."  Upon 
the  death  of  Principal  Chief  William  H.  Harrison 
on  September  25,  1929,  the  Department  initiated 
the  practice  of  recommending  to  the  President  that 


^S4  Stat.  137. 

'  Correspondence  in  the  files  indicates  that  Green  McCur- 
tain  was  the  last  tribally  elected  Chief  of  the  Choctaws. 


he  appoint  Principal  Chiefs  of  the  Choctaw  Nation 
for  fixed  terms.  Ben  Dwight,  the  successor  of  Wil- 
liam H.  Harrison,  was  so  appointed.  He  held  office 
for  successive  terms  from  February  18,  1930,  the 
date  of  his  first  appointment,  until  the  date  of  his 
resignation  on  January  1,  1937.'  William  A.  Durant, 
the  piesent  incumbent,  thereafter  was  appointed 
to  fill  Ben  Dwight's  unexpired  term,  and  since 
July  22,  1938,  he  has  been  recommended  and  ap- 
pointed for  successive  two-year  terms. 

Section  6  of  the  1906  act,  supra,  vests  the  power 
of  appointment  of  Principal  Chiefs  of  the  Choctaw 
Nation  in  the  President.  No  limitations,  reserva- 
tions or  conditions  are  imposed  or  implied  by  the 
Congress  with  respect  to  such  appointment,  except 
that  the  appointee  must  be  a  citizen  by  blood  of 
the  tribe.  The  Congress  likewise  did  not  provide 
that  the  appointment  of  a  Principal  Chief  shoidd 
be  for  any  prescribed  length  or  period  of  time.  In 
the  absence  of  such  directions  by  the  legislative 
body,  it  is  reasonable  to  conclude  that  Congress 
intended  to  conmiit  to  the  President  a  discretion 
with  respect  to  the  fixing  and  limiting  of  his  ap- 
pointees' tenure  in  office,  including  the  periods 
they  were  to  serve.*  Such  a  conclusion  woidd  seem 
to  be  fortified  by  the  fact  that  with  respect  to  cer- 
tain other  Presidential  appointees  for  the  Choctaw 
Nation,  such  as  mining  trustees,  a  definite  term  of 
office  was  prescribed  by  the  Congress."'  ITpon  the 
death  of  William  H.  Harrison,  the  President  chose 
to  grant  temporary  or  short-term  appointments,  at 
the  expiration  of  each  of  which  he  was  likewise  free 
to  reappoint  the  inciunbent  or  look  elsewhere  for 
his  appointee.  This  conclusion  is  in  accord  with 
the  practical  interpretation  which  has  been  placed 
upon  the  1906  statute  by  this  Department  and 
which  has  continued  without  question  for  a  period 
of  more   than    thirty   years. 

Since  the  art  of  1906  is  silent  concerning  the 
manner  in  which  the  Principal  Chief  shall  be  se- 
lected, the  method  of  selection  is  likewise  left  to 
the  discretion  of  the  President.  In  the  exercise  of 
this  discretion,  he  may  make  the  appointment  as 
lieretofore  or  he  may  be  guided  by  the  wishes  of 
the  Clioctaw  people.  The  Department  apparently  is 

'  All  of  those  terms  were  for  two-year  periods  with  the 
exception  of  a  six-month  appointment  beginning  February 
18,  19.S4. 

Mt  appears  to  be  the  general  ride  that  where  an  office 
liaving  no  fixed  term  is  filled  by  appointment,  the  appointing 
power  may  fix  the  term,  or  it  may  be  held  at  its  plea,sure.  See 
Anderson  v.  City  of  Jacksonville,  41  N.E.  (2d)  956  (111., 
1942)  ;  Kinsland  v,  Mackey,  8  S.E.  (2d)  598  (N.C.  1940)  ; 
Southern  Ry.  Co.  v.  Hamilton  Co.,  138  S.W.  (2cl)  770,  772 
(Tenn.  1939);  Wheelis  v.  Franks,  72  S.W.  (2d)  231,  233 
(Ark.,  19.34):  Childs  v.  State,  113  Pac.  545  (Okla.,  1910/ 
Matter  of  Hennen,  13  Pet.  2,30    (U.S.,  1839)  . 

=  Act  of  June  28,  1898  (.30  Stat.  495,  510)  ,  which  provides 
for  a  term  of  four  years. 
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in  sympathy  with  the  desire  of  the  Choctaw  people 
to  choose  their  own  Chief,  as  evidenced  by  a  letter 
written  July  16,  1946,  by  Assistant  Secretary  David- 
son to  Mrs.  Myrtle  Creason,  Oklahoma  City,  Okla- 
homa. In  that  letter  the  Assistant  Secretary  pointed 
out,  however,  that  with  respect  to  the  pending 
appointment,  it  would  not  be  practical  to  call  a 
convention  before  the  date  of  expiration  of  the 
present  term  of  office,  but  that  the  local  officials 
would  be  requested  to  offer  recommendations  con- 
cerning procedures  which  could  be  established  by 
which  the  wishes  of  the  tribal  membership  might 
be  made  known.  Since  a  vacancy  in  the  position  of 
Principal  Chief  would  be  unfortunate  at  this  par- 
ticular period,  I  have  surnamed  the  pro{x>sed  letter 
to  the  President. 

W.  H.  Flanery, 

Acting  Solicitor. 


Rights  of  Cheyenne  and  Arapaho 

Indians  in  Lands  Allotted  to 

Mennonites 


M-34459 


August  8,  1946. 


Cheyenne  and  Arapahoe  Indians  retained  no  rever- 
sionary rights  in  lands  ceded  to  the  United 
States  under  the  act  of  March  3,  1891  (26  Stat. 
989,  1022) .  Even  though  General  Conference  of 
Mennonites  of  North  America  ceased  using  lands 
for  religious  or  educational  purposes,  for  which 
patent  in  fee  was  issued  in  1907,  any  action  by 
the  United  States  to  set  aside  or  cancel  the  pat- 
ent is  barred  by  limitation  under  the  act  of 
March  3,  1891  (26  Stat.  1093,  43  U.S.C.  sec. 
1166),  unless  it  could  be  proved  that  the  patent 
was  procured  through  misrepresentation  or 
fraud.  Limitation  would  not  commence  to  run 
until  discovery  of  the  fraud.  However,  the  doc- 
trine of  laches  may  be  invoked  against  the 
United  States.  Recognizing  the  inadequacy  of  the 
consideration  received  by  the  Indians  for  such 
lands.  Congress  has,  on  numerous  occasions,  di- 
rected that  the  proceeds  therefrom  be  placed  to 
the  credit  of  the  Indians  or  has  made  the  lands 
available  for  Indian  use.  Full  investigation 
should  be  made  concerning  the  facts  and  circum- 
stances surrounding  the  procurement  of  the  pat- 
ent and  the  actual  use  of  the  land  by  the  Men- 
nonites from  the  date  patent  issued,  in  order  that 
it  may  be  determined  whether  the  United  States 
might  successfully  maintain  an  action  to  cancel 
the  patent  or  to  recover  the  proceeds  derived  by 
the  Mennonites  from  leasing  the  land  and  not 


occupying  and  using  it  for  religious  and  educa- 
tional work,  as  asserted  by  the  Indians. 

Memorandum  for  the  Commissioner 
of  Indian  Affairs: 

You  have  requested  my  opinion  concerning  what 
rights,  if  any,  the  Cheyenne  and  Arapahoe  Indians 
may  have  in  certain  land  for  which  patent  in  fee 
was  issued  to  the  General  Conference  of  Mennon- 
ites of  North  America  on  March  13,  1907,  under 
the  act  of  June  21,  1906  (34  Stat.  325,  365).  The 
land  in  question  is  described  as  the  NI/2NEI4 
Sec.  30,  T.  19  N.,  R.  13  W.,  I.M.,  Oklahonia. 

This  land  is  part  of  the  tract  ceded  to  the  United 
States  by  the  Cheyenne  and  Arapahoe  Indians  in 
their  agreement  of  October  1890,  which  was  rati- 
fied by  the  Congress  on  March  3,  1891  (26  Stat. 
989,  1022). 

Article  IV  of  the  agreement  provides  that  "wher- 
ever .  .  .  any  religious  society  or  other  organization 
is  now  occupying  any  portion  of  reservation  lands 
for  religious  and  educational  work  among  the 
Indian  [sic]  the  land  so  occupied  may  be  allotted 
and  confirmed  to  such  society  or  organization;  not, 
however,  to  exceed  160  acres  to  any  one  society  or 
organization,  so  long  as  the  same  shall  be  so  occu- 
pied and  used  .  .  ."    (Emphasis  supplied.) 

The  act  of  June  21,  1906,  authorizes  any  mission- 
ary society  or  religious  organization  now  occupy- 
ing, for  religious  or  educational  work  among  the 
Indians,  any  lands  in  Oklahoma  territory  hereto- 
fore ceded  to  the  United  States  by  the  Indians, 
and  reserved  to  such  organization  for  such  religious 
uses  on  the  schedules  of  allotments  approved  by 
the  Secretary  of  the  Interior,  to  apply  for  a  patent 
within  two  years  and  the  Secretary  is  authorized 
and  directed  to  issue  patent  in  fee  on  such  appli- 
cation, provided  that  when  the  Indians  in  their 
agreement  ceding  the  lands  to  the  United  States 
reserved  to  themselves  a  reversionary  interest  in 
such  lands,  such  religious  society  shall  pay  therefor 
a  fair  valuation  to  be  fixed  by  the  Secretary,  but 
not  less  than  the  price  paid  the  Indians  by  the 
United  States  for  the  lands  so  ceded  and  the  pro- 
ceeds therefrom  shall  be  placed  in  the  United 
States  Treasury  to  the  credit  of  the  tribes  by  whom 
such  lands  were  ceded. 

The  Cheyenne  and  Arapahoe  Reservation  was 
allotted  in  1891  and  the  Nl/oNEl^,  Sec.  30,  T.  19 
N.,  R.  13  W.,  I.M.  was  confirmed  to  the  Mennonite 
Mission  Board  for  religious  and  educational  pur- 
poses. The  schedule  of  allotments  was  approved  by 
the  Secretary  on  April  1,  1892. 

By  letter  dated  February  19,  1907,  the  Commis- 
sioner of  Indian  Affairs  forwarded  the  application 
of  the  General  Conference  of  Mennonites  of  North 
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America  for  a  patent  to  the  Secretary  and  advised 
him  that  the  agreement  of  1890  of  the  Cheyenne 
and  Arapahoes  does  not  contain  a  reversionary  in- 
terest in  the  lands,  and  recommended  the  issuance 
of  a  patent  in  fee  under  the  1906  act.  By  letter 
dated  February  25,  1907,  the  Secretary  directed  the 
Commissioner  of  the  General  Land  Office  to  issue 
the  patent  in  fee,  which  was  done  on  March  13, 
1907. 

According  to  the  letter  of  December  6,  1906,  to 
the  Commissioner  from  the  Superintendent  of  the 
Cheyenne  and  Arapahoe  Reservation,  the  land  in 
question  was  then  occupied  by  the  Mennonite  Mis- 
sion. The  Indians  assert  that  the  land  has  not  been 
used  for  religious  or  educational  pur{X)ses  since 
1900. 

You  have  jx)sed  three  questions  for  my  con- 
sideration: 

1.  If  there  is  a  reversionary  interest  in  the  tribe 
with  respect  to  these  lands,  could  payment  of  fair 
evaluatipn  be  obtained,  and  from  whom? 

2.  If  it  can  be  shown  that  the  Mennonites  were 
not  using  the  land  for  religious  or  educational 
purposes  at  the  time  of  application  for  the  patent 
and  the  issuance  thereof,  would  this  constitute 
sufficient  irregularity  to  justify  cancellation  of  the 
patent? 

3.  If  either  or  both  of  the  above  questions  are 
answered  affirmatively,  could  the  Indian  collect 
the  proceeds  from  the  Mennonites  resulting  from 
leasing  the  land  during  all  these  years? 

These  questions  will  be  answered  in  the  order 
named. 

1.  Under  Article  II  of  the  Cheyenne  and  Arapa- 
hoe Agreement  of  1890  (26  Stat.  989,  1022) ,  the 
Indians  ceded,  conveyed,  transferred,  relinquished 
and  surrendered  forever  and  absolutely  "without 
any  reservation  whatever,  express  or  implied,  all 
their  claim,  title  and  interest  of  every  kind  and 
character,  in  and  to  the  lands  .  .  ."  It  is  quite  clear, 
therefore,  that  the  Indians  have  no  legal  reversion- 
ary rights  in  the  ceded  area.  However,  although 
the  Congress  has  been  fully  apprised  of  this  fact, 
that  body  has  on  mmierous  occasions  authorized 
disposition  of  such  lands  and,  recognizing  the  in- 
adequacy of  the  consideration  received  by  the  In- 
dians for  such  lands,  has  directed  that  the  proceeds 
therefrom  be  placed  to  the  credit  of  the  Indians,  or 
has  made  the  lands  available  for  Indian  use.  (See 
H.  Rept.  No.  704,  62d  Cong.,  2d  sess.,  and  the  act 
of  April  13,  1938  (52  Stat.  213) .  Also  H.  Rept.  No. 
978,  78th  Cong.,  2d  sess.) 

2.  Whether  the  patent  could  now  be  set  aside  or 
canceled  depends  upon  proof  of  the  following  facts: 
(a)  that  the  patent  was  procured  through  misrep- 
resentation or  fraud;  (b)  that  the  6-year  period 
of  limitation   prescribed   by   the  act  of   March   3, 


1891  (26  Stat.  1093,  43  U.S.C.  sec.  1166),  has  not 
run  since  discovery  of  the  fraud;  and  (c)  that  the 
Government  has  not  been  guilty  of  laches  in  dis- 
covering the  fraud,  even  though  the  perpetration 
thereof  was  concealed.  Exploration  Company,  Ltd. 
V.  United  States,  247  U.S.  435;  United  States  v. 
Diamond  Coal  and  Coke  Company,  255  U.S.  323. 
Your  second  question  cannot  be  answered  fully 
until  all  the  facts  and  circumstances  in  connection 
with  the  procurement  of  the  patent  are  before  me 
for  consideration.  It  is  suggested  that  a  full  investi- 
gation be  made  and  that  a  complete  report  be 
rendered  thereon. 

3.  Since  the  Indians  have  relinquished  all  right, 
title  and  interest  in  the  ceded  area,  it  is  evident 
that  they  could  not  collect  the  proceeds  from  the 
Mennonites  resulting  from  leasing  the  land  and 
not  using  the  same  for  religious  or  educational 
purposes,  if  investigation  shows  that  the  lands  have 
been  so  leased.  Whether  the  United  States  could 
successfully  maintain  such  an  action  will,  of  course, 
depend  upon  the  facts  developed  by  a  thorough 
investigation.  Should  the  Government  succeed  in 
recovering  the  proceeds  of  leasing,  further  action 
by  the  Congress  would  be  required  in  order  to 
place  such  funds  to  the  credit  of  the  Indians.  Favor- 
able consideration  by  Congress  would  be  in  har- 
mony with  its  past  recognition  of  the  Indians' 
equitable  rights  in   the  lands. 

The  record  before  me  contains  no  evidence  con- 
cerning the  leasing  of  the  land  by  the  Mennonites. 
The  investigation  should  cover  all  of  the  facts  in 
connection  with  the  use  of  the  land  by  the  Men- 
nonites since  the  issuance  of  the  patent. 

Upon  submission  of  a  complete  report  on  all  of 
the  controlling  facts  hereinabove  pointed  out,  fur- 
ther consideration  will  be  given  to  the  questions 
presented. 

W.  H.  Flanery, 

Acting  Solicitor. 


Authority  of  Secretary  to  Transfer 

Hospital  Building  in  Alaska 

to  Territory 


M-34711 


October  16,  1946. 


In  the  absence  of  specific  legislative  authority  there 
is  no  power  in  the  head  of  an  executive  depart- 
ment to  dispose  of  Government  property  by 
alienating  the  title,  ownership  or  control  thereof. 

The  Interior  Department  Appropriation  Act  for 
1947  (Public  Law  478)  authorized  the  transfer 
to  the  Secretary  of  the  Interior  for  the  use  of  the 
Bureau  of  Indian  Affairs,  certain  naval  facilities 
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and  Army  installation,  including  the  hospital 
building  concerned,  and  supplies  and  equipment 
needed  to  operate  the  facilities  for  school  and 
hospital  purposes. 

The  Secretary  of  the  Interior  is  without  legislative 
authority  to  transfer  the  property  to  the  Terri- 
tory of  Alaska. 

The  issuance  of  a  revocable  permit  to  the  Terri- 
tory permitting  certain  uses  of  the  projDerty  un- 
der an  arrangement  which  is  mutually  satisfac- 
tory would  not  involve  an  alienation  of  the  title, 
ownership  or  control  of  the  property. 

Mastin  G.  White,  Solicitor: 

Memorandum 

To:  The  Director, 

Division  of  Territories  and  Island  Posses- 
sions 

From:      The  Solicitor 

Subject:  Orthopedic  space  in  Sitka  Hospital, 
Alaska 

Reference  is  made  to  your  memorandiun  of  Oc- 
tober 1,  requesting  my  opinion  as  to  whether  vuider 
existing  law  a  hospital  building  at  Sitka,  Alaska, 
now  being  operated  by  the  Bureau  of  Indian  Af- 
fairs, may  be  transferred  to  the  Territory  of  Alaska 
and  operated  as  an  orthopedic  clinic  and  hospital 
at  territorial  expense. 

From  the  facts  stated  in  your  memorandum  and 
the  information  disclosed  by  the  correspondence  in 
the  files  of  the  Department,  it  appears  that  the  pro- 
posal has  been  under  consideration  for  some  time 
and  that  the  Commissioner  of  Indian  Affairs,  by 
a  memorandiun  dated  September  30,  advised  the 
Secretary  that  the  Law  Division  of  his  office  had 
concluded  that  it  was  not  possible  under  existing 
law  to  carry  out  the  plan  of  the  territorial  officers 
which  proposes  that  the  property  be  tinned  over  to 
the  Territory  for  operation  for  the  purposes  stated. 
The  Commissioner,  however,  reported  that  he  had 
explored  other  possibilities  and  had  instructed  the 
local  superintendent  of  the  Alaska  Native  Service 
to  take  the  matter  up  with  the  Territorial  Health 
Department,  with  a  view  to  reaching  an  agreement 
upon  a  plan  to  furnish  the  needed  medical  care 
for  both  white  and  native  children. 

The  correspondence  discloses  that  the  hospital 
l)uilding  under  consideration  is  a  part  of  the  prop- 
erties and  facilities  of  the  Navy  Department  which 
were  made  avaiLible  for  transfer  to  the  Secretary  of 
the  Interior  for  the  use  of  the  Bureau  of  Indian 
Affairs,  by  a  provision  in  the  Interior  Department 
Appropriations  Act  for  1947  (Public  Law  478)  , 
which  reads  as  follows: 


"The  Secretary  of  the  Navy  and  the  Secre- 
tary of  War  are  hereby  authorized  to  transfer 
to  the  Secretary  of  the  Interior  for  the  use  of 
the  Bureau  of  Indian  Affairs,  without  compen- 
sation therefor,  the  entire  Sitka  naval  base  on 
Japonski  Island  and  the  entire  Army  installa- 
tions on  the  adjacent  Charcoal  and  Alice  Is- 
lands, located  in  Alaska,  including  the  land, 
buildings,  and  utilities,  with  the  drawings,  per- 
taining thereto,  and  all  materials  and  equip- 
ment on  both  installations,  and  in  addition, 
the  said  Secretaries  and  the  War  Assets  Admin- 
istrator are  authorized  to  transfer  to  the  De- 
partment of  the  Interior  for  the  use  of  the 
Bureau  of  Indian  Affairs,  without  compensa- 
tion therefor,  any  other  surplus  materials,  sup- 
plies, and  equipment  needed  to  equip  and 
operate  these  facilities  for  school  and  hospital 
purposes." 

Since  Congress  has  authorized  the  Secretary  of 
the  Navy  to  transfer  the  property  to  the  Secretary 
of  the  Interior  for  the  use  of  the  Bureau  of  Indian 
Affairs,  the  proposed  transfer  to  the  Territory  of 
Alaska  would  be  unauthorized  in  the  absence  of 
additional  legislative  authority.  29  Op.  Atty.  Gen. 
205,  272;  33  Op.  Atty.  Gen.  288;  cf.  37  Op.  Atty. 
Gen.  459. 

It  is  my  understanding  that  an  effort  is  being 
!nade  to  work  out  an  arrangement  which  would 
be  mutually  satisfactory.  In  this  connection,  I  wish 
to  call  your  attention  to  the  possibility  of  the  is- 
suance of  a  revocable  permit  to  the  Territory,  if 
this  should  be  compatible  with  the  requirements 
of  the  Bureau  of  Indian  Affairs.  Such  a  practice 
has  been  sanctioned  by  the  Attorney  General.  29 
Op.  Atty.   Gen.   205,  207. 

Mastin  G.  White, 

Solicitor. 


Prohibition  Against  Certain  Former 

Employees  Participating  in  Disposal 

OF  Surplus  Property 


M-3472] 


October  21,  1946. 


Section  27  of  the  Surplus  Property  Act  of  1944  (act 
of  October  3,  1944,  58  Stat.  765,  781,  50  U.S.C. 
App.,  Sup.  V,  sec.  1636) ,  prohibiting  any  person 
who  ratified,  approved,  or  authorized  the  dispo- 
sition of  any  surplus  property  under  the  act  or 
recommended  any  such  approval,  authorization 
or  ratification  as  part  of  his  official  duties,  from 
subsequently     acting    as    counsel,     attorney,    or 
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agent,  or  being  employed  as  representative,  in 
connection  with  any  matter  involving  the  dis- 
position of  surplus  property  by  his  former 
agency,  is  not  applicable  to  an  employee  of  the 
Territorial  Surplus  Property  Office  whose  official 
duties  consisted  of  the  appraisal  of  property  al- 
ready declared  surplus,  and  did  not  include  the 
enumerated  actions. 

Mastin  G.  White,  Solicitor: 

Memorandum 

To:  Director  of  Personnel 

From:      The  Solicitor 

Subject:  Transfer  of  Inspector-Appraiser  in  Terri- 
torial Surplus  Property  Office  in  Indian 
Service 

The  personnel  file  of  Raymond  T.  Mathews  and 
other  relevant  documents  have  been  referred  to  me 
for  a  determination  as  to  whether  his  duties  as  an 
inspector-appraiser  with  the  Territorial  Surplus 
Property  Office  would  preclude  his  employment  by 
the  Indian  Service  in  a  position  the  duties  of  which 
would  include  the  acquisition  of  surplus  property 
for  the  Indian  Service. 

On  the  basis  of  the  papers  before  me,  I  am  of 
the  opinion  that  Mr.  Mathews  may  properly  be 
transferred,  but  I  urge  that  inquiry  be  made  to  as- 
certain whether  Mr.  Mathews  has  actually  per- 
formed duties  other  than  those  stated  in  his  job 
sheet. 

Section  27  of  the  Surplus  Property  Act  of  1944 
(act  of  October  3,  1944,  58  Stat.  756,  781,  50  U.S.C. 
App.,  Supp.  V.  sec.  1636)  ,  reads  as  follows: 

"Sec.  27.  No  person  employed  by  any  Gov- 
ernment agency,  including  commissioned  offi- 
cers assigned  to  duty  in  such  agency,  shall  dur- 
ing the  period  when  such  person  is  engaged 
in  such  employment  or  service,  or  for  a  period 
of  two  years  after  the  time  when  such  em- 
ployment or  service  has  ceased,  act  as  counsel, 
attorney,  or  agent,  or  be  employed  as  repre- 
sentative, in  connection  with  any  matter  in- 
volving the  disposition  of  surplus  property  by 
the  agency  in  which  such  person  was  em- 
ployed, if  such  person  during  his  employment 
with  such  agency  ratified,  approved,  or  autho- 
rized the  disposition  of  any  surplus  property 
pursuant  to  the  provisions  of  this  Act  or  rec- 
ommended any  such  approval,  authorization, 
or  ratification  as  part  of  his  official  duties.  Any 
person  violating  the  provisions  of  this  section 
shall  be  fined  not  more  than  $10,000,  or  im- 
prisoned for  not  more  than  one  year,  or  both." 


The  purpose  of  this  section  is  to  prevent  loss  to 
the  Government  in  its  disposition  of  surplus  prop- 
erty by  reason  of  experience  and  information 
gained  by  persons  formerly  occupying  positions  in 
which  they  were  responsible  for  the  disposition  of 
such  property.  It  is  therefore  arguable  that  the 
section  is  not  applicable  to  persons  transferring  to 
other  parts  of  the  Government,  since  the  Govern- 
ment, the  agencies  of  which  are  entitled  to  priority 
in  the  acquisition  of  surplus  property  at  the  fair 
value  fixed  by  the  disposal  agency  under  section 
12  of  the  act,  would  lose  nothing  by  such  intra- 
governmental  transactions.  However,  the  language 
of  section  27  is  so  comprehensive  and  the  penalties 
for  its  violation  are  so  severe  that  I  prefer  to  rely 
upon  other  grounds  for  approving  the  legality  of 
Mr.  Mathews'  proposed  duties  in  the  Indian  Serv- 
ice, if  possible.  » 

As  an  inspector-appraiser,  CAF-11,  for  the  Ter- 
ritorial Surplus  Property  Office  at  Juneau,  Alaska, 
Mr.  Mathews'  duties,  according  to  his  job-descrip- 
tion, are  as  follows: 

"Under  the  very  general  supervision  of  the 
Chief  of  the  Section  but  having  authority  to 
act  in  his  own  discretion  within  the  bounds 
of  regulations  and  established  policies,  indivi- 
dually or  with  a  few  subordinates  makes  ap- 
praisals and  inspections  of  one  or  more  special- 
ized lines  of  property  and  is  responsible  for 
technical  excellence  of  work.  When  performing 
these  duties  personally,  does  so  on  unusually 
difficult  assignments  such  as  those  covering 
large  quantities  of  badly  damaged  equipment 
having  a  high  original  cost  where  problems 
of  determining  lots  most  practical  for  disposal 
purposes  and  whether  appraisal  should  be 
made  on  basis  of  dismantled  parts,  damaged 
units,  or  scrap  or  salvage  are  involved;  or 
assignments  involving  highly  technical  equip- 
ment in  the  category  having  a  high  original 
cost. 

"Is  responsible,  ordinarily  by  supervision 
of  a  crew,  for  making  inspections  at  site  loca- 
tions to  determine  exact  condition  of  property, 
including  extent  of  any  damage,  as  well  as 
cost  and  practicability  and  cost  of  repairs,  etc., 
for  determining  insofar  as  possible,  by  any 
available  means,  any  cost  or  other  data  rela- 
tive to  value;  for  making  appraisal  of  disposal 
value  based  on  a  thorough  knowledge  of  the 
commodities,  manufacturing  conditions,  gen- 
eral marketing  conditions,  processing  and 
transportation  costs  and  related  factors. 
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"Submits  reports  of  findings  which  are  used 
without  review  for  technical  decisons,  except 
in  controversial  issues,  for  any  administrative 
or  disposal  action." 
If  Mr.  Mathews'  responsibilities  with  respect  to 


Mr.   Mathews  of  any  of   the  acts  referred   to   in 
section  27. 

Mastin  G.  White, 

Solicitor. 


the  disposition  of  surplus  property  have  been  con- 
fined to  the  duties  listed  in  his  job  descripton, 
section  27  of  the  Surplus  Property  Act  would  not 
prohibit  him  from  subsequently  acting  as  repre- 
sentative in  the  acquisition  of  surplus  property. 
A  preliminary  memorandum  from  the  Attorney 
General  dated  November  13,  1944,  while  not 
purporting  to  discuss  specific  cases,  has  the  follow- 
ing to  say  about  the  employees  to  whom  section 
27  applies: 

"Section  27  applies  to  employees  who  'rati- 
fied, approved,  or  authorized'  the  disposition 
of  surplus  property  or  recommended  such 
action  as  part  of  their  official  duties.  Employees 
without  authority  to  take  action  of  this  kind 
are  not  included  within  its  scope.  For  ex- 
ample, the  section  does  not  apply  to  an  em- 
ployee whose  sole  duty  is  to  survey  property 
to  determine  whether  it  should  be  declared 
surplus  or  scrapped  or  to  an  employee  who 
ratifies,  approves  or  authorizes  the  determina- 
tion that  property  should  be  declared  surplus 
or  scrapped  provided,  of  course,  that  the  em- 
ployee does  not  also  ratify,  approve  or  author- 
ize the  disposition  of  property." 

Mr.  Mathews'  duties  apparently  consisted  of 
evaluating  property  already  declared  surplus,  and 
apparently  they  ended  with  his  appraisal.  If  his 
job  description  is  an  accurate  summary  of  his 
work,  he  neither  ratified,  approved,  or  authorized 
the  disposition  of  any  surplus  property  under  the 
act  nor  recommended  any  such  approval,  autho- 
rization, or  ratification  as  part  of  his  official  duties. 
Accordingly,  he  would  not  be  incurring  jx)ssible 
criminal  penalties  by  representing  the  Indian  Ser- 
vice in  the  acquisition  of  surplus  property  from  the 
Territorial  Surplus  Property  Office,  unless  duties 
outside  the  scope  of  his  job-description  were 
actually  assigned  to  him. 

The  memorandum  prepared  for  your  signature, 
however,  indicates  that  there  is  a  possibility  that 
Mr.  Mathews  may  have  engaged  in  work  not 
covered  by  his  job  sheet  that  might  fall  within  the 
prohibition  of  section  27.  In  the  circumstances,  I 
am  of  the  opinion  that  Mr.  Mathews'  protection 
requires  that  his  transfer  be  delayed  until  a  state- 
ment can  be  obtained  from  the  Territorial  Surplus 
Property  Office  negating  the  official  performance  by 


Issuance  of  Fee  Patent  to  Winnebago  Indian  and 
Transfer  of   Inherited   Interests 

November  4 ,  1946. 

Memorandum 

To:  Commissioner  of  Indian  Affairs. 

From:       Solicitor 

Subject:   Proposed  purchase  of  Allotment  No.  46 
by  Edward  Hatchett,  a  Winnebago  Indian. 

The  view  expressed  in  your  letter  to  Superin- 
tendent Parker  of  the  Winnebago  Agency  concern- 
ing this  matter,  that  a  patent  in  fee  may  be  issued  to 
the  purchaser  notwithstanding  any  provision  of  the 
Indian  Reorganization  Act,  is  correct.  The  letter, 
however,  also  seems  to  contemplate  that  in  addition 
to  issuing  a  patent  in  fee,  an  order  transferring 
the  inherited  interests  will  be  made.  The  order 
made  in  such  cases  transfers  only  the  trust  title, 
and  is  employed  only  when  it  is  desired  that  the 
lands  shall  continue  to  be  held  in  trust.  There  is 
no  need  for  the  order  when  it  is  desired  to  create 
an  unrestricted  fee  simple  title.  Under  section  1 
of  the  act  of  June  25,  1910  (36  Stat.  855,  25  U.S.C. 
sec.  372) ,  the  Secretary  may  cause  the  lands  to 
be  conveyed  without  the  consent  of  the  heirs,  and 
he  may  issue  a  patent  in  fee  directly  to  the  pur- 
chaser. While  such  a  procedure  is  contrary  to  an 
existing  regulation  (25  CFR,  section  241.10),  an 
exception  to  the  regulation  may  be  made. 

There  are  also  several  other  objections  to  your 
proposed  letter.  The  word  "inherited"  rather  than 
"allotted"  should  have  been  employed  in  the 
seventh  line  of  the  last  paragraph  of  the  letter, 
since  only  interests  in  inherited  lands  may  be  trans- 
ferred; the  reference  to  condemnation  proceedings 
in  the  last  line  of  the  letter  is  incorrect  since  a 
taking  under  such  proceedings,  which  is  involun- 
tary, cannot  be  said  to  be  a  "disposition".  It  would 
seem  to  be  unnecessary,  however,  to  discuss  possi- 
bilities of  disposition  which  are  not  involved  in 
the  present  case. 

The  letter  has  been  revised  in  accordance  with 
these  views,  and  it  is  suggested  that  you  sign  the 
revised  letter,  which  has  been  prepared  for  Depart- 
mental approval,  in  view  of  the  fact  that  an  excep- 
tion to  the  regulations  is  being  made. 

Mastin  G.  White, 

Solicitor. 
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Inheritance— Distribution  of  Estate 

November  12,  1946. 

The  Honorable, 

The  Attorney  General. 

Sir: 

There  is  enclosed  a  copy  of  a  memorandum 
dated  September  6  from  the  Assistant  Commis- 
sioner of  Indian  Affairs,  together  with  copies  of 
correspondence  from  the  local  officials  of  the  Five 
Civilized  Tribes  Agency,  Muskogee,  Oklahoma, 
relative  to  the  distribution  of  the  estate  of  George 
Jones,  a  deceased  full-blood  Seminole  Indian.  Jones 
died  on  or  about  November  5,  1942,  leaving  a  will 
wherein  he  named  as  his  beneficiaries  three  re- 
stricted Indians  who  would  have  inherited  his 
estate  had  he  died  intestate.  The  claim  of  the 
only  contestant  of  the  will,  Thomas  Jones,  was 
settled  through  a  stipulation  of  the  parties,  as 
shown  by  the  attached  copy  of  an  order  by  the 
county  court  distributing  the  estate.  No  notice  of 
the  pendency  of  the  probate  proceedings  was 
served  upon  the  Superintendent  of  the  Five  Civi- 
lized Tribes  Agency  in  accordance  with  the  provi- 
sions of  section  3  of  the  act  of  April  12,  1926  (44 
Stat.  239) . 

This  matter  is  referred  to  you  because  of  the 
possibility  of  future  action  by  your  Department  on 
behalf  of  some  claimant  to  the  estate.  You  have 
entertained  the  view,  on  the  basis  of  the  decision 
in  Anderson  v.  Peck,  53  F.  (2d)  257  (1931),  that 
the  Government  is  not  barred  from  attacking  de- 
crees entered  in  probate  proceedings  relating  to 
deceased  members  of  the  Five  Civilized  Tribes  if 
the  Government  was  not  a  party  and  no  notice 
was  served  on  the  Superintendent  under  section 
3  of  the  1926  act,  supra.  It  appears,  however,  that 
the  county  court  decree  which  was  subject  to  at- 
tack in  the  Peck  case  was  held  to  be  of  no  effect 
because  of  the  lack  of  process  under  State  law  on 
the  Indian  heir  in  whose  behalf  the  Government 
intervened.  It  was  solely  on  the  basis  of  a  want 
of  due  process  on  the  Indian  heir  that  the  judg- 
ment of  the  Federal  district  court  was  affirmed  on 
appeal.  Roberts  v.  Anderson,  66  F.  (2d)  874 
(1933).  It  would  seem,  therefore,  to  be  an  open 
question  whether  a  probate  decree  which  is  valid 
and  effective  in  all  other  respects  could  be  re- 
opened on  the  motion  of  the  Government  merely 
because  the  Government  was  not  a  party  to  the 
proceeding  or  because  notice  was  not  served  under 
the    1926   act.    C/.    United   States   v.    Hellard,   322 


U.S.  363,  365    (1944)  ;  In  re  Micca's  Estate,  59  F. 
Supp.  434,  440    (1945) . 

It  is  unlikely  that  the  Government  would  see  fit 
to  attack  any  completed  probate  proceeding  unless 
it  should  appear  that  fraud,  collusion,  or  other 
impropriety  was  involved.  In  such  a  situation, 
private  litigants  themselves  ordinarily  would  not 
be  barred  from  moving  to  set  a  decree  aside.  We 
are  unaware  of  any  instance  where  your  Depart- 
ment, acting  on  behalf  of  the  Government,  has 
moved  to  set  aside  a  probate  decree  which  was 
final  and  binding  on  all  other  parties  and  wherein 
all  statutory  and  other  requirements  had  been  met 
by  a  court  having  jurisdiction  over  the  proceedings. 
Where  these  factors  are  present,  it  would  seem  that 
the  Agency  Superintendent  or  disbursing  officer 
would  be  warranted  in  making  distribution  of  the 
estate  based  on  the  county  court's  final  decree.  In 
analogous  circumstances  officers  have  been  held 
justified  and  protected  when  following  an  order 
or  process  of  a  court,  tribunal,  or  other  body  of 
competent  jurisdiction.  See  Harding  v.  Woodcock, 
137  U.S.  43  (1890)  ;  Haffin  v.  Mason,  15  Wall.  671 
(1872);  Kercheval  v.  Allen,  220  Fed.  262  (191.5); 
State  ex  rel.  Grimes  v.  Board  of  Education  of 
Oklahoma  City,  99  P.  (2d)  876  (Okla.,  1940), 
cited  with  approval  in  Standard  Surety  and  Casu- 
alty Co.  of  New  York  v.  State  of  Oklahoma,  145 
F.  (2d)  605,  609  (1944)  ;  Board  of  Education  v. 
Jeppson,  County  Treasurer,  280  P.  1065,  1067 
(Utah,  1929)  ;  Mundell  v.  Wells,  184  P.  666,  667 
(Calif.  1919)  ;  Robinette  v.  Price,  Sheriff,  8  N.W. 
(2d)    800   (Minn.,  1943). 

This  Department  proposes  to  instruct  the  Agency 
Superintendent  to  continue  to  make  distribution  of 
the  estates  of  Indians  who  died  intestate  whenever 
a  county  court  having  jurisdiction  over  the  pro- 
ceedings has  entered  a  final  order  determining  the 
heirs  after  full  compliance  with  all  the  statutory 
requirements,  irrespective  of  whether  notice  was 
served  under  the   1926  act. 

In  view  of  the  decision  in  the  case  entitled 
In  re  Micco's  Estate  (your  file  RFM-MJS  90-2-12- 
263) ,  it  would  seem  to  be  immaterial  in  any  event 
whether  notice  of  a  proceeding  to  determine  heir- 
ship was  served  on  the  Superintendent,  because 
proceedings  of  that  type  were  treated  by  the  Fed- 
eral district  court  in  the  Micco  case  as  not  coming 
within  the  scope  of  the  1926  act.  Consequently, 
this  Department  further  proposes  to  advise  the 
Superintendent  that  it  is  not  necessary  for  probate 
attorneys  to  serve  further  notices  under  the  1926 
act  in  proceedings  involving  only  the  determina- 
tion of  heirship. 

In  the  case  of  a  proceeding  which  involves  the 
probate  of  a  will  and  the  distribution  in  conformity 
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with  its  provisions  of  restricted  property,  it  seems 
advisable  that  notice  be  served  under  the  1926  act. 
It  may  be  argued  that,  since  a  valid  will  operates 
as  an  alienation  of  restricted  property  within  the 
meaning  of  the  acts  of  Congress  (Caesar  v.  Burgess, 
103  F.  (2d)  503,  507  (1939)),  the  interests  of  the 
United  States  in  the  proceedings  are  so  vital  as  to 
require  the  presence  of  the  Government  as  a 
necessary  or  indispensable  party.  Cf.  United  States 
V.  Hellard,  supra.  If  the  courts  should  ultimately 
take  this  view  of  the  matter,  the  proceedings  rela- 
tive to  the  will,  like  the  partition  proceedings  in 
the  Hellard  case,  might  be  held  to  be  fatally  defec- 
tive in  the  absence  of  notice.  On  the  other  hand, 
the  coiuts  might  well  take  the  view  expresesed  in 
the  Government's  brief  before  the  United  States 
Supreme  Court  in  United  States  v.  Rice,  90  L.  Ed. 
769  (Oct.  Term,  1945) ,  that  the  Government  is 
a  proper  but  not  an  indispensable  party  and  that 
the  probate  court  otherwise  having  jurdisdiction 
can  proceed  in  the  Government's  absence.  Faced 
with  this  uncertainty  regarding  the  ultimate  judi- 
cial view  upon  the  question  indicated,  we  believe 
that  the  rights  of  the  parties  would  be  better  pro- 
tected by  the  service  of  notice  in  all  cases  of  this 
type. 

This  Department  is  presently  confronted  by  the 
problem  of  the  propriety  of  distributing  estates 
like  that  of  George  Jones  upon  the  basis  of  deaees 
of  the  State  courts  in  cases  to  which  the  United 
States  was  not  a  party  and  in  which  notice  was  not 
served  under  the  1926  act.  While  it  now  appears 
to  be  too  late  to  cause  notice  to  be  served  in  the 
proceedings  on  that  particular  estate,  a  separate 
suit  to  quiet  the  title  to  the  property  of  George 
Jones  might  be  instituted,  in  which  event  notice 
could  be  served  under  the  1926  act.  However,  the 
institution  of  such  a  suit  seems  inadvisable  for 
the  reason  that,  since  the  beneficiaries  under  the 
will  are  also  the  heirs  at  law  of  the  testator,  the 
probability  of  the  assertion  in  the  future  of  an 
adverse  claim  to  the  Jones  estate  is  highly  remote. 
It  is  the  view  of  this  Department,  therefore,  that 
the  estate  of  George  Jones  should  be  distributed 
by  the  Superintendent  in  accordance  with  the 
final  order  of  the  county  court. 

An  expression  of  your  views  regarding  the  pro- 
priety of  distributing  the  estate  of  George  Jones  in 
accordance  with  the  order  of  the  county  court, 
and  also  concerning  the  proposal  that  Probate 
Attorneys  discontinue  the  serving  of  notices  under 
the  1926  act  in  all  probate  proceedings  which  in- 
volve only  the  determination  of  heirs,  would  be 
appreciated. 

Mastin  G.  White 

Solicitor. 


Authority  to  Pay  Tribal  Leasing  Clerk 
From  Tribal  Industrial  Assistance  Funds 

December  6,  1946. 

Memorandum 

To:  Commissioner  of  Indian  Affairs. 

From:       The  Solicitor. 

Subject:  Application  of  the  Fort  Belknap  Indian 
Community  for  a  loan  of  revolving  credit 
funds  in  the  amount  of  $225,000.  ' 

In  connection  with  the  attached  application  of 
the  Fort  Belknap  Indian  Community  for  a  loan 
of  revolving  credit  funds  in  the  amount  of  |225,000, 
of  which  $125,000  are  to  be  devoted  to  the  estab- 
lishment and  operation  of  a  tribal  land  purchase 
enterprise,  you  have  requested  the  opinion  of  this 
office  on  the  question  whether  this  Indian  tribe, 
through  a  tribal  leasing  clerk,  may  take  over  the 
clerical  work  involved  in  the  leasing  of  individual 
and  tribal  lands,  and  the  assessment  of  fees  for  the 
performance  of  this  work.  The  leasing  fees  would 
eventually  be  deposited  locally  to  the  credit  of  the 
land  enterprise,  and  would  be  used  to  meet  its 
expenses. 

Apparently  the  money  needed  to  pay  the  salary 
of  the  tribal  leasing  clerk  is  to  be  provided  initially 
by  using  $1,800  of  tribal  industrial  assistance  funds 
now  on  deposit  in  the  United  States  Treasury.  It 
is  stated  in  the  detailed  plan  of  operation  of  the 
tribal  land  enterprise:  "The  $1800  received  from 
Tribal  Industrial  Assistance  Funds  will  be  repaid 
to  an  appropriate  tribal  account"  (p.  7)  .  It  seems 
that  once  the  $1,800  has  been  repaid  to  this  account 
from  leasing  fees,  all  further  deposits  would  be 
made  in  "the  Fort  Belknap  Indian  Community 
tribal  account  at  Fort  Belknap  Agency"  (p.  7) . 
The  schedule  of  fees  would  coincide  "with  those 
now  authorized  in  the  Secretary  of  the  Interior's 
regulations." 

What  precisely  is  meant  by  the  "clerical"  work 
to  be  done  by  the  tribal  leasing  clerk  is  not  en- 
tirely clear  from  the  plan.  Would  the  leasing  clerk 
merely  prepare  the  papers  and  attend  to  other 
details?  Or  wovdd  he  also  execute  the  lease  on  be- 
half of  the  lessor,  whether  an  individual  or  the 
tribe?  In  a  teletype  message  dated  October  10, 
however,  the  information  has  been  supplied  that 
the  lands  would  continue  to  be  leased  in  accord- 
ance witli  the  grazing  and  leasing  legulations, 
which  require  approval  of  any  lease  by  some  officer 
of  the  Department.  Thus,  the  tribal  clerk  would 
perfoiTU  only  the  task  of  preparing  the  papers  and 
attending  to  other  details. 

I  shall  first  consider  the  question  of  the  authority 
to  employ  tribal  industrial  assistance  funds  in  the 
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United  States  Treasury  to  pay  the  salary  of  the 
tribal  leasing  clerk  in  the  initial  stage  of  the  opera- 
tion of  the  enterprise.  Since  1945,  the  annual  Ap- 
propriation Act  has  carried  a  provision  making 
tribal  funds  available  in  tribal  enterprises,  in  ac- 
cordance with  the  Revolving  Credit  Regulations, 
whether  or  not  the  tribal  enterprises  are  conducted 
by  tribes  that  have  organized  and  incorporated 
under  the  Indian  Reorganization  Act.  In  practical 
terms  this  has  meant  that  revenues  derived  from 
enterprises  operated  with  tribal  funds  advanced  to 
iniincorporated  tribes  need  no  longer  be  covered 
into  the  Treasury,  but  may  be  used  as  a  revolving 
fund,  as  when  advances  are  made  to  incorporated 
tribes.  Thus  the  current  Appropriation  Act  (Public 
Law  478,  79th  Cong.,  at  p.  15)    provides: 

"*  *  *  That  funds  available  under  this  para- 
graph [i.e.,  tribal  industrial  assistance  funds] 
may  be  used  for  the  establishment  and  opera- 
tion of  tribal  enterprises  when  proposed  by 
Indian  tribes  and  approved  under  regulations 
prescribed  by  the  Secretary:  Provided  further. 
That  enterprises  operated  under  the  authority 
contained  in  the  foregoing  proviso  shall  be 
goverened  by  the  regulations  established  for  the 
making  of  loans  from  the  revolving  loan  fund 
authorized  by  the  Act  of  June  18,  1934  (25 
U.S.C.  470) ." 

This  provision  makes  no  distinction  between  ad- 
ministrative and  other  expenses  in  the  conduct  of 
a  tribal  enterprise.  It  would  also  seem  to  be  imma- 
terial that  the  tribal  leasing  clerk  would  assist  in 
leasing  individual  as  well  as  tribal  lands,  if  he  is 
otherwise  authorized  to  do  so.  Presumably  each 
individual  owner  would  normally  give  his  consent 
to  the  leasing  of  his  land  in  this  manner  and  would 
thus  entrust  managerial  functions  to  the  enter- 
prise. The  enterprise,  however,  would  be  no  less 
tribal  in  character  because  it  would  involve  pai- 
ticipation  in  the  management  of  individual  lands. 

Thus,  theie  would  seem  to  be  nothing  in  the 
provision  of  the  current  Appropriation  Act  upon 
the  subject  which  would  prevent  the  advance  of 
tribal  funds  to  pay  the  salary  of  the  tribal  leasing 
clerk  in  the  initial  phase  of  the  operation  of  the 
enterprise.  It  is  necessary,  however,  to  consider 
also  the  effect  of  the  act  of  March  1,  1933  (47  Stat. 
1417;  25  U.S.C.  sec.  413) ,  which  provides: 

"The  Secretary  of  the  Interior  is  hereby 
authorized,  in  his  discretion,  and  under  such 
rules  and  regulations  as  he  may  prescribe,  to 
collect  reasonable  fees  to  cover  the  cost  of 
any  and  all  work  performed  for  Indian  tribes 
or  for  individual  Indians,  to  be  paid  by  vend- 


ees, lessees,  or  assignees,  or  deducted  from  the 
proceeds  of  sale,  leases,  or  other  sources  of 
revenue:  Provided,  That  the  amounts  so  col- 
lected shall  be  covered  into  the  Treasury  as 
miscellaneous  receipts,  except  when  the  ex- 
penses of  the  work  are  paid  from  Indian  tribal 
funds,  in  which  event  they  shall  be  credited 
to  such  funds." 

This  act  does  not  in  itself  prevent  a  tribal  body 
or  any  other  body  from  collecting  leasing  fees, 
nor  does  it  even  require  the  Secretary  to  collect 
fees  for  the  performance  of  work  in  connection  with 
the  management  of  Indian  resources.  The  legis- 
lative history  of  the  act,  which  may  be  gathered 
from  Senate  Report  1204,  72d  Cong.,  2d  sess. 
(1933) ,  shows  that  it  had  two  purposes: 

(1)  To  amend  the  act  of  February  14,  1920 
(41   Stat.  415) ,  which  made  the  collection  of 

fees  mandatory. 

(2)  To  require  fees  for  work  paid  for  from 
Indian  tribal  funds  to  be  credited  to  such 
funds. 

Any  possible  conflict  between  this  statute  and 
the  provision  of  the  current  Appropriation  Act 
would  seem  to  be  avoided  by  that  feature  of  the 
plan  for  the  tribal  enterprise  which  calls  for  the 
deposit  of  leasing  fees  in  the  local  tribal  treasury 
only  after  the  amount  of  the  advance  has  been 
repaid  into  the  United  States  Treasury.  The  neces- 
sity for  such  repayment,  however,  will  undoubtedly 
hamper  the  operation  of  the  leasing  program,  and 
render  more  difficult  the  problem  of  meeting  the 
salary  of  the  leasing  clerk.  I  shoidd  point  out, 
therefore,  that  consideration  should  be  given  to  the 
possibility  of  eliminating  the  immediate  repayment 
of  the  advance  of  tribal  industrial  assstance  funds 
into  the  United  States  Treasury.  In  a  memorandum 
of  December  4,  1944,  this  office  held  that  the  pro- 
vision of  the  1942  Appropriation  Act  (55  Stat. 
303,  316),  which  required  the  repayment  into  the 
United  States  Treasury  of  the  revenues  derived  from 
the  operations  of  the  Navajo  sawmill,  was  in  effect 
superseded  by  the  provision  of  the  1945  Appropria- 
tion Act  with  reference  to  the  advance  of  tribal 
industrial  assistance  funds  to  tribal  enterprises, 
which  did  not  lequire  such  repayment.  While 
there  is  a  general  rule  of  statutory  construction  to 
the  effect  that  a  special  statute  will  not  be  pre- 
sumed to  be  superseded  by  one  of  general  opera- 
tion, the  rule  yields  to  evidence  of  a  contrary  in- 
tention, and  such  evidence  was  found  in  the  legis- 
lative history  of  the  1945  Appropriation  Act,  which 
clearly  showed  that  it  was  the  intention  to  estab- 
lish a  uniform  system  in  the  use  of  tribal  industrial 
assistance  funds  in  tribal  enterprises.  This  reason- 
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ing  would  seem  to  be  wholly  applicable  to  die 
construction  of  the  act  of  March  1,  1933.  The 
amounts  collected  in  fees  would  not  have  to  be 
repaid  at  once  into  the  United  States  Treasury  but 
could  be  retained  to  pay  the  salary  of  the  tribal 
leasing  clerk. 

It  has  also  been  objected  diat  the  tribal  leasing 
clerk  could  not  participate  in  the  leasing  of  tribal 
or  individual  lands  because  he  would  be  perform- 
ing a  Government  function.  So  far  as  the  tribal 
lands  are  concerned,  this  view  is  obviously  un- 
tenable. An  incorporated  tribe,  such  as  the  Fort 
Belknap  Indian  Community,  clearly  has  authority 
to  lease  such  lands,  and  therefore  may  employ  a 
tribal  leasing  clerk.  Section  1  of  its  charter  declares 
that  one  of  the  purposes  for  which  the  corporation 
has  been  formed  is  "to  provide  for  the  proper  exer- 
cise by  the  Community  of  various  functions  here- 
tofore performed  by  the  Department  of  the  In- 
terior." Section  5  (b)  of  the  charter  contains  the 
provision  authorized  by  section  17  of  tlie  Indian 
Reorganization  Act  (48  Stat.  988;  25  U.S.C.  sec. 
477) ,  which  confers  upon  the  community  "the 
power  to  purchase,  take  by  gift,  or  bequest,  or 
otherwise,  own,  hold,  manage,  operate,  and  dis- 
pose of  property  of  every  description,  real  and 
personal,"  except  that  no  sale,  mortgage,  or  lease 
for  a  period  exceeding  10  years  may  be  made.  While 
subdivision  (b)  (2)  of  the  same  section  subjects 
leases  to  the  approval  of  the  Secretary  of  the  In- 
terior, this  limitation  is  derived  from  the  charter 
itself,  and  may  be  terminated  at  any  time  by  the 
Secretary  of  the  Interior  upon  the  request  of  the 
Community  Council  and  upon  submission  of  the 
question  of  termination  to  the  members  of  the  com- 
munity, or  by  a  two-thirds  vote  of  the  Community 
even  over  the  objection  of  the  Secretary  of  the 
Interior.  (Charter,  sec.  6.)  It  was  the  purpose  of 
the  charter  to  vest  the  administration  of  tribal 
property  in  the  Community  Council;  the  require- 
ment of  Secretarial  approval  in  certain  cases  was 
intended  only  as  a  temporary  safeguard;  and  the 
mere  existence  of  this  provision  does  not  render 
the  leasing  process  a  governmental  function  which 
may  be  performed  only  by  civil-service  employees. 
(See  memorandum  of  Acting  Solicitor  Kirgis  to 
Commissioner  of  Indian  Affairs,  dated  May  22, 
1937.)  I  assume  that  the  leases  will  still  be  ap- 
proved by  the  Community  Council  and  the  Secre- 
tary of  the  Interior,  as  required  by  the  Community 
charter.  There  is  no  reason,  however,  why  the 
details  of  the  transaction  may  not  be  entrusted  to 
the  tribal  leasing  clerk. 

A  somewhat  more  difficult  problem  is  presented, 
however,  by  the  participation  of  the  tribal  leasing 
clerk  in  the  leasing  of  individual  lands.  The  charter 
of  the  Fort  Belknap  Indian  Community  does  not 


expressly  enlarge  in  any  way  the  powers  of  the 
Community  Council  in  dealing  with  lands  which 
are  individually  owned.  It  must  be  determined, 
therefore,  whether  the  activities  of  the  tribal  leas- 
ing clerk  would  be  in  harmony  with  the  provisions 
of  Federal  law  governing  the  leasing  of  individual 
lands.  I  need  consider  only  the  provisions  govern- 
ing the  leasing  of  individual  lands  for  farming 
and  grazing  purposes.  No  other  types  of  lease  would 
presinnably  be  made  in  connection  with  the  opera- 
tions of  the  tribal  land  enterprise.  The  individual 
lands  involved  would  be  lands  allotted  under  the 
act  of  March  3,  1921  (41  Stat.  1355),  or  possibly 
lands  purchased  pursuant  to  the  provisions  of  the 
Indian  Reorganization  Act.  In  either  case,  the 
lands  would  be  held  under  trust  patents. 

The  statutes  authorizing  leases  differ  in  many 
respects.  The  statutes  which  woidd  have  a  bearing 
on  farming  and  grazing  leases  are  the  acts  of  March 
3,  1921  (41  Stat.  1232;  25  U.S.C.  sec.  393),  May  18, 
1916  (39  Stat.  128;  25  U.S.C.  sec.  394),  May  31, 
1900  (31  Stat.  229;  25  U.S.C.  sec.  395),  June  25, 
1910  (36  Stat.  856;  25  U.S.C,  sec.  403) .  The  author- 
ity to  lease  under  each  of  these  statutes  varies  in 
one  or  more  respects:  the  circumstances  under 
which  the  lands  may  be  leased;  the  type  of  lands 
that  may  be  leased;  the  purpose  for  which  the 
land's  may  be  leased;  the  length  of  the  term  of  the 
lease;  the  making  of  the  lease;  and  finally  the  ap- 
proval of  the  lease.  The  making  and  approval  of 
the  lease  are  particularly  significant  factors  in  con- 
nection with  the  present  problem,  and  the  most 
general,  and  hence  important,  statutes  are  the  acts 
of  June  25,  1910,  and  March  3,  1921.  Under  the 
latter,  restricted  allotments  may  be  leased  for  farm- 
ing or  grazing  purposes  by  the  allottee  or  his  heirs 
subject  to  the  approval  of  the  Superintendent 
under  such  rules  and  regulations  as  the  Secretary  of 
the  Interior  may  prescribe,  while  under  the  former 
allotted  lands  held  in  trust  may  be  leased  by  the 
allottee  for  any  ptnpose  in  conformity  with  such 
rules  and  regulations  as  the  Secretary  of  the  In- 
terior may  prescribe.  There  is  no  express  statutory 
authority  for  leasing  lands  purchased  for  individual 
Indians  pursuant  to  the  Indian  Reorganization  Act, 
but  it  is  not  clear  whether  there  is  any  intention 
to  lease  such  lands. 

This  Department  has  held  that  a  trust  of  re- 
stricted Indian  funds  whereby  a  commercial  trust 
company  would  take  over  the  management  of  the 
trust  estate  could  not  be  created  even  with  the 
approval  of  the  Secretary  of  the  Interior  who  had 
control  of  the  restricted  funds  (Op.  Sol.  M.  25258, 
approved  June  26,  1929)  .  The  Attorney  General 
came  to  the  same  conclusion  in  an  opinion  dated 
October  5,  1929  (36  Op.  Atty.  Gen.  98).  These 
opinions  seem   to  rest   upon   the   theory   that   the 
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control  of  restricted  funds  is  a  Government  func- 
tion which  the  Secretary  could  not  delegate  to 
agencies  outside  of  his  Department  in  the  absence 
of  express  statutory  authority  even  though  he  might 
remove  altogether  the  restrictions  upon  the  funds. 
The  canon  against  the  delegation  of  legislative 
authority  to  nongovernmental  agencies  which  was 
enunciated  by  the  Supreme  Court  in  Schechter 
Corp.  V.  United  States,  295  U.S.  495,  537  (1935), 
has  been  repeated  by  the  Court  in  Carter  v.  Carter 
Coal  Co.  2,  98  U.S.  238,  310  (1936),  although  it 
has  not  been  applied  in  subsequent  cases  such  as 
Sunshine  Coal  Co.  v.  Adkins,  310  U.S.  381,  399 
(1940);  Currin  v.  Wallace,  306  U.S.  1,  15  (1939), 
or  Yakns  v.  United  States,  321  U.S.  414,  424 
(1939) ,  where  the  question  was  essentially  whether 
Congress  could  make  the  execution  of  a  statutory 
scheme  dependent  upon  some  action  by  a  private 
group.  A  fortiori,  if  a  legislative  body  may  not  dele- 
gate its  legislative  functions  to  an  outside  agency, 
an  administrative  body  may  not  thus  rid  itself 
of  administrative  responsibility  imposed  by  stat- 
ute. 

A  proposal  to  "delegate"  to  the  Southern  Ute 
Tribal  Council  the  Department's  authority  under 
the  act  of  March  1,  1933,  supra,  to  charge  fees  to 
cover  the  cost  of  preparing  tribal  grazing  permits 
was  considered  in  a  memorandum  of  this  office 
dated  March  28,  1939.  It  was  suggested  that  the 
delegation  could  be  made  under  section  2  of  Article 
V  of  the  Southern  Ute  constitution,  which  pro- 
vided that  the  Tribal  Council  might  exercise  "such 
further  powers  as  may  be  delegated  to  the  Southern 
Ute  Tribe  by  the  Secretary  of  the  Interior."  It  was 
pointed  out  that  since  the  council  had  authority 
itself  to  issue  the  permits,  it  could  undoubtedly 
charge  fees  to  cover  the  cost  of  the  work.  There 
was  thus  no  real  problem  of  delegation.  Doubt  was, 
however,  expressed  that  the  Secretary  could  dele- 
gate his  power  to  charge  fees  under  the  act  of 
March  1,  1933,  in  a  case  in  which  the  power  of 
disposition  was  vested  in  him. 

These  opinions  are  perhaps  the  basis  of  the  view 
expressed  in  your  office  that  "tribal  employees 
cannot  assist  in  transcribing  leases  and  permits, 
posting  accounts,  etc.,  which  tasks  are  supposed  to 
be  Government  functions  to  be  performed  by  civil 
service  employees  only."  This  view  may  be  con- 
sidered in  the  light  of  various  alternative  theories. 
In  the  first  place,  the  leasing  statutes  do  not  im- 
pose any  particular  ministerial  requirements.  The 
authority  to  lease  restricted  lands,  whether  held 
in  trust  or  subject  to  restrictions  against  alienation, 
is  granted  actually  to  the  allottees  or  their  heirs. 
Presumably  they  will  normally  consent  to  the 
making  of  the  leases  and  the  payment  of  the  leas- 
ing fees.   While   the  authority   to  lease   is   subject 


to  a  regulatory  power  in  the  Secretary,  and  in  the 
case  of  restricted  allotments  the  approval  of  the 
Superintendent  is  expressly  required,  it  does  not 
necessarily  follow  that  every  step  in  a  leasing  trans- 
action must  be  regarded  as  a  Government  opera- 
tion. Since  the  plan  for  the  Fort  Belknap  tribal 
land  enterprise  contemplates  that  whatever  ap- 
proval is  required  by  the  statutes  or  regulations 
will  be  given  by  the  appropriate  officers  of  the 
Federal  Government,  there  would  seem  to  be  no 
serious  problem  of  delegation  of  Government  au- 
thority to  any  "outside  agency." 

Certainly  there  would  be  no  delegation  of  any 
discretionary  duty  of  the  Government  officers  in 
leasing  allotted  lands.  The  tribal  clerk  would  per- 
form purely  ministerial  duties  in  connection  with 
the  leasing  of  such  lands  which  hitherto  have  been 
performed  by  a  Government  clerk  in  accordance 
with  the  existing  regulations.  But  the  statutes 
themselves  do  not  require  the  transcribing  of 
leases  or  the  posting  of  accounts  any  more  than 
they  prescribe  that  the  Secretary  shall  manufac- 
ture his  own  paper,  typewriters  and  ink.  The  per- 
formance of  "government  functions"  becomes  in- 
volved in  mysticism  if  it  is  contended  that  statu- 
tory requirements  are  violated  when  an  "outside 
agency"  performs  purely  mechanical  or  ministerial 
acts. 

Moreover,  if  the.  allottee  may  lease  the  land,  he 
may  himself  prepare  the  lease  and  attend  to  other 
details.  He  is  required  only  to  submit  the  lease  to 
the  proper  Government  officer,  who  is  usually  the 
Superintendent.  What  the  allottee  may  do  for  him- 
self, he  may  do  through  the  tribal  leasing  clerk. 
Even  the  posting  of  accounts  is  not  a  necessary  and 
integral  part  of  a  statutory  scheme.  Section  4  of 
the  act  of  June  25,  1910,  supra,  does  provide  that 
the  proceeds  of  any  lease  "shall  be  paid  to  the 
allottee  or  his  heirs,  or  expended  for  his  or  their 
benefit,  in  the  discretion  of  the  Secretary  of  the 
Interior."  But  the  Secretary  may  and  in  fact  has 
allowed  competent  allottees  at  least  to  collect  and 
retain  the  rentals,  as  well  as  to  negotiate  their  own 
leases    (25  CFR   171.4). 

The  leasing  of  inherited  allotments  presents  a 
more  difficult  problem.  The  act  of  July  8,  1940 
(54  Stat.  745;  25  U.S.C.  sec.  380),  provides  that 
restricted  allotments  of  deceased  Indians  may  be 
leased  by  reservation  superintendents,  subject  to 
departmental  regulation,  when  the  heirs  or  devisees 
have  not  been  determined,  or  if  determined,  they 
are  not  making  use  of  the  lands,  and  have  failed 
to  agree  upon  a  lease  during  a  3-month  period. 
The  proceeds  are  required  to  be  credited  to  the 
estates  or  accounts  of  those  entitled  thereto.  Under 
this  statute,  the  power  of  disposition  is  undoubtedly 
vested  in  a  Government  officer  and  the  occasion  for 
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its  exercise  is  of  frequent  occurrence.  The  inability 
to  secure  adequate  consent  may  exist  also  in  the 
case  of  incompetent  allottees  or  heirs.  The  mechan- 
ical details  of  leasing  such  lands  are,  however,  not 
prescribed  by  the  statutes,  and  the  approval  re- 
quired by  the  statute  or  regulations  would  in  any 
event  be  given.  Since  it  is  concluded  below  that 
a  tribal  leasing  clerk  would  not  be  an  outside 
agency,  such  cases,  too,  would  not  seem  to  present 
an  insuperable  obstacle.  It  is  not  clear  from  the 
plan,  however,  just  how  the  proceeds  would  be 
handled  in  such  cases  by  the  tribal  leasing  clerk. 

No  bar  to  the  proposed  scheme  would  seem  to 
be  interposed  by  section  3679  of  the  Revised  Stat- 
utes, as  amended  by  the  act  of  February  27,  1906 
(34  Stat.  27,  48;  31  U.S.C.  sec.  665),  which  pro- 
vides: "Nor  shall  any  department  or  any  officer 
of  the  Government  accept  voluntary  service  for  the 
Government  *  *  *".  It  may  be  argued  that  even 
though  the  services  are  not  required  by  the  stat- 
utes, and  are  not  therefore  "governmental"  in 
natuie,  the  Department  would  be  taking  advantage 
of  the  services  in  performing  the  necessary  func- 
tion of  review  or  approval.  This  indirect  benefit, 
however,  would  not  seem  to  contravene  the  stat- 
ute. Moreover,  the  Attorney  General  has  held 
(30  Op.  Atty.  Gen.  51,  55)  that  "the  evil  at  which 
Congress  was  aiming  was  not  appointment  or  em- 
ployment for  authorized  services  without  compen- 
sation, but  the  acceptance  of  unauthorized  services 
not  intended  or  agieed  to  be  gratuitous  and  there- 
fore likely  to  afford  a  basis  for  a  future  claim 
upon  Congress."  In  any  event,  the  statute  would 
not  have  the  effect  of  invalidating  any  lease  in 
connection  with  which  "voluntary"  services  had 
been  accepted. 

The  problem  thus  far  has  been  discussed  upon 
the  assumption  that  a  government  of  an  Indian 
tribe  is  vis-a-vis  the  Federal  Government,  an  out- 
side agency."  Actually,  an  Indian  tribal  govern- 
ment can  hardly  be  regarded  in  the  same  way  as 
a  private  commercial  trust  company.  It  has  been 
held  that  Indian  tribes  may  impose  on  Indian  Ser- 
vice employees  the  duty  of  enforcing  the  laws  and 
ordinances  of  the  tribe.  See  Cohen,  Handbook  of 
Federal  Indian  Laiv,  pp.  149-150.  While  these  cases 
involved  permit  laws  of  one  or  the  other  of  the 
Five  Civilized  Tribes  in  Oklalroma,  and  hence 
the  application  of  the  Curtis  Act,  the  courts  seem 
to  have  recognized  the  possibility  of  delegation 
upon  general  pridples.  So,  too,  the  Department 
has  held  that  an  incorporated  Indian  tribe  may 
delegate  to  an  Indian  Service  employee  the  per- 
formance of  minsterial  functions  in  the  prepara- 
tion and  execution  of  a  lease.  The  Department  has 
also  assumed  in  a  letter  dated  April  17,  1945,  to 
the  Superintendent  of  the  Flathead  Agency   that 


an  Indian  tribal  government  is  a  "municipality" 
in  the  sense  in  which  the  term  is  employed  in  sec- 
tion 1  of  the  act  of  March  3,  1917  (39  Stat.  1106; 
5  U.S.C.  sec.  66)  ,  so  that  an  Indian  tribal  govern- 
ment could  contribute  to  the  salary  of  an  Indian 
Service  employee  without  violating  the  prohibi- 
tion of  the  statute.  Conversely,  it  has  been  recog- 
nized in  at  least  one  instance  by  statute  that  the 
Secretary  of  the  Interior  might  give  to  the  proper 
authority  of  a  tribe  the  direction  of  persons  em- 
ployed by  the  Government  in  their  behalf.  See 
Rev.  Stat.  sec.  2072,  now  25  U.S.C.  sec.  48.  While 
this  statute  would  not  afford  the  basis  for  the  solu- 
tion of  the  present  problem,  since  the  leasing  clerk 
would  not  be  a  Government  employee  unless  he 
continued  to  be  paid  from  gratuity  or  tribal  funds, 
the  possibility  of  making  such  a  delegation  without 
endangering  vital  governmental  interests  would 
seem  to  be  apparent.  In  fact,  the  Department,  even 
in  the  absence  of  express  statutory  provision,  has 
generally  assumed  that  it  may  delegate  to  an  Indian 
tribal  government  the  "sole"  power,  pursuant  to 
section  5  of  the  act  of  August  15,  1876  (19  Stat. 
200;  25  U.S.C.  sec.  261),  to  appoint  traders  to  the 
Indian  tribes.  If  Indian  tiibal  courts  may  be  re- 
garded as  disciplinary  agencies  of  the  Department, 
rather  than  as  agencies  of  the  tribes,  then  it  may 
be  said  that  the  Department  has  frequently  dele- 
gated its  authority  to  particular  tribal  courts.  In- 
deed, the  constitutions  adopted  by  tribes  under  the 
Indian  Reorganization  Act  generally  contain  a 
standard  clause  providing  that  the  governing  body 
of  the  tribe  may  exercise  such  powers  as  may  in 
the  futme  be  delegated  to  it  by  the  Secretary  of 
the  Interior.  While  this  provision  does  not,  of 
course,  determine  the  extent  of  permissible  delega- 
tion, it  is  evidence  of  the  expectation  of  making 
such  delegations. 

It  must  be  apparent  that  in  their  relations  with 
each  other  the  Federal  Government  and  an  Indian 
tribe  do  not  regard  each  other  as  alien  sovereignties. 
Power  has  flowed  in  both  directions,  and  this  could 
have  occurred  only  if  it  be  assumed  that  an  Indian 
tribal  government  may  in  fact  be  regarded  as  an 
instrumentality  of  the  United  States.  See  Cohen, 
Handbook  of  Federal  Indian  Law,  pp.  275-276, 
and  authorities  there  cited.  The  tribes  are  de- 
pendent upon  the  United  States  and  the  United 
States  owes  to  them  not  only  the  duty  of  protec- 
tion but  also  the  services  of  civilization.  There 
woidd  seem  to  be  no  better  means  of  promoting 
this  civilizing  process  than  by  encouraging  to  the 
greatest  possible  extent,  consistent  with  statutory 
provisions,  the  management  by  the  tribes  them- 
selves of  their  own  resources.  Certainly  there  need 
be  little  hesitancy  in  concluding  that,  at  least  so 
long  as  the  Department  retains  general  control  of 
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the  leasing  process,  it  may  delegate  to  a  tribal  gov- 
ernment its  purely  ministerial  aspects. 

This  conclusion  may  be  accepted  the  more 
readily  in  view  of  the  fact  that  the  functions  would 
be  performed  in  connection  with  the  operations 
of  a  tribal  enterprise,  which  the  Secretary  has  been 
given  express  statutory  authority  to  establish.  It 
is  not  unreasonable  to  suppose  that  this  express 
statutory  permission  enlarges  the  scope  of  the 
Secretary's  power,  especially  since  he  also  possesses 
a  general  rule-making  power  in  this  connection.  If 
the  Secretary  is  convinced  that  greater  efficiency  or 
economy  would  be  produced  in  the  management 
of  a  tribal  land  enterprise  by  permitting  it  also  to 
assist  in  the  leasing  of  individual  lands,  his  statu- 
tory authority  to  regulate  the  enterprise  should 
enable  him  to  produce  this  desirable  result. 

While  the  question  presented  has  been  occasioned 
by  the  plans  for  the  Fort  Belknap  Tribal  Land 
Enterprise,  it  is  the  desire  of  your  office  that  it 
be  considered  also  with  reference  to  the  powers  of 
an  unincorporated  tribe.  While  the  powers  of  dis- 
position of  tribal  resources  possessed  by  an  unin- 
corporated tribe  are  less  extensive  than  those  of  an 
incorporated  tribe,  this  factor  would  limit  pri- 
marily the  extent  of  tribal  lands  subject  to  leasing. 
The  act  of  February  28,  1981  (26  Stat.  795;  25 
U.S.C.  sec.  397) ,  permits  tribal  grazing  leases  only 
when  lands  are  occupied  by  Indians  "who  have 
bought  and  paid  for  the  same,"  including  lands 
held  by  aboriginal  occupancy  recognized  by  treaty 
or  some  form  of  agreement.  The  act  of  August  15, 
1894  (28  Stat.  305;  25  U.S.C.  sec.  402),  permits 
only  the  leasing  of  the  "surplus  lands  of  any  tribe" 
for  farming  purposes.  Both  statutes  provide,  how- 
ever, that  the  leases  may  be  made  by  the  councils 
of  the  tribes.  As  was  said  in  White  Bear  v.  Barth, 
61  Mont.  322,  203  Pac.  517  (1921),  in  referring  to 
the  statute  authorizing  tribal  grazing  leases:  "From 
the  language  of  this  statute  it  appears  reasonably 
certain  that  it  was  the  legislative  purpose  to  con- 
fer primary  authority  upon  the  Indians,  and  that 
the  determination  of  the  council  should  be  con- 
clusive upon  the  government,  at  least  in  the  ab- 
sence of  fraud  or  undue  influence."  The  1891  act 
provides  for  the  approval  of  any  lease  by  the  Secre- 
tary of  the  Interior,  while  the  1894  act  provides 
that  the  leases  may  be  made  "under  the  same  rules 
and  regulations"  as  in  the  case  of  leases  for  grazing 
purposes.  The  act  of  July  3,  1926  (44  Stat.  894;  25 
U.S.C.  sec.  402a)  ,  provides  that  the  "unallotted 
irrigable  lands  on  any  Indian  reservation  may  be 
leased  for  farming  purposes"  with  the  consent  of 
the  governing  body  of  the  tribe  vmder  such  rules 
and  regulations  as  the  Secretary  of  the  Interior  may 
prescribe. 


Since  an  unincorporated  tribe  may  no  less  be  an 
instrumentality  of  the  United  States  than  an  in- 
corporated tribe,  and  may  establish  tribal  enter- 
prises upon  the  same  basis  as  an  incorporated 
tribe,  there  would  seem  to  be  no  objection  to  the 
performance  by  the  leasing  clerk  of  purely  minis- 
terial functions  in  the  leasing  of  tribal  lands,  or 
to  retaining  the  leasing  fees  in  the  tribal  enter- 
prise. The  views  expressed  with  reference  to  al- 
lotted lands  are  equally  applicable  to  an  unin- 
corporated tribe,  since  the  powers  of  even  an  in- 
corporated tribe  in  the  management  of  such  lands 
are  no  gieater. 

While  I  am  of  the  opinion  that  a  tribal  leasing 
clerk  may  take  over  the  ministerial  duties  in  con- 
nection with  the  leasing  of  tribal  and  individual 
lands,  whether  or  not  the  tribe  is  incorporated,  it 
seems  to  me  that  the  details  of  his  activities  and 
of  tlie  plan  for  the  operation  of  the  tribal  enter- 
prise as  a  whole  are  lacking  in  clarity,  despite  the 
additional  information  that  has  been  secured  by 
this  office  since  the  documents  were  submitted.  It 
is,  for  instance,  not  clear  just  how  the  tribal  leasing 
clerk  will  function  in  relation  to  nonconsenting 
and  incompetent  owners.  The  fomi  in  which  con- 
sent to  the  leasing  of  lands  will  be  given  by  indi- 
vidual owners  is  also  obscure.  It  is  provided,  for 
instance,  in  paragraph  4,  page  8,  of  the  detailed 
plan  of  operation  that  a  landowner  shall  have  a 
right  of  appeal  from  the  decision  of  an  appraisal 
board.  Does  this  mean  that  he  has  agreed  in  ad- 
vance to  abide  by  the  appraisal?  It  is  not  even 
entirely  clear  from  the  detailed  plan  of  operation 
that  the  leasing  of  individually  owned  lands 
would  necessarily  be  involved  in  the  conduct 
of  the  proposed  Fort  Belknap  Tribal  Land  En- 
terprise. At  page  27  of  Exhibit  H  of  the  loan  ap- 
plication it  is  stated:  "Only  land  purchased  or 
otherwise  acquired  by  this  enterprise  will  be  in- 
cluded in  the  enterprise."  The  purchased  land 
would,  of  course,  become  tribal  land. 

The  present  regulations  governing  the  issuance 
of  grazing  permits  and  the  leasing  of  tribal  and 
allotted  lands  were  designed  to  govern  the  activities 
of  Government  employees  acting  under  the  general 
supervision  of  the  Department.  In  view  of  the 
substitution  of  tribal  leasing  clerks  for  Govern- 
ment leasing  clerks,  it  would  seem  to  be  necessary, 
however,  that  further  consideration  be  given  to 
the  question  whether  the  regulations  themselves 
should  not  be  modified.  I  suppose  that  you  have 
considered  the  extent  of  the  additional  financial 
burden  upon  the  Government  which  will  result 
from  the  elimination  of  the  leasing  fees  hitherto 
collected.  I  assume,  of  course,  that  it  is  not  in- 
tended to  charge  double  leasing  fees,  although  the 


1416 


Department  of  the  Interior 


December  6,   1946  f 


Government  will  continue  to  review  permits  and 
leases  as  heretofore. 

Apart  from  the  foregoing  difficulties,  I  am  con- 
cerned at  the  level  of  payments  contemplated  in 
the  land-purchase  program.  I  doubt  tliat  the  Fort 
Belknap  Community  can  afford,  if  this  is  to  be  con- 
sidered an  economic  proposition,  to  pay  an  average 
of  $2.50  per  acre  for  surface  rights  to  land  bring- 
ing a  gross  income  of  10  cents  per  acre  and  still 
meet  the  contemplated  repayment  schedule  and 
take  care  of  its  costs  of  operation,  including  the 
expenses  of  fencing,  lease  operations,  and  collec- 
tions, all  of  which  are  entirely  omitted  from  the 
schedule  in  the  "detailed  plan  of  operation  of 
Fort  Belknap  Indian  Community  Tribal  Land 
Enterprise,"  at  pages  13-14.  I  note  also  that  the 
financial  and  property  statement  in  Exhibit  E 
places  a  valuation  on  all  the  tribal  agricultural  and 
grazing  lands  of  |2  an  acre.  The  grazing  lands 
alone,  then,  must  be  appraised  at  less  than  this 
amount,  particularly  since  the  tribe  would  be  pur- 
chasing only  surface  rights,  as  it  already  owns  the 
minerals   (41  Stat.  1355) . 

It  appears  to  me  that  an  undertaking  to  pay  in- 
dividual Indians  25  times  the  average  gross  annual 
income  of  their  lands  (which  would  often  amount 
to  50  times  the  net  income)  is  likely  to  build  up 
a  land-selling  drive  among  these  Indians,  and  per- 
haps, by  contagion,  among  other  Indian  groups 
as  well.  Such  a  drive  would  probably  (1)  create 
many  false  hopes,  (2)  impose  upon  tribal  and 
agency  authorities  an  invidious  burden  of  selec- 
tion among  would-be  sellers,  (3)  break  down 
alternative  methods  of  land  consolidation  set  out  in 
the  constitution  of  this  commimity,  such  as  the  ex- 
change assignment  system,  and  (4)  nullify  the  ef- 
fects of  years  of  education  as  to  the  importance 
of  holding,  rather  than  selling,  lands.  These 
dangers  could  be  forestalled  to  some  extent  by 
seeing  that  no  more  than  a  fair  price,  in  terms 
of  appraisals  giving  due  weight  to  prospective  net 
income  to  the  seller,  is  paid  for  lands  which  the 
tribe  may  purchase. 

Thus,  while  I  am  prepared  to  recommend  the 
approval  of  the  loan  application  and  the  revocable 
permit  of  the  submarginal  lands,  I  think  that  your 
office  should  assume  the  responsibility  for  approv- 
ing the  detailed  plan  of  operation.  If  the  regula- 
tions themselves  are  modified,  it  will,  of  course, 
be  necessary  for  you  to  submit  the  amended  regu- 
lations for  departmental  approval. 

Mastin  G.  White, 

Solicitor. 
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Memorandum 


To:  The  Secretary. 

From:       The  Office  of  the  Solicitor. 

Subject:  Proposed  adjudication  of  grazing  privi- 
leges of  Indians  and  non-Indians  in  Unit 
G,  District  No.  8,  Utah. 

On  April  3  former  Solicitor  Gardner  submitted 
to  Mr.  Ernest  L.  Wilkinson,  attorney  for  the  Ute 
Indians  in  Utah,  and  to  Messrs.  Knox  Patterson 
and  Hugh  C.  Colton,  attorneys  for  certain  non- 
Indian  livestock  operators,  a  proposal  having  for 
its  purpose  the  settlement  of  a  long-standing  con- 
troversy over  grazing  privileges  on  public  lands 
located  in  what  is  known  as  Unit  G  within  Utah 
Grazing  District  No.  8,  established  pursuant  to  the 
provisions  of  the  Taylor  Grazing  Act  of  June  28, 
1934  (48  Stat.  1269),  as  amended.  The  proposal 
contemplated  the  issuance  of  grazing  permits  or 
licenses  to  the  Indians  and  non-Indians  after  the 
respective  rights  of  the  parties  had  been  adjudi- 
cated under  the  Federal  Range  Code  and  in  sub- 
stantial conformity  with  the  provisions  of  the  Tay- 
lor Grazing  Act. 

In  a  reply  dated  April  8,  supplemented  by  letters 
dated  June  7,  June  13,  and  August  17,  1946,  the 
attorneys  for  the  white  users  expressed  themselves 
as  in  substantial  accord  with  Mr.  Gardner's  pro- 
posal. In  a  reply  dated  June  9,  supplemented  by 
letters  dated  June  20  and  June  29,  1946,  counsel 
for  the  Ute  Indians  objects  to  the  adjudication  at 
this  time,  makes  certain  suggestions  as  to  proce- 
dure, and  insists  upon  the  institution  of  trespass 
proceedings  against  the  white  users.  Before  dis- 
cussing the  position  of  counsel,  I  deem  it  to  be 
important  that  a  review  at  some  length  of  the 
record  relating  to  this  controversy  be  made. 

The  Uncompahgre  (sometimes  called  Tabeb- 
guache)  Band  of  Ute  Indians  is  one  of  several 
bands  commonly  referred  to  as  the  Confederated 
Bands  of  Ute  Indians.  The  Confederated  Bands 
were  parties  to  certain  agreements  with  the  United 
States  by  which  cessions  of  large  areas  of  land  were 
made  in  consideration  of  sundry  promises  on  the 
part  of  the  Government.  In  one  of  these  agree- 
ments,^ it  was  provided  that  the  Uncompahgre 
Utes  would  remove  to  and  settle  on  agricultural 
lands   on    Grand    River   near    the   mouth    of    the 


"^  Agreement  dated  March  6,  1880,  ratified  and  confirmed 
by  the  act  of  June  15,  1880   (21  Stat.  199)  . 
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Gunnison  River  in  Colorado  if  a  sufficient  quantity 
of  agricultural  land  should  be  found,  or,  if  not, 
then  upon  other  unoccupied  agricultural  lands  as 
might  be  found  in  that  vicinity  or  in  the  Territory 
of  Utah.  Sufficient  agricultural  land  not  being 
found  at  the  point  designated  for  the  future  home 
of  the  Uncompahgres,  the  President  estabhshed 
for  them  a  reserve  in  Utah  containing  nearly  two 
million  aa-es,  the  boundaries  of  which  were  defined 
by  an  Executive  order  dated  January  5,  1882.  From 
1882  to  1899  allotments  of  land  within  this  reserve 
were  made  to  105  Uncompahgres.  Between  1899 
and  1905  all  but  83  of  these  allotments  were  relin- 
quished for  other  lands  on  the  adjoining  Uintah 
and  Ouray  Reservation."  The  lands  of  the  Un- 
compahgre  Reservation  not  included  in  the  indi- 
vidual allotments  were  unconditionally  restored  to 
the  public  domain  by  the  act  of  June  7,  1897  (30 
Stat.  87).  From  1897  to  1933  the  Uncompahgres 
and  other  Indians  of  the  Uintah  and  Ouray  Reser- 
vation grazed  their  livestock  on  the  imentered 
public  lands  of  the  former  Uncompaligie  Reserva- 
tion along  with  homesteaders  and  other  white  live- 
stock operators. 

On  September  26,  1933,  the  First  Assistant  Secre- 
tary of  the  Interior  approved  the  recommenda- 
tion of  the  Commissioner  of  Indian  Affairs  that 
all  vacant  and  unentered  lands  within  the  former 
Uncompahgre  reserve  be  temporaiily  withdrawn  in 
aid  of  legislation  to  be  requested  for  the  purpose  of 
permanently  reserving  the  lands  as  a  grazing  re- 
serve. While  the  Commissioner's  recommendation 
indicates  that  a  permanent  reserve  was  to  be  made 
for  the  benefit  of  both  Indian  and  white  users  and 
recites  that  the  temporary  withdrawal  was  not  in- 
tended to  deprive  the  Indians  or  the  whites  who 
had  theretofore  utilized  any  of  the  withdrawn 
lands  from  continued  use  of  the  area  for  grazing 
purposes  under  approved  permits  from  the  Com- 
missioner of  Indian  Affairs,  it  appears  that  the 
immediate  objective  was  to  protect  the  range  from 
overgrazing  by  bands  of  sheep  which  were  enter- 
ing the  area  from  Colorado  and  other  parts  of 
Utah  in  increasing  numbers,  and  that  the  ultimate 
objective  was  to  establish  in  some  part  of  the  area 
a  permanent  reserve  for  the  exclusive  use  and 
benefit  of  the  Indians. 

Looking  to  the  establishment  of  a  permanent  re- 
serve for  the  exclusive  use  of  the  Indians,  and  in 
order  to  meet  problems  of  administration  resulting 
from  the  enactment  of  the  Taylor  Grazing  Act  of 
June  28,   1934    (48  Stat.    1269),  representatives  of 

-This  reservation,  which  is  also  known  as  the  Ute  Indian 
Reservation  in  Utah,  is  located  in  Uintah  Valley  and  was  set 
aside  without  treaty  or  agreement  by  an  Executive  order 
dated  October  3,  I861.  This  Executive  action  was  subse- 
quently confirmed  by  the  act  of  May  5,  1864   (l3  Stat.  63) . 


the  Indian  Service  conferred  with  local  stockmen, 
landowners  and  county  commissioners  at  Vernal, 
Utah,  on  July  10,  1935.  At  this  conference  an  agree- 
ment was  reached  on  a  proposed  bill  to  establish  a 
permanent  grazing  reserve  for  the  exclusive  use  of 
the  Indians  and  to  authorize,  among  other  things, 
an  appropriation  for  the  purchase  of  privately 
owned  lands  and  improvements  within  the  proposed 
reserve.  This  agreement  was  reduced  to  writing  and 
signed  by  the  conferees  on  July  10,  1935.^  Joint 
recommendations  for  range  management  of  the 
withdrawn  area  were  then  submitted  to  the  Secre- 
tary by  the  Commissioner  of  Indian  Affairs  and 
the  Acting  Director  of  the  Division  of  Grazing 
Control.  These  recommendations  were  approved  by 
the  Secretary  on  July  20,  1935.  The  approved  range 
management  plan  provided,  in  effect,  iJiat  range 
management  should  be  consistent  with  the  with- 
drawal order  of  September  26,  1933;  that,  subject 
to  the  concurrence  of  the  Commissioner  of  Indian 
Affairs  on  matters  of  policy,  the  withdrawn  area 
should  be  placed  temporarily  under  range  manage- 
ment in  conformity  with  the  Taylor  Grazing  Act 
until  December  31,  1936,  or  until  the  passage  of 
the  bill  establishing  the  Indian  reserve,  whichever 
occurred  first;  that  in  the  event  the  bill  failed  to 
pass  by  December  31,  1936,  administration  under 
the  Taylor  Grazing  Act  should  continue  unless  the 
Commissioner  found  that  the  local  Utah  people  had 
ceased  to  support  the  bill;  that  Indians  within  the 
former  Uncompahgre  Reserve  who  desired  to  use 
the  lands  for  their  own  livestock  should  be  given 
a  prior  right  to  an  allocation  of  range  irrespective 
of  what  their  technical  commensurability  might  be; 
and  that  only  temporary  licenses  which  vested  no 
rights  of  any  kind  in  and  to  the  lands  should  be 
issued  for  grazing  livestock  within  the  grazing  dis- 
trict. Delay  in  the  enactment  of  the  legislation  led 
Assistant  Secretary  Chapman  to  extend,  on  Novem- 
ber 27,  1936,  the  period  of  temporary  administra- 
tion by  the  Grazing  Service  until  final  action  should 
be  taken  by  the  Congress,  with  the  understanding 
that  in  the  meantime  grazing  fees  by  the  Indians 
were  to  be  waived,  such  waiver  to  be  retroactive  to 
July  19,  1935.* 

By  an  order  dated  June  22,  1935,  Utah  Grazing 
District  No.  8  was  established  under  authority  of 
the  Taylor  Grazing  Act.  This  order  was  amended 
on  July  20,  1935,  to  include  the  lands  temporarily 


^For  the  text  of  this  agreement  sec  Hearings  before  Sub- 
committee of  the  Senate  Committee  on  Public  Lands  and 
Surveys,  78th  Cong.,  February  16  and  17,  1943,  Vernal,  Utah, 
Part  6,  p.  2150. 

*  For  the  text  of  the  range  management  plan  approved 
July  20,  1935,  see  Hearings  before  Subcommittee  of  the 
Senate  Committee  on  Public  Lands  and  Surveys,  78th  Cong., 
February  16  and  17,  1943,  Vernal,  Utah,  Part  6,  p.  2157. 
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withdrawn  by  the  order  of  September  26,  1933. 
This  amendment  was  approved  simultaneously  with 
the  range  management  plan  by  which  the  with- 
drawn area  was  placed  under  temporary  admin- 
istration by  the  Grazing  Service.  The  order  of 
September  26,  1933,  was  not,  therefore,  affected  by 
the  inclusion  of  the  withdrawn  area  in  District  No. 
8.*"  The  boundaries  of  District  No.  8,  including 
the  lands  withdrawn  by  the  order  of  September  26, 
1933,  embrace  a  gross  area  of  approximately  2,500,- 
000  acres  of  Federal  lands. 

On  August  16,  1935,  a  bill  conforming  to  the 
agreement  reached  at  Vernal,  Utah,  on  July  10, 
1935,  was  introduced  as  H.R.  9156,  74th  Congress. 
This  bill  proposed,  among  other  things,  to  extend 
the  boundaries  of  the  Ute  (Uintah  and  Ouray) 
Indian  Reservation  in  Utah  to  include  an  addi- 
tional area  of  about  726,000  aaes.  Of  this  area, 
about  380,000  acres  were  situated  within  the  former 
Uncompahgre  Reservation  adjoining  the  Uintah 
and  Ouray  Reservation,  where  most  of  the  Uncom- 
pahgres  and  other  Indians  of  Utah  were  allotted. 
The  remaining  acreage  was  a  part  of  the  public 
domain  located  outside  the  former  Uncompahgre 
Reservation.'  The  bill  failed  of  enactment.  Similar 
bills  were  introduced  in  the  House  and  Senate  in 
1937.'^  But  these  likewise  failed  of  enactment. 

On  January  4,  1939,  Senator  Adams  introduced 
in  the  76th  Congress  a  bill  (S.  72)  having  for  its 
purpose  the  correction  of  a  land  description  con- 
tained in  the  Ute  jurisdictional  act  of  June  28, 
1938  (52  Stat.  1209) .  Mr.  Murdock  caused  this  bill 
to  be  amended  in  the  House  by  the  inclusion  of  a 
provision  authorizing  the  Secretary  to  establish 
within  Utah  Grazing  District  No.  8  a  grazing  unit 
to  be  administered  by  the  Bureau  of  Indian  Affairs 
for  the  exclusive  use  and  benefit  of  the  Indians  of 
the  Uintah  and  Ouray  Reservation,  such  unit  to 
consist  of  an  area  of  unappropriated  public  lands 


*'  See  letter  dated  May  3,  1944,  from  the  Acting  Secretary 

of  the  Interior   to  Senator  McCarran. 

^  In  reporting  on   this   bill,   the  Department  stated  among 

other  things: 

"...  A  plan  to  furnish  the  required  area  under  the 
provisions  of  the  Taylor  Grazing  Act  of  June  28,  1934 
(48  Stat.  1296)  ,  was  carefully  considered.  Howe\er,  it 
has  been  definitely  concluded  that  if  the  best  interests  of 
the  Indians  and  white  stockmen  of  that  vicinity  are  to 
be  served,  an  Indian  grazing  reserve  should  be  estab- 
lished separate  and  independent  of  the  grazing  districts 
being  established  under  that  act.  In  this  way  any  possi- 
bility of  conflict  of  interests  between  Indians  and  white 
stockmen  will  be  eliminated,  and  for  the  further  reason 
tliat  the  Indian  Service  can  give  the  Indians  the  neces- 
sary supervision  and  establish  and  enforce  range  control 
to  their  benefit.  This  arrangement  meets  with  the  ap- 
proval of  the  local  stockmen  and  the  Indians.  .  .  ." 
H.  R.  Rep.  No.  2399,  74th  Cong.,  2d  sess.  (1936)  . 
"S.  1792  and  H.R.  5296,  75th  Cong.,  1st  sess. 


adjacent  to  the  base  properties  of  the  Uintah  and 
Ouray  Indians  and  commensurate  with  but  not  ex- 
ceeding the  grazing  rights  of  such  properties  deter- 
mined in  accordance  with  the  range  standards 
adopted  by  the  Grazing  Service  of  the  Department 
of  the  Interior.^  On  May  8,  1940,  Mr.  Murdock 
introduced  a  bill  (H.R.  9705) ,  which,  as  subse- 
quently amended,  was  in  conformity  with  the 
amended  S.  72.  H.R.  9705  passed  the  House  on 
June  17,  1940,  but  failed  in  the  Senate  on  objec- 
tions from  Senator  Adams.® 

Bills  substantially  similar  to  H.R.  9705  of  the 
76th  Congress  were  introduced  in  the  House  dur- 
ing the  next  Congress,  in  1941  and  1942.^  The 
Public  Lands  Committee  of  the  House  reported 
favorably  on  one  of  these  bills  (H.R.  7768)  ,^°  and 
the  House  passed  the  bill  on  October  19,  1942.  The 
Senate  failed  to  take  any  action  on  the  bill.  If  it 
had  been  enacted,  the  measure  would,  among  other 
things,  have  authorized  the  Secretary  to  set  apart 
public  lands  adjacent  to  the  base  properties  of  the 
Indians  of  the  Uintah  and  Ouray  Reservation  for 
the  exclusive  use  of  the  Indians.  The  area  to  be 
set  aside  was  to  be  determined  with  due  regard  to 
the  commensurability  of  the  base  properties,  the 
amoimt  of  lands  needed  for  the  proper  conduct  of 
the  livestock  enterprise  based  on  such  Indian  prop- 
erties, and  such  other  range  requireinent  standards 
as  the  Secretary  might  deem  proper. 

On  January  7,  1943,  Mr.  Robinson  of  Utah  in- 
troduced a  bill  (H.R.  837,  78th  Cong.)  identical  in 
terms  with  H.R.  7638  of  the  previous  Congress. 
The  House  Committee  on  Public  Lands  reported 
favorably  on  the  bill  without  amendment  and  the 
House  passed  the  bill  on  April  5,  1943.  The  bill 
encountered  strong  opposition  in  the  Senate  with 
particular  regard  to  the  proposal  for  establishing 
an  Indian  grazing  reserve.  The  result  was  an  amend- 
ment which  eliminated  the  provision  for  such  a 
reserve  and  substituted  therefor  a  provision  that 
would  have  required  the  Grazing  Service  to  deter- 
mine the  extent  of  the  tribal  and  individual  graz- 


'  The  Murdock  amendment  included  certain  matters  wholly 
imrelated  to  the  establishment  of  a  grazing  reserve  for  the  In- 
dians, such  as  the  submission  to  the  Court  of  Claims  of  the 
claims  of  the  Utes  based  on  certain  unratified  treaties,  and 
a  proposal  to  restore  to  the  Indians  61,000  of  some  220.000 
acres  of  land  which  the  United  States  had  imdertakeii  to 
dispose  of  for  the  benefit  of  the  Indians  under  the  act  of 
May  27,  1902  (32  Stat.  245,  263)  .  and  subsequent  acts.  These 
lands  were  subject  to  restoration  by  Secretarial  order  under 
the  Indian  Reorganization  Act  of  June  18,  1934  (48  Stat.  I 
984)  ,  and  were  in  fact  restored  to  the  Indians  by  order 
dated  August  25,  1945    (10  F.R.  12409)  . 

«See  H.  R.  Rep.  2516,  76th  Cong.,  3d  sess.;  S.  Rep.  2125, 
76th  Cong.,  3d  sess. 

"H.R.  5720,  77th  Cong.,   1st  .sess.;   H.R.  7638,  77th  Cong., 
2d   sess. 

'"H.  R.  Rep.  2516.  77th  Cong.,  2d  sess. 
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ing  privileges  ot  the  Ute  Indians  by  giving  recog- 
nition to  the  prior  use  and  productive  capacity,  as 
of  the  time  oi  purchase,  oi  any  lands  purchased  by 
the  Indians,  the  grazing  rights  of  the  Indians  in  all 
other  respects  to  be  determined  under  the  provi- 
sions of  the  Taylor  Grazing  Act.  The  Senate  passed 
the  amended  bill  on  November  27,  1944.  Agree- 
ment was  reached  in  conference,  but  no  action  was 
taken  by  either  House  on  the  conference  report 
and  the  legislation  again  failed.''  No  further  legis- 
lative action  has  been  taken. 

While  this  legislation  was  pursuing  its  tortuous 
and  futile  way,  the  Indian  Service,  in  anticipation 
of  favorable  Congressional  action,  proceeded  to  ac- 
quire by  purchase  privately  owned  lands  and  im- 
provements situated  within  the  proposed  Indian 
reserve.  Such  purchase  negotiations  were  initiated 
in  1935.  The  first  purchase  was  completed  in  1937 
and  tlie  purchase  program  was  completed  in  1942. 
A  total  acreage  of  approximately  31,000  was  pur- 
chased for  a  consideration  of  nearly  $300,000,  in- 
cluding $169,000  of  tribal  Indian  moneys. '=  The 
purchase  price  included  the  fair  value  of  the  com- 
mensurate rights  of  the  base  properties  purchased 
to  grazing  privileges  on  the  public  domain,  which 
were  determined  by  the  application  of  a  three-to- 
one  ratio  on  the  public  domain  for  base  property 
commensurate  ratings.  This  formida,  according  to 
a  report  dated  July  9,  1938,  by  Carl  L.  Pearson, 
Assistant  Land  Field  Agent  of  the  Indian  Service, 
was  adopted  and  applied  by  the  Grazing  Service  in 
issuing  permits  for  grazing  privileges  throughout 
District  No.  8. 

With  the  acquisition  of  these  private  properties, 
substantially  all  the  lands  within  the  proposed  In- 
dian reserve,  with  the  exception  of  scattered  tracts 
of  State-owned  land,  were  either  Indian  allotments, 
Indian  tribal  lands,  or  public  domain.  Accordingly, 
the  Indian  Office  assinned  that  under  the  provi- 
sions of  the  Taylor  Grazing  Act  the  ownership  by 
the  Indians  of  these  base  properties  would  entitle 
them  to  the  use  of  practically  all  the  public  domain 
within  the  proposed  reserve.  Upon  this  assumption, 
the  Indian  Office  recommended  the  issuance  of,  and 


"The  proposal  to  establish  an  Indian  reserve  was  not  the 
only  controversial  feature  of  H.R.  8,S7.  For  example,  the  bill 
would  have  antliorized  the  Court  of  Claims  to  enter  judg- 
ment in  fa\or  of  the  Indians  on  the  basis  of  .'iJI.25  per  acre 
for  lands  wliich  the  Indians  are  alleged  to  have  surrendered 
to  the  United  States  under  the  provisions  of  an  iniratified 
treaty.  The  potential  liability  of  the  United  States  inider 
this  provision  was  estimated  to  run  in  the  neighborhood  of 
one  hundred  million  dollars.  Cong.  Rec,  Dcceinber  12,  1944, 
p.  .W70. 

'-  For  a  list  of  the  purchased  properties  see  Hearings  be- 
fore Subcommittee  of  the  .Senate  Committee  on  Public  Lands 
and  Surveys,  78th  Cong.,  1st  sess.,  February  16  and  17,  I94,S, 
Vernal,  Utah,  Part  6,  p.  239.^. 


on  September  16,  1941,  the  Secretary  signed,  an 
order  designed  to  retain  under  temporary  with- 
drawal in  aid  of  legislation  those  lands  included 
within  the  proposed  Indian  reserve;  to  exclude  such 
lands  from  Utah  District  No.  8  and  subject  them 
to  the  administrative  jurisdiction  of  the  Indian 
Service;  and  to  terminate  the  temporary  withdrawal 
of  September  26,  1933,  so  that  the  public  lands 
covered  by  that  order  and  not  included  in  the  pro- 
posed Indian  reserve  would  be  subjected  to  the  full 
administrative  jurisdiction  of  the  Grazing  Service. 
Tlie  promulgation  of  the  order  of  September  16, 
1941,  was  withheld  by  the  Secretary  in  order  to 
afford  the  Congress  an  opportunity  to  enact  legis- 
lation, which  was  then  pending,  to  establish  the 
Indian  reserve.  The  order  has  not  been  released  to 
date. 

Pursuant  to  the  range  management  plan  ap- 
proved by  the  Secretary  on  July  20,  1935,  the  Graz- 
ing Service  proceeded  with  the  administration  of 
all  the  public  lands  within  Utah  Grazing  District 
No.  8,  including  those  temporarily  withdrawn  by 
the  order  of  September  26,  1933,  and  with  the  is- 
suance of  grazing  licenses  to  applicants  for  grazing 
privileges  on  the  public  domain.  For  pinposes  of 
administration,  District  No.  8  was  divided  into 
several  administrative  vmits.  The  boimdaries  of  one 
of  the  imits  coincided  with  the  botmdaries  of  the 
reserve  originally  proposed  for  the  Indians.  It  is 
designated  as  Unit  G.'^  In  the  administration  of 
this  unit  by  the  Grazing  Service,  serious  contro- 
versy developed.  This  controversy  has  centered 
around  the  issuance  by  the  Grazing  Service  of 
licenses  for  grazing  privileges  to  some  six  non- 
Indian  users  identified  as  the  Albert  Smith  Invest- 
ment Company,  a  corporation,  the  David  Smith 
Estate,  a  copartnership,  Blanche,  Moroni  and 
Emery  Smith,  a  copartnership,  Steve  Chuturas,  H. 
A.  Tyzack,  and  D.  R.  Seeley.  The  position  of  the 
Indian  Service  has  been  that  the  grazing  privileges 
licensed  to  these  applicants  were  clearly  in  excess 
of  the  carrying  capacity  of  the  range;  that  in  the 
issuance  of  licenses  the  range  management  plan  ap- 
proved on  July  20,  1935,  was  violated  in  that  some 
of  the  white  users  were  not  qualified  for  grazing 
privileges  under  the  Taylor  Grazing  Act;  and  that 
other  white  users  were  allowed  to  shift  their  stock 
from  Colorado  and  Western  Utah,  and  from  other 
units  of  District  No.  8  to  Unit  G,  in  disregard  of 
the  grazing  privileges  attaching  to  the  base  prop- 
erties owned  by  the  Indians,  whose  requests  for 
nonuse  licenses  pending  the  time  when  they  would 
be  able  to  utilize  fully  their  grazing  privileges  were 
denied.    Despite    joint    instructions    issued    by    the 

' '  While  certain  adjustments  and  modifications  in  the 
boundaries  of  this  imit  appear  to  ha\e  been  made,  it  will 
continue   to  be  referred   to   for  convenience   as  Unit  G. 
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Indian  and  Grazing  Services  to  their  field  person- 
nel under  date  of  February  15,  1940,  having  for 
their  purpose  the  clarification  of  existing  misunder- 
standings and  the  adjustment  of  competing  claims, 
no  satisfactory  solution  of  the  controversy  was 
reached,  and  the  situation  became  so  acute  as  to 
command  the  attention  of  the  Subcommittee  of  the 
Committee  on  Public  Lands  and  Surveys  of  the 
United  States  Senate.  Members  of  that  committee 
journeyed  to  Vernal,  Utali,  and  on  February  16 
and  17,  1943,  conducted  an  extensive  inquiry  into 
the  controversy,  hearing  representatives  of  all  inter- 
ested parties.  At  the  conclusion  of  the  inquiry, 
Chairman  McCarran  suggested  to  the  parties  that 
the  controversy  was  one  that  should  lend  itself  to 
ready  settlement,  and  he  asked  the  parties  to  as- 
sume the  responsibility  of  achieving  a  prompt 
settlement. 

Pursuant  to  Senator  McCarran's  suggestion,  the 
Indian  and  Grazing  Services  entered  into  a  cooper- 
ative agreement  for  the  administration  of  Utah 
Grazing  District  No.  8,  which  agreement  received 
Secretarial  approval  on  June  14,  1943.  In  terms  this 
agreement  superseded  the  range  management  plan 
that  had  been  approved  on  July  20,  1935.  It  pro- 
vided for  the  issuance  by  the  Grazing  Service,  with- 
out charge,  of  a  10-year  grazing  permit,  renewable 
upon  expiration,  to  the  Ute  Indian  Tribe  of  the 
Uintah  and  Ouray  Reservation  for  the  use  of 
public  lands  within  Unit  G,  as  modified  and  out- 
lined on  a  map  attached  to  the  agreement,  and  sub- 
jected the  lands  in  the  unit  to  administrative  juris- 
diction and  management  by  the  Indian  Service. 
The  agreement  further  provided  for  the  issuance 
by  the  Indian  Service  of  permits  to  the  six  non- 
Indian  livestock  operators  named  above  for  graz- 
ing privileges,  such  permits  to  be  (a)  for  the  use 
of  winter  range,  (b)  for  the  number  of  livestock 
for  which  the  applicant  had  theretofore  received 
a  license  from  the  Grazing  Service  during  the  win- 
ter season  of  1942-3,  and  (c)  for  the  maximum 
period  in  each  winter  season,  not  exceeding  five 
months,  during  which  the  range  might  be  used  in 
accordance  with  good  range  conservation  practice. 
The  permits  to  the  non-Indians  were  to  be  made 
for  a  period  of  five  years,  with  the  privilege  of  re- 
newal for  an  additional  period  of  five  years.  Each 
permit  was  to  be  subject  to  a  reduction  of  not  to 
exceed  10  percent  during  the  first  5-year  period 
and  a  reduction  of  not  to  exceed  15  percent  during 
the  second  5-year  period,  such  reductions  to  be 
made  only  when  necessary  for  the  accommodation 
of  Indian-owned  stock.  At  the  end  of  the  second 
5-year  period,  further  permits  might  be  issued  in  so 
far  as  the  actual  needs  for  Indian  use  might  then 
permit.  Where  the  qualified  demands  of  permittees 
could  not  be  met  within  the  unit  because  of  the 


actual  needs  for  Indian  use,  the  Grazing  Service 
was  to  endeavor  to  satisfy  such  demands  on  other 
Federal  range.  The  administration  of  Grazing  Dis- 
trict No.  8,  exclusive  of  the  area  permitted  to  the 
Indians,  was  to  be  committed  to  the  Grazing  Ser- 
vice. 

Prior  to  the  approval  of  this  agreement,  its  sub- 
stance was  presented  to  the  six  white  users  and  to 
representatives  of  the  Ute  Indians.  The  proposal 
was  agreeable  to  the  Indians,  but  the  white  users 
formally  rejected  it  under  date  of  April  20,  1943.^* 
The  provisions  of  the  agreement  were  discussed  at 
hearings  before  the  Subcommittee  of  the  Committee 
on  Public  Lands  and  Surveys,  United  States  Senate, 
73th  Congress,  in  Washington  on  June  15,  16  and 
21,  1943.  The  hearings  were  attended  by  represen- 
tatives of  the  six  white  users  and  by  an  attorney 
representing  the  Indians.  The  general  attitude 
seemed  to  be  that,  while  a  solution  of  the  problem 
by  the  enactment  of  the  legislation  then  pending 
was  preferable,  no  substantial  objection  to  the  oper- 
ation of  the  agreement  in  the  interim  would  be 
made." 

Pursuant  to  the  agreement  of  June  14,  1943,  the 
Director  of  the  Grazing  Service  issued  a  10-year  per- 
mit to  the  Ute  Indian  Tribe  of  the  Uintah  and 
Ouray  Reservation  under  date  of  July  1,  1943.  Per- 
mits were  thereafter  tendered  by  the  Indian  Service 
to  the  white  users,  but  the  permits  were  formally 
rejected  by  them  on  October  27  and  28,  1943,  chiefly 
for  the  reason,  as  alleged  by  them,  that  the  range 
allocations  offered  to  them  differed  from  the  area 
customarily  used  by  them  in  the  past  and  that  the 
new  allocations  were  in  fact  waste  lands  and  not 
winter  grazing  lands,  as  contemplated  by  the  agree- 
ment of  June  14,  1943.  They  also  objected  to  ad- 
ministration of  the  area  by  the  Indian  Service  and 
to  the  5-year  permits,  insisting  upon  10-year  per- 
mits such  as  were  customarily  issued  to  other  users 
under  the  provisions  of  the  Taylor  Grazing  Act. 
Shortly  after  rejecting  the  permits,  the  white  users 
brought  suit  to  enjoin  the  Superintendent  of  the 
Uintah  and  Ouray  Agency  from  carrying  out  the 
terms  of  the  agreement  of  1943,  but  this  suit  was 
dismissed  on  motion  of  the  plaintiffs  without  prej- 
udice on  March  31,  1944.  On  January  31,  1945,  the 
Superintendent  of  the  Uintah  and  Ouray  Agency 
advised  the  white  users  that,  until  the  acceptance 
by  them  of  the  permits  tendered  in  1943,  they  were 
without  authority  to  use  the  Federal  range. 


"See  letter  dated  April  20,  1943,  from  Mr.  C.  C.  Wright, 
Superintendent  of  tlie  Uintah  and  Ouray  Indian  Reserva- 
tion, to  the  Commissioner  of  Indian  Affairs. 

'■'"'See  statement  of  Assistant  Secretary  Chapman  appearing 
at  pages  2445-6  of  Hearings  before  a  subcommittee  of  the 
Senate  Committee  on  Public  Lands  and  Surveys,  78th  Cong., 
1st  sess.    (1943),  Part  7. 
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Pursuant  to  instructions  issued  by  Commissioner 
Brophy  under  date  of  November  6,  1945,  permits 
for  grazing  privileges  in  Unit  G  carrying  a  10  per- 
cent reduction  were  offered  to  the  white  users. 
These  instructions  were  based  primarily  on  the 
carrying  capacity  of  the  range,  as  established  by  re- 
ports submitted  by  Richard  B.  Millin,  Regional 
Forester  of  the  Indian  Service,  and  by  Milo  H. 
Deming,  Range  Examiner  of  the  Grazing  Service, 
under  the  respective  dates  of  February  10,  1945, 
and  March  1,  1945,  which  reports  were  reconciled 
by  a  joint  report  submitted  on  September  12,  1945, 
by  Frank  B.  Lenzie,  Regional  Forester,  Indian  Ser- 
vice, and  James  A.  Scott,  Chief  of  Range  Manage- 
ment, Grazing  Service.  The  white  users  again  re- 
fused to  accept  the  permits;  and  on  January  16, 
1946,  they  protested  further  administration  of  the 
area  under  the  agreement  of  June  14,  1943,  peti- 
tioned for  the  issuance  of  a  permit  in  common 
under  the  provisions  of  the  Taylor  Grazing  Act  cov- 
ering the  combined  area  theretofore  used  by  them, 
and  asked  for  a  liearing.  This  petition  was  denied 
by  the  Assistant  Commissioner  of  Indian  Affairs  on 
February  12,  1946,  and  the  Superintendent  was  in- 

i  structed  to  confer  with  the  United  States  Attorney 
with  a  view  to  the  institution  of  trespass  proceedings 
against  the  white  users.  From  this  action  the  peti- 
tioners appealed  informally  to  the  Department.  The 
matter  was  referred  to  former  Solictor  Gardner,  who 
formulated  and  submitted  to  the  interested  parties 
the  tentative  recommendations  of  April  3,  1946. 

While  the  legal  and  equitable  considerations 
upon  which  Mr.  Gardner's  proposal  is  based  have 
not  been  questioned  by  counsel  for  either  party, 
the  more  important  of  these  should  be  stressed. 
These  considerations,  amplified  somewhat,  are  indi- 
cated below. 

1.  The  act  of  June  7,  1897  (30  Stat.  87),  by 
which   the   unallotted  lands  of   the  Uncompahgre 

j  Reservation  were  restored  to  the  public  domain, 
contained  no  conditions  imposing  on  the  lands  any 
trust  for  the  benefit  of  the  Indians.  Since  the  res- 
toration was  wholly  unconditional,  the  Indian  title 
was  completely  extinguished.  That  title,  in  view  of 
the  prohibition  contained  in  section  27  of  the  act 
of  June  30,  1919  (41  Stat.  3) ,  and  section  4  of  the 
act"  of  March  3,  1927  (44  Stat.  1347),  against  the 
creation  of  Indian  reservations  or  the  making  of 
changes  in  the  boundaries  of  reservations  except  l^y 
act  of  Congress,  may  be  restored  only  by  Congres- 
sional action.  For  a  like  reason,  the  temporary 
withdrawal  of  September  26,  1933,  although  effec- 
tive, until  revoked,  to  preserve  the  status  quo  and 
prevent  the  initiation  of  new  rights  under  the 
public  land  laws,  could  not,  and  was  not  intended 
to,  have  the  effect  of  restoring  the  Indian  title  to 
any  part  of  the  withdrawn  area.  Nevertheless,  the 


long  use  of  at  least  part  of  the  area  involved,  and 
the  expenditure  of  nearly  $300,000  in  the  purchase 
of  base  properties  upon  the  understanding  that  the 
purchase  included  the  commensurate  rights  of  the 
properties  to  grazing  privileges  on  the  public 
domain  and  with  the  expectation  that  a  permanent 
Indian  reserve  would  be  established  by  the  Con- 
gress, have  placed  the  Indians  in  a  strong  position 
in  so  far  as  equitable  considerations  are  concerned. 

2.  The  non-Indian  users  can  claim  no  vested 
rights  under  the  provisions  of  the  Taylor  Grazing 
Act,  since  the  act  in  section  3  expressly  declares  that 
the  creation  of  a  grazing  district,  or  the  issuance 
of  a  permit  pursuant  to  the  provisions  of  the  act, 
"shall  not  create  any  right,  title  or  estate  in  or  to 
the  lands."  At  the  time  of  the  passage  of  the  Taylor 
Grazing  Act,  the  lands  within  the  former  Uncom- 
pahgre Reservation  were  covered  by  the  temporary 
withdrawal  of  September  26,  1933.  Administration 
of  the  lands  under  range  management  in  con- 
formity with  the  Taylor  Grazing  Act,  as  provided 
in  the  range  management  plan  approved  July  20, 
1935,  was  temporary  and  limited.  This  range  man- 
agement plan  was  hirgely  superseded  by  the  agree- 
ment of  June  14,  1943,  under  which  the  Indians 
now  hold  a  permit  for  the  entire  area  under  dis- 
cussion, subject  to  the  issuance  to  the  white  users 
of  permits  for  grazing  privileges  on  the  terms  and 
conditions  set  forth  in  the  agreement.  The  white 
users,  although  entitled  to  equitable  consideration 
upon  a  proper  showing  of  prior  use  over  the  years, 
have  nevertheless  refused  to  accept  permits  ten- 
dered to  them  under  the  agreement  of  1943  and  are, 
therefore,  in  the  position  of  occupying  the  range 
without  lawful  authority. 

3.  Since  the  only  claim  which  any  of  the  parties, 
Indian  or  white,  could  legitimately  assert  in  any 
event  is  a  claim  to  grazing  privileges  under  the 
Taylor  Grazing  Act,  it  is  entirely  appropriate  that 
the  claims  of  all  be  adjudicated  under  authority  of 
that  act  and  in  conformity  with  the  Federal  Range 
Code  adopted  thereunder  subject,  however,  to  de- 
partures from  the  code  deemed  necessary  to  meet 
the  equities  of  the  parties. 

4.  Neither  the  range  management  plan  approved 
July  20,  1935,  nor  the  agreement  of  June  14,  1943, 
purports  to  constitute  a  contract  between  the  parties 
upon  which  vested,  enforceable  rights  might  be 
based.  The  range  management  plan  and  the  agree- 
ment are  merely  administrative  measures  that  were 
adopted  for  the  temporary  administration  of  the 
area  pending  the  enactment  of  legislation  that  was 
awaiting  action  by  the  Congress  as  of  the  time 
when  each  became  effective.  Of  course,  the  range 
management  plan  was,  and  the  agreement  is,  sub- 
ject to  termination  or  modification  at  any  time,  and 
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hence  they  constitute  no  legal  bar  to  the  proposed 
adjudication  proceecHngs. 

In  his  letter  of  June  9,  counsel  for  the  Ute  In- 
dians suggests  that  die  adjudication  proceedings  be 
preceded  by  an  attempt  on  the  part  of  "top  flight" 
officials  to  anive  at  a  determination  of  the  contro- 
versy which  might  be  acceptable  to  the  parties.  An 
examination  of  the  record  demonstrates  that  such 
an  attempt  would  be  futile.  Every  effort,  short  of 
adjudication,  to  settle  this  controversy  has  already 
been  made  without  success.  These  efforts,  extend- 
ing over  a  period  of  some  15  years,  have  included 
attempts  to  settle  the  controversy  by  agreement, 
joint  instructions,  arbitration,  and  legislation. 
Numerous  investigations  and  range  surveys  have 
been  made  by  technicians  of  the  Indian  and  Graz- 
ing Services,  separately  and  jointly.  While  the  re- 
ports of  these  investigations  contain  much  valu- 
able data  bearing  upon  the  respective  rights  of  the 
parties,  no  final  or  conclusive  determination  of 
those  rights  has  been  made.  Such  a  determination 
may  properly  be  made  only  after  a  full  hearing  has 
been  accorded  to  the  interested  parties.  The  objec- 
tion of  counsel  for  the  Indians  to  the  conduct  of 
such  a  hearing  by  an  examiner  affiliated  with  either 
the  Indian  Service  or  the  Grazing  Service  is  not  well 
taken,  in  my  judgment.  It  seems  advisable  that  the 
adjudication  be  made  by  a  competent  examiner 
who  is  qualified  by  experience  in  the  practical  ad- 
ministration of  the  Taylor  Grazing  Act  and  the 
range  code,  and  the  designation,  as  examiner,  of  a 
completley  disinterested  person  would  tend  to  as- 
sure the  impartiality  and  freedom  from  bias  that 
are  essential  to  a  determination  that  will  be  fair  to 
all  the  parties. 

Counsel  for  the  Indians  and  for  the  six  white 
users  have  suggested  that  there  are  other  non-Indian 
users  within  or  adjacent  to  Unit  G  who  are  inter- 
ested in  that  unit  and  whose  rights  should  be  de- 
termined for  that  reason.  Counsel  for  the  Indians 
also  suggests  that  the  rights  of  certain  Indians  to 
grazing  privileges  outside  of  Unit  G  should  be  de- 
termined. This,  he  states,  is  necessary  because  In- 
dian rights  outside  the  unit  have  been  determined 
by  the  advisory  board  of  District  No.  8  on  the 
premise  diat  all  Indian  rights  were  to  be  confined 
to  Unit  G.  The  adjudication  proceedings  should,  of 
course,  be  open  to  all  parties  claiming  to  be  en- 
titled to  grazing  privileges  in  Unit  G,  irrespective 
of  whether  their  base  properties  are  located  within 
or  without  the  boundaries  of  that  unit.  In  the  ab- 
sence of  full  information  concerning  the  extent  of 
the  grazing  privileges  claimed  by  the  various 
parties,  and  the  evidence  to  be  submitted  in  support 
thereof,  it  is  not  possible  to  fix  in  advance  the  exact 
limitations  of  the  adjudication  other  than  to  sug- 
gest that  it  is  a  matter  that  should  be  left  to  the 


discretion  of  the  examiner,  who  should  be  invested 
with  authority  to  pursue  the  investigation  to  such 
extent  as  may  be  essential  to  a  fair  determination 
of  the  rights  of  the  parties.  The  primary  purpose 
of  the  adjudication  is,  however,  to  determine  the 
distribution  of  the  range  in  Unit  G.  Licenses  are 
to  be  issued,  of  course,  in  the  order  of  preference 
set  forth  in  the  Federal  Range  Code  (43  CFR  sec. 
501.6),  not  to  exceed,  however,  the  reasonable 
carrying  capacity  of  the  range.  If  Federal  range  is 
not  available  to  accommodate  all  applicants,  un- 
qualified applicants  should  be  eliminated  first  and 
the  secondary  (class  2)  applicants  next.  If,  with 
these  eliminations,  the  Federal  range  is  still  in- 
sufficient to  satisfy  qualified  applicants  in  class  1. 
the  available  range  should  be  apportioned  among 
them,  with  one  qualification  deemed  to  be  neces- 
sary in  justice  to  all  the  parties.  This  qualification 
is  that  applicants  whose  grazing  privileges  may 
have  been  shifted  into  Unit  G  from  other  States  or 
other  parts  of  District  No.  8  should  be  subordi- 
nated to  an  applicant  who  clearly  establishes  that 
the  Federal  range  applied  for  was  that  customarily 
used  by  him  during  the  priority  period  in  connec- 
tion with  the  base  properties  which  he  submits. 

Another  point  mentioned  by  counsel  for  the  In- 
dians is  that  the  measuring  rod  for  determining  the 
grazing  rights  attaching  to  the  base  properties  pur- 
chased for  the  Indians  in  Unit  G  should  be  changed 
from  the  productivity  of  the  lands  at  the  time  of 
purchase  to  the  productivity  of  the  base  properties 
at  the  time  of  the  acceptance  of  options.  This  sug- 
gestion has  merit  and  should  be  adopted,  in  my 
judgment.  Reference  to  the  time  of  purchase  is 
somewhat  indefinite.  The  uncertainty  would  be  re- 
moved by  the  adoption  of  counsel's  suggestion. 
Moreover,  some  of  the  sellers,  in  reliance  upon 
punctual  consummation  of  the  sales,  commenced 
the  liquidation  of  their  livestock  holdings  after 
optioning  the  properties  to  the  Indians  and  allowed 
the  productivity  of  the  properties  to  decrease  dur- 
ing the  intervening  period.  The  Indians  should  not 
he  penalized  by  this  delay,  which  occurred  through 
no  fault  on  their  part. 

Finally,  counsel  for  the  Indians  insists  that  the 
Department  of  Justice  be  required  to  institute  tres- 
pass suits  against  the  white  users.  If,  as  counsel 
alleges,  these  users  have  continued,  notwithstanding 
the  lapse  of  their  licenses,  to  drive  their  sheep 
across  lands  in  Indian  ownership  without  permis- 
sion, they  would  no  doubt  be  liable  for  the  penal- 
ties prescribed  by  25  U.S.C.  sec.  179.  However,  the 
institution  of  such  an  action  in  advance  of  a  de- 
termination of  the  rights  of  the  parties  in  the  pro- 
posed adjudication  proceedings  would  appear  to  be 
unwise,  and  I  would  suggest  that  no  such  action  be 
filed  at  this  time.  On  the  other  hand,  the  parties 
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should  be  informed  that  any  use  of  the  Federal 
range  without  licenses  or  permits  issued  under 
authority  of  this  Department  is  made  at  their  peril, 
and  that  they  will  be  held  to  strict  accountability 
for  such  use,  past  or  future. 

In  view  of  the  foregoing,  I  recommend  that  the 
following  procedure  be  adopted  for  the  adjudica- 
tion of  the  respective  rights  of  the  parties  and  the 
issuance  to  them  of  licenses  or  permits  on  Federal 
range  in  Unit  G  of  District  No.  8: 

a.  Applications  for  licenses  or  permits  shall  be 
filed  with  a  special  examiner  to  be  selected  by  the 
Director  of  the  Bureau  of  Land  Management.  No 
person  who  has  heretofore  participated  in  any  ad- 
vice or  recommendation  concerning  the  issuance 
of  permits  or  licenses  in  Utah  Grazing  District  No. 
8  or  who  may  be  interested,  directly  or  indirectly, 
in  any  application  for  a  license  or  permit,  shall  be 
selected  as  examiner.  All  applications  shall  be  filed 
within  30  days  from  the  date  of  notice  to  be  given 
by  the  examiner.  The  applications  shall  be  set 
down  for  hearing  before  the  examiner  after  reason- 
able notice  to  the  applicants.  The  proceedings  shall 
be  open  to  all  parties  chiiming  to  be  entitled  to 
grazing  privileges  in  Unit  G,  irrespective  of  whether 
their  base  properties  are  located  within  or  without 
the  boundaries  of  Unit  G.  The  evidence  submitted 
in  support  of  applications,  and  the  adjudication, 
shall  conform  to  the  requirements  of  the  Federal 
Range  Code,  except  that  (1)  Indian  base  prop- 
erties not  submitted  prior  to  Jime  28,  1938,  may  be 
offered  in  applications  for  grazing  privileges,  and 
if  the  requirements  of  the  Federal  Range  Code  are 
otherwise  met,  the  applicants  shall  be  eligible  for 
grazing  privileges  on  the  Federal  range,  and  (2) 
the  determination  of  the  grazing  privileges  attach- 
ing to  base  properties  purchased  for  the  Indians 
shall  be  made  on  the  basis  of  grazing  use  during 
the  priority  period  by  applicants  and  their  prede- 
cessors in  interest  and  upon  the  productivity  of  the 
base  properties  at  the  time  of  the  acceptance  of 
options  by  the  Indians.  The  allocation  of  Federal 
range  shall,  however,  be  made  on  the  basis  of  pro- 
ductivity of  the  base  properties  at  the  time  of  ad- 
judication, the  difference  to  be  considered  in  a 
nonuse  status  with  the  grazing  privileges  to  attach 
as  productivity  of  the  base  properties  is  restored. 
The  examiner  shall  have  full  authority  to  pursue 
the  investigation  to  such  extent  as  may  be  essential 
to  a  fair  determination  of  the  rights  of  the  parties. 
At  the  conclusion  of  the  hearings,  the  applications 
for  licenses  or  permits  and  the  tentative  findings  of 
the  examiner  shall  be  referred  to  the  Advisory 
Board  of  District  No.  8  for  advice  and  recommen- 
dation, upon  the  receipt  of  which  the  examiner 
shall  proceed  with  the  final  adjudication  of  the 
rights  of  the  parties.  Upon   final   adjudication  by 


the  examiner  of  the  rights  of  any  applicant,  any 
aggrieved  party  shall  have  the  right  to  appeal  to 
the  Secretary  of  the  Interior  within  30  days  from 
the  date  of  the  adjudiaition. 

b.  The  grazing  capacity  of  the  lands  and  the 
dividing  line  between  winter  and  summer  range, 
agreed  on  by  the  Office  of  Indian  Affairs  and  the 
Grazing  Service  and  as  set  oait  in  the  Scott-Lenzie 
report  of  September  12,  194.5,  will  be  applied  in 
the  allocation  of  Federal  range. 

r.  Licenses  or  permits  shall  be  issued  to  the 
parties  in  accordance  with  the  final  adjudication. 
Licenses  shall  be  issued  in  the  order  of  preference 
set  forth  in  the  Federal  Range  Code  (43  CFR  sec. 
.501.6).  If  Federal  range  is  not  available  to  accom- 
modate all  applicants,  unqualified  applicants  shall 
be  eliminated  first  and  the  secondary  (class  2)  ap- 
plicants next.  If,  with  these  eliminations,  the  Fed- 
eral range  is  still  insufficient  to  satisfy  qualified 
applicants  in  class  1,  the  available  range  shall  be 
apportioned  among  them  subject  to  the  condition 
tliat  ajjplirants  whose  grazing  privileges  may  have 
been  shifted  into  Unit  G  from  other  States  or  other 
parts  of  District  No.  8  shall  be  subordinated  to  an 
applicant  who  clearly  establishes  that  the  Federal 
range  applied  for  was  that  customarily  used  by  him 
during  the  priority  period  in  connection  with  the 
base  properties  which  he  submits. 

d.  The  agreement  approved  June  14,  1943,  shall 
remain  in  full  force  and  effect  until  the  adjudica- 
tion shall  have  been  completed.  Pending  comple- 
tion of  the  adjudication,  any  party  who  utilizes  the 
Federal  range  without  a  license  or  permit  does  so 
at  his  peril  and  shall  be  held  to  strict  accountabil- 
ity for  such  unlawful  use,  past  or  fiUure. 

In  conclusion,  attention  is  called  to  the  fact  that 
the  temporary  withdrawal  of  September  26,  1933, 
which  affects  the  unentered  lands  of  the  former 
Uncompahgre  Reservation  originally  comprising 
nearly  two  million  acres  of  land,  is  still  in  force, 
notwithstanding  the  failure  of  the  Congress  to  en- 
act legislation  to  establish  the  proposed  Indian  re- 
serve. The  unpromvdgated  order  of  September  16, 
1941,  which  would  have  continued  the  temporary 
withdrawal  only  as  to  lands  widiin  the  proposed 
Indian  reservation,  constitutes  the  only  effort  at 
modification  over  the  years.  In  a  letter  dated  June 
20  to  the  Secretary,  Senator  McCarran  strongly 
criticized  the  practice  of  continuing  these  tem- 
porary withdrawals  over  a  long  period  of  years 
after  the  failure  of  Congress  to  enact  the  legislation 
in  anticipation  of  which  such  withdrawals  were 
made.  By  a  memorandum  dated  August  6  the  In- 
dian Office,  in  connection  with  Senator  McCar- 
ran's  complaint,  recommended  to  the  Secretary  that 
the  withdrawal  be  not  vacated  until  the  rights  of 
the  Indians  shall  have  been  taken  care  of  by  ap- 
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propriate  legislation.  As  efforts  over  a  period  of 
ten  years  to  obtain  such  legislation  have  been  un- 
successful, and  as  the  only  legislation  which  both 
Houses  of  the  Congress  have  considered  favorably 
would  have  required  the  grazing  privileges  of  the 
Indians  in  these  public  lands  to  be  determined  by 
application  of  the  provisions  of  the  Taylor  Grazing 
Act,  there  seems  to  be  no  justification  for  continu- 
ing in  effect  the  temporary  order  of  September  26, 
1933.  Accordingly,  I  recommend  that  that  order,  as 
well  as  the  unpromulgated  order  of  September  16, 
1941,  be  canceled  immediately  upon  completion  of 
the  adjudication  and  the  issuance  of  licenses  or 
permits  in  conformity  with  the  adjudication. 

W.  H.  Flanery, 
Assistant  Solicitor. 

I  concur: 

Mastin  G.  White, 

Solicitor. 

Approved:  February  5,  1947. 

C.  GiRARD  Davidson, 

Assistant  Secretary  of  the  Interior. 


Premium  Payments  for  Timber  Production 

ON  Indian  Lands  Under  Veterans' 

Emergency  Housing  Act— Payments  to 

Incorporated  Tribes 

December  IB,  1946. 

David  L.  Krooth,  Esq., 

General  Counsel,  National  Housing  Agency, 

Washington,  D.C. 

My  Dear  Mr.  Krooth: 

I  am  advised  that  in  a  memorandum  opinion 
dated  October  28  your  office  held  that  the  premium 
payments  for  which  provision  is  made  in  section 
II  of  the  Veterans'  Emergency  Housing  Act  of  May 
22,  1946  (Public  Law  388,  79th  Cong.),  as  a  means 
of  stimulating  production  of  materials  needed  in 
connection  with  the  veterans'  emergency  housing 
program  may  not  be  made  to  the  Office  of  Indian 
Affairs  for  the  purpose  of  increasing  the  produc- 
tion of  timber  from  Indian  reservation  lands.  The 
opinion  appears  to  rest  upon  the  rule  against  the 
augmentation  of  a  specific  appropriation  from 
another  for  the  same  purpose  in  the  absence  of 
Congressional  authorization  for  the  transfer  of 
funds.  The  conclusion  reached  in  the  opinion  ap- 
pears to  have  been  motivated  by  the  assumption 
that,   although  premium  payments  could   not   be 


made  to  the  Office  of  Indian  Affairs,  they  could  be 
made  "to  the  tribal  enterprises,  which  apparently 
in  most  instances  cut  the  timber  from  the  Indian 
lands  and  mill  it."  Thus  it  is  concluded  in  the 
penultimate  paragraph  of  the  opinion: 

"The  possibility  remains,  however,  that  the 
cutting  of  timber  from  Indian  lands  and  the 
operation  of  the  sawmills  thereon  constitute 
an  identifiable  industry  engaged  in  produc- 
tion within  the  meaning  of  section  1 1  of  the 
VEH  Act  on  the  same  reasoning  as  that  sup- 
porting KPPR-4  which  relates  to  timber  on 
state  owned  land.  While  I  do  not  have  suffi- 
cient facts  to  render  an  opinion  on  this  ques- 
tion, those  now  available  to  me  indicate  a  legal 
basis  for  offering  premium  payment  assistance 
to  the  Tribal  enterprises.  It  seems  probable 
that  the  ownership,  management  and  sale  of 
timber  on  Indian  lands  are  conducted  on  en- 
tirely different  bases  than  where  timber  is 
located  on  lands  not  subject  to  Federal  laws 
or  treaties  relating  to  Indians.  Special  restric- 
tions and  regulations  are  applicable  and  I  am 
informally  advised  by  a  Mr.  Powers  of  the 
Office  of  Indian  Affairs  that  in  most  cases  the 
standing  timber  is  sold  to  and  processed  by 
the  sawmills  of  tribal  enterprises  which  are 
corporations  apparently  organized  under  a 
special  Federal  statute  which  relates  only  to 
Indians.   (25  USCA,  Sec.  476,  et  sec.)  " 

I  am  further  advised  that  the  problem  of  making 
the  premium  money  available  to  stimulate  addi- 
tional production  of  timber  from  Indian  lands  has 
been  discussed  during  the  past  few  weeks  in  a  series 
of  conferences  attended  by  various  members  of  the 
administrative  and  legal  staffs  of  your  office,  and  by 
various  representatives  of  the  Indian  Office  and  of 
this  office.  Members  of  your  legal  staff  suggested 
the  possibility  of  reconsidering  the  conclusion 
reached  in  the  opinion  of  October  28.  It  is  the  pur- 
pose of  this  letter  to  urge  such  reconsideration. 

The  assumptions  made  in  the  opinion  with  ref- 
erence to  the  administration  of  Indian  timber  re- 
sources are  not  in  accord  with  existing  law  and 
practice.  Sawmills  are  operated  on  only  four  reser- 
vations—the Menominee,  Red  Lake,  Navajo  and 
Ft.  Apache  Indian  Reservations.  On  all  other  reser- 
vations timber  sales  only  are  made.  But  whether  or 
not  the  timber  is  milled,  the  timber  operations  are 
supervised  by  the  Indian  Office,  which  employs  the 
cruisers  and  scalers  and  conducts  the  operations 
upon  the  principles  of  sustained  yield  management. 
In  the  case  of  an  incorporated  tribe,  the  practice  is 
for  the  tribe  to  make  timber  sales  contracts  with 
the  approval  of  the  Secretary  of  the  Interior,  where- 
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as  the  Secretary  makes  such  contracts  on  behalf  of 
an  unincorporated  tribe.  A  contract  with  an  incor- 
porated tribe  usually  permits  the  proceeds,  after 
the  deduction  of  the  expenses  of  management,  to 
be  deposited  in  the  local  tribal  treasury.  On  the 
other  hand,  when  a  contract  is  made  on  behalf  of 
an  unincorporated  tribe,  the  proceeds  are  required 
to  be  deposited  in  the  United  States  Treasury  for 
the  benefit  of  the  tribe. 

Although  the  management  of  timber  operations 
is  confided  to  the  Indian  Office,  the  Indians  are 
the  beneficial  owners  of  the  timber,  and  are  en- 
titled to  the  proceeds  of  any  timber  sale.  United 
States  V.  Klamath  Indians,  304  U.S.  119;  United 
States  V.  Shoshone  Tribe,  304  U.S.  111.  Even  though 
a  timber  contract  may  be  made  by  a  Government 
officer,  he  acts  only  on  behalf  of  an  Indian  tribe, 
and  the  contract  itself  is  not  to  be  regarded  as 
made  with  the  United  States.  Thus  it  is  not  a  Gov- 
ernment contract.  United  States  v.  Algoma  Lumber 
Co.,  305  U.S.  415,  421.  It  is  for  these  reasons  that 
the  expenses  of  the  sale  of  timber  are  charged 
against  the  proceeds  of  sales.  Although  Congress 
appropriates  annually  funds  to  cover  the  expenses, 
the  appropriation  is  not  a  gratuity  but  is  reimburs- 
able from  the  proceeds  of  the  sale  of  the  timber. 
Thus  the  current  appropriation  act  provides: 

"Management,  Indian  forest  and  range  re- 
sources: For  the  management  and  protection 
of  forest,  range,  and  wildlife  resources  on  In- 
dian reservations  and  allotments  other  than 
the  Menominee  Indian  Reservation,  Wiscon- 
sin, including  the  payment  of  reasonable  re- 
wards for  information  leading  to  the  arrest 
and  conviction  of  any  person  or  persons  set- 
ting forest  or  range  fires,  or  taking  or  destroy- 
ing timber,  in  violation  of  law  on  Indian  lands; 
and  the  establishment  of  cooperative  sustained 
yield  forest  units  pursuant  to  the  Act  of  March 
29,  1944  (16  U.S.C.  583);  $704,728:  Provided, 
That  the  United  States  shall  be  reimbursed  for 
ex{>enditures  made  from  this  appropriation 
for  expenses  incident  to  the  sale  of  timber  to 
the  extent  prescribed  in  regulations  promul- 
gated by  the  Secretary  pursuant  to  the  Act  of 
March  1,  1933   (25  U.S.C.  413)." 

The  act  of  March  1,  1933,  to  which  reference  is 
made  in  this  provision,  authorizes  the  Secretary  of 
the  Interior  to  collect  reasonable  fees  to  cover  the 
cost  of  work  performed  for  Indian  tribes.  The  fees 
may  be  deducted  from  "the  proceeds  of  sale,  leases, 
or  other  sources  of  revenue,"  and  the  amounts  col- 
lected are  required  to  be  covered  into  the  Treasury 
as  miscellaneous  receipts,  except  that  when  the 
expenses  have  been  paid  from  Indian  tribal  funds, 


the  amounts  collected  must  be  credited  to  such 
funds.  While  the  collection  of  fees  is  not  made  man- 
datory under  the  act  of  March  1,  1933  (see  Senate 
RejX)rt  No.  1204,  72d  Cong.,  2d  sess.),  it  is  made 
mandatory  by  the  provision  of  the  current  appro- 
priation act. 

The  disposition  of  timber  on  tribal  lands  is  gov- 
erned by  section  7  of  the  act  of  June  25,  1910  (36 
Stat.  857,  25  U.S.C.  sec.  407),  which  vests  the  power 
of  disposition  in  the  Secretary  of  the  Interior  under 
regulations  to  be  prescribed  by  him.  Notwithstand- 
ing this  provision,  incorporated  tribes,  as  previously 
indicated,  have  generally  been  given  authority 
under  their  charters  to  make  timber  sales  contracts, 
subject  to  the  approval  of  the  Secretary  of  the  In- 
terior. Such  charter  provisions  rest  upon  section  17 
of  the  Indian  Reorganization  Act  of  Jiuie  18,  1934 
(48  Stat.  988,  25  U.S.C.  sec.  477),  which  confers 
authority  upon  incorporated  tribes  to  "own,  hold, 
manage,  operate  and  dispose  of  property  of  every 
description,  real  and  personal."  The  requirement 
of  Secretarial  approval  rests  merely  on  the  provi- 
sion of  the  charter  itself  and  may  ordinarily  be 
terminated  by  mutual  agreement  of  the  tribes  and 
the  Secretary  of  the  Interior. 

Whether  the  cruising  and  scaling  of  timber  are 
functions  which  could  be  entrusted  to  both  in- 
corporated and  unincorporated  tribes  by  the  Secre- 
tary of  the  Interior  by  appropriate  provisions  in 
the  timber  sales  contract  is  a  question  which  need 
not  be  considered,  since  I  am  informed  by  the  In- 
dian Office  that  a  change  in  the  existing  practice 
would  not  be  desirable.  The  payment  of  the  pre- 
mium moneys  directly  to  the  tribes  would  not  in 
any  event  take  care  of  the  general  expense  of  ad- 
ministrative supervision  involved  in  the  making  of 
the  timber  sales  contracts  themselves.  Incorpora- 
tion under  the  Indian  Reorganization  Act  is  op- 
tional, and  it  happens,  moreover,  that  few  of  the 
Indian  tribes  with  important  timber  resources  have 
incorporated  under  the  Indian  Reorganization  Act. 
Thus  the  suggestion  of  direct  payments  to  the 
tribes  would  not  be  practicable.  Indeed,  I  under- 
stand that  only  one  of  the  tribes  whose  lands  would 
be  a  source  of  additional  timber  is  incorporated. 

If  the  premium  moneys  are  to  be  used  at  all  to 
secure  additional  timber  production  from  Indian 
lands,  it  would  seem,  therefore,  that  they  would 
have  to  be  made  available  to  the  Indian  Office.  In 
view  of  the  nature  of  the  interest  of  the  Indian 
tribes  in  the  production  of  timber,  and  the  role  of 
the  Department  in  the  supervision  of  such  produc- 
tion, it  would  seem  that  the  tribes  may  be  regarded 
as  owners  and  producers  within  the  meaning  of  the 
Veterans'  Emergency  Housing  Act.  There  would 
seem  to  be  no  objection  per  se  to  making  premium 
moneys  available  to  a  Government  agency,  in  ad- 
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vance  of  production,  since  such  funds  liave  been 
made  available  in  advance  to  the  State  of  Washing- 
ton. It  is  true  that  the  rule  against  the  augmenta- 
tion of  a  specific  appropriation  from  a  general  ap- 
propriation has  no  application  to  a  State  govern- 
ment. I  believe,  however,  that  it  also  has  no  applica- 
tion to  Indian  tribes.  Altliough  the  premium  pay- 
ments would  be  made  to  the  Secretary  of  the  In- 
terior, who  would  expend  the  funds  in  the  addi- 
tional production  of  timber,  the  Secretaiy  would 
receive  the  funds  only  as  agent  of  the  Indian 
tribes.  Ultimately  the  payments  woidd  increase  the 
return  to  them,  and  this  would  occur  when  the 
proceeds,  less  the  expenses  of  sale,  are  deposited  in 
the  United  States  Treasury  for  their  benefit  and  to 
their  credit. 

The  rule  against  the  augmentation  of  appropri- 
ations would  not  seem  to  apply.  In  this  connection, 
it  will  be  noted  that  the  appropriation  for  "Man- 
agement, Indian  forest  and  range  resources,"  has 
been  made  reimbursable,  while  the  premium  pay- 
ments are  not  reimbinsable.  Moreover,  the  Secre- 
tary of  the  Interior,  as  agent  of  the  Indian  tribes, 
is  not  required  under  the  appropriation  item  to 
produce  any  particidar  amount  of  timber  or  to  ac- 
complish any  particular  purpose,  such  as  the  fur- 
therance of  a  housing  program;  whereas  the  Hous- 
ing Expediter  is  authori/^ed  to  promote  an  emer- 
gency housing  program,  and  the  premium  moneys 
have  been  appropriated  to  enable  him  to  carry  oiu 
this  program.  Thus,  the  two  appropriations  are  dis- 
tinguishable from  the  standpoint  of  type  and  pur- 
pose. 

I  find  no  persuasive  evidence  in  the  legislative 
history  of  the  Indian  Office  appropriation  that  the 
activities  of  the  Department  in  the  management  of 
Indian  timber  resoiuces  could  not  be  expanded 
under  the  provisions  of  the  Veterans'  Emergency 
Housing  Act.  The  fact  that  Congress  appropriated 
less  money  than  had  been  requested  by  the  Indian 
Office  would  not  seem  to  bear  upon  this  question, 
nor  would  the  collo<iuy  Ijetween  Senator  Hayden 
and  Assistant  Commissioner  Zimmerman,  which  is 
quoted  on  page  3  of  the  opinion  of  October  28. 
This  shows  that  Senator  Hayden  made  the  state- 
ment that  a  reduction  in  the  appropriation  for  the 
management  of  Indian  forest  and  range  resources 
would  be  particidarly  unfortunate  in  view  of  the 
need  for  lumber  to  carry  on  the  veterans'  housing 
program.  The  Senator  expressed  his  concern,  how- 
ever, prior  to  the  enactment  of  the  Veterans'  Emer- 
gency Housing  Act.  The  colloquy  occurred  on  May 
16,  1946,  while  the  act  was  not  approved  until  May 
22,  1946.  If  in  fact  this  subsequent  legislation  did 
make  possible  the  expansion  of  the  production  of 
Indian  timber,  the  limited  amount  of  the  Indian 
Office  appropriation  would  seem  to  be  immaterial. 


It  would  seem  to  me  that  section  11  of  the  Vet- 
erans' Emergency  Housing  Act  itself  supplies  direct 
evidence  that  the  premium  payments  may  be  made 
to  the  Indian  Office.  Paragraph  (c)  of  this  section 
provides: 

"Not  more  than  $15,000,000  of  the  funds 
made  available  under  this  section  may  be  used 
to  the  extent  that  other  funds  are  unavailable 
for  the  construction  of  access  roads  to  stand- 
ing timber  on  lands  owned  by  or  under  the 
jurisdiction  of  an  agency  of  Government." 

This  provision  has  been  treated  as  an  implied  pro- 
hibition upon  the  use  of  premium  moneys  for  any 
other  purpose  than  the  construction  of  access  roads. 
It  would  seem  clear,  however,  that  the  purpose  of 
this  provision  was  merely  to  limit  the  amoimt  of 
the  premiimi  moneys  that  coidd  be  employed  for 
the  access  roads  program.  The  mere  fact  that  access 
roads  were  to  be  built  to  stands  of  timber  on  lands 
under  the  jurisdiction  of  Government  agencies 
would  seem  to  suggest  that  premium  payments 
could  be  made  to  governmental  agencies.  That  Gov- 
ernment appropriations  were  limited,  and  based 
upon  activities  already  planned,  must  have  been 
known  to  those  who  were  shaping  the  veterans' 
housing  program.  The  Housing  Expediter  has  al- 
ready made  available  to  the  Indian  Office  $1,518,000 
to  make  possible  the  construction  of  access  roads  to 
additional  stands  of  Indian  timber.  It  is  precisely  a 
substantial  portion  of  this  timber  which  will  not  be 
cut  unless  further  funds  are  made  available  to  the 
Indian  Office.  Thus  the  construction  of  the  access 
loads  will  have  served  no  usefid  pinpose  in  connec- 
tion with  the  immediate  objectives  of  the  veterans' 
liousing  program. 

I  trust  that  you  will  reconsider  the  opinion  in 
the  light  of  these  circumstances.  If  you  still  enter- 
tain doubts,  may  I  suggest  that  you  obtain  the 
opinion  of  the  Comptroller  General. 

Mastin  G.  White, 

Solicitor. 


Relocation  of  Indians  for  Construction 
OF  Dam  in  North  Dakota 


M-34815 


December  27,  1946. 


Section  6  of  the  War  Department  Civil  Function 
Appropriation  Act,  1946,  forbids  the  use  of  the 
funds  therein  appropriated  for  actual  construc- 
iton  of  Garrison  Dam  imtil  lands  "comparable  in 
quality  and  sufficient  in  area"  to  compensate  the 
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Indian  tribes,  have  been  offered  by  the  Secretary 
of  War  and  accepted  by  the  Secretary  of  the 
Interior.  The  section  further  directs  that  such 
offer  and  acceptance  "shall  be  consummated  be- 
fore January  1,  1947." 

The  offer  of  lieu  lands  made  by  the  Secretary  of 
War  on  November  21  should  be  accepted,  if 
satisfactory,  before  January  1,  1947;  if  unsatis- 
factory, it  should  be  rejected  promptly  to  enable 
the  Secretary  of  War  to  make  a  new  offer. 

Failure  to  consummate  the  agreement  within  the 
time  set,  however,  will  not  invalidate  the  author- 
ity of  the  War  Department  to  construct  the  Gar- 
rison Dam  nor  will  it  affect  the  validity  of  the 
appropriation  for  purposes  other  than  the  actual 
construction  of  the  dam. 

COHEN,  Acting  Solicitor: 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary: 

My  opinion  has  been  requested  on  the  interpre- 
tation to  be  given  to  the  time  proviso  contained  in 
section  6  of  the  War  Department  Civil  Appropri- 
ation Act,  1947.  That  Act  provides  an  appropri- 
ation for  flood  control  works,  including  Garrison 
Reservoir  in  North  Dakota,  and  section  6,  in  limi- 
tation of  the  appropriation,  reads  as  follows: 

Sec.  6.  No  part  of  the  appropriation  for  the 
Garrison  Reservoir  herein  contained  may  be 
expanded  for  actual  construction  of  the  dam 
itself  until  the  Secretary  of  War  shall  have 
selected  and  offered,  through  the  Secretary  of 
the  Interior,  to  the  Three  Affiliated  Tribes, 
land  which  the  Secretary  of  the  Interior  ap- 
proves as  comparable  in  quality  and  sufficient 
in  area  to  compensate  the  said  tribes  for  the 
land  on  the  Fort  Berthhold  Reservation  which 
shall  be  inundated  by  the  construction  of  the 
Garrison  Dam:  Provided  further,  That  said 
selection  and  offer  by  the  Secretary  of  War  and 
approval  by  the  Secretary  of  the  Interior  shall 
be  consummated  before  January  1,  1947,  after 
which  consummation  actual  construction  of 
the  dam  itself  may  proceed:  And  provided 
further,  That  funds  appropriated  for  the  con- 
struction of  said  dam  may  be  transferred  to 
the  Secretary  of  the  Interior  for  use  by  him  in 
acquiring  title  to  the  lands  thus  selected. 


The  specific  questions  raised  are  (1)  whether  the 
Secretary  of  the  Interior  is  required,  before  Jan- 
uary 1,  1947,  to  pass  on  the  offer  of  lieu  lands  sub- 
mitted by  the  War  Department  on  November  21, 
(2)  whether  a  failure  of  the  Secretary  of  the  In- 
terior and  the  Secretary  of  War  to  agree,  before 
January  1,  1947,  on  lands  "comparable  in  quality 
and  sufficient  in  area"  would  affect  the  authority  of 
the  War  Department  to  build  the  dam,  and  (3) 
whether  a  failure  so  to  agree  would  affect  the  valid- 
ity of  this  appropriation  for  that  piupose. 

I  think  it  clear  that  the  first  question  is  to  be 
answered  in  the  affirmative.  The  Congress  clearly 
indicated  its  desire  that  both  of  the  departments 
come  to  an  agreement  prior  to  January  1,  1947, 
apparently  with  the  idea  that  construction  of  the 
dam  might  begin  in  the  spring  of  1947.^  The  War 
Department  acted  when  it  submitted  its  offer  of 
November  21.  The  duty  of  action  then  devolved 
upon  this  Department  and  that  duty  is  to  be  dis- 
charged with  all  promptness. 

If  the  War  Department's  offer  is  to  be  accepted 
it  shoidd  l)e  accepted  before  January  1,  1947,  to 
meet  the  statiuory  requirement.  On  the  other  hand, 
if  the  War  Department's  pending  offer  is  to  be  re- 
jected, it  becomes  the  duty  of  this  Department  to 
make  known  its  rejection  as  soon  as  possible,  so 
that  the  War  Department  may  have  as  much  time 
as  possible  in  which  to  devise  and  submit  an  offer 
which  can  be  accepted  by  this  Department  and  the 
agreement  so  consummated  before  the  year's  end. 

y\s  to  the  question  whether  a  failine  of  the  two 
Departments  concerned  to  consummate  an  agree- 
ment, as  they  are  directed  to  do  by  the  Congress, 
will  result  in  terminating  the  authority  to  build 
the  Garrison  dam,  I  am  confident  that  no  such  re- 
sult was  intended.  Construction  of  the  Garrison 
Reservoir  was  authorized  by  section  9a  of  the  Act  of 
December  22,  1944  (58  Stat.  887)  and  there  is  noth- 
ing in  the  appropriation  act  under  discussion 
which  can  be  construed  as  a  repeal,  express  or  im- 
plied, of  this  authorization.  The  limitation  under 
discussion,  by  its  own  terms,  simply  suspends  the 
availability  for  dam  construction  purposes  of  the 
money  provided.  Inasmuch  as  this  appropriation 
is  sfjecifically  "to  remain  available  imtil  expended", 
compliance  with  the  statutory  injimction  to  pro- 
vide suitable  lands  for  the  Indians,  whenever  con- 
summated, would  remove  the  limitation  and  render 
the  appropriation  available  for  use  in  construc- 
tion work  on  the  dam. 

This  conclusion  is  supported  by  the  general  rule 
that  statutes  which  specify  a  time  for  the  per- 
formance of  an  official  duty  are  construed  as  merely 
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directory  so  far  as  the  time  for  performance  is  con- 
cerned. (Crawford,  Statutory  Construction,  sec.  269; 
Cooley,  Constitutional  Limitations,  p.  154  et  seq.) 
This  is  particularly  true  where  the  only  interests  in- 
volved are  those  of  the  public  and  where,  as  here, 
the  specification  of  time  is  clearly  intended  in 
furtherance  of  the  orderly  administration  of  gov- 
ernmental affairs.  Thus,  when  a  highway  board  in 
Iowa  fixed  a  date  for  the  performance  of  certain 
conditions  by  interested  landowners  later  than  the 
one  directed  by  statute  to  be  fixed,  the  Supreme 
Court  of  that  State  nevertheless  denied  an  applica- 
tion for  an  injunction  to  restrain  the  establishment 
of  the  highway,  saying: 

"The  board  might  well  have  obeyed  this 
statute,  and  upon  failure  of  the  petitioners  to 
pay  before  its  next  meeting  then  fixed  the  time 
of  compliance  as  at  the  end  of  litigation  over 
the  amount  of  damages  to  be  allowed.  But 
statutes  requiring  the  fixing  of  a  date  of  the 
doing  something  which  may  as  effectually  be 
done  at  any  other  time  and  merely  for  the 
orderly  transaction  of  business  are  usually  re- 
garded as  directory,  and  we  are  of  opinion 
that  the  board  still  may  enter  the  order  if 
deemed  necessary  fixing  the  time  within  which 
the  damages  shall  be  paid.  We  discover  no 
groimd  for  interfering  with  the  establishment 
of  the  highway  as  proposed." 

Yrngel  v.  Allen    (1917) 

161   N.W.  631  at  p.  634. 

Specifications  concerning  the  time  and  manner  of 
the  perfonnance  of  official  functions  have  been  held 
to  be  essential  where  a  departure  from  the  legis- 
lative direction  would  result  in  prejudice  to  private 
rights  (Escoe  v.  Zerbst,  295  U.S.  490,  Triangle 
Candy  Co.  v.  U.S.,  144  F.  2d  195).  Where,  how- 
ever, although  private  rights  may  be  involved,  the 
principal  purpose  of  the  law  is  the  guidance  of 
public  officials  and  failure  to  comply  with  the  stat- 
utory direction  would  entail  no  substantial  prej- 
udice, it  has  been  held  that  the  statute  is  neverthe- 
less merely  directory  and  that  a  departure  from  its 
terms  does  not  invalidate  the  action  taken.  (Er- 
hardt  v.  Schroeder,  155  U.S.  124)  .  A  fortiori,  where 
no  private  rights  whatsoever  are  involved,  unless 
time  is  otherwise  of  the  essence  of  the  statute,  the 
legislative  prescription  of  a  particular  time  for  offi- 
cial action  is  properly  to  be  interpreted  as  a  direc- 
tion to  the  public  officials  concerned  and  to  be 
complied  with  if  possible,  but  not  resulting,  in  the 
case  of  a  failure  strictly  to  comply,  in  the  invalida- 
tion of  the  statutory  proceeding. 

There  remains  the  question  of  whether  the  fail- 


ure to  consummate  an  agreement  prior  to  January 
1,  1947  would  invalidate  the  appropriation  which 
includes  the  legislative  direction  to  take  action  by 
that  date.  Examination  of  the  legislative  history  of 
the  Garrison  Reservoir  project  and  of  the  provision 
under  consideration  discloses  no  factor  which  would 
make  the  particular  date  January  1,  1947  of  the 
essence  in  the  provision  for  selection  of  lieu  lands 
for  the  Indians. 

The  problem  of  the  Indians  who  would  be  dis- 
possessed by  GaiTison  Reservoir  was  first  brought 
to  the  attention  of  the  Congress  during  the  hear- 
ings before  the  Senate  subcommittee  on  the  First 
Deficiency  Appropriation  Bill,  1946  (H.R.  4805, 
79th  Congress) .  Witnesses  on  behalf  of  the  Indians 
stated,  and  Members  of  Congress  present  agreed, 
that  the  problem  was  larger  than  one  which  could 
be  adequately  met  by  mere  payment  of  money  to 
the  Indians  (Memorandum  of  the  Acting  Solicitor, 
dated  October  9,  1945,  Cong.  Rec,  Dec.  15,  1945, 
p.  12297) ,  but  that,  at  the  very  least,  they  were  en- 
titled to  an  assurance  of  suitable  lands  to  which 
they  could  remove.  To  safeguard  the  Indians,  there- 
fore, a  limitation  on  the  use  of  the  appropriation 
was  suggested  to  the  subcommittee  (Hearings,  p. 
337,  et.  seq.) ,  was  recommended  by  the  full  com- 
mittee  (S.  Rept.  857)    and  was  enacted  as  follows: 

"Provided,  That  no  part  of  the  funds  herein 
appropriated  shall  be  available  for  the  actual 
construction  of  the  Garrison  Reservoir  Dam, 
North  Dakota,  itself:  Provided  further.  That 
no  part  of  the  appropriation  for  the  Garrison 
Reservoir  herein  contained  may  be  expended 
for  actual  construction  of  the  dam  itself  until 
suitable  land  found  by  the  Secretary  of  the 
Interior  to  be  ecjual  in  quality  and  sufficient 
in  area  to  compensate  the  Three  Affiliated 
Tribes  shall  be  offered  to  the  said  tribes  in  ex- 
change for  the  land  on  the  Fort  Berthhold 
Reservation  which  shall  be  inimdated  by  the 
construction  of  the  Garrison  Dam." 

The  legislative  intent  in  using  the  phrase  "actual 
construction  of  the  dam  itself"  in  both  the  De- 
ficiency Appropriation  Act  and  in  the  Civil  Func- 
tions Appropriation  Act  seems  to  me  self-evident 
and  the  result  of  a  studied  effort  to  permit  the 
Corps  of  Engineers  to  proceed  with  the  preparatory 
work  necessary  before  "actual  construction  of  the 
dam  itself"  could  be  started.  In  this  connection, 
and  while  the  limitation  contained  in  the  De- 
ficiency Appropriation  Act  was  in  force,  an  illumi- 
nating discussion  occurred  before  the  Senate  sub- 
committee considering  the  War  Department  civil 
functions    appropriation    bill    for    the    fiscal    year 
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1947,  which  became  law  with  the  hmitation  pro- 
vision under  discussion. 

"Senator  O'Mahoney.  It  would  be  easy 
enough  to  write  it  (the  limitation)  into  the 
appropriation.  There  will  be  appropriations 
on  this  from  year  to  year.  This  is  not  the  appro- 
priation for  the  entire  project. 

"Senator  Cordon.  But  no  appropriation  that 
is  made  can  be  expended  on  any  part  of  con- 
struction until  this  first  and  initial  condition 
is  met  and  the  Secretary  oflers  to  the  Indian 
tribes  land  equal  in  value  and  extent  to  this. 

Until  that,  you  cannot  expend  a  dollar  in 
construction? 

"Senator  O'Mahoney.  It  is  my  understand- 
ing that  there  is  a  lot  of  work  to  be  done. 
The  dam  is  not  completely  in  the  blueprint 
stage  as  yet. 

"Senator  Cordon.  May  I  ask  Colonel  Strat- 
ton  (a  member  of  the  Staff  of  the  Chief  of 
Engineers)  whether  there  is  any  thought  at 
the  present  time  as  to  when  the  dam  will 
reach  the  point  where  construction  can  be 
started? 

"Colonel  Stratton.  I  think  it  will  be  in  the 
next  appropriation.  We  will  have  foundation 
preparation,  access  road,  a  small  part  of  the 
town  and  the  necessary  lands  at  the  dam  site, 
out  of  this  appropriation. 

"Senator  O'Mahoney.  That  was  the  reason, 
let  me  say,  why  in  drafting  the  amendment 
that  was  adopted  last  year,  I  agreed  to  provide 
that  the  limitation  should  refer  only  to  the 
funds  for  actual  construction  of  the  dam  it- 
self, so  as  to  enable  the  War  Department  and 
the  Army  engineers  to  proceed  with  all  of  the 
preliminary  work. 

No  obstacle  is  raised  here,  and  Colonel  Strat- 
ton has  just  testified  that  the  funds  for  the 
actual  construction  of  the  clam  will  be  con- 
tained in  the  next  act. 

Then  why  not  enter  the  negotiations  now?" 

Summing  up  the  foregoing,  therefore,  it  is  my 
opinion  that,  while  every  effort  should  be  made  to 
reach  an  agreement  as  soon  as  possible  on  lands 
to  be  transferred  to  the  tribes  on  the  Fort  Berthold 
Reservation  to  compensate  them  for  the  lands 
which  will  be  inundated  by  the  construction  of  the 
Garrison  Dam,  failure  to  do  so  before  January  1, 
1947  will  not  result  in  a  termination  of  the  author- 
ity for  the  project  or  in  a  forfeiture  of  the  moneys 
appropriated  therefoi, 

Felix  S.  Cohen, 

Acting  Solicitor. 


Jurisdiction  of  Flathead  Tribal  Council 

TO  Regulate  Hunting  on  Pablo  and 

NiNEPiPE  Reservoir  Sites 
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The  Flathead  Tribal  Council  does  not  have  juris- 
diction to  regulate  hunting  within  the  Pablo  and 
Ninepipe  reservoir  areas.  The  reservoir  areas  are 
part  of  the  surplus  lands  opened  to  settlement 
and  entry  pursuant  to  the  act  of  April  23,  1904 
(33  Stat.  302) ,  and  the  act  of  May  29,  1908  (35 
Stat.  448)  expressly  authorized  the  reservation  of 
lands  within  the  Flathead  Reservation  chiefly 
valuable  for  reservoir  sites.  The  selection  of  such 
sites  and  their  use  for  reservoir  purposes 
amounted  to  the  taking  by  the  United  States  of 
such  an  interest  in  the  lands  as  to  be  inconsis- 
tent with  the  continued  jurisdiction  of  the  tribe 
to  regulate  hunting  in  the  reservoir  areas. 

Memorandum 

To:  Commissioner  of  Indian  Affairs. 

From:      Solicitor. 

Subject:  Authority  of  the  Flathead  Tribal  Council 
to  establish  public  shooting  lane  within 
the  Pablo  and  Ninepipe  reservoirs  on  the 
Flathead  Reservation. 

On  August  23,  1946,  the  Tribal  Council  of  the 
Confederated  Salish  and  Kootenai  Tribes  enacted 
Resolution  No.  574,  authorizing  the  tribal  field 
men  and  tribal  secretary  to  mark  off  a  public  shoot- 
ing lane  at  the  Pablo  and  Ninepipe  leservoirs  for 
use  by  both  Indians  and  non-Indians.  This  resolu- 
tion was  approved  by  Superintendent  Wright  on 
September  25  and  transmitted  to  the  Department 
for  review.  Assistant  Secretary  Gardner  telegraphed 
Superintendent  Wright  on  October  25  to  advise  the 
Council  that,  while  the  Department  took  the  posi- 
tion that  the  resolution  was  not  subject  to  depart- 
mental review,  action  by  the  members  of  the  tribe 
in  accordance  with  the  resolution  might  subject 
them  to  the  risk  of  prosecution.  It  was  suggested, 
therefore,  that  the  Council  await  the  reconsider- 
ation of  the  legal  c|uestion  by  the  Department. 
Another  resolution  was  adopted  by  the  tribal  coun- 
cil on  October  24  to  amend  and  modify  the  earlier 
resolution.  It  appropriated  tribal  funds  to  secure 
bonds  or  to  meet  other  expenses  in  the  event  of 
an  arrest  arising  from  hunting  on  the  refuges  and 
limited  the  use  of  the  shooting  lane  to  Indians. 
You  have  requested  my  opinion  on  the  question 
whether  the  tribal  council  has  authority  to  regulate 
hunting  in  the  Pablo  and  Ninepipe  reservoir  areas. 

The  lands  underlying  the  Pablo  and  Ninepipe 
reservoirs  are  part  of  the  surplus  lands  of  the  Flat- 
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head  Indian  Reservation,  which  was  created  by  the 
treaty  of  July  16,  1855  (12  Stat.  975),  ratified  by 
the  Senate  and  proclaimed  by  the  President  on 
April  18,  1859.  The  act  approved  April  23,  1904 
(33  Stat.  302)  directed  the  allotment  of  the  Flat- 
head Reservation  and  opened  the  surplus  un- 
allotted lands  to  settlement  and  entry.  The  United 
States  was  to  act  as  trustee  in  the  disposal  of  the 
surplus  lands  and  to  pay  the  net  proceeds  to  the 
Indians  as  received,  or  use  the  proceeds  for  their 
benefit.  Part  of  the  proceeds  were  to  be  used  in  the 
construction  of  irrigation  facilities.  The  act  of  May 
29,  1908  (35  Stat.  448).  provided  that  the  white 
settlers  were  to  pay  irrigation  charges  but  that  the 
Indians  were  to  have  a  "right  to  so  much  water  as 
may  be  required"  to  irrigate  their  lands  without 
cost  to  them.  By  the  act  of  March  3,  1909  (35  Stat. 
796)  ,  the  Secretary  of  the  Interior  was  expressly 
authorized  to  reserve  any  lands  within  the  Flathead 
Reservation  "chiefly  valuable  for  power  sites  and 
reservoir  sites."  On  February  19,  1910,  the  Bureau 
of  Reclamation  requested  the  Secretary  to  reserve 
and  set  aside  certain  sites  for  such  purposes,  in- 
cluding among  them  the  sites  of  the  Pablo  and 
Ninepipe  reservoirs.  These  reservations  were  ap- 
proved by  the  Secretary  on  February  23,  1910. 
Both  reservoirs  had  been  constructed  by  1912 
(House  Hearings  on  Indian  Appropriations  Bill 
for  1914,  pp.  170-175)  with  funds  appropriated  by 
Congress  (39  Stat.  139)  .  By  the  act  of  May  18,  1916 
(39  Stat.  123,  141),  Congress  refunded  tribal  funds 
which  had  been  expended  for  a  part  of  the  con- 
struction of  the  project,  and  placed  such  funds  to 
the  credit  of  the  tribes.  Less  than  one  fourth  of  the 
land  in  the  project  is  now  owned  by  Indians 
(Handbook  of  Federal  Indian  Law,  p.  251)  .  Al- 
though the  Bureau  of  Reclamation  constructed  the 
project,  it  is  now  inuler  the  jurisdiction  of  the 
Office  of  Indian  Affairs. 

In  order  to  protect  the  bird  life  on  these  reser- 
voir sites,  the  Department  suggested  to  the  Secre- 
tary of  Agriculture  that  they  be  set  aside  as  bird 
refuges.  In  its  letter  of  April  24,  1915,  the  Depart- 
ment stated  that  the  Flathead  Tribe  through  its 
business  committee  had  recommended  such  action. 
In  accordance  with  the  wishes  of  the  tribe,  the  De- 
partment of  Agricultiue  was  invited  to  investigate 
the  advisability  of  establishing  the  refuges.  Again 
in  1917  a  similar  letter  was  submitted  to  the  Secre- 
tary of  Agriculture  indicating  that  the  Flathead 
business  committee  had  renewed  its  request  that 
the  reservoirs  and  lakes  of  the  Flathead  Reservation 
be  established  as  bird  refuges.  The  Superintendent 
of  the  agency  had  advised  the  Department  that  he 
believed  bird  life  could  be  amply  protected  by  the 
Indians  and  the  members  of  the  Indian  and  Recla- 
mation Services.  Accordingly,  in  1921,  two  proposed 


Executive  orders  setting  up  such  refuges  on  the 
Pablo  and  the  Ninepipe  reservoirs  were  submitted 
to  the  President.  Both  were  established  by  Execu- 
tive order  on  June  25,  1921.  The  orders  state  that 
the  sites  are  within  "the  Flathead  Irrigation  Proj- 
ect, Montana,"  and  that  "with  the  surroimding 
lands  now  included  within  the  Reclamation  Ser- 
vice reservations  *  *  *,  the  same  are  hereby  re- 
served, subject  to  Reclamation  Service  uses  under 
the  provisions  of  the  act  approved  Jime  17,  1902 
(32  Stat.  388)  ,  and  to  any  other  valid,  existing 
rights  *   *    *." 

It  appears  that  the  Flathead  Indians  have  been 
attempting  for  several  decades  to  oljtain  compen- 
sation for  the  taking  of  the  reservoir  sites.  In  1922 
a  bill  was  introduced  for  the  relief  of  the  Flathead 
Indians,  but  the  Department  recommended  against 
its  enactment  on  the  groimd,  among  others,  that  the 
claim  for  compensation  for  the  reservoir  sites  coidd 
be  satisfactorily  adjusted  between  the  tribes  and 
the  Department  (letter  of  Acting  Secretary  Finney 
to  the  House  Committee  on  Indian  Affairs,  dated 
April  13,  1922)  .  A  jurisdictional  act  was  passed  in 
1924  for  the  relief  of  certain  tribes  in  Montana,  in- 
cluding the  Flathead  (43  Stat.  21)  ,  but  the  Flat- 
head Tribes  took  no  action  thereunder,  presumably 
on  the  ground  that  the  scope  of  the  act  was  too 
narrow.  After  several  attempts  to  secure  more  satis- 
factory legislation,  a  bill  was  passed  by  the  79th 
Congress  to  enable  these  tribes  to  sue  the  United 
States,  and  it  was  approved  by  the  President  on 
July  30,  1946  (Public  Law  566)  .  The  Department 
in  its  report  on  recent  jurisdictional  bills  pointed 
out  that  the  claims  of  the  Flathead  Tribes  included 
one  for  the  taking  of  lands  for  reservoir  sites.  (See 
Sen.  Rep.  No.  1325  and  House  Reps.  Nos.  2050 
and  2485,  all  in  the  79th  Cong.,  2d  sess.) 

While  a  jurisdictional  act  does  not  in  itself  have 
the  effect  of  extinguishing  Indian  title,  I  think  it 
is  clear  that  there  has  been  such  a  taking  of  the 
interest  of  the  Flathead  Tribes  in  the  reservoir  sites 
that  the  governing  body  of  the  tribes  has  Ijeen  de- 
prived of  jurisdiction  over  them.  The  tribes  un- 
doubtedly still  have  an  interest  in  the  lands,  since 
they  have  an  interest  in  the  proceeds  of  their  dis- 
position. By  reason  of  this  interest,  the  lands  may 
be  regarded  as  both  public  lands  and  Indian  lands. 
Ash  Sheep  Co.  v.  United  States,  252  U.S.  159.  It  may 
be  also  that  the  Government  has  not  taken  more 
than  a  flowage  easement  over  the  reservoir  sites. 
This  is,  however,  a  question  which  need  not  be 
determined  now,  nor  need  it  be  considered  whether 
the  taking  has  given  rise  to  a  claim  for  compensa- 
tion which  may  be  asserted  against  the  United 
States.  Jurisdiction  and  title  do  not  necessarily  de- 
pend upon  each  other,  llie  real  question  is  whetlicr 
the   control    which    the   Government   has   assumed 
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over  the  sites  is  consistent  with  the  exercise  of 
regulatory  jurisdiction  by  the  tribes.  It  was  pointed 
out  in  Solicitor's  Opinion  M.  31480,  dated  Feb- 
ruary 14,  1943,  which  considered  the  question 
whether  the  Shoshone  Indians  could  regulate  hunt- 
ing and  fishing  on  ceded  portions  of  the  Wind 
River  Reservation,  that  the  answer  to  such  a  ques- 
tion could  not  be  derived  from  the  Janus-faced  con- 
cept of  Indian  trust  lands,  and  that  it  was  neces- 
sary to  look  at  the  realities  of  the  situation.  It 
was  concluded  that  the  Shoshone  Tribe  could  not 
exercise  jurisdiction  over  ceded  lands  because  the 
purpose  of  the  cession  was  to  dispose  of  the  lands 
to  white  settlers,  and  that  this  purpose  was  incon- 
sistent with  any  assumption  of  continued  Indian 
jurisdiction. 

The  same  reasoning  applies  to  surplus  lands.  Sucli 
lands  are  opened  to  white  settlement  no  less  than 
ceded  lands.  The  use  of  the  surplus  lands  for  reser- 
voir purposes  constitutes  no  less  a  termination  of 
Indian  jurisdiction.  It  is  of  some  significance  in 
this  connection  that  although  Congress  in  section  3 
of  the  act  of  June  18,  1934  (48  Stat.  984,  25  U.S.C. 
sec.  463)  ,  authorized  the  Secretary  of  the  Interior 
to  restore  to  tribal  ownership  "the  remaining  sur- 
plus lands  of  any  Indian  reservation,"  it  excepted 
"lands  within  any  reclamation  project  heretofore 
authorized  on  any  Indian  reseivation." 

It  is  true  that  this  office  held  in  a  memorandum 
of  July  30,  1942,  that  the  Flathead  Tribe  had  not 
lost  jurisdiction  over  the  Pablo  and  Ninepipe  reser- 
voirs. This  conclusion  was  in  accord  with  the  pre- 
vailing view  at  that  time  which  predicated  jurisdic- 
tion upon  Indian  trust  title.  It  is  in  conflict,  how- 
ever, with  the  premises  of  the  later  Shoshone 
opinion. 

I  conclude,  therefore,  that  the  Council  of  the 
Flathead  Tribe  lacked  authority  to  enact  the  resolu- 
tions of  August  23  and  October  24  in  so  far  as  they 
purport  to  establish  shooting  lanes  within  the  Pablo 
and  Ninepipe  reservoirs  on  the  Flathead  Reserva- 
tion. 

Mastin  G.  White, 

Solicitor. 


Application  of  Federal  Tort  Claims  Act 

TO  Federal  Employee  on  Indian 

Reservation 


M-34583 


January   8,   1^^7. 


A  claim  for  damage  to  privately-owned  property 
caused  by  the  negligence  of  an  employee  of  the 
Bureau  of  Indian  Affairs  may  not  be  paid  imder 


the  act  of  February  20,  1929,  out  of  funds  avail- 
able for  Indian  irrigation  projects. 

A  claim  for  damages  caused  by  the  negligence  of 
a  Government  employee  while  acting  within  the 
scope  of  his  office  or  employment  may  be  con- 
sidered under  the  provisions  of  the  Federal  Tort 
Claims  Act  (Title  IV,  Public  Law  601,  79th  Con- 
gress) . 

Part  2  of  the  Federal  Tort  Claims  Act  authorizes 
the  head  of  a  Federal  Agency,  or  his  designee,  to 
consider  and  settle  claims  which  do  not  exceed 
11,000. 

Chiims  for  amounts  in  excess  of  .|1,000  may  be 
asserted  in  the  courts  under  Part  3  of  the  Federal 
Fort  Claims  Act. 

Mastin  G.  White,  Solicitor: 

Claim  of  R.  L.  Maddox. 

:  Administrative  determination 
:  under  the  act  of  February  20, 
:  1929,  and  the  Federal  Tort 
:   Claims  Act. 

R.  L.  Maddox,  Blackfoot,  Idaho,  filed  a  claim  in 
the  amount  of  $1,218.47  against  the  United  States 
for  compensation  because  of  the  loss  of  part  of  his 
clover  crop  upon  leased  allotments  5CA  and  565 
of  the  Fort  Hall  Indian  Reservation  within  the 
irrigable  area  of  the  Fort   Hall   project. 

According  to  the  information  contained  in  the 
affidavits  and  reports  before  me.  the  tacts  arc  sub- 
stantially as  follows:  On  or  about  May  10,  1945, 
Everett  L.  Saulls,  a  ditch  rider  on  the  irrigation 
|jro)cct,  was  engaged  in  burning  the  dead  grass 
and  weeds  from  the  banks  of  the  Enders  Lateral 
where  it  passes  along  the  south  side  of  the  allot- 
ments leased  by  the  claimant.  The  fire  broke  over 
into  the  grain  stubble  and  clover  crop  upon  the 
leased  land  in  two  places  and  burned  ofi:  approxi- 
mately one-quarter  acre.  The  ditch  rider  stated  that 
he  extinguished  the  fire  on  both  banks  of  the 
lateral  and  on  the  leased  lands  before  leaving  the 
work.  Sometime  in  the  evening  after  he  left,  there 
occurred  a  fire  which  burned  over  approximately 
10  acres  of  the  leased  lands.  The  claimant  asserts 
that  both  fires  and  the  resulting  damage  were  due 
to  negligence  on  the  part  of  the  ditch  rider  in  fail- 
ing to  protect  the  claimant's  lands. 

The  field  had  been  planted  with  red  clover  in 
1944,  together  with  a  crop  of  grain  to  protect  it 
during  the  hot  summer  months.  The  grain  crop 
had  been  harvested,  leaving  a  stand  of  dry 
stubble  from   12  to  16  inches  high  at  the  time  of 
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the  fire.  Subsequent  examinations  by  employees  of 
the  Indian  Service  disclosed  that  the  clover  crop 
was  not  a  total  loss.  Their  estimates  of  the  amount 
of  the  loss  due  to  the  burning  are  much  less  than 
the  amount  of  the  claim  submitted. 

The  second  fire,  which  burned  over  the  claim- 
ant's field,  apparently  resulted  from  the  rekin- 
dling of  smouldering  embers  after  the  ditch  rider 
had  left,  despite  his  belief  that  the  fire  had  been 
completely  extinguished.  There  is  no  information 
which  indicates  that  the  fire  was  due  to  some  other 
cause.  It  is  evident  that  the  precautions  taken  by 
the  ditch  rider  were  inadequate  to  protect  the 
highly  combustible  stubble  on  the  leased  lands 
under  the  conditions  prevailing  at  that  time.  In 
this  state  of  the  record,  it  would  appear  that  the 
fire  on  claimant's  land  was  caused  by  a  negligent 
act  or  omission  on  the  part  of  the  employee  of 
the  Government. 

The  act  of  February  29,  1929  (45  Stat.  1252; 
25  U.S.C.  388) ,  authorizing  the  payment  of  certain 
claims  arising  from  the  operation  of  Indian  irri- 
gation works,  does  not  extend  to  damages  caused 
by  the  negligence  of  a  Government  employee 
(Nedgus  Corporation,  57  I.D.  537;  sec.  424,  Public 
Law  601,  79th  Cong.) . 

The  Federal  Tort  Claims  Act  (Title  IV,  Public 
Law  601,  79th  Cong.)  authorizes  the  head  of  a  Fed- 
eral agency,  or  his  designee,  to  settle  claims  against 
the  United  States  on  account  of  damage  to  property 
caused  by  the  negligent  or  wrongful  act  of  omission 
of  an  employee  of  the  Government,  while  acting 
within  the  scope  of  his  employment.  The  authority 
granted  by  the  act,  however,  is  limited  to  claims 
which  do  not  exceed  $1,000.  As  the  claim  sub- 
mitted by  Mr.  Maddox  is  in  excess  of  the  limit 
fixed  by  the  statute,  it  cannot  be  considered  under 
the  Federal  Tort  Claims  Act. 

For  the  foregoing  reasons,  the  claim  nuist  be 
denied. 

Mastin  G.  White, 

Solicitor. 


Delegation  of  Authority  of  the  Secretary 

TO   Commissioner— Sale   of   Trust   or 

Restricted  Indian   Lands 


M-34829 
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The  Secretary  cannot  properly  delegate  to  the 
Commissioner  of  Indian  Affairs  the  authority  to 
waive  the  limitation  imposed  by  Order  No.  420, 
as  modified  by  Order  No.  498  (25  CFR  241.12a) , 
upon  the  sale  of  trust  or  restricted  Indian  lands 


and  to  approve  the  sale  of  such  lands  in  indi- 
vidual cases  which  do  not  fall  within  any  of  the 
categories  specified  in  the  modified  order  as  be- 
ing appropriate  for  such  approval. 

The  Indian  Delegation  Act  (Public  Law  687,  79th 
Cong.)  contemplates  that  the  Secretary  of  the 
Interior  will  issue  in  regulation  form  various 
rules  and  standards  which  are  to  govern  the  ad- 
ministration of  Indian  affairs;  and  he  cannot 
properly  delegate  to  the  Commissioner  of  In- 
tlian  Affairs  authority  to  issue  regulations  or 
authority  to  depart  from  or  ignore  the  regula- 
tions issued  by  the  Secretary  of  the  Interior. 

Mastin  G.  White,  Solicitor: 

Memorandum 

To:  Assistant  Secretary  Gardner. 

From:         The  Solicitor. 

Subject:  Delegation  of  Authority  to  the  Commis- 
sioner of  Indian  Affairs  to  Waive  Order 
No.  420,  As  Modified 

You  have  informally  requested  that  this  office 
consider  the  question  whether  the  Secretary  of  the 
Interior  may  properly  delegate  to  the  Commissioner 
of  Indian  Affairs  the  authority  to  waive,  in  his  dis- 
cretion, the  limitation  imposed  by  Order  No.  420, 
as  modified  by  Order  No.  498,  upon  the  sale  of 
trust  or  restricted  Indian  lands  and  to  approve 
the  sale  of  such  lands  in  individual  cases  which  do 
not  fall  within  any  of  the  categories  specified  in  the 
modified  order  as  being  appropriate  for  such  ap- 
proval. 

Order  No.  420,  as  originally  issued,  was  in  the 
form  of  a  letter  dated  August  12,  1933,  from  the 
Commissioner  of  Indian  Affairs  to  all  Indian  super- 
intendents. The  letter  was  approved  by  the  Secre- 
tary of  the  Interior.  It  instructed  the  superinten- 
dents that  "no  more  trust  or  restricted  Indian  lands, 
allotted  or  inherited,  shall  be  offered  for  sale 
*  *  *  except  in  individual  cases  of  great  distress 
or  other  emergency  where  it  appears  absolutely 
necessary  that  a  restricted  Indian  tract  of  land  be 
offered  for  sale  for  relief  purposes.  *  *  *"  This 
order  was  subsequently  modified  by  Order  No.  498 

(March  3,  1939;  4  F.R.  1260)  so  as  "to  permit  the 
sale  of  taxable  lands  (a)  which  would  otherwise  be 
lost  for  nonpayment  of  taxes;  and  (b)  whose  sale, 
if  allowed,  would  yield  cash  or  commodities  for  the 
improvement  of  the  Indian  vendor's  economic  posi- 
tion. *  *  "  The  order,  as  thus  modified,  was  in- 
corporated  in   the   Code   of   Federal    Regulations 

(1939  Supp.)  as  section  241.12a  of  Part  241,  Title 
25. 
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Prior  to  September  9,  1946,  the  Secretary  of  the 
Interior  considered  each  proposal  for  the  sale  of 
trust  or  restricted  Indian  lands  and  determined 
whether  the  particular  sale  should  or  should  not  be 
approved  under  the  provisions  of  25  CFR  241.12a. 
However,  on  the  date  mentioned  the  Secretary,  act- 
ing pursuant  to  Public  Law  687,  79th  Congress, 
delegated  to  the  Commissioner  of  Indian  Affairs 
authority  to  approve  "sales  and  conveyances  of 
original  allotments  and  inherited  lands  pursuant  to 
the  provisions  of  25  CFR,  Part  241.  *  *  *"  (Par. 
(d),  section  4.713,  Order  No.  2252;  11  F.R.  10296, 
10297.)  The  Commissioner,  when  called  upon  to 
approve  the  sale  of  trust  or  restricted  Indian  land, 
must  determine  whether  the  sale  is  or  is  not  au- 
thorized by  the  provisions  of  25  CFR  241.12a;  and 
if  the  sale  is  not  authorized  by  that  section,  he  must 
withhold  his  approval. 

The  Secretary  is  permitted  by  Public  Law  687  to 
delegate  his  statutory  powers  and  duties  under  the 
laws  governing  Indian  affairs  to  the  Commissioner 
of  Indian  Affairs  "insofar  as  such  powers  and  duties 
relate  to  action  in  individual  cases  arising  under 
general  regulations  promulgated  by  the  Secretar); 
of  the  Interior  pursuant  to  law.  *  *  *"  The  statute 
contemplates  that  the  Secretary  of  the  Interior  will 
issue  in  regulation  form  and  in  accordance  with  law 
the  various  rules  and  standards  which  are  to  gov- 
ern the  administration  of  Indian  affairs,  and  per- 
mits the  Secretary  to  delegate  to  the  Commissioner 
of  Indian  Affairs  the  task  of  applying  such  rules 
and  standards  to  individual  cases  and  particular 
situations  as  they  arise.  It  seems  clear  that  the  Secre- 
tary cannot  properly  delegate  to  the  Commissioner 
authority  to  issue  regulations  or  authority  to  de- 
part from  or  ignore  the  regulations  issued  by  the 
Secretary  of  the  Interior. 

Accordingly,  I  conclude  that  the  question  stated 
in  the  first  paragraph  of  this  memorandum  must 
be  answered  in  the  negative. 

I  express  no  opinion  as  to  whether  the  regula- 
tion (25  CFR  241.12a)  which  governs  the  sale  of 
trust  or  restricted  Indian  lands  should  or  should 
not  be  changed  by  the  Secretary  of  the  Interior  in 
such  a  way  as  to  liberalize  its  provisions.  However, 
it  is  noted  that  the  reason  for  the  issuance  of  the 
regulation  in  its  original  form  (Order  No.  420)  was 
stated  to  be  the  "existing  economic  conditions  and 
the  very  poor  market  for  Indian-owned  restricted 
lands."  As  economic  conditions  have  greatly 
changed  since  August  12,  1933,  it  might  be  well  to 
reexamine  the  departmental  policy  relative  to  this 
matter  in  the  light  of  present  conditions. 

Mastin  G.  White, 

Solicitor. 


Rights-of-Way  on  Yuma  Reskrvation 


M-34842 


January  22,  1947. 


Where  settlement  for  rights-of-way  for  canals  across 
allotments  on  Yuma  Reservation  was  held  in 
abeyance  pending  Solicitor's  opinion  on  right  of 
Indians  to  compensation,  in  light  of  the  act  of 
August  30,  1890  (26  Stat.  391,  43  U.S.C.  sec. 
945) ,  this  cannot  be  regarded  as  a  transaction 
consummated  prior  to  the  rendition  of  the  opin- 
ion. The  case  is  therefore  governed  by  that  por- 
tion of  the  opinion  which  lays  down,  as  a  pro- 
spective rule,  the  requirement  that  compensation 
must  be  paid  to  Indian  allottees  for  such  rights- 
of-way. 

Mastin  G.  White,  Solicitor. 


Memorandum 

To:  The  Commissioner  of  Indian  Affairs. 

From:       The  Solicitor. 

Subject:  Letter  to  Superintendent  Gensler  concern- 
ing rights-of-way  for  Ail-American  Canal 
on  Yuma  Reservation. 

In  your  memorandum  of  August  9  you  requested 
a  reconsideration  of  the  view  expressed  by  this 
office  in  its  memorandum  of  June  21  to  the  effect 
that  allottees  of  the  Yuma  Reservation  are  not  en- 
titled to  compensation  by  reason  of  the  construc- 
tion by  the  Bureau  of  Reclamation  of  various  inter- 
cepting drains  across  their  lands  in  connection 
with  the  operation  of  the  All-American  Canal. 
The  view  was  based  on  the  fact  that  all  the 
intercepting  drains  across  the  Yuma  Reserva- 
tion lands  had  been  completed  by  1941.  Reliance 
was  placed  on  the  conclusion  in  part  II  of  Solici- 
tor's Opinion  M-31156,  dated  January  27,  1943, 
that  the  rule  annoimced  in  that  part  of  the  opinion 
for  the  allowance  of  compensation  should  not  be 
applied  retroactively  so  as  to  recognize  as  valid 
any  claims  against  the  Federal  Government  based 
upon  past  takings  of  rights-of-way  for  ditches  or 
canals  across  allotted  lands  where  such  takings  were 
justified  by  contemporaneous  construction  of  the 
act  of  August  30,  1890  (26  Stat.  391,  43  U.S.C. 
sec.  945) . 

Your  memorandum  of  August  9,  1946,  suggests, 
in  effect,  that  the  situation  on  the  Yuma  Reserva- 
tion should  be  considered  not  as  a  transaction 
consummated  prior  to  1943  but  as  one  not  yet 
consinnmated,  as  to  which  the  more  liberal  pro- 
spective rule  put  forward  in  the  1943  opinion  with 
respect  to  future  takings  is  applicable.  In  support 
of  this  contention,  you  point  out  that  your  office 
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on  December  18,  1940,  asked  that  final  settlement 
with  the  Yuma  Indians  lor  the  taking  ol  rights-of- 
way  "be  held  in  abeyance  pending  a  decision  by 
the  Department  as  to  the  proper  application  of 
that  act  of  Congress  [act  of  August  30,  1890]." 
You  further  point  out  that  on  January  6,  1 94 1,  the 
Bureau  of  Reclamation  advised  that  pursuant  to 
your  suggestion  these  settlements  would  be  held 
in  abeyance.  Furthermore,  it  is  noted  that  on 
September  15,  1942,  the  Under  Secretary  approved 
purchase  contracts  which  recognized  that  the  ques- 
tion of  the  proper  interpretation  of  the  1890  act 
was  under  consideration  in  the  Department  and 
provided  that  if  the  act  were  held  inapplicable  to 
the  allotted  lands  involved  in  the  contract,  then 
the  United  States  would  "purchase  said  property 
outright  on  the  basis  of  an  appraisal  approved  by 
the  Secretary  of  the  Interior.  In  such  event  the 
sums  paid  pursuant  to  this  contract  shall  be  de- 
ducted from  the  approved  appraisal  for  the  fee  title 
to  the  land." 

I  am  further  advised  that  tlie  Yuma  Indians 
agreed  to  the  actual  construction  operations  neces- 
sitated by  the  Ail-American  Canal,  in  reliance  upon 
assurances  given  by  members  of  your  office  and  by 
a  member  of  this  office  that  the  Department  would 
fully  protect  whatever  rights  they  had  to  compen- 
sation. 

If  the  Yuma  Indians  had  managed  to  delay  tlie 
actual  construction  until  after  the  rendering  of  the 
1943  opinion,  they  would  now  clearly  be  entitled 
to  full  compensation  on  the  ground  that  the  1890 
act  was  inapplicable  to  lands  which  had  been  in 
Indian  possession  since  1883.  The  Indians  shotild 
not  be  in  a  worse  position  tcxlay  because  they 
relied  upon  the  promises  of  the  Department.  Ac- 
cordingly, in  the  light  of  the  facts  presented  in 
your  memorandum  of  August  9,  1946,  I  agree  that 
the  settlement  of  the  Yuma  case  should  be  gov- 
erned by  the  "prospective"  rule  of  the  1943  opin- 
ion. Contrary  advice  rendered  by  this  office  on  June 
21,  1946,  is  withdrawn. 

Mastin  G.  White, 

Solicitor. 


Ownership  of  Minerals  in  Patented  Lands 

Within  the  Uintah  and  Ouray  Indian 

Reservation,  Utah 


M-34836 


January  27,  1947. 


eludes  minerals  reserved  to  the  United  States 
under  patents  issued  for  the  surface  of  the 
opened  lands  of  the  reservation. 

Mastin  G.  White,  Solicitor: 


Memorandum 

To:  The  Secretary 

From:       Solicitor 

Subject:  Ownership  of  minerals  in  patented  lands 
within  the  Uintah  and  Ouray  Indian  Res- 
ervation, Utah. 

By  memorandum  of  May  7,  1946,  the  Acting 
Assistant  Commissioner  of  the  General  Land  Of- 
fice, now  the  Bureau  of  Land  Management,  in- 
quired whether  the  ininerals  reserved  to  the  United 
States  under  patents  issued  for  the  surface  of  the 
opened  lands  of  the  Uintah  and  Ouray  Indian 
Reservation,  Utah,  have  been  restored  to  tribal 
ownership  or  remain  subject  to  disposal  under  the 
mining  and  mineral  leasing  laws.  Because  the  Of- 
fice of  Indian  Affairs  had  indicated  that  the  Indians 
have  a  vital  interest  in  the  question  presented,  that 
Office  was  invited  to  present  its  views  in  the  mat- 
ter. Those  views  are  embodied  in  the  attached 
memorandum  of  August   16,    1946. 

The  minerals  in  question  are  included  in  lands 
v/hich  were  set  apart  as  a  reservation  for  the  In- 
dians of  Utah.'  Allotments  were  made  to  the  In- 
dians entitled  to  allotment  within  the  area,  and 
the  balance  of  the  lands,  with  exceptions  not  here 
material,  were  restored  to  the  public  domain  pur- 
suant to  the  act  of  May  27,  1902,  as  amended.-  The 
amendatory  act  of  March  3,  1905,''  authorized  the 
disposition  of  the  imallotted  lands  under  the  gen- 
eral provisions  of  the  homestead  and  townsite  laws 
of  the  United  States.  All  lands  undisposed  of  at 
the  expiration  of  five  years  were  to  be  sold  for 
cash. 

The  lands  were  opened  to  entry,  settlement,  and 
disposition  under  the  general  provisions  of  the 
homestead  and  townsite  laws  by  Presidential  procla- 
mation of  July  14,  1905,*  without  the  consent  of 
the  Indians  having  been  formally  obtained."'  The 
proceeds  of  the  entries  and  sales  of  the  lands  re- 
stored to  the  public  domain,  after  reimbursing  the 
United  States  for  money  advanced  to  the  Indians, 
were  to  be  used  for  the  benefit  of  the  Indians. 

Although  the  lands  were  restored  to  the  public 


The  order  of  August  25,  1945,  restoring  to  tribal 
ownership  "all  lands  which  are  now  or  may 
hereafter  be  classified  as  undisposed-of  opened 
lands  of  the  Uintah  and  Ouray  Reservation"  in- 


^  Piesideiitial  Proclamation  of  October  .S,  1861    (1   Kappler 
900)  :  Act  of  May  5,  1864   (13  Stat.  6.'5) . 

=  ,32  Stat.  245.  26.3,  264;  ,32  Stat.  982,  998;  33  Stat.  189,  207. 

•33  Stat.  1048,  1069. 

',34  L.D.  I, 

■■.See  ,34  L.D.  306,  311. 
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domain,  they  were  subject  to  disposition  only  under 
the  act  of  May  27,  1902,  as  amended.  Homestead 
entrymen,  contrary  to  the  usual  custom,  were  re- 
quired to  pay  for  the  land  entered  at  |1.25  per 
acre,  and  the  State  of  Utah  was  declared  to  have 
no  right  in  the  lands  under  its  grant  in  support  of 
schools." 

Patents  for  at  least  some  of  the  lands  in  the 
area  which  were  disposed  of  contained  reservations 
of  minerals  underlying  the  lands  in  favor  of  the 
United  States.^  The  question  is  whether  these  re- 
served minerals  have  been  restored  to  tribal  owner- 
ship. 

By  the  act  of  May  27,  1902,  supra,  as  amended, 
legal  title  to  the  opened  lands  passed  to  the  United 
States.  The  beneficial  title  remained  in  the  In- 
dians. The  United  States  merely  held  the  lands, 
until  final  disposition  thereof,  as  trustee  for  the 
Indians.  Paul  S.  Hanson  v.  United  States,  153 
F.  (2d)  162  (CCA.  10th,  1946)  :  Ash  Sheep  Com- 
pany v.  United  States,  252  U.S.  159  (1920) .  The 
act  of  1902,  as  amended,  contains  no  indication  of 
an  intent  to  extinguish  the  interest  of  the  Indians 
in  the  mineral  estate.  The  act  contains  no  declara- 
tion that  title  to  the  minerals  shall  vest  absokitely 
in  the  United  States,  nor  does  it  make  any  pro- 
vision for  the  payment  of  compensation  to  the  In- 
dians for  their  interest  in  the  minerals.  In  the 
absence  of  such  provisions,  it  would  seem  to  be 
clear  that  the  United  States,  after  the  enactment 
of  the  act,  continued  to  hold  the  title  to  the  sur- 
face and  to  the  underlying  minerals  in  trust  for 
the  Indians.  Since  the  beneficial  interest  of  the  In- 
dians could  be  terminated  only  by  or  under  au- 
thority of  the  Congress,  the  reservation  of  minerals 
to  the  United  States  by  the  patents  must  be  re- 
garded as  inuring  to  the  benefit  of  the  Indians.  In 
other  words,  legal  title  to  the  minerals  underlying 
the  patented  lands  remained  in  the  United  States 
and  the  beneficial  title  remained  in  the  Indians. 

Large  areas  of  the  land  opened  to  disposition 
under  the  1902  act,  as  amended,  as  well  as  other 
large  areas  of  opened  Indian  lands,  remained  un- 


"  ,S.S  L.D.  610;  34  L.D.  .S06. 

"One  patent  which  has  been  brought  to  my  attention 
(Patent  No.  689923)  contains  a  reservation  in  favor  of  the 
United  States  of  "all  oil  and  gas  and  all  shale  or  other  rock 
valuable  as  a  source  of  petroleum  and  nitrogen  in  the  lands 
so  patented."  The  reservation  was  evidently  inserted  in  the 
patent  pursuant  to  the  act  of  July  17,  1914  (38  Stat.  !)09)  . 
which  act  authorized  the  appropriation,  location,  selection, 
entry  or  purchase  under  the  non-mineral  land  laws  of  lands 
withdrawn  or  classified  as  phosphate,  nitrate,  potash,  oil,  gas 
or  asphaltic  minerals  or  which  arc  \aluable  for  those  de- 
posits with  a  reservation  to  the  United  States  of  the  de- 
posits on  account  of  which  the  lands  were  withdrawn  or 
classified. 


disposed  of  at  the  time  of  the  passage  of  the  act 
of  June  18,  1934.'^  Section  3  of  that  act  contains 
the  following  provision: 

"The  Secretary  of  the  Interior,  if  he  shall 
find  it  to  be  in  the  public  interest,  is  hereby 
authorized  to  restore  to  tribal  ownership  the 
remaining  surplus  lands  of  any  Indian  reserva- 
tion heretofore  opened,  or  authorized  to  be 
opened,  to  sale,  or  any  other  form  of  dis- 
posal by  Presidential  proclamation,  or  by  any 
of  the  public-land  laws  of  the  United  States: 
Provided,  hoivever.  That  valid  rights  or  claims 
of  any  persons  to  any  lands  so  withdrawn  exist- 
ing on  the  date  of  the  withdrawal  shall  not 
be  affected  by  this  Act  *  *  *." 

Shortly  after  the  passage  of  the  act  of  June  bS, 
1934,  the  Commissioner  of  Indian  Affairs  recom- 
mended that  lands  which  the  United  States  was 
holding  as  trustee  for  the  Indians,  but  which  had 
been  opened  to  entry,  sale,  or  other  form  of  dis- 
position under  the  public  land  laws,  or  which 
were  subject  to  mineral  entry  and  disposal  imder 
the  mining  laws  of  the  United  States,  should  be 
temporarily  withdrawn  to  prevent  their  furthei 
disposition  until  such  time  as  the  matter  of  their 
permanent  restoration  to  tribal  ownership  could 
be  given  appropriate  consideration.  The  Commis- 
sioner made  it  clear  that  the  intention  was  to  with- 
diaw  only  lands  the  proceeds  of  which,  if  sold, 
woukl  be  deposited  in  the  Treasury  of  the  United 
States  for  the  benefit  of  the  Indians.  Included  in 
the  recommendation  for  temporary  withdrawal 
were  the  opened  Uintah  and  Ouray  lands.  On 
September  19,  1934,  the  recommendation  of  the 
Commissioner  was  approved  and  the  laws  were 
temporarily  withdrawn.  ■'  The  order  restores  "all 
lands  which  are  now  or  may  hereafter  be  classified 
as  undisposed-of  opened  lands"  of  the  reservation. 
The  minerals  in  place  are  a  part  of  the  land.  The 
fact  that  a  lesser  estate,  the  surface,  has  been  carved 
out  of  the  land  and  disposed  of  does  not  make  that 
which  is  left,  the  mineral  estate,  any  the  less 
"lands."  British-American  Oil  Producing  Co.  v. 
Board  of  Equalization  of  Montana  rt  nl.,  229  U.S. 
l.')9    (1936). 

One  of  the  purposes  of  the  order  was  to  insure 
closer  administrative  control  of  the  tribe's  property 
in  the  interest  of  better  conservation  practices.  As 
pointed  out  above,  the  beneficial  title  to  the  min- 
erals has  always  been  in  the  Indians.  Certainly  the 
Indians'  mineral  estate  can  be  administered  more 
effectively  if  the  whole  estate— the  minerals  imder- 


^  48  Stat.  984,  25  U.S.C.  sec.  461  et  se(| 
"54  I.D.  559. 
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lying  the  patented  lands,  as  well  as  those  underly- 
ing the  undisposed-of  lands— can  be  administered 
as  a  unit  rather  than  by  having  the  minerals  under- 
lying the  patented  lands  administered  under  one 
set  of  laws  and  regulations  and  the  minerals  under- 
lying the  unpatented  lands  administered  under 
another  set  of  laws  and  regulations. 

The  order  should  be  construed  in  such  a  manner 
as  will  result  in  the  accomplishment  of  its  broad 
purpose.  That  was  to  restore  to  tribal  ownership 
all  lands,  or  interests  in  lands,  to  which  the  superior 
rights  of  third  parties  had  not  attached. 

Therefore,  as  previously  indicated,  it  is  my 
opinion  that  the  minerals  underlying  the  patented 
lands  within  the  Uintah  and  Ouray  Indian  Reser- 
vation were  restored  to  tribal  ownership  by  the 
order  of  August  25,  1945. 

A  draft  of  a  proposed  memorandum  to  the 
Bureau  of  Land  Management  and  the  Office  of 
Indian  Affairs  concerning  this  matter  is  attached 
for  your  consideration  and  signature,  if  you  ap- 
prove. 

Mastin  G.  White, 

Solicitor. 


Indian   Preference   in   Employment 

M-34814.  February  2,  1947. 

Memorandum 

From:       Director  of  Personnel. 

Subject:    The  Solicitor. 

Tct:  Indian  preference  in  employment. 

On  December  26,  1946,  in  connection  with  a  pro- 
posed statement  involving  personnel  policy  affect- 
ing Indian  employees,  you  requested  my  opinion 
on  the  following  questions: 

(1)  Under  the  Indian  preference  and  the 
veterans'  preference  laws,  does  a  qualified 
Indian  who  is  not  a  veteran  have  pref- 
erence in  employment  over  a  non-Indian 
veteran? 

(2)  Is  Indian  preference  applicable  to  other 
than  appointment  and  separation  actions? 
In  other  words,  does  Indian  preference 
necessarily  apply  to  promotion  from  grade 
to  grade  within  the  service?  (The  sec- 
ond question  is  understood  to  refer  to 
cases  of  promotion  to  fill  a  vacancy  which 
might  occur  either  by  establishment  of  a 
new  position  or  the  vacation  of  an  al- 
ready established  position  for  any  rea- 
son.) 


It  is  my  opinion  that  affirmative  answers  are  re- 
quired to  both  questions. 

Section  12  of  the  Wheeler-Howard  Act,  also 
known  as  the  Indian  Reorganization  Act  (48  Stat. 
986,  25  U.S.C.  sec.  472) ,  provides  that: 

"The  Secretary  of  the  Interior  is  directed 
to  establish  standards  of  health,  age,  charac- 
ter, experience,  knowledge,  and  ability  for 
Indians  who  may  be  appointed,  withoixt  re- 
gard to  civil-service  laws,  to  the  various  posi- 
tions maintained,  now  or  hereafter,  by  the 
Indian  Office,  in  the  administration  of  func- 
tions or  services  afi:ecting  any  Indian  tribe. 
Such  qualified  Indians  shall  hereafter  have 
the  preference  to  appointment  to  vacancies  in 
any  such  positions."    (Emphasis  supplied.) 

This  provision  implemented  miscellaneous  pro- 
visions contained  in  the  acts  of  June  30,  1834  (4 
Stat.  737,  25  U.S.C.  sec.  45),  May  17,  1882  (22 
Stat.  88,  25  U.S.C.  sec.  46),  as  amended  by  the 
act  of  July  4,  1884  (23  Stat.  97),  August  15,  1894 
(28  Stat.  313,  25  U.S.C.  sec.  44),  and  April  30, 
1908  (35  Stat.  71,  25  U.S.C.  sec.  47),  as  amended 
by  the  act  of  June  25,  1910  (36  Stat.  861),  all  of 
which  required  preference  employment  of  Indians 
in  various  circumstances.  Its  purpose,  to  accord 
a  special  employment  preference  for  Indians,  is 
reflected  in  the  following  statement  of  Congress- 
man Howard,  coauthor,  made  during  the  course 
of  deljate  on  the  bill    (S.  3645)  : 

"In  order  that  the  Indian,  after  being  edu- 
cated in  a  practical  way,  may  pursue  his  trade 
or  vocation  and  be  preferred  in  positions 
upon  Indian  reservations,  we  have  set  up  in 
the  bill  reported  a  preference  for  him  and  we 
have  provided  and  directed  a  special  set-up 
without  regard  to  the  civil-service  laws, 
whereby  he  can  establish  a  rating  for  such 
reservation  positions."  (78  Cong.  Rec.  12164 
(1934)  .) 

Section  18  of  the  Veterans'  Preference  Act  of 
1944  (58  Stat.  391,  5  U.S.C.  sec.  869),  provides 
that: 

"All  Acts  and  parts  of  Acts  inconsistent  with 
the  provisions  hereof  are  hereby  modified  to 
conform  herewith,  and  this  Act  shall  not  be 
construed  to  take  away  from  any  preference 
eligible  any  rights  heretofore  granted  to,  or 
possessed  by,  him  under  any  existing  law. 
Executive  order,  civil-service  rule  or  regula- 
tion, of  any  department  of  the  Government  or 
officer  thereof.  "    (Emphasis  supplied.) 
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Since  all  of  the  statutes  granting  preference 
rights  were  enacted  prior  to  the  Veterans'  Prefer- 
ence Act  of  1944,  it  is  clear  that  such  rights  were 
not  abrogated  by  the  later  act.  Your  first  question 
is  therefore  answered  in  the  affirmative. 

I  think  it  is  equally  clear  that  the  second  ques- 
tion requires  an  affirmative  answer.  Section  12 
refers  to  the  "various  positions  maintained,  noiv 
or  hereafter,  by  the  Indian  Office."  (Emphasis  sup- 
plied.) While  the  excerpt  quoted  above  refers  to 
"positions  upon  Indian  reservations,"  the  lan- 
guage finally  enacted  extends  to  all  positions  in 
the  Indian  Service.  This  fact  has  been  recognized 
by  the  Civil  Service  Commission  by  placing  in 
an  excepted  status  under  Schedule  A  of  the  civil- 
service  rules,  "Positions  in  the  Bureau  of  Indian 
Affairs,  Washington,  D.C.,  and  in  the  field,  when 
filled  by  the  appointment  of  Indians  *  *  *."  In 
its  Minute  No.  2,  of  October  29,  1942,  the  Com- 
mission ruled  that  these  positions,  if  occupied  by 
Indians,  were  not  brought  into  the  classified  ser- 
vice by  the  Ramspeck  Act  and  Executive  Order  No. 
8743.    See    78    Cong.    Rec.    11123,    11126,     11127, 

It  therefore  is  my  conclusion,  under  the  fore- 
going statutes,  that  (1)  a  qualified  Indian  who  is 
not  a  veteran  has  preference  in  employment  over 
a  non-Indian  veteran,  and  (2)  such  preference 
extends  to  the  filling  of  all  vacancies  within  the 
service. 

Mastin  G.  White, 

Solicitor. 
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Osage  headrights  disposed  of  by  will  pass  to  the 
recipients  subject  to  the  limitations  imposed  by 
Congress  on  the  transfer  of  such  headrights. 

If  the  recipient  is  a  non-Indian,  he  may  sell,  as- 
sign, or  transfer  the  headright  only  with  the 
approval  of  the  Secretary  of  the  Interior. 

If  the  recipient  is  an  Indian,  the  headright  may 
not  be  alienated  by  him. 

The  Secretary  of  the  Interior  has  no  authority  to 
remove  the  restrictions  which  exist  against  the 
alienation  of  Osage  headrights  by  persons  of 
Indian  blood. 

The  approval  by  the  Secretary  of  the  Interior  of 
a  will  executed  by  an  Osage  Indian,  under  which 


the  Indian  gives  an  interest  in  an  Osage  head- 
right  to  persons  of  Indian  blood  "absolutely  and 
free  and  clear  of  any  conditions  or  restrictions 
whatever,"  will  not  remove  the  restrictions 
against  alienation  which  exist  when  Osage  head- 
rights  are  owned  by  persons  of  Indian  blood. 

Mastin  G.  White,  Solicitor: 


Memorandum 
To:  The  Secretary 

From:       The  Solicitor 

Subject:    Will  of  Nettie  Panther  McKee,  deceased 
Osage  Allottee  No.  448. 

By  the  attached  will,  Nettie  Panther  McKee, 
deceased  Osage  Allottee  No.  448,  gives  to  her 
husband.  Freeman  McKee,  a  Cherokee  Indian,  the 
income  from  29/75ths  of  an  Osage  headright  dur- 
ing his  lifetime,  the  remainder  to  vest  in  the  heirs 
of  the  body  of  the  decedent's  son,  Harry  J.  Carr. 
She  makes  a  similar  provision  for  her  son,  Harry 
J.  Carr,  and  leaves  the  residue  of  her  property  to 
the  heirs  of  the  body  of  her  son,  Harry,  "absolutely 
and  free  and  clear  of  any  conditions  or  restrictions 
whatever." 

The  accompanying  record  shows  that  Mrs.  Mc- 
Kee was  of  one-half  degree  Osage  Indian  blood  and 
that  the  only  restricted  property  which  she  possessed 
at  the  time  of  her  death  was  her  own  headright 
and  9/50ths  of  another  headright  which  she  in- 
herited from  her  father.  All  of  the  devisees  under 
the  will  are  persons  of  Indian  blocxl. 

The  Commissioner  of  Indian  Affairs  recom- 
mends that  you  approve  the  will  "with  the  under- 
standing that  Osage  headrights  and  mineral  in- 
terests devised  or  bequeathed  to  persons  of  Indian 
blood  shall  remain  restricted  as  provided  by  law." 

In  my  opinion,  such  a  statement  attached  to 
your  approval  of  the  will  is  meaningless.  It  ac- 
complishes nothing  so  far  as  the  legal  effect  of  the 
will  is  concerned. 

Although  Congress  has  given  to  adult  Osage 
Indians  the  right  to  dispose  of  their  property  by 
will,  with  the  approval  of  the  Secretary  of  the 
Interior, 1  it  has  not  given  to  such  persons  the  right 
to  remove  the  restrictions  which  exist  against  the 
alienation  of  Osage  headrights.  Osage  headrights 
disposed  of  by  will  pass  to  the  recipients  subject 
to  the  limitations  imposed  by  Congress  on  the 
transfer  of  such  headrights.  If  the  recipient  is  a 
non-Indian,  he  may  sell,  assign  or  transfer  his 
interest  only  with    the   approval   of   the   Secretary 


Sec.  8  of  the  Act  of  April  18.  1912    (37  Stat.  86)  . 
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of  the  Interior.-  If  the  recipient  is  an  Indian,  his 
interest  may  not  be  ahenated.' 

You  have  no  authoiity  to  remove  the  restrictions 
which  exist  against  the  ahenation  of  headright  in- 
terests by  persons  of  Indian  blood.  Therefore,  your 
unconcHtional  approval  of  the  will  will  not  remove 
such  restrictions. 

It  is  therefore  recommended  that  the  will  be 
approved  pursuant  to  the  provisions  of  the  act  of 
April  18,  1912  (37  Stat.  86),  and  that  the  above- 
quoted  words  suggested  by  the  Commissioner  of 
Indian  Affairs  be  not  inchided  in  your  approval  of 
the  will. 

Mastin  G.  White, 

Solicitor. 


Status  of   Operation   Agreement— Denver 
Producing  and  Refining  Company- 
Indian  Reservation 


jM-^4572 


February  IS,  1947. 


1.  Under  a  provision  for  the  continuance  in  full 
force  and  effect  for  so  long  as  oil  or  gas  can 
be  produced  in  commercial  quantities  of  an 
agreement  by  which  the  Denver  Producing 
and  Refining  Company  undertook  to  oper- 
ate, as  a  unit,  a  block  of  oil  leases  on  re- 
stricted Indian  land,  the  agreement  remains 
fully  effective  so  long  as  an  oil  well  drilled 
within  the  unit  area  produces  oil  in  cjuanti- 
ties  sufficient  for  operation  at  a  profit  even 
though  the  operation  as  a  whole,  including 
expenditures  for  development  and  equip- 
ment, results  in  a  loss. 

2.  To  produce  oil  in  commercial  quantities  it 
is  not  essential  that  the  returns  from  the 
well  repay  the  drilling  costs. 

3.  An  obligation  to  exercise  clue  diligence  in 
drilling  additional  wells  is  not  met  by  an 
operator  who  has  drilled  but  one  well  in  a 
period  of  ten  years,  and  further  drilling  may 
be  required  upon  written  notice  as  provided 
in  the  agreement  of  the  parties. 

Mastin  G.  White,  Solicitor: 


Memorandum 

To:  The  Commissioner  of  Indian  Affairs. 

From:       The  Solicitor. 

Subject:    Status  of  unit  operation  agreement,  Den- 
ver Producing  and  Refining  Company. 

-Act  of  April   12,  1924    (4,S  Slat.  94). 

•'  Taylor  v.   Tayrien,  51   F.    (2d)    884;   Taylor  \.  Jones,  51   F. 
(2a)    892. 


You  have  requested  my  opinion  as  to  whether 
an  agreement  approved  by  the  Department  on 
October  23,  1935,  by  which  oil  and  gas  leases  on 
67  tracts  of  restricted  allotted  Indian  lands  under 
the  jurisdiction  of  the  Kiowa  Indian  Agency  in 
Oklalioma  were  to  be  developed  as  a  unit  by  the 
Denver  Producing  and  Refining  Company,  has 
terminated.  Fifty  of  the  leases  were  subsequently 
surrendered  by  tiie  company,  so  that  the  agree- 
ment now  covers  only  17  tracts  of  Indian  land. 

It  is  my  opinion  that  the  agieement  is  now  in 
full  force  and  effect. 

On  the  date  of  the  approval  of  the  agreement, 
the  operator  had  completed  a  producing  well  on 
what  is  known  as  its  No.  1  Adah  Noe  lease,  and 
was  engaged  in  the  drilling  of  a  second  well  on 
what  is  known  as  its  No.  1  Sah  Cam  lease,  which 
well  it  undertook  to,  and  did,  complete  to  a  depth 
of  13,842  feet.  The  second  well  was  nonprocluc- 
tive. 

Section  VIII  (b)  of  the  agreement  provides  that 
the  completion  of  a  well  "either  heretofore  or 
hereafter  anywhere  in  said  unit  area  as  a  com- 
mercial producer  shall  continue  this  agreement  in 
force,  as  provided  in  section  XV  hereof."  Section 
XV  j)iovidcs  that  the  agreement 

"shall  remain  in  effect  until  the  completion 
of  a  well  producing  oil  and/or  gas  in  com- 
mercial cjuantities  upon  the  unit  area,  except 
as  provided  in  paragraph  VIII  hereof,  and 
so  long  thereafter  as  oil  and/or  gas  can  be 
produced  in  commercial  quantities  from  the 
unit  area." 

Under  these  provisions  of  the  agreement,  it  is  clear 
that  if  the  well  which  had  been  completed  at  the 
time  of  the  approval  of  the  agreement  was  then 
producing  oil  or  gas  in  commercial  quantities,  the 
existence  of  that  well  made  the  agreement  effec- 
tive and  continued  it  in  effect  so  long  as  the  well 
was  capable  of  producing  oil  or  gas  in  commercial 
quantities. 

It  is  not  open  to  cjuestion  that  the  well  ditl  in 
fact  produce  oil  in  commercial  quantities  at  the 
time  of  its  completion.  Later,  in  1936,  the  operator 
reported  that  the  well  was  producing  about  50 
barrels  of  oil  per  day.  That  the  well  was  a  com- 
mercial producer,  thus  continuing  the  agreement 
in  effect,  received  departmental  recognition  in  the 
granting  of  pemiission  to  suspend  further  drilling 
operations  from  year  to  year  down  to  and  includ- 
ing 1942.  The  status  of  the  agreement  seems  not 
to  have  been  questioned  until  August  25,  1945,  on 
which  date  the  Department  notified  the  operator  to 
show  cause  why  the  agreement  should  not  be  de- 
clared to  have  terminated.  The  notice  was  oc- 
casioned by  information  from  the  field  indicating 
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that  the  well  had  ceased  to  produce  and  that 
efforts  to  restore  its  production  had  failed.  In  re- 
sponding to  the  notice,  the  operator,  by  letter 
dated  November  13,  1945.  called  attention  to  the 
fact  that  repairs  to  the  well  and  the  installation  of 
a  pumping  outfit  would  enable  it  to  produce  an 
average  of  10  to  12  baiTels  of  oil  per  clay  and  ex- 
pressed the  view  that  although  the  operation  as 
a  whole,  taking  into  account  the  cost  of  drilling 
and  equipment,  might  result  in  a  loss,  a  profit 
would  nevertheless  be  realized  over  the  nominal 
operating  cost,  which  profit  coidd  be  applied  in 
recoupment  of  its  expenditures  for  development 
and  equipment.  The  operator  also  called  attention 
to  the  fact  that  termination  of  the  agreement  woiild 
residt  in  a  loss  to  the  Indians  of  rentals  from  the 
date  of  termination,  amounting  to  .12,902.67  a  year. 
The  statement  of  the  operator  with  respect  to 
restoration  of  production  through  pinnping  opera- 
tions is  confirmed  by  a  report  dated  December  10, 
1946,  from  the  Acting  Director  of  the  Geological 
Survey.  That  report  shows  a  gradual  increase  in 
production  from  6.14  barrels  per  day  in  February 
of  1946  to  19.6  barrels  in  Septeinber  of  that  year. 

To  produce  oil  in  commercial  quantities,  it  is 
not  essential  that  the  returns  from  the  well  repay 
the  drilling  costs.  If  the  returns  exceed  the  cost 
of  operation  after  completion  of  the  well,  that 
is  sufficient,  even  though  the  operation  as  a  whole 
results  in  a  loss.' 

The  report  of  the  Geological  Survey  confirms 
the  judginent  of  the  operator  in  the  present  case 
that  the  well  in  question  can  be  operated  at  a 
profit.  It  follows  that  the  agreement,  unless  other- 
wise lawfully  terminated,  will  continue  in  full 
force  and  effect  so  long  as  that  condition  exists. 

In  reaching  the  conclusion  stated  above,  I  deem 
it  advisable  to  call  attention  to  the  fact  that  the 
unit  agreement  not  only  required  the  operator  to 
complete  the  well  that  was  being  drilled  at  the 
time  of  the  approval  of  the  agreement,  but  that 
it  also  expressly  obligates  the  operator  to  drill  with 
reasonable  diligence  additional  wells  looking  to 
the  recovery  of  the  maximimi  yield  of  oil  and  gas 
underlying  the  unit  area.  As  the  operator  has 
drilled  but  one  well  in  a  period  of  more  than  ten 
years,  it  seems  obvious  that  this  covenant  on  the 
operator's  part  has  not  been  met.-  Section  VIII 
(d)  of  the  agreement  obligates  the  operator  to 
commence  drilling  operations  within  90  days  after 


'See  Denker  v.  Mid-Conlinent  Petroleum  Corporation,  56 
F.  (2d)  725.  727  (CCA.  10th,  19.S2)  ,  in  which  the  court 
ruled  that  three  barrels  a  day  constitute  paying  production, 
.stating:  "Such  wells  usually  continue  to  produce  for  a  long 
period  of  time.  It  is  common  knowledge  that  three-barrel 
wells  under  normal  conditions  can  be  operated  at  a  profit." 

-See  Sander  v.  Mid-Continent  Corporation,  292  U.S.  272 
(1934)  . 


the  receipt  of  notice  so  to  do,  if  tlie  drilling  re- 
quirements are  not  being  conducted  with  reason- 
able diligence.  I  suggest  that  you  serve  such  notice 
on  the  operator  immediately. 

Mastin  G.  White, 

Solicitor. 


Fish  Trap  Loans  and  Use  of  Statistics 
Relating  to  Alaska  Salmon  Fishery 

February  26,  1947 . 

Although  there  is  no  legal  bar  to  the  granting  of 
a  loan  to  a  native  group  in  Alaska  for  the  in- 
stallation and  maintenance  of  a  fish  trap,  it  is  too 
late  for  the  Department  to  take  favorable  action 
on  such  an  ap]jlication  for  the  1947  season.  Nor 
should  the  Office  of  the  Secretary  make  a  deci- 
sion upon  the  abstract  question  without  an  op- 
portunity to  examine  the  specific  loan  applica- 
tion. 

The  Secretary  is  not  prohibited  as  a  matter  of  law 
from  making  available  to  any  bureau  of  the 
Department  the  fisheries  data  furnished  by  mem- 
bers of  the  industry  pursuant  to  section  10  of 
the  act  of  June  26,  1906  (34  Stat.  478,  48  U.S.C. 
238)  .  However,  since  this  data  has  been  obtained 
with  the  understanding  that  it  would  be  used 
only  for  the  purpose  of  regulating  Alaska  fisher- 
ies and  of  compiling  pidilic  statistics,  they  should 
not  be  released  for  the  benefit  of  native  groups 
who  are  potential  competitors  of  the  persons 
furnishing  the  data. 

Mastin  G.  White,  Solicitor: 


Memorandum 

To:  Assistant  Secretary  Gardner. 

From:       The  Solicitor. 

Subject:    Fish   Trap    Loans   and    Use    of   Statistics 
Relating  to  Alaska  Salmon  Fishery. 

In  response  to  your  informal  request,  the  ques- 
tions presented  in  the  memorandum  dated  Feb- 
ruary 5  from  Assistant  Commissioner  Provinse,  of 
the  Office  of  Indian  Affairs,  relative  to  the  matters 
mentioned  above  have  been  considered  both  from 
the  legal  and  the  policy  standpoints. 

Assistant  Commissioner  Provinse  first  inquires 
concerning  the  possibility  of  making  loans  to  the 
native  villages  of  Hydaburg,  Klawock,  and  Kake  in 
Alaska  for  the  installation  and  maintenance  of 
fish   traps   at   sites  previously   used   by   other   per- 
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sons  under  claims  of  right  based  upon  local  custom 
among  Alaska  commercial  fishermen  but  where 
the  tailholds  of  the  traps  have  been  attached  to 
lands  claimed  by  the  native  villages  upon  the  basis 
of  aboriginal  occupancy  and  use.  Under  the  appli- 
cable law  (25  U.S.C.  470,  473a,  501-509;  57  Stat. 
459;  58  Stat.  463,  472)  and  the  credit  regulations 
issued  December  18,  1945  (25  CFR  Pt.  21),  the 
money  in  the  revolving  credit  fund  of  the  Indian 
Office  is  available  both  to  the  organized  and  un- 
organized groups  in  Alaska  to  the  same  extent 
as  it  is  available  to  similar  groups  in  the  con- 
tinental United  States.  There  is  no  legal  bar,  there- 
fore, to  the  granting  of  a  loan  to  any  of  the  three 
village  groups  for  the  installation  and  maintenance 
of  a  fish  trap.  This  would  clearly  be  a  loan  "to 
promote  the  economic  development  of  the  bor- 
rower"  (25  CFR  21.1). 

On  the  other  hand,  the  matter  of  the  advisa 
bility  of  making  such  a  loan  presents  a  difficult 
administrative  problem.  It  is  my  understanding 
that  the  Department  has  heretofore  taken  the 
position  that  tliese  native  villages  should  be  en- 
couraged to  install  and  maintain  traps  at  sites 
where  possessory  rights  with  respect  to  the  atljacent 
beaches  are  believed  to  be  vested  in  the  native 
groups  and  that,  if  they  were  to  do  so,  the  Depart- 
ment would  endeavor  to  protect  their  right  to  the 
use  of  the  sites.  However,  in  view  of  the  likeli- 
hood of  litigation  if  the  native  villages  should 
attempt  to  utilize  sites  which  have  heretofore  been 
used  by  other  persons  under  claims  of  right  based 
upon  local  custom,  and  in  view  of  the  uncertainty 
of  the  position  that  would  be  taken  by  the  local 
courts  concerning  the  legal  validity  of  the  rights 
asserted  by  the  respective  parties  as  to  the  use  of 
the  sites,  any  program  of  the  Department  designed 
to  assist  the  native  groups  in  the  establishment 
of  fish  traps  should  be  carefully  planned  in  ad- 
vance of  a  particular  fishing  season.  It  seems  to 
me,  therefore,  that  the  proposal  from  the  Indian 
Office  comes  too  late  and  is  too  incomplete  to 
warrant  favorable  action  upon  it  with  respect  to 
the  1947  fishing  season. 

In  the  absence  of  an  opportunity  to  examine 
specific  loan  applications,  it  is  not  feasible,  in  my 
judgment,  for  the  Office  of  the  Secretary  to  make 
a  decision  upon  the  abstract  question  as  to  what 
the  Department  should  do  if  applications  for  loans 
for  the  purpose  of  installing  and  maintaining 
traps  were  to  be  submitted  by  native  groups  in 
Alaska.  Whether  a  loan  should  be  granted  to  a 
particular  group  would  depend,  among  other 
things,  upon  the  nature  of  the  security  which  might 
be  offered.  As  the  Assistant  Commissioner's  memo- 
randum does  not  fiunish  any  information  regarding 


the  details  of  the  suggested  loan  transactions,  it 
seems  to  me  that  it  would  be  inadvisable  for  the 
Department,  upon  the  basis  of  this  submission, 
to  act  favorably  upon  the  proposal. 

Assistant  Commissioner  Provinse  also  raises  a 
question  concerning  the  release  by  the  Fish  and 
Wildlife  Service  to  the  General  Superintendent  of 
the  Alaska  Native  Service  of  information  obtained 
by  the  Fish  and  Wildlife  Service  from  the  operators 
of  fish  traps  in  Alaska  relative  to  the  productivity 
of  such  traps.  Section  10  of  the  act  of  Jime  26,  1906 
(34  Stat.  478;  48  U.S.C.  238)  requires  fishing  oper- 
ators to  make  detailed  annual  reports  to  the  De- 
partment regarding  their  operations,  "covering  all 
such  facts  as  may  be  required  with  respect  thereto 
for  the  information  of  the  Department."  The  word 
"Department,"  as  originally  used  in  section  10, 
meant  the  Department  of  Commerce  and  Labor, 
but  it  now  means  the  Department  of  the  Interior. 
As  these  data  are  obtained  inrder  the  law  "for  the 
information  of  the  Department,"  and  not  merely 
for  the  information  of  the  Fish  and  Wildlife  Ser- 
vice, I  do  not  believe  that  the  Secretary  of  the  In- 
terior is  prohibited,  as  a  matter  of  law,  from  mak- 
ing available  to  the  several  bureaus  of  the  Depart- 
ment, including  the  Indian  Office,  fisheries  data 
furnislied  by  members  of  the  industry  pursuant  to 
section  10. 

However,  I  understand  from  the  General  Coim- 
sel  of  the  Fish  and  Wildlife  Service  that  the  infor- 
mation assembled  imder  section  10  from  the  mem- 
bers of  the  Alaska  fishing  industry  has  always  been 
obtained  with  a  clear  understanding  upon  the  part 
of  both  the  Fish  and  Wildlife  Service  and  the 
members  of  the  industry  that  it  would  be  treated 
as  confidential  and  would  be  used  by  the  Depart- 
ment only  for  the  purpose  of  regulating  the  Alaska 
fisheries  and  of  compiling  the  public  statistics  re- 
lating to  them.  It  seems  to  me  that  this  understand- 
ing places  the  Department  under  an  obligation  of 
good  faith  not  to  use  the  information  for  the  bene- 
fit of  native  groups  or  others  who  are  potential 
competitors  of  the  persons  furnishing  the  data.  As 
the  information  desired  by  the  General  Superin- 
tendent of  the  Alaska  Native  Service  apparently 
would  be  used  for  the  benefit  of  Alaska  native 
groups  in  connection  with  the  controversy  between 
the  natives  and  the  operators  over  fish  trap  sites, 
it  seems  to  me  that  the  Department  could  not  make 
the  information  available  to  the  General  Superin- 
tendent without  committing  a  breach  of  the  imder- 
standing  with  the  operators. 

Assistant  Commissioner  Provinse  has  requested 
an  opportunity  to  discuss  the  departmental  policy 
concerning  the  use  of  the  Fish  and  Wildlife  Service 
reports.  It  woidd  certainly  be  appropriate  to  afford 
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the  Indian  Office  an  opportunity  to  state  its  posi- 
tion more  fully. 
Mr.  Provinse's  memorandum  is  attached. 

Mastin  G.  White, 

Solicitor. 


Cooperative  Undertakings 
M-34863  March  6,  1947. 


A  p>erson  employed  under  a  cooperative  agreement 
to  which  the  United  States  is  a  party  should  be 
regarded  as  an  employee  of  the  United  States  if, 
and  only  if,  the  following  factors  are  present: 
(a)  the  person  holds  an  appointment  from  an 
official  of  the  Government  who  is  authorized  by 
law  to  make  appointments;  and  (b)  the  activities 
of  the  person  in  the  performance  of  the  work 
are  supervised  and  controlled  by  Federal  officials. 

Under  the  agreement  of  August  14,  1944,  between 
the  Department  and  the  Society  for  Applied 
Anthropology,  a  coordinator  of  research  selected 
by  a  committee  on  administrative  research  estab- 
lished by  the  society,  and  responsible  to  the  com- 
mittee, is  not  an  employee  of  the  Department. 

Appropriated  funds  may  be  used  to  provide  an 
office  in  the  Interior  Building  and  secretarial 
services  for  the  coordinator  of  research  under  the 
cooperative  agreement  of  August  14,  1944. 

Mastin  G.  White,  Solicitor: 

Memorandum 

To:  The  Acting  Secretary. 

From:       The  Solicitor. 

Subject:  Status  of  coordinator  of  research  vmder 
agreement  with  Society  for  Applied  An- 
thropology. 

In  your  memorandum  of  February  17  you  re- 
quested my  opinion  on  two  questions  submitted  to 
you  by  the  Acting  Commissioner  of  Indian  Affairs 
concerning  the  status  of  Dr.  Laura  Thompson,  Co- 
ordinator of  Research  under  the  agreement  of 
August  14,  1944,  between  the  Department  and  the 
Society  for  Applied  Anthropology. 

1.  Is  Doctor  Thompson  an  employee  of  the  De- 
partment? 

2.  If  she  is  not  an  employee  of  the  Department, 
may  appropriated  funds  be  utilized  in  pro- 
viding  her    with    an    office    in    the    Interior 


Building  and   in   furnishing   her   with   secre- 
tarial service? 

The  agreement  of  August  14,  1944,  is  based  upon 
the  act  of  April  16,  1934,  as  amended  (48  Stat.  596, 
49  Stat,  1458;  25  U.S.C.  452  et  seq.) .  This  statute 
authorizes  the  Secretairy,  among  other  things,  to 
contract  with  any  private  corporation,  agency,  or 
institution  for  the  education  and  social  welfare  of 
Indians  and  to  expend  under  such  contract  moneys 
appropriated  by  Congress  for  such  purposes.  The 
agreement  is  for  a  5-year  term.  The  other  party 
contracting  with  the  Department,  namely,  the  So- 
ciety for  Applied  Anthropology,  is  a  "private  agency 
located  at  Cambridge,  Massachusetts."  The  agree- 
ment was  made  in  order  that  the  Department  and 
the  Society  might  engage  "in  a  cooperative  pro- 
gram of  research  into  Indian  policy  and  admin- 
istration," following  the  completion  of  a  basic  study 
of  Indian  culture  made  by  the  Department  in  co- 
op>eration  with  the  University  of  Chicago. 

Doctor  Thompson  is  the  Coordinator  of  the  pro- 
gram set  up  luider  paragraph  2  of  the  agreement, 
which  provides: 

"The  operation  of  the  program  will  be 
directed  by  the  Society  through  a  Committee 
on  Administrative  Research,  hereafter  referred 
to  as  the  Committee.  The  participation  of  the 
Indian  Service,  at  headquarters  and  in  the 
field  jurisdictions,  will  be  made  definite 
through  the  formation  of  appropriate  com- 
mittees, which  shall  cooperate  with  the  Com- 
mittee but  without  infringing  upon  its  inde- 
pendence of  action  or  judgment.  The  work  of 
persons  who  may  be  employed  by  the  Com- 
mittee and  the  work  of  the  Indian  Service  per- 
sonnel as  above  referred  to  shall  be  coordi- 
nated and,  in  behalf  of  the  Committee,  super- 
vised, by  a  Coordinator  versed  in  the  problems 
of  the  Indian  and  experienced  in  reseaixh  and 
administrative  procedure,  who  shall  be  selected 
by  the  Committee  with  the  advice  and  consent 
of  the  Commissioner  and  who  shall  be  respon- 
sible to  the  Committee.  The  Coordinator  shall 
be  appointed  for  one  year  from  September  23, 
1944.  Renewal  of  the  appointment  of  the  Co- 
ordinator from  year  to  year  shall  be  subject 
to  the  approval  of  the  Commissioner  of  Indian 
Affairs."    (Emphasis  supplied.) 

Paragraph  3  of  the  agreement  provides  that 
"The  Society  through  the  Committee  will  under- 
take the  direction  and  supervision  of  the  research 
program,  and  the  Secretary  in  consideration  will 
provide  annually  to  the  Society,  at  the  expense  of 
the  United  States,  a  sum  not  to  exceed  $6,000,  dur- 
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ing  each  year  in  whicli  adequate  funds  tor  research 
are  not  made  available  from  other  soiuces,  pubhc 
or  private."  This  amount  is  to  be  used  "to  reim- 
burse the  Society  for  all  expenditures  for  services, 
for  the  purchase  of  research  materials,  for  travel 
of  the  Coordinator  and  the  members  of  the  Com- 
mittee, and  for  all  other  direct  expenses  incurred 
in  connection  with  this  project." 

It  is  my  understanding  that  Doctor  Thompson's 
salary  is  paid  with  a  check  drawn  on  the  Society, 
and  that  the  Society  is  reimbursed  from  the  $6,000 
specified  in  the  contract,  which  is  chaiged  against 
the  funds  provided  for  in  the  annual  appropriation 
act  of  the  Department  for  the  "Edtication  of  In- 
dians" and  the  "Welfare  of  Indians." 

A  person  employed  imder  a  cooperative  agree- 
ment to  which  the  United  States  is  a  party  should 
be  regarded  as  an  employee  of  the  United  States 
if,  and  only  if,  the  following  factors  are  present: 
(a)  the  person  holds  an  appointment  from  an  offi- 
cial of  the  Government  who  is  authorized  by  law 
to  make  appointments;  and  (b)  the  activities  of 
the  person  in  the  performance  of  the  work  are 
supervised  and  controlled  by  Federal  officials.  17 
Comp.  Gen.  362;  16  Comp.  Gen.  49:  also  see  22 
Comp.  Gen.  718;  24  Comp.  Gen.  384. 

As  Doctor  Thompson  was  selected  and  appointed 
by  the  Society  for  Applied  Anthropology,  acting 
through  tlie  Committee  on  Administrative  lie- 
search,  and  not  by  the  Secretary  of  the  Interior, 
and  as  she  is  responsible  to  the  Committee,  ami 
not  to  the  Secretary  or  any  other  official  of  the  De- 
partment, it  is  clear  that  she  is  not  an  employee  of 
the  United  States. 

Although  Doctor  Thompson  is  not  an  employee 
of  the  United  States,  she  is  the  coordinator  of  a 
project  which  is  closely  knit  with  the  program  of 
the  Btneau  of  Indian  Affairs.  Paragraph  4  of  the 
agreement  provides  for  the  employment  of  "Indian 
Service  personnel  to  be  engaged  in  the  research 
program."  While  such  personnel  "shall  continue  to 
serve  and  be  paid  as  employees  of  the  Indian 
Service,"  nevertheless,  "they  shall  report  to  the 
Committee  through  the  Coordinator  in  all  matters 
concerning  the  research  program  *  *  *."  Clearly, 
the  contract  intends  that  Federal  personnel  shall  be 
engaged  on  the  project  and  shall  be  paid  from 
funds  other  than  the  $6,000  specified  in  the  agree- 
ment. Accordingly,  the  furnishing  of  secretarial 
services  to  Doctor  Thompson  is  within  the  terms 
of  the  agreement. 

The  supplying  of  office  space  in  the  Interior 
Building  to  Doctor  Thompson  is  clearly  incidental 
to  the  pui^ose  of  the  agreement.  If  she  is  to  co- 
ordinate successfully  the  operations   of   the   Com- 


mittee on  Administrative  Research  with  those  of 
the  Bureau  of  Indian  Affairs,  a  convenient  place 
to  work  is  a  necessary  adjunct.  Furthermore,  the 
use  of  the  Interior  Building  appears  to  be  autho- 
rized expressly  by  the  governing  statute,  the  act  of 
April  16,  1934,  which,  in  section  2  (25  U.S.C.  453) , 
makes  specific  provision  for  the  use  of  Govern- 
ment "school  btiildings,  hospitals,  and  other  facil- 
ities" by  non-Government  agencies  that  are  parties 
to  cooperative  agreements. 

Mastin  G.  White, 

Solicitor. 


Reservation  of  R.ights-of-Way  on 
Indian  Patent  Lands 


59  l.D.  461 
M-31156    (Supp.) 


March  24,  1947. 


As  it  is  not  certain  whether  Congress  intended  for 
the  Department  to  reserve  rights-of-way  for 
ditches  or  canals  in  patents  to  lands  which  were 
in  the  public  domain  as  of  August  30,  1890,  biu 
which  were  subsequently  incorporated  in  Indian 
leservations  and  are  being  distributed  by  allot- 
ment to  individual  Indians,  there  is  leeway  for 
a  reasonable  administrative  construction  of  the 
right-of-way  provision  in  the  act  of  August  30, 
1890. 

The  previous  administrative  construction  of  the 
right-of-way  provis'ion,  to  the  effect  that  when  an 
Indian  reservation  has  been  carved  out  of  the 
public  domain  since  August  30,  1890,  and  is  to 
be  distribiued  by  allotment  to  individual  In- 
dians, such  land  is  subject  to  the  right-of-way  for 
ditches  or  canals  reserved  by  the  Government,  is 
not  unreasonable  and,  if  adhered  to  in  the  futuie, 
would  not  be  upset  by  the  courts. 

The  legislative  history  of  the  right-of-way  provision 
in  the  act  of  August  30,  1890,  indicates  that  Con- 
gress probably  intended  for  it  to  relate  only  to 
patents  issued  in  recognition  of  rights  acquired 
in  public  domain  lands  through  occupation, 
entry,  or  settlement,  and  not  to  the  distribution 
of  Indian  reservation  lands  among  individual  In- 
dians. Hence,  the  Department  could  properly 
adopt  such  an  administrative  construction  of  the 
legislation  at  the  present  time  for  application  in 
the  issuance  of  future  patents,  notwithstanding 
the  contrary  construction  heretofore  followed  by 
the  Department. 


March  24,   1947 


Opinions  of  the  Solicitor 


1443 


Mastin  G.  White,  Solicitor: 

Memorandum 
To:  The  Secretary. 

'From:       The  Solicitor. 

Subject:    Reservation  of  Rights-of-Way  for  Ditclies 
and  Canals  in  Patents  to  Indians. 

A  memorandum  dated  October  31,  1946,  to  the 
Secretary  from  the  Director  of  the  Bureau  of  Land 
Management  submits  a  question  concerning  the 
right-of-way  provision  in  the  act  of  August  30, 
1890,  (26  Stat.  391,  43  U.S.C.  945) ,  as  construed 
by  the  Solicitor's  opinion  of  January  27,  1943  (M- 
31156). 

The  statutory  provision  mentioned  above,  as  it 
apf>ears  in  the  United  States  Code,  provides  that: 

"In  all  patents  for  lands  taken  up  after 
August  30,  1890,  under  any  of  the  land  laws 
of  the  United  States  or  on  entries  or  claims 
validated  by  the  Act  of  August  30,  1890,  west 
of  the  one  himdredth  meridian,  it  shall  be  ex- 
pressed that  there  is  reserved  from  the  lands 
in  said  patent  described  a  right  of  way  thereon 
for  ditches  or  canals  constructed  by  the  author- 
ity of  the  United  States." 

The  Solicitor's  opinion  of  January  27,  1943, 
passed  upon  the  question  as  to  whether,  under  the 
right-of-way  provision  in  the  act  of  August  30, 
1890,  the  Department  of  the  Interior  could  con- 
struct ditches  or  canals  across  the  tribal  lands  of 
the  Indians  located  on  the  Flathead  Reservation  in 
Montana,  and  across  lands  allotted  to  individual 
Indians  out  of  that  reservation,  without  paying 
compensation  to  the  tribe  or  to  the  individual 
owners  of  the  allotted  lands.  The  Solicitor  held 
that  ditches  or  canals  could  not  be  constructed  by 
the  Department  across  the  tribal  or  allotted  lands 
without  the  payment  of  compensation.  The 
grounds  of  the  decision  were  that,  by  virtue  of  a 
treaty  between  the  Indians  and  the  United  States, 
all  the  Flathead  lands  were  in  a  tribal  status  as 
of  August  30,  1890;  that  such  lands  were  not  sub- 
ject to  the  reservation  of  the  right-of-way  provided 
for  in  the  act  of  August  30,  1890;  and  that  the 
allotted  lands  did  not  become  subject  to  such 
resei-vation  by  reason  of  their  distribution  among 
individual  Indians  subsequent  to  August  30,  1890. 

During  the  course  of  his  opinion,  the  Solicitor 
stated  by  way  of  dictiun  that  the  stattUory  provi- 
sion imder  consideration  "applies  *  *  *  to  allot- 
ments made  and  patented  from  land  of  Indian 
reservations  created  out  of  the  public  domain  by 
statute  or  Executive  order  subsequent  to  1890." 
With  respect  to  this  dictum,  the  Director  of  the 


Bureau  of  Land  Management  points  out  that  a 
serious  administrative  burden  is  involved  in  the 
attempt  to  determine,  when  patenting  to  individual 
Indiani;  or  their  successors  allotments  out  of  Indian 
reservations,  whether  such  reservations  were  in  ex- 
istence as  of  August  30,  1890,  or  were  created  out 
of  the  public  domain  subsequent  to  that  date. 

The  question  as  to  whether  the  Congress  in- 
tended for  the  Department  to  reserve  rights-of-way 
for  ditches  or  canals  in  patents  to  lands  which  were 
in  the  public  domain  as  of  August  30,  1890,  but 
wliich  were  subsequently  incorporated  in  Indian 
reservations  and  are  being  distributed  by  allotment 
to  individual  Indians,  cannot  be  answered  with 
certainty,  in  my  judgment.  There  would  seem  to 
be  no  question  as  to  the  power  of  Congress  to  pro- 
vide for  the  retention  by  the  Government  of  rights- 
of-way  in  such  a  situation,  without  compensating 
the  Indians  for  whose  benefit  the  reservation  was 
originally  created,  where  the  reservation  was  created 
after  August  30,  1890,  by  Executive  action.  (See 
Sioux  Tribe  v.  U7iiled  States,  316  U.S.  317;  The 
Confederated  Bands  of  Ute  Indians  v.  United 
States,  decided  by  Supreme  Court  Feb.  17,  1947.) 
However,  it  is  not  clear  whether  Congress,  in  the 
act  of  August  30,  1890,  intended  to  legislate  with 
respect  to  this  point.  Consequently,  I  believe  that 
there  is  leeway  for  a  reasonable  administrative  con- 
struction of  the  right-of-way  provision. 

On  the  one  hand,  it  can  be  argued  with  consider- 
able persuasiveness  that  when  an  Indian  reserva- 
tion has  been  carved  out  of  the  public  domain 
since  August  30,  1890,  and  is  to  be  distributed  by 
allotment  to  individual  Indians,  such  land  has  been 
"taken  up  after  August  30,  1890,  under  *  *  *  land 
laws  of  the  LInited  States"  and,  consequently,  is 
subject  to  the  right-of-way  mentioned  in  the  statute. 
Certainly,  the  administrative  construction  of  the 
statute  to  this  effect  in  the  past  cannot  be  regarded 
as  unreasonable,  and  an  adherence  to  this  con- 
struction in  the  future  would  not,  in  my  judg- 
ment, be  upset  by  the  courts  if  subjected  to  attack 
in  judicial  proceedings. 

On  the  other  hand,  I  believe  that  an  equally 
convincing  argument  can  be  made  for  the  propo- 
sition that  land  which  is  part  of  an  Indian  reser- 
vation as  of  the  time  of  its  distribution  by  allot- 
ment to  individual  Indians  is  not  subject  to  the 
right-of-way  provision  in  the  act  of  August  30,  1890, 
irrespective  of  the  status  of  the  land  as  of  August 
30,  1890.  The  legislative  history  of  this  statutory 
provision  is  set  out  in  considerable  detail  in  the 
.Solicitor's  opinion  of  January  27,  1943.  As  indicated 
in  that  opinion,  the  provision  originally  appeared 
as  a  proviso  to  an  item  in  an  appropriation  act.  In 
connection  with  the  appropriation  of  money  for 
topvographic  surveys.  Congress  provided  that: 
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"*  *  *  so  much  of  the  act  of  October  second, 
eighteen  hundred  and  eighty-eight  *  *  *  as 
provides  for  the  withdrawal  of  the  public  lands 
from  entry,  occupation  and  settlement  is  hereby 
repealed,  and  all  entries  made  or  claims  initi- 
ated in  good  faith  and  valid  but  for  said  act, 
shall  be  recognized  and  may  be  perfected  in 
the  same  manner  as  if  said  law  had  not  been 
enacted,  except  that  reservoir  sites  heretofore 
located  or  selected  shall  remain  segregated  and 
reserved  from  entry  or  settlement  as  pro- 
vided by  said  act,  until  otherwise  provided  by 
law,  and  reservoir  sites  hereafter  located  or 
selected  on  public  lands  shall  in  like  manner 
be  reserved  from  the  date  of  the  location  or 
selection  thereof. 

"No  person  who  shall  after  the  passage  of 
this  act,  enter  upon  any  of  the  public  lands 
with  a  view  to  occupation,  entry  or  settlement 
under  any  of  the  land  laws  shall  be  permitted 
to  acquire  title  to  more  than  three  hundred 
and  twenty  acres  in  the  aggregate,  under  all  of 
said  laws,  but  this  limitation  shall  not  operate 
to  curtail  the  right  of  any  person  who  has 
heretofore  made  entry  or  settlement  on  the 
public  lands,  or  whose  occupation,  entry  or 
settlement,  is  validated  by  this  act:  Proxnded, 
That  in  all  patents  for  lands  hereafter  taken 
up  under  any  of  the  lands  laws  of  the  United 
States  or  on  entries  or  claims  validated  by  this 
act  west  of  the  one  hundredth  meridian,  it 
shall  be  expressed  that  there  is  reserved  from 
the  lands  in  said  patent  described,  a  right  of 
way  thereon  for  ditches  or  canals  constructed 
by  the  authority  of  the  United  States." 

When  the  proviso  is  considered  in  its  proper 
legislative  setting,  it  appears  to  relate  to  patents 
issued  in  recognition  of  rights  acquired  in  public 
domain  lands  through  occupation,  entry,  or  set- 
tlement. It  does  not  seem  to  pertain  to  the  dis- 
tribution of  Indian  reservation  lands  among  indi- 
vidual Indians,  irrespective  of  when  the  reserva- 
tion was  created.  Accordingly,  it  would  have  been 
reasonable  for  the  Department  at  the  outset  to 
construe  the  right-of-way  provision  as  inapplicable 
to  patents  covering  allotments  to  individual  In- 
dians out  of  Indian  reservations,  without  regard  to 
whether  the  reservations  were  created  prior  or  sub- 
sequent to  August  30,  1890.  I  do  not  believe  that 
the  Department  would  be  subject  to  valid  criticism 
from  the  legal  standpoint  if,  upon  the  basis  of  the 
factors  mentioned  in  the  memorandum  from  the 
Director  of  the  Bureau  of  Land  Management,  it 
were  to  adopt  such  an  administrative  construction 
of  the  legislation  at  the  present  time  for  application 
in  the  issuance  of  future  patents. 


Specifically  answering  the  first  phase  of  the  in- 
quiry contained  in  the  Director's  memorandum,  it 
is  my  view  that  the  Department  is  not  required  as 
a  matter  of  law  to  reserve  a  right-of-way  for  ditches 
or  canals  in  patenting  to  an  individual  Indian  or 
his  successor  an  allotment  out  of  an  Indian  reser- 
vation created  from  the  public  domain  since  August 
30,  1890.  This  answer  obviates  the  necessity  of  con- 
sidering the  second  phase  of  the  Director's  inquiry 

A  memorandum  of  instruction  to  the  Director  of 
tlie  Bureau  of  Land  Management  is  attached  for 
your  signatme  if  you  concur  in  his  view  that  the 
administrative  inconvenience  of  ascertaining  the 
status,  as  of  August  30,  1890,  of  Indian  reservation 
lands  which  may  be  allotted  to  individual  Indians 
in  the  future  outweighs  the  advantage  to  the  Gov- 
ernment of  retaining  rights-of-way  for  ditches  or 
canals  in  those  situations  where  such  retention 
could  be  justified  under  the  statutoi^  construction 
suggested  by  the  Solicitor's  dictum  in  the  Opinion 
of  January  27,  1943. 

Mastin  G.  White, 

Solicitor. 


Sale  of  Ceded  Crow  Lands 


M-34393 


March  26,  1947. 


Ceded  Crow  lands  on  the  Huntley  Reclamation 
Project,  Montana,  cannot  be  sold  under  the  act 
of  May  16,  1930  (46  Stat.  367;  43  U.S.C.  424  et 
seq.) ,  since  the  provisions  for  the  disposition  of 
the  proceeds  of  sale  under  that  act  are  incom- 
patible with  the  proper  discharge  of  the  Govern- 
ment's duties  to  the  Indians  under  the  act  of 
April  27,  1904  (33  Stat.  352),  and  since  the 
ceded  lands  did  not,  by  virtue  of  their  cession, 
become  public  lands. 

Mastin  G.  White,  Solicitor: 

Memorandum 

To:  The  Commissioner,   Bureau  of  Reclama- 

tion. 

From:       The  Solicitor. 

Subject:  Sale  of  ceded  Indian  lands  on  the  Huntley 
Reclamation  Project,  Montana. 

In  a  memorandum  of  February  11,  1946,  you 
asked  my  opinion  as  to  the  authority  of  the  Bu- 
reau of  Reclamation  to  dispK>se  of  certain  ceded 
Crow  lands  on  the  Huntley  Reclamation  Project, 
Montana,  under  tlie  act  of  May  16,  1930  (46  Stat. 
367;  43  U.S.C.  424  et  seq.) . 

The  lands  in  question  were  withdrawn  for  recla- 
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mation  purposes  in  connection  with  the  Huntley 
Project  pursuant  to  the  provisions  of  the  act  of 
April  27,  1904  (33  Stat.  352) .  The  1904  act  modi- 
fied and  adopted  an  agreement  between  the  Crow 
Indians  and  the  United  States  for  the  cession  of 
certain  lands  to  the  latter  and  inter  alia  made  the 
ceded  lands  "subject  to  withdrawal  and  disposition 
under  the  reclamation  Act  of  June  seventeenth, 
nineteen  hundred  and  two."  (Section  5,  33  Stat. 
360.)  Lands  withdrawn  for  reclamation  purposes 
were  required  by  the  1904  act  to  be  disposed  of 
within  five  years,  but  later,  by  the  act  of  March  3, 
1909  (35  Stat.  781,  797),  such  lands  were  made 
"subject  to  disposial  under  the  provisions  of  the 
reclamation  act  until  otherwise  directed  by  the 
Secretary  of  the  Interior." 

Subsequently,  as  authorized  by  section  4  of  the 
act  of  December  5,  1924  (43  Stat.  672.  703;  43 
U.S.C  466) ,  the  Secretary  of  the  Interior  caused  a 
survey  to  be  made  of  various  reclamation  projects, 
including  the  Huntley  Project,  to  determine  what 
lands  were  unproductive  and  whether  adjustments 
should  be  made  in  charges  on  the  lands.  A  classi- 
fication of  lands  temporarily  and  permanently  un- 
productive on  the  various  projects  was  contained 
in  the  report  of  a  Board  of  Survey  and  Adjust- 
ments (H.  Doc.  201,  69th  Cong.,  1st  sess.) ,  and  the 
act  of  May  25,  1926  (44  Stat.  636;  43  U.S.C.  423 
e^  seq.) ,  authorized  certain  adjustments  pursuant 
to  the  classification. 

Section  1  of  the  act  of  May  16,  1930  (46  Stat.  367; 
43  U.S.C.  424) ,  authorizes  the  Secretary  of  the  In- 
terior "in  connection  with  Federal  irrigation  proj- 
ects to  dispose  of  vacant  public  lands  designated 
under  the  Act  of  May  25,  1926,  as  temporarily  or 
permanently  unproductive  to  resident  farm  owners 
and  resident  entryman  on  Federal  irrigation  proj- 
ects in  accordance  with  the  provisions  of  this  Act." 
If  the  1930  act  contained  only  those  provisions 
found  in  section  1,  it  could  be  argued  that  such 
ceded  Crow  lands  on  the  Huntley  Project  as  have 
been  found  to  be  unproductive  are  to  be  regarded 
as  falling  within  the  catgeory  of  "vacant  public 
lands"  and  as  subject  to  sale  under  this  statute. 
However,  section  5  of  the  1930  act  provides  that  the 
proceeds  derived  from  sales,  with  an  exception  not 
relevant  here,  shall  "inure  to  the  Reclamation 
Fund"  as  credits  against  specified  items.  The  appli- 
cation of  this  provision  to  the  proceeds  derived 
from  the  sale  of  lands  ceded  by  the  Crow  Indians 
would  be  wholly  incompatible  with  a  proper  dis- 
charge by  the  United  States  of  its  duties  to  the 
Indians  under  the  act  of  April  27,  1904,  previously 
mentioned  in  the  second  paragraph  of  this  mem- 
orandum. The  provisions  of  the  1904  act  and  of 
the  agreement  between  the  Crow  Indians  ratified 
by  that  act  make  it  clear  that  the  United  States 


placed  itself  in  the  position  of  a  uustee  for  the 
Indians  with  respect  to  the  ceded  lands  and  the 
revenues  derived  from  their  disposition.  Specifically, 
section  5  of  the  1904  act  (33  Stat.  360)  provides 
that  "the  amounts  to  be  paid  for  the  land"  dis- 
posed of  under  the  reclamation  act  "shall  be 
credited  to  the  funds  herein  established  for  the 
benefit  of  the  Crow  Indians." 

Furthermore,  the  Supreme  Court  has  said  that 
these  lands  ceded  by  the  Crow  Indians  did  not,  by 
virtue  of  their  cession,  become  public  lands.  (Ash 
Sheep  Co.  v.  United  States,  252  U.S.  159,  166.) 

Only  an  express  statutory  provision,  or  more 
persuasive  evidence  of  Congressional  purpose  than 
is  present  here,  would  warrant  the  conclusion  that 
the  act  of  May  16,  1930,  was  intended  to  supersede 
the  act  of  April  27,  1904,  to  the  detriment  of  the 
Indians.    (Minnesota  v.  Hitchcock,  185  U.S.  373.) 

I  am  of  the  opinion,  therefore,  that  the  act  of 
May  16,  1930,  has  no  application  to  the  ceded 
Crow  lands  on  the  Huntley  Project. 

Mastin  G.  White, 

Solicitor. 


Applicability   of   Oklahoma   Community 

Property  Act  to  Restricted  Indian 

Property 


M-34899 


April  2,  1947. 


The  restricted  property  of  Indians  is  subject  to  the 
plenary  control  of  the  Federal  Government. 

The  States  cannot  prevent  the  application  of  acts 
of  Congress  to  wards  of  the  Federal  Government 
domiciled  therein. 

Any  conflict  between  the  laws  of  a  State  and  the 
laws  of  Congress  relating  to  the  Indians  and 
their  restricted  property  must  be  resolved  against 
the  State. 

The  Oklahoma  Community  Property  Act  of  1945 
vests  in  each  spouse  an  undivided  one-half  inter- 
est in  property  acquired  subsequent  to  marriage 
or  subsequent  to  July  26,  1945,  whichever  is  later. 
It  likewise  vests  in  each  spouse  an  undivided 
one-half  interest  in  all  income  accruing  after  the 
maniage  or  after  July  26,  1945,  whichever  is 
later. 

With  respect  to  the  Indians  of  Oklahoma,  the  laws 
of  Congress  determine  in  whom  an  interest  in 
restricted  property  shall  vest,  to  whom  the  in- 
come from  restricted  property  shall  belong  and 
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whether  such  income  shall  be  subject  to  State  in- 
come taxation. 

The  Oklahoma  Community  Property  Act  conflicts 
with  Federal  laws  relating  to  the  Indians  and 
their  restricted  property. 

The  Oklahoma  Community  Property  Act  does  not 
apply  to  the  restricted  property  of  Indians  or  to 
the  income  from  such  property. 

As  a  division  of  income  between  husband  and  wife 
for  Federal  income  tax  purposes  is  not  permis- 
sible unless  that  division  is  based  upon  a  State 
law  which  vests  in  each  spouse  an  undivided  one- 
half  interest  in  the  income,  the  Indians  in  Okla- 
homa should  be  notified  that  each  Indian  must 
report  all  his  income  from  restricted  property  or. 
his  own  return  and  that  it  would  be  improper 
for  one-half  of  that  income  to  be  reported  by  his 
spouse. 

The  income  of  married  Indians  from  unrestricted 
sources  may  be  reported  to  the  Federal  Govern- 
ment as  community  income  because  as  to  that 
income  the  Indian  is  as  much  subject  to  the  law 
of  the  State  as  are  its  non-Indian  citizens. 

Memorandum 

To:  The  Commissioner  of  Indian  Affairs 

From:       The  Solicitor 

Subject:    Applicability    of    Oklahoma    Community 
Property  Act  to  restricted  Indian  property. 

This  will  refer  to  the  memoranda  of  February 
1 1  and  February  28  from  Mr.  Fred  H.  Daiker, 
Director  of  Welfare,  with  which  he  submitted  cer- 
tain cjuestions  presented  by  superintendents  of  In- 
dian agencies  in  Oklahoma  relating  to  the  appli- 
cability of  the  Oklahoma  Community  Property  Act 
of  1945  ^  to  the  restricted  property  of  the  Indians 
of  Oklahoma.  The  questions  are  presented  primar- 
ily in  connection  with  the  filing  of  Federal  income 
tax  returns  for  the  Indians  and  their  non-Indian 
spouses. 

This  office  has  heretofore  instructed  the  Super- 
intendents of  the  Quapaw  and  Five  Civilized 
Tribes  Agencies  that,  where  a  saving  in  Federal  in- 
come taxes  can  be  effected,  married  Indians  should 
file  returns  of  their  income  in  such  a  manner  as  to 
take  advantage  of  the  Community  Property  Act, 
i.e.,  the  husband  should  file  a  return  for  one-half 
of  the  income  and  the  wife  should  file  a  return  for 
the  other  half  of  the  income.   These   instructions 


^Session  Laws  of  Oklahoma,  1945.  p.  118.  32  Okl.  Stats.. 
Annotated,  Sections  66-82  (1946  Cumulative  Annual  Pocket 
Part)  . 


were  based  on  informal  advice  from  the  Bureau 
of  Internal  Revenue  that,  in  view  of  the  recently 
enacted  Oklahoma  Community  Property  Act  of 
1945,  it  would  permit  Oklahoma  spouses  to  divide 
community  income  equally  between  them. 

The  superintendents  call  attention  to  the  fact 
that,  while  considerable  savings  could  be  effected 
by  married  Indians  in  their  Federal  income  taxes 
if  a  separate  return  is  filed  for  each  spouse,  the 
filing  of  returns  in  this  manner  might  result  in  the 
violation  of  acts  of  Congress  enacted  for  the  pro- 
tection of  the  Indians  and  their  property.  The 
following  questions  are  presented  in  connection 
with  this  point:  (1)  whether,  where  one-half  of  the 
restricted  income  is  reported  by  a  non-Indian 
spouse,  the  superintendent  has  authority  to  pay  the 
Federal  income  taxes  of  the  non-Indian  spouse  out 
of  the  restricted  funds  of  the  Indian  spouse;  (2) 
whether,  after  a  Federal  income  tax  return  has  been 
filed  for  a  non-Indian  spouse  covering  one-half  of 
an  Indian's  restricted  income,  the  portion  of  the 
income  included  in  such  return  may  be  considered 
unrestricted  for  State  income  tax  purposes;  (3) 
whether  a  superintendent  has  authority  to  pay,  out 
of  the  restricted  funds  of  an  Indian,  the  State  in- 
come taxes  of  a  non-Indian  spouse,  where  that  in- 
come is  derived  from  restricted  Indian  property 
which  the  Congress  has  declared  to  be  exempt  from 
State  income  taxes;  (4)  whether  property  pur- 
chased with  restricted  fimds  subsequent  to  the  Com- 
munity Property  Act,  where  one  of  the  spouses  is  a 
restricted  Indian  and  the  other  spouse  is  a  non- 
Indian,  becomes  community  property;  and  (5) 
whether  one-half  of  the  property  mentioned  in  sub- 
division (4)  becomes  imrestricted  in  the  event  of 
the  dissolution  of  the  marriage  by  divorce  or  by 
the  death  of  the  Indian  spouse. 

The  first  community  property  law  of  Oklahoma 
was  enacted  in  1939.-  Its  terms  were  substantially 
the  same  as  those  of  the  1945  act.  The  1939  law 
provided,  however,  that  it  should  apply  only  to 
husliands  and  wives  and  to  their  property  after  the 
filing  by  the  parties  of  a  written  election  to  coine 
under  its  terms.  The  Supreme  Court  of  Oklahoma, 
in  the  case  of  Harman  v.  Oklahoma  Tax  Commis- 
sion, 118  P.  (2d)  205,  held  that  the  income  derived 
by  the  husband  from  his  separate  property  after 
the  effective  date  of  his  election  to  come  within  the 
scope  of  the  act  was  community  property  and 
should  be  treated  as  such  for  State  income  tax 
purposes.  In  1944,  the  question  whether,  upon 
Oklahoma's  adoption  of  the  optional  community 
property  law,  a  husband  and  wife  who  elected  to 
come  under  that  law  were  entitled  thereafter  to 
divide    the    community    income    equally    between 


-Session  Laws  of  Oklahoma,  1939,  p.  356. 
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them  for  purposes  of  Federal  income  tax  was  con- 
sidered by  the  United  States  Supreme  Court.  In  the 
case  of  Commissioner  of  Internal  Revenue  v.  Har- 
man,  323  U.S.  44,  the  Court  held  that  the  Okla- 
homa statute  was  ineffective  to  confer  on  a  husband 
and  wife  the  legal  right  to  divide  their  income 
equally  between  them  for  purposes  of  Federal  in- 
come taxes  where  that  income  consisted  of  the  hus- 
band's salary,  dividends  from  stock  held  by  the 
husband  and  wife  as  their  separate  property,  dis- 
tribution of  profits  from  a  partnership  of  which  the 
husband  was  a  member,  and  oil  royalties  due  to 
each  of  them. 

Thereafter,  the  Oklahoma  Community  Prop- 
erty Act  of  1945  was  enacted.  As  stated  above,  it  is 
substantially  the  same  as  the  earlier  act,  with  the 
elective  feature  of  the  1939  act  eliminated.  The 
courts  of  Oklahoma  have  not  yet  construed  the  1945 
act.  However,  it  seems  reasonable  to  assume  that 
they  will  follow  Harman  v.  Oklahoma  Tax  Com- 
mission insofar  as  it  holds  that  income  accruing 
from  the  separate  property  of  either  spouse  is  to 
be  considered  as  community  income  for  State  tax 
purposes.  The  Bureau  of  Internal  Revenue  has 
already  ruled  that  the  1945  Community  Property 
Act  of  Oklahoma  establishes  a  community  prop- 
erty system  which,  for  Federal  income  tax  purposes, 
satisfies  the  test  prescribed  by  the  Supreme  Court 
in  Poe  v.  Seaborn,  282  U.S.  101,  and  that  a  hus- 
band and  wife  who  are  domiciled  in  the  State  of 
Oklahoma  are  entitled  to  include  in  their  separate 
Federal  income  tax  returns  one-half  of  their  com- 
munity income  received  or  accrued  on  and  after 
July  26,   1945,  the  effective  date  of  the  new  act.^ 

The  test  prescribed  by  Poe  v.  Seaborn  was  that 
of  ownership  or  of  interest  in  the  community  prop- 
erty. The  Court  found  that,  under  the  State  statute 
there  under  consideration,  all  property  acquired 
after  marriage  by  either  husband  or  wife,  or  by 
both,  except  that  acquired  by  gift,  bequest,  devise, 
or  inheritance,  was  community  property. 

The  Oklahoma  Community  Property  Act  like- 
wise provides  that  property  acquired  by  either  the 
husband  or  wife  during  marriage  and  after  July 
26,  1945,  shall  be  deemed  to  be  the  community  or 
common  pioperty  of  the  husband  and  wife  and 
vests  in  each  spouse  an  undivided  one-half  interest 
therein.  It  excepts,  however,  property  owned  or 
claimed  by  either  the  husband  or  wife  before  mar- 
riage or  before  July  26,  1945,  whichever  is  later, 
and  that  accjuired  afterwards  by  either  the  husband 
or  wife  by  gift,  devise,  or  descent,  or  received  by 
either  as  compensation  for  personal  injuries.  All 
debts  created  by  either  the  husband  or  wife  after 
marriage  or  after  July  26,  1945,  whichever  is  later, 


are  to  be  regarded  as  community  debts  unless  the 
contrary  is  satisfactorily  proved.  In  the  event  of  the 
dissolution  of  the  marriage  by  degree  of  any  court 
of  competent  jurisdiction,  the  husband  and  wife 
are  each  vested  with  an  undivided  one-half  interest 
in  the  community  property  as  tenants  in  common. 
Upon  the  death  of  the  husband  or  the  wife,  the 
surviving  spouse  is  to  administer  all  community 
property  in  the  same  manner  and  with  the  same 
duties,  privileges,  and  authority  as  are  vested  in  a 
surviving  partner  to  administer  and  settle  the 
affairs  of  a  partnership  upon  the  death  of  the  other 
partner.  The  surviving  husband  or  wife  is  recjuired 
to  pay  out  of  the  community  property  all  debts  of 
the  community,  Avhether  created  by  the  husband  or 
the  wife;  and  when  all  debts  of  the  community  have 
Ijeen  fully  satisfied,  the  survivor  is  to  transfer  and 
convey  to  the  administrator  or  executor  of  the  de- 
ceased one-half  of  the  community  property  remain- 
ing, to  be  administered  and  distributed  as  other 
property  of  the  estate.  Thereafter,  the  interest  of 
the  surviving  spouse  in  the  community  property  is 
that  of  a  tenant  in  common. 

The  cjuestion  for  determination  is  whether  re- 
stricted Indian  property  comes  within  the  scope  of 
the  Oklalioma  Community  Property  Act. 

It  is  well  settled  that  the  restricted  property  of 
Indians  is  subject  to  the  plenary  control  of  the 
Federal  Government  and  that  the  States  cannot,  by 
acts  of  their  legislatures,  prevent  the  application  of 
acts  of  Congress  to  wards  of  the  Federal  Govern- 
ment domiciled  in  their  States.*  Any  conflict  be- 
tween the  laws  of  a  State  and  the  laws  of  Congress 
relating  to  the  Indians  and  their  restricted  prop- 
erty must  be  resolved  against  the  State. 

With  respect  to  the  Indians  of  Oklahoma,  the 
laws  of  Congress  determine  in  whom  an  interest  in 
restricted  property  shall  vest,  regardless  of  whether 
that  interest  is  acquired  prior  to  or  subsequent  to 
marriage  or  prior  to  or  subsequent  to  the  date  of 
the  enactment  of  the  Oklahoma  Community  Prop- 
erty Act.  Those  laws  likewise  determine,  in  many 
instances,  that  the  income  from  the  restricted  prop- 
erty shall  belong  to  the  individual  Indian  as  his 
or  her  separate  property  rather  than  to  the  com- 
munity estate;  that  such  income  shall  be  expended 
under  supervision  of  the  Secretary  of  the  Interior; 
that  such  income  shall  not  be  subject  to  State  in- 
come taxes;  and  that,  upon  the  death  of  the  indi- 
vidual in  whom  title  is  vested,  certain  persons  shall 
be  barred  from  inheriting  the  estate. 

I  shall  cite  only  a  few  examples  of  the  conflict 
which   exists  between    the   Oklahoma   Community 


Bui.  4   (1946)  ,  I.T.  3782  (a)  ,  p.  6. 


'  Board  of  Coinmissioners  of  Creek  County  \.  Seher,  .318 
U.S.  705;  Tiger  v.  Westerti  Investment  Co.,  221  U.S.  286; 
Bradcr  v.  Ja7nes,  246  U.S.  88;  United  States  v.  Boyd,  83  Fed. 
r)47. 
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Property  Act  and  the  Federal  laws,  insofar  as  re- 
stricted Indian  property  is  concerned: 

(1)  The  State  law  vests  in  each  member  of  the 
community  an  undivided  one-half  interest  in  the 
accruing  income.  Under  that  law,  the  income  from 
separate  property  becomes  community  property.  If 
real  estate  is  purchased  out  of  the  income  from 
separate  property,  a  one-half  interest  in  the  real 
estate  would  vest  in  each  member  of  the  commun- 
ity. Thus,  under  the  Oklahoma  Community  Prop- 
erty Act,  if  real  estate  were  acquired  for  an  indi- 
vidual Indian  out  of  that  Indian's  restricted  in- 
come, accruing  after  marriage  and  after  July  26, 
1945,  an  undivided  one-half  interest  in  that  prop- 
erty would  automatically  vest  in  the  spouse  of  the 
Indian.  The  Federal  act  of  January  27,  1933,"'  au- 
thorizes the  Secretary  of  the  Interior  to  expend 
funds  and  other  securities  held  under  supervision 
"for  the  use  and  benefit  of  the  individual  Indians 
to  whom  such  funds  and  securities  belong  *  *  *." 
The  Federal  act  obviously  contemplates  that  the 
entire  interest  in  any  real  estate  acquired  with  such 
funds  shall  vest  in  the  individual  Indian  whose 
funds  are  used  for  the  acquisition.  The  act  of  Jan- 
uary 27,  1933,  also  provides  that 

"*  *  *  where  the  entire  interest  in  any 
tract  of  restricted  and  tax-exempt  land  be- 
longing to  members  of  the  Five  Civilized  Tribes 
is  acquired  by  *  *  *  purchase,  with  restricted 
funds,  by  or  for  restricted  Indians,  such  lands 
shall  remain  restricted  and  tax-exempt  during 
the  life  of  and  as  long  a.s  held  by  such  re- 
stricted Indians  *  *   *." 

Under  the  State  law,  if  restricted  funds,  accruing 
after  marriage  or  after  July  26,  1945,  were  used  to 
acquire  restricted  and  tax-exempt  lands,  one-half 
thereof  would  immediately  become  unrestricted  and 
taxable,  contrary  to  the  law  of  Congress,  unless  the 
spouse  were  also  a  restricted  Indian. 

(2)  Under  the  State  law,  each  spouse  has  an 
equal  interest  in  all  income.  However,  Congress 
has  declared  that  Osage  allottees  or  their  heirs  shall 
be  paid  their  pro  rata  shares  of  the  interest  on  trust 
funds,  the  bonus  received  from  the  sale  of  oil  or 
gas  leases,  and  the  royalties  therefrom  received  dur- 
ing each  fiscal  quarter.*''^  By  the  act  of  June  24, 
1938,'^  the  amount  paid  to  Osage  Indians  who  have 
not  received  certificates  of  competency  shall  not 
exceed  $1,000  a  quarter,  except  in  certain  circum- 
stances. If  the  non-Osage  spouse  of  an  Osage  Indian 
had  an  equal  interest  with  the  Osage  in  the  income 
from    these    sources,    under    the    State    commvmitv 


property  law,  the  spouse  could  demand  one-half  of 
the  accrued  income,  regardless  of  the  limitation 
placed  by  act  of  Congress  upon  Osage  Indians  with- 
out certificates  of  competency. 

(3)  The  act  of  April  17,  1937,«  authorizes  the 
State  of  Oklahoma  to  levy  and  collect  a  gross  pro- 
duction tax  upon  all  lead  and  zinc  produced  fi-om 
the  lands  allotted  to  the  Quapaw  Indians.  The  act 
contains  the  following  significant  language: 

"In  accordance  with  the  uniform  policy  of 
the  United  States  Government  to  hold  the 
lands  of  the  Quapaw  Indians  while  restricted 
and  the  income  therefrom  free  from  State 
taxation  of  whatsoever  nature,  except  as  said 
immunity  is  expressly  waived,  and,  in  pur- 
suance of  said  fixed  policy,  it  is  herein  ex- 
pressly provided  that  the  waiver  of  tax  im- 
munity herein  provided  shall  be  in  lieu  of  all 
other  State  taxes  of  whatsoever  nature  on  said 
restricted  lands  or  the  income  therefrom,  and 
the  Secretary  of  the  Interior  is  hereby  autho- 
rized and  directed  to  cause  to  be  paid  out  of 
the  individual  Indian  funds  held  under  his 
supervision,  belonging  to  the  Indian  owner  of 
the  land,  the  gross  production  tax  so  assessed 
against  the  royalty  interest  of  the  respective 
Indian    owner  *   *   *."     (Emphasis    supplied.) 

Thus,  Congress  has  specified  that  that  income  from 
these  lands  shall  be  free  from  State  taxation.  The 
income  from  these  lands  would  not  be  free  from 
State  taxation  if  one-half  thereof  vested  in  a  non- 
Indian  spouse  of  the  owner  of  the  land  under  the 
Oklahoma  Community  Property  Act. 

(4)  Section  7  of  the  act  of  February  27,  1925," 
provides  that  none  but  heirs  of  Indian  blood  shall 
inherit  from  those  who  are  of  one-half  or  more 
Indian  blood  of  the  Osage  Tribe  of  Indians  any 
right,  title,  or  interest  to  any  restricted  lands, 
moneys,  or  mineral  interests  of  the  Osage  Tribe. 
The  prohibition  does  not  apply,  however,  to 
spouses  under  marriages  existing  as  of  the  date  of 
the  passage  of  that  act.  Under  the  Oklahoma  Com- 
munity Property  Act,  the  surviving  spouse  is  auto- 
matically vested  with  an  imdivided  one-half  inter- 
est in  all  community  property,  after  the  debts  of 
the  community  are  paid.  Since  that  community 
property  consists  of  all  income  accruing  subsequent 
to  marriage  or  subsequent  to  July  26,  1945,  which- 
ever is  later,  and  all  property  purchased  with  such 
income,  a  non-Indian  spouse  would  take  under  the 
State  statute  a  one-half  interest  in  a  deceased 
Osage's  estate,  in  derogation  of  the  law  of  Congress. 


M7  Stat.  777. 

» Act  of  June  28,  1906   (.84  Stat.  539) 

■52  Stat.  1034. 


»50  Stat.  68. 
"43  Stat.  1008. 


April  8,   1947 


Opinions  of  the  Solicitor 


1449 


No  useful  purpose  would  be  served  by  additional 
references  to  conflicts  between  the  Oklahoma  Com- 
munity Property  Act  and  the  laws  of  Congress. 
Enough  has  been  said  to  show  that,  if  the  Oklahoma 
law  were  applied  to  the  restricted  property  of  In- 
dians, the  will  of  Congress  would  be  frustrated. 

Therefore,  as  the  Federal  law  is  paramount  in 
the  field  of  Indian  affairs,  I  conclude  that  the  Okla- 
homa Commiuiity  Property  Act  does  not  apply  to 
the  restricted  property  of  Indians  or  to  the  income 
from  such  property. 

As  a  division  of  income  between  husband  and 
wife  for  Federal  income  tax  purposes  is  not  permis- 
sible unless  that  division  is  based  upon  a  State 
law  which  vests  in  each  spouse  an  undivided  one- 
half  interest  in  the  income,  the  instructions  for- 
merly issued  to  the  Superintendents  of  the  Quapaw 
and  Five  Civilized  Tribes  Agencies  must  be  modi- 
fied. The  superintendents,  in  assisting  Indians  here- 
after in  the  filing  of  Federal  income  returns,  should 
notify  them  that  each  Indian  must  report  all  his 
income  from  restricted  property  on  his  own  return, 
and  that  it  would  be  improper  for  one-half  of  that 
income  to  be  reported  by  his  spouse. 

Of  course,  the  income  of  married  Indians  from 
unrestricted  soinces,  e.g.,  salaries  and  other  income 
derived  from  the  efforts  of  Indians  and  their 
spouses,  income  from  real  and  personal  property 
held  by  Indians  without  restriction  or  held  by  their 
sf>ouses,  etc.,  may  be  reported  to  the  Federal  Gov- 
ernment as  community  income,  because  as  to  that 
income  the  Indian  is  as  much  subject  to  the  law 
of  the  State  as  are  its  non-Indian  citizens. 

A  copy  of  this  memorandum  is  being  sent  to  the 
superintendents  of  the  Quapaw,  Five  Civilized 
Tribes,  Pawnee,  and  Osage  Agencies,  as  requested 
by  you. 

Mastin  G.  White, 

Solicitor. 


Arrest  of  Chippewa  Indian  by  State 
FOR  Crime  Against  Non-Indian 


April  8,  1947. 

The  Honorable, 

The  Attorney  General. 

Sir: 

This  is  in  reply  to  your  letter  of  December  19 
(your  file  TLC:HDB  90-2-7-012),  inviting  the 
comment  of  this  office  upon  a  letter  dated  Novem- 
ber 29  from  Mr.  H.  P.  Davis  to  the  United  States 


Attorney  at  St.  Paul,  Minnesota.  Mr.  Davis'  letter, 
which  was  forwarded  to  your  Department  by  the 
United  States  Attorney,  contains  a  series  of  num- 
bered questions  with  respect  to  the  interpretation 
of  Article  VIII  of  the  treaty  dated  March  19,  1867, 
between  the  United  States  and  the  Chippewa  In- 
dians of  the  Mississippi  (16  Stat.  719) .  The  article 
in  question  provides  that  "in  case  of  the  commis- 
sion by  any  of  the  said  Indians  of  crimes  against 
life  or  property,  the  person  charged  with  such 
crimes  may  be  arrested,  upon  the  demand  of  the 
agent,  by  the  sheriff  of  the  county  of  Minnesota  in 
which  said  reservation  may  be  located,  and  when 
so  arrested  may  be  tried,  and  if  convicted,  pun- 
ished in  the  same  manner  as  if  he  were  not  a  mem- 
ber of  an  Indian  tribe." 

Comments  will  be  made  u{x>n  Mr.  Davis'  ques- 
tions in  the  order  in  which  they  have  been  put,  as 
follows: 

(1)  The  treaty  limits  the  application  of  State 
law  to  "crimes  against  life  ancl  property."  While 
it  must  be  recognized  that  these  categories  are  ex- 
tremely comprehensive,  they  woidd  not,  in  my 
judgment,  include  such  offenses  as  violations  of  the 
State's  fish  and  game  laws. 

(2)  I  believe  that,  under  the  treaty,  only  the 
Superintendent  may  authorize  the  arrest  of  an  In- 
dian. It  must  be  remembered  that  when  the  treaty 
was  made,  the  State  had  no  jurisdiction  over  offen- 
ses committed  by  Indians  on  the  reservation,  and  it 
is  still  the  general  policy  of  the  Federal  Govern- 
ment to  exclude  such  jurisdiction.  The  exception 
created  by  the  treaty  must,  therefore,  be  narrowly 
construed.  In  effect,  it  instituted  a  procedure 
analogous  to  extradition,  and  the  treaty  makers  ap- 
parently contemplated  that  the  agent  woidd  de- 
cide certain  preliminary  questions  of  fact  and 
policy  (such  as  the  nature  of  the  offense  and  the 
competency  of  the  offending  Indian,  particularly 
the  degree  of  his  advancement  in  the  arts  of  civil- 
ization) in  determining  whether  to  demand  or  con- 
sent to  an  arrest.  This  responsibility  was  placed 
specifically  upon  the  agent  (i.e.,  the  Superinten- 
dent) ,  and  I  do  not  believe  that  it  can  properly  be 
delegated  by  him  to  other  persons. 

(3)  Once  the  Superintendent  has  directed  an  ar- 
rest under  the  treaty,  it  may  be  made  by  an  In- 
dian Service  officer  if,  and  only  if,  he  has  been  depu- 
tized by  the  sheriff  to  make  arrests. 

(4)  If  the  crime  charged  is  one  against  life  or 
property  and  the  arrest  has  been  authorized  by  the 
Superintendent,  the  State  court  would  have  juris- 
diction to  apply  State  law,  even  though  the  offense 
was  committed  on  reservation  lands. 

(5)  The  Sheriff  would  have  no  authority,  in  the 
absence  of  consent  by  the  Superintendent,  to  serve 
a  warrant  issued  by  a  Justice  of  the  Peace  with  re- 
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spect  to  an  offense  allegedly  committed  by  an  In- 
dian  on    the    reservation. 

(6)  The  answer  to  this  question  nuist  be  in  the 
negative,  in  so  far  as  any  general  authority  is  con- 
cerned. 

(7)  Whether  an  arresting  officer  would  subject 
himself  to  a  civil  suit  for  false  arrest  if  the  arrest 
were  unauthorized  would  depend  on  the  circum- 
stances, and,  therefore,  this  question  cannot  be 
answered  categorically.  If  he  acted  under  a  warrant, 
he  would  doubtless  be  protected,  unless  the  war- 
rant were  void  on  its  face. 

(8)  It  is  improbable  that  a  Justice  of  the  Peace 
who  imprisoned  an  Indian  offender  brought  before 
him  by  an  Indian  Service  police  officer  would  be 
held  liable  in  an  action  of  false  imprisonment. 
Judicial  officers,  including  the  judges  of  inferior 
courts  and  courts  of  limited  jurisdiction,  can  be 
held  liable  in  such  actions  only  in  cases  in  which 
they  have  acted  wholly  without  jurisdiction.  There 
is  no  liability  where  the  judge  has  jurisdiction  of 
the  subject  matter,  and  he  errs  in  assuming  that 
he  has   jurisdiction  of  the   person. 

The  answers  to  the  foregoing  questions  are  based 
up>on  the  provisions  of  the  treaty.  I  think  it  is 
necessary  to  point  out,  however,  that  State  courts 
have  jurisdiction  over  many  Indians  apart  from 
Article  VIII  of  the  treaty  of  1867.  Indians  who 
were  allotted  under  the  provisions  of  the  General 
y\llotment  Act  of  February  6,  1887  (24  Stat.  .S88)  , 
and  Indians  who  have  received  patents  in  fee  for 
their  allotments  since  the  act  of  May  8,  1906  ('»f 
Stat.  182),  which  amended  section  6  of  the  Gen- 
eral Allotment  Act,  are  subject  to  the  criminal 
jurisdiction  of  the  State  courts  by  virtue  of  this 
legislation.  A  large  nimiber  of  Indians  under  the 
jurisdiction  of  the  Consolidated  Chippewa  Indian 
Agency  in  Minnesota  have  been  allotted  under  this 
legislation  but  this  source  of  jurisdiction  has  ap- 
parently been  overlooked. 

It  is  realized  that  the  extent  of  the  criminal  ju- 
risdiction of  the  State  courts  under  the  treaty  of 
1867,  as  well  as  under  the  General  Allotment  Act, 
as  amended,  is  not  wholly  satisfactory.  This  juris- 
diction might  be  supplemented  by  tribal  juris- 
diction, but  it  has  been  many  years  since  courts  of 
Indian  offenses  have  been  maintained  for  the  In- 
dians of  the  Consolidated  Chippewa  Indian  Agency 
of  Minnesota.  Most  of  the  Chippewa  Indians  have 
adopted  the  habits  and  customs  of  civilized  life  and 
are  quite  generally  treated  in  the  same  manner  as 
the  non-Indian  citizens  of  the  State. 

It  is  expected  that  there  will  be  submitted  to  the 
present  Congress  some  form  of  legislation  which 
will  give  the  Chippewa  Indians  of  Minnesota  an 
opportunity  to  vote  on  the  question  of  making  the 
law  of  the  State  applicable   to  them   to   the  same 


extent  that  it  is  applicable  to  other  citizens  of  the 
State. 

Mastin  G.  White, 

Solicilor. 


Restoration  of  Land  to  Tribal  Ownership 
Under  Indian  Reorganization  Act 


M-34912 


April  11,  1947. 


rhe  Secretary  of  the  Interior  was  authorized  to  re- 
store to  tribal  ownership,  pursuant  to  section  '5 
of  the  Indian  Reorganization  Act  of  June  18, 
1934  (48  Stat.  984,^25  U.S.C.  sec.  463),  ceded 
lands  of  the  Uintah  and  Ouray  Reservaition,  not- 
withstanding the  fact  that  specified  tracts  of  such 
land  were  also  subject  to  sale  for  certain  pur- 
poses to  the  town  of  Myton,  Utah,  under  the  act 
of  July  26,  1916,  since  that  act  is  not  mandatory. 
The  Secretary,  having  a  choice  between  two  al- 
ternatives, restored  the  land  to  tribal  ownership, 
and  his  choice  is  irrevocable.  Moreover,  the  town 
of  Myton  has  not  yet  filed  a  valid  application  to 
jjurchase  the  lands,  and  it  wishes  to  acquire  them 
for  use  as  an  airport  site— a  use  not  permitted  by 
the  act  of  July  26,   1916. 

Mastin  G.  White,  Solicitor: 

Memorandum 

To:  Director,  Bureau  of  Land  Management. 

From:       The  Solicitor. 

Subject:    Right  of  Town  of  Myton,  Utah,  to  acquire 
certain  lands. 

In  your  memorandum  of  March  26  you  requested 
that  I  render  an  opinion  on  the  question  whether 
certain  lands  desired  by  the  town  of  Myton,  Utah, 
may  now  be  patented  to  the  town  pursuant  to  the 
act  of  July  26,  1916  (39  Stat.  389),  notwithstand- 
ing the  withdrawal  order  of  September  19,  1934, 
as  amended  (.^)4  I.D.  559,  563)  ,  and  the  order  of 
restoration  of  August  25,  1945    (10  F.R.   12409). 

The  act  of  July  26,  1916,  provides  that  "the 
Secretary  of  the  Interior  be,  and  he  is  hereby  au- 
thorized, upon  the  payment  of  $1.25  per  acre,  to 
issue  patents  to  the  town  of  Myton,  Utah,"  for  cer- 
tain lands  described  in  the  statute.  On  November 
21,  1921,  the  town  received  a  patent  for  the  SV2 
S14  sec.  30,  T.  3  S.,  R.  1  W.,  which  is  one  of  the 
tracts  mentioned  in  the  statute.  However,  the  town 
expressed  no  interest  in  any  of  the  other  lands 
until  May  8,   1944. 

The  lands  covered  by  the  statute  are  part  of  the 
opened,    ceded    lands   of    the    Uintah    and    Ouray 
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Reservation,  and  all  such  lands  as  were  undisposed 
of  were  withdrawn  by  the  order  of  September  10, 
1934,  "until  the  matter  of  their  permanent  resto- 
ration to  tribal  ownership,"  as  authorized  by  section 
3  of  the  Indian  Reorganization  Act  of  June  18, 
1934  ( (48  Stat.  984,  25  U.S.C.  sec.  463) ,  could  be 
given  appropriate  consideration.  The  order  of 
August  25,  1945,  restored  to  tribal  ownership  "all 
lands  which  are  now  or  may  hereafter  be  classified 
as  undisposed  of  opened  lands  of  the  Uintah  and 
Ouray  Reservations." 

The  only  possible  basis  upon  which  the  tracts 
desired  by  the  town  of  Myton  could  be  regarded 
as  outside  the  scope  of  the  restoration  order  of 
August  25,  1945,  would  be  to  hold  that  the  act  of 
July  26,  1916,  made  it  mandatory  for  the  Secretary 
to  hold  the  tracts  in  status  quo  indefinitely  and  to 
convey  them  to  the  town  of  Myton  whenever  the 
purchase  price  fixed  by  the  act  might  be  tendered 
by  the  town,  irrespective  of  the  length  of  time  that 
might  elapse  between  the  date  of  the  enactment  of 
the  statute  and  the  date  of  the  tender  of  the  pur- 
chase price.  It  seems  clear  to  me,  however,  that  the 
act  in  (juestion,  which  merely  "authorized"  the 
Secretary  to  issue  patents  for  the  lands  to  the  town 
of  Myton,  is  not  mandatory. 

The  word  "authorized"  is  not  ecpiivalent  to  "di- 
rected" any  more  than  "may"  means  "must." 
Doubtless  some  courts  have  construed  such  words 
as  interchangeable  when  the  purpose  and  the  con- 
text of  the  statute  clearly  required  such  a  con- 
struction. But  here  neither  the  language  of  the 
statute  nor  its  legislative  history  lends  the  slightest 
support  to  such  an  interpretation.  A  departmental 
report  of  June  11,  1914,  simply  establishes  that  the 
Department  was  of  the  opinion  that  it  lacked  au- 
thority to  set  apart  any  part  of  the  town  site  of 
Myton  for  public  purposes.  The  act  of  July  26, 
1916,   merely  supplied    the   necessary   authority.' 

It  should  be  noted  that  the  act  did  not  set  any 
time  limit  vq>on  any  application  by  the  town  of 
Myton.  Hence,  if  the  act  were  mandatory,  the  town 
of  Myton  could  postpone  action  to  take  advantage 
of  the  statute  for  a  hundred  years  or  more,  and 
would  then  be  entitled  to  demand  patents  upon 
tender  of  the  purchase  price.  Indeed,  the  present 
application  was  made  almost  30  years  after  the 
passage  of  the  act.  Congress  must  have  contem- 
plated that  in  so  long  a  period  of  time  circum- 
stances might  entirely  change,  and  the  patenting  of 
the  land  might  become  inadvisable. 


Circumstances  did,  in  fact,  change.  Ceded  lands 
were  made  subject  to  restoration  by  the  Indian 
Reorganization  Act.  The  Secretary  then  had  a 
choice  between  two  alternatives.  He  was  em{X)w- 
ered  to  sell  the  lands  to  the  town  of  Myton.  But 
he  was  also  authorized  to  restore  the  lands  to  tribal 
ownership.  Once  he  made  his  choice  in  favor  of 
restoration,  it  was  irrevocable,  since  the  town  had 
no  vested  rights  in  the  lands.  As  a  matter  of  fact, 
at  the  time  when  the  order  of  restoration  was  made, 
the  town  had  not  yet  made  a  valid  offer  to  pur- 
chase the  lands. 

Moreover,  the  record  establishes  that  the  town 
wishes  to  acquire  the  lands  in  order  to  develop  an 
airport  site.  This  is  not  one  of  the  purposes  speci- 
fied in  the  act  of  July  26,  1916,  concerning  the 
uses  to  which  the  several  tracts  could  be  devoted 
if  conveyed  to  the  town  of  Myton,  namely,  as  the 
site  of  a  pumping  station,  as  a  cemetery,  as  a  reser- 
voir site,  as  public  school  grounds,  as  a  public  com- 
mon, and  as  a  public  park.  In  addition,  the  statute 
expressly  provides  that  "if  the  said  town  shall  at 
any  time  permit  the  said  lands  hereby  granted  to 
be  used  for  any  purposes  not  contemplated  by  this 
act  the  said  lands  shall  revert  to  the  United  States." 

I  am  constrained  to  hold,  therefore,  that  title  to 
the  lands  in  question  has  passed  to  the  Indians. 

Mastin  G.  Whitf., 

Solicitor. 


Disposition  of  Surplus  Property  at 
Colorado  River  Relocation  Center 


M-:M921 


April  29,  1947. 


'  It  is  Hue  that  a  similar  statute,  the  act  of  February  25 
1925  (4.'?  Stat.  982)  ,  was  held  to  be  mandatory  in  A-19002. 
dated  January  .^0,  19.Sfi.  In  that  act,  however,  the  Secretary 
of  the  Interior  was  authorized  and  directed  to  issue  a  patent 
for  the  lands  to  the  city  of  Red  Bluff,  California,  for  public 
park  purposes  upon  payment  by  the  city  of  $1.25  an  acre. 


Under  Regulation  5  of  the  War  Assets  Adminis- 
iration,  dated  October  12,  1946,  surplus  power 
transmission  line  and  power  and  light  distribu- 
tion system  at  Colorado  River  Relocation  Center 
may  be  transferred  from  War  Department  to  In- 
dian Service  pinsuant  to  Memorandum  of  Un- 
derstanding between  these  agencies  dated  May  1, 
194^ 

Under  sections  504  (a)  and  502  of  the  Lanham  Act, 
as  amended,  transfers  of  surplus  property  raise 
legal  c|ue.sitions  for  determination  by  the  Fed- 
eral Works  Administrator  and  the  National 
Housing  Administrator,  resj>ectively,  since  they 
are  the  officers  charged  with  administration  of 
these  provisions.  It  appears,  however,  that  trans- 
fer of  various  structures  to  the  Indian  Service  to 
be  used  in  the  establishment  of  a  training  center 
for  Indian  veterans  would  be  permissible  under 
section  504  (a)    of  the  Lanham  Act,  as  amended. 
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As  tor  structures  needed  to  provide  housing  tor 
Indian  veterans  in  attendance  at  tlie  training 
center,  it  appears  that  while  the  Indian  Service 
cannot  quahfy  as  an  "educational  institution" 
within  the  meaning  of  section  502  of  the  Lanham 
Act,  as  amended,  such  structures  may  be  trans- 
ferred to  the  Colorado  River  Tribes  as  a  "local 
public  agency,"  and  that  the  tribes  may  then 
permit  the  Indian  Service  to  make  use  of  them. 
Individual  Indian  veterans  could  also  purchase 
structures  suitable  for  housing  under  Public 
Law  384,  79th  Congress. 

Under  Public  Law  384,  79th  Congress,  the  Indian 
Service  may  not  obtain,  however,  telephone  lines 
and  various  temporary  administrative  structures 
While  such  property,  when  dismantled,  could 
conceivably  be  regarded  as  "equipment"  or  "ma- 
terials" or  "supplies,"  it  would  not  constitute 
part  of  the  "surplus  stores"  of  the  Colorado 
River  Relocation  Center.  The  legislative  history 
of  Public  Law  384  establishes  that  it  was  in- 
tended to  make  possible  the  acquisition  by  the 
Indian  Service  of  an  existing  store  of  surplus 
equipment  to  be  used  in  carrying  on  further 
subjugation  work  on  the  Colorado  River  Indian 
Reservation. 

Other  temporary  structures  on  the  Colorado  River 
Relocation  Center  may  not  be  transferred  to  the 
Colorado  River  Indian  Tribes  in  lieu  of  site 
restoration.  While  Regidation  5  of  the  War 
Assets  Administration,  dated  October  12,  1946, 
permits  transfers  of  surplus  property  in  lieu  of 
site  restoration,  an  obligation  to  restore  the  site 
must  have  been  expressly  assiuned  by  the  Gov- 
ernment. Such  an  obligation  may  not  be  implied 
in  law,  since  the  United  States  is  not  bound  by 
the  tortious  acts  of  its  officers  or  agents,  and  the 
doctrine  of  quasi-contract  is  not  applicable  to  the 
Government.  Moreover,  such  an  obligation  could 
not  clearly  be  implied  in  fact  under  the  memo- 
randa of  understanding  between  the  War  Relo- 
cation Authority  and  the  Indian  Service  dated 
April  14,  1942,  and  January  29,  1944,  even  if 
ratified  by  the  Colorado  River  Indian  Tribes, 
since  the  agreements  contemplated  that  the 
"permanent"  improvements  would  remain  in 
place  at  least  as  part  compensation  to  the  tribes 
for  the  occupancy  of  their  lands,  and  the  value 
of  these  permanent  improvements  may  be  greater 
than  any  amount  which  may  be  claimed  by  the 
tribes.  The  Government  as  a  public  body  hold- 
ing legal  title  to  the  Colorado  River  Reservation 
could  not  be  regarded  in  the  same  light  as  an 
ordinary  trespasser,  and  therefore  would  have  a 


right  to  remove  such  improvements  as  were  not 
permanent. 

Surplus  property  belonging  to  the  United  States 
may  be  disposed  of  only  pursuant  to  the  author- 
ity of  an  act  of  Congress.  The  Secretary  of  the 
Interior  has  no  greater  authority  in  this  respect 
because  he  is  a  trustee  for  Indian  tribes. 

White,  Solicitor: 

Memorandum 

To:  The  Commissioner  of  Indian  Affairs. 

From:       The  Solicitor. 

Subject:    Disposition  of  WRA  properties  at  Colo- 
rado River  Reservation. 

The  memorandum  of  February  1 1  from  Mr. 
Beatty  to  Mr.  Flanery  raises  various  legal  ques- 
tions with  respect  to  the  disposition  of  surplus 
property  at  the  WRA  center  at  Poston  on  the 
C;olorado  River  Indian  Reservation. 

(1)  Transfer  of  poioer  transmission  line  and 
power  and  light  distribution  system  from  the  War 
Department  to  the  Indian  Service.  Section  3305.7, 
j)aragraph  (b)  ,  subparagraph  (ii) ,  of  Regulation  5 
of  the  War  Assets  Administration,  dated  October 
12,  1946,  provides  that  where  improvements  no 
longer  needed  by  an  owning  agency  are  located  on 
"non-Government-owned  land  leased  or  occupied 
by  such  agency  with  or  without  an  obligation  to 
restore  the  premises,  such  owning  agency  may  dis- 
pose of  such  improvements  *  *  *  By  disposition 
in  accordance  with  contractual  commitments  *  *  *." 

Paragraph  5,  page  10,  of  the  Memorandum  of 
Understanding  between  the  War  Department  and 
the  Indian  Service,  dated  May  1,  1942,  pursuant  to 
which  the  transmission  line  and  the  distribution 
system  were  constructed  upon  the  Indian  lands, 
provides  that: 

"*  *  *  all  construction  works,  equipment, 
and  improvements  of  any  kind  which  have 
been  or  shall  hereafter  be  installed  by  the  War 
Department,  or  any  of  the  organizations  affil- 
iated therewith  in  providing  facilities  for  carry- 
ing oiu  the  provisions  of  this  Memorandum  of 
Understanding,  shall  inure  to  the  Indian  Ser- 
vice without  further  compensation  therefor  as 
and  when  the  provisions  of  this  Memorandum 
of  Understanding  shall  cease  to  be  effective." 

This  agreement  was  made  in  consideration  of  the 
supply  of  electric  power  by  the  Indian  Service  to 
the  War  Department.  Since  the  War  Relocation 
Center  has  been  closed,  the  facilities  covered  by  the 
Memorandum    of    understanding    may    clearly    be 
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j  transferred  to  the  Indian  Service  by  the  Wai-  De- 
i  partment  pursuant  to  the  provision  ot  the  War 
Assets  Administration  regulation  quoted  in  the 
preceding  paragraph.  That  provision  apparently 
does  not  require  that  the  War  Assets  Administra- 
tion approve  the  transfer,  nor  that  it  shall  be  ac- 
companied by  an  exchange  of  funds,  presumably 
because  the  transferring  agency  has  already  re- 
ceived an  appropriate  consideration. 

(2)  Transfer  of  various  structures  to  the  Indian 
Service  to  be  used  in  the  establishment  of  a  train- 
ing center  for  Indian  veterans  and  in  providing 
housing  for  the  Indian  veterans  who  would  be  in 
attendance  there.  Section  504  (a)  of  the  Lanham 
Act,  as  amended  by  section  2  of  Public  Law  697, 
79th  Congress  (42  U.S.C.A.,  Supp.  1574),  autho- 
rizes the  transfer  by  the  Federal  Works  Administra- 
tor, subject  to  the  approval  of  the  War  Assets  Ad- 
ministrator, of  structures  and  educational  facilities 
needed  at  "any  educational  institution  including 
any  educational  facility  operated  by  the  Indian 
Service  *  *  *."  Section  502  of  the  Lanham  Act, 
as  amended  by  Public  Law  292  and  section  1  of 
Public  Law  697,  79th  Congress  (42  U.S.C.A.,  Supp., 
1572) ,  authorizes  the  transfer  to  the  National 
Housing  Administrator  of  surplus  property  suitable 
for  temporary  housing  and  authorizes  the  said  Ad- 
ministrator to  turn  such  property  over  to  "any 
educational  institution.  State  or  political  subdi- 
vision thereof,  local  public  agency,  or  nonprofit 
organization  for  use  or  re-use  in  producing  tem- 
porary housing  for  families  of  servicemen,  for 
veterans  and  their  families,  or,  in  the  discretion 
of  the  Administrator,  for  single  veterans  attending 
educational  institutions  or  for  members  of  facul- 
ties (including  the  families  of  such  members)  of 
educational  institutions  furnishing  education  and 
training  to  veterans  under  title  II  of  the  Service- 
men's Readjustment  Act  of  1944,  as  amended." 

Since  the  administration  of  these  statutory  pro- 
visions is  vested  in  agencies  outside  this  Depart- 
ment, it  would  be  for  them  to  determine  any  legal 
questions  which  might  arise  in  connection  with 
applications  by  the  Indian  Service  for  particular 
'transfers  of  property.  It  appears,  however,  that  the 
procedure  provided  in  section  504  (a)  of  the  Lan- 
ham Act  could  be  utilized  to  obtain  for  the  Indian 
Service  the  buildings  needed  by  the  veterans'  train- 
ing center  for  purposes  other  than  housing. 

With  respect  to  the  property  that  is  desired  in 
order  to  accommodate  the  housing  needs  of  vet- 
erans at  the  center,  it  is  noted  from  Mr.  Beatty's 
supplementary  memorandum  of  M<uch  1 1  that, 
while  the  Federal  Public  Housing  Authority  has 
advised  that  the  Indian  Service  as  a  Federal  agency 
I  could  not  qualify  as  an  "educational  institution" 
within  the  meaning  of  section  502  of  the  Lanham 


Act,'  the  Colorado  River  Tribes  themselves  could 
apply  for  a  transfer  of  the  structures  needed  in 
connection  with  the  veterans'  housing  program 
and  could  thereafter  permit  the  Indian  Service  to 
make  use  of  them.  Presumably,  the  transfer  to  the 
tribes  would  be  based  upon  the  theory  that  they 
constitute  a  "local  public  agency."  This  appears  to 
me  to  be  a  reasonable  interpretation  of  the  statute. 

I  would  suggest  the  possibility  of  making  use 
also  of  the  authority  granted  in  Public  Law  384, 
79th  Congress,  to  provide  housing  for  Indian  vet- 
erans "on  the  Colorado  River,  Pima,  and  Papago 
Indian  Reservations  *  *  *."  While  there  is  a 
drawback  to  invoking  this  statutory  authority, 
namely,  that  the  individual  Indian  veteran  would 
have  to  pay  for  any  structure  to  be  acquired  by 
him,  the  price  has  been  fixed  at  only  |50,  and, 
moreover,  the  price  may  be  paid  on  the  installment 
plan. 

(3)  Transfer  to  tlic  Indian  Service  of  telephone 
lines,  military  police  barracks  at  Camps  I  and  II, 
and  certain  administrative  structures  in  Block  21S, 
Camp  II.  These  transfers  of  property  would  be 
made  apparently  under  a  provision  of  Public  Law 
.^84,  79th  Congress,  which  authorizes  the  Secretary 
"to  transfer  from  the  War  Relocation  Authority  to 
the  Bureau  of  Indian  Affairs,  without  compensa- 
tion therefor,  equipment,  materials,  and  supplies 
with  an  appraised  value  not  exceeding  .|200,000 
from  the  surplus  stores  of  the  Colorado  River  Re- 
location Center,  located  at  Poston,  Arizona,  for  use 
on  the  Colorado  River  Indian  Reservation  *  *  *." 
I  understand  that  only  approximately  .|  165,000 
worth  of  property  has  been  transferred  to  the  In- 
dian Service  pursuant  to  this  authorization,  and 
that  the  additional  property  under  this  heading 
contemplated  for  transfer  would  be  worth  con- 
siderably less  than  the  balance  of  approximately 
,|.H5,000. 

These  proposed  transfers  do  not  appear  to  be 
permissible.  Conceivably,  telephone  lines,  where 
dismantled,  could  be  regarded  as  "equipment"  or 
"materials"  or  "supplies,"  which  are  all  terms  rep- 
resenting broad  and  inclusive  categories.  However, 
telephone  lines  in  place  cannot  be  regarded  as 
equipment  or  materials  or  supplies  "from  the  sur- 
plus stores  of  the  Colorado  River  Relocation  Cen- 
ter" (italics  supplied)  .  As  for  the  military  police 
barracks  and  administrative  structures,  it  would 
certainly  do  violence  to  the  meaning  of  the  phrase 
"equipment,    materials,    and    supplies  *   *    *  from 


'  Presumably  this  conclusion  rests  upon  such  considerations 
as  those  discussed  in  23  Comp.  Gen.  694,  which  held  that  St. 
Elizabeths  Hospital — a  Government  Hospital — was  not  a 
"health"  institution  within  the  meaning  of  a  statute  author- 
izing grants  to  such  institutions. 
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the  surplus  stores"  to  regard  it  as  covering  build- 
ings which  clearly  constitute  part  of  the  realty. 

In  fact,  Mr.  Beatty,  when  explaining  the  item  to 
the  House  Subcommittee  considering  the  bill,  made 
it  clear  that  he  was  referring  to  an  existing  store 
of  surplus  equipment  which  would  be  useful  to  the 
Indian  Service  in  carrying  on  further  subjugation 
ivork  on  the  Colorado  River  Reservation  (Hear- 
ings, p.  525)  .  He  told  the  Committee  that  the 
WRA  had  subjugated  a  considerable  amount  of 
land  in  its  operations  at  the  Relocation  Center, 
and  then  continued: 

"The  War  Relocation  Authority,  when  it 
closed  its  business,  had  a  great  deal  of  ecjtiip- 
ment,  materials  and  supplies,  which  would  be 
useful  to  the  Indian  Service  in  continuing  the 
.subjugation  work. 

"In  the  present  Interior  Department  bill 
which  is  now  before  the  regular  committee 
downstairs  there  is  an  appropriation  of  .'t)>500,- 
000  for  the  continued  subjugation  work  in  this 
area  and  the  ecpiipment  which  is  covered  in 
here  is  equipment  wJiicJi  will  be  needed  in 
carrying  on  this  activity  and  by  its  transfer 
without  exchange  of  funds  from  the  one  agency 
to  the  other.    (Italics  supplied.) 

(4)  Transfer  to  the  Colorado  Riner  Tribes  of 
temporary  barrack  buildings,  warehouses,  super- 
numerary  structures,  and  all  wooden  structures  in 
Camp  I  in  lieu  of  site  restoration.  Section  8305.7, 
paragraph  (I)) ,  subparagraph  (i)  of  War  Assets 
Administration  Regidation  5,  previously  mentioned 
in  part  (1)  of  this  memorandum,  also  permits  the 
disposition  of  improvements  on  "non-Govern- 
ment-owned  land  leased  or  occupied  *  *  *  vvith 
or  without  an  obligation  to  restore  the  premises 
*  *  *  By  transfer  to  the  lessor  or  owner  of  the 
premises  in  full  or  partial  satisfaction  of  any  obli- 
gation to  restore  the  premises,  provided  the  'lessor 
or  owner  shall  pay  for  any  excess  value'   *   *   *  " 

The  phrase  "with  or  without  an  obligation  to 
restore  the  premises,"  as  used  in  this  subparagraph, 
is  simply  part  of  the  description  of  the  land  on 
which  the  improvements  are  located.  The  authority 
to  make  the  disposition  to  the  lessor  or  owner  de- 
pends upon  the  existence  of  an  obligation  expressly 
assumed  by  the  Government  to  restore  the  prem- 
ises to  the  condition  obtaining  prior  to  tlic  changes 
made  by  the  Government.  It  is  my  imderstanding 
that  the  regulation  has  been  uniformly  interpreted 
in  this  manner.-' 


The  standard  Government  lease  form,  containint; 
a  restoration  provision,  was  not  employed  in  this 
case.  In  fact,  no  lease  with  the  tribes  was  made;  and 
the  memoranda  of  understanding  between  the 
WRA  and  the  Department  contained  no  express 
provisions  recjuiring  site  restoration.  Indeed,  the 
memoranda  distinguished  between  "permanent" 
improvements  and  other  improvements,  and  ex- 
pressly provided  that  the  former  would  remain  in 
place,  at  least  as  part  compensation  to  the  tribes 
for  the  occupancy  of  their  land.  With  respect  to 
such  "permanent"  improvements,  therefore,  the 
procedtire  of  transfer  in  lieu  of  site  restoration 
clearly  is  not  available. 

y\s  for  the  improvements  which  are  not  "perma- 
nent," a  dilemma  is  involved  in  working  out  a 
tenable  theory  which  might  be  presented  to  the 
War  Assets  Administration  as  a  basis  for  liberaliz- 
ing the  regulation  so  as  to  permit  their  transfer  to 
the  tribes  in  lieu  of  site  restoration.  Such  a  theory 
would  (except  for  "permanent"  improvements) 
have  to  be  based  upon  an  implied  obligation  to 
restore  the  site  to  the  condition  which  existed 
when  it  was  taken  over  for  the  construction  of  the 
relocation  center.  The  United  States  is  not,  how- 
ever, bound  by  the  tortious  acts  of  its  officers  or 
agents,  and  no  contract  may  be  implied  merely 
from  the  fact  that  the  Government  benefited  from 
an  unauthorized  tise  of  the  tribal  lands.' 

The  doctrine  of  cjuasi-contract  is  not  applicable 
to  the  Government.  Thus,  an  obligation  on  the 
part  of  the  Government  cannot  be  implied  merely 
in  law.  It  must  be  implied  in  fact;  in  other  words, 
it  must  be  inferred  from  the  conduct  of  the  parties 
in  the  light  of  the  surrounding  circumstances.*  A 
mere  injury  to  property  cannot  be  made  the  basis 
of  implying  an  obligation  ex  contractu.-'  It  has  been 
specifically  held  that,  where  the  Government  occu- 
]>ied  land  for  which  it  had  no  lease,  it  was  not 
liable  to  suit  for  injuries  to  the  land  in  the  nature 
of  waste.''  An  obligation  to  pay  compensation   for 


-See  paragraph  219  of  the  "Instructions  for  Disposing  of 
War  Housing  and  other  Structures  for  Use  Off  Site,'  "  issued 
by  the  War  Assets  Administration  on  January   10.   1947. 


■'See  10  Comp.  C;cn.  199.  In  this  case  the  unaulliorized 
use  of  a  pier  by  the  Government  was  held  not  to  justify  a 
claim  ff)r  compensation  to  the  company  owning  the  pier, 
regardless  of  whether  the  claim  was  one  for  damages  arising 
from  the  use  of  the  pier  by  officers  of  the  Government,  or 
for  compensation  as  on  an  implied  contract. 

'  Ralliinore  &  Ohio  R.R.  v.  United  Stales,  261  U.S.  592. 
597;  luterocean  Oil  Co.  v.  United  States,  270  U.S.  65;  Cliesa- 
peake  &  Potomac  Teleptione  Co.  v.  United  State,  281  U.S. 
385;  United  States  v.  Sponenbarger,  308  U.S.  256;  Booton  v. 
United  State.'i,  59  Ct.  CI.  566. 

^■McLennan  County,  Texas  v.  United  Slates,  60  Ct.  CI. 
496;  Jacobs  v.  United  States,  45  F.    (2d)    34,  37    (CCCA  5lh)  . 

•■•Macli  Copper  Co.  v.  United  States,  63  Ct.  CI.  562,  575. 
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property  will  be  implied  only  where  the  acts  ol  the 
Government  amount  to  a  taking.^ 

Ot  course,  the  tribes  might  ratify  the  memoranda 
oI'  understanding,  which  presumably  were  exe- 
cuted pursuant  to  authority  implied  from  appro- 
priations for  the  WRA.  But  such  a  ratification 
would  only  amount  to  impalement  on  the  other 
horn  of  the  dilemma.  If  ratified,  the  agreements 
would  have  to  be  accepted  as  written.  Now,  para- 
graph 4  of  the  Memorandum  of  LInderstanding  of 
January  29,  1944,  after  referring  to  the  provision 
of  the  tribal  constitution  which  required  the  con- 
sent of  the  tribe  to  any  use  of  its  lands,  provided: 

"*  *  *  In  order  that  this  provision  may  be 
complied  with,  occupation  of  these  reservation 
lands  by  the  War  Relocation  Authority  will 
recjuire  the  approval  of  the  Tribal  Council, 
and  it  is  agreed  that  the  Conmiissioner  of  In- 
dian Affairs  will  endeavor  to  obtain  for  the 
Atithority  a  suitable  permit,  lease,  or  other 
agreement  providing  for  the  payment  of  a 
rental  to  the  tribes,  but  providing  for  an  ecjui- 
table  credit  against  such  rentals  for  perma- 
nent improvements  which  have  been  hereto- 
fore or  will  be  hereafter  placed  upon  the  lands 
by  the  Government  which  increase  their  value 
to  the  Indian  tribes.  It  is  recognized  that  im- 
provements of  great  value  to  the  Indian  tribes 
have  already  been  placed  upon  the  lands  by  the 
Government,  and  that,  under  present  plans, 
additional  improvements  of  value  to  the  tribes 
will  have  been  erected  during  the  Authority's 
occupancy  of  the  lands  *    *   *." 

This  replaced  a  provision  in  somewhat  similar 
language  containecl  in  paragraph  13  of  the  earlier 
Memorandum  of  Understanding  of  April  14,  1942, 
which  stated: 

"All  permanent  improvements  that  cannot 
be  removed  without  seriously  injuring  the  land 
on  which  they  are  located,  or  the  improvements 
themselves,  will  be  left  on  the  land  when  the 
relocation  project  is  discontinued.  It  is  con- 
templated that  the  value  of  such  improve- 
ments left  on  the  land  will  be  fair  and  equi- 
table compensation  to  the  Indians  for  the  use 
of  their  lands.  It  is  understood  that,  if  the  value 
of   the   improvements   shall    not   in    the   judg- 


'  Vinled  States  v.  Cress.  2«  U.S.  316;  Temple  \.  Vuiled 
Slates,  248  U.S.  121:  Horstmann  Co.  v.  United  Stales.  257 
U.S.  138.  The  obligation  arises  from  the  Fifth  Amendment. 
But  even  in  such  cases  the  obligation  will  not  be  implied  if 
the  Government  claims  title  to  the  property.  Bedford  v. 
United  Stales,  192  U.S.  217;  Merriam  v.  United  Stales.  2!» 
Ct.  CI.  250. 


ment  of  the  parties  be  adequate  as  such  com- 
pensation, the  War  Relocation  Authority  will 
pay  to  the  Indians  at  the  time  the  project  is 
terminated  such  additional  sum  as  the  parties 
hereto  may  agree  upon  to  provide  such  com- 
pensation." 

Despite  their  dirterences  in  phraseology  with  ref- 
erence to  the  subject  of  compensation  for  the  use 
of  the  tribes'  lands,  both  paragraphs  seem  to  con- 
template a  credit  for  permanent  improvements  and 
to  recognize  the  possibility  of  additional  rental. 
1  hus,  any  attempt  to  "ratify"  the  later  memo- 
randum of  understanding  would  not  in  itself  pro- 
duce a  rental  agreement  but  would  merely  create 
a  situation  looking  toward  the  making  of  such  an 
agreement  between  the  tribes  and  the  WRA,  which 
is  no  longer  in  existence.  Even  if  this  difficulty  were 
not  present,  it  would  be  necessary  to  credit  the 
value  of  all  the  permanent  improvements  against 
the  rental  claim,  and  if  such  value  exceeded  the 
amount  of  the  claim,  it  would  not  be  possible  to 
imply   an   obligation   of   .site   restoration. 

Moreover,  any  implied  obligation  of  site  restora- 
tion would  probably  be  inconsistent  with  the  ex- 
press agreements  to  allow  the  "permanent"'  im- 
provements to  remain  on  the  land. 

Undoubtedly  the  United  States  retained  the 
right  under  the  agreements  to  remove  such  struc- 
tures as  were  not  "permanent"  improvements.  1  his 
would  be  true  even  in  the  absence  of  ratification  by 
the  tribes.  The  ordinary  rule  that  improvements 
made  by  a  trespasser  aie  forfeited  to  the  owner  of 
the  soil  has  not  been  applied  to  corporations  hav- 
ing the  power  of  eminent  domain,*"  or  when  the 
annexation  is  for  a  public  or  cjuasi-public  purpose.  " 
Furthermore,  the  United  States  in  this  case  held 
legal  title  to  the  reservation  lands  occupied  by  the 
WRA.'" 

I  have  considered  these  rather  puzzling  cjues- 
tions  merely  in  order  to  canvass  all  the  possibilities. 
However,  as  a  practical  matter,  there  is  hardly  any 
likelihood  that  the  tribes  will  ratify  the  agree- 
ments," for  they  have  steadfastly  refused  to  accept 
any  of  the  permanent   improvements,   which   they 

\See  Titus  \.  Poland  Coal  Co.,  119  Atl.  540    (Pa.). 

".See  Tiffany,  Tlie  Law  of  Real  Property,  3cl  ed.,  set.  611, 
and  cases  cited  on   page  578. 

'"It  has  been  held  that  the  Goverimient  has  the  right  to 
dispose  of  property  in  its  posse&sion  and  control  even  if  tiie 
act  imder  which  the  property  was  acquired  was  unconstitu- 
tional. Sanders  v.  Oklahoma  City,  19  F.  Supp.  50  (D.C.W.D. 
Okla.)  .  .See  also  John  E.  Andrews  v.  United  States,  59  Ct.  CI. 
851,  indicating  that  the  right  of  removal  is  to  be  liberally 
construed  when   in   favor  of  the  Government. 

"  It  would  seem  clear  that  the  resolutions  already  adopted 
by  the  tribes,  namely,  those  of  February  4,  1946,  and  Novem- 
ber 20,  1946,  do  not  constitute  ratification  since  they  are  in- 
consistent with   the  terms  of  the  agreements. 
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believe  the  Government  would  have  made  in  the 
normal  course  of  events,  and  which  for  the  most 
part  cannot  be  removed  anyway.  Moreover,  your 
office  wishes  to  retain  some  of  the  permanent  im- 
provements for  its  own  use. 

I  must  conclude  that,  except  for  the  procedures 
discussed  in  parts  (1)  and  (2)  of  this  memoran- 
dum, the  surplus  property  on  the  Colorado  River 
Reservation  could  be  acquired  by  the  tribes  or  by 
the  Indian  Service  without  the  payment  of  com- 
pensation only  if  additional  legislation  authorizing 
such  acquisition  were  enacted  by  the  Congress.  This 
property  belongs  to  the  United  States,  and  it  can  be 
disposed  of  only  pursuant  to  the  authority  of  an 
act  of  Congress."  I  note  your  suggestion  that  it 
would  be  proper  for  the  Secretary  to  transfer  the 
desired  structures  at  the  Colorado  River  Reloca- 
tion Center  "as  trustee  for  the  Colorado  River  In- 
dians and  other  Indians  to  be  settled  on  the  res- 
ervation." The  capacity  in  which  the  Secretary 
might  act  would,  however,  not  constitute  a  source 
of  authority  to  transfer  Government  property. 

Mastin  G.  White, 

Solicitor. 


Mining  Claims  on  the  Papago  Indian 
Reservation 

May  6,  1947. 

Memorandum 

To:  The  Commisioner  of  Indian  Affairs. 

From:       The  Solicitor. 

Subject:    Mining  claims  on  the  Papago  Indian  Res- 
ervation. 

There  is  returned  for  your  further  consideration 
the  attached  letter  to  the  Superintendent  of  the 
Sells  Agency  relating  to  the  desire  of  the  Papago 
Tribal  Council  that  the  law  governing  the  location 
and  patenting  of  mining  claims  with  the  Papago 
Reservation  be  modified. 

It  is  suggested  that  the  first  sentence  of  the  4th 
paragraph  of  the  letter  be  eliminated.  The  Solici- 
tor's opinion  of  March  7,  1934  (54  I.D.  359),  re- 
ferred to  therein,  dealt  with  the  claim  of  the  tribe 
that  at  the  time  of  cession  of  the  lands  by  Mexico 
the  Papagos  had  a  perfected  communal  title  in  fee 


'-Royal  Indemnity  Co.  v.  United  States,  SIS  U.S.  289,  and 
earlier  authorities  there  cited.  In  33  Op.  Atty.  Gen.  it  is 
stated  that  "it  hag  become  an  axiom  of  administrative  law 
that  the  Executive  has  no  authority  to  dispose  of  the  prop- 
erty of  the  United  States  or  even  to  transfer  it  from  one 
department  to  another  except  under  statutory  authority." 


acquired  under  Spanish  and  Mexican  law.  Al- 
though there  is  dictum  in  the  opinion  to  the  effect 
that  if  the  land  had  been  part  of  the  original  terri- 
tory of  the  United  States  the  claim  of  the  Indians 
would  fail,  nevertheless  the  opinion  considered 
only  the  claim  of  the  Indians  under  Spanish  and 
Mexican  law.  No  consideration  was  given  to  any 
claim  of  the  tribe  to  the  ownership  of  the  minerals 
based  on  Indian  title  or  aboriginal  rights. 

The  S^ipreme  Court  in  the  case  of  United  States 
v.  Santa  Fe  Pacific  R.R.  Co.,  314  U.S.  339,  held  that 
lands  within  the  Mexican  Cession  were  not  ex- 
cepted from  the  general  policy  of  the  Government 
to  respect  the  Indian  right  of  occupancy.  However, 
the  Court  also  held  that  occupancy  necessary  to 
establish  aboriginal  possession  is  a  question  of 
fact  to  be  determined  as  any  other  question  of  fact 
(p.  345).  In  the  1934  opinion  this  office  said  (p. 
3(i3)  : 

"*  *  *  This  much  seeins  clear:  the  life  of 
the  Papagos,  conditioned  by  the  aridity  of  the 
Papagueria,  has  not  been  sedentary.  It  is  their 
habit  to  make  seasonal  migrations  of  some 
regularity  between  winter  rancherias  and  sum- 
mer rancherias.  The  search  for  pasturage  and 
water  for  herds  and  flocks  has  necessitated  even 
more  extended  wanderings  than  the  exigencies 
of  human  life  in  an  arid  country  alone  would 
require.  Yet,  certain  villages  have  existed  for 
centinies.  No  survey  of  any  of  them  .seems 
to  have  been  made  at  any  time  dtiring  the 
Spanish  or  Mexican  dominion.  Grazing  lands 
throughout  the  Papagueria  seem  to  have  been 
common  to  the  entire  tribe  regardless  of  vil- 
lage  affiliations. 

"From  so  much  as  already  has  been  said  by 
way  of  description,  it  must  be  apparent  that, 
at  the  outset,  the  proponents  of  Indian  title 
must  face  serious  difficulties  of  proof  in  de- 
fining the  area  claimed  and  identifying  the 
claimants  to  that  area.  Ownership  in  severalty 
is  not  asserted.  Ownership  by  village  commimi- 
ties  can  be  established  only  if  such  communi- 
ties can  be  defined.  Moreover,  a  great  part  of 
the  Papago  country  seems  not  to  be  part  of 
any  village  community.  A  claim  of  tribal  own- 
ership of  the  entire  Papagueria  cannot  be  es- 
tablished without  a  fixing  of  boundaries.  Cer- 
tainly, the  present  arbitrary  reservation  is  less 
extensive  than  the  area  over  which  the  Papa- 
gos formerly  roamed.  The  evidence  at  hand  is 
insufficient  for  decision  upon  questions  of 
boundary,  but  these  difficulties  of  proof  de- 
serve mention,  at  least,  before  the  general  law 
of  Indian  tenure,  and  of  mines,  is  considered." 
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In  these  circumstances  it  seems  unwise  to  ex- 
press the  opinion  "that  the  Papagos  did  have 
original  Indian  title  to  the  minerals."  Without  a 
full  exploration  of  the  facts  it  would  appear  to  be 
inappropriate  for  this  Department  to  express  any 
opinion  as  to  the  validity  of  any  claim  which  the 
Papago  Indians  might  assert  before  the  Indian 
Claims  Commission. 

Mastin  G.  White, 

Solicitor. 


State  Criminal  Jurisdiction  Under  General 

Allotment    Act— Fed.    Jurisdiction 

Under  Major  Crimes  Act 


May  6,  1947. 

The  Honorable, 

The  Attorney  General. 

Sir: 

In  your  letter  of  April  28  (your  reference  TLC: 
HDB:aa:90-2-7-()12)  you  raise  the  question 
whether  the  view  expressed  in  our  letter  of  April  8 
concerning  State  criminal  jurisdiction  under  the 
General  Allotment  Act  of  February  8,  1887  (24 
Stat.  388) ,  as  amended  May  8,  1906  (34  Stat.  182) , 
is  consistent  with  the  position  taken  by  this  De- 
partment in  its  letter  of  November  20,  1942.  This 
earlier  communication  advanced  the  opinion  that 
under  the  so-called  Major  Crimes  Act  of  Maich  3, 
1885,  as  amended  (18  U.S.C.  sec.  548),  the  Federal 
courts  had  exclusive  jurisdiction  over  offenses  by 
Indians  against  Indians  or  other  persons  whenever 
one  of  the  ten  major  crimes  was  committed  on 
any  lands  within  the  exterior  boundaries  of  an 
Indian  reservation.  This  Department  thus  com- 
mitted itself  to  the  proposition  that  this  jurisdic- 
tion existed  even  when  the  crime  was  committed 
on  fee-patented  lands,  although  it  recognized  that 
the  authorities  were  divided. 

This  Department  still  adheres  to  this  view.  In 
speaking  of  the  jurisdiction  of  the  State  courts 
under  the  General  Allotment  Act  in  our  letter  of 
April  8,  we  had  in  mind  their  general  jurisdiction 
thereunder.  This  is,  of  course,  subject  to  such  spe- 
cific exceptions  as  have  been  made  by  Federal  law, 
and  one  of  these  exceptions  is  the  Major  Crimes 
Act.  Thus,  we  believe  that  while  the  State  courts 
have  no  jurisdiction  over  one  of  the  ten  major 
crimes,  they  do  have  jurisdiction  over  other  crimes 
under  State  law  when  committed  by  Indians  who 
have  been  subjected  to  State  law  by  the  General 
Allotment  Act,  as  amended.  The  Federal  jurisdic- 


tion over  the  major  crimes  should  be  regarded  as 
territorial,  but  it  shovdd  nevertheless  be  recognized 
that  the  State  courts  have  jurisdiction  over  other 
crimes  as  an  incident  of  the  personal  status  of  the 
Indian  allottees.  Such  a  view  would  be  in  harmony 
with  the  decisions  of  the  Supreme  Court  of  Minne- 
sota, which  would  have  jurisdiction  over  Indians 
under  the  Consolidated  Chip|)ewa  Indian  Agency. 
See  State  v.  Bush,  263  N.W.  300  (Minn.),  and 
State  v.  Jackson,  16  N.W.    (2d)   752   (Minn.) . 

Mastin  G.  White, 

Solicitor. 


Delegation  of  Veto  Power  Over  Tribal 
Legislation 


M-34681 


May  16,  1947. 


When  a  tribal  constitution  or  charter  provides  that 
certain  types  of  ordinances  or  resolutions  shall 
be  subject  to  review  or  approval  by  the  Secre- 
tary of  the  Interior,  the  Secretary's  function  is 
delegable,  and  personal  consideration  and  action 
by  the  Secretary  is  not  required. 

Under  general  principles  governing  the  delegabil- 
ity of  Secretarial  powers,  the  function  of  review- 
ing or  approving  tribal  legislation  can  be  dele- 
gated to  the  Commissioner  of  Indian  Affairs  as 
well  as  to  the  Under  Secretary  and  the  Assistant 
Secretaries  of  the  Interior. 

The  Indian  Delegation  Act  authorizes  the  Secre- 
tary to  delegate  to  the  Commissioner  of  Indian 
Affairs  the  power  to  review  or  approve  tribal 
legislation. 

If  the  Secretary  issues  general  regulations  to  guide 
the  Commissioner  of  the  Indian  Affairs  in  the 
exercise  of  the  delegated  authority,  the  Secre- 
tary has  unfettered  discretion  in  the  matter  of 
delegating  to  the  Commissioner  authority  to  act 
under  the  regulations  in  particular  instances  or 
situations  which  come  within  the  scope  of  the 
regulations. 

Mastin  G.  White,  Solicitor: 

Memorandum 

To:  The  Secretary. 

From:       The  Solicitor. 

Subject:  Delegation  to  Commissioner  of  Indian 
Affairs  of  veto  power  over  tribal  legisla- 
tion. 

This  is  in  response  to  Assistant  Secretary  David- 
son's informal  request  that  I  consider  the  question 
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whether  it  is  legally  permissible  for  the  Secretary  to 
delegate  to  the  Commissioner  of  Indian  Affairs  the 
power  to  approve  or  veto  legislation  enacted  by 
Indian  tribes  which  are  organized  under  the  In- 
dian Reorganization  Act  of  June  18,  1934  (48  Stat. 
984;  2  U.S.C.  461  et  scci.)  . 

Authority  for  the  enactment  of  tribal  legislation, 
which  is  in  the  form  of  ordinances  or  resolutions 
passed  by  the  tribes  of  their  governing  bodies,  is 
to  be  found  in  constitutions  adopted  by  the  tribes 
pursuant  to  section  16  of  the  Indian  Reorganization 
Act  (25  U.S.C.  476)  ,  or  in  charters  issued  to  the 
tribes  by  the  Secretary  of  the  Interior  pursuant 
to  section  17  of  that  statute   (25  U.S.C.  477). 

VVHaen  a  tribal  constitution  or  charter  provides 
for  Secretarial  participation  in  the  enactment  of 
tribal  legislation,  it  declares  that  tribal  actions  deal- 
ing with  certain  specified  matters  shall  be  subject 
cither  to  "review"  or  "approval"  by  the  Secretary  of 
the  Interior.  While  the  exercise  of  either  type  of 
Secretarial  power  may  result  in  the  veto  of  tribal 
legislation,  there  is  an  important  difference  be- 
tween the  two  processes.  An  ordinance  or  resolu- 
tion which  is  subject  to  "review"  must  first  be  sub- 
mitted to  the  superintendent  of  the  particular  In- 
dian agency,  and  the  superintendent  must  either 
approve  or  disapprove  it  within  10  days.  If  he  gives 
his  approval,  the  ordinance  or  resolution  becomes 
effective  as  of  the  date  of  such  approval.  The  ordi- 
nance or  resolution  must  nevertheless  be  transmit- 
ted to  the  Secretary,  who,  within  90  days  of  its 
enactment,  may  rescind  it.  Failure  upon  the  part 
of  the  Secretary  to  act  within  the  90-day  period 
with  reference  to  tribal  legislation  which  has  been 
approved  by  the  superintendent  leaves  the  ordi- 
nance or  resolution  in  full  force  and  effect.  If  the 
superintendent  disapproves  an  ordinance  or  reso- 
lution, the  tribal  governing  body  may  by  a  majority 
vote  refer  the  legislation  to  the  Secretary;  and  if 
the  Secretary  approves  the  ordinance  or  resolution 
within  90  days  of  its  enactment,  it  thereupon  be- 
comes effective.  Provisions  for  the  "review"  of 
tribal  legislation  are  found  only  in  tribal  consti- 
tutions. Indian  charters  do  not  provide  for  this 
type  of  procedure. 

When  tribal  legislation  is  subject  to  "approval" 
by  the  Secretary  rather  than  to  "review,"  there  is 
no  time  limit  within  which  such  approval  must  be 
given;  and  until  the  Secretary  has  actually  ap- 
proved a  particular  ordinance  or  resolution,  the 
legislation  does  not  become  effective.  The  super- 
intendent is  not  involved  in  the  process,  except  by 
way  of  making  a  recommendation  to  the  Secretary. 

Ordinarily,  the  parts  of  constitutions  or  charters 
which  provide  for  Secretarial  review  or  approval 
of  tribal  actions  refer  only  to  "the  Secretary  of  the 
Interior."    However,    it    is    expressly    provided    in 


some  instances  that  particular  forms  of  tribal  action 
shall  be  subject  to  review  or  approval  by  "the  Sec- 
retary of  the  Interior  or  his  designated  representa- 
tive".* It  might  be  argued  that  this  difference, 
particularly  where  the  two  variations  are  found  in 
the  same  constitution  or  charter,  indicates  that 
those  concerned  with  the  drafting  and  approval  of 
tribal  constitutions  or  with  the  drafting  and  issu- 
ance of  tribal  charters  intended  that  the  Secretary 
should  personally  exercise  the  "review"  and  "ap- 
proval" functions  when  only  he  is  mentioned;  and 
that  such  functions  should  be  regarded  as  delegable 
only  in  those  instances  where  delegation  is  ex- 
pressly provided  for  in  the  language  of  the  consti- 
tutions and  charters.  However,  I  am  informed  that, 
over  a  period  of  approximately  10  years,  it  has 
been  the  customary  practice  in  the  Office  of  the 
Secretary,  when  tribal  ordinances  and  resolutions 
have  been  received  for  "review"  or  "approval",  to 
distribiuc  them  among  the  Under  Secretary  and  the 
Assistant  Secretaries  for  handling  vuider  general 
delegations  of  authority  made  to  these  officials  by 
the  Secretary  (e.g.,  43  CFR  4.0;  11  F.R.  8164;  Sec- 
retary's Order  No.  2233,  July  26,  1946);  and  that 
personal  consideration  by  the  Secretary  of  these 
tribal  ordinances  and  resolutions  has  not  been  re- 
garded as  essential  to  the  validity  of  the  depart- 
mental action  upon  them.  Notwithstanding  the 
fact  that  the  Under  Secretary  and  the  Assistant 
Secretaries  have  exercised  the  "review"  and  "ap- 
proval" functions  under  tribal  constitutions  and 
charters  on  many  occasions  over  a  long  period  of 
time,  it  is  understood  that  the  propriety  of  their 
actions  in  this  respect  has  never  been  questioned. 
Consecjuently,  it  appears  that,  as  a  practical  matter, 
the  Department  can  continue  to  regard  these  func- 
tions of  the  Secretary  under  tribal  constitutions  and 
charters  as  being  delegable  in  nature,  rather  than 
as  retjuiring  personal  consideration  and  action  by 
the  head  of  the  Department;  and  that  there  is  no 
reason  at  this  late  date  to  become  concerned  over 
technical  objections  which  might  be  made  with 
respect  to  the  delegability  of  such  functions. 

If  the  "review"  and  "approval"  functions  of  the 
Secretary  under  tribal  constitutions  and  charters 
are  delegable  and  can  be  exercised  by  the  Under 
Secretary  and  the  Assistant  Secretaries  under  gen- 
eral delegations  of  authority  from  the  Secretary,  it 


*  For  example,  see  Article  III  and  Arlicle  V,  section  5,  of 
the  constitution  of  the  San  Carlos  Apaciic  Tribe  of  Arizona, 
and  Article  IV,  section  1,  siibdi\ision  5,  of  the  constitution 
of  the  Santa  Clara  Pueblo,  New  Mexicf).  Also  see  the  provi- 
sions of  the  following  constitutions  relating  to  the  determina- 
tion of  economic  units  in  land  assignments:  Omaha  Tribe 
of  Nebraska;  Ponca  Tribe  of  Native  Americans  of  Nebraska; 
Santee  Sioux  Tribe  of  the  Sioux  Nation  of  Nebraska;  Winne- 
bago Tribe  of  Nebraska;  Walker  River  Paiute  Tribe  of 
Nevada;    Alabama   and   Coushatta  Tribes  of  Texas. 
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is  my  view  that  such  functions  can  also  be  dele- 
gated to  the  Commissioner  of  Indian  Affairs.  The 
Commissioner,  Hke  the  Under  Secretary  and  the 
Assistant  Secretaries,  is  an  officer  appointed  by  the 
President  and  confirmed  by  the  Senate  (25  U.S.C.  1)  . 
Hence,  if  a  distinction  within  the  Department  con- 
cerning the  respective  quaHfications  of  "Officers  of 
the  United  States"  and  of  "inferior  Officers"  (Con- 
stitution, Art.  II,  sec.  2,  clause  2)  to  receive  delega- 
tions of  Secretarial  powers  is  justified  (cf.  35  Atty. 
Gen.  15,  20),  that  distinction  is  not  pertinent  here. 
Moreover,  the  general  authority  of  the  Secretary  of 
the  Interior  under  section  161  of  the  Revised  Stat- 
utes (5  U.S.C.  22)  to  delegate  his  powers  extends 
to  the  Commissioner  of  Indian  Affairs  (in  so  far 
as  functions  in  the  field  of  Indian  affairs  are  con- 
cerned) as  well  as  to  the  Under  Secretary  and  the 
Assistant  Secretaries.  Although  the  specific  statutory 
authority  of  the  Secretary  to  delegate  powers  to  the 
Assistant  Secretary  whose  position  was  created  by 
section  6  of  the  act  of  March  14,  1862  (12  Stat.  355, 
369;  R.S.  438,  439;  5  U.S.C.  483) ,  arising  from  the 
express  authorization  for  the  Secretary  to  prescribe 
the  duties  of  this  officer,  has  no  exact  counterpart 
in  the  statutes  relating  to  the  Commissioner  of 
Indian  Affairs,  Congress  itself  has  defined  the  duties 
of  the  Commissioner  as  covering  "*  *  *  the  man- 
agement of  all  Indian  affairs  and  of  all  matters 
arising  out  of  Indian  relations'  (R.S.  463;  25 
U.S.C.  2) .  It  seems  clear  that  the  function  of  pass- 
ing upon  tribal  legislation,  under  general  instruc- 
tions issued  by  the  Secretary,  would  properly  come 
within  the  management  job  which  Congress  has 
prescribed  for  the  Commissioner.  Therefore,  I  be- 
lieve that,  under  general  principles  governing  the 
delegation  of  Secretarial  powers,  the  Secretary's 
functions  in  connection  with  the  "review"  and 
"approval"  of  the  tribal  ordinances  and  resolutions 
may  be  delegated  to  the  Commissioner  of  Indian 
7\ffairs. 

Additional— and,  in  my  judgment,  conclusive- 
support  for  the  view  that  the  Secretary's  "review" 
and  "approval"  functions  under  tribal  constitu- 
tions and  charters  may  be  delegated  to  the  Com- 
missioner of  Indian  Affairs  is  furnished  by  the  act 
of  August  8,  1946  (25  U.S.C.A.,  Supp.,  la).  That 
statute  specifically  authorizes  the  Secretary  of  the 
Interior  to  delegate  to  the  Commissioner  of  Indian 
Affairs  his  powers  and  duties  under  the  laws  gov- 
erning Indian  Affairs  "insofar  as  such  powers  and 
duties  relate  to  action  in  individual  cases  arising 
imder  general  regulations  promulgated  by  the 
Secretary  of  the  Interior  pursuant  to  law";  and 
]jrovides  for  the  subdelegation  of  such  powers  and 
iluties  by  the  Conunissioner  to  subordinate  officials 
of  the  Bureau  of  Indian  Affairs.  Although  it  can 
be  argued   that   tribal   ordinances   and   resolutions 


submitted  for  review  or  approval  are  not  "indi- 
vidual cases",  within  the  technical  meaning  of  that 
term  as  used  in  connection  with  legal  proceedings, 
the  legislative  history  of  the  portion  of  the  statute 
cjuoted  in  the  preceding  sentence  indicates  that  the 
term  "individual  cases"  was  not  used  by  Congress 
in  a  narrow  or  technical  sense.  It  appears  that  this 
language  was  inserted  in  the  bill  (H.R.  4386,  79th 
Cong.)  which  later  became  the  act  of  August  8, 
1946,  as  the  result  of  an  amendment  proposed  by 
the  Senate  Committee  on  Indian  Affairs  (see  S. 
Rept.  No.  1318,  19th  Cong.).  Senator  O'Mahoney, 
Chairman  of  the  Indian  Affairs  Committee  and  the 
manager  of  the  bill  on  the  floor  of  the  Senate,  ex- 
plained that  the  amendment  was: 

"*  *  *  adopted  by  the  Connnittee  on  In- 
dian Affairs  to  meet  the  objections  which  I,  as 
chairman  of  the  committee,  raised,  and  to  ad- 
just the  bill  to  the  luiderstanding  of  the  com- 
mittee. 

"The  fear  which  I  expressed  at  the  time  the 
bill  was  under  consideration  by  the  commit- 
tee was  that  it  would  result  in  the  delegation 
to  sidjordinate  officials  of  the  power  to  write 
regulations,  and  I  expressed  clearly  my  con- 
viction—and in  this  opinion  the  committee 
agreed  with  me— that  Congress  should  not 
adopt  any  law  which  by  any  manner  of  inter- 
pretation coidd  lead  to  such  a  conclusion." 
(Cong.  Rcc,  June   15,   1946,  pp.  7121-7122). 

Thus,  the  Congressional  purpose  in  inserting 
the  phrase,  "insofar  as  such  powers  and  duties  re- 
late to  action  in  individual  cases  arising  under 
general  regulations  promulgated  by  the  Secretary 
of  the  Interior  pursuant  to  law",  in  the  legislation 
was  merely  to  insure  that  the  Secretary  of  the  In- 
terior would  not  delegate  his  power  to  promul- 
gate general  regulations  governing  the  administra- 
tion of  Indian  affairs.  This  leads  me  to  conclude 
that  if  the  Secretary  issues  under  the  Indian  laws 
general  regulations  to  guide  the  Commissioner  of 
Indian  Affairs  in  the  exercise  of  the  delegated 
authority,  the  Secretary  has  unfettered  discretion 
in  the  matter  of  delegating  to  the  Commissioner 
authority  to  act  under  the  regidations  in  particular 
instances  or  situations  which  come  within  the 
scope  of  the  legulations.  Therefore,  I  believe  that 
an  order  of  the  Secretary  delegating  his  "review" 
and  "approval"  functions  under  tribal  constitu- 
tions and  charters  to  the  Commissioner  of  Indian 
Affairs,  and  furnishing  general  instructions  for  the 
guidance  of  the  Commissioner  in  passing  upon  par- 
ticular ordinances  and  resoltitions,  would  fall 
within  the  specific  authorization  of  the  act  of  Au- 
gust 8,   1946. 
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In  view  ot  the  tact  that  the  process  ot  "review- 
ing" a  tribal  ordinance  or  resolution  must  be  com- 
pleted within  90  days  from  the  date  ol  its  enact- 
ment, it  probably  would  not  be  feasible  to  autho- 
rize the  Commissioner  of  Indian  Affairs  to  take  un- 
favorable action  with  respect  to  such  ordinances 
and  resolutions  and  then  provide  for  a  process  of 
appeal  to  the  Secretary  by  the  tribes,  as  contem- 
plated by  the  act  of  August  8,  1946.  Because  of  the 
time  element,  and  by  way  of  obviating  the  neces- 
sity for  an  appeal  procedure,  the  Commissioner 
could  be  instructed  to  transmit  to  the  Secretary  for 
action  any  ordinance  or  resolution  submitted  for 
"review"  if  the  Commissioner  believes  that  it 
should  be  rescinded  or  that  a  disapproval  pre- 
viously given  by  the  superintendent  should  be  con- 
firmed. Although  the  time  factor  is  not  so  impor- 
tant with  respect  to  tribal  legislation  submitted  for 
"approval",  I  believe  that,  in  order  to  avoid  con- 
fusion, all  ordinances  and  resolutions  should  be 
handled  in  the  same  nranner,  in  so  far  as  the  power 
of  the  Commissioner  to  take  unfavorable  action  of 
an  authoritative  nature  is  concerned.  Thus,  I  sug- 
gest that  the  Commissioner  not  be  empowered  to 
disapprove  or  rescind  tribal  legislation;  but,  rather, 
that  he  be  instructed  to  forward  to  the  Secretary 
for  action  any  ordinance  or  resolution  which,  in  the 
opinion  of  the  Commissioner,  should  be  disajj- 
proved  or  rescinded. 

A  draft  of  a  proposed  order  of  delegation  along 
the  lines  indicated  above  is  attached  for  your  con- 
sideration. 

Mastin  G.  White, 

Solicitor. 


Prosecution  of  Claims  Before  Indian  Claims 

Commission   Under   Existing  Attorneys' 

Contract 


M-34926 

Memorandum    to   Commissioner 
of  Indian  Affairs 


May  27,  1947. 


Attorneys  who  have  been  retained  to  represent 
Sioux  Tribe  of  Indians  in  suits  against  the 
United  States  under  the  jurisdictional  act  of 
June  3,  1920  (41  Stat.  738)  under  a  contract 
which  requires  them  not  only  to  prosecute  any 
claims  under  the  said  act  but  also  under  any 
"acts  amendatory  thereof  or  supplemental  there- 
to," may  not  represent  the  Indians  in  prosecut- 
ing claims  before  the  Indian  Claims  Commis- 
sion. Although  section  II  of  the  Indian  Claims 
Commission  Act    (Public  Law  726,  79th  Cong., 


25  U.S.C.  70  et  seq.)  modifies  existing  jurisdic- 
tional acts  under  which  suit  could  still  be 
brought,  it  is  not  "amendatory  of"  or  "supple- 
mentary to"  the  act  of  June  3,  1920,  in  the 
sense  in  which  these  terms  are  employed  in  the 
attorneys'  contract.  Suits  could  no  longer  be 
filed  under  tlie  act  of  June  3,  1920,  and  it  was 
the  intention  of  the  parties  that  the  attorneys 
should  continue  to  represent  the  Indians  only 
if  the  particular  jurisdictional  act  were  amended 
or  supplemented  by  another  act  relating  to  the 
claims  of  the  tribe  authorized  to  sue  under  the 
act.  This  interpretation  of  the  contract  is  also 
supported  by  various  provisions  of  the  attorneys' 
contract  which  make  it  clear  that  the  litigation 
was  to  have  been  conducted  exclusively  in  the 
Court  of  Claims  and  the  Supreme  Court  of  the 
United  States. 

Mastin  G.  White,  Solicitor: 


Memorandum 

To:  The  Commissioner  of  Indian  Affairs. 

From:       The  Solicitor. 

Subject:    Representation  of  Sioux  Tribe  of  Indians 
before  the  Indian  Claims  Commission. 

You  have  requested  my  opinion  on  the  question 
whether,  under  the  terms  of  a  contract  between  the 
Sioux  Tribe  of  Indians  and  Ralph  H.  Case  and 
C.  C.  Calhoun  (now  deceased) ,  attorneys,  approved 
by  the  Department  on  December  21,  1922,  and  ap- 
plicable provisions  of  law,  Mr.  Case  is  authorized  to 
prosecute  before  the  Indian  Claims  Commission 
any  claims  of  the  Sioux  Tribe  or  bands  thereof 
which  may  be  cognizable  before  the  Commission. 

Suit  against  the  United  States  by  the  Sioux  Tribe 
of  Indians  was  authorized  by  the  act  of  June  3, 
1920  (41  Stat.  738) ,  and  the  attorneys'  contract 
mentioned  above  made  it  the  duty  of  the  attorneys 
not  only  to  prosecute  any  claims  under  the  said 
act  but  also  under  any  "acts  amendatory  thereof 
or  supplemental  thereto." 

It  appears  that  24  separate  petitions  alleging 
various  claims  against  the  United  States  have  been 
filed  under  the  jurisdictional  act  of  1920.  Most  of 
these  petitions  have  been  dismissed  by  the  Court 
of  Claims,  but  a  number  are  still  pending  before 
that  court.  Some  of  the  claims  were  rejected  by  the 
Court  of  Claims  on  jurisdictional  grounds,  or  be- 
cause the  amounts  of  the  offsets  established  by  the 
United  States  exceeded  the  amounts  of  the  claims. 
It  is  apparently  the  intention  of  the  attorney  for 
the  Sioux  Tribe  to  present  such  claims  to  the  In- 
dian Claims  Commission  created  by  the  act  of 
August    13,    1946    (Public   Law   726,    79th   Cong.; 
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25  U.S.C.A.  70  cl  ic(j.) ,  which  attoids  a  much 
more  favorable  basis  of  recovery  than  the  jurisdic- 
tional act  of  1920. 

I  am  of  the  opinion,  however,  that  before  the 
attorney  can  present  such  claims  to  the  Commission 
he  must  obtain  a  new  contract  pursuant  to  section 
15  of  the  Indian  Claims  Commission  Act  (25 
U.S.C.A.  70n) ,  which  provides  for  representation 
of  claimants  by  attorneys  employed  to  present 
claims  to  the  Commission. 

Section  1 1  of  the  Indian  Claims  Commission  Act 
(70  U.S.C.A.  70j)  provides  that  the  Court  of 
Claims  shall  retain  jurisdiction  of  pending  suits 
and  permits  the  filing  of  suits  in  the  Court  of 
Claims  "under  existing  legislation,"  subject,  how- 
ever, to  a  greater  degree  of  liberality  in  the  mat- 
ter of  offsets  and  authority  to  consider  claims 
based  "upon  fair  and  honorable  dealings."  In  these 
respects,  the  provisions  of  existing  jurisdictional 
acts  under  which  suits  could  still  be  brought  have 
certainly  been  modified.  However,  suit  coidd  no 
longer  be  brought  under  the  act  of  June  '5,  1920, 
for  section  2  thereof  provides  that  suit  must  be 
brought  within  five  years  of  the  passage  of  the  act. 
Consequently,  it  seems  clear  that  the  Indian  Claims 
Commission  Act  cannot  be  regarded  either  as 
"amendatory  of"  or  "supplementary  to"  the  act 
of  June  3,  1920,  in  the  sense  in  which  these  terms 
are  employed  in  the  contract  between  the  Sioux 
Tribe  and  Messrs.  Case  and  Calhoun.  What  the 
parties  apparently  intended  was  that  the  attorneys 
should  continue  to  represent  the  Indians  if  the  par- 
ticular jurisdictional  act  were  amended  or  sup- 
plemented by  another  act  relating  to  the  claims 
of  the  tribe  authorized  to  sue  under  the  act.  The 
Indian  Claims  Commission  Act,  which  is  an  act 
of  general  operation,  does  not  specifically  amend  or 
supplement  the  act  of  June  3,  1920. 

The  true  intention  of  the  parties  may  be  gathered 
from  provisions  of  tire  attorneys'  contract  which 
make  it  clear  that  the  litigation  was  to  have  been 
conducted  exclusively  in  the  Court  of  Claims  and 
the  Supreme  Court  of  the  United  States.  The  con- 
tract provided  that  the  attorneys  should  "pursue 
the  litigation  in  question  to  and  through  the  courts 
of  final  resort";  that  the  attorneys  should  con- 
tinue to  be  employed  beyond  the  period  of  five 
years  provided  for  in  the  contract  "should  the 
said  cause  not  be  then  fully  determined  and 
settled  in  the  court  of  last  resort";  and  that  "upon 
the  final  determination  of  svich  suit,  cause,  or  action 
the  Court  of  Claims  shall  decree  such  fees  as  it 
shall  find  reasonable."  Obviously,  the  Court  of 
Claims  could  not  fix  fees  in  proceedings  before  the 
Indian  Claims  Commission. 

To  permit  representation  of  the  Indians  before 
the    Commission    under    the    original    contract,    it 


would  be  necessary  to  reform  the  contract  but  this 
could  be  accomplished  only  by  the  parties  them- 
selves in  making  a  new  contract.  As  presented  to 
Congress,  section  11  of  the  bill  (H.R.  4497,  79th 
Cong.)  which  became  the  Claims  Commission  Act 
not  only  required  the  transfer  of  suits  from  the 
Court  of  Claims  to  the  Indian  Claims  Commis- 
sion, but  also  provided:  "In  the  event  of  such  a 
transfer,  the  claimant  shall  continue  to  be  repre- 
sented by  its  attorney  or  attorneys  under  their  ap- 
proved existing  contract  according  to  its  terms." 
This  provision  for  the  retention  of  attorneys  was 
entirely  omitted  when  Congress  refused  to  permit 
the  transfer  of  cases  from  the  Court  of  Claims  to 
the  Indian  Claims  Commission. 

Mastin  G.  White, 
,  Solicitor. 


Land  Transaction  Between  State  of  Oklahoma 
AND  U.S.  FOR  Land  Patented  by  the  U.S. 


M-34936 


fune  V,  79^7. 


Grant  by  Caddo  County  to  the  State  of  Oklahoma 
of  land  for  fairgroimd  purposes  and  as  a  site 
for  the  erection  of  an  Indian  arts  and  crafts 
building  to  be  a  part  of  a  permanent  Indian 
exposition  is  not  in  contravention  of  the  terms 
of  the  act  of  August  22,  1914  (38  Stat.  704), 
providing  that  if  the  land  is  not  used  for  park 
and  fairground  purposes  the  title  thereto  shall  re- 
vert to  the  United  States. 

In  the  absence  of  statute  an  appropriation  for  a 
particular  fiscal  year  must  be  expended  or  obli- 
gated by  contract  prior  to  June  30,  of  that  year. 

Mastin  G.  White,  Solicitor: 


Memorandum 

To:  The  Commissioner  of  Indian  Affairs. 

From:       The  Solicitor. 

Subject:  Grant  of  2.9  acres  of  land  by  the  Board 
of  County  Commissioners  of  Caddo 
County  to  the  State  of  Oklahoma. 

In  your  memorandum  of  May  9  you  raise  several 
questions  concerning  the  conveyance  of  2.9  acres 
of  land  by  the  Board  of  County  Commissioners 
of  Caddo  County  to  the  State  of  Oklahoma  for 
the  use  and  benefit  of  the  Oklahoma  Planning 
and  Resources  Board,  a  State  agency. 

On  March  27,  1915,  a  patent  was  issued  by  the 
United   States   to   the    Board    of   County   Commis- 
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sioners  of  Caddo  County  for  a  tract  of  land  com- 
prising 111.41  acres,  which  includes  the  2.9-acre 
tract,  pursuant  to  the  act  of  August  22,  1914  (38 
Stat.  704)  .  This  act  provides  in  part: 

"*  *  *  that  if  the  land  be  not  used  for  park 
or  fairground  purposes  *  *  *  or  shall  at  any 
time  thereafter  cease  to  be  so  used,  the  title 
thereto  shall  revert  to  the  United  States  upon 
the  fact  of  such  nonuse  being  ascertained  and 
declared  by  the  Secretary  of  the  Interior.*  *  *" 

You  inquire  whether  the  conveyance  to  the  State 
is  in  contravention  of  the  terms  of  the   1914  act. 
The  grant  from  Caddo  County  recites  that  the 
land  is  conveyed  to  the  State: 

"*  *  *  for  the  use  and  benefit  of  the  Okla- 
homa Planning  and  Resources  Board  to  be 
used  by  the  State  in  conjunction  with  the  land 
adjacent  thereto  for  county  fair  and  fair- 
ground purposes  and  for  the  further  purpose 
of  the  State  of  Oklahoma  in  conjunction  with 
the  Interior  Department  of  building  and  equip- 
ping an  Indian  Arts  and  Crafts  Building  there- 
on, to  be  used  as  a  part  of  a  permanent  Ameri- 
can Indian  Exposition  for  the  use  and  benefit 
of  Indian  citizens  and  other  citizens  of  the 
State  of  Oklahoma  *  *  *." 

The  language  of  the  grant  clearly  indicates  that 
the  property  is  to  be  used  for  one  of  the  purposes 
specified  in  the  act  of  August  22,  1914,  namely,  for 
a  fairground. 

The  grant  also  contemplates  that  an  Indian  arts 
and  crafts  building  is  to  be  constructed  on  the 
tract  and  "used  as  a  part  of  a  permanent  American 
Indian  Exposition."  It  does  not  appear  that  the 
use  of  the  land  for  such  a  purpose  would  be  incon- 
sistent with  the  provisions  of  the  act  of  August 
22,  1914.  The  term  "fairground",  which  appears  in 
that  act,  is  broad  enough  to  cover  the  site  of  an 
exposition  building  where  the  industrial  products 
of  a  people  are  exhibited  as  a  display  of  the  suc- 
cess, workmanship,  and  art  of  the  exhibitors.^ 

It  is  my  opinion,  therefore,  that  the  grant  to  the 
State  does  not  violate  the  provisions  of  the  1914 
act. 

The  Attorney  General  of  Oklahoma,  in  a  letter 
dated  February  26  to  the  Oklahoma  Planning  and 
Resources  Board,  advised  that  the  Board  should 
make  an  agreement  with  this  Department  which 
would  provide  that  the  $25,000  which  is  available 
under  the  Interior  Department  Appropriation  Act, 
1947    (Public  Law  478,  79th  Cong.)  ,  "for  coopera- 


tion with  the  State  of  Oklahoma  for  the  construc- 
tion and  equipment  of  an  Indian  arts  and  crafts 
building  at  Anadarko,  Oklahoma,  *  *  *"  might 
be  used  in  conjunction  with  $25,000  appropriated 
by  the  State  for  the  payment  of  the  cost  of  con- 
structing and  equipping  the  exposition  building 
mentioned  in  the  preceding  paragraph.  The  In- 
terior Department  Appropriation  Act,  1947,  pro- 
vides that  the  $25,000  of  Federal  funds  shall  be 
available  during  the  fiscal  year  1947.  It  is  the 
general  rule  that  in  the  absence  of  statutory  au- 
thority to  the  contrary,  an  appropriation  for  a  par- 
ticular fiscal  year  ceases  to  be  available  for  obligat- 
ing after  June  30  of  that  fiscal  year.-  However, 
an  appropriation  may  be  obligated  by  contract 
within  the  fiscal  year.^  In  the  circumstances,  you 
may  deem  it  advisable  to  make  a  contract  with  the 
Oklahoma  Planning  and  Resources  Board  prior  to 
June  30,  1947,  for  the  expenditure  of  these  funds. 

Mastin  G.  White, 

Solicitor. 


Per  Capita  Payment  to  Indians  of  the  Choctaw 
AND  Chickasaw  Tribes  of  Oklahoma 


M-34956 


Jime  5,  1947. 


•  Slate  V.  Long,  48  Ohio  State  509,  28  N.E.  1038,  1039;  Stale 
V.  Reynolds,  77  Conn.  131,  58  Atl.  755,  756. 


The  Secretary  of  the  Interior  has  authority  during 
the  present  fiscal  year  to  make  a  per  capita  pay- 
ment to  Indians  of  the  Choctaw  and  Chickasaw 
Tribes  of  Oklahoma  subject  to  the  limitations 
contained  in  section  18  of  the  act  of  February 
14,  1920    (41  Stat.  408,  427,  25  U.S.C.   120). 

The  authority  of  the  Secretary  to  make  a  per  capita 
distribution  to  the  Indians  of  the  Choctaw  and 
Chickasaw  Tribes  after  the  close  of  the  present 
fiscal  year  will  depend  upon  the  provisions  of 
the  Interior  Department  Appropriation  Act  for 
the  fiscal  year  1948  as  finally  enacted  by  Con- 
gress. 

Mastin  G.  White,  Solicitor: 


Memorandum  ' 

To:  Under  Secretary  Chapman 

From:        Solicitor 

Subject:  Per  capita  payment  to  Indians  of  the 
Choctaw  and  Chickasaw  Tribes  in  Okla- 
homa. 

In  response   to  your  informal   memorandum   of 
May  27,  I  find  that  authority  exists  for  the  Secre- 

-18  Comp.  Gen.  969,  971. 
^M-3 1838,  July  15,  1942. 
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tary  of  the  Interior  to  make  a  per  capita  payment 
to  Indians  of  the  Choctaw  and  Chickasaw  Tribes 
of  Oklahoma. 

Under  existing  law,  no  money  can  be  expended 
from  tribal  funds  belonging  to  the  Five  Civilized 
Tribes,  including  the  Choctaw  and  Chickasaw 
Tribes,  without  specific  appropriation  by  Congress.^ 
However,  for  a  number  of  years  an  item  has  been 
included  in  the  annual  appropriation  act  for  this 
Department  to  the  effect  that  "for  the  current 
fiscal  year"  money  may  be  expended  from  tribal 
funds  of  certain  of  the  Five  Civilized  Tribes,  in- 
cluding the  Choctaw  and  Chickasaw  Tribes,  for 
per  capita  and  other  payments  "authorized  by 
law."  Such  an  item  is  found  in  the  Interior  De- 
partment Appropriation  Act,  1947  (Public  Law 
478,  79th  Cong.,  2d  sess.) .  A  similar  item  has  been 
recommended  for  inclusion  in  the  Department's 
appropriation  act  for  the  coming  fiscal  year.- 

It  would  appear,  therefore,  that  money  may  now 
be  expended  from  available  Choctaw  and  Chicka- 
saw tribal  funds  for  per  capita  payments  if  such 
payments  are  otherwise  authorized  by  law.  The 
necessary  authorization  is  found  in  the  portion 
of  section  18  of  the  Indian  Appropriation  Act  of 
February  14,  1920  (41  Stat.  408,  427;  25  U.S.C. 
120) ,  which  provides: 

"That  until  further  provided  by  Congress, 
the  Secretary  of  the  Interior,  under  rules  and 
regulations  to  be  prescribed  by  him,  is  autho- 
rized to  make  i>er  capita  jxiyments  of  not  to 
exceed  .|200  annually  hereafter  to  the  enrolled 
members  of  the  Choctaw  and  Chickasaw  Tribes 
of  Indians  of  Oklahoma,  entitled  under  exist- 
ing law  to  share  in  the  funds  of  said  tribes, 
or  to  their  lawful  heirs,  of  all  the  available 
money  held  by  the  Government  of  the  United 
States  for  the  benefit  of  said  tribes  in  excess 
of  that  required  for  expenditures  authorized  by 
annual  appropriations  made  therefrom  or  by 
existing  law." 

The  provisions  of  the  1920  act,  quoted  above, 
constitute  continuing  legislation  respecting  per 
capita  payments  to  Indians  of  the  Choctaw  and 
Chickasaw  Tribes  of  Oklahoma.  This  legislation, 
as  supplemented  by  the  current  appropriation  act, 
would  permit  the  Secretary,  at  any  time  during 
the  present  fiscal  year,  to  make  a  per  capita  dis- 


>  Act  of  May  24,  1922   (42  Stat.  552,  575)  ,  25  U.S.C.  124. 

=  H.R.  312.S,  80th  Cong.,  1st  sess.:  "For  the  current  fiscal 
year  money  may  be  expended  from  the  tribal  funds  of  the 
Choctaw,  Chickasaw,  Creek,  and  Seminole  Tribes  for  equali- 
zation of  allotments,  per  capita,  and  other  payments  author- 
ized by  law  to  individual  members  of  the  respective  tribes 


tribution  from  any  available  tribal  money  belong- 
ing to  the  Choctaw  or  Chickasaw  Tribe,  subject, 
of  course,  to  the  limitations  contained  in  the  1920 
statute.^ 

The  authority  of  the  Secretary  to  make  a  per 
capita  distribution  to  the  Choctaws  and  Chicka- 
saws  after  the  close  of  the  present  fiscal  year  will 
depend  upon  the  provisions  of  the  Department's 
appropriation  act  for  the  fiscal  year  1948,  as  finally 
enacted  by  Congress. 

Mastin  G.  White, 

Solicitor. 


Federal  and  State  Authority  Over  Eastern 
Band  of  Cherokee  Indians 
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Congress  is  vested  with  plenary  authority  to  legis- 
late for  the  regulation  of  the  affairs  and  economic 
welfare  of  Indian  tribes  and  bands  such  as  the 
Eastern  Cherokees  of  North  Carolina,  and 
neither  the  constitution  of  a  State  nor  any  act 
of  its  legislature  can  withdraw  the  Indians  from 
the  operation  of  an  act  which  Congress  passes 
in  the  exercise  of  its  paramount  authority. 

Since  section  1  of  the  North  Carolina  statute  of 
April  5,  1947,  which  section  merely  provides  for 
the  exercise  of  certain  property  rights  by  mem- 
bers of  the  Eastern  Band  of  Cherokees,  subject 
to  existing  and  future  Federal  laws,  neither 
interferes  nor  attempts  to  interfere  with  the 
jinisdiction  of  the  Federal  Government  over  the 
property  of  the  Eastern  Band,  there  is  no  oc- 
casion for  an  official  of  the  Federal  Government 
to  question  the  validity  of  the  section. 

Section  2  of  said  act  of  April  5,  1947,  which  imder- 
takes  to  prescribe  the  qualifications  which  mem- 
bers of  the  Eastern  Band  must  jx)ssess  in  order  to 
hold  office  in  the  tribal  government,  is  ineffec- 
tive for  the  reason  that  the  authority  to  deter- 
mine such  matters  is  now  vested  in  the  band  as 
a  result  of  the  enactment  of  the   Indian   Reor- 


■  On  three  different  occasions,  at  least,  the  Department  lias 
authorized  the  Superintendent  of  the  Five  Civilized  Tribes 
Agency  to  make  per  capita  payments  to  Indians  of  one  or 
botli  of  the  two  triljes  mentioned  above,  based  upon  the 
authority  found  in  the  1920  act.  See  regulations  approved 
May  12,  1921,  co\ering  a  payment  to  the  Choctaw  and 
Chickasaw  Indians;  letter  dated  July  11,  1924,  authorizing  a 
payment  of  .125  per  capita  to  the  Choctaw  Indians;  and 
letter  of  February  21,  1929,  containing  authority  for  the 
making  of  a  furtlier  per  capita  payment  of  $10  to  the  Choc- 
law  Indians. 
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ganization  Act  of  June  18,  1934,  and  the  ac- 
ceptance of  the  provisions  of  the  act  by  the 
Eastern  Band. 

Mastin  G.  White,  Solicitor: 


Memorandum 

To:  The  Commissioner  of  Indian  Affairs. 

From:       The  Solicitor. 

Subject:    Validity  of  the  North  Carolina  statute  of 

April    5,    1947,    relating    to    the    Eastern 

Band  of  Cherokee  Indians. 

You  have  requested  that  I  express  an  opinion 
upon  the  question  of  the  validity  of  the  act  of 
April  5,  1947,  adopted  by  the  Legislature  of  North 
Carolina  with  reference  to  the  affairs  of  the  Eastern 
Band  of  Cherokee  Indians.  Section  1  of  the  act 
provides  that  the  members  of  the  band  and  their 
lineal  descendants  shall  have  the  capacity  to  ac- 
quire, hold,  and  dispose  of  property  "as  fully 
and  completely  *  *  *  as  any  other  citizen  of  the 
State  of  North  Carolina,"  subject,  however,  to 
"restrictions  and  conditions  now  existing  or  here- 
after imposed  under  Federal  statutes  and  regula- 
tions, or  treaties,  contracts,  agreements,  or  convey- 
ances between  such  Indians  and  the  Federal  Gov- 
ernment." Section  2  of  the  act  declares  that  any 
lineal  descendant  of  any  member  of  the  band  is 
eligible  to  hold  any  elective  or  appointive  office  in 
the  band,  including  the  office  of  principal  chief,  if 
such  descendant  is  himself  a  member  of  the  band 
and  is  domiciled  on  lands  of  the  band. 

Section  1  of  the  North  Carolina  statute  presents 
no  serious  problem.  The  section  does  not  seek  to 
impose  any  limitations  with  respect  to  the  exercise 
of  property  rights  by  members  of  the  band,  but, 
on  the  contrary,  it  apparently  is  intended  to  make 
certain  that  the  members  of  the  band  shall  not 
labor  under  any  State  restrictions  upon  their  capac- 
ity to  acquire,  hold,  or  dispose  of  property.  More- 
over, as  the  section  expressly  states  that  it  is  sub- 
ject to  existing  and  future  Federal  laws,  it  does  not 
constitute  any  interference  or  attempted  inter- 
ference with  the  jurisdiction  of  the  Federal  Gov- 
ernment over  property  of  the  Eastern  Band  of 
Cherokees.  Consequently,  there  does  not  seem  to 
be  any  occasion  for  an  official  of  the  Federal  Gov- 
ernment to  question  the  validity  of  this  section.  I 
pass,  therefore,  to  a  consideration  of  section  2  of 
the  act. 

For  many  years  legislation  of  the  State  of  North 
Carolina  has  purported  to  govern  the  eligibility 
of  members  of  the  Eastern  Band  of  Cherokees  to 
serve  as  officers  of  the  band.  Prior  to  the  passage 
of  the  act  of  April  5,  1947,  the  law  of  North  Caro- 


lina covering  this  subject  provided  that  the  princi- 
pal chief  and  assistant  chief  of  the  band  must  be 
of  at  least  one-half  Eastern  Cherokee  blood,  and 
that  the  members  of  the  council  must  be  of  at  least 
one-sixteenth  Eastern  Cherokee  blood.  (Section  17 
of  the  North  Carolina  law  of  March  8,  1897.)  Sec- 
tion 2  of  the  act  of  April  5,  1947,  abolishes  these 
requirements  as  to  the  minimum  degree  of  Indian 
blood  necessary  to  establish  eligibility  for  an  office 
in  the  band. 

Although  the  Indians  originally  comprising  the 
Eastern  Band  of  Cherokees  declined  to  move  west 
of  the  Mississippi  River  with  the  main  body  of 
the  Cherokee  Nation  after  the  Treaty  of  New 
Echota  in  1835,  choosing  instead  to  remain  in  the 
State  of  North  Carolina  and  to  become  citizens  of 
that  State  and  subject  to  its  laws,^  it  is  well  settled 
that,  as  a  result  of  developments  since  the  separa- 
tion of  the  band  from  the  main  body  of  the  tribe, 
this  band  now  has  the  status  of  a  "distinctly  In- 
dian commimity";  that  it  is  under  the  guardian- 
ship and  protection  of  the  Federal  Government; 
and  that  it  is  subject  to  the  paramount  authority 
of  Congress  to  legislate  for  the  regulation  of  the 
affairs  of  the  band  and  for  its  economic  welfare. ' 
Therefore,  it  is  necessary  to  determine  whether  the 
April  1947  legislation  of  the  State  of  North  Caro- 
lina concerning  the  eligibility  of  members  of  the 
Eastern  Band  of  Cherokees  to  serve  as  officers  of  the 
tribal  organization  conflicts  or  is  inconsistent  with 
legislation  enacted  by  the  Congress  under  its  para- 
moinit  authority  over  these  Indians. 

In  the  consideration  of  the  point  mentioned  in 
the  last  sentence  of  the  preceding  paragraph,  it  is 
imnecessary  to  dwell  on  the  Congressional  statutes 
adopted  prior  to  the  enactment  of  the  Indian 
Reorganization  Act  of  June  18,  1934  (48  Stat. 
984;  25  U.S.C.  461  et  seq.)  ,  other  than  to  point 
out  that  they  were  reviewed  at  length  in  the  case 
of  United  States  v.  Wright,^  and  were  found  to 
sup]X)rt  the  conclusion  that  Congress  had  recog- 
nized the  Eastern  Band  of  Cherokees  as  a  "dis- 
tinctly Indian  community"  and  had  placed  the 
band  in  a  status  similar  to  that  of  other  Indian 
tribes.  As  a  band  of  Indians  subject  to  Federal 
jurisdiction,  the  provisions  of  the  Indian  Reorgani- 
zation Act  were  extended  to  the  Eastern  Band  of 
Cherokees  by  section  19  of  the  act  (25  U.S.C.  479) , 
subject  to  their  acceptance  of  the  act  by  formal 
vote  as  provided  in  section  18  (25  U.S.C.  477) .  The 
Eastern   Band  of  Cherokees   accepted    the   act    on 


1  See  the  Cherokee  Trust  Fiiiuls,  117  U.S.  288   (1886)  . 
-  Uiiited  States  v.   Wrigtit,  .53  F.    (2d)    300,  306-7    (CCA. 
4th.    1931),   cert,   denied,   285   U.S.   539. 
■'Cited  in   footnote  2  above. 
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December  20,  1934.'  The  band  thus  became  en- 
titled to  all  the  rights,  powers,  and  privileges 
granted  by  the  act  to  the  tribes  accepting  its  terms. 
Among  these  is  "the  right  to  organize  for  its  com- 
mon welfare"   (sec.  16;  25  U.S.C.  476) . 

The  "right  to  organize"  which  Congress  in  sec- 
tion 16  of  the  Indian  Reorganization  Act  speci- 
fically conferred  upon,  or  recognized  as  existing 
in,  Indian  tribes  includes  the  determination  of  the 
form  of  tribal  government  to  be  adopted.  As  former 
Solicitor  Margold  said  in  an  opinion  dated  October 
25,  1934:  ^ 

"Since  any  group  of  men,  in  order  to  act  as 
a  group,  must  act  through  forms  which  give 
the  action  the  character  and  authority  of  group 
action,  an  Indian  tribe  must,  if  it  has  any 
power  at  all,  have  the  power  to  prescribe  the 
forms  through  which  its  will  may  be  registered. 
The  first  element  of  sovereignty,  and  the  last 
which  may  survive  successive  statutory  limita- 
tions of  Indian  tribal  power,  is  the  power  of 
the  tribe  to  determine  and  define  its  own  fomi 
of  government.  Such  power  includes  the  right 
to  define  the  powers  and  duties  of  its  officials, 
the  manner  of  their  appointment  or  election, 
the  manner  of  their  removal,  the  rules  they  are 
to  observe  in  their  capacity  as  officials,  and  the 
forms  and  procedures  which  are  to  attest  the 
authoritative  character  of  acts  done  in  the 
name  of  the  tribe.  *  *  *" 

The  authority  of  an  Indian  tribe  to  define  its 
form  of  government  necessarily  includes  the  power 
to  prescribe  the  qualifications  which  must  be 
possessed  by  its  officers  and  the  members  of  its 
governing  body.  No  other  power  is  more  inherent 
in  or  more  intimately  related  to  self-government. 

It  is  my  opinion,  therefore,  that  section  2  of  the 
act  of  April  5,  1947,  of  the  North  Carolina  Legis- 
lature is  ineffective  to  prescribe  the  qualifications 
which  members  of  the  band  must  possess  in  order 
to  hold  office  in  the  tribal  government,  for  the 
reason  that  the  authority  to  determine  such  matters 
is  now  clearly  vested  in  the  band  as  a  result  of 
the  enactment  of  the  Indian  Reorganization  Act 
by  Congress  and  the  acceptance  of  the  provisions 
of  the  act  by  the  band.  It  is  immaterial  in  this 
connection  that  the  band  has  not  as  yet  adopted 
a  constitution  or  received  a  charter  under  the  act. 
As  the  "right  to  organize"  is  lodged  in  the  band, 
and  as  Congress  in  pursuance  of  its  paramount 
authority  has  legislated  with  resp>ect  to  the  exercise 
of  the  right,  the  State  is  without  power  to  control 

*  See   Ten   Years  of   Tribal  Government   under  the  Indian 
Reorganization  Act,  Tabic  A,  page  18. 
'55  I.D.  14,  .TO. 


matters  of  tribal  organization.  "Neither  the  con- 
stitution of  a  State  nor  any  act  of  its  legislature, 
whatever  rights  it  may  confer  on  Indians  or  with- 
hold from  them,  can  withdraw  them  from  the 
operation  of  an  act  which  Congress  passes  concern- 
ing them  in  the  exercise  of  its  paramount  au- 
thority." Sperry  Oil  Company  v.  Cliisholm,  264 
U.S.  488,  497. 

Nothing  contained  in  this  opinion  is  to  be  con- 
strued as  questioning  the  validity  of  the  charter 
of  incorporation  issued  to  the  Eastern  Band  of 
Cherokees  by  the  State  of  North  Carolina  or  the 
validity  of  the  legislation  enacted  by  the  State  with 
respect  to  matters  of  tribal  organization  prior  to 
the  passage  of  the  Indian  Reorganization  Act. 
Aside  from  the  fact  that  such  legislation  appears 
to  have  been  enacted  with  the  approval  of  the 
Indians,  there  was  then  no  Federal  law  to  the  con- 
trary on  the  subject.  My  opinion  goes  no  further 
than  to  say  that  the  power  to  make  changes  in  the 
form  of  tribal  government  no  longer  rests  in  the 
State  by  virtue  of  the  preemption  of  the  field  by 
Congress.  Such  changes  may  be  made  only  in  the 
manner  prescribed  by  the  Indian  Reorganization 
Act,  i.e.,  through  the  adoption  of  a  constitution  and 
bylaws  as  prescribed  by  section  16  of  that  act. 

Mastin  G.  White, 

Solicitor. 

Right  of  Access  to  Departmental  Records 
Pursuant  to  Ute  Indian  Jurisdictional  Act 
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Section  7  of  the  Ute  Indian  jurisdictional  act  of 
June  28,  1938  (52  Stat.  1209),  is  mandatoi7  and 
attorneys  acting  pursuant  to  that  statute  have 
the  right  of  access  to  departmental  records. 

Affidavits  stating  the  true  consideration  for  assign- 
ments of  oil  and  gas  leases  made  confidential  by 
departmental  regulation  cannot  he  excepted 
from  the  application  of  the  jurisdictional  act. 

Mastin  G.  White,  Solicitor: 

Memorandum 

To:  The  Director,   Bureau  of  Land  Manage- 

ment. 

From:       The  Solicitor. 

Subject:  Request  of  Mr.  Ernest  L.  Wilkinson  for 
permission  to  examine  certain  records  of 
the  Bureau  of  Land  Management. 

I  have  been  requested  to  state  my  opinion  con- 
cerning the  legal  question  raised  in  a  letter  dated 
August  9,    1947,   from   Mr.   Ernest   L.   Wilkinson, 
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Attorney  at  Law,  Washington,  D.C.,  requesting  you 
to  grant  permission  to  the  attorney  or  to  his  autho- 
rized representatives  to  examine  certain  files  or 
records  in  your  office  containing  affidavits  showing 
the  consideration  for  assignments  of  oil  and  gas 
leases  in  the  Rangely  and  Wilson  Creek  oil  fields, 
Colorado.  Mr.  Wilkinson  is  employed  by  various 
bands  or  tribes  of  Ute  Indians,  under  contracts 
approved  by  the  Department,  for  the  purpose  of 
prosecuting  claims  of  the  Ute  Indians  against  the 
United  States  pursuant  to  the  provisions  of  the 
jurisdictional  act  of  June  28,  1938  (52  Stat.  1209). 
Mr.  Wilkinson's  request  for  access  to  your  files 
is  predicated  upon  section  7  of  the  1938  act.^ 

The  request  of  Mr.  Wilkinson  was  informally 
refused  by  your  office  because  of  a  regulation  of 
the  Department  approved  March  9,  1942  (43  CFR 
192.42(d);  7  F.R.  2246)=  dealing  with  assignment 
agreements.  That  regulation  was  promulgated  pur- 
suant to  authority  found  in  the  general  mineral 
leasing  act  of  February  25,  1920.^  Section  32  of  that 
act  (30  U.S.C.  189)  provides  that  the  "Secretary  of 
the  Interior  is  authorized  to  prescribe  necessary  and 
proper  rules  and  regulations  and  to  do  any  and  all 
things  necessary  to  carry  out  and  accomplish  the 
purposes  of  this  act  *  *  *."  This  authority  is  a 
reiteration  of  the  general  authority  vested  in  the 
Secretary  concerning  the  issuance  of  regulations 
governing  the  performance  of  the  business  in  his 
Department.* 


'  "Sec.  7.  In  any  suit  instiUUed  hereunder,  any  letter, 
paper,  document,  map,  or  record  in  the  possession  of  any 
officer  or  departinent  of  the  United  States  (or  certified  copy 
thereof)  may  lie  used  in  evidence,  and  the  departments  of 
the  Government  of  the  United  States  shall  give  full  and 
free  access  to  the  attorneys  for  any  of  said  bands  of  Indians 
to  such  letters,  papers,  documents,  or  records  as  may  be  use- 
ful to  said  attorney  or  attorneys  in  the  preparation  for  trial 
or  trials  of  such  suits  and  shall  afford  facilities  for  the  ex- 
amination of  the  same." 

2"*  *  »  jf  (j^g  consideration  expresised  in  the  agreement 
fails  to  describe  the  true  consideration,  an  accompanying 
affidavit  must  be  submitted  stating  the  consideration  in  full. 
The  affidavit  will  be  treated  as  confidential  and  not  for  pub- 
lic in,spection  *  *  *"  This  provision  has  been  eliminated 
from  the  present  regulations,  as  affidavits  of  consideration 
are  no  longer  required. 

'  41  Stat.  437;  30  U.S.C.  181  el  scq. 

'  5  U.S.C.  22:  "The  head  of  each  department  is  authorized 
to  prescribe  regidations,  not  inconsistent  with  law,  for  the 
government  of  his  department,  the  conduct  of  its  officers 
and  clerks,  the  distribution  and  perfonnance  of  its  business, 
and  the  custody,  use,  and  preservation  of  the  records,  papers, 
and  property  appertaining  to  it."  See  also  5  U.S.C.  489: 
"Nothing  in  sections  488  to  492  of  this  title  shall  be  con- 
strued to  limit  or  restrict  in  any  manner  the  authority  of  the 
Secretai7  of  the  Interior  to  prescribe  such  rules  and  regu- 
lations as  he  may  deem  proper  governing  the  inspection  of 
the  records  of  said  department  and  its  various  bureaus  by 
the  general  public,  and  any  person  having  any  particular 
interest  in  any  of  such  records  may  be  permitted  to  take 
copies  of  such  records  under  such  rules  and  regulations  as 
may    be   prescribed    by    the    Secretary    of    the    Interior." 


The  act  of  June  28,  1938,  conferred  jurisdiction 
on  the  United  States  Court  of  Claims  to  hear, 
determine,  and  render  final  judgment  on  all  legal 
and  equitable  claims  which  the  Ute  Indians  may 
have  against  the  United  States.  The  power  thus 
granted  by  Congress  for  the  determination  of  mat- 
ters affecting  the  United  States  obviously  denotes 
a  sincere  desire  by  Congress  to  acquit  itself  wholly 
of  whatever  injustices  the  Indians  may  be  able  to 
prove.  Such  a  result  can  be  accomplished  only 
through  an  examination  of  all  the  pertinent  facts. 
Much  of  the  data  and  information  useful  to  the 
Indians  and  their  attorneys  probably  can  be  found 
only  in  the  files  of  those  Government  departments 
which  handled  the  affairs  of  the  Indians  and  which 
dealt  with  the  lands  and  property  involved  in  the 
Indians'  claims.  Much  of  this  material  no  doubt 
would  ordinarily  be  regarded  as  confidential. 
Therefore,  if  the  usual  rule  against  the  disclosure 
of  confidential  information  contained  in  the  Gov- 
ernment's files  had  been  permitted  to  prevail  after 
the  passage  of  the  1938  jurisdictional  act,  the  result 
would  have  been  highly  disadvantageous  to  the 
Indians,  and,  in  some  respects,  it  would  probably 
have  been  futile  for  them  even  to  attempt  to  estab- 
lish grounds  for  recovery  against  the  United  States. 
In  these  circumstances,  the  reason  for  the  use  of  the 
sweeping  language  in  section  7  of  the  1938  act  is 
readily  apparent. 

The  provisions  of  section  7  of  the  1938  act  are 
unaffected  by  the  regulation  of  March  9,  1942. 
While  it  is  true  that  the  head  of  a  department  may 
prescribe  regulations,  not  inconsistent  with  law, 
prohibiting  the  inspection  of  records  in  his  custody 
wheir  he  feels  that  such  measures  are  necessary  to 
preserve  the  integrity  and  confidential  nature  of 
official  documents  or  other  papers,"'  such  regula- 
tions can  have  no  force  against  the  authority  con- 
tained in  a  law  of  the  United  States  expressly 
granting  the  right  to  obtain  official  information 
or  to  inspect  official  records.'' 

With  respect  to  those  individuals  who  furnished 
affidavits  concerning  the  true  consideration  for  as- 
■signments  of  oil  and  gas  leases,  it  is  not  apparent 
to  what  extent,  if  any,  they  might  be  prejudiced 
by  the  disclosiue  of  such  affidavits.  Moreover,  I  do 
not  believe  that  compliance  by  the  Department 
with  .section  7  of  the  jurisdictional  act  in  this  par- 
ticular matter  would  provide  any  justification  for 
an  allegation  of  broken  faith  with  the  affiants.  The 
controlling  regulation  still  prevents  access  to  or  in- 
spection of  the  affidavits  by  the  general  public.  It 

"Boske  V.  Comingore,  177  U.S.  4.59  (1900);  Ex  parte 
Sackett,  74  F.  (2d)  922  (1935)  ;  Ihiited  States  v.  Polls.  57 
Fed.  Supp.  204   (1944)  . 

"Gonzales  v.  Uruted  Stales.  298  Fed.  1003  (1924);  25  Op. 
A.G.  .326,  331;  r/.  United  States  v.  Polls.  57  Fed.  Supp.  204, 
206   (1944)  . 
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would  be  fair  to  say  that  a  limited  opening  of  the 
records,  including  the  affidavits  in  question,  to  an 
attorney  authorized  by  Congress  under  a  special 
act  to  examine  papers  and  documents  for  the  trial 
of  a  particular  case  does  not  in  any  event  constitute 
a  departure  from  either  the  letter  or  the  spirit  of 
the  regulation  which  prohibited  "public  inspec- 
tion." 

Notwithstanding  the  incidental  circumstances 
just  mentioned,  it  must  be  reiterated  that  the  de- 
partmental regulation  in  question  cannot  control 
in  a  situation  such  as  this,  where  Congress  has 
specifically  provided  in  unequivocal  and  mandatory 
language  that  "the  Departments  of  the  Government 
of  the  United  States  shall  give  full  and  free  ac- 
cess *  *  *  to  such  letters,  papers,  documents,  or 
records  as  may  be  usefid  *  *  *  in  the  preparation 
for  trial  *  *  *."  Neither  the  act  nor  its  legislative 
history  indicates  that  the  language  just  quoted  is 
inapplicable  where  materials  generally  regarded  as 
confidential  are  involved/ 

Therefore,  if  the  documents  in  question  may 
be  useful  to  the  attorney  in  preparing  for  the  trial 
of  a  suit  or  suits  instituted  under  the  jurisdictional 
act  of  June  28,  1938,  access  to  such  documents 
should  be  granted  in  conformity  with  the  Con- 
giessional  mandate. 

Mastin  G.  White, 

Solicitor. 


Vaitdity  of  Patents  Issued  to  Northern 
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When  Congress,  by  the  act  of  July  1,  1898  (30 
Stat.  571,  596)  ,  called  for  recommendations  as  to 
the  manner  in  which  a  controversy  between  the 
Northern  Cheyenne  Indians  and  white  settlers 
might  be  ended  and  when  it  later,  by  the  act  of 
May  3,  1900  (31  Stat.  221,  241) ,  approved  recom- 
mendations that  certain  lands  be  added  to  the 
then  existing  Executive  Order  reservation  and 
appropriated  the  money  with  which  to  purchase 
such  lands,  those  actions  by  Congress  had  the 
effect  of  adding  to  the  reservation  the  lands  ac- 
quired pursuant  to  the  1900  act,  including  those 
lands  situated  outside  reservation  bovmdaries 
fixed  by  the  Executive  order  of  March  19,  1900. 


'  Practically  identical  provisions  in  the  Menominee  juris- 
dictional act  of  September  ?,.  19.85  (49  Stat.  lOSf))  ,  have  been 
construed  in  the  Department  as  containing  no  such  limita- 
tion. See  letter  of  March  14,  1942.  to  the  law  firm  of  Dwight, 
Harris,  Koegel  and  Caskey,  together  with  the  accompanying 
memorandum  of  March  1.*!,  1942,  from  tiie  Indian  Division  of 
this  office. 


The  phrase  "the  Northern  Cheyenne  Reservation 
heretofore  set  apart  by  Executive  Order  dated 
the  I9th  day  of  March  1900"  appearing  in  the 
act  of  June  3,  1926  (44  Stat.  690) ,  authorizing 
allotments  to  Northern  Cheyenne  Indians,  was 
used  as  a  means  of  identification  rather  than  as 
a  limitation  upon  the  allotment  authority  of  tJie 
Secretary  of  the  Interior. 

Patents  issued  to  Northern  Cheyenne  Indians  for 
lands  acquired  under  the  act  of  May  31,  1900, 
although  outside  of  the  boundaries  of  the  reser- 
vation established  by  Executive  order  of  March 
19,  1900,  were  properly  issued  pursuant  to  the 
act  of  June  3,  1926,  as  it  was  the  purpose  of 
Congress  to  authorize  the  allotment  in  severalty 
of  the  agricultural  and  grazing  lands  within  the 
reservation  as  then  constituted. 

Mastin  G.  White,  Solicitor: 


Memorandum 

To:  The  Acting  Commissioner  of  Indian  Af- 

fairs. 

Erom:       The  Solicitor. 

Subject:  The  validity  of  patents  issued  to  Pat  and 
Jean  Spotted  wolf. 

This  responds  to  the  memorandimi  from  the  As- 
sistant Commissioner  of  Indian  Affairs  submitting 
to  this  office  the  question  whether  trust  patents  is- 
sued to  Pat  and  Jean  Spottedwolf,  Northern  Chey- 
enne Indian  Allottees  Nos.  1090  and  1091,  insofar 
as  the  patents  cover  land  in  Section  27,  T.  2  S.,  R. 
44  E.,  P.M.,  Montana,  on  the  east  bank  of  the 
Tongue  River,  were  properly  issued  under  the 
act  of  June  3,  1926    (44  Stat.  690)  . 

Section  I  of  that  act  declared  "the  Northern 
Cheyenne  Reservation  heretofore  set  apart  by 
Executive  order  dated  the  19th  day  of  March,  1900, 
for  the  permanent  use  and  occupation  of  the  North- 
ern Cheyenne  Indians,  in  Montana,"  to  be  "the 
property  of  said  Indians."  Section  2  required  the 
Secretary  of  the  Interior  to  cause  to  be  prepared 
"a  list  of  the  lands  of  said  Indian  reservation"  and 
to  classify  the  .same  as  agricultural  land,  grazing 
land,  or  land  chiefly  valuable  for  its  timber;  and 
authorized  the  Secretary  to  allot  in  severalty  the 
lands  classified  as  agricultural  or  grazing  lands, 
with  a  reservation  to  the  tribe  of  the  coal  and 
other  minerals.  The  patents  issued  to  the  Spotted- 
wolfs  contain  the  mineral  reservation. 

The  question  as  to  the  validity  of  the  patents 
arises  by  virtue  of  the  fact  tliat  the  Executive 
order  of  March  19,  1900  (1  Kappler  860)  ,  estab- 
lished the  middle  of  the  channel  of  the  Tongue 
River   as   the   eastern   boundary   of   the   Northern 
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Cheyenne  Reservation,  while  certain  portions  of  the 
allotments  covered  by  the  two  patents  in  question 
lie  east  of  the  Tongue  River,  which  intersects  Sec- 
tion 27.  Those  particular  portions  of  tlie  allotments, 
therefore,  were  not  derived  from  the  reservation 
as  established  by  the  Executive  order. 

In  determining  the  propriety  of  allotting  the 
land  in  Section  27  lying  east  of  the  Tongue  River 
to  Northern  Cheyenne  Indians  under  the  act  of 
June  3,  1926,  consideration  must  be  given  not  only 
to  the  Executive  order  of  March  19,  1900,  and  to 
the  1926  act,  but  to  the  manner  in  which  Section 
27  was  acquired  for  the  use  and  benefit  of  the 
Northern  Cheyenne  Indians.  The  acts  of  Congress 
under  which  the  land  was  acquired  and  the  steps 
taken  by  this  Department  in  the  acquisition  of  the 
land  and  its  allotment  to  the  Indians  will  be  re- 
viewed in  order  that  the  true  status  of  the  land 
in  question  may  be  revealed. 

By  an  Executive  order  dated  November  26,  1884 
(1  Kappler  860)  ,  certain  unsurveyed  land  in  the 
Territory  of  Montana,  bounded  on  the  west  by 
the  Crow  Indian  Reservation,  was  set  apart  as 
a  reservation  for  the  use  and  occupancy  of  "the 
Northern  Cheyenne  Indians,  now  residing  in  the 
southern  portion  of  Montana  Territory  *  *  *." 
Tracts  of  land  within  the  boundaries  described  in 
the  Executive  order  which  had  been  "located,  re- 
sided upon,  and  improved  by  bona  fide  settlers, 
prior  to  the  1st  day  of  October,  1884,"  were  ex- 
cluded from  the  reservation,  as  were  all  lands  to 
which  valid  rights  had  attached  under  the  public 
land  laws. 

By  orders  dated  June  22  and  September  .S,  1 886, 
the  Secretary  of  the  Interior  withdrew  from  settle- 
ment certain  lands  along  the  Tongue  River  out- 
side the  boundaries  of  the  1884  reservation,  until 
the  needs  of  the  Northern  Cheyenne  Indians  could 
be  determined.^ 

For  many  years  there  was  trouble  between  the 
Indians  and  the  non-Indians  in  the  area,  due  in 
part  to  the  agitation  by  the  non-Indians  for  the 
removal  of  the  Indians  from  the  area  and  to  the 
impossibility  of  determining  the  bovuidaries  of  the 
reservation.-  Reports  to  this  Department  and  to 
the  War  Department  indicated  that  if  the  reserva- 
tion were  cleared  of  white  settlers,  who  occupied 
much  of  the  best  land  on  the  reservation,  and  if 
a  sufficient  amount  of  other  desirable  land  could 


^  See  letter  of  Commiasioner  of  Indian  Affairs  dated  Feb- 
ruary 6,  1892.  .Sen.  Ex.  Doc.  No.  58,  52d  Cong.,  1st  .scss..  Vol. 
5. 

-  .See  reports  of  the  Agent  at  the  Tongue  River  Agency 
contained  in  the  reports  of  the  Commissioner  of  Indian 
Affairs,  1889-90,  1891,  1896,  and  1898,  and  the  reports  con- 
tained in  Sen.  Ex.  Doc.  58,  52d  Cong.,  1st  scss.,  Vol.  5. 


be  added  to  the  reservation,  many  of  the  difficulties 
of  the  Northern  Cheyennes  could  be  eliminated. 

By  section  10  of  the  act  of  July  1,  1898  (30  Stat. 
571,  596),  the  Secretary  of  the  Interior  was  di- 
rected to  send  an  inspector  to  the  Northern 
Cheyenne  Reservation.  The  inspector  was  required 
to  determine  if  it  were  feasible  to  secure  the  re- 
moval of  the  Northern  Cheyenne  Indians  to  the 
Crow  Reservation;  to  ascertain  and  report  in  de- 
tail the  number  and  names  of  white  settlers  le- 
gally on  the  Northern  Cheyenne  Reservation  and 
the  number  of  acres  of  land  owned  by  them;  and 
to  report  on  the  number  of  white  settlers  who  were 
illegally  on  the  reservation  and  the  circumstances 
attending  their  settlement.  He  was  instructed  by 
Congress  to  enter  into  negotiations  with  the  white 
settlers  who  were  found  to  have  valid  titles  for  the 
purchase  of  their  lands  and  improvements  by  the 
Government,  and  he  was  authorized  to  make  writ- 
ten purchase  agpreements  with  such  settlers,  but 
the  agreements  were  to  be  binding  only  if  ratified 
and  approved  by  the  Secretary  of  the  Interior.  The 
inspector  was  required,  also,  to  make  recommenda- 
tions as  to  the  .settlement  of  the  claims  of  any  white 
settlers  who  had  gone  on  the  reservation  imder 
circumstances  which  gave  them  equitable  rights  in 
reservation  lands. 

The  inspector  made  his  first  report  and  recom- 
mendations on  November  14,  1898.'  He  found 
that  the  Northern  Cheyennes  were  unwilling  to 
move  to  the  Crow  Reservation  and  that  the  Crows 
were  unwilling  to  receive  them.  He  proposed  that 
the  Northern  Cheyenne  Reservation  be  extended 
east  to  the  Tongue  River.  He  included  in  the  re- 
port information  concerning  his  negotiations  with 
white  settlers  for  lands  and  improvements  owned 
and  occupied  by  them  within  the  limits  of  the 
reservation,  as  set,. apart  by  the  Executive  order  of 
November  26,  1884,  with  whites  who  owned  or 
claimed  lands  and  improvements  in  the  area  pro- 
posed to  be  added  to  the  reservation,  and  with 
Indians  living  east  of  the  Tongue  River  for  their 
removal  to  lands  west  of  the  river. 

On  February  3,  1900,  the  inspector  submitted 
his  second  report,  in  which  he  told  of  his  negotia- 
tions for  the  purchase  of  certain  sections  of  land 
previously  patented  to  the  Northern  Pacific  Rail- 
way Company  and  situated  within  "the  proposed 
reservation  for  the  Northern  Cheyenne  Indians". 
He  reported  that  the  railway  company  still  owned 
4,656.35  acres  out  of  more  than  10,000  acres 
patented  to  it  within  the  area,  and  that  he  had 
entered  into  an  agreement  with  the  company  for 
the  purchase  of  the  land  still  owned  by  it.  He  said 
that  he  had  also  entered  into  an  agreement  with 


■■'House  Document  No.  15.S,  55th  Cong.,  3d  scss.,  \'ol.  65. 
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one  Hugh  Hunter  for  the  purchase  of  3,732.28 
acres  of  land  which  Mr.  Hunter  had  acquired  from 
the  railway  company;  and  that  he  was  negotiating 
with  a  Captain  A.  E.  Neate  concerning  the  pur- 
chase of  land  acquired  by  the  latter  from  the  rail- 
way company.  The  purchase  agreement  which  the 
inspector  made  with  the  Northern  Pacific  Railway 
Company  included  the  land  in  Section  27,  T.  2 
S.,  R.  44  E.,  on  the  east  bank  of  the  Tongue  River. 

On  February  16,  1900,  the  inspector  submitted 
a  third  report,  stating  that  the  negotiations  with 
Captain  Neate  had  ended  in  an  agreement  for  the 
purchase  of  1701.36  acres  of  lancl.  The  inspector 
also  reported  that  it  would  be  necessary  for  Con- 
gress to  appropriate  |1 7 1,61 5. 44  to  carry  out  the 
agreements  which  he  had  entered  into  with  the 
settlers,  the  railway  company,  and  the  Indians. 

Thereafter,  the  Executive  order  of  March  19, 
1900,  was  issued.  It  withdrew  from  sale  and  settle- 
ment the  land  described  in  the  order,  which  in- 
cluded the  area  previously  covered  by  the  Execu- 
tive order  of  November  26,  1884,  and  set  the  same 
apart  as  a  reservation  for  the  permanent  use  and 
occupancy  of  the  Northern  Cheyenne  Indians.^  As 
previously  stated,  the  middle  of  the  channel  of  the 
Tongue  River  was  fixed  as  part  of  the  eastern 
boundary  of  the  reservation,  and  no  land  east  of 
that  river  was  affected  by  the  order. 

On  May  31,  1900,  Congress  appropriated  the 
sum  of  $171,615.44: 

"To  enable  the  Secretary  of  the  Interior  to 
pay  for  certain  lands  and  improvements,  as 
recommended  by  United  States  Indian  Inspec- 
tor James  McLaughlin  in  his  three  reports  to 
the  Secretary  of  the  Interior  dated,  respectively, 
November  fourteenth,  eighteen  hundred  and 
ninty-eight,  and  February  third  and  sixteenth, 
nineteen  hundred  *  *  *."5 

On  December  18,  1900,  the  Secretary  revoked  his 
orders  of  June  22  and  September  3,  1886,  thereby 
releasing  lands  east  of  the  Tongue  River  for  loca- 
tion and  settlement. 

A  subsequent  survey  of  the  northern  boundary 
of  the  reservation  disclosed  that  there  were  seven 


"31  Stat.  221,  241. 

*  "It  is  hereby  ordered  that  tlie  following-described  tract 
of  land  lying  in  the  State  of  Montana,  the  same  being  the 
tract  described  in  Senate  Bill  217.S,  56th  Congress,  1st  session, 
which  tract  includes  the  lands  embraced  in  the  Ixjundarics 
set  forth  in  Executive  order  issued  Novcmlier  26,  1884,  rela- 
tive to  the  Northern  Cheyenne  Reserve,  be,  and  the  same  is 
hereby,  withdrawn  from  sale  and  settlement  and  set  apart 
as  a  reservation  for  the  permanent  use  and  occupation  of 
the  Indians  now  occupying  or  belonging  upon  the  Northern 
Cheyenne  Reservation,  which  reservation  shall  be  known  as 
tne  Northern  Cheyenne  Indian  Reservation   *    *    *." 


settlers  who  remained  within  the  reservation.  They 
were  found  to  be  without  title  to  the  land  occu- 
pied by  them.  Their  improvements  were  estimated 
to  aggregate  $2,965,  and  Congress  appropriated  this 
amount  in  tlie  Indian  Appropriation  Act  of  March 
3,  1903  (32  Stat.  982,  1,000),  for  the  payment  of 
their  claims. 

On  July  14,  1930,  the  Commissioner  of  Indian 
Affairs  transmitted  to  the  Secretary  a  schedule  show- 
ing the  classification  of  the  lands  on  the  Northern 
Cheyenne  Reservation,  as  required  by  the  act  of 
June  3,  1926.  The  schedule  was  approved  on  July 
15,   1930. 

On  February  4,  1932,  the  Commissioner  of  In- 
dian Affairs  transmitted  a  schedule  listing  1,457 
allotments  made  to  Indians  of  the  Nortlrern  Chey- 
enne Reservation  under  the  1926  act.  Allotments 
Nos.  1090  and  1091  appeared  on  that  schedule. 
The  General  Land  Office,  now  the  Bureau  of 
Land  Management,  recommended  that  action  be 
suspended  on  certain  allotment  selections,  includ- 
ing those  of  Pat  and  Jean  Spottedwolf,  because 
its  records  showed  that  the  selections  of  the  Indians 
conflicted  with  patents  already  issued.  The  rec- 
ords of  the  General  Land  Office  showed  that  all 
of  Section  27  had  been  patented  to  the  Northern 
Pacific  Railway  Company  in  1895. 

On  August  30,  1932,  the  Bureau  of  Indian  Af- 
fairs forwarded  to  the  General  Land  Office  deeds 
and  abstracts  of  title  covering  the  lands  involved 
in  the  conflicts.  The  Indian  Bureau  stated  that 
the  lands  "were  purchased  as  evidenced  by  the 
enclosed  deeds  during  the  years  1900,  1901,  and 
1902  for  the  Indians  of  the  reservation  in  accord- 
ance with  the  act  of  May  31,  1900  (31  Stat.  241)  "; 
and  requested  the  General  Land  Office  to  advise  it, 
after  noting  the  deeds  on  its  records,  "whether 
there  still  exists  any  reason  why  the  allotment  se- 
lections listed  in  your  memorandum  should  not  be 
approved  and  patents  issued  to  the  allottees."  The 
papers  forwarded  to  the  General  Land  Office 
showed,  among  other  things,  that  the  entire  Sec- 
tion 27  was  reacquired  by  the  United  States  for 
the  Indians  of  the  Northern  Cheyenne  Reservation 
and  had  been  reconveyed  to  the  United  States  by 
deed  from  the  railway  company  dated  February  14, 
1901,  in  accordance  with  the  act  of  May  31,  1900." 
On  March  2,  1933,  the  General  Land  Office  ad- 
dressed to  the  Commissioner  of  Indian  Affairs  a 
memorandum  listing  the  allotment  selections  which 
then  appeared  free  from  conflicts.  Allotments  Nos. 
1090  and  1091  appeared  on  that  list.  Thereafter, 
on  June  21,  1933,  the  Commissioner  of  Indian 
Affairs  recommended  that  the  allotments  be  ap- 
proved and  that  patents  be  issued  to  the  allottees. 


"Vol.  83,  Montana  Tract  Book. 
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This  recommendation  was  approved  on  June  22, 
1933,  and  on  August  25,  1933,  trust  patents  were 
issued  to  the  two  Spottedwolfs. 

The  inclusion  of  lands  acquired  under  the  act 
o£  May  31,  1900,  in  patents  issued  to  Northern 
Cheyenne  Indians  was,  in  effect,  a  ruling  by  the 
Department  that  the  1926  act  permitted  the  allot- 
ment not  only  of  lands  set  apart  for  the  benefit 
of  the  Northern  Cheyenne  Indians  by  tJie  Executive 
order  of  March  19,  1900,  but  also  of  lands  acquired 
for  the  use  and  benefit  of  the  Indians  pursuant 
to  the  act  of  May  31,  1900.  In  my  opinion,  that 
ruling  was  proper. 

It  is  fundamental  that  no  valid  existing  rights 
in  any  lands  included  within  the  exterior  bound- 
aries of  the  reservation  created  by  the  Executive 
order  of  March  19,  1900,  were  affected  by  that 
order,  and  that  only  those  lands  within  the  reser- 
vation boundaries  to  which  no  rights  had  attached 
were  set  apart  for  the  use  and  benefit  of  the 
Indians.  It  must  be  remembered  in  this  connec- 
tion that,  when  the  Executive  order  of  March 
19,  1900,  was  issued,  non-Indians  had  already  ac- 
quired valid  rights  in  many  tracts  of  land  within 
the  exterior  boimdaries  of  the  reservation,  includ- 
ing a  substantial  portion  of  the  best  agricultural 
and  glazing  land;  and  that  Congress  sub,sequently 
provided  in  the  act  of  May  31,  1900,  for  the  pur- 
chase of  these  tracts,  as  well  as  certain  land  outside 
but  adjacent  to  the  reservation  boundaries  fixed 
in  the  Executive  order,  for  the  use  and  benefit  of 
the  Indians.  It  would  not  be  reasonable  to  con- 
clude that  Congress,  when  it  provided  in  the  act 
of  June  3,  1926,  for  the  allotment  in  severalty  of 
the  agricultural  and  grazing  lands  of  "the  North- 
ern Cheyenne  Reservation  heretofore  set  apart  by 
Executive  order  dated  the  19th  day  of  March, 
1900,"  intended  merely  to  legislate  with  respect  to 
those  lands  which  had  been  affected  by  the  original 
issuance  of  the  Executive  order,  thus  excluding 
from  the  allotment  program  agricultural  and  graz- 
ing lands  purchased  for  these  Indians  subsequent 
to  March  19,  1900. 

A  more  reasonable  construction  of  the  act  of 
June  3,  1926,  than  that  suggested  in  the  preceding 
paragraph  is  that,  in  view  of  the  historical  back- 
ground related,  it  was  the  purpose  of  Congress  to 
authorize  the  allotment  in  severalty  of  the  agricul- 
tural and  grazing  lands  within  the  reservation  as 
then  constituted;  and  that  the  phrase,  "the  North- 
ern Cheyenne  Reservation  heretofore  set  apart  by 
Executive  order  dated  the  19th  day  of  March, 
1900,"  was  used  as  a  means  of  identification  rather 
than  as  a  limitation  upon  the  allotment  authority 
of  the  Secretary  of  the  Interior. 

Furthermore,  it  appears  that  when  Congress,  by 
the   act  of  July    1,    1898,  called   for   recommenda- 


tions as  to  the  manner  in  which  the  controversy 
then  raging  between  the  Northern  Cheyenne  In- 
dians and  the  white  settlers  might  be  ended,  and 
when  it  later,  by  the  act  of  May  31,  1900,  ap- 
proved the  recommendations  that  certain  lands  be 
added  to  the  then  existing  Executive  order  reser- 
vation and  appropriated  the  money  with  which  to 
purchase  such  lands,  these  actions  by  the  Congress 
had  the  effect  of  adding  to  the  reservation  the 
lands  acquired  pursuant  to  the  1900  act,  includ- 
ing those  situated  outside  the  reservation  bound- 
aries fixed  by  the  Executive  order  of  March  19, 
1900. 

Accordingly,  it  is  my  opinion  that  the  trust 
patents  issued  to  Pat  and  Jean  Spottedwolf  were 
properly  issued  under  the  act  of  June  3,  1926. 

Mastin  G.  White, 

Solicitor. 


Mineral  Character  of  Bat  Guano  Deposits 
On  Papago  Reservation 


M-34976 


September  10.   1947. 


Deposits  of  bat  guano  found  in  caves  on  the  Papago 
Indian  Reservation,  which  is  subject  to  explora- 
tion and  location  under  the  existing  mining 
laws  of  the  United  States,  are  properly  classi- 
fiable as  mineral  in  character.  The  lands  con- 
taining sucJi  deposits  are  subject  to  location  and 
entry  under  the  act  of  August  28,  1937  (50  Stat. 
862;  25  U.S.C.  sec.  463) ,  and  the  deposits  are 
therefore  not  subject  to  disposition  by  the 
Papago  Tribal  Council. 

Mastin  G.  White,  Solicitor:      . 


Memorandum: 

To:  The  Commissioner  of  Indian  Affairs. 

From:       The  Solicitor. 

Subject:    Tribal  permit  to  remove  bat  guano  from 
Papago  Reservation. 

In  a  memorandum  dated  July  11,  your  office  re- 
quested that  I  express  an  opinion  on  the  following 
question: 

"Are  deposits  of  bat  guano,  found  in  caves 
on  the  Papago  Reservation,  mineral  deposits 
subject  to  location  and  entry  under  the  Act 
of  August  28,  1937  (50  Stat.  862),  or  are 
they  nonmineral  and  subject  to  disposal  by 
the  Papago  Tribe?" 
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The  statutory  provision  mentioned  in  the  ques- 
tion makes  the  lands  of  the  Papago  Indian  Reser- 
vation subject  "to  exploration  and  location,  under 
the  existing  mining  laws  of  the  United  States  *  *  *" 
(25  U.S.C.  463) .  These  mining  laws  are  applicable, 
generally,  to  public  lands  containing  "vahiable 
mineral  deposits"   (30  U.S.C.  22) . 

Guano,  the  excrement  of  sea  birds  or  bats,  seems 
to  be  outside  the  scope  of  the  usual  meaning  of 
the  word  "mineral",  i.e.,  "Any  chemical  element 
or  compound  occurring  naturally  as  a  product  of 
inorganic  processes"  (Webster's  New  International 
Dictionary,  2nd  ed.,  unabridged)  .  However,  as  the 
Supreme  Court  said  in  the  case  of  Northern  Pacific 
Railway  Company  v.  Soderberg,  188  U.S.  526,  530: 

'The  word  'mineral'  is  used  in  so  many 
senses,  dependent  upon  the  context,  that  the 
ordinary  definitions  of  the  dictionary  throw 
but  little  light  upon  its  signification  in  a  given 
case." 


Encyclopedia  Britannica  states  that  bat  guano  is 
similar  to  other  types  of  guano.  This  Department 
has  regarded  bat  guano  deposits  as  "mineral  de- 
posits", within  the  meaning  of  the  mining  laws. 
(See  the  file  relating  to  the  approval  on  Oct.  17, 
1932,  of  a  mineral  lease  in  favor  of  F.  J.  Rex, 
A.  H.  Kempton,  and  Charles  A.  Kumke  covering 
bat  guano  deposits  on  the  San  Carlos  Indian  Reser- 
vation; and  Ernest  R.  Woolley,  Brookfield  Prod- 
ucts Co.,  A-24490,  Aug.  18,  1947.) 

I  do  not  believe  that  the  long-settled  adminis- 
trative practice  with  respect  to  this  matter  should 
be  disturbed.  It  is  my  opinion,  therefore,  that  the 
lands  on  the  Papago  Indian  Reservation  contain- 
ing valuable  deposits  of  bat  guano  are  subject  to 
location  and  entry  under  the  mining  laws  of  the 
United  States,  and,  hence,  that  the  guano  deposits 
are  not  subject  to  disposition  by  the  Papago  Tribal 
Council. 

Mastin  G.  White, 

Solicitor. 


The  question  of  the  classification  under  the  min- 
ing laws  of  public  lands  containing  valuable 
guano  deposits  was  considered  by  the  Secretary  of 
the  Interior  in  the  proceeding  entitled  Richter 
et  al.  V.  State  of  Utah,  27  L.D.  95  (1898) .  The 
Secretary  held   (p.  98)  : 

"*  *  *  that  guano  is  a  mineral,  and  that 
lands  valuable  for  deposits  of  guano  are  min- 
eral lands  within  the  meaning  of  the  mining 
and  other  laws  of  the  United  States." 

The  Secretary's  decision  was  based  upon  the 
grounds  that  the  guano  involved  in  the  proceeding 
(it  had  been  deposited  by  sea  birds  on  Gunnison 
Island)  was  composed  of  substantially  the  same 
chemical  elements  as  certain  phosphate  deposits  in 
the  State  of  Florida,  and  that  the  Florida  phosphate 
lands  had  previously  been  held  (in  Florida  Central 
and  Peninsular  Railroad  Co.,  26  L.D.  600)  to  be 
"mineral  lands  within  the  intent  and  meaning  of 
the  laws  relating  to  the  disposal  of  the  public 
domain." 

The  administrative  classification  by  this  Depart- 
ment of  public  lands  containing  guano  deposits  as 
mineral  lands  was  mentioned  by  the  Supreme 
Court,  apparently  with  approval,  in  Northern 
Pacific  Raihoay  Co.  v.  Soderberg,  188  U.S.  526,  534. 

The  fact  that  the  guano  found  on  the  Papago 
Reservation  is  bat  guano,  whereas  the  guano  that 
was  involved  in  the  Secretary's  decision  in  the 
Richter  case  had  been  deposited  by  sea  birds,  is 
not  significant.  Webster's  New  International  Dic- 
tionary (2nd  ed.,  unabridged)  includes  bat  guano 
under  the  definition  of  the  term  "guano",  and  the 


Proposed  Legislation  Authorizing  Sale  of 

Wyandotte  Indian  Burial  Ground  in 

Kansas  City,  Kansas 


M-34987 


October  7,  19^7. 


The  fee  title  or  ownership  of  the  Wyandotte  In- 
dian burial  ground  in  Kansas  City,  Kansas,  is 
in  the  United  States,  subject  to  the  recognized 
use  of  the  Wyandotte  Indian  Tribe  (Treaty  of 
January  31,  1855   (10  Stat.  11.59). 

Kansas  City,  Kansas,  has  no  right  in,  or  title  to, 
the  cemetery  tract  in  question.  The  interest  of 
the  City  is  that  of  a  caretaker,  stemming  from 
a  contract  between  it  and  the  Government 
executed  in  the  year  1918. 

Congress  may  provide  for  the  sale  of  the  cemetery 
tract,  which  should  be  upon  the  condition  that 
the  consent  of  the  Wyandotte  Tribe  be  obtained. 


Memorandum: 
To:  The  Secretary. 

From:       The  Acting  Solicitor. 

Subject:    Proposed  sale   of   the  Wyandotte  Indian 
burial  ground  in  Kansas  City,  Kansas. 

On  August  8,  1947,  Mr.  Douglas  W.  McGregor, 
The  Assistant  to  The  Attorney  General,  trans- 
mitted to  you  a  copy  of  a  letter  from  Representa- 
tive Errett  P.  Scrivner  concerning  the  proposed 
sale   of   the   Wyandotte   Indian    burial   ground    in 
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Kansas  City,  Kansas.'  Representative  Scrivner  re- 
quested the  Attorney  General's  opinion  concerning 
the  right  of  the  United  States  or  the  Wyandotte 
Tribe  ot  Indians  to  sell  the  burial  groimd,  and 
the  right,  if  any,  of  Kansas  City,  Kansas,  in  such 
property.  My  views  on  those  questions  were  re- 
quested by  Mr.  McGregor. 

The  sale  of  the  tract  in  question  was  proposed 
by  the  introduction  in  the  last  session  of  Congress 
of  H.R.  3685.  By  the  terms  of  that  bill,  the  Wyan- 
dotte Tribe  of  Oklahoma  ^  through  its  business 
committee  would  be  authorized  to  sell  the  burial 
ground,  subject  to  the  approval  of  the  Secretary 
of  the  Interior.  Provision  is  made  in  the  bill  for 
the  reinterment  of  bodies  and  the  distribution  per 
capita  of  the  proceeds  of  the  sale  among  the  mem- 
bers of  the  Wyandotte  Tribe  after  deduction  of 
the  costs  incurred  in  the  sale  of  the  land  and  the 
removal  of  bodies  to  another  suitable  burial 
ground.  A  similar  bill  was  introduced  in  the  Senate 
during  the  last  Congressional  session  (S.  1372)  . 
This  Department  recommended  the  enactment  of 
both  bills,  provided  amendments  were  made  elimi- 
nating mandatory  requirement  of  a  per  capita 
payment  and  inserting  in  lieu  thereof  a  provision 
permitting  the  proceeds  remaining  after  the  pay- 
ment of  expenses  to  be  used  for  purposes  desig- 
nated by  the  tribal  governing  body  with  the  ap- 
proval of  the  Secretary  of  the  Interior  or  an  of- 
ficial designated  by  him.'' 

Under  date  of  January  31,  1855,  representatives 
of  the  United  States  and  the  Wyandotte  Tribe  of 
Indians  negotiated  a  treaty,*  ratified  by  the  Senate 
and  the  President,  by  which  (Article  2)  the  Indians 
ceded  and  relinquished  to  the  United  States  all 
their  right,  title  and  interest  in  certain  lands  for 
the  purpose  of  obtaining  a  reconveyance  of  such 
land  through  patents  issued  to  the  individual  mem- 
bers of  the  tribe,  excepting  the  burial  ground  in 
question  which  "shall  be  permanently  reserved  and 
appropriated  for  that  purpose  *  *  *."  An  item  in 
the  Indian  Appropriation  Act  of  June  21,  1906,"' 
authorized  the  Secretary  of  the  Interior  to  sell  the 


'This  burial  ground  is  also  known  as  the  Huron  Cemetery 
and  contains   two   acres. 

-  Originally  the  Wyandotte  Indians  (otherwise  known  as 
the  Hurons)  resided  in  territory  within  the  States  of  Michi- 
gan and  Ohio.  Sec  Treaties  of  .September  20.  1818  (7  Stat. 
180),  April  23.  1836  (7  Stat.  502),  and  March  17,  1842  (11 
Stat.  ,581)  .  They  later  moved  west  of  the  Mississippi  River  to 
the  country  which  later  became  the  Territory  and  the  State 
of  Kan.sas,  from  which  they  went  to  their  present  home  in 
Oklahoma.  See  Treaties  of  January  31,  18.55  (10  Stat.  1159), 
and  February  23,  1867  (15  Stat.  513)  .  See  also  .Sen.  Rept. 
.527  on  S.  1372    (80th  Cong.,  1st  sess.)  . 

•'The  Senate  Public  Lands  Committee  acted  on  S.  1372 
and  reported  it  favorably  witii  the  amendment  suggested  by 
this  Department    (Sen.   Rept.   527)  . 

'  10  Stat.  1159. 


burial  ground  under  such  rules  and  regulations  as 
he  might  prescribe.  A  commission  to  sell  the  land 
was  appointed,  but  in  view  of  opposition  to  a  sale 
by  relatives  and  next  of  kin  of  persons  interred  in 
the  cemetery,  Congress  on  February  13,  1913,"  re- 
pealed that  part  of  the  1906  act  which  had  autho- 
rized the  sale  of  the  burial  ground.  Thereafter,  Con- 
gress appropriated  fimds  for  the  preservation  and 
improvement  of  the  tract  in  question  "  and  autho- 
rized the  Secretary  of  the  Interior  to  pay  to  the 
authorities  of  Kansas  City,  Kansas,  the  sum  of 
$1,000  in  consideration  of  the  agreement  by  said 
authorities  of  Kansas  City,  Kansas,  the  sum  of 
Huron  Cemetery.^ 

'■34  Stat.  325,  348.  "That  the  Secretary  of  the  Interior  is 
hereby  autJiorizetl  to  sell  and  convey,  under  such  ndes  and 
regulations  as  he  may  prescribe,  the  tract  of  land  ItKated  in 
Kansas  City,  Kansas,  reserved  for  a  public  burial  ground 
under  a  treaty  made  and  concluded  with  the  Wyandotte 
tribe  of  Indians  on  the  thirty-first  day  of  January,  eighteen 
hiMidrcd  and  fifty-five.  And  authority  is  hereby  conferred 
upon  the  Secretai7  of  the  Interior  to  provide  for  the  re-  i 
mo\al  of  the  remains  of  persons  interred  in  said  burial 
ground  and  their  reinterment  in  the  Wyandotte  Cemetery 
at  Quindaro,  Kansas,  and  to  purchase  and  put  in  place  ap- 
propriate monuments  over  the  remains  reinterred  in  the 
Quindaro  Cemetery.  And  after  the  payment  of  the  costs  of 
such  removal,  as  above  specified,  and  the  costs  incident  to 
the  sale  of  said  land,  and  also  after  the  payment  to  any  of 
the  Wyandotte  people,  or  their  legal  heirs,  of  claims  for 
losses  sustained  by  reason  of  the  purchase  of  the  alleged 
rights  of  the  Wyandotte  tribe  in  a  certain  fen^  named  in 
.said  treaty,  if,  in  the  opinion  of  the  Secretary  of  the  Inte- 
rior, such  claims  or  any  of  them  are  just  and  equitable, 
without  regard  to  the  statutes  of  limitation,  the  residue  of  the 
money  derived  from  said  sale  shall  be  paid  per  capita  to  the 
members  of  the  Wyandotte  tribe  of  Indians  who  were  par- 
ties to  said  treaty,  their  heirs,  or  legal  representatives." 

«37  Stat.  668. 

•Act  of  .September  8,  1916  (39  Stat.  844).  "That  the  sum 
of  $10,000,  or  so  much  thereof  as  may  be  necessary,  is  hereby 
appropriated,  out  of  any  money  in  the  Treasury  not  other- 
wise appropriated,  for  the  preservation  and  improvement  of 
Huron  Cemetery,  a  tract  of  land  in  the  city  of  Kansas  City, 
Kansas,  owned  by  the  Government  of  the  United  States,  the 
use  of  which  was  conveyed  by  treaty  to  the  Wyandotte  Tribe 
of  Indians  as  a  cemetery  for  the  members  of  said  tribe: 
Provided,  That  the  authorities  of  Kansas  City,  Kansas,  will 
construct  and  maintain  all  ntxessary  retaining  or  outside 
walls  along  all  the  boundaries  of  said  cemetei7  abutting  on 
streeLs." 

"Act  of  June  .30,  1919  (41  Stat.  3,  13).  "That  the  .Secre- 
tai7  of  the  Interior  be,  and  he  is  hereby,  authorized  to  pay 
to  the  authorities  of  Kansas  City,  Kansas,  the  sum  of  $1,000 
in  consideration  of  the  agreement  of  said  authorities  forever 
to  maintain  and  care  for  the  Huron  Cemetei7,  a  tract  of 
land  in  the  city  of  Kansas  City,  Kansas,  owned  by  the  Gov- 
ernment of  the  United  States,  as  provided  in  the  contract 
for  .said  purposes  with  the  said  city  of  Kansas  City,  Kansas, 
the  use  of  which  was  conveyed  by  treaty  to  the  Wyandotte 
tribe  of  Indians  as  a  cemetery  for  members  of  said  tribe, 
such  payment  to  be  made  from  the  $10,000  appropriated  for 
the  preservation  and  improvement  of  said  cemetery  by  the 
Act  of  September  8,  1916  (Thirty-ninth  Statutes  at  Large, 
page  eight  hundred  and  forty-four)  ." 
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It  is  clear  that  Kansas  City,  Kansas,  has  no  title 
in,  or  right  to,  the  cemetery  tract.  This  office  is 
unaware  of  any  view  ever  having  been  expressed 
by  that  municipality  to  the  effect  that  it  has  a 
claim  to  the  land  involved.  In  fact,  the  officials  of 
that  city  attempted  to  purchase  the  property  after 
the  enactment  of  the  1906  act,  supra.  The  only 
interest  of  the  city  in  the  cemetery  is  that  of  a 
caretaker,  which  stems  from  a  contract  dated 
March  20,  1918,  approved  by  this  Department  on 
April  17,  1918.  That  contract  or  agreement  was 
entered  into  by  officers  of  this  city  and  representa- 
tives of  this  Department,  whereby,  in  consideration 
of  the  payment  of  $1,000,  authorized  by  the  act 
of  June  30,  1919,  supra,  the  city  agreed  to  main- 
tain and  care  for  the  cemetary  forever  and  to  give 
it  police  protection.''  Except  for  the  specific  powers 
granted  to  the  city  imder  the  contract,  the  city 
officials  have  been  required  to  seek  further  author- 
ity from  officers  of  this  Department  whenever 
they  desired  to  act  with  respect  to  other  matters 
affecting  the  cemetery.'" 

The  ownership  and  fee  title  to  the  cemetery 
tract  are  in  the  United  States,  subject  to  the 
recognized  use  of  the  Wyandotte  Tribe."  It  is  well 


""*  *  *  the  Ciiy  of  Kansas  City,  Kansas,  agrees  to  forever 
maintain,  care  for,  preserve  lire  lawns  and  trim  the  trees  and 
give  the  grounds  the  same  and  equal  attention  that  it  gives 
its  City  parks  within  the  main  pai^t  of  the  city,  and  par- 
ticularly that  of  Huron  Park  adjoining  said  Cemetery;  and 
that  the  city  of  Kansas  City,  Kansas,  will  furnish  police  pro- 
tection ec]uivalent  to  that  furnished  for  the  protection  of 
Huron  Park;  and  furnish  all  electrical  energy  free  of  charge 
for  the  maintenance  of  the  electric  lights,  as  provided  for 
in  the  plans  and  specifications,  maintaining  and  keeping  in 
place  all  globes  and  fixtures,  and  give  said  Cemetery  any 
and  all  care  that  a  park  of  its  nature  in  the  heart  of  a  city 
should   demand." 

"In  a  letter  written  by  the  Commissioner  of  Indian  Af- 
fairs, dated  October  28,  1927,  approved  by  the  Department 
on  October  31,  1927,  the  City  Attorney  of  Kansas  City  was 
advised  of  this  Department's  disapproval  of  the  issuance  of 
a  proposed  permit  to  drive  over  the  cemetery.  It  was  also 
suggested  to  the  City  Attorney  that  matters  falling  outside 
the  scope  of  the  authority  given  by  the  contract  of  March  20, 
1918,  should  be  submitted  to  the  local  superintendent.  Re- 
quests for  the  interment  of  bodies  in  the  cemetery  were 
recited  as  examples  which  should  be  refeiTed  to  and  con- 
sidered by  the  superintendent. 

"  Conley  v.  Ballinger,  216  U.S.  84  (1910)  ,  26  Op.  Atty. 
Gen.  491  (1908)  .  At  the  time  these  three  decisions  were  ren- 
dered it  was  generally  understood  that  the  Wyandotte  tribe 
had  ceased  to  exist  as  a  political  entity.  See  Cohen,  Hand- 
book of  Federal  Indian  Law,  p.  273.  While  the  Attorney 
General  took  the  view,  in  1908.  that  the  right  of  the  tribe 
could  be  regarded  as  abandoned,  leaving  the  fee  unen- 
cumbered and  to  be  disposed  of  as  to  the  Government  may 
seem  just  and  wise,  the  factual  circumstances  all  point  to  a 


settled  that  the  United  States  has  the  power  to 
administer,  control  and  to  authorize  the  disposal 
of  tribal  property.'-  However,  such  a  power  is 
subject  to  certain  limitations  inherent  in  such  a 
guardianship  and  to  pertinent  constitutional  re- 
strictions, and  does  not  enable  the  United  States, 
without  the  consent  of  the  Indians,  to  give  tribal 
lands  to  others  or  to  appropriate  them  to  its  own 
purposes  without  rendering,  or  assuming  an  obliga- 
tion to  render,  just  compensation  for  them  '^  as 
that  "would  not  be  an  exercise  of  guardianship, 
but  an  act  of  confiscation."  '* 

Subject  to  the  limitations  and  restrictions  men- 
tioned above,  it  is  competent,  of  course,  for  the 
Congress  to  provide  for  the  sale  of  the  Wyandotte 
Cemetery  tract  on  such  terms  and  conditions  as  it 
sees  fit  to  impose.  Considerations  of  good  faith 
would  appear  to  require  in  any  such  legislation 
that  the  consent  of  the  Wyandotte  Tribe  be  a  con- 
dition to  any  such  sale.  The  Wyandotte  Indians 
have  adopted  a  triijal  constitution  under  the  Okla- 
homa Indian  Welfare  Act."  Pursuant  to  that  act, 
a  corporate  charter  has  also  been  issued  to  the 
Wyandotte  Tribe,  the  provisions  of  which  assure 
the  tribe  that  none  of  its  properties  or  assets  will 
be  disposed  of  without  its  consent  or  approval. 
Good  faith  on  the  part  of  the  United  States  re- 
quires that  this  assurance  be  respected. 

Felix  S.  Cohen, 

Acting  Solicitor. 


lack  of  abandonment.  Tlie  available  records  do  not  purport 
to  disclose  in  detail  what  interments  were  made  over  the 
years,  but  those  records  do  show  that  the  tract  in  question 
was  being  used  as  a  burial  groimd  in  1922.  Furthermore,  in 
the  year  1934  the  local  superintendent  was  ad\ised  concern- 
ing an  inquiry  as  to  whom  applications  should  be  made  for 
binial  in  the  cemetery.  It  was  suggested  to  him  that  the 
matter  should  be  taken  up  with  the  Wyandotte  tribal  offi- 
cials with  the  view  of  determining  who  should  issue  per- 
mits for  future  bmials,  as  well  as  the  eligibility  for  such 
burials  and  the  promulgation  of  rules  and  regulations  relat- 
ing to  interments.  Previously,  in  1927,  the  officials  of  Kansas 
City,  Kansas,  had  been  informed  that  any  rc([uests  for  the 
interment  of  bodies  in  the  cemetery  shoidd  be  referred  to 
the  local  superintendent,    (fn.   10,  supra.) 

'-United  State's  v.  Alcea  Band  of  Tillamooks,  329  U.S.  40, 
46  (1946)  ;  Lone  Wolf  v.  Hitchcock,  187  U.S.  553  (1903)  ; 
Cherokee  Nation  v.  Hitchcock,  187  U.S.  294    (1902)  . 

'■"See  United  States  v.  Alcea  Band  of  Tillamooks,  329  U.S. 
40,  52,  54  (1946)  ;  United  States  v.  Klamath  Indians,  304 
U.S.  119,  123  (1938);  Shoshone  Tribe  of  Indians  v.  United 
Slates,  29  U.S.  476  (1937)  ;  United  Stales  v.  Creek  Nation, 
295  U.S.  103   (1935) . 

'*  Shoshone  Tribe  of  Indians  v.  United  States,  page  497; 
United  States  v.   Creek  Nation,  page   110,  supra. 

'^See  Cohen,  Handbook  of  Federal  Indian  Laws,  page  273. 
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Prior  departmental  rulings  that  the  Secretary  of  the 
Interior  may  withdraw  public  land  temporarily 
in  aid  of  legislation  looking  to  the  establishment 
of  Indian  reservations  by  the  Congress  are  not  in 
conflict  with  the  acts  of  May  25,  1918  (40  Stat. 
570),  June  30,  1919  (41  Stat.  34),  and  March  3, 
1927    (44  Stat.   1347). 

Such  withdrawals  when  made  remain  in  full  force 
and  effect  until  revoked  either  by  the  Congress 
or  by  the  Secretary,  even  though  the  contem- 
plated legislation  fails  of  enactment. 

Cohen,  Acting  Solicitor: 

Memorandum: 

To:  The  Secretary. 

From:        The  .Acting  Solicitor. 

Subject:  Validity  of  orders  temporarily  withdraw- 
ing public  lands  in  aid  of  legislation 
looking  to  the  establishment  of  Intlian 
reservations. 

In  a  letter  to  you  imder  date  of  June  20,  1946, 
Senator  McCarran  of  Nevada  strongly  cjuestioned 
the  legality  and  propriety  of  the  practice  of  this 
Department  of  making  temporary  withdrawals  of 
public  land  in  aid  of  legislation  looking  to  the 
establishment  of  Indian  reservations,  and  made  the 
assertion,  based  on  a  legal  memorandum  prepared 
by  one  Frank  K.  Nebeker,'  that  this  practice  nulli- 
fies the  act  of  May  25,  1918  (40  Stat.  570)  ,  the  act 
of  June  30,  1919  (41  Stat.  34),  and  the  act  of 
March  3,  1927    (44  Stat.   1347). 

The  policy  issues  raised  by  Senator  McCarran 
have  been  met  in  part  by  revisions  of  departmental 
procedure  with  respect  to  the  establishment  and 
continuance  of  temporary  land  withdrawals.  This 
memorandum  will  therefore  be  restricted  to  the 
purely  legal  issues. 

The  Nebeker  memorandum,  which  was  directed 
primarily  to  the  validity  of  Secretarial  order  of 
September  26,  1933,  withdrawing  temporarily  cer- 
tain vacant,   unentered  and  undisposed  of  public 


^  The  Nebeker  memorandum  is  referred  to  at  page  46  of 
the  Third  Partial  Report  of  the  Committee  on  Public  Lands 
and  Surveys  (Report  No.  808,  79th  Cong.  1st  sess.)  .  For  full 
text  of  the  memorandum  see  Hearings  before  the  Commit- 
tee on  Public  Lands  and  Surveys,  Washington,  D.C.,  June  15, 
16  and  21,  pp.  2472-2475. 


lands  in  Uintah  Comity,  Utah,  was  discussed  at 
some  length  in  a  letter  dated  May  3,  1944,  from 
Acting  Secretary  Fortas  to  Senator  McCarran.  In 
that  letter,  the  prior  rulings  of  this  office  were  re- 
viewed and  the  conclusion  was  reached  that  the 
temporary  withdrawal  "was  clearly  within  the  au- 
thority of  the  Secretary."  I  find  no  reason  to  dis- 
turb   that   conclusion. 

The  jx>wer  to  withdraw  permanently,  or  tempo- 
rarily in  aid  of  legislation,  the  public  lands  of  the 
United  States  including  withdrawals  for  Indian 
use,  is  one  that  has  been  exercised  by  the  execu- 
tive department  from  an  early  date.  The  authority 
so  to  do,  implied  from  long  continued  usage,  with 
the  acquiescence  of  the  Congress,  has  been  con- 
sidered and  upheld  in  the  courts. - 

The  act  of  May  25,  1918,  prohibits  the  creation 
or  enlargement  of  Indian  reservations  in  the  States 
of  New  Mexico  and  Arizona  except  by  act  of  Con- 
giess.  Section  27  of  the  act  of  June  30,  1919,  made 
this  prohibition  general.  Section  4  of  the  act  of 
March  3,  1927,  prohibits  changes  in  the  boundaries 
of  Indian  reservations  wherever  located,  with  the 
proviso  that  the  prohibition  shall  not  apply  to  tem- 
porary withdrawals  by  the  Secretary  of  the  Inte- 
rior. While  the  acts  of  1918,  1919  and  1927  thus 
take  away  the  implied  power  of  the  executive  de- 
partment to  create,  enlarge  or  make  changes  in 
the  boundaries  of  Indian  reservations,  the  power 
theretofore  exercised  of  making  temporary  with- 
drawals was  expressly  recognized  and  preserved. 

The  legislative  situation  with  respect  to  the  es- 
tablishment of  Indian  reservations  apj^ears  to  be 
on  all  fours  with  that  considered  by  the  court  in 
Shaw  v.  Work,  supra.  In  that  case.  Congress,  by  the 
act  of  June  25,  1910  (36  Stat.  847,  43  U.S.C.  sec. 
141-2)  ,  had  made  express  the  implied  authority  J 
of  the  executive  to  withdraw  public  lands  tempo-  , 
rarily  for  certain  purposes,  with  a  provision  pro- 
hibiting the  creation  or  enlargement  of  forest  re- 
serves in  certain  States,  including  Oregon.  In  1912, 
the  President  issued  an  order  temporarily  with- 
drawing public  lands  in  Oregon.  The  object  of  the 
order  was  to  withdraw  the  lands  from  disposition 
pending  legislative  action  by  the  Congress  looking 
to  inclusion  of  the  lands  within  a  national  forest. 
The  validity  of  the  order  was  upheld.  The  court 
said: 

"The  contention  of  counsel  for  plaintiff  that 
the  state  of  Oregon  is  exempt  from  the  opera- 
tion of  the  Act  of  June  25,  1910,  vesting  the 
President    with    the    power   of   withdrawal,    is 


-'  United  States  v.  Midwest  Oil  Co.,  2.S6  U.S.  459;  Mason  v. 
United  States,  260  U.S.  545;  Grisar  v.  McDowell,  6  Wall.  381; 
Shaw  V.  Work,  9  F.    (2d)    1014,  cert,  denied  270  U.S.  642. 
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without  toundation,  since  tlie  exemption  re- 
lates solely  to  an  attempt  to  create  a  lorest 
reserve,  or  an  addition  to  an  existing  reserve, 
otherwise  than  by  an  act  ot  Congress.  The 
President,  in  the  order  here  in  question,  is  at- 
tempting neither  to  create  a  forest  reserve,  nor 
add  to  one  already  existing.  He  merely  with- 
drew the  land  trom  settlement  pending  action 
by  Congress,  which  alone  has  the  power  under 
the  act  to  create  forest  reserves  within  the 
states  therein  named.  In  other  words,  the  Pres- 
ident withdrew  the  land,  not  to  create  a  forest 
reserve,  but  that  Congress  might.  However,  the 
power  of  withdrawal  is  inherent  in  the  Presi- 
dent without  the  express  authority  of  Congress. 
United  States  v.  Midivest  Oil  Co.,  236  U.S.  459, 
3.5  S.  Ct.  309,  59  L.Ed.  673." 

In  1916  the  Attorney  General  had  reached  a  like 
conclusion  in  a  similar  case.  31  Op.  A.G.  53.  The 
question  before  the  Attorney  General  was  whether 
withdrawals  of  public  lands  might  be  made  in  aid 
of  pending  legislation  looking  to  the  inclusion  of 
the  lands  within  existing  national  forests  in  those 
States  in  which  the  creation  of  national  forests,  or 
additions  to  national  forests,  except  by  act  of  Con- 
gress, was  prohibited  by  the  act  of  March  4,  1907 
(34  Stat.  1271)  ,  as  reenacted  by  the  act  of  June  25, 
1910  (36  Stat.  847),  as  amended.  The  Attorney 
General  rided  that  such  a  temporary  withdrawal 
was  not  legally  objectionable  and  said: 

"What  the  legislation  of  1907  aimed  to  pre- 
vent (in  the  States  named)  was  the  increase, 
by  Executive  action  based  on  the  acts  of  1891 
and  1897,  supra,  of  the  areas  designated  and 
set  apart  as  naitional  forests  and  administered 
as  such  pursuant  to  the  forest  reserve  legisla- 
tion. If  such  increases  were  to  occur,  that  act 
intended  that  they  should  be  brought  about 
only  by  the  direct  action  of  Congress.  Pro 
tanto,  it  worked  a  repeal  of  the  acts  of  1891 
and  1897,  supra.  They  had  given  the  President 
authority  to  create  forest  reservations  in  those 
States;  the  act  of  1907  simply  took  that  au- 
thority away.  It  did  not  purport  to  interfere 
with  the  President's  authority,  then  implied 
(United  States  v.  Midivest  Oil  Company,  236 
U.S.  459) ,  and  since  made  express  (act  of 
1910,  .supra) ,  to  withdraw  land  from  the  oper- 
ations of  the  general  land  laws  in  aid  of  pro- 
posed legislation,  nor  do  I  perceive  any  sound 
reason  for  inferring  such  an  intention.  The 
withdrawal  power  could  not  create  forest  reser- 
vations or  add  to  those  already  created;  the 
result  of  its  exercise  would  merely  be  to  pre- 


serve the  status  of  the  land  withdrawn  until 
Congress  had  determined  whetlier  to  bring 
about  the  creation  or  addition  by  its  own  en- 
actments." 

It  seems  to  be  obvious  that  the  prohibitions  con- 
tained in  the  acts  of  1918,  1919  and  1927  were  in- 
tended to  prevent  the  creation  of  permanent  reser- 
vations or  permanent  additions  to  existing  reser- 
vations except  by  act  of  the  Congress.  Temporary 
withdrawals  in  aid  of  legislation,  which  create  no 
lights  and  merely  suspend  the  operation  of  the 
public  land  laws,  are  not  forbidden.  On  the  con- 
trary, the  power  to  make  such  orders,  held  to  be 
implied  by  the  Supreme  Court  in  the  Midwest  Oil 
Co.  case,  was  given  express  recognition  and  con- 
firmation by  section  4  of  the  act  of  March  3,  1927. 
In  his  letter  of  June  20,  1946,  Senator  McCarran 
also  sharply  criticizes  the  Department  for  permit- 
ting temporary  withdrawals  to  remain  in  effect 
indefinitely  and  over  a  long  period  of  years  despile 
the  fact  that  in  some  instances  no  attempt  was 
made  to  obtain  legislation  and  that  in  others  Con- 
gress declined  to  enact  the  contemplated  legislation. 
While  this  criticism  raises  a  cjuestion  of  policy  on 
which  I  express  no  opinion,  I  deem  it  advisable  to 
])oint  out  that  when  the  word  "temporary"  is  used 
with  respect  to  withdrawals  in  aid  of  legislation, 
the  word  "temporary"  is  used  in  contradistinction 
to  the  word  "permanent."  The  executive  practice 
upheld  in  the  Midzoest  Oil  Co.  case  embraced  two 
types  of  public  land  withdrawals—  permanent  with- 
drawals intended  to  be  effective  immediately  for 
the  purposes  for  which  the  lands  were  withdrawn, 
and  temporary  withdrawals  such  as  those  now  un- 
der consideration,  in  which  public  land  was  with- 
drawn for  the  purpose  of  maintaining  the  status  of 
the  land  free  of  private  claims  until  such  time  as 
the  Congress  itself  had  taken  action.  The  latter 
type  of  withdrawal  derives  its  temporary  diaracter 
from  the  fact  that  although  it  might  remain  in 
force  indefinitely  it  is  subject  to  revocation  or  dis- 
continuance at  any  time  without  impairing  the 
rights  of  anyone.  Both  types  of  withdrawal  were 
considered  and  discussed  in  the  Midwest  case.  The 
power  of  withdrawal  not  only  was  held  to  extend 
to  both  but  the  court  recognized  that,  even  in  the 
case  of  the  temporary  withdrawal,  the  order  woidd 
remain  effective,  until  revoked,  irrespective  of  the 
period  of  time  that  might  elapse.  The  court  said 
(p.  479)  : 

"*  *  *  But  in  the  majority  of  cases  there 
was  no  subsequent  legislation  in  reference  to 
such  lands,  although  the  withdrawal  orders 
prevented  the  acquisition  of  any  private  inter- 
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est  in  such  land  until  after  the  order  was  re- 
voked." 

To  the  same  effect  is  Shaw  v.  Work,  supra,  in 
which  it  was  contended  that  a  temporary  with- 
drawal in  aid  of  legislation  then  pending  before 
the  Congress,  which  withdrawal  had  been  in  effect 
for  more  than  10  years  at  the  time  of  the  decision, 
terminated  with  the  adjournment  of  the  final  ses- 
sion of  that  Congress.  The  court  rejected  the  con- 
tention, and  held  that  the  order  remained  effec- 
tive until  revoked. 

While  it  is  my  opinion  that  the  temporary  or- 
ders of  withdrawal  to  which  Senator  McCarran  re- 
fers were  validly  issued,  and  that  those  orders  will 
remain  in  effect  until  formally  revoked,  either  by 
the  Congress  or  by  the  Department,  I  deem  it  advis- 
able to  call  your  attention  to  the  cast  of  Bibo  v. 
Pueblo  of  Aconia,  Civil  No.  940,  now  pending  on 
appeal  before  the  Tenth  Circuit  Court  of  Appeals, 
and  to  the  case  of  United  States  v.  Bibo,  Civil  No. 
1253  in  the  United  States  District  Court  for  the 
District  of  New  Mexico.  In  these  cases,  Bibo  claims 
the  right  to  use  public  lands  temporarily  with- 
drawn in  aid  of  legislation  by  departmental  order 
of  December  23.  1938  (4  F.R.  401),  and  it  is  my 
understanding  that  he  is  contending  that  the  order 
of  withdrawal  is  invalid  on  substantially  the  same 
grounds  as  those  urged  by  Senator  McCarran.  The 
pending  cases  should  thus  result  in  a  judicial  de- 
termination of  the  tjuestion  of  the  authority  of  the 
Department  to  make  temporary  withdrawals  of 
public  lands  in  aid  of  legislation  looking  to  the 
establishment  of  Indian  reservations. 

Felix  S.  Cohen, 

Acting  Solicitor. 


Hydaburg  Town  Reserve  Order 

October  15,  1947. 

Memorandum: 

To:  The  Secretary. 

From:        The  Solicitor. 

Subject:      Hydaburg  Town  Reserve  Order. 

In  view  of  several  novel  features  which  have  been 
incorporated  in  the  attached  Hydaburg  Town  Re- 
serve order,  I  think  it  desirable  to  record  the  views 
of  this  office  as  to  the  legal  authority  upon  which 
the  various  provisions  of  the  order  rest. 

The  power  of  the  Secretary  of  the  Interior  to 
extend  the  existing  Hydaburg  reserve  is  conferred 
by  the  act  of  May  1,  1936  (49  Stat.  1250),  which 
authorizes    the   Secretary   of   the   Interior, 


"*  *  *  to  designate  as  an  Indian  reservation 
any  area  of  land  which  has  been  reserved  for 
the  use  and  occupancy  of  Indians  or  Eskimos 
by  section  8  of  the  Act  of  May  17,  1884  (23 
Stat.  26) ,  or  by  section  14  or  section  15  of  the 
Act  of  March  3,  1891  (26  Stat.  1101)  ,  or  which 
has  been  heretofore  reserved  under  any  ex- 
ecutive order  and  placed  under  the  jurisdic- 
tion of  the  Department  of  the  Interior  or  any 
bureau  thereof,  together  with  additional  pub- 
lic lands  adjacent  thereto,  within  the  Terri- 
tory of  Alaska,  or  any  other  public  lands  which 
are  actually  occupied  by  Indians  or  Eskimos 
within  said  Territory:  Provided,  That  the 
designation  by  the  Secretary  of  the  Interior  of 
any  such  areas  of  land  as  a  reservation  shall  be 
effective  only  upon  its  approval  by  the  vote,  by 
secret  ballot,  of  a  majority  of  the  Indian  or 
Eskimo  residents  thereof  who  vote  at  a  special 
election  duly  called  by  the  Secretary  of  the  In- 
terior upon  thirty  days'  notice:  Provided, 
however,  That  in  each  instance  the  total  vote 
cast  shall  not  be  less  than  30  per  centum  of 
those  entitled  to  vote." 

Under  this  authority  a  number  of  reservations  have 
been  set  up  or  extended.  See  for  example.  Order  of 
April  22,  1946,  11  F.R.  6143  (Little  Diomede) .  In 
only  one  case  has  the  authority  of  the  Secretary 
to  proceed  under  the  1936  Act  been  challenged. 
This  issue,  with  respect  to  uplands,  was  decided  by 
the  trial  court  in  favor  of  the  Secretary's  authority. 
Hynes  v.  Grimes  Packing  Co.,  67  F.  Supp.  43.  No 
appeal  was  taken  from  this  decision  by  the  party 
challenging  the  authority  of  the  Department. 

The  decision  referred  to,  however,  did  deny  that 
the  Department  has  authority  to  include  waters  in 
an  Indian  reservation.  On  this  point  an  appeal  has 
been  taken  by  the  Government  from  the  decision 
of  the  trial  court  and  this  apj^eal  is  scheduled  for 
argument  tomorrow.  The  validity  of  the  inclusion 
of  water  in  the  attached  order  may  very  well  de- 
pend upon  the  outcome  of  this  appeal.  I  see  no 
objection  to  promulgating  the  attached  order  with 
the  understanding  that  this  particular  feature  of 
the  order  is  subject  to  judicial  determination.  Since 
the  order  cannot  possibly  become  effective  during  a 
period  of  at  least  60  days  in  which  objections  to  the 
order  may  be  filed  with  this  Department,  and  since 
the  order  will  not  become  final  until  it  has  been 
ratified  by  a  vote  of  the  Indians,  it  may  very  well 
be  that  this  question  will  be  resolved  one  way  or 
the  other  before  the  order  is  finally  effected. 

The  question  may  be  raised  as  to  the  propriety 
of  including  in  the  reserve  order  a  stipulation 
granting  to  the  Forest  Service  of  the  Department  of 
Agriculture    control    over    the    cutting    of    Indian 
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timber.  I  believe  that  such  a  provision  is  within  the 
discretionary  powers  of  the  Secretary  of  the  Interior 
in  establishing  a  reservation.  Reservations  have 
frequently  been  established  in  the  past  subject  to 
even  more  serious  limitations.  In  some  cases,  for 
example,  as  on  the  Papago  Reservation,  subsurface 
rights  have  been  withheld  from  the  Indians.  The 
withholding  or  limitation  of  a  right  to  manage 
timber  resources  would  not  destroy  the  funda- 
mental purpose  of  this  reservation,  which  is  to  im- 
prove the  economic  position  of  the  Hydaburg  na- 
tives. Since  the  natives  would,  in  any  event,  ratify 
the  reservation  before  it  became  effective,  I  do  not 
believe  that  there  would  be  any  basis  on  which 
anyone  could  challenge  the  validity  of  the  grant  of 
authority  to  the  Forest  Service. 

Similarly,  I  believe  that  it  is  within  the  discre- 
tionary {Dowers  of  the  Secretary  of  the  Interior  to 
insist  upon  a  waiver  of  present  possessory  rights 
as  a  condition  of  the  establishment  of  the  reserva- 
tion. Such  a  practice  was  upheld  in  United  States  v. 
Santa  Fe  Pacific  Railroad   Co.,  314  U.S.   339. 

I  am  satisfied  finally  that  no  obstacle  to  the  at- 
tached order  can  be  found  in  the  existence  of  the 
Tongass  National  Forest.  This  forest  was  set  up 
subject  to  all  existing  rights,  including  rights  under 
the  act  of  May  17,  1884,  23  Stat.  26.  The  new  town 
reserve  boundaries  would  not  go  beyond  the  area 
which  the  Department  has  found  were  protected 
by  the  1884  Act.  As  a  matter  of  fact,  the  boundaries 
of  the  Hydaburg  Town  Reserve  have  been  modi- 
fied before,  on  several  occasions.  I  attach  a  map 
showing  the  extent  of  the  town  reserve  under 
Order  No.  1551  of  June  19,  1912. 

Mastin  G.  White, 

Solicitor. 


Status  of  Indian  Surplus  Lands 
Withdrawn  From  Public  Entry 


M-34796 
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Indian  surplus  lands  withdrawn  from  disposal, 
under  the  Departmental  Order  of  September  19, 
1934  (54  I.D.  559)  ,  pending  determination  of 
possible  return  of  the  land  to  tribal  ownership 
under  section  3  of  the  act  of  June  18,  1934  (48 
Stat.  984,  985,  25  U.S.C.  463) ,  cannot  be  returned 
to  tribal  ownership  when  the  Indians  concerned 
vote  to  exclude  themselves  from  the  1934  legis- 
lation, and  the  temporary  withdrawal  of  Sep- 
tember 19,  1934,  may  be  revoked  at  any  time. 


Mastin  G.  White,  Solicitor: 

Memorandum: 

To:  The  Director,  Bureau  of  Land  Manage- 

ment. 

From:         The  .Solicitor. 

Subject:  Departmental  order  of  September  19, 
1934. 

I  have  been  asked  whether  the  departmental  or- 
der of  September  19,  1934  (54  I.D.  559) -which 
withdrew  "oj>ened"  lands  of  certain  Indian  reser- 
vations from  disf>osal  pending  determinations  as 
to  whether  the  lands  should  be  restored  to  tribal 
ownership,  as  authorized  by  the  act  of  June  18, 
1934  (48  Stat.  984,  25  U.S.C.  461,  ei  seq.)-WAs 
issued  pursuant  to  the  general  legislation  govern- 
ing temporary  withdrawals  (act  of  June  25,  1910, 
36  Stat.  847,  as  amended  by  the  act  of  August  24, 
1912,  37  StaL  497,  43  U.S.C.  141-142),  or  pursuant 
to  the  act  of  June  18,  1934.  This  question  is  limited 
to  reservations  which,  subsequent  to  June  18,  1934, 
voted  to  reject  the  application  to  them  of  the  a< t 
of  that  date.* 

I  am  of  the  opinion  that  authority  for  those  with- 
drawals derives  from  the  general  legislation  autho- 
rizing temporary  withdrawals,  and  not  from  the  act 
of  June  18,  1934.  As  the  latter  statute  does  not 
apply  to  the  reservations  in  question,  it  can  afford 
no  semblance  of  authority  for  any  action  taken  to 
expand  the  area  of  those  reservations. 

It  has  been  suggested  that  the  decisions  of  the 
Department  have  been  in  conflict  on  the  question 
of  the  statutory  authority  for  the  withdrawal  order 
of  September  19,  1934.  I  see  no  inconsistency  in 
the  decisions. 

The  first  departmental  expression  on  the  subject 
is  found  in  the  Solicitor's  memorandiun  to  the 
.Secretary  dated  September  17,  1934.  This  memo- 
randum suggested  that  there  was  "doubt  as  to  the 
authority  of  the  Secretary  to  make  a  temporary 
withdrawal  under  section  3  of  the  Wheeler-Howard 
Act,"  but  indicated  clearly  that  there  was  no  doubt 
as  to  the  Secretary's  authority  to  make  a  tempo- 
rary withdrawal  under  the  act  of  June  25,  1910. 
The  Solicitor's  advice  that  the  withdrawal  be  ac- 
complished under  the  1910  act  was  followed  in 
substance.  The  withdrawal  order  of  September 
19,  1934,  was  cast  in  the  standard  language  of  a 
temporary  withdrawal  under  the  1910  legislation. 
The  lands  were  "temporarily  withdrawn  from  dis- 


'  According  to  information  supplied  by  the  Bureau  of  In- 
dian Affairs,  the  following  reservations  are  included  in  this 
category:  Klamath  River,  Coeur  d'  Alene,  Fort  Peck,  Crow, 
Umatilla,  Colville,  Spokane,  and  Wind  River. 
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posal  of  any  kind,  subject  to  any  and  all  existing 
valid  rights,  until  the  matter  of  their  permanent 
restoration  to  tribal  ownership,  as  authorized  by 
section  3  of  the  Act  of  June  18,  1934,  supra,  can 
be  given  appropriate  consideration"  (54  I.D.  563)  . 
Clearly,  the  act  of  June  18,  1934,  is  referred  to  here 
not  as  authority  for  the  temporary  withdrawal  but 
as  authority  for  a  possible  future  "permanent  res- 
toration to  tribal  ownership."  The  fact  that  the 
act  of  June  25,  1910,  is  not  specifically  cited  in  the 
order  is  immaterial.  This  act  was  essentially  con- 
firmatory of  a  departmental  practice  antedating 
the  act,  which  was  sustained  by  the  Supreme  Court 
in  United  States  v.  Midivest  Oil  Company,  236 
U.S.  459.  I  think  it  plain  that  the  advice  given  by 
Solicitor  Margold  in  his  memorandum  of  Sep- 
tember 17,  1934,  was  followed  in  substance,  if  not 
in  its  precise  words. 

The  Solicitor's  opinion  (M-30851)  dated  Au- 
gust 12,  1942,  is  consistent  with  the  foregoing,  in- 
asmuch as  it  refers  (at  page  15)  to  the  withdrawal 
order  as  issued  under  the  act  of  June  25,  1910. 

Equally  consistent  with  the  foregoing  views  is  the 
memorandum  of  the  Acting  Solicitor  to  the  Secre- 
tary (M-33936)  dated  October  9,  1945.  This  mem- 
orandum does  not  suggest  that  the  order  of  Sep- 
tember 19,  1934,  was  issued  pursuant  to  the  act  of 
June  18,  1934,  but  rather  that  a  supplementary 
order  might  be  issued  pursuant  to  the  1934  act. 

Nor  do  I  find  any  inconsistency  with  the  fore- 
going views  in  the  case  of  George  P.  Morgan  (56 
I.D.  3),  decided  September  18,  1936,  which  dealt 
with  lands  of  a  reservation  which  had  been  brought 
within  the  scope  of  the  act  of  June  18,  1934,  by 
vote  of  the  resident  Indians.  The  question  of 
whether  the  extension  of  the  act  of  June  13,  1934, 
to  a  reservation  had  the  effect  of  changing  a  tem- 
porary withdrawal  to  a  permanent  one  does  not 
arise  in  the  present  case.  Consideration  of  that 
question  may  therefore  be  deferred  until  a  case 
arises  in  which  that  issue  is  necessarily  presented. 
Nor  is  it  intended  here  to  express  any  opinion  as 
to  the  modes  in  which  ceded  lands  may  be  disposed 
of,  in  view  of  the  agreements  of  cession  and  the 
proclamations   made   pursuant    thereto. 

So  far  as  concerns  the  reservations  which  have 
voted  themselves  out  of  the  act  of  June  18,  1934, 
I  think  it  plain  that  the  withdrawal  of  September 
19,  1934,  is  only  a  temporary  withdrawal,  which 
does  not  enlarge  the  prior  rights  of  the  Indians  in 
the  land  withdrawn  or  limit  the  authority  of  the 
United  States  to  restore  such  lands  to  entry. 

Mastin  G.  White, 

Solicitor. 


Leasing  Enterprise  of  the  Nez  Perce 
Tribe 

November  5,  1947. 

Memorandum: 

To:  The  Commissioner  of  Indian  Affairs. 

From:        The  Solicitor. 

Subject:     Leasing    Enterprise    of    the    Nez    Perce 
1  ribe. 

It  appears  from  your  memoranda  of  September 
10  and  October  24  that  the  Nez  Perce  Tribe,  which 
is  under  the  jurisdiction  of  the  Northern  Idaho  In- 
dian Agency,  Lapwai,  Idaho,  has  requested  the 
approval  of  a  tribal  lease  management  enterprise 
which  will  handle  the  clerical  and  ministerial  de- 
tails in  connection  with  the  leasing  of  tribal  and 
allotted  lands  located  not  only  on  the  Nez  Perce 
reservation  but  also  on  several  other  reservations 
under  the  jurisdiction  of  the  same  agency.  You  re- 
quest that  I  advise  you  whether  my  opinion  of  De- 
cember 6,  1946,  which  upheld  the  legality  of  a 
lease  management  enterprise,  which  was  confined 
to  a  single  tribe  and  reservation,  would  also  be 
applicable  to  the  proposed  enterprise  of  the  Nez 
Perce  Tribe. 

I  am  of  the  opinion  that  the  greater  scope  of 
the  Nez  Perce  enterprise  would  not  afford  a  proper 
basis  for  questioning  the  validity  of  its  operations. 
In  my  opinion  of  December  6,  1946,  I  jx)inted  out 
that  a  leasing  enterprise  "would  be  no  less  tribal 
in  character  because  it  would  involve  participation 
in  the  management  of  individual  lands"  (p.  2) , 
and  it  seems  to  me  immaterial  that  such  lands  are 
not  all  located  on  the  same  reservation,  since  no 
tribe,  even  if  incorporated,  has  been  granted  di- 
rect authority  over  the  leasing  of  allotted  land, 
and  the  power  to  lease  such  land  depends  upon  the 
consent  of  the  allottee,  as  well  as  upon  other  fac- 
tors, namely,  the  failure  of  the  statutes  to  establish 
any  particular  ministerial  requirements,  and  the 
power  of  the  Secretary  to  delegate  ministerial  func- 
tions to  tribal  bodies.  The  same  considerations 
would  support  the  leasing  of  tribal  lands,  even  if 
there  were  doubt  that  the  power  of  the  Secretary 
under  the  annual  appropriation  act  to  establish 
"tribal"  enterprises  extended  to  the  establishment 
of  nuilti-tribal  enterprises.  As  a  matter  of  fact,  the 
Department  has  hitherto  made  delegations  which 
cut  across  tribal  membership  and  reservation 
boundaries.  Thus,  in  many  instances,  authority  has 
been  delegated  to  the  tribal  court  of  a  particular 
reservation  to  exercise  law  and  order  jurisdiction 
over  Indians  living  on  that  reservation,  although 
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they  were  not  members  ot  the  tribe  tor  which  the 
court  had  originally  been  established,  and  in  some 
instances  the  judge  of  a  particular  court  has  been 
authorized  to  function  on  more  than  one  reser- 
vation. 

I  assume,  of  course,  that  all  the  interested  allot- 
tees and  tribes  will  give  their  consent  to  the  han- 
dling of  their  leases  by  the  Nez  Perce  lease  man- 
agement enterprise. 

Mastin  G.  White, 

Solicitor. 


Surplus  Government  Property  For 
Navajo  Program 

November  20,  19-i7. 

Memorandum 

To:  .'\ssistant  Secretary  VVarne. 

From:        The  Solicitor. 

Subject:     Navajo  program. 

Jn  your  memorandum  of  November  18  discus- 
sing the  Secretary's  suggestion  that  surplus  Army 
and  Navy  material,  to  be  released  by  the  President 
on  an  emergency  basis,  be  made  an  element  of  the 
Navajo  program,  you  refer  to  "some  legal  opinion 
*  *  *  against  the  authority"  to  include  this  ele- 
ment in   the   program. 

This  reference  probably  relates  to  an  informal 
expression  of  opinion  by  counsel  for  the  Bureau 
of  Indian  Affairs,  with  the  concurrence  of  the  As- 
sociate Solicitor,  that  the  act  of  luly  25,  1947 
(Public  Law  233,  80th  Cong.)  would  not  atithorize 
the  President  to  release  surplus  property  to  re- 
lieve distress  on  the  Navajo  Reservation  this  com- 
ing winter. 

The  act  mentioned  above  empowers  the  Presi- 
dent to  transfer  surplus  property  to  the  Federal 
Works  Agency  without  reimbursement  "whenever 
the  President  shall  determine  it  to  be  necessary  or 
appropriate  because  of  flood  or  other  catastrophe." 
The  act  then  authorizes  the  Federal  Works  Agency, 
in  turn,  to  loan  or  transfer  such  surplus  property, 
with  or  without  monetary  consideration,  "to  states 
and  local  governments  situated  in  any  area  struck 
by  such  flood  or  catastrophe  *    *   *." 

It  would  be  for  the  President  and  the  Federal 
Works  Agency  to  determine  the  scojx:  of  their 
powers  under  this  statute.  I  feel  bound  to  observe, 
however,  that  this  Department  could  hardly  urge  a 
construction  of  the  statute  which  would  be  incon- 
sistent with  its  terms.  Even  if  the  Navajo  Tribe 
could  legitimately  be  regarded  as  a  "local  govern- 


ment" within  the  meaning  of  the  statute,  the  con- 
ditions of  distress  which  have  long  existed  on  the 
Navajo  Reservation  could  hardly  be  fitted  into  the 
category  of  a  "catastrophe,"  because  that  term 
suggests  a  sudden  calamity. 

However,  surplus  property  is  generally  available 
to  Government  agencies  in  carrying  out  their 
functions.  While  the  transfer  of  surplus  proj:>erty 
normally  involves  an  exchange  of  funds,  the  Bu- 
reau of  Indian  Affairs  has  secured  a  niunber  of 
statutory  authorizations  which  have  enabled  it  to 
secure  considerable  amounts  of  surplus  property 
without  any  payments  from  its  appropriations. 
Among  these  authorizations  is  the  item  in  the  In- 
terior Department  Appropriation  Act.  1947  (60 
Stat.  348,  363)  ,  which  authorizes  the  Bureau  of 
Indian  Affairs  "to  acquire  by  transfer  without  ex- 
change of  funds  (for  three  years  beginning  July 
1,  1946),  from  the  War  Department,  the  Navy  De- 
partment, the  Department  of  Agriculture,  or  the 
War  Assets  Administration,  ecjuipment,  materials, 
and  supplies  of  all  kinds,  with  an  appraised  value 
of  not  to  exceed  $6,300,000  from  the  sinplus  stores 
of  these  agencies,  for  use  in  the  schools,  hospitals, 
and  agencies,  or  by  any  operating  division  of  the 
Bureau  of  Indian  Affairs  in  the  United  States  and 
Alaska  *  *  *."  I  understand  that  several  million 
dollars'  worth  of  surplus  property  may  still  fjc  ob- 
tained under  this  aiuhorization.  Such  properly 
could  doubtless  be  used  to  provide  a  considerable 
amoimt  of  relief  for  the  Navajo  Indians.  To  the 
extent  provided  by  this  statutory  aiuhorization, 
the  use  of  surplus  property  could  be  made  an 
element  of  the   Navajo  program. 

Mastin  G.  White, 

Solirilor. 


Organization  of  the  Nooksack  Indians 
Under  the  Indian  Reorganization  Act 


M-35013 


December  9,  1947. 


For  Indians  to  be  able  to  organize  under  section 
16  of  the  Indian  Reorganization  Act  of 
June  18,  1934  (48  Stat.  987,  25  U.S.C.  sec.  476) , 
they  must  constitute  a  "tribe,  or  tribes,  residing 
on  the  same  reservation,"  Therefore,  the  Nook- 
sack  Indians  of  the  State  of  Washington,  for 
whom  no  reservation  has  ever  been  set  aside  and 
who  possess  no  recognized  tribal  status,  are  not 
eligible  to  organize  under  this  provision  of  the 
Indian  Reorganization  Act. 
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Mastin  G.  White,  Solicitor: 

Memorandum 

To:  The  Commissioner  of  Indian  Aflairs. 

From:        The  Solicitor. 

Subject:     Proposed  constitution  for  the  Nooksack 
Indians. 

I  am  returning  to  you  the  proposed  constitution 
for  the  Nooksack  Indians  of  the  State  of  Wash- 
ington, together  with  the  covering  letter  to  the 
Superintendent  of  the  Tulalip  Agency  calling  an 
election  for  the  purpose  of  enabling  these  Indians 
to  vote  on  the  proposed  constitution. 

For  Indians  to  be  able  to  organize  under  section 
16  of  the  Indian  Reorganization  Act  of  June  18, 
1934  (48  Stat.  987.  25  U.S.C.  sec.  476),  they  must 
constitute  a  "tribe,  or  tribes,  residing  on  the  same 
reservation."  The  Nooksack  Indians  do  not  fit  this 
description. 

The  Nooksack  Indians  hold  no  tribal  land.  No 
reservation  has  ever  been  set  apart  for  them  by 
treaty,  act  of  Congress,  or  Executive  order.  Some  of 
them  received  homestead  allotments  on  the  public 
domain,  but  apparently  these  are  noncontiguous. 
Although  they  all  live  in  Whatcomb  County,  they 
do  not  live  in  any  one  locality.  No  lands  appear 
to  have  been  purchased  for  them  pursuant  to  the 
acquisition  provisions  of  the  Indian  Reorganiza- 
tion Act. 

The  Nooksack  Indians  were  included  in  the 
enumeration  of  the  tribes  or  bands  of  nontreaty 
Indians  who  were  authorized  to  sue  the  United 
States  in  the  jurisdictional  act  of  February  12, 
1925  (43  Stat.  886)  ,  and,  pursuant  to  that  act,  they 
asserted  a  claim  against  the  United  States  based  on 
aboriginal  occupancy  of  lands  alleged  to  have  been 
taken  from  them  by  the  United  States.  In  the 
subsequent  litigation,  however,  the  Court  of  Claims 
found  that  the  lands  claimed  by  the  Nooksack  In- 
dians were  ceded  to  the  United  States  by  the  In- 
dians who  were  parties  to  the  Point  Elliott  Treaty 
of  January  22,  1855  (12  Stat.  927)  ,  and  that  on  the 
basis  of  the  evidence  there  was  no  possibility  "of 
definitely  determining  the  exact  status  of  the  In- 
dians and  the  relationship  between  them  and  the 
Government."  Dtiwamish,  et  al.  Indians  v.  United 
Stales,  79  Ct.  CI.  530,  606,  cert,  denied  295  U.S. 
755. 

The  Court  stated  in  the  Dtiwamish  case:  "There 
is  no  doubt  that  after  the  execution  of  the  Point 
Elliott  Treaty  they  [the  Nooksack  Indians]  were 
placed  under  the  charge  of  an  Indian  agent,  and 


after  the  ratification  of  the  treaty  came  under  the 
charge  of  the  Indian  agent  for  the  Lummi  Reserva- 
tion, and  participated  in  the  distribution  of  bene- 
fits set  forth  in  the  treaty."  In  this  connection,  the 
court  cited  the  Re{X)rt  of  the  Commissioner  of  In- 
dian Affairs  for  the  year  1877,  p.  198.  Earlier  re- 
IX)rts  of  the  Commissioner  indicate  that  while  the 
Nooksack  Indians  probably  constituted  at  one  time 
a  separate  tribe  or  band  in  contact  with  the  Lummi 
Indians,  they  later  became  allied  with  the  Lummi 
Tribe  (1854,  p.  257;  1857,  p.  326;  1858,  p.  223; 
1867,  p.  59;  1870,  p.  17)  .  The  Handbook  of  Ameri- 
can Indians  (Bureau  of  American  Ethnology,  Bulle- 
tin 30,  Part  2)  gives  the  following  information 
with  respect  to  the  Nooksack  Indians: 

"Nooksack  (Mountain  men)  .  The  name 
given  by  the  Indians  on  the  coast  to  a  Salish 
tribe,  said  to  be  divided  into  three  small  bands, 
on  a  river  of  the  same  name,  in  Whatcomb  Co., 
Wash.  About  200  Nooksack  were  officially 
enumerated  in  1906,  but  Hill-Tout  says  there 
are  only  about  6  true  male  Nooksack.  They 
speak  the  same  dialect  as  the  Squawmish,  from 
whom  they  are  said  to  have  separated." 

On  the  basis  of  the  existing  authorities,  and  in 
the  absence  of  other  evidence,  it  is  noit  possible  for 
me  to  conclude  that  the  Nooksack  Indians  consti- 
tute a  "tribe,  or  tribes,  residing  on  the  same  reser- 
vation," which  may  adopt  a  constitution  pursuant 
to  the  provisions  of  the  Indian  Reorganization  Act. 

Mastin  G.  White, 

Solicitor. 


Leasing  of  Re.stricted  Indian  Land 
IN  THE  State  of  Washington 


M-34996 


December  9,  1947. 


The  act  of  August  9,  1946  (60  Stat.  962),  permit- 
ting the  long-term  leasing  of  restricted  Indian 
lands  in  the  State  of  Washington  for  business  and 
certain  other  purposes  furnishes  no  new  author- 
ity for  leases  of  a  farming  or  agricultural  char- 
acter. 

The  planting  and  growing  of  an  asparagus  crop 
constitutes  a  farming  or  agricultural  operation, 
and  a  lease  for  the  use  of  land  for  the  produc- 
tion of  asparagus  is  not  a  lease  for  a  business 
purpose. 
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Mastin  G.  White,  Solicitor: 

Memorandum 

To:  The  Commissioner  of  Indian  Affairs. 

From:        The  Solicitor. 

Subject:     Leasing  of  restricted  Indian  land  in  the 
State  of  Washington. 

You  have  asked  for  my  opinion  as  to  whether 
the  act  of  August  9,  1946,i  authorizes  the  negotia- 
tion of  long-term  leases  of  restricted  allotted  In- 
dian land  in  the  State  of  Washington  for  the  plant- 
ing of  asparagus.  The  California  Packing  Corpora- 
tion of  Toppenish,  Washington,  desires  to  obtain 
that  type  of  lease  covering  two  Indian  allotments 
on  the  Yakima  Indian  Reservation,  Washington. 
You  state  that,  apart  from  the  1946  act,  allotted 
land  may  be  leased  for  a  maximum  period  of  five 
years  for  agricultinal  purposes,  but  that  such  a  term 
is  not  long  enough  for  the  growing  of  asparagus  at 
a  profit  because  of  the  large  initial  investment 
which  must  be  made  by  the  lessee  and  the  slow 
development  of  the  crop.  The  prospective  lessee  has 
stated  that  a  twenty-year  lease  would  be  required. 
The  two  Indian  allottees  involved  have  expressed 
their  willingness  to  enter  into  such  a  lease. 

The  question  is  whether  a  lease  of  allotted  land 
for  the  production  of  asparagus  would  be  a  lease 
for  a  "business"  purpose,  as  that  term  is  used  in  the 
act   of   August   9,    1946. 

It  appears  to  be  agreed   that   the   planting  and 


'60  Stat.  962.  25  U.S.C.A.  sees.  403b,  403c  (Supp.  1946): 
"That  notwithstanding  any  other  provisions  of  law,  with  the 
consent  in  writing  of  the  individual  Indian,  association  of 
Indians,  or  Indian  tribe  concerned,  any  restricted  Indian 
lands  situated  within  the  State  of  Washington,  may  be 
leased  for  religious,  educational,  recreational,  business,  or 
public  purposes,  including,  but  not  limited  to,  airports,  ex- 
perimental station,  stockyards,  warehouses,  and  grain  ele- 
vators, for  periods  not  to  exceed  twenty-five  years  under 
such  rules  and  regulations  as  the  Secretary  of  the  Interior 
may  prescribe:  Provided,  That  nothing  in  this  Act  shall 
be  deemed  to  authorize  leases  for  the  exploitation  of  any 
natural    resources. 

"Sec.  2.  Such  leases  may  be  made  only  by  the  individual 
Indian  owner  of  the  land  or  by  the  authorized  representa- 
tives of  the  tribe  or  group  of  Indians  to  whom  the  land  be- 
longs, subject  to  the  approval  of  the  Secretary  of  the  In- 
terior or  his  authorized  representative.  Restricted  allotments 
of  deceased  Indians,  when  the  heirs  or  devisees  cannot  agree 
on  a  lease,  may  be  leased  for  them  in  the  manner  prescribed 
by  the  Act  of  July  8,  1940  (54  Stat.  745,  ch.  554)  .  No  lease 
shall  be  made  by  or  on  Ijchalf  of  any  tribe  for  a  longer 
period  than  is  or  may  be  authorized  by  the  tribal  constitu- 
tion, charter,  or  ordinances.  Nothing  contained  in  this  Act 
shall  be  construed  to  repeal  any  authority  to  lease  restricted 
lands  which  any  Indian,  Indian  tribe,  or  official  of  the  De- 
partment of  the  Interior  would  have  in  the  absence  of  this 
Act." 


cultivation  of  an  asparagus  crop  constitute  a  farm- 
ing or  agricultural  operation.- 

The  word  "business"  can  be  used  in  a  very  com- 
prehensive sense  to  embrace  everything  about 
which  a  person  can  be  employed;  or  which  occupies 
the  time,  attention,  and  labor  of  men  for  the  pur- 
pose of  a  livelihood  or  profit.'  However,  it  is  my 
opinion  that  Congress  did  not  intend  to  place  such 
a  comprehensive  meaning  on  the  term  "business" 
as  it  used  in  the  1946  act.  The  use  of  this  word  in 
its  broadest  sense  would  probably  have  covered  all 
kinds  of  leases,  and  in  that  event  it  would  have 
been  unnecessary  to  mention  the  other  types  of 
leases  in  section  1  of  the  act  or  to  preserve  in  sec- 
tion 2  the  existing  authority  to  issue  leases. 

When  granting  authority  for  the  leasing  of  re- 
stricted Indian  lands,  Congress  from  a  very  early 
date  has  made  a  distinction  between  the  different 
classes  of  leases  authorized  in  the  various  statutes, 
and  has  frecjuently  referred  to  "business"  leases  as 
constituting  a  class  separate  from  leases  for  mining, 
farming,  grazing,  or  other  pur{x>ses.*  Hence  it  ap- 
pears that  Congress,  in  Indian  leasing  laws,  has 
customarily  used  the  word  "business"  in  its  rela- 
tively narrow  sense  as  pertaining  to  a  commercial 
or  industrial  establishment  or  enterprise.  (Web- 
ster's New  International  Dictionary,  2d  ed.)  In  the 
absence  of  anything  pointing  to  a  contrary  con- 
clusion, it  can  be  assumed  that  Congress  followed 
its  usual  practice  when  enacting  the  act  of  August 
9,  1946,  and  that  the  reference  therein  to  leases 
for  "business"  purposes  was  intended  to  authorize 
leases  for  commercial  or  industrial  establishments 
or  enterprises,  a  category  separate  from  leases  for 
agricidtural  purposes.  That  such  was  the  view  of 
this  Department  is  clearly  indicated  by  the  Secre- 
tary's report  dated  June  29,  194.5,  to  the  Chairman 
of  the  Senate  Committee  on  Indian  Affairs  regard- 
ing the  bill  which  later  became  the  act  of  August 
9.  1946.  After  recommending  the  bill's  enactment, 
the  report  stated:  "The  provisions  of  the  bill  would 
not  extend  to  mineral  leases,  or  to  farming  and 
grazing  leases  and  permits,  and  would  not  alter  the 
conditions  imposed  by  existing  law  with  respect  to 
such    instruments." 

It  is  concluded,  therefore,  that  the  act  of  August 
9,  1946,  creates  no  new  authority  for  the  leasing  of 
allotted  lands  in  the  State  of  Washington  for  agri- 
cidtural purposes,  including  the  production  of  as- 


=  Sec  Farmer's  Bulletin  No.  1646,  U.S.  Dept.  of  Agricul- 
ture (1947)  :  Encyc.  Brit.   (1926)  ,  vol.  2,  p.  765. 

""Flint  V.  Slotie  Tracy  Co.,  220  U.S.  107,  171  (1911):  1 
Bouvier's  Law  Diet.,  p.  406   (1914)  . 

'  Acts  of  August  15,  1894  (28  Stat.  286,  305)  :  March  2. 
1895  (28  Stat.  876,  900);  June  10,  1896  (29  Stat.  321,  340): 
June  7,  1897  (30  Stat.  62,  72,  85)  ;  February  14,  1920  (41 
Stat.  408,  415)  . 
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paragus.  Leases  ot  that  character  are  governed  by 
the  authority  which  exists  apart  from  the  194G  act. 

Mastin  G.  White, 

Solicitor. 


Alaska  Reservation  Establishment  Policy 
AND  Adjudication  of  Native  Claims 

January  1-f,  19-t8. 

Memorandum 

To:  Assistant  Secretary  VVarne. 

From;        The  Solicitor. 

Subject:     Native  possessory  rights  in  Alaska. 

Your  noite  of  December  22,  1947,  together  with 
the  memorandum  dated  December  4  and  Decem- 
ber 1 1  from  the  Chief  Counsel  and  the  Director, 
respectively,  of  the  Division  of  Territories  and 
Island  Possessions  relative  to  the  subject  stated 
above,  did  not  reach  me  until  January  12,  1948. 
Consequently,  it  was  not  possible  for  me  to  comply 
with  your  request  for  a  response  not  later  than 
January  7,   1948. 

As  I  understand  the  memoranda  from  the  offi- 
cials of  the  Division  of  Territories  and  Island  Pos- 
sessions, they  propose:  (a)  that  no  additional  res- 
ervations for  the  natives  of  Ahiska  be  established 
by  the  Secretary  of  the  Interior;  and  (b)  that  the 
Secretary  of  the  Interior  resume  the  program  which 
was  inaugurated  in  1944,  and  which  was  subse- 
quently suspended,  for  the  "adjudication"  of  the 
claims  of  jx)ssessory  rights  over  lands  in  the  Terri- 
tory of  Alaska  asserted  by  native  tribes  or  groups. 
It  seems  to  me  that  these  proposals  are  mutually 
inconsistent. 

It  is  my  view  that  a  resumption  of  the  program 
for  the  "adjudication"  by  the  Secretary  of  the 
claims  of  possessory  rights  asserted  by  native  tribes 
or  groups  in  Alaska  would  serve  no  useful  pur- 
pose unless  it  were  expected  that  such  "adjudica- 
tions" would  be  followed  with  reasonable  prompt- 
ness by  affirmative  actions  designed  to  give  legal 
effect  to  the  findings  and  conclusions  which  indi- 
cate the  existence  of  native  possessory  rights  over 
particular  areas.  Even  though  it  may  be  based 
upon  evidence  adduced  at  a  formal  hearing  and 
may  be  characterized  by  formalism  in  phraseology 
and  arrangement,  a  pronouncement  by  the  Secre- 
tary of  the  Interior  to  the  effect  that  a  native  tribe 
or  group  has  possessory  rights  with  respect  to  a 
particular  area  of  land  is,  after  all,  a  mere  ex- 
pression of  opinion,  with  which  other  persons  may 
agree  or  disagree  according  to  their  inclinations, 
unless   something   further   is   done    to    cause    legal 


consequences  to  flow  from  such  pronouncement.  \ 
Mere  expressions  of  opinion  on  the  subject  of  na- 
tive possessory  rights  in  Alaska  are  not  sufficiently 
valuable,  in  my  judgment,  to  justify  the  trouble 
and  expense  that  would  be  necessary  in  order  to 
develop  the  esssential  factual  data  required  for  the 
drafting  and  issuance  of  Secretarial  pronounce- 
ments upon  the  claims  of  possessory  rights  asserted 
by  the  various  native  tribes  or  groups  in  Alaska. 

It  will  be  recalled  that,  after  the  Department 
inaugurated  the  program  for  the  "adjudication"  of 
the  claims  of  possessory  rights  made  by  Alaskan 
natives,  extensive  proceedings  were  had  in  connec- 
tion with  the  claims  of  the  natives  of  Hydaburg, 
Klawock,  and  Kake.  At  the  conclusion  of  these  pro- 
ceedings, the  Secretary  of  the  Interior  issued  a 
"decision"  dated  July  27,  1945,  and  a  supplemental 
"decision"  dated  January  11,  1946,  in  which  he 
purported  to  define  the  areas  with  respect  to  which 
the  natives  of  the  three  communities  have  valid 
possessory  rights.  However,  no  further  affirmative 
action  was  taken  for  the  purpose  of  causing  legal 
consequences  to  How  from  the  Secretary's  findings 
and  conclusions.  Therefore,  I  do  not  believe  that 
the  Secretary's  pronouncements  in  connection  with 
the  claims  asserted  by  the  natives  of  Hydaburg, 
Klawock,  and  Kake  represented  any  substantial 
contribution  to  the  settlement  of  the  controversial 
issues  involved  in  these  claims. 

The  Secretary  of  the  Interior  has  ample  power 
affirmatively  to  give  legal  effect  to  any  findings  and 
conclusions  which  he  has  previously  made,  or  which 
he  may  subsequently  make,  concerning  the  areas  in 
Alaska  over  which  native  tribes  or  groups  have 
possessory  rights.  This  can  be  accomplished  by 
designating  such  areas  as  reservations  for  the  bene- 
fit of  the  particular  native  groups  having  such 
possessory  rights.  Authority  to  take  action  along 
this  line  is  vested  in  the  Secretary  of  the  Interior 
by  section  2  of  the  act  of  May  1,  1936  (48  U.S.C. 
858a)  .  Once  an  area  has  been  reserved  for  a  native 
tribe  or  group  under  this  statutory  authority,  the 
management  of  the  property  can  be  vested  in  such 
tribe  or  group  through  the  mechanism  afforded  by 
the  Indian  Reorganization  Act  (25  U.S.C.  461  et 
seq.)  . 

It  seems  to  me  that  the  determination  by  the 
Secretary  of  the  areas  over  which  native  tribes  or 
groups  in  Alaska  have  possessory  rights,  the  prompt 
reservation  of  these  areas  for  the  benefit  of  such 
tribes  or  groups,  and  the  utilization  of  the  mech- 
anism made  available  by  the  Indian  Reorganization 
Act  for  the  vesting  of  the  management  of  such 
properties  in  the  native  tribes  or  groups,  would 
constitute  a  proper  and  effective  procedure  for  the 
settlement    of    the    uncertainties    which    presently 
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exist  in  connection  with  the  subject  ot  native  pos- 
sessory rights  in  Alaska. 

On  the  other  hand,  if  an  administrative  poHcy 
against  the  designation  of  such  areas  as  Indian 
reservations  is  to  be  adopted,  then,  as  indicated 
above,  I  believe  that  the  constructive  results  which 
might  be  accomplished  by  resuming  the  program 
for  the  making  of  Secretarial  pronouncements  con- 
cerning the  areas  which  are  affected  by  native  pos- 
sessory rights  would  not  be  sufficient  to  justify  the 
expenditure  of  time  and  effort  which  would  be 
necessary  in  order  to  carry  out  the  program. 

Your  note  and  attachments  are  returned  to  you. 

Mastin  G.  White, 

SoHcito) . 


Delegation  of  Power  to  Indian 
Field  Officers 


M-35027 


March  2,  194  S. 


The  Secretary  may  delegate  to  the  Commissioner  of 
Indian  Affairs  authority  to  approve  expenditures 
from  Metlakatla  tribal  funds.  Such  a  delegation 
clearly  may  be  made  under  the  act  of  August  28, 
1937  (50  Stat.  873)  ,  which  provides  merely  that 
expenditures  from  such  funds  may  be  made 
"under  such  rules  and  regulations"  as  the  Secre- 
tary of  the  Interior  may  prescribe.  Although 
statutes  permitting  expenditures  from  other  trib- 
al funds  require  the  "approval"  of  the  Secre- 
tary ot  the  Interior,  the  function  is  nevertheless 
delegable  to  the  Commissioner  of  Indian  Affairs 
under  general  rules  and  regulations  pursuant  to 
the  provisions  of  the  act  of  August  8,  1946  (60 
Stat.  939,  25  U.S.C.A.  sec.  la) . 

Although  under  the  terms  of  Departmental  Order 
No  2326  of  May  26,  1947,  the  Commissioner  of 
Indian  Affairs  was  given  power  to  subdelegate  to 
District  Directors  of  the  Bureau  of  Indian  Af- 
fairs authority  to  pass  on  resolutions  and  ordi- 
nances of  tribes  organized  under  the  Indian  Re- 
organization Act  of  June  18,  1934  (48  Stat.  984) , 
it  would  be  advisable  for  the  Secretary,  in  order 
to  minimize  the  danger  of  attacks  in  the  courts 
upon  the  validity  of  ordinances  or  resolutions 
approved  by  District  Directors,  to  issue  to  them 
instructions  of  a  more  precise  character  than  the 
directive  that  was  given  to  the  Commissioner  by 
the  Secretary  in  Order  No.  2326. 

Order  No.  2326  may  legally  be  extended  to  other 
forms  of  tribal  action  than  legislation.  Thus  the 
Secretary  may  delegate  to  the  Commissioner  un- 
der appropriate  regulations  the  approval  of  tribal 


contracts  which  now  require  Secretarial  approval. 
It  would  seem  doubtful,  however,  whether  any- 
thing would  be  gained  by  facilitating  through 
delegation  the  making  of  per  capita  payments, 
since  the  Department  has  steadfastly  opposed 
such  payments,  because  of  their  adverse  effects 
upon    the   economies   of    the   tribes. 

Mastin  G.  White,  Solicitor: 

Memorandum 

To:  Assistant  Secretary  Warne. 

From:         I  he  Solicitor. 

Subject:     Delegation  of  authority   to  Indian    field 
offices. 

I  have  reviewed  the  comments  made  by  the 
Bureau  of  Indian  Affairs  and  by  the  Division  of 
Budget  and  Administrative  Management  in  re- 
sponse to  your  memorandum  of  December  4  which 
raised  the  tjuestion  whether  ordinances  of  the  Met- 
lakatla Village  Council  should  continue  to  be  for- 
warded to  Washington  for  approval.  At  the  same 
time,  you  suggested  that  the  Bureau  of  Indian  Af- 
fairs review  its  administrative  procedures  with  a 
view  to  determining  whether  further  delegations 
of  authority  could  not  be  made  to  its  field  offices. 

The  Acting  Commissioner  of  Indian  Affairs  ex- 
jjlains  that  Metlakatla  ordinances  "are  submitted 
to  the  Department  for  approval  in  compliance  with 
the  act  of  August  28,  1937  (50  Stat.  873) ."  The  act 
mentioned  deals  solely  with  expenditures  from  reve- 
nues, and  it  provides  merely  that  expenditures  mav 
be  made  "under  such  rules  and  regulations"  as  the 
Secretary  of  the  Interior  may  prescribe.  Any  Secre- 
tarial function  under  this  act,  except  the  power  to 
prescribe  general  rules  and  regulations,  is  clearly 
delegable,  quite  apart  from  the  authority  to  dele- 
gate which  is  provided  by  the  act  of  August  8, 
1946  (60  Stat.  939,  25  U.S.C.A.  sec  la) . 

I  note  that  the  Acting  Commissioner  of  Indian 
Affairs  advises  that  regulations  are  being  drafted 
"with  a  view  to  delegating  authority  to  the  field 
to  pass  on  expenditures  from  Metlakatla  funds." 
However,  he  recommends  against  any  delegation  of 
authority  to  the  field  to  pass  on  expenditures  from 
other  tribal  funds,  which,  like  the  Metlakatla 
funds,  are  on  deposit  in  the  Treasury  of  the  United 
States  as  trust  funds  but  which  are  subject  to  ex- 
penditure with  the  approval  of  the  Secretary  of  the 
Interior.^  The  function  of  passing  on  expenditures 

'  Such  provisions  are  made  by  the  act  of  June  20,  1936 
(49  Stat.  1543)  ,  governing  Crow  tribal  funds;  the  act  of 
June  7,  1944  (58  Stat.  271)  ,  goverining  Minnesota  Chippewa 
tribal  funds;  the  act  of  June  24.  1946  (60  Stat.  302)  ,  govern- 
ing Flathead  tribal  funds;  and  the  act  of  May  19.  1947 
(Public  Law  74,  80th  Cong.)  ,  governing  Shoshone  and 
Arapahoe   tribal   funds. 
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from  these  funds  is  clearly  delegable  to  field  offi- 
cials of  the  Bureau  of  Indian  Affairs  under  the  act 
of  August  8,  1946.-  Therefore,  the  question  of 
whether  such  a  delegation  shall  be  made  is  one  of 
policy.  In  this  connection,  the  Director  of  the  Di- 
vision of  Budget  and  Administrative  Management 
is  of  the  opinion  that  the  Bureau  of  Indian  Af- 
fairs needs  to  improve  its  practices  and  auditing 
facilities  before  such  a  delegation  is  made. 

It  appears  also  that  the  Acting  Commissioner  of 
Indian  Affairs  has  under  consideration  the  possi- 
bility of  subdelegating  to  his  District  Directors 
authority  to  pass  on  resolutions  and  ordinances  of 
tribes  organized  under  the  Indian  Reorganization 
Act  of  June  18,  1934  (48  Stat.  984) .  The  Acting 
Commissioner  already  has  the  power  to  make  this 
subdelegation  under  the  terms  of  Departmental 
Order  No.  2326  of  May  26,  1947,  which  authorized 
the  Commissioner  of  Indian  Affairs  to  approve 
such  resolutions  and  ordinances  and  to  subdelegatc 
this  authority  to  his  subordinates,  except  the  super- 
intendents of  reservations. 

The  Acting  Commissioner  believes,  however,  that 
the  subdelegation  mentioned  in  the  preceding  para- 
graph should  not  be  made  until  the  personnel  in 
the  District  offices  has  been  trained  to  handle  the 
problems  involved  in  tribal  relations.  I  agree  cer- 
tainly that  extreme  caution  in  this  matter  woidd 
be  appropriate.  The  problems  involved  in  passing 
on  tribal  legislation  are  of  a  most  delicate  kind. 
The  scope  of  tribal  legislation  is  extremely  broad, 
since  it  involves  most  aspects  of  criminal  and  civil 
jurisdiction  over  the  members  of  the  tribes,  as  well 
as  the  control  and  disposition  of  tribal  resources 
and  property,  and  the  relations  of  the  tribes  with 
non-members.  In  reviewing  tribal  legislation,  the 
officer  of  the  Department  exercising  the  function 
stands  in  much  the  same  relation  to  a  tribe  as  a 
governor  or  mayor  reviewing  State  or  municipal 
legislation,  and  not  only  legal  but  practical  and 
political  considerations  must  be  taken  into  account. 
The  approval  of  an  unwise  or  unconstitutional 
tribal  ordinance  may  have  serious  conseqtiences. 
Moreover,  the  legal  problems  to  be  considered  in 
determining  the  constitutionality  of  a  tribal  ordi- 
nance are  often  very  difficult. 

If  the  Commissioner  were  to  subdelegate  to  Dis- 
trict Directors  the  power  to  pass  finally  upon  tribal 
resolutions  and  ordinances,  it  woidd  be  advisable, 
in  my  judgment,  for  the  Secretary  to  issue  for  their 
guidance  instructions  of  a  more  precise  character 


than  the  directive  that  was  given  to  the  Commis- 
sioner by  the  Secretary  in  Order  No.  2326.  That 
order  authorized  the  Commissioner  of  Indian  Af- 
fairs to  approve  any  "ordinance  or  resolution 
which,  in  his  judgment,  is  not  inconsistent  with  the 
provisions  of  any  act  of  Congress  or  of  any  treaty  or 
of  the  tribal  constitution  or  charter  under  which 
the  ordinance  or  resolution  was  adopted  *  *  *." 
Such  a  regidation,  which  is  of  the  most  general 
character,  may  be  appropriate  in  the  case  of  the 
Commissioner  of  Indian  Affairs,  an  "Officer  of  the 
United  States"  who  has  been  vested  by  Congress 
with  "the  management  of  all  Indian  Affairs"  (R.S. 
463:  25  U.S.C.  sec.  2) ,  but  the  action  of  a  District 
Director  under  such  a  broad  grant  of  discretionary 
power  might  entail  danger  of  an  attack  upon  the 
validity  of  an  approved  tribal  ordinance  or  resolu- 
tion.' 

I  note  also  that  the  Acting  Connnissioner  of  In- 
dian Affairs  suggests  the  advisability  of  extending 
Order  No.  2326  to  all  tribal  actions,  such  as  the 
making  of  per  capita  payments  and  contracts  re- 
quiring departmental  approval.  I  can  see  no  ob- 
jection, either  on  grotmds  of  law  or  policy,  against 
delegating  the  approval  of  contracts  of  incorpo- 
rated tribes.  The  amount  to  be  paid  under  such 
contracts  are,  as  a  rule,  not  very  great;  what  is 
involved  is  a  particular  transaction  rather  than  an 
act  of  tribal  legislation;  and  the  charters  provide 
with  almost  imfailing  regularity  and  iniiformity 
merely  that  contracts  involving  the  payment  of 
money  by  the  tribal  corporation  in  excess  of  a  cer- 
tain amount  in  any  one  fiscal  year  "shall  be  sub- 
ject to  the  approval  of  the  Secretary  of  the  Inte- 
rior or  his  duly  authorized  representative"— a  pro- 
vision which  clearly  demonstrates  that  the  possi- 
bility of  delegation  was  contemplated.  As  for  per 
capita  payments,  consideration  should  be  given  to 
the  fact  that  a  large  per  capita  payment  may  ruin 
the  economy  of  a  tribe,  and  that  the  Department 
has  steadfastly  opposed  such  payments.  It  seems 
doubtful  whether  anything  would  be  gained  by 
facilitating  the  making  of  such  payments.  The  char- 
ters of  at  least  six  tribal  corporations  forbid  such 
payments  altogether,*  and  the  charter  of  the  Minne- 
sota Chippewa  Tribe  makes  no  provision  for  such 
payments. 

Mastin  G.  White, 

Solicitor. 


-  Only  the  statute  governing  expenditures  from  Shoshone 
and  Arapahoe  tribal  funds  provides  for  approval  by  the 
Secretary  of  the  Interior  or  an  official  designated  by  him. 
The  other  statutes  require  "approval"  by  the  Secretary  of 
the  Interior  but  the  act  of  August  8,  1946,  in  effect,  permits 
expenditures  to  be  made  under  general  rules  and  regula- 
tions. 


■'In  a  criminal  case  such  an  attack  might  take  the  form  of 
a  habeas  corpus  proceeding. 

*  The  six  charters  are  those  of  the  Fort  McDowell  Mohave- 
Apache  Indian  Community,  Arizona;  the  Gila  River  Pima- 
Maricopa  Indian  Community,  Arizona;  the  San  Carlos 
Apache  Tribe,  Arizona;  the  Hualapai  Tribe,  Arizona;  the 
Quartz  Valley  Indian  Community,  California;  and  the 
Apache  Tribe  of  the  Mescalero  Resei'vation,  New  Mexico. 
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Possessory  Rights  Within  Tongass 
National  Forest— Extinguishment 
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The  Secretary  of  the  Interior  is  authorized  by  the 
Indian  Delegation  Act  to  delegate  to  the  Com- 
missioner of  Indian  Affairs  the  Secretary's  power 
concerning  the  approval  under  Revised  Statutes 
2103  of  contracts  between  unorganized  Indian 
tribes  and  attorneys. 

As  the  Tongass  Timber  Act  of  August  8,  1947,  vests 
in  the  Secretary  of  Agriculture  the  exclusive  au- 
thority to  make  valid  sales  of  timber  growing  in 
the  Tongass  National  Forest,  including  timber 
growing  on  areas  which  are  subject  to  Indian 
possessory  rights,  a  native  tribe  or  group  which 
has  "Indian  title"  or  possessory  rights  with  re- 
spect to  an  area  of  timberland  within  the  ex- 
terior boundaries  of  that  forest  cannot  legally 
sell  such  timber. 

The  possessory  rights  of  the  natives  of  Alaska  based 
upon  aboriginal  occupancy  and  use  of  lands 
were  not  extinguished  by  the  treaty  of  cession 
between  Russia  and  the  United  States  under 
which  Alaska  was  acquired  by  the  United  States. 

Mastin  G.  White,  Solicitor: 

Memorandum 

To:  The  Under  Secretary. 

From:        The  Solicitor. 

Subject.     Administration  of  native  affairs  in  Alaska. 

This  responds  to  your  oral  request  for  an  expres- 
sion of  opinion  regarding  several  legal  questions 
which  pertain  to  the  administration  of  native  af- 
fairs in  Alaska.  As  only  one  day  is  available  for  the 
preparation  of  this  memorandum,  my  discussion  of 
the  several  legal  {x>ints,  some  of  which  are  complex, 
will  necessarily  l)e  less  complete  than  would  be  de- 
sirable. 


The  first  question  is  whether  the  Secretary  is 
authorized  to  delegate  to  the  Commissioner  of  In- 
dian Affairs  the  power  to  approve  contracts  be- 
tween attorneys  and  Indian  tribes.  In  considering 
this  question,  it  is  necessary  to  distinguish  between 
tribes  which  have  organized  and  adopted  consti- 
tutions under  section  16  of  the  Indian  Reorganiza- 
tion Act  of  June  18,  1934  (48  Stat.  987,  25  U.S. C. 
476) ,  and  between  tribes  which  have  not  orga- 
nized and  adopted  constitutions  under  the  act.  In 


so  far  as  the  organized  tribes  are  concerned,  section 
16  empowers  such  tribes  "*  *  *  to  employ  legal 
counsel,  the  choice  of  counsel  and  fixing  of  fees 
to  be  subject  to  the  approval  of  the  Secretary  of 
the  Interior  *  *  *."  The  contracts  of  unorganized 
tribes  with  attorneys  are  subject  to  section  2103  of 
the  Revised  Statutes  (25  U.S.C.  81),  which  pro- 
vides that  every  such  contract  shall  "bear  the  ap- 
proval of  the  Secretary  of  the  Interior  and  the 
Commissioner  of  Indian  Affairs  endorsed  upon  it." 

In  an  opinion  dated  January  22,  1946,  my  pred- 
ecessor, Solicitor  Gardner,  held  that  the  Secretary 
could  delegate  to  the  Commissioner  of  Indian  Af- 
fairs the  power  to  approve  the  contracts  of  or- 
ganized tribes  with  attorneys,  in  view  of  section 
161  of  the  Revised  Statutes  (5  U.S.C.  22),  autho- 
rizing "the  head  of  each  department  *  *  *  to  pre- 
scribe regulations,  not  inconsistent  with  law,  for  the 
government  of  his  department,  *  *  *  the  distribu- 
tion and  performance  of  its  business  *  *  *."  How- 
ever, Solicitor  Gardner  was  of  the  opinion  that  the 
function  of  approving  the  contracts  of  unorganized 
tribes  with  attorneys  could  not  be  delegated  by  the 
Secretary  of  the  Interior  to  the  Commissioner  of 
Indian  Affairs,  because  section  2103  of  the  Revised 
Statutes  refers  to  the  dual  approval  of  such  con- 
tracts by  the  Secretary  and  the  Commissioner.  I 
believe  that  Mr.  Gardner's  conclusions  were  cor- 
rect as  of  the  time  when    they  were  expressed. 

Subsequent  to  the  date  of  Solicitor  Gardner's 
opinion,  Congress  enacted  the  Indian  Delegation 
Act  of  August  8,  1946  (60  Stat.  939,  25  U.S.C. A.  la), 
which  authorizes  the  Secretary  to  delegate  "to  the 
extent  *  *  *  he  deems  proper,  his  powers  and 
duties  under  said  laws  [governing  Indian  affairs]  to 
the  Commissioner  of  Indian  Affairs,  insofar  as  such 
powers  and  duties  relate  to  action  in  individual 
cases  arising  under  general  regulations  promul- 
gated by  the  Secretary  of  the  Interior  pursuant  to 
law.  *  *  *"  Thus,  Congress  broadened  the  au- 
thority of  the  Secretary  of  the  Interior  to  delegate 
his  powers  and  duties  in  the  field  of  Indian  affairs 
to  the  Commissioner  of  Indian  Affairs.  In  using 
the  phrase  "to  the  extent  *  *  *  he  deems  proper," 
Congress  made  the  scope  of  such  delegations  wholly 
discretionary  with  the  Secretary,  except  for  the 
limitations  expressly  imposed  by  Congress  in  the 
Indian  Delegation  Act  upon  the  exercise  of  the 
Secretary's  discretion.  These  limitations  aie:  (1) 
only  powers  and  duties  under  "the  laws  governing 
Indian  affairs"  can  be  delegated  to  the  Commis- 
sioner of  Indian  Affairs  pursuant  to  the  act;  (2) 
such  powers  and  duties  can  be  delegated  pursuant 
to  the  act  only  in  so  far  as  they  "relate  to  action 
in  individual  cases  arising  under  general  regula- 
tions jiromulgated  by  the  Secretary  of  the  Inte- 
rior pursuant  to  law";   and    (3)    powers  delegated 
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under  the  act  are  to  be  exercised  "subject  to  ap- 
peal to  the  Secretary." 

None  of  the  statutory  hmitations  upon  the  Sec- 
retary's authority  to  delegate  mentioned  in  the 
preceding  paragraph  prohibits  the  Secretary,  in  my 
opinion,  trom  delegating  to  the  Commissioner  of 
Indian  Affairs  the  Secretary's  function  under  sec- 
tion 2103  of  the  Revised  Statutes  with  respect  to 
the  approval  of  contracts  between  imorganized 
Indian  tribes  and  attorneys.  Accordingly,  I  con- 
clude that  since  August  8.  1946  (the  date  of  the 
enactment  of  the  Indian  Delegation  Act) ,  the 
Secretary  has  been  authorized  to  delegate  to  the 
Commissioner  of  Indian  Affairs  the  Secretary's 
fimction  under  section  2103  of  the  Revised  Stat- 
utes with  respect  to  the  approval  of  contracts  be- 
tween unorganized  Indian  tribes  and  attorneys,  as 
well  as  his  function  under  section  16  of  the  Indian 
Reorganization  Act  relative  to  the  approval  of  con- 
tracts between  organized  Indian  tribes  and  attor- 
neys: 

The  act  of  June  19,  1935  (49  Stat.  388)  authoriz- 
ing the  Tlingit  and  Haida  Indians  of  Alaska  to 
sue  the  United  States,  provides  in  section  3  for  the 
employment  of  attorneys  by  the  Indians  "under 
contract  approved  by  the  Commissioner  of  Indian 
Affairs  and  the  Secretary  of  the  Interior."  For  the 
reasons  which  I  have  given  in  discussing  the  dele- 
gability of  the  Secretary's  function  of  approving 
contracts  under  section  2103  of  the  Revised  Stat- 
utes, I  think  it  is  clear  that  the  Secretary  has  been 
authorized  by  the  Indian  Delegation  Act  to  dele- 
gate to  the  Commissioner  of  Indian  Affairs  the 
Secretary's  function  in  connection  with  the  ap- 
proval of  the  attorney  contract  contemplated  by  the 
act  of  June  19,   193,5. 

II 

The  second  question  is  whether,  assuming  that 
a  native  tribe  or  group  in  Southeastern  Alaska  has 
"Indian  title"  or  possessory  rights  with  respect  to 
an  area  of  timber  land  within  the  exterior  bound- 
aries of  the  Tongass  National  Forest,  the  tribe  or 
group  can  legally  sell  the  timber  without  the  ap- 
proval of  the  Secretary  of  the  Interior. 

It  is  my  view  that  the  native  tribe  or  group  in 
the  hypothetical  case  put  to  me  cannot,  without 
securing  a  proper  authorization  from  the  Govern- 
ment, legally  sell  the  timber  growing  upon  the  land 
which  is  subject  to  the  possessory  rights  of  the 
tribe  or  group.  Whatever  may  have  been  the 
situation  in  this  respect  prior  to  August  8,  1947,* 
the  power  to  make  valid  sales  of  timber  growing 


•  Sec   United  States   \.   Cook,   19   Wall.   .591    cf.   Pine   Rivc\ 
l-ogging  Co.  V.  United  Stales,  186  U..S.  279. 


in  such  an  area  is  now  vested  exclusively   in   the 
Secretary  of  Agriculture. 

In  language  too  clear  to  be  misunderstood,  the 
joint  resolution  approved  August  8,  1947  (Public 
Law  385,  80th  Cong.) ,  authorizes  the  Secretary  of 
Agriculture  to  sell  "timber  growing  on  any  vacant, 
unappropriated,  and  unpatented  lands  within  the 
exterior  boimdaries  of  the  Tongass  National  Forest 
in  Alaska,  notwithstanding  any  claim  of  possessory 
rights."  The  joint  resolution  also  validates  prior 
contracts,  requires  that  the  receipts  from  timber 
sales  be  impounded  imtil  the  rights  to  the  lands 
and  timber  are  finally  determined,  and  declares  that 
the  rights  acquired  by  a  purchaser  under  any  con- 
tract made  pursuant  thereto  shall  be  "free  and 
clear  of  all  claims  based  on  possessory  rights." 
"Possessory  rights,"  as  used  in  the  resolution,  are 
defined  to  mean  "all  rights,  if  any  .should  exist, 
which  are  based  upon  aboriginal  occupancy  or  title, 
or  upon  section  8  of  the  Act  of  May  17,  1884  (23 
Stat.  24)  ,  section  14  of  the  Act  of  March  3,  1891 
(26  Stat.  1095) ,  or  section  27  of  the  Act  of  June 
6,  1900  (31  Stat.  321),  whether  claimed  by  native 
tribes,  native  villages,  native  individuals,  or  other 
persons,  and  which  have  not  been  confirmed  by 
patent  or  coint  decision  or  included  within  any 
reservation." 

The  existence  of  unsettled  claims  of  possessory 
rights  by  natives  of  Alaska  had  long  been  a  for- 
midable obstacle  to  the  development  of  the  vast 
timber  resources  of  .Southeastern  Alaska.  The  re- 
moval of  this  obstacle  by  vesting  in  the  Secretary 
of  Agricultme  clear  authority  to  make  timber  sales 
for  the  whole  of  the  Tongass  National  Forest,  in- 
cluding areas  subject  to  possessory  rights,  thus  as- 
suring timber  piuchascrs  of  valid  title  and  paving 
the  way  to  early  timber  development,  was  the  con- 
trolling purpose  of  the  joint  resolution  (see  Hear- 
ings before  Committee  on  Agricidture,  House  of 
Representatives,  on  H.   J.  Res.  205,  80th  Cong.) . 

Ill 

The  third  question  which  you  have  submitted  is 
whether  the  possessory  rights  of  the  natives  of 
Alaska  based  upon  the  aboriginal  occupancy  and 
use  of  Alaskan  lands  were  extinguished  by  the 
treaty  of  cession  dated  June  20,  1867  (15  Stat.  539) , 
between  Russia  and  the  United  States,  under  which 
Alaska  was   acquired   by   the   United   States. 

I  believe  that  the  proper  answer  to  this  question 
is  in  the  negative.  I  reach  this  conclusion  notwith- 
standing the  contrary  statement  that  appears  in  the 
opinion  which  was  announced  by  the  United  .States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  on 
February  11,  1947,  in  the  case  of  James  Miller  et  al. 
V.  United  States.  In  that  case,  the  precise  question 
before  the  court  was  whether  the  appellants,  who 
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were  Alaskan  Indians,  had  set  forth  in  their  "an- 
swer and  claim"  allegations  sufficient  to  show  the 
existence  of  a  compensable  interest  on  their  part 
in  a  small  tract  of  land  which  was  involved  in  a 
condemnation  suit  instituted  by  the  Government 
in  order  to  acquire  the  tract  for  a  public  use.  The 
Government  had  demuiTed  to  the  answer  and 
claim,  and  the  demurrer  had  been  sustained  by  the 
trial  court.  The  circuit  coiut  of  appeals  reversed 
the  judgment  of  the  trial  court.  The  appellate  court 
held  that  allegations  in  the  answer  and  claim  indi- 
cating that  the  appellants  and  "their  predecessors 
*  *  *  in  lineal  consanguinity"  had  been  in  the 
exclusive  possession  of  the  land  on  May  17,  1884, 
and  at  all  times  subsequent  to  that  date,  were 
sufficient  to  show  that  the  appellants  had  a  com- 
pensable interest  in  the  land,  by  virtue  of  section  8 
of  the  act  of  May  17,  1884  (23  Stat.  24,  26) .  In 
the  course  of  its  opinion,  the  circuit  court  ol  ap- 
peals made  a  statement  to  the  effect  that  "what- 
ever 'original  Indian  title'  the  Tlingit  Indians 
may  have  had  luider  Russian  rule  was  extinguished 
by  the  treaty"  of  June  20,  1867.  However,  the  court 
went  on  to  hold,  as  previously  stated,  that  the 
appellants  could  assert  possessory  rights  luider  sec- 
tion 8  of  the  act  of  May  17,  1884,  which  declared 
that  "the  Indians  or  other  persons"  in  Alaska 
"shall  not  be  disturbed  in  the  possession  of  any 
lands  actually  in  their  use  or  occupation  or  now 
claimed  by  them  *  *  *." 

The  view,  in  the  nature  of  dictum,  expressed  by 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  in  the  Miller  case  that  the  possessory 
rights  of  the  Indians  and  other  native  groups  in 
Alaska  based  upon  aboriginal  occupancy  and  use 
were  extinguished  by  the  treaty  of  cession  is  un- 
sound, in  my  opinion.  The  pertinent  provisions 
of  the  treaty  of  cession  respecting  Alaska  upon 
which  the  court  based  its  statement  are  very 
similar  to  the  provisions  covering  the  same  subject 
matter  in  Article  II  of  the  Louisiana  Cession  Treaty 
(8  Stat.  200)  .  It  is  clear  that  the  aboriginal  pos- 
sessory rights  of  Indians  to  lands  within  the  areas 
acquired  from  France  in  the  Louisiana  cession  sur- 
vived the  cession  and  were  not  extinguished  by  the 
treaty.  United  States  v.  Shoshone  Tribe,  304  U.S. 
Ill;  see  Chouteau  v.  Molony,  16  How.  203;  Buttz 
V.  Northern  Pacific  Railroad,  119  U.S.  55. 

That  aboriginal  possessory  rights  of  the  Indians 
within  the  area  acquired  by  the  United  States  under 
the  Mexican  Cession  Treaty  (9  Stat.  922)  were 
not  extinguished  by  the  treaty  is  established  by  the 
decision  of  the  Supreme  Coint  in  United  States  v. 
Santa  Fe  Pacific  R.  R.  Co.,  314  U.S.  339.  Also  sec 
Mitchel  V.  United  States,  9  Pet.  711,  dealing  with 


the  subject  of  aboriginal  possessory  rights  in  the 
area  acquired  by  the  United  States  from  Spain  in 
the  Florida  Cession  Treaty   (8  Stat.  252)  . 

Therefore,  I  am  confident  that,  if  and  when  the 
tjuestion  is  submitted  to  the  Supreme  Court,  it  will 
hold  that  the  possessory  rights  of  native  tribes  or 
groups  in  Alaska  based  upon  the  aboriginal  occu- 
pancy and  use  of  lands  in  that  Territory  were  not 
extinguished  by  the  treaty  of  1867. 

IV 

The  foiuth  question  relates  to  the  limitations 
imposed  by  statute  or  departmental  regulation 
upon  the  activities  of  a  former  Associate  Solicitor 
of  this  Department,  in  the  matter  of  representing 
clients  before  this  Department  and  other  agencies 
of  the  Government. 

The  regulation  of  the  Interior  Department  on 
this  point  is  contained  in  43  CFR,  Cum.  Supp., 
1.6,  and  reads,  in  part,  as  follows: 

"No  one  who  has  held  a  position  as  an 
officer  or  a  policymaking  employee  of  the  De- 
partment *  *  *  may  appear  before  it  in  a 
representative  capacity  within  two  years  after 
the  termination  of  such  connection  with  the 
Department.  Any  other  employee  or  individual 
who  has  held  any  place  of  trust  or  profit  imder 
the  Department  of  the  Interior  *  *  *  may 
not  act  in  any  matter  before  the  Department 
or  render  any  assistance  with  respect  thereto 
within  two  years  after  the  termination  of  such 
connection  with  the  Department  unless  he 
obtains  the  prior  approval  of  the  committee 
in  such  matter  *  *   *." 

The  Committee  on  Practitioners  (43  CFR,  Cum. 
Supp.,  1.3)  ,  with  some  exceptions  not  relevant  here, 
administers  all  functions  under  the  regidation.  Any 
applicant  for  permission  to  practice  before  the 
Department  who  is  disqualified  by  a  final  determi- 
nation of  the  committee  may  appeal  to  the  Secre- 
tary. 43  CFR,  Cum.  Supp..    1.13. 

The  Associate  Solicitor  of  the  Department  is  not 
an  "Officer  of  the  United  States"  in  the  Consti- 
tutional sense  (Art.  II,  sec,  2,  cl.  2)  ,  because  he 
is  not  appointed  through  the  procedure  of  nomina- 
tion by  the  President  and  confirmation  by  the 
Senate.  Whether  he  should  be  regarded  as  "an 
officer  or  a  policy-making  employee",  within  the 
meaning  of  that  phrase  as  used  in  43  CFR  1.6, 
would  be  for  the  determination  of  the  Committee 
on  Practitioners  or  the  Secretary  on  appeal. 

With  regard  to  former  employees  of  the  Depart- 
ment whose  employment  was  not  as  "an  officer  or 
a  policy-making  employee",  the  principal  standard 
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used  by  the  Committee  on  Practitioners  in  deciding 
whether  to  permit  such  former  employees  to  ap- 
jjear  before  the  Department  during  the  two-year 
period  mentioned  in  the  regidation  is:  do  the  pro- 
posed appearances  relate  to  matters  which  were 
handled  by  the  applicants  while  employed  in  the 
Department  or  involve  the  use  of  information  ob- 
tained in  the  course  of  performing  official  duties? 

Under  the  provisions  of  section  190  of  the  Re- 
vised Statutes  (5  U.S.C.  99) ,  it  would  be  unlawful 
for  any  person  formerly  employed  by  this  Depart- 
ment to  prosecute  or  aid  in  the  prosecution 
against  the  United  States,  within  two  years  after 
his  separation  from  the  service,  or  any  claim  which 
was  pending  in  any  Department  during  his  period 
of  service.  20  Op.  Atty.  Gen.  695. 

Mastin  G.  White, 

Solicitor. 


Indians  of  California  as  "Identifiable"  Groups 

Within  Meaning  of  Indian  Claims 

Commission  Act 


M-35029 


March  77,  19^8. 


In  order  to  be  "identifiable"  within  the  meaning 
of  the  Indian  Claims  Commission  Act  of  August 
13,  1946  (60  Stat.  1049,  2.5  U.S.C. A.  70a-v) ,  a 
group  of  Indians  must  possess  characteristics 
which  bear  a  substantial  relationship  to  the  fac- 
tors that  characterize  tribes  or  bands.  It  must  be 
a  group  whose  political  exi.stence  has  been  recog- 
nized by  Congress  or  the  Executive  branch  of 
the  Government,  or  one  which  in  the  absence  of 
such  recognition  has  a  de  facto  collective  ex- 
istence and  carries  on  a  type  of  gix)up  life  charac- 
teristic of  the  Indians  in  the  United  States  or 
Alaska,  as  the  case  may  be. 

Judged  by  this  test,  neither  the  Indians  of  Cali- 
fornia as  a  whole,  nor  particular  organizations 
of  California  Indians  such  as  the  Indians  of 
California,  Inc.,  the  Mission  Indians  of  Cali- 
fornia, or  the  Federated  Indians  of  California 
constitute  "identifiable"  groups  of  American  In- 
dians within  the  meaning  of  the  Indian  Claims 
Commission  Act.  To  &p)eak  of  all  the  Indians 
of  the  State  of  California  is  to  refer  solely  to  a 
geographical  category.  The  California  Jurisdic- 
tional Act  of  May  18,  1928  (45  Stat.  602)  dealt 
with  the  Indians  of  California  as  a  group  solely 
for  the  purposes  of  that  act. 


Mastin  G.  White,  Solicitor: 


Memorandum 
To:  The  Secretary. 

From:       The  Solicitor. 

Subject:    Attorneys'   contracts   with   California    In- 
dians. 

This  memorandum  relates  to  three  contracts  be- 
tween California  Indians  and  attorneys. 

One  contract  is  between  "the  Indians  of  Cali- 
fornia" and  Messrs.  Wilkinson,  Goodwin,  and 
Clammer,  providing  for  the  employment  of  these 
attorneys  as  general  counsel  and  as  counsel  to 
prosecute  any  claims  which  the  Indians  may  have 
against  the  United  States.  This  contract  apparently 
originated  in  a  convention  of  California  Indians 
held  at  Berkeley,  California,  in  September  1945.^ 
It  purports  to  have  been  executed  on  behalf  of  the 
Indians  by  Clyde  F.  Thompson,  Herbert  A.  Bellas, 
and  Manual  Cordova,  who  are  supposed  to  repre- 
sent various  auxiliaries  of  an  organization  of  Cali- 
fornia Indians  known  as  the  "Indians  of  California, 
Inc.,"  and  by  Adam  Castillo,  who  is  supposed  to 
represent  another  organization  of  California  In- 
dians designated  as  the  "Mission  Indians  of  Cali- 
fornia." These  are  apparently  voluntary  organiza- 
tions of  California  Indians  established  under  the 
laws  of  the  State  of  California  for  purposes  not 
]jrecisely  disclosed  to  the  Department. 

Adam  Castillo  has  informed  the  Department  of 
his  withdrawal  from  the  Wilkinson  contract,  and 
there  has  been  submitted  to  the  Department  for 
approval  a  contract  under  which  the  "Mission 
Indians  of  California,"  purportedly  represented  by 
Castillo,  have  employed  Mr.  Norman  Littell  to 
press  their  claims  before  the  Indians  Claims  Com- 
mission and  to  act  as  general  counsel. 

Other  California  Indians,  describing  themselves 
as  the  "Federated  Indians  of  California,"  have  sub- 
mitted to  the  Department  tor  approval  a  contract 
employing  Messrs.  John  W.  Preston,  Frederick  A. 
Baker,  and  John  W.  Preston,  Jr.,  as  attorneys  to 
represent  its  members  before  the  Indian  Claims 
Commi-ssion. 

Section  2  of  the  Indian  Claims  Commission  Act 
of  August  13,  1946  (60  Stat.  1049,  1050;  25  U.S.C.A. 
70a)  gives  the  Commission  authority  to  hear  and 
determine  "claims  against  the  United  States  on 
behalf  of  any  Indian  tribe,  band,  or  other  identi- 
fiable group  of  American  Indians  residing  within 
the  territorial  limits  of  the  United  States  or  Alaska." 
The    terms   "tribe"    and    "band"    are    not   without 


'See    letter   dated   June    30,    1947,    from    F.    G.    Collet    to 
Under   Secretary   Chapman. 
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their  perplexities^  but  these  have  been  largely  re- 
solved in  the  course  of  working  out  satisfactory 
relationships  between  the  Indians  and  the  Govern- 
ment of  the  United  States.  The  term  "tribe"  may 
be  used  in  two  senses,  one  ethnological  and  the 
other  political.  Some  of  the  Indian  gi^oups  which 
have  been  accorded  recognition  as  tribes  by  the 
Government  represent  mergers  of  different  ethno- 
logical stocks  for  administrative  and  political  pur- 
poses.^ On  the  other  hand,  some  Indian  groups  that 
originally  were  tribes  in  the  ethnological  sense  have 
become  subdivided  in  the  course  of  time  into  sep- 
arate bands,  each  exercising  political  authority,  and 
these  bands  have  secured  recognition  from  Con- 
gress or  the  executive  officers  of  the  Government. 
Governmental  recognition  of  tribes  and  bands  has 
been  accorded  in  the  process  of  treaty-making,  or 
has  been  implicit  in  the  establishment  of  reserva- 
tions for  groups  of  Indians  by  acts  of  Congress  or 
Executive  orders,  or  in  other  types  of  legislative 
or  administrative  action.  There  has  been  no  such 
recognition  of  "the  Indians  of  California"  or  the 
"Indians  of  California,  Inc."  or  the  "Mission  In- 
dians of  California"  or  the  "Federated  Indians  of 
California"  as  a  tribe  or  band  exercising  political 
authority. 

The  term  "identifiable  group  of  American  In- 
dians" had  not  been  employed,  either  in  claims 
legislation  or  in  Indian  legislation  generally,  prior 
to  the  enactment  of  the  Indian  Claims  Commission 
Act.  That  act  contains  no  provision  specifically  de- 
fining the  term  "identifiable  group  of  American 
Indians." 

It  is  obvious  that,  in  order  to  be  "identifiable," 
a  group  of  Indians  must  possess  common  character- 
istics which  will  serve  either  to  distinguish  them 
from  or  assimilate  them  to  other  groups  of  In- 
dians. While  the  act  does  not  enumerate  these 
characteristics,  they  must  necessarily  bear  a  sub- 
stantial relationship  to  the  factors  that  character- 
ize tribes  or  bands.  The  rule  of  eiusdern  generis, 
which  restricts  a  general  term  in  a  statute  within 
the  ambit  of  the  specific  terms  used  in  the  same 
connection,  would  seem  to  be  aplicable  here,  unless 
a  broader  meaning  is  suggested  by  the  statute  or 
the  circumstances  of  its  enactment. 

The  Indian  Claims  Commission  Act  itself  reveals 
no  intention  to  make  a  wide  departure  from  estab- 
lished usage  in  determining  the  status  of  Indian 
groups.  The  subdivisions  of  section  2   of  the  act 


relating  to  the  types  of  legal  claims  which  may  be 
prosecuted  under  the  act  refer  to  claims  based  on 
laws,  treaties,  Executive  orders  of  the  President, 
contracts,  and  agreements.  Such  claims  would  arise 
only  if  |X>litical  recognition  had  been  accorded  to 
the  p;u"ticular  Indian  groups  asserting  them.  The 
references  to  other  claims  "in  law  or  equity"  or 
based  on  "fair  and  honorable  dealings"  also  appear 
to  assume  the  existence  of  some  form  of  relations 
between  the  claimants  as  groups  and  the  Govern- 
ment. 

The  provision  for  representative  suits  made  by 
section  10  of  the  Indian  Claims  Commission  Act 
(25  U.S.C.A.  70i)  apparently  contemplates  the  pos- 
sibility of  a  state  of  political  disorganization  in  an 
Indian  group.  However,  the  claim  is  to  be  filed  in 
such  a  situation  on  behalf  of  the  group,  and  only 
group  rights  are  to  be  adjudicated  by  the  Com- 
mission. 

Of  particular  interest  is  section  13(a)  of  the  In- 
dian Claims  Commission  Act  (25  U.S.C.A.  70i) , 
which  provides: 

"As  soon  as  practicable  the  Commission  shall 
send  a  written  explanation  of  the  provisions 
of  this  Act  to  the  recognized  head  of  each  In- 
dian tribe  and  i^and,  and  to  any  other  identi- 
fiable groups  of  American  Indians  existing  as 
distinct  entities,  residing  within  the  teiTitorial 
limits  of  the  United  States  and  Alaska  *  *  *." 
(Italics  supplied.) 

It  would  hardly  lie  possible  for  the  Commission  to 
mail  a  written  explanation  of  the  act  to  a  group 
which  did  not  have  some  recognizetl  form  of  col- 
lective existence.'  Moreover,  a  gioup  could  hardly 
be  said  to  exist  as  a  "distinct  entity"  unless  some 
means  had  been  established  for  ascertaining  and 
effectuating  the  will  of  the  group. 

For  the  reasons  indicated  above,  it  is  my  conclu- 
sion that  an  "identifiable"  group  of  Indians,  with- 
in the  meaning  of  the  Indian  Claims  Commission 
Act,  is  a  group  whose  political  existence  has  been 
recognized  by  Congress  or  the  Executive  branch  of 
the  Government,  or  one  which,  in  the  absence  of 
such  recognition,  has  a  de  facto  collective  existence 


-See  Cohen:  Handbook  of  Federal  Indian  Law  (1942), 
p.  268  et  seq. 

•■'  Examples  are  the  Indians  of  the  Fort  Belknap  Reservation 
(Gros  Ventre  and  Assinilxiine  Tribes)  ;  the  Indians  of  the 
Flathead  Reservation  (Salish  and  Kootenai  Tribes)  ;  and  the 
Indians  of  the  Wind  River  Reservation  (Shoshone  and 
Arapahoe  Tribes) . 


'In  complying  with  section  l.^(a),  the  Commission  did 
not  attempt  to  determine  what  constituted  "identifiable 
groups  of  American  Indians  existing  as  district  entitles."  It 
requested  that  the  Bureau  of  Indian  Affairs  supply  a  list  of 
"the  names  and  addresses  of  those  to  whom  the  explanation 
of  the  act  must  be  sent."  See  letter  of  April  17,  1947,  fiom 
the  Commission  to  the  Commissioner  of  Indian  Affairs.  The 
list  was  supplied  on  April  24.  It  included  specific  bands  of 
California  Indians,  but  none  of  the  organizations  of  Califor- 
nia Indians  involved  in  the  pending  contracts  was  included. 
The  list  was  admittedly  incomplete,  and  a  supplementary 
list   was   promised. 
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and  carries  on  a  type  of  group  life  characteristic 
of  the  Indians  in  the  United  States  or  Alaska,  as 
the  case  may  be. 

To  speak  of  all  the  Indians  of  tlie  State  of  Cali- 
fornia is  to  refer  solely  to  a  geographical  category. 
Prior  to  the  act  of  May  18,  1928  (45  Stat.  602), 
which  authorized  "all  Indians  who  were  residing 
in  the  State  of  California  on  June  1,  1852,  and 
their  descendants  now  living  in  said  State"  to  sue 
the  United  States,  the  Indians  in  California  cer- 
tainly did  not  constitute  a  single  entity.  Moreover, 
the  jurisdictional  act  plainly  and  unequivocally 
indicated  that  the  California  Indians  were  being 
dealt  with  as  a  group  solely  for  the  purposes  of  that 
act.  Thus,  even  after  the  act  was  passed,  there  was 
no  new  entity  known  as  "the  Indians  of  Cali- 
fornia"; and  since  the  date  of  the  statute  the  In- 
dians of  California  have  not  maintained  any  sort 
of  collective  existence  as  a  single  gi"oup. 

I  am  aware  that  the  legislature  of  the  State  of 
California  has  adopted  legislation  "'  authorizing  the 
Attorney  General  of  the  State  to  represent  the  In- 
dians of  California  before  the  Indian  Claims  Com- 
mission. The  Attorney  General  has  ruled ''  that 
under  this  legislation  he  may  not  represent  any 
group  of  California  Indians  less  than  the  whole 
group  known  as  "the  Indians  of  California,"  de- 
spite the  fact  that  the  legislature  adopted  a  resolu- 
tion declaring  that  the  legislation  was  intended  to 
peiTiiit  him  to  do  so.'  In  the  course  of  his  opinion, 
the  Attorney  General  expressed  the  view  that  "his- 
torically the  Indians  of  California  as  a  combined 
group  or  entity  have  been  regarded  and  treated  in 
a  sense  at  least  as  wards  of  the  government."  How- 
ever, his  assumption  that  the  Indians  of  California 
historically  have  been  treated  as  a  single  entity  is 
not  supported  by  any  factual  data  and  is  plainly 
contrary  to  the  specific  finding  made  by  the  Court 
of  Claims  in  the  case  of  TJie  Indians  of  California 
V.  The  United  States,  98  Ct.  CI.  583,  597.  as  fol- 
lows: 

"There  was  no  Nation,  band,  or  tribe  known 
as  'The  Indians  of  California.'  " 

An  argument  could  be  made  that  tlie  jurisdic- 
tional act  of  May  18,  1928,  constituted  a  recogni- 
tion by  Congress  of  the  "Indians  who  were  residing 
in  the  State  of  California  on  June  1,  1852,  and 
their  descendants  now  living  in  said  State"  as  an 
identifiable  group  of  Indians  for  all  purposes,  in- 
cluding the  Indian  Claims  Commission  Act.  How- 
ever, for  the  reasons  set  out  above,  I  do  not  believe 
that  such  an  argument  would  be  sound.  Further- 


"  Laws  of  California,  1947.  chaptc-is  46  and  47. 

"Opinion  No.  47/205,  August  2'.>,  1947. 

•  Assembly  Concuiicnt  Resolution  No.  65. 


more,  such  an  argument  would  not  be  available  to 
support  the  contentions  of  the  "Indians  of  Cali- 
fornia, Inc.,"  the  "Mission  Indians  of  California," 
and  the  "Federated  Indians  of  California"  that  they 
constitute  identifiable  groups  of  Indians  for  the 
purposes  of  the  Indian  Claims  Commission  Act. 
These  three  organizations  apparently  possess  none 
of  the  attributes  which  historically  have  character- 
ized Indian  groups  in  the  United  States. 

It  follows  from  what  has  been  said  that,  in  my 
opinion,  neither  tlie  Indians  of  California,  con- 
sidered as  a  whole,  nor  any  other  of  the  organiza- 
tions in  whose  behalf  the  contracts  under  consider- 
ation have  been  executed  can  properly  be  regarded 
as  an  "Indian  tribe,  band,  or  other  identifiable 
group  of  American  Indians"  for  the  purposes  of 
the  Indian  Claims  Commission  Act.  However,  the 
function  of  making  authoritative  determinations 
on  questions  of  this  nature  is  vested  in  the  Indian 
Claims  Commission.  The  disapproval  of  the  con- 
tracts by  this  Department  for  the  reason  which  I 
have  stated  would  deprive  the  parties  of  the  oppor- 
tunity to  have  the  question  of  status  considered  by 
the  Commission  and  by  the  courts  on  appeal. 
Therefore,  I  believe  that,  subject  to  a  determi- 
nation that  such  contracts  otherwise  merit  ap- 
proval (as  to  which  I  express  no  opinion)  ,  it  would 
be  permissible  to  approve  the  respective  contracts 
in  the  following  language,  thus  reserving  for  future 
determination  by  the  Indian  Claims  Commission 
the  question  concerning  the  competency  of  these 
several  organizations  of  California  Indians  to  insti- 
tute proceedings  under  the  Indian  Claims  Com- 
mission Act: 

"Approved  in  so  far  as  the  contract  involves 
the  presentation  of  claims  to  the  Indian  Claims 
Commission  on  behalf  of  the  individual  In- 
dians who  are  parties  to  the  contract  and  the 
tribe,  band,  or  identifiable  group  of  Indians, 
if  any,  actually  represented  by  such  individual 
Indians.  It  is  believed  that  the  decision  as  to 
whether  the  individual  Indians  who  are  parties 
to  the  contract  represent  an  Indian  tribe,  band, 
or  other  identifiable  group  of  Indians,  for  the 
purposes  of  the  act  of  August  13,  1946  (Public 
Law  726,  79th  Congress) ,  should  be  made  by 
the  Indian  Claims  Commission." 

The  suggestion  that  any  approval  which  may  be 
given  to  the  contracts  under  consideration  should 
be  limited  to  the  contract  provisions  relating  to 
the  presentation  of  claims  to  the  Indian  Claims 
Commission  is  made  for  the  reason  that  two  of  the 
contracts  provide  for  employment  of  the  attorneys 
as  general  counsel  in  addition  to  their  employment 
for  the  pui-pose  of  prosecuting  claims  before  the 
Commission.  In  so  far  as  the  employment  of  gen- 
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eral  counsel  by  these  organizations  of  California 
Indians  is  concerned,  administrative  approval  of 
such  contracts  is  not  recjuired  by  law  and  woidd 
not  be  appropriate.  Apart  from  the  provisions  of 
the  Indian  Claims  Commission  Act,  only  Indian 
tjiibes  are  required  by  section  16  of  the  Indian  Re- 
organization Act  (25  U.S.C.  476)  or  section  2103 
of  the  Revised  Statutes  (25  U.S.C.  81) ,  as  the  case 
may  be,  to  submit  contracts  with  attorneys  to  this 
Department  for  approval;  **  and  none  of  the  orga- 
nizations of  California  Indians  considered  in  this 
memorandum  is  a  tribe  within  the  meaning  of 
either  of  these  statutory  provisions. 

Mastin  G.  White, 

Solicitor. 


M-35032 


March  23,  194?. 


Adjustment  of  Indian  Irrigation  Charges 

in  non-governmenmental  irrigation 

Projects 

The  Oroville-Tonasket  Irrigation  District  in  the 
State  of  Washington  from  which  water  rights 
were  purchased  for  Indian-owned  lands  within 
the  District  pursuant  to  the  acts  of  May  18,  1916 

(39  Stat.  155) ,  and  May  24,  1922  (42  Stat.  579), 
is  not  a  "Government  irrigation  project"  within 
the  meaning  of  the  Leavitt  Act  of  July  1,  1932 

(47  Stat.  564,  25  U.S.C.  386a) ,  and  the  cost  of 
purchasing  such  water  rights  is  not  a  "construc- 
Cion"  cost  within  the  meaning  of  the  said  act. 
Consequently,  the  assessment  and  collection  of 
such  costs  may  not  be  deferred  under  the  terms 
of  the  act.  While  such  costs  could  be  cancelled 
upon  the  basis  of  appropriate  findings  imder  the 
act,  such  a  cancellation  would  put  tlie  Indian 
landowners  in  a  far  better  position  than  the 
non-Indian  landowners  of  the  Oroville-Tonasket 
Irrigation  District. 

Mastin  G.  White,  Solicitor: 

To:  The  Commissioner  of  Indian  Affairs. 

From:        The  Solicitor. 

Subject:  Adjustment  of  irrigation  charges  against 
Indian  lands  within  the  Oroville-Tonas- 
ket Irrigation  District,  Washington. 

In  your  memorandum  of  December  23  you  rec- 
ommend action  with  respect  to  certain  reimburs- 
able irrigation  charges  against  Indian-owned  lands 

"The  reference  in  R.  S.  210.S  to  "individual  Indians  not 
citizens  of  the  United  States"  is  no  longer  significant  in 
view  of  the  granting  of  citizenship  to  all  Indians  by  virtue 
of  8  U.S.C.  601. 


within  the  Oroville-Tonasket  Irrigation  District, 
Washington.  These  charges  were  incurred  pursuant 
to  the  acts  of  May  18,  1916  (39  Stat.  155),  and 
May  24,  1922  (42  Stat.  579) .  It  is  proposed  to  take 
the  suggested  action  in  order  to  equalize  tlie  obli- 
gations of  the  Indian  and  non-Indian  landowners 
of  the  District.  The  latter  have  already  been  bene- 
fited by  adjustments  and  cancellations  effectuated 
by  the  Department  pursuant  to  the  act  of  June  22, 
1936  (49  Stat.  1803,  25  U.S.C.  389a-e) ,  and  con- 
firmed by  Congress  in  the  act  of  December  24,  1942 
(56  Stat.  1082). 

You  propose  to  cancel  under  tlie  Leavitt  Act  of 
July  1,  1932  (47  Stat.  564,  25  U.S.C.  386a),  the 
sum  of  $17,554.23,  which  is  said  to  represent  52.56 
percent  of  total  "construction"  costs  in  the  amount 
of  133,398.46  which  are  charged  against  the  492.53 
acres  still  in  Indian  ownership,  and  the  sum  of 
$8,187.73,  which  represents  delincjuent  operation 
and  maintenance  charges  accruing  from  1918  to 
1933,  inclusive.  The  same  percentage  of  the  "con- 
struction" costs  chargeable  against  non-Indian 
owned  lands  was  cancelled  by  the  act  of  Decem- 
ber 24,  1942,  .supra. 

The  Leavitt  Act  permits  the  adjustment  or  can- 
cellation of  "reimbursable  charges  of  the  Govern- 
ment of  the  United  States  existing  as  debts  against 
individual  Indians  or  tribes  of  Indians  in  such  a 
way  as  shall  be  ecjuitable  and  just  in  consideration 
of  all  the  circumstances  under  which  such  charges 
were  made."  Consequently,  your  present  pixjposal 
can  be  effecutated  upon  the  basis  of  proper  findings 
that  the  cancellation  of  tihe  operation  and  mainte- 
nance charges  and  the  partial  cancellation  of  the 
so-called  "construction"  costs  would  be  equitable 
and  just. 

With  regard  to  the  "constructaon"  costs,  how- 
ever, you  assume  that  the  proposed  partial  cancel- 
lation of  such  costs  would  result  in  a  balance  of 
$15,844.23  to  be  paid  on  such  costs,  which  balance 
would  be  "spread  on  a  per-acre  basis  against  the 
492.53  acres  for  collection,  as  contemplated  by  the 
act  of  July  1,  1932,  when  and  if  in  the  future  the 
Indian  title  to  the  land  is  extinguished  *  *  *." 
This  assumption  apparently  is  based  on  the  provi- 
sion in  the  Leavitt  Act  to  the  effect  that  "the  col- 
lection of  all  construction  costs  against  any  Indian 
owned  lands  within  any  Government  irrigation 
project  is  hereby  deferred,  and  no  assessments  shall 
be  made  on  behalf  of  such  charges  against  such 
lands  until  the  Indian  title  thereto  shall  have  been 
extinguished  *   *   *." 

The  Oroville-Tonasket  Irrigation  District  in  the 
State  of  Washington  is  also  not  a  "Government 
irrigation  project."  It  is  apparently  a  privately 
organized  district  existing  under  State  law.  The 
Federal  Government  did  not  construct  the  irriga- 
tion system  operated  by  the  District,   but   merely 
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purchased  water  rights  for  those  lands  allotted  to 
Indians  which  could  be  irrigated  from  the  works 
constructed  by  the  District.  Furthermore,  tlie  cost 
of  this  purchase  was  not  a  "construction  cost",  in 
a  proper  sense,  although  its  amount  was  no  doubt 
measured  by  the  construction  costs  of  the  District. 
Consequently,  this  case  appears  to  be  outside  the 
scope  of  the  statutory  provision  cjuoted  in  the  pre- 
ceding paragraph  with  respect  to  the  deferment;  of 
the  collection  of  charges  for  "construction  costs" 
against  Indian-owned  lands  within  a  "Government 
irrigation  project".  For  that  reason,  the  plan  en- 
visioned by  you,  whereby  part  of  the  cost  of  pur- 
chasing the  water  rights  would  be  cancelled  under 
the  Leavitt  Act  and  the  balance  of  such  cost  would 
be  deferred  pending  the  extinguishment  of  Indian 
title  to  the  lands  involved  in  your  proposal,  can- 
not be  carried  out  in  its  entirety. 

Of  course,  the  total  cost  of  purchasing  the  water 
rights  could  be  cancelled  upon  the  basis  of  appro- 
priate findings  under  the  Leavitt  Act.  However, 
this  would  put  the  Indian  landowners  in  a  far  bet- 
ter position  than  the  non-Indian  landowners  of  the 
Oroville-Tonasket  Imgation  District. 

Mastin  G.  White, 

Solicitor. 


MiNKRAL   RiGHrs   ON   UlNTAH   AND   OURAY 

Reservation 


May  7,  1948. 

Hon.  William  A.   Dawson, 
House  of  Representatives. 

My  Dear  Mr.  Dawson: 

This  is  in  response  to  your  informal  inquiry  of 
April  7  regarding  the  respective  mineral  owner- 
ship rights  of  the  United  States  and  the  Indians 
of  the  Uintah  and  Ouray  Reservation,  Utah,  in 
the  lands  that  were  added  to  the  reservation  by  the 
act  of  March  11,  1948  (Public  Law  440,  80th 
Cong.)  .  That  act  provides: 

"The  foregoing  reservation  shall  not  extend 
to  or  include  deposits  of  uranium,  thorium, 
and  other  materials  reserved  to  the  United 
States  by  section  5  (b)  7  of  the  Atomic  Energy 
Act  of  1946  (60  Stat.  755,  762)  ,  and  shall  in- 
clude surface  rights  only  in  lands  withdrawn 
by  Executive  Order  Numbered  5327,  dated 
April  15,  1930,  as  interpreted  by  Circular 
Numbered  1220,  dated  June  9,  1930  (53  I.D. 
127),    and    more    particularly   described    in    a 


letter  dated  April  22,  1931,  addressed  to  the 
register.  Salt  Lake  City,  Utah,  by  the  Commis- 
sioner of  the  General  Land  Office." 


It  will  be  noted  that,  under  the  provision  quoted  1 
above,  the  United  States  retains  the  ownership, 
within  the  entire  area  added  by  the  1948  act  to  the 
Uintah  and  Ouray  Indian  Reservation,  of  all  fis- 
sionable minerals  reserved  to  the  United  States  by 
the  Atomic  Energy  Act  of  1946.  The  United  States 
also  retains  the  ownership  of  all  other  minerals  in 
that  portion  of  the  added  area  which  was  with-  T 
drawn  by  Executive  Order  No.  5327.  The  Indians, 
on  the  other  hand,  obtained  the  ownership  of 
minerals,  other  than  fissionable  minerals,  in  that 
portion  of  the  added  area  which  was  not  affected 
by  the  withdrawal  in  Executive  Order  No.  5327. 

A  map  of  a  part  of  Utah  is  attached,  with  red 
lines  superimposed  thereon  showing  the  boundaries 
of  the  area  that  was  added  to  the  Uintah  and  Ouray 
Reservation  by  the  act  of  March  11,  1948.  The  total 
area  of  additional  land  approximates  510,859  acres. 
The  part  of  the  added  area  that  is  shaded  in  green  ^ 
on  the  map  indicates  the  portion  of  the  area  in 
which  the  Indians  own  the  minerals,  other  than 
fissionable  minerals.  The  total  area  shaded  in  green 
approximates  237,825  acres.  The  unshaded  part 
within  the  red  lines  indicates  the  portion  of  the 
added  area  in  which  the  United  States  owns  all 
mineral  rights  and  in  which  the  Indians  acquired 
only  surface  rights.  This  portion  approximates 
273,034  acres.  These  over-all  figures,  however,  in- 
clude approximately  31,000  acres  of  land  the  title 
to  which  was  acquired  by  purchase  for  the  Indians, 
11,852  acres  of  land  allotted  in  trust  to  individual 
Indians,  34,000  acres  of  land  owned  by  the  State  of 
Utah,  and  3,338  acres  of  land  owned  by  the  county 
and  by  non-Indians.  Complete  information  con- 
cerning the  ownership  of  minerals  in  the  areas  re- 
ferred to  in  the  preceding  sentence  is  not  now 
available. 

The  Director  of  the  Geological  Survey  stated  in- 
formally that  T.  16  S.,  Rs.  17  and  18  E.,  are  classi- 
fied a£  coal  lands;  that  Ts.  17  and  18  S.,  Rs.  17  and 
18  E.  and  T.  19  S.,  Rs.  19  and  20  E.,  are  under 
withdrawal  for  coal  but  have  not  been  classified; 
and  that  essentially  all  of  the  area  shaded  in  green 
on  the  map  is  affected  by  Executive  Order  No. 
4371,  approved  January  21,  1926,  to  the  extent,  as 
yet  undetermined  but  currently  under  investiga- 
tion, that  it  contains  deposits  of  rock  asphalt 
analogous  to  those  now  under  development  near 
Sunnyside  and  Vernal,  Utah. 

Mastin  G.  White, 

Solicitor. 
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The  effectiveness  of  a  trading  license  issued  by  the 
Commissioner  of  Indian  Affairs  is  not  dependent 
upon  the  consent  of  tlie  Navajo  Tribal  Council 
with  whose  members  the  licensee  is  authorized 
to  engage  in  trade;  and  the  lack  of  such  consent 
cannot  impair  the  validity  of  the  license. 

The  Commissioner  of  Indian  Affairs  has  the  dis- 
cretionary power  to  specify  the  sales  prices  at 
which  traders  shall  sell  goods  to  the  Indians,  and 
he  can  either  make  or  decline  to  make  rules  and 
regulations  in  that  respect.  The  action  of  the 
Navajo  Tribal  Coimcil  in  proposing  to  fix  prices 
or  to  determine  what  the  traders'  mark-ups  on 
goods  shall  be  is  an  attempted  encroachment 
upon  a  power  which  is  vested  solely  in  the  Com- 
missioner. 

A  licensed  trader  is  privileged  to  engage  in  trade 
with  the  Indians  under  whatever  conditions  and 
requirements  the  Commissioner  of  Indian  Affairs 
may  prescribe,  and  the  Navajo  Tribal  Council 
has  no  authority  to  impose  additional  conditions 
or  requirements  without  the  concurrence  of  the 
Commissioner. 

A  distinction  exists  between  the  privilege  of  engag- 
ing in  trade  with  the  Indians  and  the  privilege 
of  using  the  land  of  another  in  carrying  on 
that  trade.  The  latter  privilege  may  be  acquired 
only  from  the  landowner;  and  if  the  land  is  held 
in  trust  by  the  United  States  for  an  Indian  tribe 
or  for  an  individual  Indian,  the  regulations  of 
the  Department  relating  to  the  use  of  such  land 
for  business  purposes  must  be  observed. 

Under  the  applicable  departmental  regulations,  the 
consent  of  the  tribal  council  and  concurrent 
action  by  the  Secretary  or  his  authorized  repre- 
sentative are  lequired  with  respect  to  the  issuance 
of  a  permit  to  use  tribal  lands  for  business  pur- 
poses. The  tribal  council  may  give  its  consent  or 
withhold  it  for  any  reason  deemed  by  it  to  be 
sufficient.  However,  the  tribal  council  has  no 
voice  in  connection  with  the  utilization  of  in- 
dividually allotted  lands  for  business  purposes. 

Conditions  prescribed  by  the  tribal  council  to  affect 
either  new  trading  licensees  or  those  traders 
whose  licenses  have  not  expired  cannot  be  made 
effective  unless  adopted  by  the  Commissioner  as 
a  part  of  the  regulations  prescribed  by  him  in 


this  field,  or  unless  they  are  incorporated,  with 
the  approval  of  che  Secretary  or  his  authorized 
representative,  in  permits  covering  the  use  by 
traders  of  lands  belonging  to  the  tribe. 

Mastin  G.  White,  Solicitor: 

Memorandum 

To:  Assistant  Secretary  Warne. 

From:        The  Solicitor. 

Subject:     Regulation  of  traders  on  the  Navajo  In- 
dian Reservation. 

On  April  27,  1948,  you  referred  to  me  four  ques- 
tions from  tlie  Acting  Commissioner  of  Indian 
Affairs  relative  to  the  licensing  of  traders  on  the 
Navajo  Indian  Reservation.  These  questions  arise 
out  of  a  resolution  which  was  adopted  by  the 
Navajo  Tinbal  Council  on  March  20,  1948,  and 
which  purports  to  regulate  traders  on  the  reserva- 
tion. 


1. 


One  of  the  questions  propounded  by  the  Acting 
Commissioner  is: 

"Whether  the  Commissioner  may  issue  a 
license  to  a  trader  doing  business  on  tribal, 
allotted,  or  fee  patented  land  within  the  reser- 
vation even  though  the  Tribal  Council  refuses 
to  consent  to  the  issuance  of  a  permit  or  a  lease 
therefor." 

By  tlie  act  of  August  15,  1876,^  Congress  vested 
in  the  Commissioner  of  Indian  Affairs  "the  sole 
power  and  authoaity  to  appoint  traders  to  the  In- 
dian tribes  and  to  make  such  rides  and  regulations 
as  he  may  deem  just  and  proper  specifying  the  kind 
and  cjuanLity  of  goods  and  the  prices  at  which  such 
goods  shall  be  sold  to  the  Indians."  In  the  act  of 
March  3,  1901,  as  amended  and  extended  by  the 
act  of  March  3,  1903,^  the  Commissioner  of  Indian 
Affairs  again  was  designated  by  the  Congress  to 
detennine  what  persons  shall  be  permitted  to  trade 
with  the  Indians  on  any  Indian  reservation  and  to 
prescribe  appropriate  rules  and  regulations  for  the 
protection  of  the  Indians.^ 

The  scope  of  the  Commissioner's  authority  under 
tiie  statutes  mentioned  above  was  discussed  by  the 
Solicitor  of  this  Department  in  an  opinion  dated 


1  19  Stat.  176,  200;  25  U.S.C.  1946  ed.,  sec.  261. 

-?,\  Stat.  1058,  1066,  .S2  Stat.  982,  1009;  25  U.S.C.  1946  cd.. 
.sec.  262. 

"The  penalty  provision  relating  to  the  laws  governing 
trade  with  the  Indians  is  found  in  25  U.S.C.  1946  ed.,  sec.  264, 
which  excepts  persons  trading  with  the  Five  Civilized  Tribes. 
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October  25,  1934.*  The  Solicitor  held,  among  other 
things,  that  the  taxing  power  of  Indian  tribes  does 
not  extend  to  the  levy  by  a  tribe  of  a  tax  upon 
licensed  traders,  in  the  absence  of  an  authorization 
from  the  Commissioner  of  Indian  Affairs,  because 
the  Congress  has  conferred  upon  the  Commissioner 
the  exclusive  authority  to  appoint  traders  on  In- 
dian reservations  and  to  prescribe  the  terms  and 
conditions  governing  their  operations.  The  courts 
likewise  have  held  tliat  full  power  and  responsi- 
bility with  respect  to  granting  or  refusing  a  license 
to  trade  are  vested  in  the  Commissioner  of  Indian 
Affairs,  and  that  the  privilege  of  doing  business  as 
a  trader  with  the  Indians  on  a  resei-vation  is  de- 
pendent upon  a  license  issued  by  the  Commis- 
sioner.5 

The  effectiveness  of  a  license  issued  by  the  Com- 
missioner, under  the  authority  exclusively  vested 
in  him  by  the  Congress,  is  not  dependent  upon  the 
consent  of  the  tribe  with  whose  members  the 
licensee  is  authorized  to  engage  in  trade;  and  the 
lack  of  such  consent  cannot  impair  the  validity  of 
tlie  license. 

The  question  on  this  point  is  accordingly 
answered  in  the  affirmative. 


Another  question  is: 

"Whether  the  requirement  that  Indian 
traders  must  conform  to  mark-ups  for  certain 
merchandise  prescribed  in  the  resolution  con- 
travenes the  Act  of  August  15,  1876,  25  U.S.C. 
261." 

As  pointed  out  above,  the  act  of  August  15,  1876, 
confers  on  the  Commissioner  of  Indian  Affairs  the 
power  not  only  to  appoint  traders  to  the  Indian 
tribes  but  to  specify  "the  kind  and  quantity  of 
goods  and  the  prices  at  which  such  goods  shall  be 
sold  to  the  Indians."  In  conferring  this  power  on 
the  Commissioner,  the  Congress  necessarily  with- 
held it  from  the  tribes.  Thus,  any  resolution 
adopted  by  a  tribe  dealing  with  the  subject  of 
price  control  in  relation  to  traders  coidd  become 
effective  only  to  the  extent  tJiat  the  Commissioner 
might  see  fit  to  adopt  it  as  a  part  of  his  regula- 
tions. 

The  general  regulations  governing  licensed 
traders  in  their  trade  with  tiie  Indians  on  any  In- 


dian reservation  were  prepared  by  the  Conunis- 
sioner  of  Indian  Affairs  and  approved  by  the  Secre- 
tary of  the  Interior  on  June  29,  1927.  On  June  1, 
1937,  special  regulations  covering  trade  on  the 
Navajo,  Zuni,  and  Hopi  Indian  Reservations  were 
prepared  by  the  Commissioner,  and  these  regula- 
tions were  approved  by  the  Assistant  Secretary  on 
June  2,  1937."  Section  276.22  of  the  1927  regula- 
tions directs  the  local  superintendent  to  see  that 
prices  charged  by  licensed  traders  are  fair  and 
reasonable.  To  that  end,  the  traders  are  required, 
upon  request,  to  submit  records  which  reflect  the 
cost  and  selling  prices  of  goods  handled  by  them.  A 
specific  provision  dealing  with  the  regulation  of 
prices  was  not  included  originally  in  the  special 
1937  regulations  pertaining  to  traders  on  the 
Navajo  Reservation.  The  omission  appears  to  have 
been  intentional.'  On  November  5,  1942,  the  1937 
trading  regulations  were  amended  to  include  a 
provision  stating  that  the  prices  of  all  articles  of 
merchandise  placed  on  s;ile  shall  be  plainly  and 
visibly  marked  Ijy  the  txaders.'* 

Apparently,  the  Commissioner  has  not  yet  deter- 
mined that  there  is  a  need  for  setting  the  sales 
prices  of,  or  fixing  mark-ups  on,  goods  sold  by  the 
traders.  Such  a  determination  is  within  the  discre- 
tionary power  exclusively  vested  in  him  by  the  laws 
mentioned  above,  and  he  can  either  make  or  de- 
cline to  make  rules  and  regulations  in  that  respect. 
I  believe,  therefore,  that  the  action  of  the  Navajo 
Tribal  Council  in  proposing  to  fix  prices  at  that 
traders  may  sell  goods  to  Indians  or  to  determine 
what  the  traders'  mark-ups  on  goods  shall  be  is  an 
attempted  encroachment  upon  a  power  which  is 
vested  solely  in  the  Commissioner  of  Indian 
Affairs.9 


3. 


A  third  question  asked  by  the  Acting  Commis- 
sioner is: 

"Whether  the  Tribal  Council  may  require  as 
a  condition  for  permitting  traders  to  use  and 
occupy  tribal,  fee  patented,  or  allotted  lands 


'55  I.D.  14,  48.  Sec  also  the  Solicitor's  memorandum  ilatcd 
August,  7,  19.S7,  and  a  memorandum  of  the  First  Assistant 
Solicitor,  dated  May  1.  1940.  botii  of  which  were  addressed 
to  the  Commissioner  of  Indian  Affairs. 

".See  United  States  v.  Parton  et  al.,  132  F.  (2d)  886  (1943)  ; 
Blair  Siipl.  v.  McAlhaney,  123  F.    (2d)    142    (1941). 


"See  25  CFR,  Part  277.  The  text  of  the  regulations  ap- 
proved in  1927  may  he  found  in  25  CFR.  Part  276. 

'See  Indian  Office  file  7141-36-124,  dealing  with  trading 
regulations  affecting  the  Navajo  Indians.  See  particidarly 
Superintendent  Fryer's  recommendation  of  February  5,  1937, 
to  the  Commissioner  of  Indian  Affairs. 

**  25  CFR  Cum.  Supp.  277.7.  Prior  to  this  amendment,  the 
Superintendent  of  the  Navajo  Agency  had  been  authorized 
by  the  Commissioner's  office  on  July  30.  1941  to  direct 
traders  on  the  Navajo  Reservation  to  mark  the  sales  prices  of 
all   goods  offered   to   the  Indians. 

".See  .Solicitor's  opinions  dated  May  8.  1940  (57  I.D.  124, 
125,  126),  and  May  31,  1940    (57  I.D.   129,  141). 
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within  the  reservation  for  business  purposes  a 
payment  of  rental  and  ocher  conditions  such 
as  mark-ups  for  the  sale  of  merchandise,  prices 
to  be  paid  Indians  for  merchandise,  and  the 
types  of  records  to  be  kept.  If  so,  is  the  same 
legal  principle  applicable  to  traders  doing  a 
substantial  business  with  Indians  on  fee 
patented  or  allotted  lands  outside  the  exterior 
boundaries  of  the  reservation?" 

As  previously  indicated,  a  licensed  trader  is 
privileged  to  engage  in  trade  with  the  Indians 
under  whatever  conditions  and  requirements  the 
Commissioner  may  prescribe.  Without  the  concur- 
rence of  the  Commissioner,  the  Navajo  Tribal 
Council  has  no  authority  to  impose  additional  con- 
ditions or  requirements.^" 

However,  a  distinction  must  be  made  between 
the  privilege  of  engaging  in  trade  with  the  Indians 
and  the  privilege  of  using  the  land  of  another  in 
carrying  on  that  trade.  The  latter  privilege  may  be 
acquired  only  from  the  landowner;  and  if  the  land 
is  held  in  trust  by  the  United  States  for  an  Indian 
tribe  or  for  an  individual  Indian,  the  regulations 
of  the  Department  relating  to  the  use  of  such  land 
for  business  purposes  must  be  observed. 

In  90  far  as  tribal  lands  are  concerned,  the  ap- 
plicable regulations  require  chat  the  consent  of  the 
tribe  to  the  use  of  such  land  for  business  purposes 
be  obtained.'^  The  tribal  council  may  give  such 
consent  in  a  given  case  or  the  consent  may  be  with- 
held for  any  reason  deemed  by  the  council  to  be 
sufficient.  Therefore,  through  the  concurrent  action 
of  the  Secretary,  or  his  authorized  representative, 
and  the  Navajo  Tribal  Council,  any  permit  issued 
for  the  use  of  Navajo  tribal  land  by  a  trader  may 
contain  appropriate  conditions  relating  to  the  pay- 
ment of  rent  and  such  other  conditions  as  may  be 
deemed  to  be  essential  tia  the  protection  of  the  In- 
dians and  the  promotion  of  their  welfare. 

On  the  other  hand,  a  tribal  council  has  no  voice 
in  connection  with  the  utilization  for  business  pur- 
poses of  lands  allotted  in  severalty  to  individual 
members  of  the  tribe. 


4. 


The  final  question  to  be  considered  is: 

"Would  the  rentals  and  other  prescribed 
conditions  in  the  resolution  be  applicable  to 
traders  whose  licenses  have  not  expired  on 
June  1,  1948?" 


It  follows  from  what  ha,s  been  said  in  the  pre- 
ceding parts  of  this  memorandum  that  the  several 
conditions  set  forth  in  the  resolution  of  March  20, 
1948,  in  so  far  as  they  affect  the  business  of  licensed 
traders,  cannot  be  made  effective  unless  they  are 
adopted  by  the  Commissioner  as  a  part  of  the  regu- 
lations prescribed  by  him  in  the  exercise  of  his  ex- 
clusive authority  in  this  field,  or  unless  they  are 
incorporated,  with  the  approval  of  the  Secretary  or 
his  authorized  representative,  in  permits  covering 
the  use  by  traders  of  lands  belonging  to  the  tribe. 
Standing  alone,  such  conditions  cannot  be  enforced 
either  against  new  licensees  or  against  those  whose 
licenses  have  not  yet  expired. 

Mastin  G.  White, 

Solicitor. 


Administration,  Lkase  and  Sale  of  Choctaw 
AND  Chickasaw  Coal  and  Asphalt  Lands 


M-3.5n64 


August  13,  194S. 


^"Cf.  Sperry  Oil  Co.  v.  Chisholm.  264  U.S.  488  (1924); 
Blansel  v.  Cardin.  256  U.S.  ?,\9    (1921)  . 

"25  CFR  277.12  and  the  regulations  appro\ed  February 
17,  1948    (13  F.R.  829-8.'51,  sec.   171.10). 


Where  a  statute  authorizing  the  purchase  by  the 
United  States  of  lands  and  mineral  deposits  pro- 
vides that  the  properties  "when  acquired"  shall 
become  a  part  of  the  public  domain  subject  to 
the  applicable  public  land  mining  and  mineral 
leasing  laws,  the  date  upon  which  the  lands  and 
mineral  deposits  become  a  part  of  the  public 
domain  is  determined  by  the  date  of  acquisition. 

A  contract  by  which  the  Choctaw  and  Chickasaw 
Nations  agree  to  sell,  and  the  United  States 
agrees  to  buy,  for  a  consideration  of  $8,500,000 
lands  and  mineral  deposits,  with  provision  for 
conveyance  when  the  appropriation  of  the  pur- 
chase price  has  been  made,  is  executory  in 
nature  and  operates  to  vest  in  the  United  States 
on  the  date  of  the  appropriation  the  full  equi- 
table title,  with  the  right  to  a  conveyance,  as  of 
that  date,  of  the  legal  title. 

As  the  date  of  the  appropriation  of  the  purchase 
price  becomes  the  date  of  acquisition  by  the 
United  States  and  the  date  upon  which  the  ac- 
quired properties  become  a  part  of  the  public 
domain,  any  lease  made  prior  to  that  date  under 
the  leasing  laws  applicable  to  the  public  domain 
would  be  without  authority  of  law. 

Under  the  act  of  April  21,  1932  (47  Stat.  88),  as 
amended  by  the  act  of  July  31,  1947  (Public  Law 
295,  80th  Cong.) ,  renewals  of  existing  leases  and 
permits,  completed  within  extension  periods 
granted  by  the  Secretary  of  the  Interior  prior  to 
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the  execution  of  the  contract  of  sale  to  the 
United  States,  may  be  approved  by  the  Bureau 
of  Indian  Affairs. 

A  contract  of  sale  executed  on  October  8,  1947,  be- 
came binding,  vipon  ratification  by  the  Congress, 
from  the  date  of  its  execution,  and  operated  to 
prevent  the  vendor  from  selling,  leasing  or  other- 
wise disposing  of  the  properties  contracted  to  be 
sold  unless  specifically  authorized  by  the  contract 
of  sale. 

A  provision  in  a  contract  between  the  Choctaw 
and  Chickasaw  Nations  and  the  United  States, 
declaring  that  all  "proceeds  from  the  sale  of  any 
of  the  properties  mentioned  herein  made  subse- 
cjuent  to  the  date  of  this  contract  and  prior  to 
Lire  appropriation  of  the  purcliase  price,  shall  be 
credited  on  the  purchase  price,"  is  construed  to 
contemplate  and,  therefore,  to  authorize  sales  by 
the  vendor  to  third  persons  at  any  time  prior  to 
the  appropriation  of  the  purchase  price. 

Mastin  G.  White,  Solicitor: 

Memorandum 

To:  The  Secretary. 

From:        The  Solicitor. 

Subject:  Administration,  lease,  and  sale  of  Choc- 
taw and  Chickasaw  coal  and  asphalt 
lands. 

By  the  act  of  June  24,  1948  (Public  Law  754, 
80th  Cong.) ,  the  Congress  ratified  a  contract  by 
which  the  United  States  agreed  to  buy,  and  the 
Choctaw  and  Chickasaw  Nations  agreed  to  sell,  for 
a  consideration  of  $8,500,000,  the  interest  of  the 
two  Indian  nations  in  certain  lands  chiefly  valu- 
able for  their  coal  and  asphalt  deposits.  Section  3 
of  the  contract  provides  that  when  the  purchase 
price  has  been  appropriated  by  the  Congress,  the 
Principal  Chief  of  the  Choctaw  Nation  and  the 
Governor  of  the  Chickasaw  Nation  shall  execute 
a  conveyance  or  conveyances,  satisfactory  in  form 
and  substance  to  the  Secretary  of  the  Interior,  vest- 
ing in  the  United  States  all  the  right,  title,  and 
interest  of  the  Choctaw  and  Chickasaw  Nations. 
Pending  performance  under  the  contract  by  the 
parties— that  is  to  say,  the  appropriation  of  the 
purchase  price  by  the  Congress  and  the  execution 
of  a  proper  conveyance  or  conveyances  by  the  offi- 
cials of  the  Choctaw  and  Chickasaw  Nations,  which 
performance  is  not  exp>ected  until  some  time  after 
the  8 1st  Congress  convenes  in  January  of  1949— 
certain  questions  concerning  the  administration, 
lease,  and  sale  of  the  mineral  deposits  have  arisen 
and  have  been  referred  to  me  for  an  opinion. 


The  first  question  is: 

During  the  interim  period  mentioned  above,  may 
coal  and  asphalt  leases  on  the  property  be  issued  by 
the  Department  under  the  mineral  leasing  laws 
applicable  to  lands  and  mineral  deposits  owned  by 
the  United  States? 

The  contract  was  executed  under  authority  con- 
tained in  the  Interior  Department  Appropriation 
Act,  1944  (58  Stat.  463,  483-485).  That  act  pro- 
vides, among  other  things,  that  the  lands  and  min- 
eral deposits  "when  acquired  hereunder  shall  be- 
come part  of  the  public  domain  subject  to  the  ap- 
plicable public  land  mining  and  mineral  leasing 
laws."  The  lands  and  mineral  deposits  here  in  ques- 
tion will,  therefore,  become  part  of  the  public 
domain  and  subject  to  the  public-land  mineral 
leasing  laws  on  the  date  of  acquisition  by  the 
United  States.  That  date,  in  my  opinion  will  be 
the  date  upon  which  the  appropriation  of  the  pur- 
chase price  is  made. 

In  connection  with  executory  contracts  of  this 
nature,  the  courts  have  frequently  said  that  im- 
mediately upon  execution  of  such  a  contract  the 
vendee  becomes  the  equitable  owner  of  the  prop- 
erty and  the  vendor  retains  the  legal  title  as  secu- 
rity for  the  payment  of  the  purchase  price.  But,  as 
pointed  out  in  National  Bank  of  Kentucky  v.  Lonis- 
viUe  Trust  Co.,  67  F.  (2d)  97,  101  (CCA.  6th, 
1933),  this  means  no  more  than  that  the  vendee 
has  a  right  to  compel  specific  performance,  but  that 
the  vendor  will  not  be  required  to  convey  unless 
and  until  the  purchase  price  is  paid.  When  the 
purchase  price  is  paid  in  full  prior  to  the  execution 
of  a  conveyance,  the  vendee  immediately  becomes 
the  full  equitable  owner  of  the  property.^ 

That  the  title  to  the  lands  and  mineral  deposits 
luider  consideration  here  was  not  to  pass  prior  to 
the  payment  of  the  purchase  price  is  made  clear  by 
the  provisions  of  tlie  ratified  contract,  which  must 
be  given  controlling  effect. 

Under  section  2  of  the  contract,  the  purchase 
price,  when  appropriated,  is  to  be  placed  to  the 
credit  of  the  Choctaw  and  Chickasaw  Nations  in 
the  Treasury  and  will  then  be  subject  to  per  capita 
distribution,  as  provided  in  section  4  of  the  con- 
tract. Under  section  3  of  the  contract,  the  officials 
of  the  two  nations  become  obligated  to  convey  im- 
mediately   upon    appropriation    of    the    purchase 


'  SuUon  V.  Commissioner  of  Inlernal  Revenue,  95  F.  (2d) 
845  (CCA.  10th,  1938)  ;  National  Bank  of  Kentucky  v. 
Louisville  Trust  Co.,  67  F.  (2d)  97  (CCA.  6th,  1933)  ; 
California  Delta  Farms,  Inc.  v.  Chinese  Ameiican  Farms,  Inc., 
278  Pac.  227,  232,  app.  dismissed  280  U.S.  520;  Magee  v. 
Young,  198  S.W.  (2d)  883  (Tex.,  1947)  ;  Long  v.  Godfrey, 
.32  S.E.    (2d)    .306   (Ga.,  1944)  . 
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price.  Accordingly,  when  the  appropriation  is 
made,  the  Indian  nations  become  the  owners  of 
the  appropriated  moneys,  and  the  Government  be- 
comes the  owner  of  the  ecjuitable  title  to  the  lands 
and  mineral  deposits  covered  by  the  contract  and 
will  be  entitled,  as  of  that  date,  to  a  conveyance  of 
the  legal  title. 

Section  5  of  the  contract  provides  chat  the  pro- 
ceeds received  from  any  sale  of  any  of  the  prop- 
erties involved  in  the  contract,  made  subsequent  to 
the  date  of  the  contract  and  prior  to  the  appropri- 
ation of  the  purchase  price,  shall  be  credited  upon 
the  purchase  price,  and  that  all  royalties  received 
from  any  coal,  asphalt,  oil,  gas,  or  other  minerals 
mined  from  the  properties  until  the  first  of  the 
month  in  which  the  purchase  price  shall  have  been 
appropriated  shall  be  placed  to  the  credit  of  the 
Choctaw  and  Chickasaw  Nations  on  the  books  of 
the  Treasury  of  the  United  States.  As  the  right  to 
the  royalty  income  from,  and  the  right  to  the  pro- 
ceeds of  any  sale  of,  the  mineral  deposits  go  hand 
in  hand  with  ownership  of  the  deposits,  and  as  the 
parties,  by  the  terms  of  the  contract,  have  un- 
equivocally recognized  that  these  rights  remain 
with  the  Choctaw  and  Chickasaw  Nations  down  to 
the  date  of  the  appropriation  of  the  pinchase  price, 
it  necessarily  follows  that,  until  such  date,  the 
United  States  does  not  have  a  disposable  interest 
in  tliese  mineral  deposits. 

Therefore,  it  is  my  opinion  that  any  lease  of 
the  properties  made  at  the  present  time  pursuant 
to  the  mineral  leasing  laws  applicable  to  Govern- 
ment-owned lands  and  mineral  deposits  would  be 
without  authority  of  law. 

In  reaching  this  conclusion  I  am  not  unmindful 
of  the  fact  that  the  report  of  the  Senate  Committee 
on  Interior  and  Insular  Affairs  on  the  bill  to  ratify 
tihe  contract  of  purchase  contains  a  statement  to  the 
effect  that,  upon  ratification  of  the  contract,  the 
lands  and  mineral  deposits  would  become  a  part 
of  the  pul)lic  domain  and  subject  to  the  applicable 
public-land  mining  and  mineral  leasing  laws.-  I 
find  no  support  for  this  statement  either  in  the  en- 
abling provisions  of  the  Interior  Department  Ap- 
propriation Act,  1945,  or  in  the  provisions  of  the 
contract  made  pursuant  to  that  act.  As  explained 
above,  the  addition  of  these  properties  to  the 
public  domain  does  not,  under  the  act  and  the  con- 
tract, become  an  accomplished  fact  until  the  pur- 
chase price  shall  have  been  appropriated. 


II 


The  second  question  is: 

In  the  event  that  leases  cannot  be  made  under 


•Senate  Report  No.  1266  on  S.  J.  Res.  203,  80th  Cong.,  2d 


the  mineral  leasing  laws  applicable  to  lands  owned 
by  the  United  States,  may  administration  of  the 
coal  and  asphalt  deposits  and  the  issuance  of 
leases  during  the  interim  period  be  continued  in 
the  Bureau  of  Indian  Affairs  pursuant  to  the  regu- 
lations in  25  CFR,  Part  207? 

The  regidations  to  which  reference  is  made  were 
prescribed  under  authority  of  the  act  of  April  21, 
1932  (47  Stat.  88).  That  act  authorizes  the  leasing 
of  "developed  tracts"  of  Choctaw  and  Chickasaw 
coal  and  asphalt  lands  for  periods  of  not  to  ex- 
ceed 15  years  from  Septemiier  25,  1932,  such  leases 
to  be  made,  subject  to  the  approval  of  the  Secretary 
of  the  Interior,  by  the  Choctaw  and  Chickasaw  Min- 
ing Trustee  or  by  such  other  officer  as  the  Secre- 
tary may  designate.  Leases  made  pursuant  to  this 
act  would  have  expired,  in  the  absence  of  renewal 
or  extension,  on  September  25,  1947.  The  act  of 
.A.pril  21,  1932,  was,  however,  amended  by  the  act 
of  July  31,  1947  (Public  Law  295,  80th  Cong.)  ,  to 
provide  that  leases  or  renewal  leases  might  be  made 
for  periods  of  not  to  exceed  15  years.  As  shown  by 
its  legislative  history,  the  amendatory  act  was  en- 
acted not  only  to  prevent  the  loss  of  a  substantial 
royalty  income  to  the  Choctaw  and  Chickasaw 
Nations  but  to  protect  the  holders  of  existing  leases 
and  permits,  then  about  to  expire,  who  had  ex- 
pended large  sums  of  money  in  the  development 
and  operation  of  the  properties.'  By  letter  dated 
.September  22,  1947,  the  Secretary  of  the  Interior 
authorized  the  Superintendent  for  the  Five  Civi- 
lized Tribes  to  grant  extensions  to  the  holders  of 
existing  leases  and  permits,  pending  the  negotiation 
of  renewals,  such  extensions  to  I)e  "effective  imtil 
the  approval  by  the  Commissioner  of  Indian  Affairs 
of  renewal  leases  or  permits,  but  in  no  event  to  be 
effective  for  a  period  extending  l^eyond  September 
25,  1948." 

In  view  of  the  action  taken  by  the  Secretary 
under  the  amendatory  act  of  Jidy  31,  1947,  in  au- 
thorizing the  Superintendent  of  the  Five  Civilized 
Tribes  to  grant  exten,sions  of  existing  leases  and 
permits,  it  woidd  be  permissible,  in  my  judgment, 
for  the  Bureau  of  Indian  Affairs,  notwithstanding 
the  execution  and  ratification  in  the  meantime  of 
the  contract  of  sale  between  the  Indian  nations  and 
the  United  States,  to  approve  renewal  leases  or  per- 
mits properly  executed  within  the  time  limit  spe- 
cified in  the  Secretarial  letter  of  September  22, 
1947. 

In  view,  however,  of  the  ratification  by  the  Con- 
gress of  the  contract  for  the  sale  to  the  United 
States  of  the  lands  and  mineral  deposits,  no  new 
leases  of  developed  or  luideveloped  tracts  and  no 
additional  extensions  of  existing  leases  or  permits 

■'See  Hon.se  Report  No.  466  on  H.R.  2005,  80th  Cong.,  1st 
scss. 
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can  now  be  made.  The  contract  o£  sale  between  the 
Indian  nations  and  the  United  States,  upon  ratifica- 
tion by  the  Congress,  became  binding  on  the 
parties.  The  interest  which  the  Choctaw  and  Chick- 
asaw Nations  contracted  to  sell  to  the  United 
States  is  the  interest  which  these  nations  owned  on 
the  date  of  the  execution  of  the  contract,'  with 
such  exceptions  as  are  specifically  authorized  by 
tile  contract.  The  contract  contains  no  provision 
which  authorizes  the  Choctaw  and  Chickasaw 
Nations  to  grant  additional  leasehold  interests  in 
the  coal  and  asphalt  deposits  pending  the  consum- 
mation of  the  transaction  between  the  two  nations 
and  the  United  States. 

Ill 

The  Third  and  final  question  is: 

During  the  interim  period  mentioned  above,  may 
any  tracts  be  sold  pursuant  to  the  provisions  of  the 
act  of  June  19,  1930  (46  Stat.  788)  ,  and  the  regu- 
lationsin  25  CFR,  Part  213?^' 

This  question  must  be  answered  in  the  iiffirma- 
tive,  for  the  reason  that  the  contract  between  the 
Indian  nations  and  the  United  States  specifically 
contemplates,  and  therefore  must  be  deemed  to 
authorize,  sales  at  any  time  prior  to  the  appropri- 
ation of  the  pinxhase  price.  It  does  this  by  includ- 
ing in  section  5  a  provision,  to  which  I  have 
already  referred,  declaring  that  all  "proceeds  from 
the  sale  of  any  of  the  properties  mentioned  herein 
made  subsecpient  to  the  date  of  this  contract,  and 
prior  to  the  appropriation  of  the  purchase  price, 
shall  be  credited  on  the  purchase  price."  The  re- 
quirement that  the  proceeds  be  credited  upon  the 
purchase  price  makes  it  clear  that  the  sales  contem- 
plated are  to  be  sales  made  on  behalf  of  the  Indian 
nations  and  not  on  behalf  of  the  United  States. 

The  effect  of  such  sales  would  be  to  eliminate 
the  tracts  sold  from  the  contract  between  the 
nations  and  the  United  States,  and  to  relieve  the 
United  States  of  the  obligation  to  pay  for  the  tracts 
sold  by  crediting  the  proceeds  of  sale  on  the  price 
which  the  Government  agreed  to  pay. 

If  any  sales  are  to  be  made  to  persons  other  than 
the  United  States— and  this  presents  an  administra- 
tive question  on  which  I  express  no  opinion— it 
would  be  appropriate,  inasmuch  as  the  sales  would 
be  made  on  behalf  of  the  Indians,  to  conduct  such 
sales  under  the  act  of  Jime  19,  1930,  and  the  regu- 
lations prescribed  under  that  act. 

Mastin  G.  White, 

Solicitor. 


Payment  of  Expenses  to  International 
Conferences 


M-35068 


September  8,  1948. 


'  See  Solicitor's  memoiandum  to  the  Commissionei  of  In- 
dian Affairs,  dated  October  5.  1944. 

^  This  act  and  the  regulations  referred  to  relate  to  the  sale 
of  tlie  coal  and  asphalt  deposits  during  tire  period  of  owner- 
ship by  the  Choctaw  and  Chickasaw  Nations. 


Section  4  of  the  Interior  Department  Appropri- 
ation Act,  1949  (Public  Law  841,  80th  Cong.,  p. 
42) ,  specifically  authorizes,  witliin  the  express 
limitations  therein,  expenditures  which  would  be 
otherwise  prohibited  by  5  U.S.C.,  1946  ed.,  sec. 
83  and  31  U.S.C,  1946  ed.,  sec.  551,  which  are 
directed  to  the  expenditure  of  appropriated 
moneys  for  the  payment  of  expenses  of  persons 
in  attendance  at  meetings  or  conventions  of  so- 
cieties or  associations  which  are  private  and  non- 
governmental in  nature. 

Neither  the  prohibitions  expressed  In  15  U.S.C, 
1946  ed.,  sec.  83  or  31  U.S.C,  1946  ed.,  sec.  551 
nor  the  provisions  of  section  4  of  the  Interior 
Department  Appropriation  Act,  1949,  impose 
limitations  on  the  payment  of  expenses  of  any 
officer  or  employee  of  the  Department  in  con- 
nection with  his  attendance  as  a  representative 
of  the  Government  at  a  congress  of  representa- 
tives of  various  governments. 

None  of  these  provisions  has  any  application  to  the 
expenditure  of  funds  to  defray  the  ex{>enses  of 
an  officer  or  employee  who  attends  the  Second 
Inter-American  Indian  Congress  as  a  delegate  of 
this  Government. 

W.  H.  Fianery,  Acting  Solicitor: 

Memorandum 

To:  Under  Secretary  Chapman. 

From:        The  Solicitor. 

Subject:     Payment    of    expenses    to    international 
conference. 

You  have  asked  my  opinion  on  the  cjuestion 
whether  section  4  of  the  Interior  Department  Ap- 
]>ropriation  Act,  1949,  is  a  limitation  on  the  pay- 
ment of  expenses  of  officers  and  employees  of  the 
Department  and  the  Bureau  of  Indian  Affairs  who 
are  properly  designated  as  delegates  to  the  con- 
vocation of  the  SecoTid  Inter-American  Indian 
Congress  at  Cuzco,  Peru,  October  19,  1948. 

Section  4  of  the  Interior  Department  Appropri- 
ation Act,  1949  (Public  Law  841,  80th  Congress, 
p.  42)   recites  that: 

"Appropriations  herein  made  for  the  follow- 
ing bureaus  and  offices  shall  be  available  for 
expenses  of  attendance  of  officers  and  em- 
ployees at  meetings  or  conventions  of  mem- 
bers of  societies  or  associations  conceiTied  witli 
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their  work  in  not  to  exceed  the  ainoimts  indi- 
cated: Office  of  the  Secretary,  $850;  *  *  * 
Bureau  of  Indian  Affairs,  $1,250  *  *   *." 

This  provision  specifically  authorizes,  within  the 
express  limitations  therein,  expenditures  which 
would  be  otherwise  prohibited  by  section  8  of  the 
act  of  June  26,  1912  (5  U.S.C,  1946  ed.,  sec.  83), 
as  amended,  and  a  Joint  Resolution,  dated  Febru- 
ary 2,  1935  (31  U.S.C,  1946  ed.,  sec.  551),  which 
respectively  provide  that: 

"No  money  appropriated  by  any  Act  shall  be 
expended  *  *  *  for  expenses  of  attendance 
of  any  person  at  any  meeting  or  convention  of 
members  of  any  society  or  association,  unless 
such  *  *  *  expenses  are  authorized  to  be  paid 
by  specific  appropriations  for  such  purposes  or 
are  providecl  for  in  express  terms  in  some  gen- 
eral appropriation  *  *  *."  (5  U.S.C,  1946  ed., 
sec.  83.) 

"Unless  specifically  provided  by  law,  no 
moneys  from  funds  appropriated  for  any  pur- 
pose shall  be  used  for  *  *  *  transportation  to, 
any  conventions  or  other  form  of  assemblage 
*  *  *.  This  section  shall  not  be  construed  to 
prohibit  the  payment  of  exjjenses  of  any  officer 
or  employee  of  the  Government  in  the  dis- 
charge of  his  official  duties."  (31  U.S.C,  1946 
ed.,  sec.  551.) 

These  prohibitions  are  directed  to  the  expenditure 
of  appropriated  moneys  for  the  payment  of  ex- 
penses of  persons  in  attendance  of  meetings  or  con- 
ventions of  societies  or  associations  which  are  pri- 
vate and  non-governmental  in  nature.  27  Comp. 
Gen.  627;  16  id.  839  and  850. 

Neither  the  prohibitions  expressed  in  the  act  of 
June  26,  1912  and  the  Joint  Resolution  of  Febru- 
ary 2,  1935  nor  the  provisions  of  section  4  of  the 
Interior  Department  Appropriation  Act,  1949  im- 
pose limitations  on  the  payment  of  expenses  of 
any  officer  or  employee  of  the  Government  in  con- 
nection with  his  attendance  as  a  representative  of 
the  Government  at  a  congress  of  representatives  of 
various  governments.  5  Comp.  Gen.  834. 

The  Second  Inter-American  Indian  Congress  is 
being  held  pursuant  to  the  convention  which  estab- 
lished the  Inter-American  Indian  Institute  and 
which  was  ratified  Ijy  the  Senate  on  May  26,  1941 
and  proclaimed  by  the  President  to  be  in  full  force 
on  February  27,  1942  (56  Stat.  1303),  and  the 
regulations  approved  by  Executive  Order  No.  2  of 
the  Peruvian  Government,  January  29,  1948.  It  is 
clear,  under  article  II  of  the  convention  and  article 
14  of  the  regulations,  that  the  Congress  will  be  an 
international  conference  attended  by  the  represen- 


tatives of  various  governments.  Therefore,  none  of 
the  three  statutory  provisions  quoted  above  has  any 
application  to  the  expenditure  of  funds  to  defray 
the  expenses  of  an  officer  or  employee  who  attends 
the  Congress  as  a  delegate  of  this  Government. 

The  question  whether  appropriations  are  avail- 
able for  the  payment  of  the  expenses  of  any  officer 
or  employee  of  the  Department  who  might  be  au- 
thorized to  attend  the  Congress  as  a  delegate  of 
this  Government  has  not  been  considered  in  this 
memorandum. 

W.  H.  Flanery, 

Acting  Solicitor. 
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Under  the  previous  ruling  of  this  office  that  an  In- 
dian tribe  incorporated  under  Federal  law  may 
be  regarded  as  a  "municipality,"  there  would  be 
no  violation  of  the  act  of  March  3,  1917,  if  the 
salary  of  a  Government  employee  were  to  be  aug- 
mented by  a  contribution  from  the  funds  of  an 
incorporated  tribe. 

As  section  1765  of  the  Revised  Statutes  is  designed 
to  guard  and  protect  the  United  States  Treasury 
against  imforeseen  demands,  the  payment  of  ad- 
ditional compensation  out  of  tribal  funds  to  a 
Federal  employee  is  outside  the  scope  of  that 
section. 

Mastin  G.  White,  Solicitor: 

Memorandum 
To:  The  Secretary. 

From:        The  Solicitor. 

Subject:     Use  of  funds  in  tribal  treasury  to  supple- 
ment salary  of  Government  employee. 

1  he  Council  of  the  Confederated  Salish  and 
Kootenai  Tribes  has  appropriated  $249.52  to  sup- 
plement the  salary  of  an  extension  clerk  at  the 
Flathead  Agency.  The  clerk  is  a  Government  em- 
jjloyee  whose  appointment  and  compensation  are 
expressly  provided  for  "by  law  or  regulations." 

The  Acting  Connnissioner  of  Indian  Affairs  has 
raised  the  question  whether  the  proposed  tribal 
contribution  comes  within  the  scope  of  the  memo- 
randum opinion  of  Acting  Solicitor  Kirgis,  dated 
August  10,  1938,  which  held  tiiat,  notwithstanding 


1500 


Department  of  the  Interior 


September  29,  1948 


the  provisions  ot  the  act  of  March  3,  1917  (39  Stat. 
1106,  5  U.S.C.,  1946  ed.,  sec.  66),  and  section  1765 
of  the  Revised  Statutes  (5  U.S.C,  1946  ed.,  sec.  70) , 
the  Flathead  Tribes  could  supplement  the  salaries 
of  certain  Federal  employees  performing  tribal 
functions  whose  appointments  and  compensation 
were  not  expressly  provided  for  by  law  or  regula- 
tions. 

The  act  of  March  3,  1917,  prohibits  the  receipt 
by  a  Government  official  or  employee  of  any  salary 
in  connection  with  his  services  "from  any  source 
other  than  the  Government  of  the  United  States, 
except  as  may  be  contributed  out  of  the  treasury 
of  any  State,  county,  or  municipality."  Section 
1765  of  the  Revised  Statutes  provides  that  no  officer 
or  other  person  whose  compensation  is  "fixed  by 
law  or  regidations"  shall  receive  any  additional 
compensation  "unless  the  same  is  authorised  by 
law,  and  the  appropriation  therefor  explicitly 
states  that  it  is  for  such  additional"  compensation. 

The  Acting  Solicitor  held  in  the  memorandum 
ot  August  10,  1938,  that  an  Indian  tribe  incor- 
porated under  Federal  law  may  be  regarded  as  a 
"municipality",  as  that  term  is  employed  in  the  act 
of  March  3,  1917.  Under  this  view,  the  correctness 
of  which  I  have  not  attempted  to  check  in  the 
limited  time  available  to  me,  there  would  appear  to 
be  no  reason  for  objecting  on  the  basis  of  that  act 
to  the  present  appropriation  for  the  purpose  of  sup- 
plementing tiic  salary  of  the  extension  clerk. 

The  clerk  is  an  employee  whose  appointment 
and  compensation  are  expressly  provided  for  "by 
law  or  regulations,"  as  contemplated  in  section 
1765  of  the  Revised  Statutes.  However,  the  purpose 
of  this  provision  is  to  prevent  officers  or  employees 
of  the  Government  from  making  demands  on  the 
United  States  Treasury  for  additional  compensa- 
tion, over  and  above  their  regidar  salaries,  imless 
such  additional  compensation  has  been  expressly 
authorized  by  law  and  appropriated  by  the  Con- 
gress. The  Attorney  General  has  stated  that  the 
provision  was  designed  "to  guard  and  protect  the 
Treasury  against  unforseen  demands."  4  Op.  Atty. 
Gen.  248.  See  also  United  States  v.  King,  147  U.S. 
676;  679;  Lewis  v.  United  States,  244  U.S.  134,  146; 
Wickersham  v.  Smith,  1  Alaska  522.  The  payment 
of  additional  compensation  out  of  tribal  funds  to 
a  Federal  employee  is,  therefore,  outside  the  scope 
of  section  1765  of  the  Revised  Statutes. 

Under  Article  VI,  Section  1  (h) ,  of  the  consti- 
tution of  the  Flathead  Tribes,  the  resolution  mak- 
ing the  appropriation  to  supplement  the  salary  of 
the  extension  clerk  at  the  Flathead  Agency  is  sub- 
ject to  review  by  the  Secretary  of  the  Interior 
within  90  days  of  its  enactment.  As  the  resolution 
was  adopted  on  July  2,  the  period  for  review  will 


expire    September    30.    The    resolution,    therefore, 
shoidd  receive  immediate  attention. 

Mastin  G.  White, 

Solicitor. 


Acceptance  by  Tribe  of  Contributions 

FOR  the  Management  of  Indian 

Resources 


M-35075 


November  22,   I91S. 


The  act  of  February  14,  1931  (46  Stat.  1106,  25 
U.S.C,  1946  ed.,  sec.  451)  ,  which  provides  only 
for  acceptance  of  donations  made  for  the  benefit 
of  Indian  "institutions,"  supplies  no  authority 
for  the  acceptance  by  the  Secretary  of  the  Inte- 
rior of  contributions  for  the  management  of  In- 
dian forest  range  and  wildlife  resources.  The 
authority  under  the  act  of  February  14,  1931,  has 
not  been  broadened  by  section  20  of  the  Perma- 
nent Appropriations  Repeal  Act  (48  Stat.  1233, 
31  U.S.C,  1946  ed.,  sec.  725s),  which  sets  up  an 
account  of  "Funds  contributed  for  Indian  proj- 
ects," only  because  the  account  included  dona- 
tions under  special  legislation.  In  view  of  the 
requirement  of  the  act  of  February  14,  1931, 
that  donations  be  applied  "for  the  benefit  of  in- 
dividual Indians,"  donations  could  not  be  ex- 
pended in  any  event  in  the  management  of  In- 
dian tribal  resources.  Moreover,  contributions 
could  not  be  accepted  from  donors  who  would 
be  primarily  interested  in  advancing  their  own 
interests.  Such  contributions  would  be  either  no 
gifts  at  all,  or  conditional  gifts  which  may  not 
be  accepted  on  behalf  of  the  United  States  with- 
out express  statutory  authority. 

Flanery,  Acting  Solicitor: 

Memorandum 
To:  The  Secretary. 

From:        The  Solicitor. 

Subject:     Acceptance  of  contributions  for  the  man- 
agement of  Indian  resources. 

You  have  requested  that  I  express  an  opinion  on 
the  question  whether  the  act  of  February  14,  1931 
(46  Stat.  1106,  25  U.S.C,  1946  ed.,  sec.  451),  sup- 
plies authority  for  acceptance  by  the  Secretary  of 
the  Interior  of  contributions  "for  the  management 
of  Indian  forest,  range  and  wildlife  resources." 

The  act  of  February  14,  1931,  provides,  as  fol- 
lows: 
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"The  Secretary  ol  the  Interior  is  authorized 
in  his  discretion  to  accept  contributions  or  do- 
nations ot  funds  or  other  property,  real,  per- 
sonal, or  mixed,  which  may  be  tendered  to,  or 
for  the  benefit  of.  Federal  Indian  schools,  hos- 
pitals, or  other  institutions  conducted  for  the 
benefit  of  Indians,  or  for  the  advancement  of 
the  Indian  race,  and  to  apply  or  dispose  of 
such  donations  for  the  use  and  benefit  of  such 
school,  hospital,  or  other  institution  or  for  the 
benefit  of  individual   Indians." 

Apparently  the  possibility  is  suggested  that  con- 
tributions or  donations  for  the  management  of  In- 
dian forest,  range  and  wildlife  resources  may  be 
regarded  as  gifts  "for  the  advancement  of  the  In- 
dian race,"  Such  gifts,  however,  would  not  seem 
to  fall  within  any  of  the  categories  of  purposes  for 
which  contributions  or  donations  of  funds  may  be 
accepted  under  the  statute.  Its  purpose  would  seem 
to  be  to  permit  gifts  to  be  made  for  the  benefit  of 
Federal  Indian  "institutions,"  namely,  "schools, 
hospitals,  or  other  institutions,"  and  the  phrase 
"for  the  advancement  of  the  Indian  race"  wovdd 
seem  to  be  intended  as  an  additional  characteriza- 
tion of  the  nature  of  these  "other  institutions." 
This  interpretation  seems  to  be  supported  by  the 
title  of  the  statute  itself  which  is  simply  "An  Act 
to  authorize  the  Secretary  of  the  Interior  to  accept 
donations  to  or  in  behalf  of  institutions  conducted 
for  the  benefit  of  Indians."  The  title  of  a  statute 
becomes  a  relevant  factor  in  construction  when 
its  text  may  be  said  to  be  ambiguous.*  Certainly 
the  Bureau  of  Indian  Affairs  is  not  itself  an  "insti- 
tution" in  the  sense  in  which  that  term  is  employed 
in    the   statute. 

It  is  true  that  the  statute  also  provides  that  any 
gifts  received  shall  be  applied  not  only  for  the 
use  and  benefit  of  institutions  but  also  "for  the 
benefit  of  individual  Indians."  However,  individual 
Indians  may  benefit  through  institutional  care, 
services  or  benefactors.  The  establishment  of  schol- 
arships for  Indians  is  one  of  the  examples  of  this 
kind  of  benefit  that  is  given  in  the  legislative  re- 
ports.'- In   the  report  on   the  legislation   made  by 

"Enactment  of  this  bill  would  authorize  the 
Secretary  of  the  Interior  to  accept  donations  for 
the  benefit  of  Federal  Indian  institutions,  or  of 
individual  Indians. 


tiie  House  Committee  on  Indian  Affairs,   its  pur- 
pose is  stated  to  be  as  follows: 

"There  are  numerous  purposes  to  which 
such  donations  could  be  applied.  Scholarships 
coidd  be  established  which  would  otter  an  in- 
ducement to  Indian  pupils  who  are  imable  to 
continue  their  education  beyond  the  training 
offered  by  the  Indian  Service  because  of  lim- 
ited means.  Equipment  could  be  purchased  for 
hospitals,  school  playgrounds,  and  other  In- 
dian   institutions,    etc." 

In  contending  for  a  broader  interpretation  of  the 
statute,  reliance  is  also  placed  apparently  upon 
section  20  of  the  Permanent  Appropriations  Re- 
peal Act  of  June  26,  1934  (48  Stat.  1233,  31  U.S.C, 
1946  ed.,  sec.  725s) ,  which,  in  making  provision 
for  the  expenditure  of  certain  trust  funds  without 
specific  appropriation  by  Congress,  includes  as 
category  66,  "Funds  contributed  for  Indian  proj- 
ects." (Italics  supplied)  Certainly  the  concept  of 
a  "project"  is  far  wider  than  that  of  an  "institu- 
tion," and  the  former  would  certainly  embrace  non- 
institutional  activities  of  the  Indian  Service.  It 
has  been  held,  to  be  sure,  that  subsequent  Con- 
gressional legislation  may  be  considered  to  assist 
in  the  interpretation  of  prior  legislation  on  the 
same  subject.'  However,  the  legislative  history  of 
category  66  ^  shows  that  it  was  intended  to  cover 
not  only  contributions  under  the  act  of  February 
14,  1931,  but  also  contributions  under  other  pro- 
visions of  a  special  character  such  as  those  included 
in  the  appropriation  acts  of  August  1,  1914  (38 
Stat.  582,  588),  and  May  10,  1926  (44  Stat.  453, 
476) ,  which  made  possible  contributions  by  the 
State  of  Arizona  or  counties  of  the  States  of  Arizona 
and  California  toward  bridge  and  road  construc- 
tion work.  The  establishment  of  only  one  trust 
fund  account  for  contributions  both  under  the 
general  act  and  the  special  provisions  undoubtedly 
explains  the  necessity  of  resorting  to  the  broader 
category  of  projects.  Indeed,  the  discussion  of  this 
account  at  the  hearing  on  the  Permanent  Appro- 
priations Repeal  Act  supplies  further  evidence  that 
the  act  of  February  14,  1931,  was  intended  to  per- 
mit only  contributions  made  for  the  benefit  of  In- 
dian institutions.  Thus  there  occurred  the  follow- 
ing collocjuy  between  Congressman  Anthony  J. 
Griffin,  Chairman  of  the  Subcommittee,  and  Samuel 
M.  Dodd,  Chief  of  Finance  Office  of  the  Bureau  of 
Indian  Affairs: 


1  Fairport,  P.  if  E.  R.  Co.  v.  Meredith,  292  U.S.  589,  594-5; 
Betigzon  v.  Secretary  of  Justice,  299  U.S.  410,  Brotherhood  of 
Railroad  Trainmen  v.  B.  &  O.  R.  Co.,  331  U.S.  519,  528-9. 

-See  this  Department's  report,  dated  June  18,  1930,  to  the 
House  Committee  on  Indian  Affairs  and  Report  No.  2088, 
House  of  Representatives,  71st  Cong.,  3d  sess. 


■'Great  Northern  Railway  Co.  v.  United  States,  315  U.S. 
262,  276. 

'  See  Hearings  before  the  Subcommittee  of  House  Com- 
mittee on  Appropriations  in  Charge  of  Permanent  Appro- 
priations, 73d  Cong.,  2d   sess.,   pp.   286-89. 
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"MR.  DODD.  I  may  say  that  the  act  ot 
February  14,  1931,  46  Statutes,  page  1106,  au- 
thorizes the  Secretary  of  the  Interior  to  ac- 
cept donations  and  to  use  those  donations  for 
services  beneficial  to  the  Indians.  That  act 
was  enacted  primarily  to  permit  acceptance  of 
donations,  not  to  cash,  but  of  land,  equipment 
and  other  things  probably  used  in  schools  or 
hospitals. 

"MR.  GRIFFIN.  For  the  benefit  of  Fed- 
eral Indian  schools,  hospitals,  or  other  insti- 
tutions conducted  for  the  benefit  of  Indians? 

"MR.  DODD.     Yes,  sir." 

In  submitting  the  basic  question  of  the  scope  of 
the  act  of  February  14,  1931,  the  Acting  Commis- 
sioner of  Indian  Affairs  requested  that  I  consider 
specifically  four  possible  categories  of  gifts  which 
might  be  made  to  assist  in  the  management  of  In- 
dian natural  resources.  These  four  categories  are 
all  alike  in  relating  to  the  management  of  such  re- 
sources but  are  differentiated  by  the  character  and 
motives  of  the  donors  as  well  as  by  the  character  of 
the  beneficiaries,  who  may  be  either  indivdual  In- 
dians or  tribes  of  Indians. 

In  the  first  category  are  contributions  which 
might  be  made  by  persons  who  have  no  desire  to 
secure  contracts  or  other  advantages  from  the  Bu- 
reau of  Indian  Affairs  and  are  actuated  solely  by 
eleemosynary  motives.  In  the  second  category  are 
contributions  which  might  be  made  by  tribal  In- 
dians, or  by  non-Indians  such  as  timber  sale  con- 
tractors, grazing  permittees  or  lessees,  who  are  in- 
terested in  the  development  of  Indian  resources.  In 
the  third  category  are  contributions  which  might 
be  made  by  indivdual  Indians,  Indian  associations, 
and  Indian  Tribes  interested  in  the  development 
of  their  own  resources.  In  the  fourth  category  are 
contributions  which  might  be  made  to  pay  the  sal- 
ary of  a  clerk  to  prepare  modifications  of  grazing 
permits  on  the  Crow  Reservation  held  by  the  con- 
tributors as  well  as  by  non-contributors. 

It  is  entirely  immaterial  under  the  statute 
whether  a  donor  is  an  Indian  or  a  non-Indian,  a 
tribal  Indian  or  a  non-tribal  Indian,  an  Indian 
association  or  an  Indian  tribe.  The  statute  does  not 
undertake  to  limit  the  class  of  donors.  The  fact 
that  some  of  the  beneficiaries  would  be  tribes  of 
Indians  is,  however,  a  relevant  factor.  As  the  ap- 
plication of  donations  is  plainly  limited  by  the 
terms  of  the  statute  to  individual  Indians,  dona- 
tions could  not  be  accepted  for  the  management  of 
Indian  tribal  resources.  Of  course,  individual  mem- 
bers of  a  tribe  may  be  said  to  benefit  in  a  general 
sense  when  the  tribal  welfare  is  advanced.  The 
statute,  however,  obviously  contemplates  that  the 
benefit  be  both  immediate  and  direct   for,  other- 


wise, the  limitation  on  the  application  of  dona- 
tions would  be  rendered  meaningless. 

It  appears,  moreover,  that  the  prospective  donors 
in  all  four  categories  of  gifts,  except  the  first,  which 
must  be  almost  entirely  hypothetical,  would  have 
an  interest  in  the  use  of  the  funds  contributed  by 
them,  and  would  benefit  directly  from  such  use. 
The  direct  interest  of  such  "donors"  would  in 
itself  bar  acceptance  of  their  contributions.  It  is 
apparent  that  if  the  purpose  of  a  contribution  is 
to  advance  the  interests  of  the  contributor,  he  is 
not  really  a  donor.  As  such  a  contribution  cannot 
truly  be  regarded  as  a  gift,  it  cannot  be  accepted.  ■ 
If  it  is  a  gift  at  all,  it  is  a  conditional  gift,  and  it 
has  been  held  that  such  gifts  may  not  be  accepted 
on  behalf  of  the  United  States  without  statutory 
authority." 

It  is  my  opinion,  therefore,  that  the  act  of  Feb- 
ruary 14,  1931,  does  not  authorize  the  acceptance  of 
contributions  for  the  management  of  Indian  forest 
range,  and  wildlife  resources,  and  that  none  of  the 
contributions  specifically  proposed  may  be  accepted. 

W.   H.   Flanery, 

Acting  Solicitor. 


Use  of  Penalty  Mail  Privilege 
BY  Indian  Schools 

M-35087  December  15,  19  f  8. 

The  penalty  mail  privilege  may  be  used  by  an  In- 
dian school  of  the  Bureau  of  Indian  affairs  only 
in  the  transmission  through  the  mail  of  matters 
which  relate  exclusively  to  the  business  of  the 
United  States. 

If  written  materials  are  prepared  or  procured  by  an 
Indian  school  with  funds  appropriated  by  Con- 
gress to  the  Bureau  of  Indian  Affairs  for  such 
purposes,  they  fall  into  the  category  of  "matters 
relating  exclusively  to  the  business  of  the  United 

^See  Memo  Sol.  I.D..  dated  May  21.  1940,  holding  that  the 
act  of  February  14,  I93I,  could  not  be  in\oked  to  justify  the 
acceptance  by  the  United  .States  of  a  proposed  conveyance 
of  Indian  trust  land  to  be  held  in  trust  for  the  Indian  grant- 
or; and  Memo  Sol,  I,D,,  dated  August  27,  1940,  holding 
that  the  same  act  would  not  supply  authority  for  the  ac- 
ceptance by  the  United  States  of  a  conveyance  of  allotted 
land  in  trust  for  the  Crow  Creek  Tribe  in  liquidation  of  a 
loan  made  by  the  tribe  to  the  allottee. 

«.See  13  Op.  Atty.  Gen.  465;  21  ibid.  5.37;  .30  ibid.  527;  10 
Comp.  Gen.  395;  11  ibid.  355  Express  statutory  authority  to 
accept  conditional  gifts  upon  recommendation  of  the  Sur- 
geon General  is  conferred  upon  the  Administrator  of  the 
Public  Health  .Service  by  the  act  of  July  1,  1944  (58  Stat. 
709)  ,  as  amended    (42  u!s,C.,  1946  ed.,  sec.  219)  . 


December  15,   1948 
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States"  and  may  be  sent  through  the  mail  postage 
free. 

Even  it  news  sheets,  graduation  announcements, 
or  similar  materials  issued  by  an  Indian  school 
are  eligible  for  the  penalty  mail  privilege,  they 
can  be  mailed  free  of  postage  only  to  those  per- 
sons who  have  requested  them. 

Mastin  G.  White, 

Solicitor. 

Memorandum 
To:  The  Secretary. 

From:        The  Solicitor. 

Subject:     Use  of  penalty  mail  privilege  by  Indian 
schools. 

In  a  memorandum  dated  December  1,  1948,  Act- 
ing Secretary  Davidson  requested  an  opinion  con- 
cerning the  propriety  of  the  use  of  the  penalty  mail 
privilege  by  Indian  schools  of  the  Bureau  of  In- 
dian Affairs  in  transmitting  through  the  mail 
mimeographed  monthly  news  sheets,  graduation 
announcements,  invitations  to  graduations,  and 
other  similar  mail. 

Authority  for  use  of  the  penalty  mail  privilege 
is  found  in  39  U.S.C,  1946  ed.,  sec.  .S21,  which 
provides  that: 

"It  shall  be  lawful  to  transmit  through  the 
mail,  free  of  postage,  any  letters,  packages,  or 
other  matters  relating  exclusively  to  the  busi- 
ness of  the  United  States;  official  mail  matter 
of  all  officers  of  the  United  States  Government 
*  *  *,  the  envelopes  of  such  matter  in  all 
cases  to  bear  appropriate  endorsement  con- 
taining the  proper  designation  of  the  office 
from  which,  or  officer  from  whom,  the  same 
is  transmitted  with  a  statement  of  the  penalty 
for  their  misuse.   *   *   *" 

Section  32 1 c  of  the  same  Title  of  the  Code  pro- 
vides that: 

"All  envelopes,  labels,  wrappers,  cards,  and 
other  articles,  bearing  the  indicia  prescribed 
by  law  for  matter  mailed  free  of  postage  un- 
der the  penalty  privilege  *  *  *,  shall  be  pro- 
cured or  accounted  for  through  the  Postmaster 
General  under  such  regulations  as  he  shall 
prescribe.  *  *   *" 

Under  regulations  issued  by  the  Postmaster  Gen- 
eral, permits  for  the  printing  of  the  penalty  indicia 
must  be  secured  from  the  Third  Asssitant  Post- 
master General. 


Section  306  of  the  Penalty  Mail  Act  of  1948 
(Public  Law  785,  80th  Congress)  limits  the  use  of 
the  penalty  mail  privilege  by  executive  agencies. 
It  provides  that: 

"No  executive  department  or  independent 
establishment  of  the  Government  shall  trans- 
mit through  the  mail,  free  of  postage,  any 
book,  report,  periodical,  bulletin,  pamphlet, 
list,  or  other  article  or  document  (except  offi- 
cial letter  correspondence,  including  such  en- 
closures as  are  reasonably  related  to  the  sub- 
ject matter  of  the  correspondence;  informa- 
tional releases  in  connection  with  the  decen- 
nial census  of  the  United  States,  mail  con- 
cerning the  sale  of  Government  securities,  and 
all  forms  and  blanks  and  copies  of  statutes, 
rides,  regulations,  and  instructions  and  ad- 
ministrative orders  and  interpretations  neces- 
sary in  the  administration  of  such  departments 
and  esitablishments) ,  unless  a  recjuest  there- 
for has  been  previously  received  by  such  de- 
partment or  independent  establishment;  or 
such  transmission  is  required  by  law;  or  such 
document  is  transmitted  to  inform  the  recipi- 
ent thereof  of  the  adoption,  amendment,  or 
interpretation  of  a  statute,  rule,  regulation, 
or  order  to  which  he   is  subject.   *    *    *" 

It  is  clear  that  only  matter  which  relates  exclu- 
sively to  the  business  of  the  United  States  can  prop- 
erly be  sent  by  an  Indian  school  of  the  Bureau  of 
Indian  Affairs  through  the  mail  postage  free.  If 
the  materials  mentioned  above  are  prepared  or 
procured  by  an  Indian  school  with  funds  appro- 
priated for  such  purposes  by  Congress  to  the  Bu- 
reau of  Indian  Affairs,  it  appears  that  such  mate- 
rials relate  "exclusively  to  the  business  of  the 
United  States"  and  may  properly  be  sent  through 
the  mail  without  the  payment  of  postage.  On  the 
other  hand,  if  the  preparation  or  procurement 
of  any  of  these  materials  is  outside  the  scope  of  the 
activities  of  an  Indian  school  for  which  Congress 
has  provided  funds  and  is  accomplished  at  private 
expense,  then  those  particular  materials  could  not 
be  regarded  as  "relating  exclusively  to  the  busi- 
ness of  the  United  States"  and  they  would  not  be 
eligible   for    the   penalty   mail   privilege. 

In  this  connection,  it  should  be  borne  in  mind 
that  even  if  these  materials,  or  some  of  them,  are 
eligible  for  the  penalty  mail  privilege  because 
they  relate  "exclusively  to  the  business  of  the 
United  States,"  they  can  be  transmitted  free  of 
postage  only  to  persons  who  have  specifically  re- 
quested them. 

Mastin  G.  White, 

Solicitor. 
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Chemehuevi  Lands  Designated  for  Construction 

OF    Parker    Dam    Project— Membership 

Identity  Problems 

December  31,  19-48. 


Memorandum 

To:  The  Commissioner  of  Indian  Affairs. 

From:        Acting  Solicitor. 

Subject:     Disposition  of  Chemehuevi  tribal  funds. 

This  will  refer  to  the  matter  of  the  disposal  of 
the  sum  of  ,|80,879.45  derived  from  the  taking  by 
the  United  States  of  lands  on  the  Chemehuevi 
Reservation  in  California  for  the  Parker  Dam 
project  pursuant  to  the  provisions  of  the  act  of 
July  8,  1940   (54  Stat.  744). 

The  cited  act  granted  to  the  United  States  all  of 
the  right,  title  and  interest  of  the  Indians  of  the 
"Chemehuevi  Reservation  in  California"  in  lands 
designated  by  the  Secretary  of  the  Interior  for  the 
construction  of  the  Parker  Dam  project  with  the 
provision  for  the  determination  by  the  Secretary 
of  the  compensation  to  be  paid  the  Indians  and  a 
requirement  that  the  amount  due  the  tribe  be  de- 
posited to  its  credit  in  the  Treasury  of  the  United 
States.  Although  this  legislation  established  be- 
yond challenge  the  Indian  title  to  the  reservation 
lands  and  the  right  of  the  tribe  to  receive  the  pro- 
ceeds from  disposals  of  the  reservation  lands  (see 
In  re  Wilson,  140  U.S.  .575,  577).  the  difficulty  pre- 
sented has  been  in  establishing  the  identity  of  the 
tribe  and  its  membership. 

There  is  evidence  that  the  Chemehuevi  Tribe  or 
Band  formerly  occupied  lands  in  the  Chemehuevi 
Valley.  The  reservation,  which  bears  the  name  of 
the  Indians,  was  no  doubt  set  aside  originally  for 
the  benefit  of  this  tribe  or  band.  Only  eleven 
Chemehuevis  were,  however,  given  allotments  on 
that  reservation.  The  main  body  removed  to  and 
received  allotments  of  lands  on  the  Colorado  River 
Reservation  which  had  been  established  for  In- 
dians (such  as  the  Chemehuevi)  "of  the  Colorado 
River  and  its  tributaries."  '  Others  moved  else- 
where and  some  were  not  allotted  anywhere.  As 
stated  in  a  report  dated  February  19,  1942,  of  the 
former  Superintendent  of  the  Colorado  River  In- 
dian  agency: 

"There  are  121  Chemehuevis  allotted  on  the 
the  Colorado  River  Reservation.  These  121  are 
largely  the  parents  of  127  children,  mostly,  on 


the  Colorado  River  Reservation  not  allotted. 
There  are  93  Chemehuevi  Indians  generally 
not  living  on  their  own,  nor  the  Colorado 
River  Reservation.  These  are  not  allotted  any- 
where. There  a  few  of  these  Indians  who  do 
live  on  the  Colorado  River  Reservation  at 
times,  and  on  the  Fort  Mohave  Military  Re- 
serve. Others  are  in  Las  Vegas,  Nevada,  the 
Moapa  Reservation,  the  Morongo  Reservation 
in  the  Mission  area,  and  at  various  other 
places." 

It  may  well  be  that  the  Congress,  in  enacting 
the  act  of  July  8,  1940,  had  in  mind  the  original 
Chemehuevi  Tribe  or  Band  which  occupied  the 
Chemehuevi  Valley  and  for  whose  benefiit  the  lands 
of  the  Chemehuevi  Reservation  were  originally 
withdrawn,  and  that  this  Tribe  or  Band  would,  for 
the  purpose  of  the  distribution  of  the  funds  of 
$80,879.45,  now  be  represented  by  those  members, 
now  living,  of  the  original  Tribe  or  Band,  together 
with  their  descendants  and  the  descendants  of  those 
who  have  died,  irrespective  of  their  present  places 
of  residence.  However,  there  is  no  clear  indication 
of  this  in  the  act  itself,  and  its  legislative  history 
offers  no  support  for  such  a  position.  Moreover, 
the  distribution  of  the  fund  in  that  manner  would, 
as  to  Indians  enrolled  and  allotted  on  other  reserva- 
tions, run  afoul  of  the  general  rule  that  an  Indian 
may  not  be  a  member  of  two  tribes  or  bands  and 
receive  benefits  as  a  member  of  each. 

Confronted  with  this  situation,  it  is  my  opinion 
that  the  problem  may  be  solved  satisfactorily  only 
by  the  enactment  of  clarifying  legislation.  Should 
you  desire  to  seek  such  legislation,  this  office  will 
be  pleased  to  render  any  desired  drafting  assistance. 

W.  H.  Flanery, 

Acting  Solicitor. 


Caddo  Treaty  of  1836— Ratification 
OF  Supplementary  Articles 


'  See  act  of  March  3,  186.5  (13  Stat.  540,  559)  ,  and  Execu- 
tive orders  of  November  22,  1873,  November  16,  1874,  and 
May  15,  1876. 


February  21, 1949. 

Mr.  Rell  S.  Theriot, 
P.O.  Box  No.  1079, 
Shreveport,  Louisiana. 

My  Dear  Mr.  Theriot: 

The  President  has  referred  to  this  Department 
your  letter  of  January  15,  1949,  relating  to  the 
grant  of  lands  to  Larkin  Edwards  made  by  the 
supplementary  articles  of  the  Caddo  Indian  Treaty 
of  February  2,  1836. 


March  28,   1949 
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Your  letter,  read  in  connection  with  your  en- 
closed photostatic  copy  ot  a  letter  dated  August  1, 
1922,  from  Mr.  C.  F.  Hauke,  Chief  Clerk  of  the 
Office  (now  Bureau)  of  Indian  Affairs,  indicates 
your  belief  that  the  supplementary  articles  required 
ratification  and  confirmation  independently  of  the 
main  treaty  and  that  such  separate  action  was  not 
taken. 

In  answer,  I  am  glad  to  advise  you  that  all  the 
affirmative  acts  necessary  to  effectuate  this  grant 
were  performed  within  a  year  after  the  treaty  was 
signed.  The  Senate  acted  upon  the  treaty  and  the 
supplementary  articles  containing  the  Larkin  Ed- 
wards grant  at  one  and  the  same  time.  So,  too,  did 
the  President.  Senate  ratification  of  both  treaty 
and  supplement  occurred  in  executive,  or  secret, 
session  on  January  26,  1836,  and  confirmation  of 
both  treaty  and  supplement  was  proclaimed  by 
President  Andrew  Jackson  on  February  2,   1836. 

It  was  considerably  later,  however,  when  the 
official  documents  and  proceedings  were  published, 
and  then  in  volumes  of  such  limited  editions  that 
today  only  a  few  libraries  possess  them.  The  proc- 
lamation, containing  the  texts  of  both  the  treaty 
and  the  supplementary  articles,  appeared  in  1842, 
being  printed  in  Report  1035  of  the  House  Com- 
mittee on  Indian  Affairs,  dated  August  20,  1842, 
pp.  73-78.  (See  House  Reports,  27th  Cong.,  2d 
sess.,  1841-1842,  vol.  5,  Serial  No.  411,  pp.  73-78.) 
Four  years  later,  the  texts  of  the  treaty  and  its 
supplement  were  published  again,  this  time  ap- 
pearing on  pp.  470-473  of  Volume  7  of  the  United 
States  Statutes  at  Large,  printed  in  1846.  On  page 
470,  the  simple  marginal  notation  "Proclamation 
February  2,  1836"  gave  notice  of  ratification  as  well 
as  of  proclamation,  for  without  Senate  ratification 
there  could  have  been  no  Presidential  proclama- 
tion. 

The  Senate  deliberations  on  the  Caddo  Treaty, 
having  been  held  in  secret  session,  were  not  printed 
in  the  Congressional  Record.  Instead,  the  proceed- 
ings, showing  the  resolution  of  ratification  and  the 
vote  thereon,  appear  at  page  .'308  of  volume  4  of 
the  "Journal  of  the  Executive  Proceedings  of  the 
Senate  for  the  period  from  March  4,  1829,  to 
March  3,  1837,  inclusive."  This  volume  was  not 
printed  until  1887,  and  then,  by  order  of  the 
Senate,  was  not  released  to  the  public  until  1888. 
Moreover,  Senate  orders  limited  the  printing  of 
this  volume  to  125  copies,  107  for  designated  offi- 
cials and  libraries  of  the  Federal  Government  and 
18  copies  to  be  held  in  reserve.  (See  Check  List  of 
United  States  Public  Documents  1789-1909,  pub- 
lished by  U.S.  Government  Printing  Office  in  1911, 
p.  1503,  paragraphs  1  and  2  for  explanations  con- 
cerning the  publication  of  the  Executive  Journal 
for  the  first  40  Congresses.) 


For  your  convenience,  a  copy  of  the  Senate's 
Executive  proceedings  on  the  Caddo  Treaty  is  en- 
closed. The  text  of  the  Senate  resolution  will  pro- 
vide you  with  conclusive  evidence  that  the  Senate 
ratified  the  supplementary  articles  as  well  as  the 
treaty. 

Evidence  that  President  Jackson  confirmed  both 
the  treaty  and  the  supplementary  articles  appears 
in  the  preamble  and  the  conclusion  of  his  procla- 
mation, when  taken  together;  for  the  preamble 
shows  that  the  supplementary  articles  are  part  of 
the  treaty  and  the  conclusion  states  that  it  con- 
firms every  clause  and  article  of  the  treaty.  The 
"Appendix"  from  the  "Shreveport  Centennial-- 100 
years  of  Progress,"  included  among  the  documents 
which  you  attached  to  your  letter  of  January  15, 
seems  to  have  intended  to  reproduce  the  proclama- 
tion on  page  45  but  by  some  inadvertence  to  have 
omitted  the  preamble.  The  preamble  is  worded  as 
iollows: 

"Whereas  a  treaty  was  made  at  the  agency- 
house,  in  the  Caddo  Nation,  and  State  of 
Louisiana,  on  the  first  day  of  July,  one  thou- 
sand eight  hundred  and  thirty-five,  between 
the  United  States,  by  their  commissioner, 
Jehiel  Brooks,  and  the  chiefs,  head  men,  and 
warriors  of  the  Caddo  Nation  of  Indians;  and 
whereas  certain  supplementary  articles  were 
added  thereto,  at  the  same  time  and  place, 
which  treaty,  and  articles  supplementary 
thereto,  are  in  the  words  following  *   *    *." 

No  patent  has  issued  for  the  Larkin  Edwards 
lands,  the  grant  under  the  treaty  having  conferred 
upon  Larkin  Edwards  a  j^erfect  title,  which  re- 
cjuired  no  patent  or  other  muniment  from  the 
Government  to  make  it  complete. 

You  will  find  further  discussion  of  this  grant  in 
the  enclosed  decision  of  May  20,  1943,  by  Assis- 
tant Secretary  Chapman  on  the  petition  of  Effie 
Bryan  Bagley  and  Maud  Bryan  Ford  for  the  exer- 
cise of  supervisory  authority  A-21497,  1715517  "F", 
pages  1-2,  12-15) . 

Your  own  documents  are  returned  to  you. 

Mastin  G.  White, 

Solicitor. 


Acquisition  of  Yellowtail 
Reservoir  and  Dam  Site 


M-35093 


March  28,  1948. 


Section  13  of  the  act  of  June  25,  1910,  only  author- 
izes  withdrawals   of   Indian    lands   valuable   for 
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power  or  reservoir  sites  from  disposition  for  any 
other  purpose.  Following  such  a  withdrawal,  it 
is  still  necessary  to  acquire  title  from  the  In- 
dian owners. 

Article  VIII  of  the  agreement  of  August  14,  1899, 
between  the  Crow  Tribe  and  the  United  States, 
granting  certain  irrigation  benefits  to  "persons, 
companies,  or  corporations,"  does  not  apply  to 
the  United  States,  because  the  sovereign  cannot 
be  regarded  as  a  "person." 

The  act  of  February  5,  1948,  providing  for  "rights- 
of-way"  across  Indian  lands,  does  not  apply  to 
reservoir  sites. 

Memorandum 
To:  The  Secretary 

From:        The  Solicitor 

Subject:     Accjuisition   of   Yellowtail   reservoir  and 
dam  site 

You  have  requested  that  I  express  an  opinion 
on  the  question  whether  the  Secretary  of  the  Inte- 
rior has  authority  under  section  13  of  the  act  of 
June  25,  1910  (3G  Stat.  855,  858;  43  U.S.C,  1946 
ed.,  sec.  148),  to  acquire  for  the  United  States  the 
Yellowtail  reservoir  and  dam  site  within  the  Crow 
Indian  Reservation. 

The  statutory  provision  cited  above  declares: 

"That  the  Secretary  of  the  Interior  be,  and 
he  is  hereby,  authorized,  in  his  discretion,  to 
reserve  from  location,  entry,  sale,  allotment,  or 
other  appropriation  any  lands  within  any 
Indian  reservation,  valuable  for  power  or  res- 
ervoir sites,  or  which  may  be  necessary  for 
use  in  connection  with  any  irrigation  project 
heretofore  or  hereafter  to  be  authorized  by 
Congress:  Provided,  That  if  no  irrigation  proj- 
ect shall  be  authorized  prior  to  ithe  opening  of 
any  Indian  reservation  containing  such  power 
or  reservoir  sites  the  Secretary  of  the  Interior 
may,  in  his  discretion,  reserve  such  sites  pend- 
ing futine  legislation  by  Congress  for  their 
disposition,  and  he  shall  report  to  Congress  all 
reservations  made  in  conformity  with  this 
Act." 

It  is  plain  that  the  Secretary  of  the  Interior  has 
authority  under  section  13  of  the  act  of  June  25, 
1910,  supra,  only  to  reserve  a  reservoir  and  dam 
site  within  an  Indian  reservation  from  disposition 
for  any  other  purpose.  The  section  does  not  vest 
in  the  Secretary  any  power  to  acquire  for  the 
United  States  the  title  to  any  such  site. 

At  the  time  of  the  enactment  of  this  provision. 


it  was  expected  that  many  Indian  reservations 
would  be  opened  to  disposal  under  the  public-land 
laws.  To  prevent  the  alienation  of  lands  which 
might  be  valuable  as  power  or  reservoir  sites,  Con- 
gress gave  to  the  Secretary  of  the  Interior  author- 
ity to  reserve  such  sites  pending  the  enactment  of 
legislation  authorizing  the  construction  of  particu- 
lar dams  and  reservoirs,  and  the  acquisition  of  the 
reserved  sites  from  the  Indians.  The  mere  reserva- 
tion of  a  site  does  not,  of  course,  deprive  its  own- 
ers of  their  title  to  the  land.  (See  Solicitor's  opinion 
M-303I8,  dated  December  15,  1939.)  It  is  still 
necessary  to  accjuire  the  title  from  the  Indian 
owners  before  the  land  can  be  used  for  the  con^ 
templated  project. 

It  has  now  been  suggested  that  the  Yellowtail 
dam  site  might  be  accjuired  in  accordance  with 
article  VIII  of  the  agreement  of  August  14,  1899, 
between  the  Crow  Tribe  and  the  United  States,  as 
modified  and  ratified  by  the  act  of  April  27,  1904 
(33  Stat.  352)  ,  and  that  the  Yellowtail  reservoir 
site  might  be  accjuired  in  accordance  with  the  act 
of  February  5,  1948  (Public  Law  407,  80th  Cong.; 
25  U.S.C.A.,  sees.  323-328) .  I  do  not  believe,  how- 
ever, that  either  article  VIII  or  the  1948  statute  is 
applicable. 

Article  VIII  of  the  agreement  mentioned  above 
provides: 

"The  right  to  take  out  water  iqion  the 
diminished  reservation  subject  to  any  prior 
claim  of  the  Indians  thereto  by  reason  of  pre- 
vious appropriation,  and  the  right  to  con- 
struct, maintain,  and  operate  dams,  flumes,  and 
canals  upon  and  across  the  said  diminished 
reservation  for  the  purpose  of  irrigating  lands 
within  any  portion  of  the  ceded  tract  are 
hereby  granted,  such  rights  to  be  exercised  by 
persons,  companies,  or  corporations  under  such 
rules,  regulations,  and  requirements  as  may  be 
prescribed   by  the  Secretary   of  the   Interior." 

The  benefits  of  this  article  cannot  be  obtained  by 
the  Government,  in  my  opinion.  They  are  con 
fined  to  "persons,  companies,  or  corporations,"  and 
it  is  apparent  from  the  context  that  the  United 
States  is  not  a  "person"  within  the  meaning  of  the 
article.  The  term  "person"  normally  refers  to  a 
natural  person,  and  this  must  be  especially  so  when 
the  term  is  coupled,  as  here,  with  others  which 
connote  artificial  persons.  It  has  been  said  that 
"the  ordinary  dignities  of  speech"  should  re- 
quire the  mention  of  the  United  States  by  name. 
Davis  V.  Pringle,  268  U.S.  315,  318.  The  United 
States,  to  be  sure,  is  a  juristic  person  in  the  sense 
that  it  has  capacity  to  sue  upon  its  contracts  and  to 
vindicate  its  property  rights.  In  common  parlance. 
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however,  the  term  "person"  does  not  inchide  the 
sovereign,  and  statutes  employing  the  term  are 
usually  construed  so  as  to  exclude  the  sovereign. 
United  States  v.  Fox,  94  U.S.  315,  321;  United 
States  V.  Cooper  Corp.,  312  U.S.  600,  604. 

Moreover,  the  other  provisions  ot  the  agreement 
with  the  Crow  Indians,  as  amended,  confirmed, 
and  supplemented  by  statute,  are  such  that  the 
United  States  is  plainly  excluded  from  the  opera- 
tion of  article  VIII.  The  agreement  and  related 
legislation  provided  for  the  cession  to  the  United 
States  of  a  portion  of  the  Crow  Reservation,  and 
for  the  disposition  of  the  ceded  portions  by  the 
Government  to  settlers  under  the  reclamation, 
homestead,  townsite,  and  mineral-land  laws.  When 
article  VIII  is  considered  in  connection  with  the 
related  provisions  of  the  agreement  and  statute,  it 
is  clear  that  this  article  was  included  for  the  bene- 
fit of  settlers  on  the  ceded  lands,  or  companies  or 
corporations  claiming  under  them,  and  not  for  the 
benefit  of  the  Government. 

With  regard  to  the  act  of  February  5,  1948,  supra, 
this  statute  authorizes  the  Secretary  of  the  Inte- 
rior to  grant  "rights-of-way  for  all  purposes"  across 
Indian  lands.  A  grant  under  this  act  can  only  cover 
a  right-of-way,  and  this  office  has  declined  to  ap- 
prove under  the  statute  grants  for  such  purposes  as 
airports  and  reservoirs.  It  would  certainly  be 
stretching  the  statute  beyond  reason  to  hold  that 
a  reservoir  site  covering  thousands  of  acres  is  a 
right-of-way.  Accordingly,  I  must  conclude  that 
the  1948  act  is  not  applicable  to  the  problem  now 
under  consideration. 

Mastin  G.  White, 

Solicitor. 
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Agreements  under  Johnson-O'Malley  Act— Social 
security  benefits  for  reservation  Indians— Indian 
welfare   appropriations. 

The  provision  of  the  Johnson-O'Malley  Act  au- 
thorizing the  Secretary  of  the  Interior  to  make 
contracts  with  States  "for  the  *  *  *  social  wel- 
fare, including  relief  of  distress,  of  Indians"  and 
to  expend  under  such  contracts  moneys  appro- 
priated by  Congress  "for  the  *  *  *  social  wel- 
fare, including  relief  of  distress,  of  Indians"  is 
sufficiently  broad  to  cover  an  agreement  with  a 
State  for  the  furnishing  by  the  State  to  Indians 
on  reservations  of  old-age  assistance,  aid  to  the 


needy  blind,  and  aid  to  depentlent  chilihen, 
which  are  the  types  of  assistance  contemplated 
by  the  Social  Security  Act. 

rhe  appropriation  to  the  Department  under  the 
heading  "Welfare  of  Indians"  is  broad  enough 
to  cover  the  financing  by  the  Department,  either 
directly  or  through  the  utilization  of  State  ma- 
chinery under  the  Johnson-O'Malley  Act,  of 
old-age  assistance,  aid  to  the  needy  blind,  and 
aid  to  dependent  children  among  Indians  on 
reservations. 

Inasmuch  as  Indians  on  reservations  are  entitled 
to  assistance  from  the  States  under  the  Social 
Security  Act  to  the  same  extent  as  other  citizens, 
a  special  contract  under  the  Johnson-O'Malley 
Act  between  the  Secretary  of  the  Interior  and  a 
State  to  seciue  for  reservation  Indians  the  very 
same  assistance,  to  be  financed  in  part  out  of 
Federal  funds  appropriatetl  to  this  Department 
for  purposes  unconnected  with  the  administra- 
tion of  the  Social  Security  Act,  would  have  the 
effect  of  partially  relieving  the  State  of  its  obli- 
gations under  the  Social  Security  Act. 


Memorandum 

To:  The  Secretary 

From:        The  Solicitor 

Subject:     Indian   social   security  benefits 

I  have  been  requested  to  express  an  opinion 
on  the  question  whether  the  problem  of  securing 
the  payment  of  social  security  benefits  in  the  form 
of  assistance  to  needy  Indians  on  reservations  in 
Arizona  and  New  Mexico,  who  have  hitherto  been 
denied  such  benefits  by  the  respective  States,  may 
be  solved  by  making  formal  agreements  with  these 
States  under  the  Johnson-O'Malley  Act  of  April 
16,  1934  (48  Stat.'  596),  as  amended  (25  U.S.C, 
1946  ed.,  sees.  452-55). 

Two  alternative  forms  of  agreement  under  the 
Johnson-O'Malley  Act  are  contemplated.  One 
would  be  tripartite  in  character,  the  parties  being 
the  Secretary  of  the  Interior,  the  State  of  New 
Mexico  or  Arizona,  and  the  Federal  Security  Ad- 
ministrator; the  other  would  be  bilateral  in  char- 
acter, the  parties  being  the  Secretary  of  the  Inte- 
rior and  the  State  of  New  Mexico  or  Arizona. 
Under  either  form  of  agreement,  applications  for 
the  various  categories  of  public  assistance  under 
the  Social  Security  Act  and  the  related  State  welfare 
laws  would  be  made  to  the  State  welfare  agencies 
by  Indian  applicants  who  reside  on  reservations, 
and  the  State  would  process  such  applications, 
handling   them   in   the  same  manner   as   all   other 
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applications  ot  its  citizens  lor  such  assistance  and 
paying  directly  to  the  Indian  applicants  any  bene- 
fits to  which  such  applicants  might  be  found  to  be 
entitled.  The  State  would  apply  a  small  percent- 
age of  the  funds  needed  to  render  assistance  to 
reservation  Indians.  Under  the  tripartite  form  of 
agreement,  the  balance  of  the  funds  needed  would 
be  contributed  in  fixed  proportions  by  the  Social 
Security  Administration  of  the  Federal  Security 
Agency  from  funds  available  to  it  under  the  Social 
Security  Act  for  grants-in-aid  to  the  States  and  by 
this  Department  from  its  Indian  welfare  appropri- 
ation. Under  the  bilateral  form  of  agreement,  the 
funds  needed  for  reservation  Indians,  over  and 
above  the  small  percentage  provided  by  the  State, 
would  be  contributed  by  this  Department  from  its 
Indian  welfare  appropriation.  The  percentage  of 
the  funds  provided  by  the  State  pursuant  to  either 
type  of  agreement  for  the  furnishing  of  assistance 
to  Indians  on  reservations  would  be  less  than  the 
share  of  the  exp>ense  borne  by  the  State  in  connec- 
tion with  the  furnishing  of  assistance  to  its  other 
citizens  under   the  social  security  system. 

The  Johnson-O'Malley  Act,  in  so  far  as  material 
to  a  consideration  of  the  present  problem,  autho- 
rizes the  Secretary  of  the  Interior  to  enter  into  a 
contract  or  contracts  with  any  State  or  Territory 
or  political  subdivision  thereof  "for  the  education, 
medical  attention,  agricultural  assistance,  and  so- 
cial ivelfarc,  including  relief  of  distress,  of  Indians 
in  such  State  or  Territory,  through  the  agencies  of 
the  State  or  Territory  *  *  *  and  to  expend  under 
such  contract  or  contracts,  moneys  appropriated 
by  Congress  for  the  education,  medical  attention, 
agricultural  assistance,  and  social  xvelfare,  including 
relief  in  distress,  of  Indians  in  such  State  or  Terri- 
tory"  (Italics  added) . 

The  primary  purpose  of  the  Johnson-O'Malley 
Act  is  to  enable  this  Department  to  enlist  the  co- 
operation of  States  in  rendering  the  social  services 
mentioned  in  che  act  to  Indians  who  are  so  inter- 
mingled with  the  general  population  of  a  State  that 
it  is  not  practicable  or  economical  for  the  Depart- 
ment to  maintain  separate  services  for  them.  Thus, 
the  Senate  Committee  on  Indian  Affairs,  in  re- 
porting on  the  measure  while  it  was  under  con- 
sideration in  the  Congress,  stated: 

"This  bill  is  intended  particularly  to  make  it 
possible  that  the  Department  of  the  Interior 
should  arrange  for  the  handling  of  certain  In- 
dian problems  with  those  states  in  which  the 
Indian  tribal  life  is  largely  broken  up  and  in 
which  the  Indians  are  to  a  considerable  extent 
mixed  with  the  general  population."  (Senate 
Report  No.  511,  73d  Cong.,  2d  sess.,  p.  1.) 


However,  the  scope  of  the  legislation  is  not  re- 
stricted to  situations  where  Indians  are  inter- 
mingled with  the  remainder  of  the  population  of  a 
State  or  Territory.  Hence,  although  most  of  the 
Indians  in  Arizona  and  New  Mexico  reside  on 
unallotted  or  closed  reservations,  these  States  are 
not  excluded  from  the  scope  of  the  Johnson- 
O'Malley  Act,  and  a  number  of  agreements  based 
on  the  act  have  in  fact  been  made  with  these  States 
or  their  ]X)litical  subdivisions.  Under  these  agree- 
ments, educational  and  medical  services  have  been 
supplied  to  Indians. 

With  regard  to  the  question  whether  an  agree- 
ment may  be  made  with  a  State  under  the  Johnson- 
O'Malley  Act  for  the  furnishing  by  the  State  to  In- 
dians on  reservations  of  assistance  falling  within 
the  various  categories  of  assistance  provided  for 
in  the  Social  Security  Act,  the  cost  to  be  borne  in 
substantial  part  by  this  Department,  it  has  been 
noted  that  the  Johnson-O'Malley  Act  authorizes  in 
extremely  broad  language  the  making  of  agree- 
ments with  States  to  take  care  of  the  "social  wel- 
fare" of  Indians,  "including  the  relief  of  distress." 
Moreover,  the  social  welfare  appropriations  avail- 
able to  the  Secretary  of  the  Interior  for  the  benefit 
of  Indians  have  not  been  limited  to  particular 
forms  of  welfare  or  relief.  On  the  contrary,  these 
appropriations  have  always  been  of  a  general  char- 
acter. At  the  time  of  the  enactment  of  the  Johnson- 
O'Malley  Act  in  1934,  the  Bureau  of  Indian  Af- 
fairs used  for  the  purpose  of  affording  relief  to 
Indians  the  appropriation  for  "general  support 
and  administration."  The  welfare  appropriations 
for  the  fiscal  years  1942  to  1946,  inclusive,  were 
those  for  "general  support  and  rehabilitation  of 
needy  Indians  in  the  United  States."  Beginning 
with  the  fiscal  year  1947,  money  for  this  purpose 
has  been  appropriated  for  the  "Welfare  of  In- 
dians." 

The  language  used  by  Congress  in  the  Johnson- 
O'Malley  Act  is  sufficiently  broad,  in  my  opinion, 
to  cover  an  agreement  with  a  State  relating  to  the 
furnishing  by  the  State  to  reservation  Indians  of 
the  types  of  assistance  contemplated  by  the  Social 
Security  Act,  i.e.,  old-age  assistance,  aid  to  the 
needy  blind,  and  aid  to  dependent  children.  I  also 
believe  that  the  language  used  in  the  appropria- 
tion items  mentioned  above  has  consistently  been 
broad  enough  to  cover  the  financing  by  this  De- 
partment of  such  types  of  assistance  to  reservation 
Indians,  either  directly  or  through  the  utilization 
of  State  machinery  under  the  Johnson-O'Malley 
Act. 

Therefore,  from  the  legal  standpoint,  I  believe 
that  it  would  be  permissible  for  the  Secretary  of  the 
Interior  to  enter  into  an  agreement  with  a  State 
under  the  Johnson-O'Malley  Act  whereby  the  State 
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would  process,  in  accordance  with  the  social  secur- 
ity system,  the  applications  for  assistance  submitted 
by  its  Indian  citizens  who  reside  on  reservations 
and  would  make  payments  to  such  of  these  Indian 
applicants  as  appear  to  be  entitled  to  assistance, 
and  the  Department  would  bear  a  fixed  share  of 
the  cost  out  of  funds  appropriated  to  the  De- 
partment for  the  "Welfare  of  Indians." 

However,  attention  is  called  to  the  fact  that, 
following  the  enactment  of  the  Social  Secinity 
Act  on  August  14,  1935  (49  Stat.  620) ,  -the  Solici- 
tor of  this  Department,  in  a  memorandum  dated 
April  22,  1936,  and  headed  "The  Applicability  of 
the  Social  Security  Act  to  Indians,"  expressed  the 
view  that  needy  Indians  on  reservations  could  not 
lawfully  be  excluded  by  the  States  from  the  public 
assistance  benefits  provided  for  in  that  act.  The 
Solicitors  view  was  not,  of  course,  binding  on  the 
Social  Security  Board  or  its  successor,  the  Social 
Security  Administration,  but  the  same  position  has 
also  been  taken  by  the  officials  of  that  agency,  who 
have  always  refused  to  approve  State  plans  for  the 
rendering  of  assistance  to  persons  in  need  if  such 
plans  excluded  the  members  of  any  particular  race, 
including  Indians.  Indeed,  the  Social  Security 
Administration  now  has  under  consideration  the 
matter  of  withholding  grants-in-aid  to  the  States 
of  Arizona  and  New  Mexico  because  of  their 
failure  to  extend  the  social  security  system  to  In- 
dians on  reservations.  In  connection  with  this 
matter,  the  Commissioner  of  the  Social  Security 
Administration  recently  made  the  following  state- 
ment to  the  House  Conmiittee  on  Appropriations, 
which  was  conducting  a  hearing  on  the  Supple- 
mental Federal  Security  Agency  Appropriation 
Bill  for  1949: 

"The  Social  Security  Board  and  I  as  Com- 
missioner, have  taken  a  position  with  every- 
one concerned,  including  the  Members  of  Con- 
gress and  the  Senators  from  those  two  States, 
that  if  the  States  wish  to  argue,  as  a  legal 
matter,  that  these  reservation  Indians  were 
not  eligible,  we  would  call  a  formal  hearing 
forthwith  and  make  a  formal  determination, 
because  it  was  our  contention  that  they  are 
liable  to  pay  the  same  sort  of  benefits  to  In- 
dians on  reservations  as  to  other  citizens  of 
the  State." 

Moreover,  the  House  Committee,  in  reporting  out 
the  bill,  made  the  following  statement: 

"The  committee  inquired  at  some  length  in- 
to the  situation  resj>ecting  exclusion  from 
benefits  under  this  appropriation  of  Indians 
living  on   reservations   in   Arizona    and   New 


Mexico  on  account  of  whom  it  was  necessary 
to  make  a  special  appropriation  last  winter  to 
the  Interior  Department  for  the  temporary 
relief  to  prevent  starvation  and  destitution.  It 
appears  that  several  Indians  living  on  reserva- 
tions in  New  Mexico  made  application  to  the 
State  for  assistance  under  this  program  and 
were  denied  such  assistance,  although  appar- 
ently otherwise  eligible,  on  the  ground  that 
they  were  within  the  provisions  of  the  law  re- 
lating to  inmates  of  a  public-supported  insti- 
tution and  therefore  not  eligible  for  participa- 
tion under  this  program.  The  Social  Security 
Administration  is  charged  by  law  with  interpre- 
tation of  the  application  of  the  Social  Security 
Act  and  of  the  matter  of  conformity  or  non- 
conformity by  the  States  with  the  provisions  of 
the  act  in  the  operation  of  the  program  in  the 
States,  and  has  held  that  the  Indians  living  on 
reservations  are  not,  by  reason  of  that  fact, 
excluded  from  the  benefits  available. 

"The  committee  is  not  satisfied  that  the 
Social  Security  Administration  acted  as  vigor- 
ously and  as  swiftly  as  it  shovdd  have  to  re- 
solve the  discrimination  applied  to  the  Indians 
prior  to  the  time  when  Congress  found  it 
necessary  to  make  the  special  relief  funds  avail- 
able and  desires  to  serve  notice  on  the  Federal 
Security  Agency  that  it  exf)ects  the  matter  to 
be  dealt  with  effectively  when  the  resources 
provided  by  the  special  appropriation  are  no 
longer  available.  It  should  be  clearly  under- 
stood that  the  committee  takes  this  position  on 
the  premise  that  the  existing  law  as  interpreted 
by  the  Social  Security  Administration  entitles 
the  Indians  on  reservations  to  benefits  and  it  is 
a  simple  matter  of  enforcing  the  plain  provi- 
sions of  the  law.  The  committee  is  not  un- 
aware of  the  fact  that  the  entitlement  of  such 
Indians  to  benefits  under  the  Federal-State 
matching  program  may  place  a  rather  heavy 
financial  biuden  upon  the  States  involved,  but 
if  some  revision  of  the  law  is  necessary  on  that 
accoimt,  or  to  otherwise  deal  with  the  funda- 
mental problems  involved  in  the  general  situ- 
ation, then  it  seems  to  the  committee  that  this 
ought  to  be  dealt  with  in  the  proper  legislative 
manner."  (House  Report  No.  1821,  80th  Cong., 
2d  sess.,  pp.  19-20.) 

Therefore,  Indians  on  reservations  in  New 
Mexico  and  Arizona  are  entitled  to  assistance  from 
these  States  under  the  Social  Security  Act  to  the 
same  extent  as  other  citizens.  Hence,  a  special  con- 
tract under  the  Johnson-O'Malley  Act  between  the 
Secretary  of  the  Interior  and  New  Mexico  or  Ari- 
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zona  to  secure  for  reservation  Indians  the  very 
same  assistance,  to  be  financed  in  substantial  part 
out  of  Federal  funds  appropriated  to  this  Depart- 
ment for  purposes  unconnected  with  the  admin- 
istration of  the  Social  Security  Act  and  the  State's 
share  of  the  expense  to  be  proportionately  less  than 
that  borne  by  the  State  in  rendering  comparable 
assistance  to  ios  other  citizens,  would  have  the  effect 
of  partially  relieving  the  State  of  its  obligation  to 
reservation  Indians  under  the  Social  Security  Act. 
It  may  be  that  the  discharge  by  New  Mexico  or 
Arizona  of  ics  full  obligation  to  reservation  In- 
dians under  the  Social  Security  Act  would,  in  view 
of  the  proportion  of  such  Indians  to  the  total  p)opu- 
lation  of  the  State,  impose  an  undue  burden  upon 
the  financial  resources  of  the  State.  However,  the 
problem  of  whether  an  attempt  should  be  made  to 
adjust  this  situation  administratively  through  an 
agreement  under  the  Johnson-O'Malley  Act,  rather 
than  legislatively  through  the  consideration  by 
Congress  of  an  amendment  to  the  Social  Security 
Act,  involves  an  important  question  of  policy 
which  merits  careful  consideration. 

The  extent  to  which  the  Federal  Security  Ad- 
ministrator could  properly  join  in  an  agreement 
of  the  sort  discussed  in  this  memorandum  must  be 
decided,  of  course,  by  the  chief  legal  officer  of  the 
Federal  Security  Agency. 

Mastin  G.  White, 

Solicitor. 


Right  of  Lessor  of  Indian  Allotment  to 
Collect  Rent  After  Sale  of  Allotment 


M-35096 


April  29,  1949. 


Indian's  Allotted  Land— Farming  Lease— Sale. 

The  question  whether,  after  the  approval  of  the 
sale  by  an  Indian  lessor  to  his  lessee  of  allotted 
land  covered  by  the  lease,  the  lessor  retained  the 
right  to  collect  the  crop-share  rental  prescribed 
in  the  lease  for  the  year  in  which  the  sale  of  the 
land  was  approved  dep>ends  upon  the  terms  of 
the  lease  contract  and  the  time  of  the  merger  of 
the  interests  based  upon  the  lease  with  the  fee. 

Memorandum 

To:  Assistant  Secretary  Wame. 

From:        The  Solicitor 

Subject:     Right  of  lessor  of  Indian  allotment   to 
collect  rent  after  sale  of  allotment. 

On  April  15  you  asked  me  to  express  an  opinion 
concerning  a  legal  question  raised  in  a  letter  dated 


January  13,  1949,  to  Senator  William  Langer  from 
Alexander  Charette,  a  Turtle  Mountain  Chippewa 
Indian  allottee,  regarding  the  latter's  share  in  the 
1948  aop  which  was  grown  on  his  allotment. 

It  appears  that  the  allottee,  as  lessor,  entered  into 
a  farming  lease  with  Lloyd  or  Floyd  Elvsaas,^  as 
lessee,  for  a  term  of  five  years  beginning  January 
1,  1947.  The  lease  provided  for  payment  to  the 
lessor  of  one-fourth  of  the  crop  each  year  as  rental. 
The  lease  also  provided  as  follows: 

"In  event  this  allotment  is  sold  during  the 
term  of  the  lease,  said  lease  will  terminate  at 
the  close  of  the  year  in  which  the  sale  is  ap- 
proved. There  is  further  agreed  between  the 
lessor  and  lessee,  that  in  event  of  sale  to  some 
one  other  that  the  lessee,  that  the  lessor  will 
reimburse  the  lessee  for  any  summer  fallow 
work  done  the  last  year  the  land  is  used,  at  Che 
rate  of  $3.00  per  acre." 

The  land  embraced  in  the  lease  was  in  fact  sold 
to  the  lessee  named  above.  The  sale  was  approved 
by  the  Assistant  Commissioner  of  Indian  Affairs  on 
Jime  24,  1948,  and  a  patent  in  fee  was  issued  to  the 
purchaser  on  December  30,  1948. 

The  questdon  presented  is  whether  the  Indian 
lessor  is  entitled  to  one-fourth  of  the  1948  crop. 

The  provision  of  the  lease  quoted  above  requires 
that  this  question  be  answered  in  the  affirmative. 
The  parties  were  cognizant  of  the  fact  that  the 
leased  land  might  be  sold  during  the  term  of  the 
lease  to  the  lessee  or  to  some  other  person,  and 
they  made  provision  for  such  contingency  in  terms 
too  clear  to  admit  of  doubt.  The  parties  agreed 
that,  in  the  event  of  the  sale  of  the  land,  the  lease 
was  to  continue  in  full  force  until  the  close  of  the 
year  in  which  the  sale  was  approved  by  the  appro- 
priate Government  official.  This  provision  obvi- 
ously was  intended  to  benefit  both  parties,  and, 
in  so  far  as  the  lessor  was  concerned,  its  plain  pur- 
pose was  to  preserve  his  right  to  receive  the  rent 
for  that  year  notwithstanding  the  sale  of  the  land, 
unless  the  lessor  should  convey  this  right  in  con- 
nection with  the  sale  of  the  land.  Here,  there  was 
no  conveyance  during  the  crop  year  1948  of  the 
lessor's  right  to  receive  rent  under  the  lease.  The 
proposed  sale  of  the  land  by  the  lessor  to  the  lessee 
was  agreed  upon  and  approved  prior  to  the  end  of 
the  crop  year  1948,  but  the  patent  was  not  issued 
to  the  purchaser  until  December  30,  1948.  Hence, 
the  interests  based  upon  the  lease  were  not  merged 


'  The  corresjjondence  in  the  attached  file  of  the  Bureau 
of  Indian  Affairs  refers  to  the  lessee  as  Floyd  Elvsaas,  whereas 
he  is  shown  in  the  lease  as  Lloyd  Elvsaas.  It  is  assumed  that 
both  names  refer  to  the  same  person. 


May  24,  1949 


Opinions  of  the  Solicitor 


1511 


with  the  fee  until  tlie  end  of  the  crop  year  1948. 

It  follows  that  the  Indian  lessor  is  entitled  to  re- 
ceive as  rent  one-fourth  of  the  crop  for  the  year 
1948. 

Mastin  G.  White, 

Solicitor. 


Mining  Locations  on  Colville 
Surplus  Lands 


M-35049 


May  2-f,  1949. 


Indian  Surplus  Lands— Withdrawal— Mining  Loca- 
tions—Revocation of  Withdrawal. 

The  departmental  order  of  September  19,  1934, 
temporarily  withdrawing  the  surplus  lands  of  the 
Colville  Indian  Reservation  and  of  other  Indian 
reservations  from  disposal  of  any  kind  until  the 
matter  of  their  permanent  restoration  to  tribal 
ownership  under  the  Indian  Reorganization  Act 
could  be  given  appropriate  consideration,  was 
issued  in  the  exercise  of  the  Secretary's  implied 
power  temporarily  to  withdraw  such  lands,  and 
was  not  issued  under  the  act  of  June  25,  1910, 
authorizing  the  tem}X)rary  withdrawal  of  public 
lands  of  the  United  States;  and,  therefore,  the 
lands  so  withdrawn  are  not  subject  to  the  pro- 
vision of  the  1910  act  which  declares  that  land 
withdrawn  under  it  shall  be  open  to  entry  and 
location  under  the  mining  laws  of  the  United 
States  in  so  far  as  metalliferous  minerals  are 
concerned. 

The  fact  that  the  Indians  of  the  Colville  Reserva- 
tion voted  on  April  6,  193,5,  to  exclude  them- 
selves from  the  operation  of  the  Indian  Reorga- 
nization Act,  and  thus  made  it  impossible  Co  ac- 
complish the  purpose  for  which  the  withdrawal 
of  their  surplus  lands  had  been  made  in  1934, 
did  not  terminate  the  withdrawal  as  to  such 
lands. 

Memorandum 
To:  The  Secretary 

From:        The  Solicitor 

Subject:     Mining    locations    on    Colville    surplus 
lands 

It  has  been  requested  that  I  express  an  opinion 
on  the  following  question: 

"Are  the  undisposed  of  surplus  lands  in  the 
SV2  of  the  Colville  Reservation,  Washington, 
which  lands  have  been  temporarily  withdrawn 
from  disposal  of  any  kind  by  Departmental  Or- 


der of  September  19,  1934  (54  I.D.  559),  as 
supplemented  by  an  order  dated  November  5, 
1935,  open  to  entry  and  location  of  mining 
claims  under  the  mining  laws  of  the  United 
States  so  far  as  the  same  apply  to  metallifer- 
ous minerals?" 

The  surplus  lands  of  the  Colville  Indian  Res- 
ervation are  traceable  to  the  act  of  March  22,  1906 
(34  Stat.  80) ,  which  provided  for  the  allotment  of 
80  acres  to  each  person  "belonging  to  or  having 
tribal  relations  on  said  Colville  Indian  Reserva- 
tion," for  the  classification  of  unallotted  lands  on 
the  reservation  as  "irrigable  lands,  grazing  lands, 
timber  lands,  mineral  lands  or  arid  lands,"  and  for 
the  disposal  of  the  unallotted  lands  under  the 
homestead,  town  site,  mineral,  timber,  and  recla- 
mation laws,  except  for  areas  reserved  for  certain 
special  purposes. 

By  the  departmental  order  of  September  19, 
1934,  the  surplus  lands  of  the  Colville  Indian 
Reservation,  together  with  lands  of  other  Indian 
reservations  in  the  same  category,  were  "tem- 
porily  withdrawn  from  disposal  of  any  kind,  sub- 
ject to  any  and  all  existing  valid  rights,  until  the 
matter  of  their  permanent  restoration  to  tribal 
ownership,  as  authorized  by  section  3  of  the  act  of 
June  18,  1934  *  *  *  can  be  given  appropriate 
consideration."  ^  The  supplemental  order  of  No- 
vember 5,  1935,  mentionetl  in  the  question,  merely 
added  the  surplus  lands  of  several  Indian  reserva- 
tions to  the  list  of  such  lands  withdrawn  by  the 
order  of  September  19,  1934.  It  did  not  in  any  way 
affect  the  withdrawal  of  the  surplus  lands  of  the 
Colville  Indian  Reservation. 

The  principal  legislation  relating  to  temporary 
withdrawals  is  the  act  of  June  25,  1910  (36  Stat. 
847) ,  as  amended  by  the  act  of  August  24,  1912 
(37  Stat.  497;  43  U.S.C,  1946  ed.,  sees.  141-42), 
which  authorizes  the  President  temporarily  to  with- 
draw from  settlement,  location,  sale,  or  entry  "any 
of  the  public  lands  of  the  United  States,"  subject 
to  the  qualification  that  all  lands  withdrawn  under 
this  act  shall  "at  all  times  be  open  to  exploration, 
discovery,  occupation,  and  purchase  under  the  min- 
ing laws  of  the  United  States,  so  far  as  the  same 
apply  to  metalliferous  minerals  *  *  *."  The  Presi- 
dent's power  under  this  legislation  has  been  dele- 
gated to  the  Secretary  of  the  Interior.^ 


'  The  act  of  June  18,  1934  (48  Stat.  984;  2.5  U.S.C,  1946 
ed.,  sec.  461  el  seq.)  ,  is  commonly  known  as  the  Indian  Re- 
organization  Act. 

=  .See  Executive  Order  9.^37,  dated  April  28,  1943  (8  F.R. 
5516)  ,  which  apparently  was  issued  in  confirmation  of  a  prac- 
tice that  had  developed  whereby  the  Secretary  of  the  Inte- 
rior exercised  the  President's  power  to  make  temporary 
withdrawals  of  public  lands  of  the  United  States. 


1512 


Department  of  the  Interior 


May  24,  1949 


It  will  be  observed  that  the  1910  act  refers  to 
"public  lands  of  the  United  States."  With  respect 
to  the  question  whether  this  term  is  applicable  to 
the  surplus  lands  of  the  Colville  Indian  Reserva- 
tion, it  may  be  noted  that  section  6  of  the  act  of 
March  22,  1906,  supra,  provided  that  the  proceeds 
of  the  disposal  of  such  lands  should  be  deposited 
in  die  Treasury  of  the  United  States  to  the  credit 
of  the  Colville  Indians  and  should  be  expended  for 
their  benefit  under  the  direction  of  the  Secretary 
of  the  Interior,  and  that  section  9  of  the  1906  act 
expressly  provided  that  the  United  States  should 
act  as  trustee  for  the  Indians  in  the  disposal  of 
their  lands.  The  surplus  lands  of  the  Colville  In- 
dian Reservation,  therefore,  are  Indian  trust  lands, 
and,  in  a  strict  sense,  they  are  not  public  lands  of 
tlie  United  States.  Asli  Sheep  Company  v.  United 
States,  252  U.S.  159. 

I  believe  that,  apart  from  authority  derived  by 
the  Secretary  of  the  Interior  from  the  President  for 
the  making  of  temporary  withdrawals  of  public 
lands  of  the  United  States  under  the  1910  act,  the 
Secretary  was  vested  with  implied  power,  by  virtue 
of  his  broad  authority  and  responsibility  in  con- 
nection with  the  administration  of  Indian  affairs, 
temporarily  to  withdraw  the  Indian  trust  lands  in- 
volved in  the  order  of  September  19,  1934,  from 
disposal  of  any  kind  if  he  regarded  such  action  as 
necessary  or  advisable  in  order  effectively  to  dis- 
charge his  functions  with  respect  to  the  administra- 
tion of  Indian  affairs.  The  Secretary's  implied 
power  to  make  temporary  withdrawals  of  lands  in 
connection  with  the  administration  of  Indian 
affairs  was  recognized  and  confirmed  by  the  Con- 
gress in  section  4  of  the  act  of  March  3,  1927  (44 
Stat.  1347;  25  U.S.C,  1946  ed.,  sec.  398d) ,  which, 
in  prohibiting  the  executive  branch  of  the  Govern- 
ment from  subsequently  making  "changes  in  the 
boundaries  of  reservations  created  by  Executive 
order,  proclamation,  or  otherwise  for  the  use  and 
occupation  of  Indians,"  declared  in  a  proviso  "That 
this  shall  not  apply  to  temporary  withdrawals  by 
the  Secretary  of  the  Interior." 

Any  mandatory  requirement  in  the  act  of  March 
22,  1906,  that  the  Secretary  of  the  Interior  dispose 
of  the  surplus  lands  of  the  Colville  Indian  Reserva- 
tion had  been  superseded  prior  to  September  19, 
1934,  by  the  provision  in  section  3  of  the  Indian 
Reorganization  Act  of  June  18,  1934  (25  U.S.C, 
1946  ed.,  sec.  463),  authorizing  the  Secretary  "to 
restore  to  tribal  ownership  the  remaining  surplus 
lands  of  any  Indian  reservation  *  *  *."  In  view  of 
this  authorization  for  the  permanent  restoration  of 
Indian  surplus  lands  to  tribal  ownership,  it  appears 
that  the  Secretary  of  the  Interior  was  justified  in 
utilizing  his  implied  power  by  temporarily  with- 
drawing the  Colville  surplus  lands  and  other  sim- 


ilar Indian  trust  lands  on  September  19,  1934,  from 
disposal  of  any  kind  in  order  to  maintain  the  status 
quo  until  the  matter  of  their  permanent  restoration 
to  tribal  ownership  could  be  given  appropriate  con- 
sideration. 

Therefore,  I  conclude  that,  in  temporarily  with- 
drawing on  September  19,  1934,  the  surplus  lands 
of  the  Colville  Indian  Reservation  and  of  other 
Indian  reservations,  which  are  Indian  trust  lands, 
from  disposal  of  any  kind,  the  Secretary  of  the 
Interior  was  exercising  his  implied  power  tem- 
porarily to  withdraw  such  lands;  that  he  was  not 
acting  under  the  act  of  June  25,  1910;  and,  there- 
fore, that  the  lands  so  withdrawn  have  not  been 
and  are  not  now  subject  to  the  provision  of  the 
1910  act  which  declares  that  lands  withdrawn  under 
it  shall  be  open  to  entry  and  location  under  the 
mining  laws  of  the  United  States  in  so  far  as  metal- 
liferous minerals  are  concerned. 

The  Indians  of  the  Colville  Reservation  voted 
on  April  6,  1935,  to  exclude  themselves  from  the 
operation  of  the  Indian  Reorganization  Act.  Be- 
cause of  this  action  by  the  Colville  Indians,  the 
restoration  of  the  surplus  lands  of  that  reservation 
to  tribal  ownership,  as  contemplated  at  the  time 
of  tjie  issuance  of  the  order  of  September  19,  1934, 
could  not  be  accomplished.  (See  25  U.S.C,  1946 
ed.,  sec.  478.)  However,  since  a  temporary  with- 
drawal which  was  valid  when  made  continues  in 
operation  until  revoked  by  proper  authority,  not- 
withstanding the  fact  that  the  purpose  of  the  witli- 
drawal  can  no  longer  be  realized  (5  L.D.  432) ,  the 
vote  of  the  Colville  Indians  did  not,  ipso  facto, 
terminate  the  temporary  withdrawal  order  of  Sep- 
tember 19,  1934,  as  to  the  surplus  lands  of  that 
reservation. 

While  the  propriety,  from  an  administrative 
standpoint,  of  continuing  the  temporary  withdrawal 
of  the  Colville  surplus  lands  during  the  years  fol- 
lowing the  adverse  vote  of  the  Colville  Indians  on 
accepting  the  provisions  of  the  Indian  Reorganiza- 
tion Act  may  be  open  to  serious  question,  recent 
developments  have  substantially  affected  the  situ- 
ation in  this  respect.  On  February  7,  1949,  a  bill 
(H.R.  2432)  providing  for  the  restoration  to  tribal 
ownership  of  the  surplus  lands  of  the  Colville  In- 
dian Reservation  was  introduced  in  the  81st  Con- 
gress. On  May  9,  the  House  Committee  on  Public 
Lands  unanimously  recommended  the  enactment 
of  the  bill,  with  some  amendments  which  do  not 
affect  the  restoration  to  tribal  ownership  of  the 
lands  covered  by  the  bill.  On  May  16,  tihe  House 
passed  the  bill  and  transmitted  it  to  the  Senate, 
where  a  companion  bill  (S.  1021)  is  pending.  Be- 
cause of  these  developments,  the  continuation  of 
the  withdrawal  of  the  surplus  lands  of  the  Col- 
ville Indian  Reservation  pending  final   action  by 
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the  81st  Congress  on  the  current  legislative  pro- 
posal regarding  these  lands  would  seem  to  be  wai- 
ranted. 

Any  previous  statements  by  this  office  indicating 
that  the  withdrawal  order  of  September  19,  1934, 
was  issued  under  the  act  of  June  25,  1910,  are 
modified  by  this  memorandum. 

Mastin  G.  White, 

Solicitor. 


Exchange  of  Navajo  Reservation  Lands 
FOR  Public  Lands 


M-36005 


May  31,  1949. 


Indian  Reservation  Exchanges— Act  of  May  23, 
1930. 

Under  the  act  of  May  23,  1930,  as  amended,  which 
authorizes  the  exchange  of  lands  in  the  Western 
Navajo  Indian  reservation  for  public  lands  of 
approximately  equal  value  outside  of  the  reser- 
vation, the  value  of  the  offered  lands  must  be 
determined  as  of  a  time  not  earlier  than  the  date 
of  conveyance  of  the  offered  lands  to  the  United 
States. 

Memorandum 

To:  Assistant  Secretary  Warne 

From:        The  Solicitor 

Subject:     Indian    Reservation    Exchange    Applica- 
tions of  Daniel  W.  Campbell. 

You  have  asked  me  if  there  is  any  legal  objection 
to  Secretarial  approval  of  the  Indian  reservation 
exchange  applications  of  Daniel  W.  Campbell 
(Phoenix  080629  and  080630)  . 

These  applications  were  filed  on  June  17,  1942, 
under  the  act  of  May  23,  1930  (46  Stat.  378),  as 
amended  (46  Stat.  1204)  ,  which  added  certain 
areas  of  land  to  the  Western  Navajo  Indian  reser- 
vation. Section  2  of  the  Act  provided  in  part  as 
follows: 

"That  upon  conveyance  to  the  United  States 
of  a  gcKxl  and  sufficient  title  to  any  privately 
owned  land  within  the  areas  described  in  this 
Act,  the  owners  or  their  assigns  thereof  are 
hereby  authorized  under  regulations  of  the 
Secretary  of  che  Interior,  to  select  at  any  time 
within  fifteen  years  after  the  approval  of  this 
Act,  from  the  surveyed,  unappropriated;  un- 
reserved, nonmineral  public  lands  of  the 
United  States,  in  the  State  of  Arizona,  lands 
approximately  equal  in  value  to  the  lands  thus 


conveyed,  such  values  to  be  determined  by  the 
Secretary  of  the  Interior  *   *   *." 

On  September  26,  1932,  the  Campbell-Francis 
Land  &  Livestock  Company,  the  predecessor  in 
interest  of  Mr.  Campbell,  proposed  to  deed  to  the 
United  States  "all  of  the  lands"  owned  by  it  in 
the  areas  described  in  the  act  in  return  for  "a 
committment  of  some  sort  of  their  present  ap- 
praised value."  The  proposal  was  approved  by 
Assistant  Secretary  Edwards  on  October  25,  1932, 
in  a  decision  which  also  approved  appraisals  of  the 
company's  lands,  apparently  at  $3.50  per  acre,  and 
stated  that  such  appraisals  would  constitute  the 
basis  with  which  the  value  of  lands  selected  within 
the  time  allowed  would  be  compared.  The  deci- 
sion was  clearly  premised  on  the  assumption  that 
deeds  covering  all  the  lands  owned  by  the  company 
within  the  particular  areas  would  be  promptly  sub- 
mitted in  accordance  with  the  proposal. 

The  deeds  to  the  lands  offered  by  Mr.  Campbell 
in  the  two  applications  now  under  consideration 
were  executed  on  October  29,  1942,  filed  with  the 
district  land  office  on  November  17,  1942,  and  re- 
corded on  August  21,  1948.  Moreover,  it  does  not 
appear  that  the  company  deeded  to  the  United 
States  all  its  lands  involved  in  the  decision  of 
October  25,  1932. 

The  question  at  issue  is  whether  the  1932  valu- 
ation of  the  offered  lands  constitutes  a  proper  basis 
for  the  exchanges  proposed  in  the  pending  appli- 
cations. 

It  would  be  reasonable  to  construe  section  2  of 
the  1930  act  as  authorizing  the  use  of  an  appraisal 
of  offered  land  made  at  the  time  when  the  land  was 
conveyed  as  a  basis  for  comparison  with  the  value 
of  selected  land,  even  though  the  selection  was 
made  sometime  after  the  conveyance  of  the  offered 
land  but  witliin  fifteen  years  after  May  23,  1930. 
However,  there  is  nothing  in  the  act  or  in  reason 
which  would  authorize  or  justify  the  use  of  an 
appraisal  of  offered  land  made  approximately  10 
years  prior  to  the  conveyance  of  such  land  to  the 
United  States.  An  appraisal  made  several  years 
earlier  than  the  date  of  the  conveyance  is  obviously 
irrelevant  in  fixing  the  value  of  the  offered  land 
for  the  purpose  of  effectuating  an  exchange  on  an 
equal  value  basis. 

It  seems  to  be  clear  that  the  action  of  Assistant 
Secretary  Edwards  on  October  25,  1932,  is  not  bind- 
ing with  respect  to  the  offered  lands  involved  in 
these  applications  because  his  action  was  premised 
upon  the  anticipated  conveyance  of  all  the  base 
lands  in  1932.  The  conveyances  involved  here  were 
not  made  until  1942. 

For  the  reasons  indicated  above,  I  believe  that 
the  use  at  this  time  of  the  1932  valuation  of  $3.50 
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per  acre  is  unauthorized  unless  it  represents  the 
actual  value  of  the  base  lands  at  the  time  when 
the  conveyances  were  made  in  1942.  In  the  absence 
of  information  to  that  effect,  I  am  of  the  opinion 
that  the  pending  exchange  applications  should  not 
be  approved. 

Mastin  G.  WHrrE, 

Solicitor. 


Oil  and  Gas  Leases  of  Tribal  Lands  of 
Northern  Cheyenne  Tribe 


M-36007 


July  7,  1949. 


Competitive  Bidding— Tongue  River  Reservation. 

The  tribal  lands  of  the  Northern  Cheyenne  Tribe 
of  the  Tongue  River  Reservation  cannot  be 
leased  for  the  development  of  oil  and  gas  with- 
out competitive  bidding. 

An  Indian  Tribe  which  has  organized  and  in- 
corporated under  the  Indian  Reorganization  Act 
can  issue  oil  and  gas  leases  on  tribal  lands  with- 
out comj^etitive  bidding  if,  and  only  if,  the  con- 
stitution or  charter  of  the  tribe  expressly  pro- 
vides for  such  leasing  on  a  noncompetitive  basis. 

Neither  the  constitution  nor  the  charter  of  the 
Northern  Cheyenne  Tribe  specifies  what  proce- 
dure shall  be  followed  in  the  issuance  of  tribal 
oil  and  gas  leases,  and,  accordingly,  the  method 
of  competitive  bidding  must  be  followed. 

Memorandum 

To:  The  Under  Secretary 

From:        The  Solicitor 

Subject:     Oil    and   gas   leases    of    tribal    lands    of 
Northern  Cheyenne  Tribe 

You  have  requested  that,  I  express  an  opinion  on 
the  question  whether  the  tribal  lands  of  the  Noath- 
ern  Cheyenne  Tribe  of  the  Tongue  River  Reserva- 
tion may  be  leased  for  the  development  of  oil  and 
gas  without  competitive  bidding. 

The  leasing  of  tribal  lands  for  any  mining  pur- 
pose is  governed  by  the  act  of  May  11,  1938  (52 
Stat.  347,  25  U.S.C.,  1946  ed.,  sees.  396a-396f) , 
which  is  applicable  to  all  Indian  reservations,  with 
certain  specified  exceptions.  The  Tongue  River 
Reservation  is  not  included  among  the  reservations 
excepted  from  the  provisions  of  the  act. 

Section  1  of  the  act  provides  that  leases  of  tribal 
lands  for  mining  purposes  may  be  issued,  with  the 
approval  of  the  Secretary  of  the  Interior,  "by  au- 
thority of  the  tribal  council  or  other  authorized 


spokesmen  for  such  Indians."  Section  2  of  the  act 
expressly  provides  that  a  lease  for  the  development 
of  oil  or  gas  may  be  issued  only  after  competitive  i 
bidding. 

However,  section  2  of  the  act  contains  a  proviso 
which  states: 

"That  the  foregoing  provisions  shall  in  no 
manner  restrict  the  right  of  tfibes  organized 
and  incorporated  under  sections  16  and  17  of 
the  Act  of  June  18,  1934  (48  Stat.  984) ,  to 
lease  lands  for  mining  purposes  as  therein  pro- 
vided and  in  accordance  with  the  provisions 
of  any  constitution  and  charter  adopted  by 
any  Indian  tribe  pursuant  to  the  Act  of  June 
18,  1934." 

The  Northern  Cheyenne  Tribe  of  the  Tongue 
River  Reservation  is  organized  and  incorporated 
under  sections  16  and  17  of  the  act  of  June  18, 
1934  (commonly  known  as  the  Indian  Reorganiza- 
tion Act;  25  U.S.C,  1946  ed.,  sees.  476,  477) .  How- 
ever, neither  the  constitution  nor  the  charter  of 
tlie  tribe  prescribes  any  particular  method  for  the 
leasing  of  tribal  lands  for  oil  and  gas  mining  pur- 
poses. Section  5  (b)  (3)  of  the  coiporate  charter  of 
the  tribe  merely  authorizes  the  making  of  oil  and 
gas  leases  for  such  periods  as  may  be  authorized  by 
law.  Moreover,  this  particular  provision  is  pre- 
ceded by  a  general  provision  declaring  that  any 
corporate  powers  granted  by  section  5  of  the  charter 
shall  be  exercised  "subject  to  any  restrictions  con- 
tained in  the  Constitution  and  laws  of  the  United 
States  *   *   *." 

It  is  clear  that  the  charter  of  the  Northern  Chey- 
enne Tribe  does  not  dispense  with  the  require- 
ment for  competitive  bidding  contained  in  the 
1938  leasing  statute  with  respect  to  oil  and  gas 
leases.  On  the  contrary,  the  charter  appears  to  in- 
corporate this  requirement  by  reference. 

It  is  only  when  the  organic  law  of  an  Indian 
tribe  which  has  taken  advantage  of  sections  16  and 
17  of  the  Indian  Reorganization  Act  specifies  what 
procedure  shall  be  followed  in  the  making  of  tribal 
oil  and  gas  leases  that  the  procedure  so  specified 
must  be  followed  to  the  exclusion  of  the  statutory 
method. 

It  is  my  opinion,  therefore,  that  the  tribal  lands 
of  the  Northern  Cheyenne  Tribe  of  the  Tongue 
River  Reservation  cannot  be  leased  for  the  develop- 
ment of  oil  and  gas  unless  the  leasing  is  preceded 
by  competitive  bidding. 

I  am  aware  that  in  a  memorandum  dated  June 
6,  1941,  die  Acting  Solicitor  of  the  Department  ex- 
pressed the  view  that  the  tribal  lands  of  the  Black- 
feet  Indian  Reservation  could  be  leased  for  oil  and 
gas  mining  purposes  without  competitive  bidding. 
The  Blackfeet  Tribe,  like  the  Northern  Cheyenne 
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Tribe,  is  organized  and  incorporated  under  the 
Indian  Reorganization  Act.  In  so  far  as  the  issuance 
of  oil  and  gas  leases  on  tribal  lands  is  concerned, 
the  provisions  of  the  constitutions  and  charters  of 
these  two  tribes  are  similar.  Accordingly,  to  the 
extent  that  the  views  expressed  by  the  Acting  Soh- 
citor  in  the  memoranchnn  of  June  6,  1941,  are  in- 
consistent with  the  views  expressed  in  this  opinion, 
they  should  no  longer  be  followed. 

Mastin  G.  White, 

Solicitor. 


Use  of  Coastal  Waters  Contiguous  to 
Indian  Reservation  in  Alaska 

M-36012  August  16,  1949. 

Coastial  Waters— Submerged  Lands. 

The  coastal  waters  of  the  territories  are  under  the 
exclusive  juri.sdiction  of  the  United  States,  and 
the  lands  beneath  such  waters  belong  to  the 
United  States  and  are  subject  to  its  disposition. 

Grants  to  private  persons  of  public  lands  within 
a  territory,  though  bordering  on  or  bounded  by 
coastal  waters,  convey  no  title  or  right  below  the 
high- water  mark. 

A  public  land  order  reserving  for  the  use  of  Alas- 
kan natives  a  specified  area  of  land,  subject  to 
any  valid  existing  claim  or  right,  and  the  waters 
extending  3,000  feet  from  the  shore  line  of  such 
area,  includes  waters  contiguous  to  privately- 
owned  tracts  of  land  which  are  situated  within, 
and  adjoin  tilie  shore  line  of,  the  area  described 
in  the  order. 

Memorandum 

To:  The  Commissioner  of  Indian  Affairs 

From:        The  Solicitor 

Subject:     Pubhc  Land  Order  No.  128 

This  responds  to  the  request  for  an  opinion  as 
to  whether  the  phrase,  "the  waters  adjacent  there- 
to", as  it  is  used  in  section  2  of  Public  Land  Order 
No.  128,  dated  May  22,  1943, ^  includes  waters  con- 
tiguous to  privately-owned  lands  situated  within 
the  exterior  boundaries  of  the  Karluk  Indian  Res- 
ervation in  Alaska. 

Section  1  of  Public  Land  Order  No.  128  de 
scribed  by  metes  and  bounds  an  area  in  Alaska 
bordering  on  Shelikof  Strait,  and  section  2  then 
designated    "The    area    described    above    and    the 


8  F.R.  8557. 


waters  adjacent  thereto  extending  3,000  feet  from 
the  shore  line  at  mean  low  tide"  as  an  Indian 
reservation  for  the  use  and  benefit  of  the  native  in- 
habitants of  the  village  of  Karluk  and  vicinity. 
This  designation  was  made  pursuant  to  section  2 
of  the  act  of  May  1,  1936  (48  U.S.C,  1946  ed,,  sec. 
35&a)  .  A  proviso  in  section  2  of  the  order  declared: 
"That  nothing  herein  contained  shall  affect  any 
valid  existing  claim  or  right  under  the  laws  of  the 
United  States  *   *   *." 

Public  Land  Order  No.  128,  including  tlie  por- 
tion of  the  order  relating  to  waters,  was  held  to 
be  valid  by  the  Supreme  Comt  in  the  case  of 
Hynes  v.  Grimes  Packing  Co.  et  al.,  337  U.S.  (pre- 
liminary print)    86   (May  31,  1949). 

It  is  luiderstood  that  some  privately-owned  tracts 
of  land,  upon  which  improvements  have  been 
erected  by  the  owners,  are  situated  along  the  shore 
line  described  in  Public  Land  Order  No.  128  and, 
hence,  are  within  the  exterior  Ijoinidaries  of  the 
area  mentioned  in  the  order.  However,  these  par- 
ticular tracts  of  land  actually  not  affected  by 
the  order,  in  view  of  the  proviso  quoted  above. 
The  question,  tlierefore,  is  whether  the  waters 
extending  3,000  feet  from  the  shore  line  of  these 
privately-owned  tracts,  as  well  as  the  waters  con- 
tiguous to  the  shore  line  of  the  Indian  lands  or 
public  lands  within  the  area  described  in  the 
order,  constitute  part  of  the  Karluk  Indian  Reser- 
vation, or  whether  only  those  waters  adjoining  the 
shore  line  of  lands  which  themselves  were  reserved 
for  native  use  by  the  order  are  to  be  regarded  as 
within  the  reservation. 

From  the  standpoint  of  syntax,  the  phrase  "the 
waters  adjacent  thereto"  in  section  2  of  Public 
Land  Order  No.  128  refers  to  "The  area  descriljed 
above",  and  the  latter  phrase  refers  to  the  whole 
area  enclosed  within  the  boundaries  previously  out- 
lined in  section  1  of  the  order,  irrespective  of  the 
nature  of  the  ownership  of  the  various  tracts  of 
land  which  comprise  such  area.  Hence,  under  the 
plain  language  of  section  2,  waters  extending  3,000 
feet  from  che  shore  line  of  the  tracts  of  privately- 
owned  lands  within  the  area  outlined  in  section  1 
are  reserved  for  Indian  use  to  the  same  extent  as 
waters  contiguous  to  Indian  lands  or  public  lands 
within  such  area,  unless  there  is  some  principle  or 
provision  of  law  which  necessarily  removes  from 
the  scope  of  the  phrase,  "the  waters  adjacent  there- 
to", those  waters  which  adjoin  the  privately-owned 
lands. 

I  am  not  aware  of  any  principle  or  provision  of 
law  which  would  restrict  the  scope  of  the  phrase, 
"the  waters  adjacent  thereto",  in  the  manner  men- 
tioned above.  The  coastal  waters  and  the  navigable 
inland  waters  of  the  territories  of  the  United 
States  are  under  the  exclusive  jurisdiction  of  tJie 
United  States,  and  the  lands  beneath  such  waters 
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belong  to  the  United  States  and  are  subject  to  its 
disposition. 2  Moreover,  grants  to  private  persons  ol 
public  lands  within  a  territory,  though  bordering 
on  or  bounded  by  coastal  waters  or  navigable  in- 
land waters,  convey,  of  their  own  force,  no  title  or 
right  below  the  high-water  mark.^ 

No  claim  apparently  has  been  or  is  being  made 
that  any  interest  in  tJie  waters  involved  here,  or 
in  the  lands  beneath  them,  was  acquired  from  the 
United  States  by  the  owners  of  the  privately  owned 
tracts  of  land  which  adjoin  the  shore  line  men- 
tioned in  Public  Land  Order  No.  128.  Hence,  the 
coastal  waters  and  submerged  coastal  lands  con- 
tinguous  to  these  privately-owned  tracts  were  sub- 
ject to  being  reserved  under  the  authority  of  the 
United  States  at  the  time  of  the  issviance  of  Public 
Land  Order  No.  128,  and  sucli  authority  had  been 
vested  by  the  Congress  in  the  Secretary  of  the  In- 
terior (Hynes  v.  Grimes  Packing  Co.  et  ah,  supra)  . 

It  may  be  noted  in  this  connection  that  the  coast- 
al waters  and  submerged  coastal  lands  extending 
3,000  feet  from  the  shore  line  of  the  privately 
owned  tracts  previously  mentioned  actually  are 
"adjacent"  (through  not  contiguous)  to  upland 
areas  which  were  reserved  for  the  Karluk  natives 
in  Public  Land  Order  No.  128.  Uplands  and  sub- 
merged lands  are  adjacent  "when  they  lie  close  to 
each  other,  but  not  necessarily  in  actual  contact" 
(Webster's  New  International  Dictionary,  2nd  ed., 
unabridged)  . 

It  is  my  opinion,  therefore,  that  the  phrase,  "the 
waters  adjacent  thereto",  as  used  in  section  2  of 
Public  Land  Order  No.  128,  includes  waters  con- 
tiguous to  privately-owned  lands  situated  within 
the  exterior  boundaries  of  the  Karluk  Indian  Res- 
ervation in  Alaska. 

Mastin  G.  White, 

Solicitor. 


Acquisition  of  Yellowtail  Reservoir  and 

Dam  Site  Under  the  Provisions  of  the 

Flood  Control  Act 


M-36015 


October  7,  1949. 


Acquisition  of  Reservoir  Sites— Crow  Tribal  Lands. 

The  Yellowtail  reseivoir   and   dam   site,  which    is 
tribal  land,  constituting  a  part  of  the  Crow  In- 


-  Alaska  Pacific  Fisheries  v.  United  States,  248  U.S.  78,  87 
(1918):  Shively  v.  Bowlby,  152  U.S.  1.  48,  58  (1894).  See- 
also  United  States  v.  California,  332  U.S.  19  (1947)  ;  56  I.D. 
110,  114   (19.37). 

^Shively  v.  Bowlby,  supra  (p.  58)  ;  Columbia  Canning  Co. 
et  ai,  V.  Hampton  et  al..  161  Fed.  60  (CCA.  9th,  1908)  ;  Cf. 
Moore  v.  United  Slates.  157  F.  (2d)  760,  765  (CCA.  9th. 
1946)  ,  cert.  den.  330  U.S.  827. 


dian  Reservation  in  Montana,  may  not  be  ac- 
quired by  the  Secretary  of  the  Interior  from  the 
Crow  Tribe  under  existing  legislation. 

Acquisition  of  the  site  is  not  authorized  by  the 
Flood  Control  Act  of  December  22,  1944,  as 
amended  by  section  18  of  the  Flood  Control  Act 
of  July  24,  1946. 

The  provision  in  House  Document  475,  relating 
to  the  acquisition  of  title  to  reservoir  sites  con- 
stituting a  part  of  Indian  tribal  lands,  which  pro- 
vision was  approved  by  the  Flood  Control  Act 
of  December  22,  1944,  and,  therefore,  has  the 
force  of  law,  is  applicable  only  to  projects  in  the 
Missouri  River  Basin  to  be  undertaken  by  the 
Secretary  of  the  Army. 

Prior  opinion  of  the  Solicitor  dated  March  28, 
1949,  holding  that  the  site  may  not  be  acquired 
in  accordance  with  Article  VIII  of  the  agreement 
of  August  14,  1899,  between  the  Crow  Tribe  and 
the  United  States,  or  in  accordance  with  the  act 
of  February  4,  1948,  is  adhered  to. 

Memorandum 
To:  The  Secretary 

From:        The  Acting  Solicitor 

Subject:     Acquisition  of  Yellowtail   reservoir   and 
dam  site 

You  have  requested  an  opinion  on  the  question 
whether  the  Yellowtail  reservoir  and  dam  site, 
which  is  tribal  land,  constituting  a  part  of  the 
Crow  Indian  Reservation  in  Montana,  may  be  ac- 
quired by  the  Secretary  of  the  Interior  from  the 
Crow  Tribe  under  existing  legislation. 

This  office  expressed  the  opinion  in  its  memo- 
raiKlum  of  March  28  that  the  needed  site  could 
not  be  acquired  either  in  accordance  with  Article 
VIII  of  the  agreement  of  August  14,  1899,  between 
the  Crow  Tribe  and  the  United  States,  as  modified 
and  ratified  by  the  act  of  April  27,  1904  (33  Stat. 
352)  ,  or  in  accordance  with  the  act  of  February  5, 
1948  (Public  Law  407,  80th  Cong.;  25  U.S.C.A., 
sees.  323-328) .  This  office  is  unaware  of  any  reason 
for  not  adhering  to  this  opinion. 

It  has  also  been  suggested,  however,  that  the 
needed  site  may  be  obtained  in  accordance  with 
the  Flood  Control  Act  of  December  22,  1944  (58 
Stat.  887,  891) ,  as  amended  by  section  18  of  the 
Flood  Control  Act  of  July  24,  1946    (60  Stat.  653). 

Section  9  of  the  Flood  Control  Act  of  December 
22,  1944,  in  its  entirety,  provides: 

"  (a)  The  general  comprehensive  plans  set 
forth  in  House  Document  475  and  Senate 
Document    191,   Seventy-eighth   Congress,    sec- 
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ond  session,  as  revised  and  coordinated  by 
Senate  Document  247,  Seventy-eighth  Congress, 
second  session,  are  hereby  approved  and  the 
initial  stages  recommended  are  hereby  autho- 
rized and  shall  be  prosecuted  by  the  War  De- 
partment and  the  Department  of  the  Interior 
as  speedily  as  may  be  consistent  with  budg- 
etary requirements. 

"  (b)  The  general  comprehensive  plan  for 
flood  control  and  other  purposes  in  the  Mis- 
souri River  Basin  approved  by  the  Act  of  June 
28,  1938,  as  modified  by  subsequent  Acts,  is 
hereby  expanded  to  include  the  works  re- 
ferred to  in  paragraph  (a)  to  be  undertaken 
by  the  War  Department;  and  said  expanded 
plan  shall  be  prosecuted  under  the  direction 
of  the  Secretary  of  War  and  supervision  of  the 
Chief  of  Engineers. 

"  (c)  Subject  to  the  basin-wide  findings  and 
recommendations  regarding  the  benefits,  the 
allocations  of  costs  and  the  repayments  by 
water  users,  made  in  said  House  and  Senate 
documents,  the  reclamation  and  power  devel- 
opments to  be  undertaken  by  the  Secretary  of 
the  Interior  under  said  plans  shall  be  governed 
by  the  Federal  Reclamation  Laws  (Act  of  June 
17,  1902,  32  Stat.  388,  and  Acts  amendatory 
thereof  or  supplementary  thereto)  ,  except  that 
irrigation  of  Indian  trust  and  tribal  lands,  and 
repayment  therefor,  shall  be  in  accordance 
with  the  laws  relating  to  Indian  lands. 

"  (d)  In  addition  to  previous  authorizations 
there  is  hereby  authorized  to  be  appropriated 
the  sum  of  $200,000,000  for  the  partial  ac- 
complishment of  the  works  to  be  undertaken 
under  said  expanded  plans  by  the  Corps  of 
Engineers. 

"  (e)  The  sum  of  3200,000,000  is  hereby  au- 
thorized to  be  appropriated  for  the  partial 
accomplishment  of  the  works  to  be  undertaken 
under  said  plans  by  the  Secretary  of  the  In- 
terior." 

Section  18  of  the  Flood  Control  Act  of  July  24, 
1946,  provides: 

"In  addition  to  previous  authorizations, 
there  is  hereby  authorized  to  be  appropriated 
the  sum  of  $150,000,000  for  the  prosecution  of 
the  comprehensive  plan  adopted  by  section  9a 
of  the  Act  approved  December  22,  1944 
(Public,  Numbered  534,  Seventy-eighth  Con- 
gress) ,  for  continuing  the  works  in  the  Mis- 
souri River  Basin  to  be  undertaken  under  said 
plans  by  the  Secretary  of  the  Interior." 

House  Document  475  mentioned  in  section  9  (a) 


of  the  Flood  Control  Act  of  December  22,    1944, 
contains  the  following  statement   (at  p.  4)  : 

"The  proposed  reservoirs  will  inundate  In- 
dian lands  at  several  points.  The  estimates 
submitted  on  the  over-all  cost  of  the  projects 
include  funds  to  cover  the  cost  of  taking  such 
lands  and  buildings,  including  relocation  of 
burial  grounds.  It  is  to  be  understood,  there- 
fore, that  approval  of  this  plan  includes  au- 
thority for  the  Indians  through  their  tribal 
councils,  with  the  approval  of  the  Secretai7 
of  the  Interior,  to  convey  and  relinquish  such 
property  to  the  United  States,  and  authority 
for  the  Secretary  of  War  to  enter  into  appro- 
priate agreements  with  the  .Secretary  of  the 
Interior  and  the  Indian  tribes  concerned  for 
the  payment  of  the  fair  value  of  the  property 
taken,  or  for  the  contribution  of  a  sum  ap- 
proximating such  value  toward  locating  or 
constructing  or  toward  relocating  or  recon- 
structing buildings,  works,  facilities,  or  water 
projects  in  the  vicinity  of  the  Missouri  River  or 
its  tributaries." 

In  view  of  its  approval  by  the  Flood  Control 
Act  of  1944,  tJiis  statement  has  the  force  of  law.  It 
must  be  determined,  however,  whether  it  was  in- 
tended to  supply  authority  for  the  acquisition  of 
the  Yellowtail  reservoir  and  dam  site  or,  for  that 
matter,  for  the  acquisition  of  other  sites  which 
might  be  needed  in  connection  with  tlie  construc- 
tion of  the  projects  in  the  Missouri  River  Basin  to 
be  undertaken  by  the  Secretary  of  the  Interior. 

The  preparation  of  a  plan  for  flood  control  in 
the  Missouri  River  Basin  was  first  approved  by  the 
Flood  Control  Act  of  June  28,  1938  (52  Stat.  1215, 
1218)  ,  which  provided  that  the  reservoirs  were  to 
be  selected  and  approved  by  the  Chief  of  Engineers 
of  the  War  Department.  House  Document  475  is 
solely  the  plan  of  the  Corps  of  Engineers  in  the 
War  Department  for  the  Development  of  the  Mis- 
souri River  Basin.  This  plan  did  not  include  the 
construction  of  the  Yellowtail  reservoir  and  dam, 
and  it  is  not  mentioned  therein.  The  Yellowtail 
project  is  first  mentioned  in  Senate  Document  191, 
mentioned  in  the  Flood  Control  Act  of  1944  (at 
p.  50),  and  included  in  the  list  of  projects  to  be 
foimd  on  page  53  of  the  document,  which  is,  how- 
ever, solely  the  plan  of  the  Bureau  of  Reclamation 
of  this  Department  for  the  development  of  the 
Missouri  River  Basin.  To  reconcile  tlie  plans  of 
the  Corps  of  Engineers  and  the  Bureau  of  Recla- 
mation, there  was  appointed  a  committee  consisting 
of  two  representatives  from  each  of  these  agencies, 
and  Senate  Document  247,  mentioned  in  the  Flood 
Control  Act  of  1944,  was  the  result  of  their  labors. 
This  document  referred  to  the  plan  of  the  Corps 
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of  Engineers  and  the  plan  of  the  Bureau  of  Recla- 
mation as  "separate  plans"  (p.  1) .  Moreover,  the 
committee  stated  also  that  it  conceived  its  fimc- 
tion  to  be  "to  review  the  engineering  features  of 
the  two  plans  with  a  view  of  reconciliation  be- 
tween them."  No  attention  was  therefore  paid  by 
the  committee  to  the  problems  of  land  acquisition 
in  connection  with  the  construction  of  contem- 
plated reservoirs  and  dams,  and  no  plan  for  such 
acquisitions  was  mentioned  by  the  committee. 
Senate  Document  247  can,  therefore,  not  be  said 
either  to  have  "revised"  or  "coordinated"  House 
Document  475  in  this  respect. 

Indeed,  it  is  plain  from  the  terms  of  the  state- 
ment in  House  Docimient  475,  governing  the  ac- 
quisition of  Indian  tribal  lands,  that  it  was  in- 
tended to  confer  authority  to  acquire  such  lands 
upon  the  Secretary  of  War  only.  The  Secretary  of 
the  Interior  was,  to  be  sure,  to  approve  any  con- 
veyances by  Indian  tribes  in  the  Missouri  River 
Basin  but  this  provision  merely  reflects  the  tradi- 
tional role  of  the  Secretary  of  the  Interior  as  the 
official  charged  with  general  supervision  of  all  In- 
dian tribes.  Even  if  it  were  possible  to  find  in  the 
silence  of  the  interdepartmental  coordinating  com- 
mittee the  implication  tliat  the  authority  of  the 
Secretary  of  War  to  acquire  Indian  tribal  lands  was 
to  extend  to  all  the  projects  in  the  Missouri  River 
Basin,  including  those  to  be  constructed  by  tlie 
Secretary  of  the  Interior  under  the  reclamation 
laws,  the  sites  required  in  connection  with  Interior 
Department  projects  would  have  to  be  acquired  by 
the  Secretary  of  War  (now  Secretary  of  the  Army) 
for  the  Secretary  of  the  Interior  with  appropri- 
ations made  to  the  latter.  This  certainly  would  be 
a  highly  anomalous  governmental  procedure. 

I  am  of  the  opinion,  therefore,  that  there  is  no 
existing  legislation  under  which  the  Secretary  of 
the  Interior  may  acquire  from  the  Crow  Tribe  the 
site  needed  for  the  Yellowtail  reservoir  and  dam. 

W.  H.  Flanery, 

Acting  Solicitor. 


Lease  of  Railroad  Station  Grounds  of  the 
Colorado  River  Indian  Reservation 


M-360I6 


October  11,  1949. 


Colorado  River  Indian  Reservation— Indian  Con- 
sent. 

A  railroad  company,  under  a  grant  to  it  of  a  right- 
of-way  across  Indian  tribal  lands  for  station 
grounds  under  a  Federal  statute,  may  permit  a 
third  person  to  erect  buildings  and  other  struc- 


tures on  such  grant  in  order  to  facilitate  the  con- 
venient receipt  and  delivery  of  freight,  so  long 
as  the  full  exercise  of  the  railroad's  franchise  is 
not  interfered  with  and  a  free  and  safe  passage 
is  left  for  the  carriage  of  freight  and  passengers. 

Such  a  use  of  station  grounds  by  a  third  person  may 
be  granted  for  a  short  term  only,  or  it  must  be 
subject  to  cancellation  upon  short  notice  by  the 
railroad  company. 

Such  a  use  of  the  station  grounds  would  not  re- 
quire the  consent  of  the  Indians,  because  it  would 
be  within  the  power  of  the  railroad. 

Memorandum 

To:  Under  Secretary  Chapman 

From:        The  Solicitor 

Subject:     Lease    of   railroad's    station    grounds    at 
Parker,  Arizona 

You  have  requested  that  this  office  express  an 
opinion  on  the  question  whether  the  Atchison, 
Topeka  and  Santa  Fe  Railway  Company  may  lease 
a  portion  of  its  station  groimds  at  Parker,  Arizona, 
to  the  Miller-Johns  Company  of  Alhambra,  Ari- 
zona, a  heavy  shipper  of  vegetables  on  the  line  of 
the  railroad,  for  the  purpose  of  enabling  the  ship- 
per to  erect  an  ice  plant,  vegetable  packing  shed, 
and  box  factory  in  close  proximity  to  the  railroad. 

A  right-oif-way  in  the  Colorado  River  Indian 
Reservation  was  originally  granted  to  the  Arizona 
and  California  Railway  Company  under  the  gen- 
eral railroad  right-of-way  act  of  March  2,  1899  (30 
Stat.  990;  25  U.S.C,  1946  ed.,  sec.  312  et  seq.) .  That 
right-of-way  included  an  area  for  station  buildings, 
depots,  and  other  railroad  facilities.  However,  be- 
cause of  the  limited  area  which  could  be  granted 
for  station  grounds  and  terminal  facilities  in  ac- 
cordance with  the  1899  act,  additional  lands  for 
such  purposes,  not  exceeding  40  acres  adjacent  to 
the  railroad  company's  approved  right-of-way  in 
the  Colorado  River  Indian  Reservation,  were 
granted  by  Congress  ^  to  the  Arizona  and  Cali- 
fornia Railway  Company,-  subject  to  the  approval 
of  the  Secretary  of  the  Interior  and  the  payment 
by  the  railroad  company  of  compensation  in  the 
manner  provided  for  in  section  3  of  the  1899  act. 
The  railroad  company  accordingly  selected  40  ad- 
ditional acres,  which  appear  to  constitute  the  area 
upon  which  the  proposed  buildings  involved  in 
tfie  present  question  are  to  be  located.  The  rail- 
road   company's    selection    was    approved    by    the 

'  Act  of  March    Ifi.   1908    (.fr)  .Stat.  4.S)  . 

-It  is  assumed  tliat  the  Atchison,  Topeica  and  Santa  Fe 
Railway  Company  is  tlic  successor  in  interest  to  the  Arizona 
and   California    Railway    Company. 
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Department  on  June  10,  1908,  and  the  damages  as- 
sessed for  the  occupation  of  the  area  were  placed 
to  the  credit  of  the  Indian  tribes  residing  on  the 
Colorado  River  Reservation. 

It  has  been  held  by  the  courts  that  a  railroad 
company  has  the  exclusive  control  of  the  land 
with  the  lines  of  its  railway  grant,  and  that  it  may, 
in  its  discretion,  erect  or  permit  others  to  erect 
buildings  or  other  structures  upon  its  grant  in 
order  to  facilitate  the  convenient  receipt  and  de- 
livery of  freight,  so  long  as  the  full  exercise  of  the 
company's  franchise  is  not  interfered  with  and  a 
free  and  safe  passage  is  left  for  the  carriage  of 
freight  and  passengers.  See  Hartford  Fire  Insurance 
Co.  v.  Chicago,  Mihoaukee  and  St.  Paul  Ry.  Co., 
175  U.S.  91,  99  (1899);  Gra7id  Trunk  Ry.  Co.  v. 
Richardson  et  al,  91  U.S.  454,  468-469  (1875)  ; 
Oregon  Short  Line  Ry.  Co.  v.  Ada  County  et  al., 
18  F.  Supp.  842  (S.  D.  Ida.  1937),  aff'd,  97  F.  (2d) 
666;  Clear  Water  Short  Line  Ry.  Co.,  29  L.  D.  569; 
Cf.  Missouri  Pacific  Ry.  Co.  v.  Nebraska,  164  U.S. 
403,  415   (1896). 

The  fact  that  the  proposed  lessee  in  the  present 
instance  is  a  heavy  shipper  of  vegetables  over  the 
railroad's  line  and  that  the  particular  location  is 
desired  because  of  its  close  proximity  to  the  rail- 
road would,  in  the  absence  of  information  to  tlie 
contrary,  serve  as  a  basis  for  assuming  that  the 
erection  of  the  proposed  structures  would  be  de- 
signed to  facilitate  the  shipment  of  the  Miller- 
Johns  Company's  vegetables  over  the  railroad.  If 
that  is  correct,  the  proposed  use  of  a  part  of  the 
station  grounds  for  such  purpose  would  be  permis- 
sible under  the  rulings  cited  above. 

However,  a  railroad  company  does  not  have  the 
power  to  grant  an  unlimited  use  of  its  right-of-way 
by  another  person  for  structures  to  facilitate  the 
shipment  of  goods,  because  the  railroad  company  is 
not  at  liberty  to  alienate  any  part  of  the  right-of- 
way.  Grand  Trunk  Railway  Company  v.  Richard- 
son, supra  (p.  468) .  In  the  present  instance,  there- 
fore, it  would  be  necessary  for  the  railroad  to  avoid 
the  granting  of  an  unlimited  right  to  the  Miller- 
Johns  Company  and,  instead,  to  issue  a  lease  for 
a  temporary  or  short  term  only,  or  to  provide  in 
the  lease  that  the  use  which  the  Miller-Johns  Com- 
pany will  make  of  a  portion  of  the  right-of-way 
shall  be  subject  to  cancellation  upon  short  notice 
at  the  option  of  the  railroad.  See  Grand  Trunk 
Raihvay  Company  v.  Richardson,  supra;  City  of 
KnoxviUe  v.  Kaiser,  33  S.W.  (2d)  411  (1930); 
Clark  V.  St.  Louis  L  M.  &  S.  Ry.  Co.,  201  S.W.  Ill 
(1918)  ;  Cf.  Mitchell  v.  Illinois  Cent.  Ry.  Co.,  51 
N.E.  (2d)  271,  272  (1943) ;  Weir  et  al.  v.  Standard 
Oil  Co.  et  al,  101  So.  290   (1924) . 

The  granting  by  the  railroad  company  to  the 
Miller-Johns  Company   of  a   lease   along   the   line 


indicated  in  the  preceding  paragiaph  would  not  re- 
quire the  consent  of  the  Indians,  because  such  a 
grant  would  be  within  the  power  of  the  railroad 
and,  therefore,  would  not  terminate  its  estate. 

Mastin  G.  White, 

Solicitor. 


Hunting,  Fishing  and  Trapping  Rights  of 
Nez  Perce  Indians 


M-36000 


October  21,  1949. 


Indian  Reservation— State  Regulation— Fish  and 
Game  Furnished  by  State. 

Members  of  the  Nez  Perce  Tribe  of  Indians  who 
were  not  granted  trust  patents  to  their  allotted 
lands  prior  to  May  8,  1906,  and  who  have  not 
receivetl  fee  patents  for  such  lands  may  engage 
in  hunting,  fishing,  and  trapping  on  tribal  lands 
or  trust  allotments  within  the  exterior  bound- 
aries of  the  Nez  Perce  Indian  Reservation  in 
the  State  of  Idaho  without  observing  the  provi- 
sions of  the  State  conservation  laws. 

The  State  of  Idaho  could  not,  by  stocking  the 
reservation  with  fish  and  game,  acquire  the 
power  to  regulate  hunting,  fishing,  and  trapping 
by  the  Nez  Perce  Indians  on  the  reservation. 

Memorandum 

To:  The  Commissioner  of  Indian  Affairs 

From:        The  Solicitor 

Subject:     Hunting,  fishing,  and  trapping  rights  of 
the  Nez  Perce  Indians. 

This  responds  to  your  request  for  an  opinion  on 
the  question  whether  meinbers  of  the  Nez  Perce 
Tribe  of  Indians  who  were  not  granted  trust  pat- 
ents to  their  allotted  lands  prior  to  May  8,  1906, 
and  who  have  not  received  fee  patents  for  such 
lands  may  engage  in  hunting,  fishing,  and  trapping 
on  tribal  lands  or  trust  allotments  within  the  ex- 
terior boundaries  of  the  Nez  Perce  Indian  Reser- 
vation in  the  State  of  Idaho  without  observing  the 
provisions  of  the  State  conservation  laws. 

The  significance  of  the  date,  May  8,  1906,  in 
connection  with  questions  of  State  jurisdiction  over 
Indians  on  reservations  derives  from  the  fact  that 
section  6  of  the  General  Allotment  Act  of  Feb- 
ruary 8,  1887  (24  Stat.  390),  which  had  subjected 
allotees,  as  soon  as  trust  patents  were  issued  to 
them,  to  the  civil  and  criminal  laws  of  the  State 
or  Territory  in  which  they  happened  to  reside,  was 
amended  by  the  act  of  May  8,   1906    (34  Stat.   182, 
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25  U.S.C,  1946  ed.,  sec.  349) ,  in  such  a  way  as  to 
subject  allottees  to  State  laws  only  after  fee  patents 
have  been  issued  to  them. 

Thus,  it  has  been  held  that  allottees  who  re- 
ceived trust  patents  prior  to  May  8,  1906,  are  sub- 
ject to  the  criminal  jurisdiction  of  the  States  of 
their  residence  to  the  same  extent  as  non-Indians 
{United  States  v.  Kiya,  126  Fed.  879  (D.N.D., 
1903) ,  and  In  re  Noio-ge-zhuck,  76  Pac.  877  (Kan., 
1904)  ;  and  that  allottees  who  have  received  patents 
in  fee  to  allotted  lands  at  any  time  are  similarly 
subject  to  State  criminal  jurisdiction  (Eugene  Sol 
Louie  v.  United  States,  274  Fed.  47  (CCA.  9th, 
1921)  ;  Kitto  V.  State,  152  N.W.  380  (Neb.,  1915)  ; 
State  V.  Big  Sheep,  243  Pac.  1067  (Mont.,  1926)  ; 
State  V.  Monroe,  274  Pac.  840  (Mont.,  1929);  and 
People  V.  Pratt,  80  P.  2d  87  (Calif.,  1938)).  In 
some  of  these  cases,  State  criminal  jurisdiction  has 
been  upheld  notwithstanding  the  existence  of  Fed- 
eral statutes  punishing  the  same  crimes.  In  State  v. 
Bush,  263  N.W.  300  (Minn.,  1935) ,  the  court  up- 
held the  conviction  of  a  patent-in-fee  Indian  who 
had  taken  muskrat  on  reservation  land  in  violation 
of  tlie  State  conservation  laws;  and,  in  58  I.D.  455 
(1943),  this  office  held  that  an  Indian  allotted 
prior  to  May  8,  1906,  could  be  convicted  by  vio- 
lating the  game  laws  of  South  Dakota,  although  he 
had  hunted  on  reservation  land. 

Apart  from  Indians  who  come  within  the  cate- 
gories mentioned  above,  however,  both  State  and 
Federal  courts,  as  well  as  this  office,  have  held  that 
the  States  cannot  regulate  the  right  of  Indians  to 
hunt,  fish,  and  trap  on  tribal  lands  and  trust  allot- 
ments. See  State  v.  Cooney,  80  N.W.  696  (Minn., 
1899)  ;  Cohen  v.  Gould,  225  N.W.  435  (Minn., 
1929);  State  v.  Cloud,  228  N.W.  611  (Minn.,  1930)  ; 
State  V.  Johnson,  249  N.W.  284  (Wis.,  1933); 
Pioneer  Packing  Co.  v.  Winslow,  294  Pac.  (Wash., 
1930)  ;  United  States  v.  Sturgeon,  Fed.  Cas.  No. 
16,413  (D.  Nev.  1879);  In  re^ Blackbird,  109  Fed. 
139  (W.D.  Wis.,  1901)  ;  In  re  Lincoln,  1?9  Fed. 
247  (N.D.  Calif.,  1904)  ;  United  States  ex  rel.  Lynn 
v.  Hamilton,  233  Fed.  685  (W.D.  N.Y.,  1915);  56 
I.D.  38  (1936)  ;  57  I.D.  295  (1941)  ;  58  I.D.  331 
(1943) .  The  power  of  the  States  to  apply  their 
conservation  laws  to  Indians  taking  fish  and  game 
on  their  own  reservations  is  excluded  (in  the  ab- 
sence of  Congressional  consent)  both  by  the  Fed- 
eral control  of  the  reservations  and  by  the  existence 
of  tribal  sovereignty,  subject  to  such  control. 

The  Nez  Perce  Indian  Reservation  is  not,  in 
this  respect,  in  any  special  category.  It  is  true  that 
the  Supreme  Court  of  Idaho,  in  applying  the  State 
criminal  law  to  a  case  of  larceny  by  a  Nez  Perce 
Indian  who  had  received  an  allotment  upon  the 
Nez  Perce  Reservation  prior  to  1906,  apparently 
regarded  the  cession  to  the  United  States  of  part 


of  the  reservation  under  the  agreement  of  May  1, 
1893,  between  the  Nez  Perce  Indians  and  the 
United  States,  ratified  by  the  act  of  August  15, 
1894  (28  Stat.  327),  and  the  allotment  of  the  re- 
mainder of  the  reservation  under  legislation  con-  \ 
ferring  citizenship  upon  the  allottees  and  conferring 
general  civil  and  criminal  jurisdiction  over  allottees 
upon  the  State,  as  having  effected  a  termination  of 
the  reservation,  for  the  court  referred  to  the  reser- 
vation as  the  "former"  Nez  Perce  Indian  Reserva- 
tion {State  V.  Lott,  123  Pac.  491  (1912)).  However, 
the  cession  of  part  of  the  reservation  to  the  United 
States  could  not  have  the  effect  of  removing  the 
remainder  of  the  area,  which  was  retained  for  In- 
dian use,  from  the  category  of  an  Indian  reserva- 
tion; and  the  existence  of  the  reservation  was  not 
terminated  by  the  allotment  of  the  reservation 
lands  to  the  Indians  under  trust  patents  (United 
States  v.  Celestine,  215  U.S.  278  (1909)).  Hence, 
in  the  absence  of  Congressional  action  discontin- 
uing the  Nez  Perce  Indian  Reservation,  that  reser- 
vation must  be  regarded  as  still  being  in  existence. 
Presumably,  the  Supreme  Court  of  Idaho  itself  no 
longer  regards  the  Nez  Perce  Indian  Reservation  as 
having  been  tenninated  (see  Slate  v.  McConville, 
139  P.  2d  485    (1943)). 

I  am  of  the  opinion,  therefore,  that  members  of 
the  Nez  Perce  Tribe  of  Indians  who  did  not  re- 
ceive trust  allotments  prior  to  1906  and  who  have 
not  received  patents  in  fee  to  their  allotments  may 
engage  in  hunting,  fishing,  and  trapping  on  tribal 
lands  or  trust  allotments  within  the  exterior  bound- 
aries of  the  Nez  Perce  Indian  Reservation  in  Idaho 
without  observing  the  provisions  of  the  conserva- 
tion laws  of  the  State  of  Idaho. 

As  for  your  subsidiary  question,  whether  the 
State  of  Idaho  could  apply  its  conservation  laws  to 
the  Indians  of  the  Nez  Perce  Reservation  if  the 
State  stocked  the  reservation  with  fish  and  game, 
it  is  plain  that  this  question  must  be  answered  in 
the  negative.  In  the  modern  woi-ld,  property  and 
sovereignty  have  been  regarded  as  distinct  con- 
cepts. The  power  to  regulate  the  taking  of  fish  and 
game  is  an  aspect  of  sovereignty,  and  the  sover- 
eignty of  a  State  does  not  (in  the  absence  of  con- 
sent by  Congress)  extend  to  the  members  of  an 
Indian  tribe  on  an  Indian  reservation.  Moreover, 
the  State  cannot  assert  ownership  of  fish  and  game 
with  which  it  may  stock  a  particular  area,  for  the 
rule  has  long  been  recognized  that  there  is  no 
property  in  fish  and  game  once  held  captive  but 
since  returned  to  a  state  of  nature.  They  are  re- 
garded as  ^erae  naturae. 

Mastin  G.  White, 

Solicitor. 


November  16,   1949 
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Cancellation  of  Approval  of  Attorney 
Contract  to  Prosecute  Indian  Claims 


M-35097 


November  16,  1949. 


Capacity  of  Indian  Group  to  Submit  Claims— Ac- 
ceptance of  Government  Employment  by  Attor- 
ney. 

Where  an  attorney's  contract  to  prosecute  the 
claims  of  a  gioup  of  Indians  before  the  Indian 
Claims  Commission  has  been  approved,  the 
rescission  of  the  approval  would  not  be  justified 
on  the  ground  of  doubt  as  to  whether  the  group 
is  an  "Indian  tribe,  band,  or  other  identifiable 
gioup  of  American  Indians,"  within  the  meaning 
of  those  terms  as  used  in  the  Indian  Claims 
Commission  Act. 

The  fact  that  the  attorney  entered  the  employ  of 
the  Government  subsequent  to  the  execution  of 
the  contract  incapacitated  him  from  performing 
his  duties  under  the  contract  and  would  form  a 
proper  basis  for  the  termination  of  the  contract. 

Memorandum 

To:  The  Secretary 

From:        The  Solicitor 

Subject:  Cancellation  of  the  approval  of  an  at- 
torney's contract  to  prosecute  Indian 
claims 

My  opinion  has  been  requested  on  the  question 
whether  the  Commissioner  of  Indian  Affairs  may 
rescind  the  approval  given  by  the  Acting  Com- 
missioner to  a  contract  between  Roy  T.  Mobley,  an 
attorney  of  Alamagordo,  New  Mexico,  and  the 
Chiricahua  and  Warm  Springs  Apache  Indians, 
retaining  the  attorney  to  prosecute  the  claims  of 
these  Indians  before  the  Indian  Claims  Commis- 
sion. 

The  contract,  which  was  executed  on  March  5, 
1948,  was  approved  on  January  7,  1949,  by  the  Act- 
ing Commissioner  of  Indian  Affairs  pursuant  to  sec- 
tion 2103  of  the  Revised  Statutes  of  the  United 
States  (now  25  U.S.C,  1946  ed.,  sec.  81)  and  section 
15  of  the  Indian  Claims  Commission  Act  of  August 
13,  1946  (60  Stat.  1053,  25  U.S.C,  1946  ed.,  sec. 
70n),  under  a  delegation  of  authority  made  to  the 
Commissioner  of  Indian  Affairs  in  .Secretarial 
Order  No.  2252,  dated  September  9,  1946  (11  F.R. 
10296)  .1 

Prior  to  the  approval  of  this  contract,  the  Com- 
missioner had  approved  on  July   15,    1947,   imder 

^  On  August  15,  1949,  Mr.  Mobley  filed  petition  No.  48 
on  behalf  of  the  Chiricahua  and  Warm  Springs  Apaches  with 
the  Indian  Claims  Commission. 


the  same  authority,  a  contract  executed  on  Jan- 
uary 27,  1947,  l^etween  Grady  Lewis,  an  attorney 
of  Washington,  D.C.,  and  the  Fort  Sill  Apache  In- 
dians of  the  State  of  Oklahoma,  under  which  the 
attorney  was  to  pnosecute  the  claims  of  these  In- 
dians before  the  Indian  Claims  Commission. 

Originally,  both  of  tlie  groups  of  Indians  men- 
tioned above  constituted  a  single  group  known  as 
the  Fort  Sill  Apaches.  They  were  the  survivors  or 
descendants  of  a  band  of  Chiricahua  and  Warm 
Springs  Apache  Indians  who,  having  engaged  in 
hostilities  against  the  United  States,  were  eventu- 
ally imprisoned  at  Fort  Sill  in  Oklahoma.  When 
they  were  finally  released  in  1913,  a  majority  of 
these  Indians  settled  on  the  Mescalero  Reservation 
in  New  Mexico,  while  the  rest  remained  at  Fort 
Sill,  Oklahoma.- 

rhe  approval  of  the  contract  between  the  Chiri- 
cahua and  Warm  Springs  Apache  Indians  and  Mr. 
Mobley  appears  to  have  been  questioned  by  Mr. 
Lewis  on  the  ground  that  the  Chiricahua  and 
Warm  Springs  Indians,  who  are  now  members  of 
the  Apache  Tribe  of  the  Mescalero  Reservation  in 
New  Mexico,  are  not  qualified  as  "an  Indian  tribe, 
band,  or  other  identifiable  group  of  American  In- 
dians" to  prosecute  claims  against  the  United  States 
imder  the  Indian  Claims  Commission  Act. 

As  indicated  in  my  opinion  of  March  17,  1948 
(M— 35029)  ,  the  function  of  making  an  authorita- 
tive determination  of  the  question  whether  a  par- 
ticular group  of  Indians  is  a  qualified  litigant 
under  the  Indian  Claims  Commission  Act  is  vested 
in  the  Indian  Claims  Commission.  The  disapproval 
of  a  contract,  or  the  cancellation  of  the  approval 
of  a  contract,  once  given,  on  such  a  ground  would 
deprive  the  group  of  the  opportiuiity  of  having  the 
question  of  its  competency  as  a  party  considered 
by  the  Commission  and  by  the  courts  on  appeal. 
For  this  reason,  it  was  suggested  in  the  opinion  of 
March  17,  1948,  that  it  would  be  permissible  for 
the  Commissioner  of  Indian  Affairs  to  approve  a 
contract  without  attempting  to  determine  the  ques- 
tion of  status,  by  couching  his  approval  in  language 
reserving  the  question  of  the  status  of  the  partic- 
ular group  for  future  determination  by  the  Com- 
mission. The  Mobley  contract  was  approved  with 
appropriate  qualifying  language.  Accordingly,  the 
question  of  the  status  of  the  group  under  the  In- 
dian Claims  Commission  Act  becomes  one  properly 
for  determination  by  the  Commission. 

The  approval  of  the  contract  between  Mr.  Mob- 
ley and  the  Chiricahua  and  Warm  Springs  Apache 
Indians  is  also  questioned  by  Mr.  Lewis  on  the 
ground  that  those  Indians  do  not  have  any  claims 


-On  May  26.  1948,  Mr.  Lewis  filed  a  petition  (No.  30) 
with  tlie  Indian  Claims  Commission,  in  which  the  claims  of 
both    groups   of   Indians   are   asserted. 
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which  are  separable  from  the  claims  ot  the  Fort 
Sill  Apaches  and,  therefore,  that  the  prior  contract 
between  the  Fort  Sill  Apaches  and  Mr.  Lewis  vested 
in  Mr.  Lewis  the  exclusive  authority  to  prosecute 
the  claims  of  both  groups  of  Indians  before  the 
Indian  Claims  Commission.  This  question,  like  that 
pertaining  to  the  status  of  the  Chiricahua  and 
Warm  Springs  Apache  Indians,  appears  to  be  prop- 
erly detei'minable  by  the  Commission.  The  author- 
ity of  the  Department  under  section  15  of  the 
Indian  Claims  Commission  Act  to  approve  or  dis- 
approve the  contracts  of  attorneys  seeking  to  repre- 
sent Indian  tribes,  bands,  or  groups  before  the  In- 
dian Claims  Commission  was  conferred  upon  the 
Department  for  the  purpose  of  safeguarding  In- 
dians from  overreaching.  Action  upon  the  claims 
presented  to  the  Indian  Claims  Commission  by 
attorneys  whose  contracts  have  been  approved  by 
the  Department  is  entrusted  entirely  to  the  Com- 
mission, which  is  empowered  by  its  governing  stat- 
ute "to  hear  and  determine  *  *  *  claims  against 
the  United  States."  In  the  exercise  of  its  jurisdic- 
tion over  the  proceedings  before  it,  it  would  seem 
to  be  the  finiction  of  tlie  Commission  to  determine, 
subject  to  judicial  review,  the  nature  and  extent  of 
the  claims  which  may  be  asserted  by  attorneys  in 
consequence  of  their  employment  under  contracts 
approved  by  this  Department.  Mr.  Lewis  thus  has 
an  adequate  forum  in  the  Indian  Claims  Cominis- 
sion  itself  for  the  determination  of  the  point  dis- 
cussed in  this  paragraph.  He  might  attempt  to 
intervene  in  the  proceeding  instituted  before  the 
Commission  by  Mr.  Mobley  and  request  either  that 
such  proceeding  be  dismissed  or  that  it  be  consoli- 
dated with  the  proceeding  instituted  by  him. 

A  more  difficult  question  arises  from  the  fact 
that  it  has  been  reported  to  this  office  that  Mr. 
Mobley  was  employed  on  November  1,  1948,  as  an 
attorney  by  the  Department  of  the  Air  Force,  and 
that  he  is  still  employed  by  that  agency. 

As  is  well  known,  Federal  statutory  provisions 
impose  restrictions  or  penalties  upon  present  or 
former  officers  or  employees  of  the  United  States 
with  respect  to  participating  or  agreeing  to  partic- 
ipate in  the  prosecution  of  claims  against  the 
United  States,  under  certain  circumstances.  One 
such  provision  is  section  190  of  the  Revised  Statutes 
(5  U.S.C.,  1946  ed.,  sec.  99)  .  Others  were  formerly 
contained  in  sections  109  and  113  of  the  Old  Crim- 
inal Code  (18  U.S.C,  1946  ed.,  sees.  198  and  203)  , 
but  these  sections  were  repealed  when  the  Crimi- 
nal Code  was  revised  by  Public  Law  772,  80th 
Congress,  and  they  were  replaced  by  sections  281, 
283,  and  284  of  the  revised  Criminal  Code  (18 
U.S.C,  as  enacted  into  positive  law  by  Public  Law 
772,  80th  Cong.) . 

It  thus  becomes  necessary  to  consider  the  effect 
of  the  employment  of  Mr.  Mobley  by  the  United 


States  on  his  contract  with  the  Chiricahua  and 
Warm  Springs  Apache  Indians.  As  to  this  point, 
it  was  held  under  section  109  of  the  old  Criminal 
Code  that  where  an  attorney  had  entered  into  an 
agreement  respecting  the  prosecution  of  a  claim 
against  the  United  States  and  thereafter  was  em- 
ployed by  the  Government,  such  employment  re- 
quired a  "complete  severance"  of  his  interest  in 
the  agreement.  Case  v.  Helwig,  65  F.  (2d)  186 
(App.  D.C.  1933)  .  As  the  substance  of  the  statu- 
tory provision  upon  which  the  court  relied  in  that 
case  is  still  preserved  in  18  U.S.C,  sec.  283,  it  must 
be  held  that,  at  all  times  since  November  1,  1948, 
Mr.  Mobley  has  been  incapacitated  from  acting  as 
coimsel  for  the  Chiricahua  and  Warm  Springs 
Apache  Indians  under  his  contract  with  that  group. 
The  conclusion  stated  in  the  preceding  para- 
graph is  not  affected  by  section  801  (j)  of  the  Re- 
negotiation Act  of  October  21,  1942  (56  Stat.  798, 
985) ,  as  amended  by  the  acts  of  June  14,  1947  (61 
Stat.  133,  50  U.S.C,  App.,  1946  ed.,  Supp.  II,  sec. 
1191  (j) ) ,  and  June  28,  1949  (Public  Law  137,  81st 
Cong.)  As  last  amended,  the  section  reads  as  fol- 
lows: 

"Nothing  in  sections  109  and  113  of  the 
Criminal  Code  (U.S.C,  title  18,  sees.  198  and 
203)  or  in  section  190  of  the  Revised  Statutes 
(U.S.C,  title  5,  sec.  99)  shall  be  deemed  to 
prevent  any  person  by  reason  of  service  in  a 
department  *  *  *  during  the  period  (or  a 
part  thereof)  beginning  May  27,  1940,  and  end- 
ing on  June  30,  1950,  from  acting  as  counsel, 
agent,  or  attorney  for  prosecuting  any  claim 
against  the  United  States:  Provided,  That 
such  person  shall  not  prosecute  any  claim 
against  the  United  States  (1)  involving  any 
subject  matter  directly  connected  with  which 
such  person  was  employed,  or  (2)  during 
the  period  such  person  is  engaged  in  employ- 
ment in  a  department." 

The  operative  effect  of  this  provision  had  pre- 
viously been  limited  to  June  30,  1949.  In  extend- 
ing this  date  to  June  30,  1950,  it  was  apparently 
overlooked  that,  in  the  meantime,  the  Criminal 
Code  had  I)een  revised.  Thus,  reference  was  made 
in  the  extending  act  to  sections  109  and  113  of  the 
old  Criminal  Code,  which  had  been  repealed.  It 
is  clear,  however,  from  H.  Rep.  No.  846,  81st  Con- 
gress, that  Congress  intended  to  refer  to  the  rele- 
vant provisions  of  the  new  Criminal  Code,  because 
the  report  mentions  sections  281  and  283  of  the 
revised  Criminal  Code.  It  is  believed,  therefore, 
that  the  extending  act  should  be  read  as  if  it  re- 
ferred to  the  relevant  sections  of  the  revised  Crimi- 
nal Code.  It  has  been  held  that  when  the  intention 
of  a  legislative  body  is  clear,  a  mistake  in  referring 
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to  some  provision  of  existing  law  should  not  pre- 
vent the  carrying  out  of  its  intention.  See  Crawford, 
The  Construction  of  Statutes  (1940),  pp.  348-49, 
and  50  Amer.  Jurisp.,  pp.  219-20,  as  well  as  the 
authorities  cited  in  these  works. 

However,  the  liberalizing  effect  of  section  801- 
(j)  of  the  Renegotiation  Act,  as  amended,  is  not 
helpful  to  Mr.  Mobley,  because  of  the  proviso 
which  declares  that  "such  person  shall  not  prose- 
cute any  claim  against  the  United  States  *  *  * 
during  the  period  such  person  is  engaged  in  em- 
ployment in  a  department." 

Therefore,  it  is  my  conclusion  that,  although 
there  is  no  ground  upon  which  it  would  be  proper 
to  rescind  the  approval  of  Mr.  Mobley's  contract, 
his  employment  by  the  United  States  incapacitated 
him  from  performing  the  duties  imposed  upon  him 
by  the  contract  and  such  incapacity  would  form  a 
proper  basis  for  the  termination  of  the  contract 
under  the  following  provision  contained  therein: 
"The  Commissioner  of  Indian  Affairs  with  the  con- 
sent of  the  above-named  committee  or  its  succes- 
sors may  terminate  this  contract  for  cause  on  60 
days'  notice  to  the  interested  parties." 

The  Commissioner  of  Indian  Affairs  should  bring 
the  situation  occasioned  by  Mr.  Mobley's  accept- 
ance of  employment  with  the  United  States  to  the 
attention  of  the  committee  referred  to  in  the  pro- 
vision quoted  above  from  the  contract,  with  the 
statement  that,  if  the  committee  so  desires,  appro- 
priate action  looking  toward  the  termination  of 
the  contract  as  of  the  date  of  Mr.  Mobley's  em- 
ployment by  the  United  States  will  be  taken. 

Mastin  G.  White, 

Solicitor. 
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Union  Shop  and  Closed  Shop  Agreements— Na- 
tional Labor  Relations  Act— State  Law. 

Section  47  of  the  General  Timber  Sale  Regulations 
does  not  prevent  a  purchaser  of  Indian  timber, 
who  is  operating  under  a  union  shop  agreement 
with  a  labor  union  which  admits  Indians  to  mem- 
bership, from  requiring  Indian  employees,  as  a 
condition  of  continuing  in  his  employment,  to 
join  such  labor  union  and  to  maintain  their 
membership  therein. 

Union  shop  agreements  between  purchasers  of  In- 
dian timber  and  labor  unions  may  be  prohibited 
by  State  law  in  some  of  the  States  where  timber 
operations  on  Indian  lands  are  conducted. 


The  National  Labor  Relations  Act,  as  amended, 
prohibits  a  purchaser  of  Indian  timber  from  re- 
quiring Indian  applicants  for  employment  to  be 
members  of  a  labor  union  as  a  condition  of  ob- 
taining employment. 

Memorandum 

To:  The  Commissioner  of  Indian  Affairs 

From:        The  Solicitor 

Subject:  Labor  union  membership  of  Indians  who 
have  preference  in  employment  under 
General  Timber  Sale  Regulations 

You  have  requested  that  I  express  an  opinion  on 
the  question  whether  Indians,  who  have  a  prefer- 
ence in  employment  under  section  47  of  the  Gen- 
eral Timber  Sale  Regulations  of  April  10,  1920, 
with  respect  to  operations  conducted  by  the  pur- 
chasers of  timber  growing  on  Indian  lands,  can  be 
required  to  join  a  labor  union  as  a  condition  of 
obtaining  or  continuing  in  the  employment  of  a 
timber  purchaser  who  is  operating  under  an  agree- 
ment with  a  labor  union  representing  his  em- 
ployees. 

Section  47  of  the  General  Timber  Sale  Regula- 
tions provides  as  follows: 

"Indian  labor  will  be  employed  by  the  pur- 
chaser at  the  same  wages  as  other  labor  and 
in  preference  to  other  labor  not  already  in  his 
employ  whenever  the  Indian  labor  seeks  em- 
ployment and  is  competent." 

In  interpreting  this  regulation,  it  is  necessary 
to  distinguish  between  a  preference  in  employment 
and  a  preference  in  the  terms  and  conditions  of 
employment.  A  preference  in  employment  merely 
grants  the  right  to  employment  to  applicants  of  a 
particular  class  who  otherwise  would  have  to  com- 
pete for  the  employment  with  all  other  applicants 
capable  of  discharging  the  duties  of  the  employ- 
ment. A  preference  in  the  terms  and  conditions  of 
employment,  on  the  other  hand,  assures  to  a  par- 
ticular class  of  employees  more  favorable  treatment 
than  other  employees  in  the  same  class. 

It  is  plain  that,  except  for  its  requirement  that 
Indian  labor  shall  be  paid  the  same  wages  as 
other  labor,  section  47  of  the  General  Timber  Sale 
Regulations  merely  deals  with  a  preference  in  em- 
ployment for  the  benefit  of  Indians  seeking  em- 
ployment from  purchasers  of  Indian  timber.  The 
section  does  not  purport  to  confer  upon  such  In- 
dians any  right  to  demand  exemption  from  any  of 
the  terms  and  conditions  of  employment  applicable 
to  other  employees  similarly  situated. 

If  the  employer  has  entered  into  a  union  shop 
agreement  with  a  labor  union  under  which  his 
employees  are  required  to  join  the  union  and  re- 
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tain  membership  in  it  as  a  condition  of  continuing 
in  his  employment,  this  contractual  requirement  is 
as  much  a  term  and  condition  of  employment  as 
any  others  imposed  by  the  employer  (such  as  those 
prescribing  the  hours  of  employment,  requiring 
sobriety  on  the  job,  etc.) ,  and  Indian  employees, 
no  less  than  other  employees,  must  comply  with 
the  requirement  respecting  union  membership. 
Therefore,  a  union  shop  agreement,  which  does  not 
require  an  applicant  for  employment  to  be  a  mem- 
ber of  the  contracting  union  before  he  is  hired  but 
merely  requires  him  to  join  the  union  and  to 
maintain  membership  theiein  after  he  is  hired, 
would  not  seem  to  be  inconsistent  with  the  prefei- 
ence  in  employment  accorded  to  Indians  by  section 
47  of  the  General  Timber  Sale  Regulations.  An 
inconsistency  would  arise,  of  course,  if  the  con- 
tracting union  were  to  exclude  Indians  from  mem- 
bership. 

It  should  be  borne  in  mind  that  only  the  re- 
lationship between  section  47  of  the  General  Tim- 
ber Sale  Regulations  and  union  shop  agreements 
has  been  considered  in  the  preceding  paragraph. 
Irrespective  of  the  regulation,  union  shop  agree- 
ments may  be  prohibited  by  State  law  in  some  of 
the  States  where  timber  operations  on  Indian  lands 
are  conducted.  In  this  connection,  section  14(b) 
of  the  National  Labor  Relations  Act,  as  amended 
(29  U.S.C.,  1946  ed.,  Supp.  II.  sec.  164) ,  permits 
States  statutes  prohibiting  union  shop  agreements 
to  apply  even  to  employers  whose  operations  affect 
interstate  commerce. 

It  seems  unnecessary  to  determine  whether  the 
enforcement  against  Indian  applicants  of  an  exist- 
ing closed  shop  agreement,  which  requires  mem- 
bership in  the  contracting  union  before  an  appli- 
cant for  employment  can  be  hired,  would  be  in- 
consistent with  the  regulation  granting  a  prefer- 
ence in  employment  to  Indians,  since  closed  shop 
agieements  are  prohibited  by  section  8  (a)  (3)  of 
the  National  Labor  Relations  Act,  as  amended  (61 
Stat.  136,  140;  29  U.S.C,  1946  ed.,  Supp.  II,  sec. 
158) .  An  Indian  applicant  could  not  properly  be 
excluded  from  employment  by  a  timber  purchaser 
on  the  ground  that  he  was  not  a  member  of  a 
union  with  which  the  timber  purchaser  had  enteied 
into  a  closed  shop  agreement,  but  the  same  would 
also  be  true  with  respect  to  a  non-Indian  applicant 
for  employment.  It  is  assumed,  in  this  connection, 
that  the  operations  of  purchasers  of  Indian  timber 
affect  interstate  commerce,  and  that  such  persons 
and  their  employees  are  subject  to  the  provisions 
of  the  National  Labor  Relations  Act,  as  amended. 

I  am  of  the  opinion,  therefore,  (1)  that  section 
47  of  the  General  Timber  Sale  Regulations  does 
not  prevent  a  purchaser  of  Indian  timber,  who  is 
operating  under  a  union   shop  agreement  with   a 


labor  union  which  admits  Indians  to  membership, 
from  requiring  Indian  employees,  as  a  condition  of 
continuing  in  his  employment,  to  join  such  labor 
union  and  to  maintain  their  membership  therein; 
(2)  that  union  shop  agreements  between  pur- 
chasers of  Indian  timber  and  labor  unions  may  be 
prohibited  by  State  law  in  some  of  the  States  where 
timber  operations  on  Indian  lands  are  conducted; 
and  (3)  that  the  National  Labor  Relations  Act,  as 
amended,  prohibits  a  purchaser  of  Indian  timber 
from  requiring  Indian  applicants  for  employment 
to  be  members  of  a  labor  union  as  a  condition  of 
obtaining  employment. 

Mastin   G.   White, 

Solicitor. 
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Regulations— Authority  of  Alaska  Game  Commis- 
sion—Academic Question. 

The  question  whether  an  existing  regulation  of 
the  Alaska  Game  Commission,  providing  that 
within  a  specified  area  no  person  shall  take  any 
fur  animal  without  having  resided  within  the 
area  continuously  for  one  year,  is  authorized  by 
subdivision  M  of  section  10  of  the  Alaska  Game 
Law  is  academic  in  view  of  the  fact  that  the 
Commission  now  desires  to  revoke  the  regula- 
tion and  clearly  has  the  discretionary  power  to 
do  so. 

Memorandum 

To:  The   Chief  Counsel,    Fish    and   Wildlife 

Service 

From:        The  Solicitor 

Subject:  Whether  subparagraph  (1)  of  paragraph 
(c)  of  section  164.1,  50  CFR,  is  autho- 
rized by  subdivision  M  of  section  10  of 
the  Alaska  Game  Law 

This  acknowledges  your  request  for  my  opinion 
on  the  question  whether  subparagraph  (1)  of  para- 
graph (c)  of  section  164.1,  50  CFR  (14  F.R.  1501, 
1502),  a  portion  of  the  regulations  with  respect  to 
fur  game  management  areas  prescribed  by  the 
Alaska  Game  Commission,  is  authorized  by  sub- 
division M  of  section  10  of  the  Alaska  Game  Law 
(act  of  July  1,  1943;  57  Stat.  301,  310;  48  U.S.C, 
1946  ed.,  sec.  199,  subdivision  M) . 
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The  relevant  portions  of  50  CFR   164.1   are  as 
follows: 

"§164.1    Koyukuk    Fur    Management    Area. 

(a)  There  is  hereby  set  aside  an  area  that 
hereafter,  and  for  the  purpose  of  this  section, 
shall  be  known  as  the  Koyukuk  Fur  Manage- 
ment Area  *   *  *. 

"  (b)  The  seasons  and  limits  on  fur  animals 
as  prescribed  in  the  annual  regulations  of  the 
Secretary  of  the  Interior  under  the  Alaska 
Game  Law  shall  be  effective  on  the  Koyukuk 
Fur  Management  Area.  *   *  * 

"  (c)  No  fur  animals  may  be  taken  except 
by  the  methods,  means,  and  numbers  provided 
in  the  general  regulations  of  the  Secretary  of 
the  Interior: 

"  (1)  No  person  shall  take  any  fur  animal 
within  the  Koyukuk  Fur  Management  Area 
without  first  having  resided  within  the  boimd- 
aries  of  this  area  continuously  for  not  less 
than  one  year;  and 

"  (2)  Except  as  to  native  Indians,  Eskimos, 
and  residents  under  16  years  of  age,  be  in 
possession  of  a  current  resident  license  to  take 
fur  animals  in  the  Tenitory  of  Alaska  at 
large." 

Subdivision  M  of  section  10  of  the  Alaska  Game 
Law  provides: 

"In  addition  to  the  hunting,  trapping,  and 
fishing  licenses  or  permits  required  by  any 
other  provision  of  this  Act,  or  by  regulations 
authorized  to  be  issued  thereunder,  the  Com- 
mission may  from  time  to  time  prescribe  regu- 
lations requiring  residents,  nonresidents,  and 
aliens  to  obtain  special  licenses,  upon  the  pay- 
ment of  fees  fixed  by  such  regulations,  prior  to 
the  taking  of  sp>ecified  game  or  fur  animals  in 
specified  areas,  and  may  by  such  regulations 
limit  further  the  number,  kind,  and  sex  of  such 
animals  that  may  be  taken  in  such  areas,  and 
also  may  restrict  the  number  of  persons  who 
may  hunt  or  trap  in  each  such  area.  Whenever 
such  additional  restrictions  are  imposed  by 
regulation,  the  executive  officer  shall  issue  to 
qualified  applicants,  upon  receipt  of  the  proper 
application  and  fee,  the  special  licenses  re- 
quired by  such  regulations,  in  the  number 
designated  by  the  regulations  and  in  the  order 
of  the  receipt  of  applications." 
It  will  be  noted  that  the  first  sentence  of  sub- 
division M  authorizes  the  Commission  to  restrict  the 
taking  of  specified  game  or  fur  animals  in  specified 
areas  by  prescribing  three  different  kinds  of  regu- 


lations, and  that  the  language  with  respect  to  the 
issuance  of  each  kind  is  permissive,  that  is,  the 
word  "may"  is  used  in  each  case.  The  three  kinds 
of  regulations  thus  placed  within  the  discretionary 
power  of  the  Commission  are:  (1)  those  requiring 
residents,  nonresidents,  and  aliens  to  obtain  spe- 
cial licenses;  (2)  those  limiting  the  number,  kind, 
and  sex  of  the  animals  that  may  be  taken;  and  (3) 
those  restricting  the  number  of  persons  who  may 
hunt  or  trap  in  each  specified  area. 

The  regulation  with  which  we  are  presently 
concerned,  50  CFR  164.1(c)  (1),  can  be  justified 
only  on  the  basis  (if  at  all)  that  it  comes  within 
the  third  category  mentioned  above. ^ 

I  imderstand  that,  for  reasons  of  policy,  the  Com- 
mission is  now  of  ithe  view  ithat  50  CFR  164.1  (c) 
(1)  should  be  eliminated  from  the  regulations. 
Since,  as  previously  indicated,  the  issuance  of  regu- 
lations by  the  Commission  under  subdivision  M 
is  permissive  and  not  mandatory,  the  Commission 
has  complete  and  unfettered  discretion  in  the  mat- 
ter of  revoking  any  regulation  (or  all  regulations) 
heretofore  promulgated  under  subdivision  M,  in- 
cluding 50  CFR  164.1  (c)  (1). 

In  view  of  the  Commission's  desire  to  revoke  50 
CFR  164.1(c)  (1),  and  the  clear  authority  of  the 
Commission  to  eliminate  that  provision  from  the 
regulations,  it  would  be  of  academic  interest  only, 
and  of  no  practical  significance,  to  consider  the 
question  whether  the  Commission  had  the  legal 
power  to  promulgate  50  CFR  164.1  (c)  (1)  in  the 
first  instance.  For  that  reason,  it  seems  unnecessary 
and  inadvisable  to  respond  to  the  specific  question 
outlined  in  your  memorandum. 

Mastin   G.   White, 

Solicitor. 

Congressional  Authorization  for 

Appropriation  to  Compensate 

Ft.  Berthold  Indians 

May  11,  1950. 

Memorandum 

To:  Assistant  Secretary  Warne 

From:       The  Solicitor 

Subject:  Compensation  for  the  taking  of  the  lands 
of  the  Fort  Berthold  Indians  in  the  con- 
struction of  the  Garrison  Reservoir 

This  will  respond  to  your  note,  requesting  ad- 
vice concerning  a  letter  dated  April  28  from  the 
Fiscal  Assistant  Secretary  of  the  Treasury  Depart- 
ment, a  copy  of  which  was  attached  to  your  note. 

■  C/.  Haavik  v.  Alaska  Packers  Ass'n,  263  U.S.  510,  515 
(1924)  ;  Utiited  States  v.  Twelve  Ermine  Skins,  78  F.  Supp. 
734,  738    (D.  Alaska,   1948)  . 
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Department  of  the  Interior 


May  11,  1950 


The  letter  of  the  Fiscal  Assistant  Secretary  of  the 
Treasury  Department  is  in  response  to  your  letter 
of  March  30,  requesting  that  the  funds  of  $5,105,- 
625  and  $7,500,000,  provided  for  in  sections  2  and 
12,  respectively,  of  Public  Law  437,  81st  Congress, 
for  the  purpose  of  compensating  the  Indians  of 
the  Fort  Berthold  Reservation  for  lands  taken  by 
the  United  States  in  the  construction  and  operation 
of  the  Garrison  Reservoir,  be  placed  in  Indian 
trust  fund  accounts  so  as  to  be  immediately  avail- 
able for  the  purpose  of  the  act.  Under  section  12 
of  the  act,  both  funds  were,  upon  acceptance  of 
the  act  by  the  Indians,  to  be  placed  to  their  credit 
in  the  Treasury  of  the  United  States  at  4  percent 
interest  until  disbursed.  The  Indians  voted  to  ac- 
cept the  act  on  March  5. 

Your  request  was  approved  by  the  Treasury  De- 
partment as  to  the  $5,105,625  fund,  since  the  Con- 
gress had  previously  appropriated  that  amount  in 
the  War  Department  Civil  Appropriation  Act,  1948 
(Public  Law  296,  80th  Cong.)  .  As  to  the  $7,500,000 
fund,  however,  the  Fiscal  Assistant  Secretary  took 
the  position  that  further  action  by  the  Congress 
would  be  necessary  to  make  that  fund  available, 
because  section  12  of  Public  Law  437  is  merely  an 
authorization  for  an  appropriation  and  not  an 
actual  appropriation  of  money. 

Although  there  is  some  ambiguity  in  the  lan- 
guage of  section  12  respecting  the  point  whether  the 
section  appropriates  $7,500,000  or  merely  autho- 
rizes such  an  appropriation,  I  am  inclined  to  agree 
with  the  Fiscal  Assistant  Secretary's  analysis  of  the 
section.  The  joint  resolution  (H.  J.  Res.  33)  which 
later  became  Public  Law  437  was  handled  by  the 
House  Public  Lands  Committee  and  the  Senate 
Interior  and  Insular  Affairs  Committee,  rather 
than  by  the  respective  Appropriations  Committees 
of  the  House  and  Senate,  as  would  have  been  re- 
quired if  the  resolution  had  appropriated  any 
money.  Moreover,  Congress  did  not  state  specifi- 
cally in  section  12  that  the  sum  of  $7,500,000  "is 
appropriated,"  as  is  done  in  appropriation  statutes. 
The  point  seems,  therefore,  to  be  covered  by  31 
U.S.C,   1946  ed.,  sec.  627,  which  provides  that: 

"No  Act  of  Congress  *  *  *  shall  be  con- 
strued to  make  an  appropriation  *  *  *  unless 
such  Act  shall  in  specific  terms  declare  an  ap- 
propriation to  be  made  *   *    *." 

The  Bureau  of  Indian  Affairs  informs  me  that 
a  request  for  the  appropriation  of  the  $7,500,000 
fund  is  being  prepared,  and  that  the  item  will  be 
submitted  to  the  Bureau  of  the  Budget  for  in- 
clusion in  the  next  deficiency  appropriation  bill. 

Mastin  G.  Whitk, 

Solicitor. 


Land  Allotted  to  a  Full-Blood  Creek  Indian 
Pursuant  to  a  Partition  Proceeding 


M-36033 


Restrictions— Tax-exemption. 


May  29,  1950. 


Restricted,  tax-exempt  land  allotted  to  a  full-blood 
Creek  Indian  remains  restricted  and  tax-exempt 
after  the  allottee's  death  if  it  is  inherited  by 
full-blood  Indian  heirs. 

Upon  the  sale  to  a  non-Indian  of  an  undivided 
one-half  interest  in  restricted,  tax-exempt  Indian 
land  by  one  of  two  full-blood  Creek  Indians  who 
had  inherited  the  land,  and  the  subsequent  par- 
tition of  the  land  in  kind  between  the  non- 
Indian  grantee  and  the  remaining  full-blood 
Indian  heir,  the  tract  set  apart  to  the  Indian  heir 
is  restricted  and  tax-exempt. 

Memorandum 

To:  The  Commissioner  of  Indian  Affairs 

From:        The  Solicitor 

Subject:     Land  allotted  to  a  full-blood  Creek  In- 
dian pursuant  to  a  partition  proceeding 

This  responds  to  your  request  for  an  opinion 
concerning  the  cjuestion  whether  land  owned  by 
Martha  Johnson  Morgan,  an  unenrolled  full-blood 
Creek  Indian  of  the  Five  Civilized  Tribes,  and 
which  was  allotted  to  her  as  the  result  of  a  parti- 
tion proceeding  instituted  in  the  year  1930,  is  re- 
stricted and  tax-exempt. 

The  question  relates  to  half  of  an  area  originally 
comprising  120  acres  and  described  as  the  SVoSWV^ 
and  the  NWi4SWi4,  Sec.  25,  T.  13  N.,  R.  13  £., 
in  Okmulgee  County,  Oklahoma.  This  120-acre 
area  appears  to  have  been  designated  as  part  of 
the  surplus  allotment  of  Mary  Daniel,  full-blood 
Creek  enrollee  No.  354.  The  allottee  died  intestate 
in  the  year  1921.  She  left  as  her  heirs  at  law  her 
two  full-blood  Indian  children,  John  Daniel,  en- 
rolee  No.  355,  and  Martha  Johnson  Morgan,  who 
apparently  was  born  too  late  to  be  enrolled  and  i 
who  was  a  minor  of  the  age  of  10  years  at  the  time 
of  her  mother's  death. 

By  a  deed  executed  on  September  7,  1925,  John 
Daniel  conveyed  his  undivided  one-half  interest  in 
the  120  acres  to  M.  A.  Holcomb,  who  apparently  is 
a  non-Indian.  The  conveyance  was  approved  by 
the  county  court, ^  whereupon  the  undivided  one- 
half  interest  in  the  land  acquired  by  the  grantee 
became  unrestricted  and  subject  to  local  taxation. - 


'  .Section  9.  act  of  May  27,  1908    (35  Stat.  312)  . 
-Sections  9,   4,   act   of  May   27,    1908    (3.5   Stat.    312);    68 
Okl.  St.  Ann.,  sec.  15.9. 


June  7,   1950 


Opinions  of  the  Solicitor 
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However,  the  interest  in  the  120  acres  which  was 
retained  by  Martha  Johnson  Morgan,  the  other 
heir  of  the  allottee,  continued  to  be  restricted.  Be- 
cause of  her  status  as  a  full-blood  Indian  heir,  her 
undivided  one-half  interest  in  the  land  was  subject 
to  the  statutory  requirement  that  she  could  not 
convey  such  interest  without  the  approval  of  the 
appropriate  county  court. ^  While  so  restricted,  her 
undivided  interest  in  the  land  was  exempt  from 
taxation.^ 

As  a  result  of  the  proceeding  in  1930,  the  120 
acres  were  partitioned  in  kind,  and  Martha  John- 
son Morgan  was  allotted  as  her  share  of  land  which 
is  described  as  the  NWi4SWi4  and  the  NI/9- 
Ni/4Si/^SWi4  of  section  25,  containing  60  acres. 

Since  her  undivided  one-half  interest  in  the  120- 
acre  tract  was  restricted  and  tax-exempt  prior  to 
the  partition  proceeding,  the  question  on  which  I 
am  asked  to  render  an  opinion  is  whether  the  land 
which  was  received  by  Martha  Johnson  Morgan  in 
lieu  of  her  undivided  interest  in  the  entire  120 
acres  is  likewise  restricted  and  nontaxable.  In  this 
connection,  it  appears  that,  although  the  sheriff's 
deed  which  was  execiued  pursuant  to  the  judgment 
of  partition  contains  a  provision  stating  that  the 
land  conveyed  thereby  shall  be  restricted  pursuant 
to  the  act  of  Congress  approved  June  14,  1918,' 
taxes  have  nevertheless  been  levied  by  or  under 
the  authority  of  the  State  of  Oklahoma  for  the 
years  1932  through  1948  against  40  acres  of  the  land 
set  apart  to  Martha  Johnson  Morgan  in  the  parti- 
tion proceeding. 

The  act  of  June  14,  1918,  provides  in  section  2: 

"That  the  lands  of  full-blood  members  of 
any  of  the  Five  Civilized  Tribes  are  hereby 
made  subject  to  the  laws  of  the  State  of  Okla- 
homa, providing  for  the  partition  of  real 
estate.  Any  land  allotted  in  such  proceedings 
to  a  full-blood  Indian,  or  conveyed  to  him 
upon  his  election  to  take  the  same  at  the  ap- 
praisement, shall  remain  subject  to  all  re- 
strictions upon  alienation  and  taxation  obtain- 
ing prior  to  such  partition.  In  case  of  a  sale 
under  any  decree,  or  partition,  the  conveyance 
thereunder  shall  operate  to  relieve  the  land 
described  of  all  restrictions  of  every  char- 
acter."   (Emphasis  supplied.) 

The   provision    to    the   effect    that    land    which    is 
allotted    (in   kind)    to  a  full-blood   Indian   in   ac- 

•' Section  9.  act  of  May  27.  1908  (35  Stat.  312);  Parker  v. 
Richard,  250  U.S.  235  (1919)  ;  United  States  v.  Gypsy  Oil 
Company.  10  F.  2d  487  (CCA.  8th,  1925)  ;  Cf.  United  States 
V.  Goldfeder.  112  F.  2d  f)15.  616    (1940)  . 

*  United  Slates  v.  Shock.  187  Fed.  870  (1911)  ;  Cf.  Glenn  v. 
Lewis,  105  F.  2d  .398,  400  (CCA.  10th,  19.39)  ,  cert,  denied, 
308   U.S.   598. 

■40  Stat.  606,  25  U.S.C,  1946  ed.,  sec.  355. 


cordance  with  a  partition  proceeding  "shall  remain 
subject  to  all  restrictions  upon  alienation  and  tax- 
ation obtaining  prior  to  such  partition"  was  incor- 
porated in  the  legislation  at  the  express  request  of 
this  Departinent."  There  is  no  ambiguity  in  the 
language  of  this  provision.  Its  meaning  and  effect 
could  not  be  plainer.  It  clearly  ensures  that  exist- 
ing tax  exemptions  and  restrictions  upon  aliena- 
tion with  respect  to  Indian  land  shall  be  preserved 
for  the  benefit  of  any  full-blood  Indian  to  whom 
such  land  may  be  allotted  in  kind  as  a  result  of  a 
partition  proceeding.  Moreover,  Congress  consid- 
ered the  proposed  legislation  with  the  apparent 
assurance  that  its  enactment  into  law  would  not 
have  any  injurious  effect  upon  the  rights  of  re- 
stricted Indians." 

It  necessarily  follows  that  the  land  which  was 
allotted  to  Martha  Johnson  Morgan  pursuant  to 
the  1930  partition  proceeding  is  restricted  against 
alienation  and  exempt  from  taxation.  The  levying 
of  taxes  against  this  land  during  the  period  1932- 
1948  was  in  contravention  of  the  plain  language 
of  the  1918  act  and,  therefore,  was  imlawful. 

The  views  expressed  above  are  supported  by  the 
decision  (unreported)  of  the  United  States  District 
Court  for  the  Eastern  District  of  Oklahoma  in  the 
suit  entitled  /.  T.  Phillips  v.  Lucinda  Blackwood 
et  al.,  Civil  No.  2133    (1947). 

It  is  assumed  that,  pursuant  to  section  6  (b)  of 
the  act  of  August  4,  1947,^  a  certificate  of  tax  ex- 
emption has  now  been  filed  of  record  in  the  county 
where  the  60  acres  in  question  are  located. 

Mastin  G.  White, 

Solicitor. 


Extent  of  Secretarial  Authority  to  Issue 
Patent  in  Fee— Indian  Reorganization  Act 


M-36003 


Ju7ie  7,  1950. 


Indian  Land— Restrictions  Against  Alienation- 
Statutory  Construction— Authority  of  the  .Secre- 
tary of  the  Interior. 

The  authority  of  the  Secretary  of  the  Interior  under 
the  act  of  May  14,  1948,  to  issue  patents  in  tee, 
to  remove  restrictions  against  alienation,  and  to 
approve  conveyances  extends  to  all  restricted  or 
trust  lands  held  by  individual  Indians  who  are 
members  of  tribes  that  brought  themselves  with- 
in the  coverage  of  the  act  of  June  18,  1934,  and 
is  not  limited  to  lands  acquired  for  individual 
Indians  pursuant  to  the  1934  act. 


■56  Cong.  Rec.  7318    (1918) 
'61  Stat.  731.  733. 
*6l    Stat.   731,   733. 
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Department  of  the  Interior 


June  7,   1950 


The  language  used  in  the  title  of  a  statute  may  be 
reHed  upon  for  interpretative  purposes  only  if 
the  text  of  the  statute  itself  is  ambiguous. 

Memorandimi 

To:  The  Commissioner  of  Indian  Affairs 

From:        The  Solicitor 

Subject:     Scope  of  the  Secretary's  authority  under 
the  act  of  May  14,  1948 

This  responds  to  the  request  that  I  consider  the 
problem  of  the  scope  of  the  authority  of  the  Secre- 
tary of  the  Interior  under  the  act  of  May  14,  1948 
(62  Stat.  236;  25  U.S.C,  1946  ed..  Supp.  Ill,  sec. 
483) ,  which  provides: 

"That  the  Secretary  of  the  Interior,  or  his 
duly  authorized  representative,  is  hereby  au- 
thorized in  his  discretion,  and  upon  applica- 
tion of  the  Indian  owners,  to  issue  patents  in 
fee,  to  remove  restrictions  against  alienation, 
and  to  approve  conveyances,  with  respect  to 
lands  or  interests  in  lands  held  by  individual 
Indians  under  the  provisions  of  the  Act  of 
June  18,  1934  *   *   *." 

The  particular  questions  presented  for  consider- 
ation are  (a)  whether  the  authority  of  the  Secre- 
tary of  the  Interior  under  this  act  is  limited  to 
lands  or  interests  in  lands  whicli  have  been  acquired 
for  individual  Indians  pursuant  to  the  act  of  June 
18,  1934,1  or  (b)  whether  the  authority  of  the 
Secretary  extends  also  to  other  restricted  or  trust 
lands  held  by  individual  Indians. 

The  authority  conferred  on  the  Secretary  of  the 
Interior  by  the  act  of  May  14,  1948,  extends  to 
lands  or  interests  in  lands  "held  by  individual  In- 
cHans  under  the  provisions  of  the  Act  of  Jinie  18, 
1934."  Under  this  plain  language,  it  is  immaterial 
how,  when,  in  what  manner,  or  from  what  source 
the  lands  or  interests  were  accjuired  by  the  indi- 
vidual Indians,  so  long  as  the  lands  or  interests  are 
held  by  them  under— i.e.,  subject  to— the  provisions 
of  the  1934  act. 

The  1934  act  is  applicable  to  all  Indian  tribes  the 
members  of  which  voted  in  favor  of  the  application 
of  the  act  to  their  reservations.^  All  restricted  or 
trust  lands  belonging  to  the  individual  members  of 
such  a  tribe  are  subject  to  the  provisions  of  the 
1934  act,  irrespective  of  whether  the  lands  were 
allotted  in  severalty  or  were  acquired  by  purchase 
prior  to  the  enactment  of  the  1934  statute  or 
whether  they  have  been  acquired  subsequently  pur- 


suant to  its  provisions.  This  is  so  because  section  4 
of  the  1934  act  '  so  far  as  material  to  the  question 
presently  under  consideration,  prohibits  the  trans- 
fer of  "restricted  Indian  lands",  except  that  any 
such  land  may,  with  the  approval  of  the  Secretary 
of  the  Interior,  be  transferred  to  the  Indian  tribe 
to  which  the  owner  belongs  and  it  may  descend  to 
the  heirs  of  the  owner  or  be  devised  to  such  heirs 
or  any  members  of  the  tribe.  This  prohibition  ap- 
plies to  all  "restricted  Indian  lands",  including 
trust  lands,''  held  by  individual  Indians  who  are 
members  of  tribes  that  brought  themselves  within 
the  compass  of  the  1934  act."'  Thus,  all  such  lands 
are  "held  under",  or  subject  to,  the  provisions  of 
the  1934  act. 

The  authority  conferred  on  the  Secretary  by  the 
1948  act  plainly  is  directed  to  section  4  of  the  1934 
act,  and  that  authority  appears  clearly  to  have  been 
conferred  for  the  purpose  of  permitting  the  Secre- 
tary of  the  Interior,  in  his  discretion,  to  remove 
completely  the  limitations  contained  in  section  4 
of  the  1934  act  from  any  land  held  by  an  individual 
Indian  subject  to  that  section.  The  reference  in 
the  1948  act  to  "lands  or  interests  in  lands  held  by 
individual  Indians  under  the  provisions  of  the 
Act  of  June  18,  1934"  therefore  embraces  all  lands 
or  interests  in  lands  which  are  subject  to  the  re- 
strictions imposed  by  section  4  of  the  1934  act.  This 
includes  restricted  or  trust  lands  allotted  to  or 
acquired  for  individual  Indians  prior  to  the  en- 
actment of  the  1934  statute,  as  well  as  lands  ac- 
quired for  individual  Indians  under  authority  of 
the  1934  act. 

The  fact  that  the  title  of  the  1948  act  refers  to 
"lands  acquired  under  the  act  of  June   18,    1934" 
has  not  been  overlooked.  The  language  used  in  the 
title  of  the  statute  would  be  of  use  in  construing 
the  scope  of  the  act  only  if  the  text  of  the  statute 
itself  were  ambiguous.  It  cannot  be  used  to  limit 
the  plain    meaning   of   the   text."   The    word    "ac-  ( 
cjuired"  is  in  no  sense  synonymous  with  the  word  ! 
"held",  and  the  former  cannot  be  substituted  for 
the  latter  in  the  text  of  the  statute  without  doing  j 
violence  to  the  plain  meaning  of  the  legislation.       j 

It  is  my  opinion,  therefore,  that  the  authority  of 
the  Secretary  under  the  act  of  May  14,  1948,  ex- 
tends to  all  restricted  or  trust  lands  held  by  indi- 
vidual Indians  who  are  members  of  tribes  that 
brought  themselves  within  the  coverage  of  the  act 
of  June  18,   1934,  and  that  such  authority  is  not 


M8  Stat.  984;  25  U.S.C,  1946  cd.,  sec.  461  et  seq. 
^25  U.S.C,  1946  ed.,  sec.  478. 


■'2.5  U.S.C.  1946  ed.,  sec.  464. 

*  See  Estate  of  Ke  to  Sah  Jefferson,  IA-19,  May  4,  1950. 

■'See  Solicitor's  memorandum  of  November  20,  1934,  to 
Commissioner  of  Indian  Affairs. 

"  Brotherhood  of  Railroad  Trainmen  v.  Baltimore  &  O. 
ft.  Co.,  331  U.S.  519. 
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limited   to  lands  acquired   for   individual    Indians 
pursuant  to  the  1934  act. 

Mastin  G.  Whitk, 

Solicitor. 


Private  or  Competitive  -Sale  of  Oil  and 
Gas  Leases— Laguna  Pueblo 


M-36040 


July  5,  1950. 


Comjjetitive  Bidding— Tribal  Constitution 

Under  the  provisions  of  the  act  of  May  11,  1938, 
the  tribal  lands  of  the  Pueblo  or  Laguna  can- 
not be  leased  for  the  development  of  oil  and  gas 
except  upon  the  basis  of  competitive  bidding, 
after  notice  and  advertisement. 

The  constitution  of  the  Pueblo  of  Laguna,  adapted 
pursuant  to  the  provisions  of  the  Indian  Reorga- 
nization Act,  does  not  purport  to  dispense  with 
the  statutory  requirement  of  competitive  bidding 
in  connection  with  the  issuance  of  oil  and  gas 
leases  on  tribal  lands. 

The  provisions  of  a  constitution  adopted  by  an 
Indian  tribe  pursuant  to  section  16  of  the  Indian 
Reorganization  Act  cannot  disregard  or  dispense 
with  the  positive  requirements  of  an  act  of  Con- 
gress with  respect  to  the  leasing  of  tribal  lands 
for  mining  purposes. 

The  unrestricted  power  to  lease  tribal  lands  for 
mining  purposes  may  be  conferred  on  an  Indian 
tribe  only  by  a  charter  of  incorporation  issued 
to  the  tribe  pursuant  to  section  17  of  the  Indian 
Reorganization  Act. 

Memorandum 

To:  The  Commissioner  of  Indian  Affairs 

From:        The  Solicitor 

Subject:    Leasing  of  lands   owned   by    the   Pueblo 
of  Laguna  for  oil  and  gas  development 

This  responds  to  your  request  for  an  opinion  on 
the  question  whether  oil  and  gas  leases  covering 
lands  belonging  to  the  Pueblo  of  Laguna  in  the 
State  of  New  Mexico  may  be  negotiated  privately, 
or  whether  they  must  be  offered  for  sale  on  a  com- 
petitive basis. 

Section  1  of  the  act  of  May  II,  1938  (52  Stat. 
347,  25  U.S.C,  1946  ed.,  sec.  396a),  authorizes  the 
leasing  for  mining  purposes,  including  oil  and  gas 


development,  of  "unallotted  lands  within  any  In- 
dian reservation  or  lands  owned  by  any  tribe, 
group,  or  band  of  Indians  under  Federal  jurisdic- 
tion, except  those  hereinafter  specifically  excepted 
from  the  provisions  of  this  act."  The  Pueblos  of 
New  Mexico,  whose  status  as  Indian  tribes  under 
Federal  jurisdiction  is  no  longer  open  to  ques- 
tion (United  States  v.  Sandoval,  231  U.S.  28 
(1913)),  are  not  mentioned  among  the  Indian 
groups  that  are  specifically  excepted  from  the  pro- 
visions of  the  1938  act  by  section  6  of  that  act  (25 
U.S.C,  1946  ed.,  sec.  396f) .  The  leasing  of  the 
lands  involved  in  the  present  inquiry  is,  therefore, 
governed  by  the  provisions  of  the  1938  act. 

Section  2  of  the  1938  act  (25  U.S.C,  1946  ed., 
sec.  396b)  requires  that  leases  on  the  lands  to 
which  the  act  applies  "shall  be  offered  for  sale  to 
the  highest  responsible  qualified  bidder,  at  public 
auction  or  on  sealed  bids,  after  notice  and  adver- 
tisement, upon  such  terms  and  subject  to  such 
conditions  as  the  Secretary  of  the  Interior  may 
prescribe."  The  quoted  statutory  language  seems 
to  provide  a  clear  answer  to  the  question  pro- 
pounded by  you. 

It  might  be  argued,  however,  that  the  statutory 
requirement  for  the  competitive  sale  of  leases, 
after  notice  and  advertisement,  has  been  super- 
seded by  the  provisions  of  the  constitution  and  by- 
laws adopted  by  the  Pueblo  of  Laguna  pursuant 
to  section  16  of  the  Indian  Reorganization  Act  of 
June  18,  1934  (25  U.S.C,  1946  ed.,  sec.  476) ,  which 
document  was  approved  by  the  Department  on  De- 
cember 21,  1949.  Such  a  contention  would  be 
premised  on  the  proviso  to  section  2  of  the  1938 
act,  which  states: 

"*  *  *  That  the  foregoing  provisions  shall 
in  no  manner  restrict  the  right  of  tribes  orga- 
nized and  incorporated  under  sections  16  and 
17  of  the  Act  of  June  18,  1934  (48  Stat.  984) , 
to  lease  lands  for  mining  purposes  as  therein 
provided  and  in  accordance  with  the  provi- 
sions of  any  constitution  and  charter  adopted 
by  any  Indian  tribe  pursuant  to  the  Act  of 
June  18,  1934." 

A  similar  contention  was  considered  in  my 
opinion  of  July  7,  1949  (M-36007) ,  which  dealt 
with  the  leasing,  for  oil  and  gas  mining  purposes, 
of  unallotted  lands  belonging  to  the  Northern 
Cheyenne  Tribe  of  the  Tongue  River  Reservation. 
It  was  pointed  out  in  the  previous  opinion  that  it 
is  only  when  the  organic  law  of  an  Indian  tribe 
which  has  taken  advantage  of  sections  16  and  17 
of  the  Indian  Reorganization  Act  specifies  the  pro- 
cedure to  be  followed  in  the  issuance  of  tribal  oil 
and  gas  leases  that  the  procedure  so  specified  must 
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be  followed  to  the  exclusion  of  the  statutory 
method  for  issuing  such  leases. 

An  examination  of  the  approved  constitiuion  and 
bylaws  of  the  Pueblo  of  Laguna  shows  that  this 
document  does  not  contain  any  provision  which 
purports  to  dispense  with  the  statutory  require- 
ment of  competitive  bidding  contained  in  the  1938 
act.  Article  X,  section  5,  of  the  constitution,  which 
deals  with  the  subject  of  minerals,  states  in  per- 
tinent part  that: 

"All  minerals  in,  on,  or  under  any  lands 
under  the  jurisdiction  of  the  Pueblo  are  and 
shall  continue  to  remain  the  property  of  the 
Pueblo  of  Laguna  and  not  of  the  person  having 
the  right  to  use  or  hold  the  surface  of  the 
land  in,  on,  or  under  which  such  minerals 
may  exist  or  be  found.  The  Council  shall  have 
the  power  to  authorize  removal  of  any  such 
minerals  with  the  approval  of  the  Secretary  of 
the  Interior  as  long  as  required  by  law  and  of 
the  Pueblo,  while  all  proceeds  derived  from 
the  removal  of  any  minerals  shall,  as  rapidly 
as  the  law  permits,  be  placed  in  the  general 
Pueblo  treasury  to  be  used  for  the  welfare  and 
benefit  of  the  general  Pueblo.  *   *   *" 

There  is  no  inconsistency  between  this  provision  in 
the  tribal  constitution  of  the  Pueblo  of  Laguna 
and  the  requirement  in  section  2  of  the  1938  act 
that  oil  and  gas  leases  on  tribal  lands  shall  be 
issued  on  the  basis  of  competitive  bidding. 

Moreover,  a  tribal  constitution,  standing  alone, 
cannot  invest  the  tribe  with  the  unrestricted  power 
to  make  its  own  leases.  Under  section  16  of  the 
Indian  Reorganization  Act,  such  a  constitution  may 
confer  on  the  tribe  only  those  powers  vested  in  the 
tribe  "under  existing  law"  and  certain  other  enum- 
erated powers,  including  the  power  to  "prevent  the 
sale,  disposition,  lease,  or  enctnnbrance  of  tribal 
lands,  interests  in  lands,  or  other  tribal  assets  with- 
out the  consent  of  the  tribe."  It  clearly  would  not 
be  permissible  for  any  constitution  adopted  under 
section  16  to  disregard  or  dispense  with  the  posi- 
tive requirements  of  an  act  of  Congress  with  re- 
spect to  the  leasing  of  tribal  lands  for  mining  pur- 
poses. The  constitution  could,  of  course,  impose  an 
additional  restriction  by  investing  the  tribe  with  a 
veto  power  over  the  issuance  of  such  leases. 

The  unrestricted  power  to  lease  tribal  lands  for 
mining  purposes  may  be  conferred  on  an  Indian 
tribe  only  by  a  charter  of  incorporation  issued  to 
the  tribe  pursuant  to  the  provisions  of  section  17 
of  the  Indian  Reorganization  Act  (25  U.S.C.,  1946 
ed.,  sec.  477)  and  even  then  such  a  lease  could  not 
be  made  "for  a  period  exceeding  10  years."  The 
Secretary  of  the  Interior  has  not  as  yet  issued  a 


charter  of  incorporation  to  the  Pueblo  of  Laguna. 
Until  such  a  charter  is  issued,  by  which  the  Pueblo 
is  empowered  to  lease  its  lands  for  oil  and  gas  min- 
ing purposes  upon  such  terms  as  the  Pueblo  may 
see  fit  to  prescribe,  the  Pueblo  must  abide  by  the 
provisions  of  the  1938  act  with  respect  to  the  leas- 
ing of  its  land  for  oil  and  gas  mining  purposes. 

It  is  my  opinion,  therefore,  that  tribal  lands 
owned  by  the  Ptieblo  of  Laguna  cannot  be  leased 
for  the  development  of  oil  and  gas  except  upon  the 
basis  of  competitive  bidding,  after  notice  and  ad- 
vertisement. 

Mastin  G.  White, 

Solicitor. 


Duties  of  Hearing  Examiners  in  Examination 

OF  Inheritances— Administrative 

Procedure  Act 


M-36037 


July  26,  1950. 


There  is  nothing  in  the  nature  of  the  duties  of  an 
area  counsel  of  the  Bureau  of  Indian  Affairs 
which  would  be  inconsistent  with  the  duties  of 
an  examiner  of  inheritance  in  that  bureau. 
Therefore,  the  provision  in  the  Administrative 
Procedure  Act  prohibiting  the  performance  by 
hearing  examiners  of  duties  and  responsibilities 
inconsistent  with  their  duties  and  responsibilities 
as  examiners  would  not  preclude  an  attorney 
from  acting  both  as  area  counsel  and  examiner 
of  inheritance. 

An  attorney  serving  both  as  examiner  of  inheri- 
tance and  as  area  counsel  could  properly  devote 
himself  to  the  latter  duties  only  if  free  of  duties 
relating  to  the  former  position. 

Memorandum 

To:  Executive     Officer,     Bureau     of     Indian 

Affairs 
From:        The  Solicitor 
Subject:     Assignment    of    additional    duties    to    a 

hearing  examiner 

Your  memorandum  dated  June  2,  1950,  and  the 
classification  sheet  attached  to  it  present  a  pro- 
posal by  the  Area  Director  of  the  Bureau  of  In- 
dian Affairs  at  Minneapolis,  Minnesota,  to  establish 
a  position  which,  although  entided  "Hearing  Ex- 
aminer," would  combine  the  duties  of  an  examiner 
of  inheritance  and  the  duties  of  an  area  counsel. 

An  examiner  of  inheritance  is  a  hearing  ex- 
aminer under   the  Administrative   Procedure   Act. 
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Under  section  11  of  that  act  (43  U.S.C.,  1946  ed., 
sec.  1010) ,  a  hearing  examiner  cannot  perform 
duties  which  are  inconsistent  with  his  duties  and 
responsibilities  as  an  examiner.  You  have  asked 
me  whether,  in  view  of  this  statutory  restriction,  an 
attorney  who  is  an  examiner  of  inheritance  may 
also  serve  as  an  area  counsel. 

So  far  as  the  classes  of  matters  dealt  with  are 
concerned,  the  respective  provinces  of  an  examiner 
of  inheritance  and  of  an  area  counsel  are  distinct. 
An  examiner  of  inheritance  is  authorized  to  per- 
form only  two  functions— the  determination  of  the 
heirs  of  Indians  who  die  intestate,  leaving  restricted 
property,  and  the  approval  of  wills  made  by  In- 
dians who  hold  sucli  property.  An  area  counsel  is 
not  empowered  to  perform,  or  to  participate  in 
the  performance  of,  either  of  the  functions  previ- 
ously mentioned.  Therefore,  there  is  nothing  in 
the  nature  of  the  duties  of  an  area  counsel  which 
would  be  inconsistent  with  the  duties  of  an  ex- 
aminer of  inheritance. 

It  is  evident,  however,  that  the  first  responsi- 
bility of  a  person  who  occupies  a  position  as  a 
hearing  examiner  under  the  Administrative  Pro- 
cedure Act  is  to  dispose  of  matters  which  come 
before  him  in  that  capacity.  In  my  judgment,  an 
attorney  serving  both  as  an  examiner  of  inheri- 
tance and  as  an  area  counsel  could  properly  devote 
himself  to  the  latter  duties  only  if  and  when  free 
of  duties  relating  to  the  former  capacity,  and  the 
area  director  could  not  properly  require  him  to  do 
otherwise. 

If  such  a  position  as  that  under  consideration  is 
to  be  established,  I  recommend  that  the  title  of 
the  position  include  the  words  "Area  Counsel." 
Delegations  of  authority  to  determine  tort  and 
irrigation  claims  run  to  area  counsels  of  the  Bu- 
reau of  Indian  Affairs,  not  to  hearing  examiners. 

Finally,  I  should  call  your  attention  to  the  fact 
that  section  1 1  of  the  Administrative  Procedure 
Act  contains  provisions  with  respect  to  the  tenure 
and  comp>ensation  of  hearing  examiners  which 
difter  from  the  comparable  provisions  found  in  the 
Classification  Act  of  1949  (41  U.S.C,  1946  ed., 
Supp.  Ill,  sec.  1071  et  seq.)  .  While  it  is  arguable 
that  the  positions  of  hearing  examiners  now  are 
subject  to  the  latter  act,  so  far  as  I  am  aware  the 
Civil  Service  Commission  has  not  made  a  ruling 
to  that  effect.  You  may,  therefore,  wish  to  consult 
the  Commission  with  respect  to  the  position  under 
'consideration. 

Mastin  G.  White, 

Solicitor. 


Whether  Natchez  Trace  Parkway  Comes 

Under  the  Definition  of  "National  Park" 

OR  "National  Monument" 


M-36049 
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National  Parks— National  Monuments— Discretion 
Power 

The  Natchez  Trace  Parkway  is  not  a  national  park 
or  a  national  monument  and,  hence,  is  not 
within  the  exception,  "national  parks  or  monu- 
ments", stated  in  section  3  of  the  Mineral  Leas- 
ing Act  for  Acquired  Lands. 

The  Mineral  Leasing  Act  for  Acquired  Lands  is 
applicable  to  all  acquired  lands,  other  than  those 
expressly  excepted  in  the  act. 

The  lands  within  the  Natchez  Trace  Parkway,  not 
being  within  any  category  of  acquired  lands  ex- 
pressly excepted  from  the  scope  of  the  Mineral 
Leasing  Act  for  Acquired  Lands,  are  subject  to 
leasing  under  that  act. 

The  Mineral  Leasing  Act  for  Acquired  Lands 
merely  grants  to  the  Secretary  of  the  Interior  a 
permissive  power  to  issue  leases  on  the  lands 
that  are  subject  to  the  act;  and,  therefore,  the 
determination  as  to  whether  lands  of  the  Natchez 
Trace  Parkway  will  or  will  not  be  leased  under 
that  act  is  discretionary  with  the  Secretary. 

Memorandum 

To:  Assistant  Secretary  Doty 

From:        The  Solicitor 

Subject:  Applicability  of  the  Mineral  Leasing  Act 
for  Acquired  Lands  to  land  in  the  Nat- 
chez Trace  Parkway 

This  responds  to  your  request  for  my  opinion  on 
the  question  whether  lands  included  in  the  Natchez 
Trace  Parkway  are  subject  to  leasing  under  the 
Mineral  Leasing  Act  for  Acquired  Lands,  which 
was  enacted  on  August  7,  1947  (30  U.S.C,  1946  ed., 
Supp.  Ill,  sees.  351-359) . 

Section  3  of  the  Mineral  Leasing  Act  for  Ac- 
quired Lands  (30  U.S.C,  1946  ed.,  Supp.  III.  sec. 
352)   provides  in  part  as  follows: 

"*  *  *  all  deposits  of  coal,  phosphate,  oil, 
oil  shale,  gas,  sodium,  potassium,  and  sulfur 
which  are  owned  or  may  hereafter  be  acquiied 
by  the  United  States  and  which  are  within  the 
lands  acquired  by  the  LInited  States  (exclusive 
of  such  deposits  in  such  acquired  lands  as 
are     (a)     situated    within    incorporated    cities. 
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towns  and  villages,  national  parks  or  monu- 
ments, (b)  set  apart  £or  military  or  naval  pur- 
poses, or  (c)  tidelands  or  submerged  lands 
may  be  leased  by  the  Secretary  under  the  same 
conditions  as  contained  in  the  leasing  provi- 
sions of  the  mineral  leasing  laws  *  *  *."  (Em- 
phasis added.) 

The  lands  within  the  Natchez  Trace  Parkway  are 
"acquired  lands,"  as  that  term  is  defined  in  sec- 
tion 2  of  the  Mineral  Leasing  Act  for  Acquired 
Lands  (30  U.S.C,  1946  ed.,  Supp.  IIL  sec.  351) . 
Accordingly,  the  question  to  be  determined  is 
whether  the  Natchez  Trace  Parkway  is  a  national 
park  or  a  national  monument  within  the  meaning 
of  the  italicized  phase  in  the  quotation  set  out 
above  and  is  thereby  excepted  from  the  provisions 
of  the  Mineral  Leasing  Act  for  Acquired  Lands. 

Certain  areas  in  the  United  States  and  its  Terri- 
tories have  been  set  aside  and  designated  as  national 
parks  by  acts  of  Congress  (e.g.,  16  U.S.C,  1946  ed., 
sees.  21-21a  (Yellowstone  National  Park),  91 
(Mount  Rainier  National  Park)  ,121  (Crater  Lake 
National  Park) ) .  Certain  other  areas  have  been 
set  aside  and  designated  as  national  monuments. 
The  great  majority  of  the  national  monuments 
have  been  established  by  proclamations  of  the 
President  issued  pursuant  to  the  general  authoriza- 
tion contained  in  section  2  of  the  act  of  June  8, 
1906  (16  U.S.C.  1946  ed.,  sec.  431) .  However,  some 
national  monuments  have  been  established  by 
Presidential  proclamations  issued  pursuant  to  spe- 
cial acts  of  Congress  (e.g.,  16  U.S.C.,  1946  ed.,  sees. 
433a,  44 le,  445) .  Still  other  national  monuments 
have  been  directly  created  by  acts  of  Congress 
(e.g.,  16  U.S.C,  1946  ed.,  sees.  433g,  433k.  442) . 

Thus,  each  national  park  has  been  specifically 
designated  as  such  by  an  act  of  Congress,  and  each 
national  monument  has  been  specifically  desig- 
nated as  such  by  a  Presidential  proclamation  or 
an  act  of  Congiess. 

All  the  national  parks  and  national  monuments 
are  administered  by  the  National  Park  Service. 

In  addition  to  the  national  parks  and  national 
monuments,  the  National  Park  Service  also  ad- 
ministers other  areas.  These  include  national  his- 
toric sites  established  under  the  act  of  August  21, 
1935  (16  U.S.C,  1946  ed.,  sees.  461-466),  national 
historical  parks  (e.g.,  16  U.S.C,  1946  ed.,  sees.  81, 
159,  211),  national  military  parks  (16  U.S.C, 
1946  ed.,  sec.  411  et  seq.) ,  and  national  parkways. 
The  Natchez  Trace  Parkway  was  established  by 
the  act  of  May  18,  1938  (16  U.S.C,  1946  ed.,  sec. 
460) ,  which  provided  that  the  parkway  should  be 
administered  by  the  Secretary  of  the  Interior 
through  the  National  Park  Service  pursuant  to  tlie 


act  of  August  25,  1916  (16  U.S.C,  1946  ed.,  sees.  1, 
2-4). 

It  is  clear  that  the  terms  "national  parks"  and 
"national  monuments"  have  definite  meanings  and 
include  only  certain  classes  of  areas  i.e.,  those  areas 
which  have  been  expressly  declared  by  statutes  or 
by  Presidential  proclamations  to  be  national  parks 
or  national  monuments.  Obviously,  these  terms  do 
not  include  national  parkways. 

It  must  be  concluded,  therefore,  that  the  Natchez 
Trace  Parkway  does  not  fall  within  the  exception, 
"naitional  parks  or  monuments,"  stated  in  section 
3  of  the  Mineral  Leasing  Act  for  Acquired  Lands. 

Moreover,  I  do  not  believe  that  there  is  any 
sound  legal  basis  for  a  ruling  to  the  effect  that  the 
Natchez  Trace  Parkway,  though  not  expressly  ex- 
cepted from  the  provisions  of  the  Mineral  Leasing 
Act  for  Acquired  Lands,  is  nevertheless  removed 
by  implication  from  the  scope  of  that  statute. 

The  enactment  of  the  Mineral  Leasing  Act  for 
Acquired  Lands  was  occasioned  by  an  opinion  of 
the  Attorney  General  to  the  effect  that  the  Mineral 
Leasing  Act  of  1920,  as  amended  and  supplemented 
(30  U.S.C,  1946  ed.,  sec.  181  et  seq),  was  not  ap- 
plicable to  lands  acquired  by  the  War  Department 
in  the  course  of  its  rivers  and  harbors  improve- 
ment program,  inasmuch  as  that  act  "had  peculiar 
application  to  the  public  domain"  (40  Op.-  Atty. 
Gen.  9.  13  (1941)).  The  purpose  of  the  Mineral 
Leasing  Act  for  Acquired  Lands  was  clearly  stated 
by  the  Committee  on  Public  Lands  of  the  House 
of  Representatives  in  its  report  on  the  bill  (H.R. 
3022,  80th  Cong.)  which  later  became  the  statute 
under  consideration  here.  The  Committee  said 
that: 

"#  *  #  'pj^e  proposed  legislation  extends 
the  mineral  leasing  laws  now  applicable  to 
public  domain  lands,  to  all  acquired  lands, 
with  certain  exceptions.  *  *  *"  (H.  Rept. 
550,  80th  Cong.,  p.  2,  Emphasis  supplied.) 

In  view  of  the  clear  Congressional  statement  of 
purpose.  I  do  not  believe  that  this  Department 
would  be  warranted  in  reading  into  the  Mineral 
Leasing  Act  for  Acquired  Lands  any  exceptions  to 
its  provisions,  other  than  those  expressly  stated  by 
the  Congress  in  section  3  of  the  act. 

For  the  reasons  indicated  above,  it  is  my  opinion 
that  the  Natchez  Trace  Parkway  is  subject  to  leas- 
ing under  the  Mineral  Leasing  Act  for  Acquired 
Lands. 

Perhaps  attention  should  be  called,  however,  to 
the  point  that  the  authority  of  the  Secretary  to 
issue  leases  under  the  Mineral  Leasing  Act  for 
Acquired  Lands  is  merely  permissive.  The  Congress 
has  not  imposed  upon  the  Secretary  any  mandatory 
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requirement  that  he  exercise  the  power  thus  con- 
ferred upon  him.  Section  3  of  the  act  states  that 
the  lands  which  are  subject  to  the  provisions  of  the 
act  "may  be  leased  by  the  Secretary"  (emphasis 
supplied) . 

Therefore,  the  determination  of  the  question 
whether  a  leasing  program  respecting  lands  within 
the  Natchez  Trace  Parkway  will  or  will  not  be 
undertaken  by  the  Department  under  the  Mineral 
Leasing  Act  for  Acquired  Lands  is  left  to  the  dis- 
cretion of  the  Secretary. 

Mastin  G.  White, 

Solicitor. 


Oil  and  Gas  Leases  on  Uintah  Lands 
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Act  of  April  4,  1910— Mineral  Leasing  Act  of  1920 
—Mineral  Leasing  Act  for  Acquired  Lands. 

Under  the  act  of  April  4,  1910,  the  beneficial  in- 
terest in  the  land  described  in  that  act  is  vested 
in  the  owners  of  the  lands  irrigated  from  the 
Strawberry  Valley  reclamation  project,  although 
the  legal  title  to  the  land  remains  in  the  United 
States. 

Land  as  to  which  the  beneficial  interest  is  in  pri- 
vate persons  is  not  public  land  subject  to  leasing 
under  the  Mineral  Leasing  Act  of  1920,  although 
the  legal  title  to  the  land  is  vested  in  the  United 
States. 

As  the  complete  management  and  control  over  the 
land  described  in  the  act  of  April  4,  1910,  had 
been  turned  over  to  the  Strawberry  Water  Users' 
Association  prior  to  the  time  when  the  Mineral 
Leasing  Act  for  Acquired  Lands  was  enacted, 
the  land  is  not  subject  to  leasing  by  the  Secre- 
tary of  the  Interior  under  that  act,  but  is  sub- 
ject to  leasing  by  the  Association. 

Proceeds  from  oil  and  gas  leases  issued  on  land 
described  in  the  act  of  April  4,  19l0,  are  subject 
to  disposition  as  provided  for  in  that  act  and  in 
subsequent  pertinent  legislation. 

Memorandum 

To:  The  Director,  Bureau  of  Land  Manage- 

ment 

From:        The  Solicitor 

Subject:  Oil  and  gas  leases  on  land  in  the  Straw- 
berry Valley  reclamation  project 


This  responds  to  your  request  for  my  opinion  on 
two  questions  concerning  five  noncompetitive  oil 
and  gas  leases  ^  issued  by  the  Department  pursuant 
opening  the  unallotted  lands  to  public  entry  was 
extended  from  October  1,  1903,  to  March  10,  1905. 
Finally,  by  the  act  of  March  3,  1905  (33  Stat.  1048, 
1069) ,  it  was  provided  that  the  time  for  opening 
the  unallotted  lands  to  public  entry  would  be  ex- 
tended to  September  1,  1905,  unless  the  President 
should  determine  that  the  lands  could  be  opened 
to  entry  at  an  earlier  date.  The  1905  act  also  pro- 
vided that  the  unallotted  lands  should  be  opened 
to  entry  by  proclamation  of  the  President,  and 
"That  before  the  opening  of  the  Uintah  Indian 
Reservation  the  President  *  *  *  may  also  set  apart 
and  reserve  any  reservoir  site  or  other  lands  neces- 
sary to  conserve  and  protect  the  water  supply  for 
the  Indians  or  for  general  agricultural  development 
*  *   *"   (33  StaL  1048,  1070). 

In  accordance  with  the  1905  act,  the  President 
issued  a  proclamation  on  July  14,  1905  (34  Stat. 
3119),  opening  to  entry  on  August  28,  1905,  all 
unallotted  lands  in  the  reservation,  except  such 
land  as  might  be  reserved  for  other  purposes  by 
that  date.  On  August  3,  1905,  the  President  issued 
a  second  proclamation  (34  Stat.  3141) ,  which  with- 
drew certain  land  in  the  reservation  "for  reservoir 
site  necessary  to  conserve  the  water  supply  for  the 
Indians."  This  proclamation  was  modified  on 
August  14,  1905,  by  a  third  proclamation  (34  Stat. 
3143) ,  which  reduced  the  area  of  land  previously 
withdrawn  to  a  total  of  60,068.51  acres.  The  with- 
drawn land  included  all  the  land  which  is  em- 
braced in  the  five  oil  and  gas  leases  now  under 
consideration. 

Subsequently,  on  May  13,  1907,  and  November 
12,  1909,  a  total  of  56,868.51  acres  of  withdrawn 
land  were  included  in  two  first-fonu  reclamation 
withdrawals  made  by  the  Secretary  of  the  Interior 
to  section  17  of  the  Mineral  Leasing  Act  of  1920, 
as  amended  (30  U.S.C.,  1946  ed.,  sec.  226) ,  on  cer- 
tain land  in  the  Strawberry  Valley  reclamation 
project. 

The  land  included  in  the  five  leases  is  situated 
in  the  Uintah  Valley,  Utah,  which  was  set  apart  in 
1861  as  a  permanent  reservation  for  Indians.-  By 
the  act  of  May  27,  1902  (32  Stat.  245,  263),  the 
Secretary  of  the  Interior  was  directed  to  allot  land 
in  the  reservation  to  the  Indians  prior  to  October 
1,  1903,  "on  which  date  all  the  unallotted  lands 
within  said  reservation  shall  be  restored  to  the 
public  domain."  By  subsequent  acts,^  the  time  for 

^Salt    Lake    City    068640-068644,    inclusive. 

-Presidential  Proclamation  of  October  3,  1861  (I  Kappler 
900)  ;  act  of  May  5,  1864   (1.3  Stat.  6,3)  . 

^  Act  of  March  3,  1903  (32  Stat.  982,  998)  ;  act  of  April  21, 
1904   (33  Stat.  189,  207) . 
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pursuant  to  section  3  of  the  Reclamation  Act  of 
June  17,  1902  (43  U.S.C.,  1946  ed.,  sec.  416),  for 
the  benefit  of  the  Strawberry  Valley  project.  These 
withdrawals  included  all  the  land  contained  in 
three  of  the  five  leases  presently  under  consider- 
ation, and  part  of  the  land  included  in  the  other 
two  leases.  The  remainder  of  the  leased  land  with 
which  we  are  concerned  is  comprised  within  the 
3,200  acres  which  were  withdrawn  by  the  Presi- 
dent's proclamation  of  August  3,  1905,  as  modified 
by  the  proclamation  of  August  14,  1905,  but  which 
were  not  affected  by  the  reclamation  withdrawal 
orders  of  1907  and  1909. 

Following  the  two  reclamation  withdrawals.  Con- 
gress passed  the  act  of  April  4,  1910,  which  pro- 
vided in  part  as  follows: 

"That  the  Secretary  of  the  Interior  is  hereby 
authorized  to  pay  from  the  reclamation  fund 
for  the  benefit  of  the  Uintah  Indians  the  sum 
of  one  dollar  and  twenty-five  cents  per  acre 
for  the  lands  in  the  former  Uintah  Indian 
Reservation,  in  the  State  of  Utah,  which  were 
set  apart  by  the  President  for  reservoir  and 
other  purposes  under  the  provisions  of  the  Act 
approved  March  third,  nineteen  hundred  and 
five,  chapter  fomteen  hundred  and  seventy- 
nine,  and  which  were  by  the  Secretary  of  the 
Interior  withdrawn  for  irrigation  works  under 
the  provisions  of  the  reclamation  Act  of  June 
seventeenth,  nineteen  hundred  and  two,  in  con- 
nection with  the  reservoir  for  the  Strawberry 
Valley  project.  *  *  *  All  such  payments  shall 
be  included  in  the  cost  of  construction  of  said 
Strawberry  Valley  project  to  be  reimbursed  by 
the  owners  of  lands  irrigated  therefrom,  all 
receipts  from  said  lands,  as  rentals  or  other- 
wise, being  credited  to  the  said  owners.  All 
right,  title,  and  interest  of  the  Indians  in  the 
said  lands  are  hereby  extinguished,  and  the 
title  management  and  control  thereof  shall  pass 
to  the  owners  of  the  lands  irrigated  from  said 
project  whenever  the  management  and  oper- 
ation of  the  irrigation  works  shall  so  pass  under 
the  terms  of  the  Reclamation  Act."  (36  Stat. 
269,  285.) 

The  last  sentence  in  this  quoted  portion  of  the 
1910  act  apparently  referred  to  section  6  of  the 
Reclamation  Act  (43  U.S.C,  1946  ed.,  sees.  491, 
498) ,  which  reads  as  follows: 

"That  the  Secretary  of  the  Interior  is  hereby 
authorized  and  directed  to  use  the  reclamation 
fimd  for  the  operation  and  maintenance  of  all 
reservoirs  and  irrigation  works  constructed 
under   the   provisions   of   this   Act:    Provided, 


That  when  the  payments  required  by  this  Act 
are  made  for  the  major  portion  of  the  lands 
irrigated  from  the  waters  of  any  of  the  works 
herein  provided  for,  then  the  management  and 
operation  of  such  irrigation  works  shall  pass 
to  the  owners  of  the  lands  irrigated  thereby,  to 
be  maintained  at  their  expense  under  such 
form  or  organization  and  under  such  rules  and 
regulations  as  may  be  acceptable  to  the  Secre- 
tary of  the  Interior:  Provided,  That  the  title 
to  and  the  management  and  operation  of  the 
reservoirs  and  the  works  necessary  for  their 
protection  and  operation  shall  remain  in  the 
Government  until  otherwise  provided  by  Con- 
gress." 

A  short  time  later,  on  October  20,  1910,  the 
Secretary  of  the  Interior  withdrew  for  the  use  of 
the  Strawberry  Valley  project  the  remaining  3,200 
acres  of  land  which  had  been  reserved  by  the 
President  in  the  proclamations  of  August  3  and 
14,  1905.  Thus,  all  the  land  withdrawn  by  the 
President  was  subsequently  included  by  the  Secre- 
tary of  the  Interior  in  reclamation  withdrawals 
made  for  the  benefit  of  the  Strawberi7  Valley 
project,  and  all  the  land  in  the  five  oil  and  gas 
leases  with  which  we  are  concerned  is  included  in 
the  overlapping  withdrawals.  However,  only  the 
land  included  in  the  reclamation  withdrawals  of 
1907  and  1909  (i.e.,  56,868.51  acres)  was  affected 
by  the  act  of  April  4,  1910. 

Thereafter,  Congress  passed  the  act  of  December 
5,  1924,  section  4  of  which  is  known  as  the  Fact 
Finders'  Act  (43  Stat.  701)  .  Subsection  G  of  sec- 
tion 4  (43  U.S.C,  1946  ed.,  sec.  500)  provides  that 
whenever  two-thirds  of  the  irrigable  area  of  a  recla- 
mation project  shall  be  covered  by  water-right  con- 
tracts between  the  water  users  and  the  United 
States,  the  project  shall  be  required,  as  a  condition 
precedent  to  receiving  the  benefits  of  the  act,  "to 
take  over,  through  a  legally  organized  water  users' 
association  or  irrigation  district,  the  care,  operation, 
and  maintenance  of  all  or  any  part  of  the  project 
works,  subject  to  such  rules  and  regulations  as  the 
Secretary  may  prescribe  *  *  *."  Subsection  I  of 
section  4  (43  U.S.C,  1946  ed.,  sec.  501)  provides 
that  whenever  the  water  users  take  over  the  care, 
operation,  and  maintenance  of  a  project,  the  net 
profits  derived  from  the  operation  of  project  power 
plants,  "leasing  of  project  grazing  and  farm  lands", 
and  the  sale  or  use  of  townsites  shall  be  credited  to 
construction  charges,  operation  and  maintenance 
charges,  etc. 

On  September  28,  1926,  the  Secretary  of  the  In- 
terior entered  into  a  contract  (Ilr-78)  with  the 
Strawberry  Water  Users'  Association  for  the  pur- 
pose of  enabling  the  project  to  obtain  the  benefits 
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of  the  Fact  Finders'  Act.  Article  11  ol  the  contract 
transferred  to  the  Association  "the  care,  operation 
and  maintenance  of  the  entire  Strawberry  Valley 
project",  except  for  a  lateral  and  a  canal  which 
had  already  been  turned  over  to  certain  inigation 
districts  and  a  canal  company,  but  the  article  pro- 
vided that  no  title  to  any  of  the  pioperty  belonging 
to  the  project  passed  to  the  Association.  Article  5 
of  the  contract  recited  that  under  the  act  of  April 
4,  1910,  "there  was  acquired  by  purchase"  for  the 
project  56,868.51  acres  of  grazing  land  protecting 
the  water-shed  of  the  Strawberry  reservoir.  Article 
22  provided  that  the  receipts  from  the  land,  desig- 
nated in  the  contract  as  the  "watershed  lands", 
should  be  disposed  of  in  the  manner  provided  by 
subsection  I  of  the  Fact  Finders'  Act.  Article  22 
also  specifically  provided  "that  the  title,  manage- 
ment and  control"  of  the  watershed  lands  should 
not  pass  to  the  Association  under  the  1910  act 
until  51  percent  of  the  project  construction  cost 
was  paid  to  the  United  States.  The  watershed  lands 
were  described  in  Schedule  A  of  the  contract.  They 
included  all  the  land  covered  by  the  five  oil  and 
gas  leases  under  consideration  here,  except  the 
3,200  acres  which  were  not  withdrawn  for  reclama- 
tion purposes  until  October  20,  1910,  after  the 
passage  of  the  1910  act. 

On  November  20,  1928,  the  1926  contract  was 
amended  "to  the  extent  that  the  care,  operation 
and  maintenance  (management  and  control  but  not 
the  title)  of  said  56,869.51  acres  of  land  be  and  the 
same  is  hereby  transferred  to  the  association  to  be 
utilized  by  it  for  the  benefit  of  the  owners  of  the 
lands  irrigated  from  said  project  *   *   *"   (Art.  10). 

The  1926  contract,  as  amended,  was  superseded 
by  a  contract  dated  October  9,  1940.  The  1940  con- 
tract continued  the  provisions  of  the  1926  contract 
which  transferred  the  care,  operation,  and  mainte- 
nance of  the  Strawberry  Valley  project  to  the 
Strawberry  Water  Users'  Association.  With  respect 
to  the  watershed  lands,  Article  20  of  the  1940  con- 
tract provides: 

"Notwithstanding  the  provisions  of  the  Act 
of  April  4,  1910  (36  Stat.,  228) ,  it  is  agreed 
that  title  to  the  lands  described  in  tlie  attached 
schedule  A  (being  the  same  as  the  lands  de- 
scribed in  schedule  A  of  the  contract  of  Sep- 
tember 28,  1926,  and  being  hereinafter  called 
grazing  lands)  shall  be  retained  by  ithe  United 
States  until  otherwise  provided  by  Congress. 
The  management  and  control  of  said  lands 
shall  remain  with  the  Association  *   *    *." 

Article  22  of  the  1940  contract  provides  for  the 
crediting    of    profits    realized    from    the    "grazing 


lands"    (watershed  lands)    in  conformity  with  sub- 
section I  of  the  Fact  Finders'  Act. 


Your  first  question,  in  effect,  is  whether  the  five 
oil  and  gas  leases,  to  the  extent  that  they  include 
watershed  lands,  should  have  been  issued  (1)  by 
the  Department  pursuant  to  the  Mineral  Leasing 
Act  of  1920,  supra,  or  (2)  by  the  Department  under 
the  Mineral  Leasing  Act  for  Acquired  Lands  (30 
U.S.C,  1946  ed.,  Supp.  IH,  sees.  351-359),  or  (3) 
by  the  Strawberry  Water  Users'  Association. 

Although  the  Uintah  Indian  reservation  had 
been  created  out  of  the  public  domain,  the  land 
comprising  it  did  not  occupy  the  status  of  public 
domain  land  while  included  within  the  reservation. 
This  is  made  clear  by  the  act  of  May  27,  1902, 
which  provided  for  the  restoration  "to  the  public 
domain"  of  such  of  the  reservation  land  as  might 
not  be  allotted  to  the  Indians  by  a  certain  date. 
This  date  was  eventually  fixed  as  August  28,  1905, 
by  the  President's  proclamation  of  July  14,  1905, 
but  before  August  28,  1905,  the  President  with- 
drew certain  land  in  the  reservation,  including  the 
watershed  lands,  for  a  reservoir  site.  This  with- 
drawal necessarily  had  the  effect  of  preventing  the 
withdrawn  land  from  reverting  to  the  public  do- 
main on  August  28,  1905. 

That  the  land  withdrawn  by  the  President  re- 
tained its  status  as  Indian  land  after  August  28, 
1905,  seems  clearly  to  be  established  by  the  act  of 
April  4,  1910,  which  provided  for  the  extinguish- 
ment of  the  Indian  title  to  the  56,868.51  acres 
which  had  also  been  withdrawn  by  the  Secretary 
for  reclamation  purposes.  If  the  land  referred  to 
in  the  1910  act  had  previously  been  restored  to  the 
public  domain,  there  would  have  been  no  necessity 
for  Congressional  action  extinguishing  the  Indian 
citle  to  the  land. 

The  question,  then,  is  whether  the  1910  act 
operated  to  convert  the  land  covered  by  that  act 
from  Indian  land  to  public  domain  land.  It  does 
not  appear  that  the  act  had  that  effect.  The  act 
provided  that  the  payments  to  the  Indians  should 
be  included  in  the  cost  of  construction  of  the  Straw- 
berry Valley  project  and  should  be  reimbursed  by 
the  owners  of  lands  irrigated  from  the  project;  that 
the  title  to  the  land  should  eventually  pass  to  such 
owners;  and  that,  in  the  interim,  all  rentals  and 
other  receipts  from  the  land  should  be  credited  to 
such  owners.  These  provisions  strongly  suggest,  if 
they  do  not  require,  the  interpretation  that  Con- 
gress intended  by  the  1910  act  to  sell  the  watershed 
lands  to  the  landowners  in  the  Strawberry  Valley 
project,  and  to  transfer  the  equitable  title  to  the 
landowners    pending    the    transfer    of    legal    title. 
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Otherwise,  there  would  be  no  reason  to  credit  the 
landowners  with  the  receipts  derived  from  the 
watershed  lands. 

The  legislative  history  of  the  1910  act,  although 
meagre,  supports  this  interpretation.  The  portion 
of  the  act  involved  in  this  discussion  first  appeared 
as  a  separate  bill  (S.  5926)  in  the  61st  Congress. 
That  bill,  however,  did  not  contain  the  sentence 
providing  that  the  payments  made  to  the  Indians 
should  be  included  in  the  construction  cost  of  the 
Strawberry  Valley  project,  to  be  reimbursed  by  the 
landowners,  and  that  receipts  from  the  land  should 
be  credited  to  the  landowners;  and  the  bill  did  not 
include  the  provision  for  the  transfer  to  the  land- 
owners of  title  to  the  watershed  lands.  In  lieu  of 
the  transfer  of  title  provision,  the  bill  simply  pro- 
vided that  the  watershed  lands  should  be  available 
in  connection  with  operations  under  the  Reclama- 
tion Act,  and  that  any  proceeds  from  the  lands 
should  be  covered  into  the  reclamation  fund.  Even 
so,  in  the  debate  on  the  bill  in  the  Senate,  Senator 
Sutherland  of  Utah,  who  handled  die  bill  on  the 
floor,  stated  that  the  money  paid  for  the  watershed 
lands  "will  be  charged  against  the  project  and  will 
have  to  be  paid  ultimately  by  the  farmers  who  re- 
ceive the  water."  (45  Cong.  Rec.  1822.)  Senator 
Sutherland  also  asserted  at  one  point  that  the  land 
covered  by  the  bill  was  not  public  land,  and  at 
another  point  he  said  that  it  was  public  land 
"charged  with  a  trust  for  the  benefit  of  the  Indian." 
(45  Cong.  Rec.  1822.) 

When  the  1910  act,  which  was  an  appropriation 
measure,  was  before  the  Senate,  the  provisions  of 
S.  5926  were  added  to  the  1910  act  by  amendment. 
In  conference,  the  text  quoted  above  was  adopted. 
The  specific  inclusion  of  provisions  to  the  effect 
that  the  payments  to  the  Indians  should  be  in- 
cluded in  the  construction  cost  of  the  Strawberry 
Valley  project,  to  be  reimbursed  by  the  owners  of 
land  irrigated  from  the  project,  and  that  the  title 
to  the  watershed  lands  should  pass  to  such  land- 
owners whenever  the  management  and  operation 
of  the  irrigation  works  should  pass  to  them,  and  the 
substitution,  for  the  original  provision  in  S.  5926 
to  the  effect  that  the  receipts  from  the  watershed 
land  should  go  into  the  leclamation  fund,  of  the 
requirement  that  the  receipts  should  be  credited  to 
the  landowners,  seem  to  demonstrate  unequivocally 
that  it  was  the  intent  of  Congress  to  provide  in  the 
1910  act  for  an  immediate  transfer  of  the  beneficial 
interest  in  the  watershed  lands  to  the  landowners 
in  the  Strawberry  Valley  project,  and  for  the  ulti- 
mate transfer  to  the  landowners  of  legal  title  to  the 
watershed  lands. 

The  effect  of  the  1910  act  was  discussed  at  great 
length  in  hearings  which  were  held  in  1922  on 
H.R.    10861,   67th  Congress,   by   the   House  Com- 


mittee on  Public  Lands.  H.R.  10861  proposed  to 
add  all  the  land  covered  by  the  1910  act  to  the 
Uintah  National  Forest,  to  be  administered  by  the 
Secretaiy  of  Agriculture.  The  bill  provided  that  10 
percent  of  the  receipts  from  the  national  forest 
should  be  paid  into  the  reclamation  fund  until  the 
fund  was  reimbursed  for  the  money  paid  to  the 
Indians  under  the  1910  act,  and  that  the  Straw- 
berry Valley  project  should  be  credited  with  such 
payments.  The  bill  also  provided  for  the  repeal  of 
the  1910  act  to  the  extent  that  it  was  inconsistent 
with  H.R.  10861. 

The  bill  was  favorably  reported  by  the  House 
Committee,  which  expressed  the  view  that  the 
landowners  in  the  Strawberry  Valley  project  had 
not  acquired  under  the  1910  act  such  rights  in  the 
watershed  lands  as  to  prevent  the  Congress  from 
enacting  legislation  like  H.R.  10861  (H.  Rept.  No. 
1633,  67th  Cong.) .  However,  a  dissent  to  the  report 
was  filed  by  a  minority  of  tlie  committee. 

The  minority  view  was  based  upon  a  report 
dated  September  7,  1922,  by  the  Secretary  of  the 
Interior,  who  recommended  against  the  enactment 
of  H.R.  10861.  Referring  to  the  question  whether 
the  1910  act  required  the  transfer  to  the  land- 
owners in  the  Strawberry  Valley  project  of  title  to 
the  watershed  lands,  the  Secretary  stated  that  the 
question  was  immaterial  "because  the  Act  of  1910, 
in  connection  with  the  Reclamation  law  in  general, 
must  be  construed  as  transferring  to  the  landowners 
a  valuable  right  for  which  they  have  assumed  an 
obligation  to  make  full  payment  and  have  up  to 
date  made  payment  substantially  in  accordance  with 
the  contract  obligations  assumed  and  have  in  fact 
made  payment  of  a  considerable  part  toward  the 
amount  due  on  account  of  these  lands." 

H.R.  10861  was  never  considered  beyond  the 
committee  stage.  Consequently,  the  views  of  the 
majority  of  the  House  Committee  on  Public  Lands 
cannot  be  considered  as  representing  a  Congres- 
sional interpretation  of  the  1910  act. 

For  the  reasons  given  in  the  preceding  discus 
sion,  I  believe  that,  although  the  legal  title  to  the 
watershed  lands  is  still  in  the  United  States,  the 
beneficial  interest  in  these  lands  is  vested  in  the 
owners  of  the  lands  irrigated  from  the  Strawberry 
Valley  project. 

It  follows  from  this  view  that  the  watershed 
lands  are  not  subject  to  leasing  under  the  Mineral 
Leasing  Act.  That  act  has  been  construed  by  the 
Attorney  General  to  apply  only  to  the  public 
domain  or  public  lands.  34  Op.  Atty.  Gen.  171 
(1924);  40  Op.  Atty.  Gen.  9  (1941).  The  terms 
"public  domain"  and  "public  lands"  have  been 
used  in  various  senses,  but  they  generally  denote 
land  owned  by  the  United  States  which  is  subject 


December  7,   1950 


Opinions  of  the  Solicitor 


1537 


to  disposal  under  the  general  public-land  laws.  See 
34  Op.  Atty.  Gen.,  supra  (at  p.  172)  .  It  is  obvious 
that  the  watershed  lands  do  not  fall  in  this  cate- 
gory. 

It  perhaps  should  be  mentioned  that  the  Mineral 
Leasing  Act  has  been  construed  to  be  applicable 
to  lands  of  the  public-domain  category  which  are 
temporarily  unavailable  for  disposal  under  the 
public-land  laws  because  they  have  been  reserved 
for  special  purposes.  /.  D.  Mell  et  al.,  50  L.D.  308 
(1924);  43  CFR  191.5,  191.6.  In  those  cases,  how- 
ever, the  reservations  have  been  created  by  acts  of 
the  President  or  of  the  Secretary  of  the  Interior, 
and  the  lands  may  be  restored  to  public  entry  by 
the  exercise  of  the  same  executive  authority  that 
was  employed  in  establishing  the  reservations.  This 
is  not  true  of  the  land  covered  by  the  1910  act. 

Turning  now  to  the  Mineral  Leasing  Act  for 
Acquired  Lands,  which  was  enacted  on  August  7, 
1947,  it  may  be  noted  that  this  act  is  broad  in 
scope  and  applies,  with  certain  exceptions  not 
relevant  here,  to  "all  lands  heretofore  or  hereafter 
acquired  by  the  United  States  to  which  the  'min- 
eral leasing  laws'  have  not  been  extended  *  *  *" 
(30  U.S.C,  1946  ed.,  Supp.  Ill,  sec.  351).  The 
watershed  lands  appear,  on  first  impression,  to 
come  within  this  statutory  description. 

It  will  be  recalled,  however,  that  the  1910  act 
authorized  the  transfer  of  the  management  and 
control  of  the  watershed  lands  to  the  landowners 
in  the  Strawberry  Valley  project  whenever  the  man- 
agement and  operation  of  the  irrigation  works 
should  pass  to  the  landowners  under  the  Reclama- 
tion Act.  Section  6  of  the  Reclamation  Act  of  1902 
provides  that  the  management  and  operation  of 
irrigation  works  constructed  under  the  act  shall 
pass  to  the  owners  of  the  lands  irrigated  from 
such  works  whenever  the  payments  required  by  the 
act  have  been  made  for  the  major  portion  of  the 
lands  irrigated  from  the  works.  Subsection  G  of  the 
Fact  Finders'  Act  also  authorizes  the  transfer  of 
the  care,  operation,  and  maintenance  of  project 
works  to  a  water  users'  association  whenever  two- 
thirds  of  the  irrigable  area  of  a  project  are  covered 
by  water-right  contracts. 

The  complete  management  and  control  of  the 
land  described  in  the  1910  act  was  turned  over  to 
the  Strawberry  Water  Users'  Association,  pursuant 
to  these  statutory  authorizations,  by  the  1928 
amendment  to  the  contract  of  September  28,  1926. 
The  Association  thereupon  acquired  a  contractual 
right,  subsequently  reaffirmed  by  the  contract  of 
October  9,  1940,  to  exercise  complete  powers  of 
management  and  control  over  the  watershed  lands. 
Such  powers  clearly  include  the  authority  to  issue 


oil  and  gas  leases.*  This  contractual  right  was  in 
existence  on  August  7,  1947,  the  effective  date  of 
the  Mineral  Leasing  Act  for  Acquired  Lands,  and 
I  do  not  believe  that  it  was  affected  by  that  legis- 
lation. There  is  nothing  in  the  language  or  legis- 
lative history  of  the  1947  act  to  indicate  that  it 
was  intended  to  abrogate  contractual  rights  there- 
tofore acquired  respecting  Government-owned  lands 
under  earlier  legislation,  such  as  the  provisions  of 
the  1910  act  relating  to  the  management  and  con- 
trol of  the  watershed  lands. 

It  is  my  opinion,  therefore,  that  the  watershed 
lands  are  not  subject  to  leasing  by  the  Secretary  of 
the  Interior  under  the  Mineral  Leasing  Act  for  Ac- 
quired Lands,  but  that  such  lands  are  subject  to 
mineral  leasing  by  the  Strawberry  Water  Users' 
Association  pursuant  to  its  contract  of  October  9, 
1940. 

It  follows  that  there  was  no  authonity  in  the 
Department  to  issue  the  five  oil  and  gas  leases  dis- 
cussed in  this  memorandum,  to  the  extent  that  the 
leases  include  watershed  lands.  However,  on  April 
26,  1950,  the  Strawberry  Water  Users'  Association 
approved  and  ratified  the  five  leases  in  so  far  as 
they  include  watershed  lands,  subject  to  the  condi- 
tion that  the  rentals  and  royalties  received  from 
the  leases  with  respect  to  those  lands  be  credited 
or  paid  to  the  association  in  conformity  with  the 
1910  act  and  as  provided  by  subsection  I  of  the 
Fact  Finders'  Act.  The  ratification  was  accepted  by 
the  Carter  Oil  Company  (the  holder  of  the  leases) 
and  approved  by  the  Acting  Assistant  Commis- 
sioner of  the  Bureau  of  Reclamation  for  the  Secre- 
tary of  the  Interior.  Consequently,  there  is  now  no 
problem  with  respect  to  the  validity  of  the  leases 
to  the  extent  that  they  include  watershed  lands. 


II 


Your  second  question  is  whether  the  proceeds 
from  the  five  oil  and  gas  leases,  in  so  far  as  they 
are  derived  from  watershed  lands,  should  be  dis- 
tributed as  provided  for  in  section  35  of  the  Min- 
eral Leasing  Act  (30  U.S.C,  1946  ed.,  sec.  191)  or 
as  provided  for  in  subsection  I  of  the  Fact  Finders' 
Act. 

It  follows  from  the  discussion  of  your  first  ques- 
tion that  the  proceeds  from  the  leases,  in  so  far  as 


*  Since  about  1928,  the  Strawberry  Water  Users'  Asso- 
ciation has  been  issuing  leases  on  the  watershed  lands  for 
grazing  purposes.  On  August  1,  1949,  the  Association  issued 
a  lease  to  Tom  P.  Costas  authorizing  him  to  prospect  for 
and  mine  gold,  silver,  copper,  and  other  minerals,  excluding 
oil  and  gas,  on  a  section  of  the  watershed  lands.  This  lease 
was  approved  by  the  Commissioner  of  Reclamation  on 
December  20,  1949,  pursuant  to  a  delegation  of  authority 
to  him  from  the  Secretary  of  the  Interior  (Order  No.  2534, 
14  F.R.  5693)  . 
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they  are  derived  from  watershed  lands,  should  be 
applied  in  conformity  with  the  1910  act  and  sub- 
section I  of  the  Fact  Finders'  Act,  as  provided  in 
the  ratification  of  Apnil  26,  1950. 


Ill 


Your  two  questions  are  directed  only  to  the 
watershed  lands  which  are  included  in  the  five  oil 
and  gas  leases.  However,  the  greater  portion  of  the 
land  included  in  two  of  the  leases  (Salt  Lake 
068643  and  068644)  consists  of  the  3,200  acres  of 
non-watershed  lands  which  were  withdrawn  by  the 
President's  proclamations  of  August  3  and  14,  1905, 
but  which  were  not  affected  by  the  act  of  April  4, 
1910.  The  question  of  the  validity  of  the  two  leases 
in  so  far  as  they  include  these  3,200  acres  has  not 
been  considered  in  this  opinion. 

Mastin  G.  White, 

Solicitor. 


Farmers  Home  Administration  Claim  and 

Whether  Claims  of  U.S.  are  Subject 

TO  Limitations 


M-36066 


February  6,  1951. 


Indian  Estates— Claims— Regulations— Limitations- 
United  States 

A  restrictive  administrative  regulation  governing 
members  of  the  public  will  not  be  construed  as 
applicable  to  the  United  States  unless  the  lan- 
guage of  the  regulation  expressly  evidences  an 
intention  that  the  restriction  shall  apply  to  the 
Government. 

The  United  States  is  not  bound  by  a  time  limita- 
tion in  the  Indian  probate  regulations  regarding 
the  filing  of  claims  against  restricted  Indian 
estates,  since  the  provisions  imposing  the  limita- 
tion do  not  specifically  mention  claims  of  the 
United  States  as  being  subject  to  the  limitation. 


Memorandum 

To:  Chief  Counsel,  Bureau  of  Indian  Affairs 

From:        The  Solicitor 

Subject:     Time  limitation  on  filing  claims  of  the 

United    States    against   restricted    Indian 

estates 

This  responds  to  your  request  for  an  opinion 
on  the  question  whether  paragraphs  (a)  and  (e) 
of  25  CFR  81.23  are  applicable  to  claims  of  the 


United    States    against    restricted    Indian    estates. 
These  paragraphs  read  as  follows: 

"  (a)  Persons  having  claims  against  the 
estates  of  deceased  Indians  may  file  the  same 
with  the  superintendent  or  the  examiner  of 
inheritance  at  any  time  after  the  death  of  the 
decedent  and  up  to  and  including  the  time  of 
hearing. 


"  (e)  No  claims  filed  after  the  conclusion  of 
the  hearing  shall  l^e  considered  unless  the 
claimant  can  present  satisfactory  proof  that  he 
had  no  actual  notice  of  the  hearing  and  that 
he  was  not  on  the  reservation  or  otherwise  in 
the  vicinity  during  the  period  when  the  public 
notices  of  the  hearing  were  posted." 

The  question  propounded  by  you  has  arisen  be- 
cause of  the  filing  of  a  claim  by  the  Farmers  Home 
Administration  of  the  Department  of  Agriculture 
against  the  estate  of  David  Tangleyellowhair,  a 
deceased  Northern  Cheyenne  allottee. 

On  May  8,  1950,  the  Examiner  of  Inheritance 
transmitted  copies  of  the  calendar  of  proposed 
hearings  on  various  Northern  Cheyenne  estates  to 
representatives  of  the  Farmers  Home  Administra- 
tion, with  the  request  that  claims  be  filed  before 
the  dates  of  the  hearings.  The  hearing  on  the 
present  estate  was  set  for  and  held  on  May  31, 
1950.  The  claim  in  question  was  received  by  the 
Superintendent  of  the  Northern  Cheyenne  Agency 
on  July  8,  1950.  The  Superintendent  did  not  for- 
ward the  claim  to  the  Examiner  of  Inheritance 
until  November  1950.  In  the  meantime,  the  Order 
Determining  Heirs  had  been  approved  by  the  Ex- 
aminer on  July  24,  1950.  Consequently,  the  claim 
of  the  Farmers  Home  Administration  did  not  re- 
ceive consideration  by  the  Examiner. 

It  will  be  noted  that  neither  paragraph  (a)  nor 
paragraph  (e)  of  25  CFR  81.23  makes  any  mention 
of  the  United  States  or  of  claims  of  the  United 
States.  In  closely  analogous  circumstances  involving 
the  interpretation  of  Federal  statutes,  it  is  the 
general  rule  that  the  United  States  is  not  bound  by 
resitrictive  legislation  unless  it  is  specifically  named 
therein,  and,  in  the  absence  of  language  clearly 
indicating  a  contrary  intention,  it  will  not  be  pre- 
sumed that  it  was  the  purpose  of  Congress  to  de- 
prive the  Government  of  available  rights  or  rem- 
edies.^  The  public  policy  behind  this  rule  of  stat- 

'  Uniled  States  \.  Stevenson,  21.5  U.S.  190,  197-198  (1909)  ; 
United  States  v.  Herron,  20  Wall.  251,  255.  261  (1873)  ;  The 
Dollar  Savings  Bank  v.  Uniled  States,  19  Wall,  227,  2.39 
(1873)  ;  United  States  v.  Taylor's  Oak  Ridge  Corp.,  89  F. 
Supp.  28,  32   (E.D.  Tenn.,  1950)  . 
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utory  construction  is  certainly  no  less  applicable 
in  the  construction  of  restrictive  administrative 
regulations. 

Therefore,  since  paragraphs  (a)  and  (e)  of  25 
CFR  81.23,  in  imposing  a  time  limitation  with  re- 
spect to  the  filing  by  the  general  public  of  claims 
against  restricted  Indian  estates,  do  not  specifically 
mention  the  United  States  or  claims  of  the  United 
States,  it  must  be  concluded  that  the  time  limita- 
tion prescribed  in  these  paragraphs  is  inapplicable 
to  the  filing  of  claims  on  behalf  of  the  United 
States.^ 

Mastin  G.  White, 

Solicitor. 


Dependent  Indian  Community— Definition 
OF  Indian  Country 


March  5,  1951. 


Mr.  Jamfs  M.  McInerney 
Assistant  Attorney  General 
Washington,  25,  I).C. 


the  local  United  States  Attorney  a  copy  of  any  map 
of  the  tract  which  may  be  in  his  custody. 

The  Interior  Department  Appropriation  Act  of 
June  29,  1948  (62  Stat.  1112,  1120),  contained  an 
item  in  the  amount  of  $125,000  which  authorized 
the  construction,  repair,  or  rehabilitation  of  build- 
ings and  utilities  at  Celilo  Falls  for  Indian  use.  The 
funds  so  appropriated  were  expended  for  the  con- 
struction of  buildings,  including  homes,  and  other 
facilities  in  the  Indian  village  or  settlement  at 
Celilo  Falls. 

This  Indian  village  is  not  located  in  proximity 
to  any  non-Indian  community.  The  homes  which 
were  built  for  the  Indian  inhabitants  are  occupied 
by  permanent  residents.  During  the  Fall  season  of 
each  year,  approximately  1,500  to  2,000  Indians 
congregate  in  the  area,  however,  in  order  to  carry 
on  their  fishing  activities  on  the  Columbia  River. 

It  is  the  view  of  this  Department  that  the  Indians 
at  Celilo  Falls  constitute  "a  dependent  Indian  com- 
munity", and  hence  that  such  community  consti- 
tutes "Indian  country"  within  the  meaning  of  18 
U.S.C,  1946  ed.,  Supp.  Ill,  sec.  1151.  This  view  is 
based  upon  the  decision  in  United  States  v.  Mc- 
Gowan  et  al.,  302  U.S.  535  (1938). 


My  Dear  Mr.  McInerney: 

This  responds— with  regrettable  tardiness— to 
your  letter  of  August  14,  1950  (your  file  JMM: 
JJC:  aal  90-2-7-012)  ,  concerning  the  lands  in  the 
vicinity  of  Celilo  Falls,  Oregon,  reserved  for  the 
use  of  the  Indians  of  that  region  engaged  in  fish- 
ing activities  there. 

These  lands  consist  of  several  tracts.  Two  of  the 
tracts,  containing  in  the  aggregate  approximately 
7.4  acres,  are  described  in  the  act  of  February  9, 
1929  (45  Stat.  1158),  pursuant  to  which  the  tracts 
were  made  available  to  this  Department  for  In- 
dian use.  A  copy  of  a  map  showing  the  location  of 
these  tracts  ds  enclosed.  A  third  tract,  containing  in 
the  aggregate  approximately  34.5  acres,  was  pur- 
chased pursuant  to  the  Interior  Department  Appro- 
priation Act  of  July  25,  1947  (61  Stat.  460,  466) . 
While  no  map  of  this  tract  is  available  here,  there 
is  enclosed  a  copy  of  the  deed  dated  October  22, 
1947,  under  which  it  was  acquired.  The  deed  gives 
a  description  of  the  tract,  and  indicates  the  form 
of  title  under  which  it  is  held  by  the  United  States. 
The  Area  Director  of  the  Bureau  of  Indian  Affairs, 
Portland,  Oregon  is  being  requested  to  furnish  to 


^See,  in  this  connection.  United  Slates  v.  SummerUn,  310 
U.S.  414  (1940)  ,  and  United  States,  v.  Luce.  78  F.  Supp.  241, 
24,?  (D.  Minn.,  1948)  ,  concerning  the  inapplicability  to  the 
United  States  of  State  statutes  imposing  time  limitations  on 
the  filing  of  claims  against  the  estates  of  decedents. 


Mastin  G.  White, 

Solicitor. 


Issuance  of  Patents  Under  the  Recreation 
Act— Discrimination  in  Land  Use 

M-36071  May  16,  1951. 

Administrative  Discretion— Racial  Discrimination. 

Where  a  statute  places  upon  this  Department  the 
mandatory  duty  of  conveying  lands  to  persons 
who  meet  certain  requirements  prescribed  in 
the  legislation,  the  Department  cannot  impose 
upon  such  persons  additional  requirements  or 
convey  to  them  rights  less  than  those  provided 
for  by  Congress. 

Where  a  statute  vests  in  an  administrative  officer 
the  discretionary  power  to  grant  or  deny  re- 
quested benefits,  lie  may  qualify  grants  of  such 
benefits  by  making  them  subject  to  conditions 
deemed  by  him  to  be  in  the  public  interest. 

The  Secretary  of  the  Interior  has  authority  to  in- 
sert in  patents  issued  under  the  Recreation  Act 
a  provision  barring  racial  discrimination  in  the 
use  of  the  land. 
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Memorandum 
To:  The  Secretary 

From:        The  Solicitor 

Subject:     Issuance  of  patents  under  the  Recreation 
Act 


This  responds  to  the  request  for  my  opinion  on 
the  question  whether  the  Secretary  of  the  Interior 
has  authority  to  insert  in  patents  issued  pursuant 
to  the  Recreation  Act  of  June  14,  1926  (43  U.S.C, 
1946  ed.,  sec.  869) ,  a  provision  barring  racial  dis- 
crimination in  the  use  of  the  land. 

The  Recreation  Act  confers  upon  the  Secretary 
of  the  Interior  the  power,  inter  alia,  to  convey  to 
States  under  exchange  or  sale  arrangements,  and 
to  sell  to  counties  and  municipalities,  public  lands 
classified  as  chiefly  valuable  for  recreational  pur- 
poses. It  expressly  provides  that  any  patent  issued 
under  the  statute  shall: 


"*  *  *  contain  a  reservation  to  the  United 
States  of  all  mineral  deposits  an  the  land  con- 
veyed and  of  the  right  to  mine  and  remove 
same,  under  regulations  to  be  established  by 
the  Secretary,  and  a  provision  for  reversion  of 
title  to  the  United  -States  upon  a  finding  by 
the  Secretary  of  the  Interior  that  for  a  period 
of  five  consecutive  years  such  land  has  not 
been  used  *  *  *  for  park  or  recreational 
purposes,  or  that  such  land  or  any  part  there- 
of is  being  devoted  to  other  use   *   *   *." 

It  is  difficult  to  furnish  a  categorical  answer  to 
the  inquiry  stated  above.  The  difficulty  arises  from 
the  fact  that  two  pertinent  legal  principles  point 
the  way  to  different  conclusions. 

In  the  first  place,  consideration  must  be  given 
to  the  well  established  rule  stated  by  the  Supreme 
Court  in  the  following: 

"*  *  *  the  officers  of  the  Land  Department, 
being  merely  agents  of  the  government  have 
no  authority  to  insert  in  a  patent  any  other 
terms  than  those  of  conveyance,  with  recitals 
showing  compliance  with  the  conditions  which 
the  law  prescribes.  Could  they  insert  clauses  in 
patents  at  their  own  discretion  they  could  limit 
or  enlarge  their  effect  without  warrant  of  law. 
The  patent  *  *  *  carries  with  it  such  rights 
to  the  land  *  *  *  as  the  law  confers,  and  no 
others,  and  these  rights  can  neither  be  enlarged 
nor  diminished  by  any  reservations  of  the  offi- 
cers of  the  Land  Department,  resting  for  their 
fitness  only  upon  the  judgment  of  those  offi- 
cers. *   *   *"  ^ 


^Davis's  Administrator  v.  Weibbold.  1.S9  U.S.  ,507,  .527- 
528   (1891). 

-Deffeback  v.  Hawkes.  115  U.S.  .392,  406  (1825),  Bnrke  v. 
Southern  Pacific  R.R.  Co..  234  U.S.  669,  699-705    (1914)  , 

""Southern  Pacific  Co.  v.  Olympian  Co.,  260  U.S.  205,  208 
1922)  :  Sunderland  v.  United  States,  266  U.S.  226,  2.35 
(1924)  :  Impo  v.  Herbst,  92  F.  (2d)  362,  365  (5th  Cir.  1937)  : 
United  States  v.  Wright,  56  F.  Supp.  489,  492   (E,D.  111.  1944)  . 

^  United  States  v.  Golden  Gate  Bridge  and  Highway  Dis- 
trict, 37  F.  Supp.  505,  510  (N.D.  Calif.  1941) . 


This  language  seems  to  indicate  that  the  Secre-  i 
tary  of  the  Interior  can  insert  in  a  patent  issued 
under  the  Recreation  Act  only  those  restrictive 
provisions  which  are  expressly  authorized  in  that 
act.  Under  that  approach  to  the  problem  now 
under  consideration,  a  negative  answer  to  the  ques- 
tion stated  at  the  outset  of  this  memorandum 
would  be  necessary,  inasmuch  as  the  Recreation 
Act  does  not  expressly  authorize  the  inclusion  in 
patents  of  a  provision  prohibiting  racial  discrimi- 
nation in  the  use  of  the  land. 

However,  the  situation  with  which  we  are  con- 
cerned at  the  present  time  can  be  distinguished 
from  the  problems  before  the  Supreme  Court  in  the 
case  from  which  the  above  quotation  was  taken 
and  in  the  other  cases  where  the  Court  has  adhered 
to  the  same  rule,-  In  those  cases,  the  Court  was 
dealing  with  statutory  provisions  which  placed 
upon  tliis  Department  the  mandatory  duty  of  con- 
veying public  lands  to  persons  who  met  certain  re- 
quirements prescribed  in  the  controlling  legisla- 
tion. Obviously,  in  such  a  situation  the  personnel 
of  this  Department  could  not,  in  effect,  amend  the 
particular  statutes  by  imposing  upon  persons  who 
met  the  statutory  requirements  further  conditions 
not  prescribed  by  Congress,  or  by  conveying  to 
them  rights  less  than  those  which  the  Congress  had 
stated  they  should  receive. 

The  Recreation  Act  is  not  such  a  statute.  It  im- 
poses no  mandatory  duty  upon  the  Secretary  of 
the  Interior  to  convey  lands  to  States,  counties,  or 
municipalities.  Instead,  the  Recreation  Act  ex- 
pressly states  that  the  Secretary  of  the  Interior  is 
authorized,  "in  his  discretion,"  to  exchange  land 
with  States,  and  that  the  sale  of  land  to  States, 
counties,  and  municipalities  is  also  "in  the  discre- 
tion" of  the  Secretary. 

This  leads  to  the  second  of  the  two  legal  prin- 
ciples previously  mentioned.  It  is  to  the  effect  that 
where  a  statute  vests  in  an  administrative  officer 
the  discretionary  power  to  grant  or  deny  requested 
benefits  he  may  qualify  grants  of  benefits  by  mak- 
ing them  subject  to  conditions  deemed  by  him  to 
be  in  the  public  interest,  so  long  as  such  conditions 
are  not  prohibited  by  law.^  This  rule  extends  to 
the  exercise  of  discretionary  power  to  grant  inter- 
ests in  Government-owned  lands.* 
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Whether  propK>sals  for  the  exchange  of  hind  with 
States,  or  for  the  sale  of  land  to  States,  counties, 
and  municipahties,  under  the  Recreation  Act  shall 
be  consummated  on  behalf  of  the  United  States  is 
wholly  discretionary  with  the  Secretary  of  the  In- 
terior. This  being  so,  I  believe  that  the  Secretary 
could,  if  he  desired,  condition  his  approval  of  such 
proposals  upon  the  inclusion  in  patents  issued 
under  the  Recreation  Act  of  a  provision  prohibiting 
racial  discrimination  in  the  use  of  the  land.  Such  a 
provision  is  not  prohibited  by  any  Federal  statute, 
and  it  would,  I  believe,  be  upheld  by  the  courts  ^ 
if  it  were  to  be  inserted  by  the  Secretary  in  patents 
issued  under  the  Recreation  Act. 

The  fact  that  Congress,  in  the  Recreation  Act, 
has  specifically  provided  for  the  inclusion  in  patents 
of  provisions  respecting  the  reservation  of  mineral 
rights,  the  failure  of  the  patentee  during  a  5-year 
period  to  use  the  land  for  park  or  recreational  pur- 
poses, and  the  use  of  the  land  by  the  patentee  for 
other  purposes  does  not,  in  my  judgment,  indicate 
an  intention  upon  the  part  of  Congress  to  exclude 
from  patents  issued  under  the  act  other  restrictive 
provisions  deemed  by  the  Secretary  of  the  Interior 
to  be  in  the  public  interest.  In  view  of  the  com- 
plete discretion  that  is  vested  in  the  Secretary  to 
determine  whether  public  land  shall  or  shall  not 
be  conveyed  to  States,  counties,  and  municipalities 
under  the  Recreation  Act,  the  provisions  prescribed 
by  Congress  for  inclusion  in  patents  under  the  act 
are  evidently  intended  to  be  a  minimum,  rather 
than  an  exclusive,  list  of  restrictions  to  be  imposed 
upon  patentees. 

As  indicated  above,  I  believe  that  the  question 
stated  in  the  first  paragraph  of  this  memorandum 
should  be  answered  in  the  affirmative. 

Mastin  G.  White, 

Solicitor. 


Proposed  Withdrawal  of  Fort 

Spokane  Military  Reservation 

FOR  Recreational  Purposes 
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Congressional  Withdrawal— Executive  Action. 

The  Executive  branch  cannot  utilize  Government- 
owned  land  for  any  purpose  that  would  be  in- 
consistent with  an  act  of  Congress. 

A  withdrawal  of  public  land  for  a  particular  pur- 
pose does  not  terminate  merely  because  the  land 
is  no  longer  being  used  for  such  purpose. 

°See  Air   Terminal  Service,   Inc.   v.    Rentzel  el    al.,   81    F. 
Supp.  611,  612   (E.D.  Va.  1949). 


As  the  land  included  in  the  Fort  Spokane  Military 
Reservation  has  been  set  aside  by  act  of  Congress 
for  Indian  hospital  purposes,  such  land  cannot 
be  withdrawn  by  Executive  action  for  recrea- 
tional purposes  and  included  in  the  Coulee  Dam 
National  Recreational  Area,  notwithstanding  the 
tact  that  the  land  is  no  longer  actually  being 
used  for  hospital  jjurposes. 

Memorandum 

To:  The  Secretary 

From:        The  Solicitor 

Subject:     Pro|X)sed    withdrawal    of    Fort    SjX)kane 

Military     Reservation     lor     recreational 

purposes 

This  is  in  response  to  an  iniormal  request  that 
this  office  consider  the  question  whether  the  lands 
included  in  the  Fort  Spokane  Military  Reserva- 
tion are  subject  to  withdrawal  for  recreational 
pinposes  and  inclusion  in  the  Coulee  Dam  Recrea- 
tional Area  by  Executive  action. 

The  history  of  these  lands  is  set  forth  in  Solici- 
tor's opinion  M-30349,  dated  December  28,  19.S9, 
which  discussed  the  question  whether  any  Indians 
were  entitled  to  compensation  by  reason  of  the 
flooding  of  some  of  the  lands  as  the  result  of  the 
construction  of  the  Columbia  River  Reservoir. 
This  question  was  answered  in  the  negative.  It 
was  pointed  out  that  the  lands  had  been  treated  as 
public  lands  and  included  in  the  Fort  Spokane 
Military  Reservation  by  Executive  order  and  that, 
although  Congress  had  subsequently  directed  that 
these  lands  be  used  for  various  purposes  in  connec- 
tion with  the  administration  of  Indian  Affairs, 
there  had  been  no  recognition  of  the  title  of  any 
particular  group  of  Indians  to  the  lands. 

Thus,  it  appears  that  whatever  aboriginal  In- 
dian title  to  these  lands  may  once  have  existed  has 
been  taken  by  the  Government,  and  that  no  present 
legal  interest  in  the  lands,  except  a  possible  right 
to  compensation  because  of  the  extinguishment  of 
Indian  title,  could  now  be  asserted  by  any  par- 
ticular group  of  Indians. 

This  conclusion,  however,  does  not  necessarily 
dispose  of  the  question  whether  the  lands  included 
in  the  Fort  Spokane  Military  Reservation  can  now 
be  devoted  to  recreational  uses  by  Executive  ac- 
tion. The  answer  to  this  question  depends  upon 
whether  the  lands  are  set  aside  for  some  other 
inconsistent  purpose  by  Congressional  action.  It  is 
axiomatic  that  the  Executive  branch  cannot  utilize 
Government-owned  lands  for  any  purpose  that 
would  be  inconsistent  with  an  act  of  Congress,  for 
the  Constitution  places  the  authority  to  control 
and  dispose  of  Government  property  exclusively 
in  Congress,  and  any  Executive  action  with  refer- 
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ence  to  such  property  must  ultimately  be  traced  to 
a  Congressional  authorization  or  to  a  delegation 
by  Congress  of  its  authority.  Sioux  Tribe  v.  United 
States,  316  U.S.  317,  326  (1942).  See  also  52  L.D. 
226,  and  Southern  Pacific  Railroad  Co.  v.  Orton, 
32  Fed.  457,  469    (C.C.D.  Calif.,   1879). 

The  act  of  August  1,  1914  (38  Stat.  582,  853-84) , 
set  aside  the  lands  of  the  Fort  Spokane  Military 
Reservation  for  Indian  hospital  purposes.  Although 
the  hospital  constructed  on  the  lands  has  been  dis- 
continued, the  act  of  August  1,  1914,  has  not  been 
repealed.  The  act  of  May  18,  1916  (39  Stat.  123, 
155) ,  authorized  the  sale  of  not  to  exceed  20  acres 
of  the  lands  which  were  not  needed  for  hospital 
purposes,  but  did  not  otherwise  modify  the  act  of 
August  1,  1914.  The  lands,  therefore,  are  still  set 
aside  for  Indian  hospital  purposes  by  act  of  Con- 
gress. 

It  has  long  been  well  settled  that  a  withdrawal 
of  public  lands  by  Executive  order,  or  other  Ex- 
ecutive action,  does  not  terminate  merely  because 
the  purpose  of  the  order  or  action  may  have  be- 
come obsolete  5  L.D.  432;  48  L.D.  278;  Sol.  Op. 
M-35049,  dated  May  24,  1949.  The  same  doctrine 
is,  of  course,  no  less  applicable  to  a  withdrawal 
effected  by  an  act  of  Congress. 

As  for  the  question  of  consistency  between  the 
Congressional  action  in  1914  and  the  proposed  use 
of  the  Fort  Sjx>kane  lands  for  recreational  pur- 
poses, it  is  apparent  that  the  lands  remaining  in 
the  Fort  Spokane  Military  Reservation,  which  total 
only  333.31  acres,  could  hardly  be  used  simul- 
taneously both  for  hospital  and  recreational  pur- 
poses. The  plans  for  the  development  of  the  lands 
include  the  construction  of  a  lodge,  cabins,  bath 
house,  boat  docks,  and  various  utility  buildings, 
and  the  setting  aside  of  bathing  areas,  play  areas, 
picnic  areas,  parking  areas,  camping  grounds,  and 
employees'  residential  ;ireas.  In  this  development, 
some  of  the  existing  hospital  buildings  would  also 
be  utilized.  It  must  be  apparent  that  such  a  utiliza- 
tion of  the  lands  would  not  be  consistent  with  the 
purpose  of  the  existing  Congressional  withdrawal. 

Under  the  act  of  July  5,  1884  (23  Stat.  103,  43 
U.S.C,  1946  ed.,  sees.  1071-73),  provision  is  made 
for  the  disposition  of  the  lands  included  in  aban- 
doned military  reservations,  together  with  the 
buildings  and  other  property  located  on  such  lands. 
As  the  statute  provides,  however,  for  the  subdi- 
vision of  the  lands  into  lots  and  the  sale  of  the  lots 
to  settlers,  and  directs  that  any  property  located 
on  such  lands  shall  be  disposed  of  under  a  system 
of  competitive  bidding,  it  supplies  no  authority 
which  would  be  useful  in  carrying  out  the  contem- 
plated plan  of  development  with  the  respect  to 
Fort  Spokane  Military  Reservation. 

In  its  legislation  dealing  with  the  Fort  Spokane 


Military  Reservation,  Congress  has  not  only  tledi- 
cated  the  lands  to  Indian  uses,  but  also  has  recog- 
nized some  sort  of  moral  claim  of  the  Colville  or 
Spokane  Indians  to  these  lands.  Indeed,  the  act  of 
May  18,  1916,  supra,  directed  that  the  proceeds  of 
the  sale  should  be  deposited  in  the  Treasury  to  the 
credit  of  the  Spokane  Indians.  In  view  of  this  his- 
torical background,  it  would  seem  particularly  ap- 
propriate that  the  future  use  of  the  lands  should  be 
determined  by  the  Congress. 

I  am  of  the  opinion,  therefore,  that  the  lands 
included  in  the  Fort  Spokane  Military  Reservation 
are  not  subject  to  withdrawal  for  recreational  pur- 
poses and  inclusion  in  the  Coulee  Dam  Recrea- 
tional Area  unless  such  action  should  be  authorized 
by  Congress. 

Mastin  G.  Whitk, 

Solicitor. 


Attorney  Contracts— Power  of 
Secretary  to  Approve 
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Organized  Tribes— Unorganized  Tribes— Secretarial 
Discretion 

A  statutory  provision  empowering  organized  In- 
dian tribes  to  employ  counsel  subject  only  to  the 
requirement  that  the  choice  of  counsel  and  the 
fixing  of  fees  shall  be  subject  to  the  approval  of 
the  Secretary  of  the  Interior  supersedes,  as  to 
such  employment,  a  prior  statutory  provision 
regulating  in  general  terms  the  contractual  rela- 
tions of  Indian  tribes  with  private  parties. 

Where  contracts  between  unorganized  Indian 
tribes  and  attorneys  are  required  by  statute  to 
comply  with  certain  specific  requirements  in 
addition  to  the  requirement  of  receiving  the 
approval  of  the  Secretary  of  the  Interior,  the 
Secretary's  authority  is  not  limited  to  examining 
such  contracts  for  compliance  with  the  specific 
statutory  requirements,  but  he  may  consider  such 
a  contract  as  a  whole,  including  any  provisions 
imrelated  to  the  specific  statutory  requirements, 
and  approve  or  withhold  approval  as  his  judg- 
ment may  dictate. 

Under  a  statutory  provision  governing  the  employ- 
ment of  attorneys  by  organized  Indian  tribes, 
which  imposes  the  requirement  of  receiving  the 
approval  of  the  Secretary  of  the  Interior  only 
as  to  the  choice  of  counsel  and  the  fixing  of  fees, 
approval    by    the   Secretary    of   contractual    pro- 
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visions  wholly  unrelated  to  the  choice  of  counsel 
or  the  fixing  of  fees  is  not  required,  and  the 
Secretary  cannot  properly  require  the  inclusion 
in  such  a  contract  of  provisions  having  no  reas- 
onable relationship  to  the  choice  of  counsel  or 
the  fixing  of  fees. 

Under  a  statutory  provision  empowering  orga- 
nized Indian  tribes  to  employ  attorneys  subject 
to  the  approval  of  the  Secretary  of  the  Interior 
respecting  the  choice  of  counsel  and  the  fixing 
of  fees,  the  Secretary  is  vested  with  wide  discre- 
tion in  determining  what  factors  shoidd  be  taken 
into  account  in  passing  upon  the  choice  of  coim- 
sel  and  the  fixing  of  fees,  and  he  may  grant  or 
withhold  his  approval  upon  the  basis  of  what- 
ever giounds  he  deems  to  be  properly  related  to 
these  matters,  provided  his  action  is  not  arbi- 
trary or  capricious. 

The  exercise  of  authority  by  the  Secretary  of  the 
Interior  over  contracts  between  Indian  tribes 
and  attorneys  does  not  constitute  an  unlawful 
interference  with  the  free  choice  of  counsel  by 
Indian  tribes,  since  the  Secretary's  authority  is 
conferred  by  statutes  enacted  by  the  Congress 
in  the  exercise  of  the  plenary  power  possessed 
by  that  body  over  Indian  tribes  and  their  affairs. 

Memorandum 

To:  The  Secretary 

From:        The  Solicitor 

Subject:     Authority  of  the  Secretary  respecting  the 

approval    of    contracts    between    Indian 

tribes  and  attorneys 

This  responds  lo  your  request  for  an  expression 
of  my  opinion  on  the  scope  of  your  authority  un- 
der the  applicable  statutory  provisions  relating  to 
the  approval  of  contracts  between  Indian  tribes 
and  attorneys.  It  appears  from  your  memorandum 
that  the  opinion  is  desired  as  a  guide  in  the  prep- 
aration and  promulgation  of  new  regulations  gov- 
erning the  negotiation,  execution,  and  considera- 
tion of  such  contracts. 

The  applicable  statutory  provisions  are  now 
codified  in  25  U.S.C,  1946  ed.,  as  sections  81  and 
476. 

Section  81  is  derived  from  section  2103  of  the 
Revised  Statutes,  which,  in  turn,  was  based  upon 
section  3  of  the  act  of  March  3.  1871  (16  Stat.  .544, 
570),  and  sections  1  and  2  of  the  act  of  May  21, 
1872  (17  Stat.  136).  Section  81  reads  in  part  as 
follows: 

"No  agreement  shall  be  made  by  any  person 
with  any  tribe  of  Indians  *  *    *   for  the  pay- 


ment or  delivery  of  any  money  or  other  thing 
of  value,  in  present  or  in  prospective,  or  for 
the  granting  or  procuring  any  privilege  to  him, 
or  any  other  person  in  consideration  of  ser- 
vices for  said  Indians  relative  to  their  lands, 
or  to  any  claims  growing  out  of,  or  in  refer- 
ence to,  annuities,  installments,  or  other 
moneys,  claims,  demands,  or  thing,  under  laws 
or  treaties  with  the  United  States,  or  official 
acts  of  any  officers  thereof,  or  in  any  way  con- 
nected with  or  due  from  the  United  States, 
unless  such  contract  or  agreement  be  executed 
and   approved   as   follows: 


"Second.  It  shall  *  *  *  bear  the  approval 
of  the  Secretary  of  the  Interior  *  *  *  i  in- 
dorsed upon  it. 


"All  contracts  or  agreements  made  in  viola- 
tion  of   this   section    shall    be    nidi    and    void 

*   *   #  " 

Section  81  does  not  specifically  mention  contracts 
between  Indian  tribes  and  attorneys.  Such  con- 
tracts are,  however,  plainly  covered  by  the  section 
if  they  provide  for  services  relating  to  any  one  or 
more  of  the  matters  specified  in  the  section.  It 
appears,  in  fact,  that  the  impositions  to  which  the 
Indians  had  been  subjected  by  unscrupulous  mem- 
bers of  the  legal  profession  constituted  an  im- 
pelling reason  for  the  enactment  of  the  legislation. 
As  was  pointed  out  in  a  memorandum  dated  Jan- 
uary 22,  1946,  from  the  Solicitor  to  the  Commis- 
sioner of  Indian  Affairs: 

"This  legislation  was  enacted  to  protect  the 
Indians  in  their  contractual  dealings  with 
attorneys  and  agents,  a  field  in  which  the  In- 
dians were  not  without  sad  experience.  The 
Indians  had  previously  been  the  victims  of 
monstrous  and  shameful  frauds  perpetrated  by 
agents  and  attorneys,  and  this  legislation  which 
drastically  curtailed  the  right  to  contract  was 
obviously  intended  as  an  extreme  measure 
designed  to  remedy  what  was  regarded  as  a 
great   evil.   *   *   *" 

Section  476  is  derived  from  section  16  of  the  In- 
dian Reorganization  Act  of  June  18,  1934   (48  Stat. 


^  The  omitted  words  are  "and  the  Commissioner  of  In- 
dian Affairs."  By  reorganization  Plan  No.  Ill  of  1950  (15 
F.R.  3174)  ,  the  authority  to  approve  contracts  conferred  on 
the  Commissioner  by  section  81  was  transferred  to  the 
Secretary. 
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984,  987) .  This  section  authorizes  Indian  tribes 
to  organize,  and  it  provides  that  the  constitution 
adopted  by  any  Indian  tribe  "shall  vest  in  such 
tribe  or  its  tribal  council"  the  power,  among  others, 
"To  employ  legal  coimsel,  the  choice  of  counsel 
and  fixing  of  fees  to  be  subject  to  the  approval  of 
the  Secretary  of  the  Interior.^ 

As  the  earlier  statutory  provision  (section  81) 
is,  by  its  terms,  applicable  to  all  tribes  residing 
within  the  territorial  limits  of  the  United  States, 
and  as  the  later  statutory  provision  (section  476) 
is  applicable  only  to  those  tribes  which  have 
adopted  constitutions  under  it,  the  question  arose 
whether  section  476  had  superseded  section  81  with 
respect  to  contracts  between  organized  tribes  and 
attorneys.  In  answering  this  question  in  the  affirma- 
tive, the  Solicitor  said  in  a  memorandum  dated 
January  23,   1937.' 

"*  *  *  Yq  (j^g  extent  of  any  conflict  or  in- 
consistency, it  is  clear  that  section  16  is  con- 
trolling and  supersedes  the  prior  law.  Require- 
ments of  the  prior  law  not  directly  inconsistent 
or  conflicting  may  also  be  superseded  as  to  the 
particular  kind  of  contract  to  which  section  16 
applies  if  such  was  the  intent  of  Congress.  A 
consideration  of  the  general  background  and 
purpose  of  the  Indian  Reorganization  Act 
leaves  no  doubt  that  the  purpose  of  the  statu- 
tory provision  in  question  was  to  increase  the 
scope  of  responsibility  and  discretion  afforded 
the  tribe  in  its  dealings  with  attorneys.  Earlier 
drafts  of  legislation  contained  provisions  lim- 
iting the  fees  that  might  be  charged.  After  con- 
siderable discussions  before  the  Senate  Com- 
mittee (Hearings  before  the  Committee  on 
Indian  Affairs,  United  States  Senate,  73rd 
Congress,  2d  session,  S.  2755,  and  S.  3645,  part 
2,  pages  244-247) ,  it  was  decided  that  the  Sec- 
retary of  the  Interior  should  have  the  added 
power  to  approve  or  veto  the  choice  of  coun- 
sel. This  discussion  would  have  been  futile  and 
the  statutory  provision  would  have  been  mean- 
ingless if  the  intention  had  been  to  make  those 


-The  employment  of  counsel  for  the  prosecution  of  claims 
of  the  tribes  against  the  United  States  is  dealt  with  in  sec- 
tion 15  of  the  Indian  Claims  Commission  Act  of  August  1.S, 
1946  (60  Stat.  1053,  25  U.S.C.  1946  ed.,  sec.  70n)  .  This  sec- 
tion requires  that  attorneys  for  Indian  tribes  which  are 
organized  under  the  provisions  of  the  Indian  Reorganization 
Act  be  selected  pursuant  to  the  constitution  and  bylaws  of 
the  tribes.  These  constitutions  and  bylaws  usually  paraphrase 
the  provisions  in  section  476  which  require  the  choice  of 
counsel  and  the  fixing  of  fees  to  be  approved  by  the  Secre- 
tai7  of  the  Interior.  The  employment  of  attorneys  by  other 
claimants  is  subjected  to  the  provisions  of  section  81. 

'  The  text  of  this  memorandum  appears  in  the  Handbook 
of  Federal  Indian  Law  at  p.  281. 


contracts  subject  to  the  provisions  of  section 
81,  Title  25  of  the  Code." 

As  the  view  expressed  by  the  Solicitor  in  1937 
appears  to  be  correct,  the  question  of  the  scope  of 
the  Secretary's  authority  must  be  separately  con- 
sidered under  section  81  and  476. 


Section  81  prescribes  a  number  of  requirements 
which  a  contract  of  employment  between  an  In- 
dian tribe  and  an  attorney  must  meet,  in  addition 
to  the  requirement  that  the  contract  must  bear  the 
Secretary's  approval  indorsed  upon  it.  These  spe- 
cific statutory  requirements  operate  to  limit  the 
.Secretary's  discretion,  in  that  none  of  them  can  be 
dispensed  with  by  the  Secretary,*  and  it  is  the  duty 
of  the  Secretary  to  see  to  it  that  the  requirements 
are  met  by  any  contract  coming  before  him  for 
approval.  It  does  not  follow,  however,  that  the 
Secretary's  authority  is  limited  to  examining  pro- 
posed contracts  for  compliance  with  the  statutory 
requirements,  and  that  the  Secretary  cannot  with- 
hold his  approval  for  reasons  unrelated  to  the  spe- 
cific requirements  of  the  statute.  The  contract  it- 
self may  well  contain  many  provisions  which  are 
imrelated  to  the  specific  statutory  requirements, 
and  inasmuch  as  the  contract  in  its  entirety  is  sub- 
ject to  the  Secretary's  approval,  the  Secretary  clearly 
would  be  authorized  to  consider  the  contract  as  a 
whole,  including  any  provisions  unrelated  to  the 
specific  statutory  requirements,  and  approve  or 
withhold  approval  as  his  judgment  might  dictate. 

It  was  the  purpose  of  Congress  in  section  81  to 
provide  statutory  safeguards  that  would  be  binding 
on  the  Indians  and  their  attorneys,  and  on  the 
Department  as  well,  but  Congress  apparently  real- 
ized the  impracticability  of  covering  by  statute  in 
advance  every  factor  that  should  be  taken  into  ac- 
count and,  hence,  provided  for  the  additional  safe- 
guard of  Secretarial  approval.  In  doing  so,  it  was 
the  evident  intention  of  the  Congress  to  enable  the 
Secretary  to  condition  his  approval  upon  such  other 
requirements  as  he  might  deem  to  be  necessary  for 
the  protection  of  the  Indians. 

In  LaMotte  v.  United  States,  254  U.S.  570 
(1921),  the  Supreme  Court  upheld  the  validity  of 
regulations  promulgated  by  the  Secretary  of  the 
Interior  for  the  purpyose  of  prescribing  in  advance 
the  terms  and  conditions  which  leases  should  con- 
tain in  order  to  meet  his  approval  under  a  statute 
which  authorized  the  Indians  to  make  such  leases 
"subject  only  to  the  approval  of  the  Secretary  of 

'  18   Op.    Atty.    Gen.    498     (1886)  ;    McMurray    v.    Choctaw 
Nation,  62  Ct.  CI.  458   (1926)  ,  cert,  denied,  275  U.S.  524. 
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the  Interior."  After  pointing  out  that  the  failure 
of  the  leasing  provision  to  say  anything  about 
regulations  was  unimportant,  and  that  the  power 
to  make  regulations  for  the  purpose  of  carrying  the 
leasing  provision  into  effect  would  be  implied,  the 
Supreme  Court  said   (p.  577)  : 

"Without  doubt  the  regulations  prescribed 
op>erate  to  restrain  the  Indian  from  leasing  in 
his  own  way  and  on  his  own  terms,  but  this  is 
not  a  valid  objection.  If  there  were  no  regu- 
lations, the  disapproval  of  a  lease  satisfactory 
to  him  would  work  a  like  restraint.  Manifestly 
some  restraint  is  intended,  for  the  leasing  pro- 
vision does  not  permit  the  Indian  to  lease  as 
he  pleases,  but  only  with  the  Seaetary's  ap- 
proval." 

Statutes  providing  for  the  approval  by  the  Secre- 
I  tary  of  the  Interior  of  contracts  made  by  Indians 
are  numerous,  and,  whenever  the  courts  have  been 
called  upon  to  consider  such  statutes,  they  have 
uniformly  held  that  the  power  of  approval  carries 
with  it  wide  discretionary  authority  to  determine 
the  conditions  under  which  approval  will  be 
granted.  Thus,  in  Anicker  v.  Gunshurg,  246  U.S. 
110  (1918),  the  Court  had  under  consideration 
the  power  of  the  Secretary  under  section  2  of  the 
act  of  May  27,  1908  (35  Stat.  312),  which  pro- 
vided that  leases  of  restricted  lands  of  members  of 
the  Five  Civilized  Tribes  in  Oklahoma  might  be 
made  with  the  approval  of  the  Secretary  of  the 
Interior,  under  rules  and  regulations  prescribed  by 
him,  and  not  otherwise.  The  Court  said    (p.  119)  : 

"The  statute  is  plain  in  its  provisions— that 
no  lease,  of  the  character  here  in  question,  can 
be  valid  without  the  approval  of  the  Secre- 
tary. Such  approval  rests  in  the  exercise  of  his 
discretion;  unquestionably  this  authority  was 
given  to  him  for  the  protection  of  Indians 
against  their  own  improvidence  and  the  de- 
signs of  those  who  would  obtain  their  prop- 
erty for  inadequate  compensation.  It  is  also 
true  that  the  law  does  not  vest  arbitrary  au- 
thority in  the  Secretary  of  the  Interior.  But 
it  does  give  him  power  to  consider  the  ad- 
vantages and  disadvantages  of  the  lease  pre- 
sented for  his  action,  and  to  grant  or  withhold 
approval  as  his  judgment  may  dictate." 

See  also,  to  the  same  general  effect,  Davis  v.  Willi- 
ford,  271  U.S.  484    (1926). 

Of  course,  the  authority  conferred  upon  the 
Secretary  by  section  81,  although  very  broad,  is 
not  unlimited.  Approval  of  a  contract  could  not  be 


withheld  capriciously  or  on  purely  arbitrary 
grounds.  Moreover,  as  the  power  to  contract  is 
vested  in  the  tribe,  the  Secretary  could  not  initiate 
or  make  a  contract  for  a  tribe."'  Subject  to  these 
limitations  and  to  the  observance  of  the  specific 
requirements  imposed  by  section  81,  it  is  my  opin- 
ion that  the  discretionary  authority  vested  in  the 
Secretary  under  that  section  is  broad  enough  to 
empower  the  Secretary  to  grant  or  withhold  ap- 
proval of  contracts  between  Indian  tribes  and  at- 
torneys in  accordance  with  his  view  as  to  what  is 
necessary  or  advisable  in  order  to  protect  the  in- 
terests of  the  Indians,  and  to  prescribe  in  advance 
the  terms  and  conditions  which  a  contract  between 
an  Indian  tribe  and  legal  counsel  must  contain  in 
order  to  meet  with  the  Secretary's  approval. 


II 


The  provisions  of  section  476  which  are  perti- 
nent to  the  present  inquiry  circumscribe  the  limits 
of  the  Secretary's  authority  by  confining  the  re- 
quirement of  Secretarial  approval,  in  so  far  as 
contracts  between  organized  Indian  tribes  and 
attorneys  are  concerned,  to  the  choice  of  counsel 
and  the  fixing  of  fees.  In  this  respect,  the  section 
differs  materially  from  section  81,  under  the  con- 
tract in  its  entirety  is  subject  to  Secretarial  ap- 
proval. The  considerations  which  may  be  invoked 
for  withholding  approval  under  section  476  from 
a  contract  made  by  an  organized  tribe  with  legal 
counsel  must,  therefore,  bear  some  reasonable  re- 
lationship either  to  the  choice  of  counsel  or  to  the 
fixing  of  fees.  For  example,  as  contract  provisions 
wholly  unrelated  to  these  matters  are  not  subject  to 
the  Secretary's  approval,  any  attempt  to  require  the 
inclusion  in  a  contract  of  such  unrelated  provisions 
as  a  condition  precedent  to  the  granting  of  Secre- 
tarial approval  would  be  beyond  the  scope  of  the 
Secretary's  authority  under  this  section.  Sec  Work 
V.  Mosier,  261  U.S.  352  (1923)  ;  Ballinger  v.  Frost, 
216  U.S.  240  (1910) . 

Wide  discretion  is,  however,  vested  in  the  Sec- 
retary with  regard  to  determining  what  considera- 
tions ought  to  be  taken  into  account  under  sec- 
tion 476  in  passing  ujx)n  the  choice  of  counsel  and 
the  fixing  of  fees.  Subject  to  the  traditional  limita- 
tions against  arbitrary  or  capricious  action,  I  be- 
lieve that  the  Secretary  may  grant  approval  to  or 
withhold  approval  from  a  contract  between  an 
organized  tribe  and  legal  counsel  for  any  reason 
or  reasons  which  he  deems  to  be  properly  related 


■''Mott  V.  United  States,  283  U.S.  747,  751  (1931)  ;  Midland 
Oil  Co.  V.  Turner.  179  Fed.  74  (8th  Cir.,  1910)  ;  Jennings  v. 
Wood,  192  Fed.  507    (8th  Cir.,  1911). 
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to  the  choice  ot  counsel  or  the  hxing  of  tees." 
Similarly,  the  Secretary  may  promulgate  regula- 
tions prescribing  in  advance  the  terms  and  pro- 
visions relating  to  these  matters  which  a  contract 
between  an  organized  tribe  and  legal  counsel  must 
contain  in  order  to  receive  his  approval. 


Ill 


The  foregoing  discussion  outlines  in  general 
terms  the  scope  of  the  Secretary's  au'thority  under 
sections  81  and  476  and  the  limitations  upon  the 
exercise  of  such  authority.  This  general  treatment 
is  necessary  for  the  reason  that  it  is  not  jx>ssible  to 
foresee  and  provide  for  every  possible  contingency 
or  eventuality  that  might  call  for  the  exercise  of 
the  Secretary's  authority  under  these  respective  sec- 
tions. The  views  expressed  will,  I  hope,  supply 
guidance  for  the  formulation  of  regulations  gov- 
erning the  employment  of  attorneys  by  Indian 
tribes. 

In  the  formulation  of  the  views  stated  in  this 
memorandum,  consideration  has  been  given  to  the 
comments  made  by  lawyers  and  others  in  a  memo- 
randum that  was  issued  by  the  Commissioner  of 
Indian  Affairs  on  November  9,  1950.  None  of  the 
arguments  made,  and  none  of  the  authorities  cited, 
in  those  comments  requires  that  the  views  ex- 
pressed above  be  modified  in  any  way. 

One  erroneous  thought  which  appears  to  run 
through  the  various  comments  received  by  the  De- 
partment should  be  mentioned.  This  is  that  the 
exercise  by  the  Secretary  of  authority  such  as  I 
have  outlined  would  interfere  with  the  free  choice 
of  counsel  by  Indian  tribes  and,  therefore,  would 
be  unlawful.  This  objection  is  without  merit,  since 
the  Secretary's  authority  is  derived  from  statutes 
validly  enacted  in  the  exercise  of  the  plenary  power 
possessed  by  Congress  over  the  property  and  affairs 
of  Indian  tribes.  Lone  Wolf  v.  Hitchcock,  187  U.S. 
553,  565  (1903)  ;  United  States  v.  Kagama,  118  U.S. 
375,  384  (1886)  ;  Ujiited  States  v.  ^Sandoval,  231 
U.S.  28,  43  (1913);  United  States  v.  Nice,  241 
U.S.  591  (1916)  ;  Bowling  v.  United  States,  233  U.S. 
528  (1914)  ;  Winton  v.  Ames,  255  U.S.  373  (1921) . 
That  this  power  extends  to  the  regulation  of  the 
contract  relations  between  Indians  and  private 
parties  is  no  longer  open  to  question.  See  Pasley  v. 
Union  National  Bank,  278  Pac.  621  (Okla.,  1928)  ; 
Osage  Motor  Co.  v.  Pappin,  281  Pac.  217  (Okla., 
1929)  ;  Osage  Motor  Co.  v.  United  States,  33  F. 
(2d)   21    (8th  Cir.  1939) ,  cert  denied,  280  U.S.  577. 

Whether  the  existing  restrictions  on   the  power 


of  Indian  tribes  to  employ  attorneys  of  their  own 
choice  should  be  removed  in  whole  or  in  part  is  a 
matter  for  determination  by  the  Congress.  Until 
that  body  acts,  the  existing  restrictions  are  binding 
on  the  Indians  and  their  attorneys,  and  also  on  the 
Department. 

Mastin  G.  White, 

Solicitor. 
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"See,  in  this  connection,  Southern  Pacific  Co.  v.  Olympian 
Co.,  260  U.S.  205,  208  (1922)  ;  Sunderland  v.  United  States, 
266  U.S.  226,  235    (1924) . 


Valentine  —  Gerard  —  Crow  —  Porterfield  —  Wyandott 
Sioux  Half-Breed— Forest  Lieu— Soldiers'  Addi- 
tional —  Public  Lands  — Withdrawals— Mineral 
Lands  — Surveys  — Occupancy  Under  Claim  of 
Right. 

Tidelands  and  lands  beneath  navigable  inland 
waters  belong  to  the  States  within  whose  bound- 
aries they  are  situated  (or  to  the  States'  gran- 
tees) . 

Only  public  lands  can  be  selected  under  scrip. 

The  term  "public  lands",  when  used  in  Federal 
provisions  of  law  relating  to  the  disposition  of 
land,  does  not  include  submerged  coastal  lands. 

Submerged  coastal  lands  cannot  be  selected  under 
public-land   scrip. 

Withdrawn  lands  are  not  subject  to  scrip  locations. 

Land  known  to  be  valuable  for  oil  is  "mineral" 
land  for  the  purpose  of  scrip  location. 

Submerged  coastal  lands  are  not  subject  to  being 
surveyed. 

Land  occupied  by  another  person  under  a  claim 
of  right  cannot  be  selected  under  scrip  as  vacant 
or  unoccupied  or  unappropriated  land. 


Memorandum 

To:  The  Secretary  of  the  Interior. 

From:       The  Solicitor. 

Subject:    Scrip  applications  for  submerged  coastal 
lands. 

This  responds  to  your  oral  request  for  an  expres- 
sion of  my  opinion  regarding  the  action  that  the 
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Department  should  take  upon  certain  pending  ap- 
plications 1  to  select,  under  various  tyf>es  of  land 
scrip,  areas  of  submerged  lands.  The  earliest  of 
these  applications  was  filed  on  August  8,  1946,  and 
the  latest  was  filed  on  May  12,  1951.  One  of  the 
applications  involves  submerged  lands  along  the 
coast  of  Louisiana,  two  involve  submerged  lands 
along  the  Texas  coast,  and  the  remainder  involve 
submerged  lands  along  the  coast  of  California. 
The  areas  applied  for  vary  in  size  from  40  acres 
to  1,932  acres. 

It  will  be  assumed,  for  the  purpose  of  this  dis- 
cussion, that  all  the  submerged  lands  involved  in 
the  applications  previously  mentioned  lie  seaward 
of  the  line  of  ordinary  low  tide  along  the  respec- 
tive coasts  of  Louisiana,  Texas,  and  California, 
and  that  they  are  all  situated  outside  the  inland 
waters  of  those  States,  so  that  they  are  subject  to 
the  paramount  rights,  full  dominion,  and  power 
of  the  United  States  under  the  Supreme  Court's 
decisions  in  United  States  v.  Louisiana,  339  U.S. 
699  (1950) ,  United  States  v.  Texas,  339  U.S.  707 
(1950) ,  and  United  States  v.  California,  332  U.S. 
19  (1947) .  To  the  extent  that  any  of  these  areas 
may  actually  comprise  tidelands  (i.e.,  lands  situ- 
ated between  the  lines  of  high  and  low  tide)  or 
lands  beneath  navigable  inland  waters,  they  be- 
long to  the  States  within  whose  boundaries  they 
are  situated  (or  to  the  States'  grantees) ,  under  the 
doctrine  announced  by  the  Supreme  Court  in 
Pollard's  Lessee  v.  Hagan,  3  How.  212  (1845)  ,  and 
related  cases. 


It  seems  advisable  at  the  outset  to  summarize 
briefly  the  different  provisions  of  law  which  are 
involved  in  this  problem. 

Four  of  the  pending  applications  are  based,  in 
whole  or  in  part,  upon  scrip  issued  under  the  act 
of  April  5,  1872  for  the  relief  of  Thomas  B. 
Valentine  (17  Stat.  649).  That  act  authorized  the 
Federal  courts  to  adjudicate  the  merits  of  the 
claim  of  Thomas  B.  Valentine  to  a  certain  area  of 
land  in  Sonoma  County,  California,  under  a 
Mexican  grant.  It  was  provided  in  section  3  of 
the  act  (p.  650)   that: 

"  *  *  *  a  decree  under  the  provisions  of  this 
act,  in  favor  of  said  claim,  shall  not  affect  any 
adverse  right  or  title  to  the  lands  described 
in  said  decree;  but  in  lieu  thereof,  the  claim- 
ant, or  his  legal  representatives,  may  select,  and 
shall  be  allowed,  patents  for  an  equal  quantity 


^Los  Angeles  064374,  068714,  069033,  069107,  084333, 
082864,  084334,  and  084335,  BLM  022310  and  022604,  and 
Misc.  61877. 


of  the  unoccupied  and  unappropriated  public 
lands  of  the  United  States,  not  mineral,  and  in 
tracts  not  less  than  the  subdivisions  provided 
for  in  the  United  States  land  laws,  and,  if  un- 
surveyed  when  taken,  to  conform,  when  sur- 
veyed, to  the  general  system  of  United  States 
land  surveys;  and  the  Commissioner  of  the 
General  Land  Office,  under  direction  of  the 
Secretary  of  the  Interior,  shall  be  authorized 
to  issue  scrip,  in  legal  subdivisions,  to  the  said 
Valentine,  or  his  legal  representative,  in  ac- 
cordance with  the  provisions  of  this  act  *  *  *  " 

Four  of  the  pending  applications  are  based  upon 
scrip  issued  under  the  act  of  February  10,  1855 
for  the  relief  of  the  heirs  of  Joseph  Gerard  (10 
Stat.  849) .  That  act  provided  that  the  three  chil- 
dren of  Joseph  Gerard: 

"*  *  *  are  hereby  permitted  to  enter,  each 
one  of  them  severally,  or  his  or  their  heirs, 
one  section  of  the  public  lands,  without  the 
payment  of  any  consideration  for  said  three 
sections  *  *  *'"    (p.  850) . 

One  of  the  pending  applications  is  based  in 
part  upon  scrip  issued  under  the  act  of  February 
18,  1907  relating  to  the  land  claim  of  Issac  Crow 
(34  Stat.  896).  That  act,  in  section  1,  confirmed 
the  patents  theretofore  issued  by  the  United  States, 
and  the  previous  allowances  of  bona  fide  home- 
stead entries,  on  lands  within  the  specified  sections 
comprising  Isaac  Crow's  land  claim,  and  then 
provided  in  section  3   (p.  897)  : 

"That  the  heirs,  assigns,  or  legal  represen- 
tatives of  Lucretia  Williams  shall  have  the 
right  to  enter  upon  any  of  the  public  lands  of 
the  United  States,  not  mineral,  and  subject  to 
homestead  entry,  a  quantity  of  land  equal 
in  extent  to  that  heretofore  patented  or  en- 
tered *  *  *  within  the  sections  described  in 
the  first  section  of  this  Act  *  *   *." 

One  of  the  pending  applications  is  based  in  part 
upon  a  warrant  issued  under  the  act  of  April  11, 
1860  for  the  relief  of  the  legal  representatives  of 
Charles  Porterfield,  deceased  (12  Stat.  836).  That 
act  authorized  the  Secretary  of  the  Interior  to 
issue  to  the  executors  of  Robert  Porterfield,  de- 
ceased, warrants  covering  6,133  acres  of  land: 

"*  *  *  according  to  the  usual  subdivisions 
of  the  public  surveys,  in  quantities  not  less 
than  forty  acres;  to  be  by  them  located  on  any 
of  the  public  lands  which  have  been  or  may 
be  surveyed,  and  which  have  not  been  other- 
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wise  appropriated  at  the  time  of  such  location 
*  *  *;  to  be  selected  and  located  in  con- 
formity with  the  legal  subdivisions  of  such 
surveys  *   *  *." 

Four  of  the  pending  applications  are  based  in 
part  ujx)n  rights  claimed  with  respect  to  forest 
lieu  selections  under  the  act  of  June  4,  1897  (30 
Stat.  11,  36),  as  modified.  The  1897  act  provided: 

"That  in  cases  in  which  a  tract  covered  by 
an  unperfected  bona  fide  claim  or  by  a  patent 
is  included  within  the  limits  of  a  public  forest 
reservation,  the  settler  or  owner  thereof  may, 
if  he  desires  to  do  so,  relinquish  the  tract 
to  the  Government,  and  may  select  in  lieu 
thereof  a  tract  of  vacant  land  open  to  settle- 
ment not  exceeding  in  area  the  tract  covered 
by  his  claim  or  patent  *  *  *." 

By  the  act  of  June  6.  1900  (31  Stat.  588,  614), 
Congress  required  that  all  subsequent  selections  of 
land  made  imder  the  1897  act: 

"*  *  *  shall  be  confined  to  vacant  surveyed 
nonmineral  public  lands  which  are  subject 
to  homestead  entry  *   *   *." 

The  provisions  of  law  relating  to  forest  lieu  selec- 
tions were  repealed  by  the  act  of  March   3,   1905 

(33  Stat.  1264) .  However,  Congress  subsequently 
enacted  the  act  of  September  22,  1922  (42  Stat. 
1017) ,  for  the  relief  of  persons  who  had  relin- 
quished land  to  the  Government  under  the  1897 
act  but  who  had  failed  to  record  their  selections 
prior  to  March  3,  1905,  or  whose  lieu  selections 
were  finally  rejected.  The  1922  act  provided  that 
such  persons  might,  imder  certain  circumstances, 
be  permitted  to  select  "*  *  *  not  to  exceed  an 
equal  value  of  national-forest  land,  unoccupied, 
surveyed,    and    nonmineral    in    character    *     *    *" 

(which  obviously  is  inapplicable  here) ,  or  might, 
under  other  stated  circumstances,  select: 

"*  *  *  surveyed,  nonmineral,  unoccupied, 
unreserved  public  lands  of  approximately 
equal  area  and  value  *   *  *." 

Six  of  the  pending  applications  are  based,  in 
whole  or  in  part,  upon  soldiers'  rights  to  enter 
additional  lands  for  homestead  purp>oses  under 
section  2306  of  the  Revised  Statutes  (43  U.S.C, 
1946  ed.,  sec.  274) .-  That  section  provided,  in 
effect,  that  any  person  who  had  served  honorably 

-This  section  was  derived  from  section  2  of  the  act  of 
April  4,  1872  (17  Stat.  49),  as  amended  by  the  act  of  June 
8,  1872,   (17  Stat.  ,833). 


in  the  armed  forces  of  the  United  States  during  the 
Civil  War  for  at  least  90  days,  and  who  had  there- 
tofore (i.e.,  prior  to  June  22,  1874)  entered  under 
the  homestead  laws  a  quantity  of  land  less  than 
160  acres: 

"*  *  *  shall  be  permitted  to  enter  so  much 
land  as,  when  added  to  the  quantity  previously 
entered,  shall  not  exceed  one  hundred  and 
sixty  acres." 

Two  of  the  pending  applications  are  based  in 
part  upon  Wyandott  scrip  issued  under  article 
9  of  the  treaty  of  January  31,  1855  (10  Stat.  1159, 
1162),  which  provided: 

"*  *  *  that  each  of  the  individuals,  to  whom 
reservations  were  granted  by  the  fourteenth 
article  of  the  treaty  of  March  seventeenth,  one 
thousand  eight  hundred  and  forty-two,  or  their 
heirs  or  legal  representatives,  shall  be  per- 
mitted to  select  and  locate  said  reservations 
on  any  government  lands  west  of  the  States 
of  Missouri  and  Iowa,  stibject  to  preemption 
and  settlement  *  *  *." 

Three  of  the  pending  applications  are  based  in 
part  upon  scrip  issued  under  the  act  of  July  17, 
1854  (10  Stat.  304).  Section  1  of  that  act  autho- 
rized the  half-breeds  or  mixed  bloods  of  the  Sioux 
tribe  to  relinquish  their  interests  in  a  certain  area 
of  land,  and  it  authorized  the  President,  upon 
such  relinquishment: 

"*  *  *  to  cause  to  be  issued  to  said  persons 
*  *  *  certificates  or  scrip  for  the  same  amoimt 
of  land  to  which  each  individual  would  be 
entitled  in  case  of  a  division  of  the  said  grant 
or  reservation  pro  rata  among  the  claimants— 
which  said  certificates  or  scrip  may  be  located 
upon  any  *  *  *  unoccupied  lands  subject  to 
preemption  or  private  sale  *  *  *:  And  pro- 
vided further,  That  no  transfer  or  conveyance 
of  any  of  said  certificates  or  scrip  shall  be 
valid." 


n 


In  beginning  our  consideration  of  the  legal  qties- 
tion  posed  by  the  applications  mentioned  above,  it' 
is  apparent  immediately  that  none  of  the  applica-| 
tions  can  be  approved  by  the  Department  unless' 
it  is  determined,  in  the  first  instance,  that  the 
lands  applied  for  are  public  lands.  ' 

An  examination  of  the  pertinent  statutory  pro- 
visions set  out  in  part  I  of  this  memorandum  re-[ 
veals  that  the  provisions  upon  which  the  Valentine,' 
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Gerard,  Crow,  Porterfield,  and  forest  lieu  applica- 
tions are  based  specifically  indicate  that  only  "pub- 
lic lands"  may  be  selected  in  pursuance  of  the 
rights  granted  by  those  statutes. 

In  the  case  of  the  applications  which  involve  sol- 
diers' additional  homestead  rights  under  section 
2306  of  the  Revised  Statutes,  it  is  pertinent  to  state 
that  section  2306  comprises  part  of  chapter  5,  en- 
titled "Homesteads",  of  title  XXXII  of  the  Revised 
Statutes,  and  that  it  is  plainly  stated  elsewhere  in 
the  chapter  that  only  "public  lands"  are  subject 
to  homestead  entry  (see,  in  particular,  Rev.  Stat. 
2289,  2304;  43  U.S.C,  1946  ed.,  sees.  161,  271) . 

In  so  far  as  the  applications  which  rely  in  part 
upon  Wyandott  scrip  are  concerned,  it  will  be 
noted  that,  under  the  language  used  in  the  treaty, 
such  scrip  may  only  be  used  for  the  selection  of 
lands  "subject  to  preemption  and  settlement".  At 
the  time  of  the  making  of  the  Wyandott  treaty 
on  January  31,  1855,  the  basic  provisions  of  law 
governing  the  preemption  of  and  settlement  upon 
lands  of  the  United  States  indicated  specifically 
that  only  "public  lands"  were  subject  to  preemp- 
tion and  settlement  (sec.  10  et  seq.,  act  of  Septem- 
ber 4,  1841,  5  Stat.  453,  455).  Hence,  the  right 
of  selection  granted  by  article  9  of  the  treaty  was 
necessarily  limited  to  public  lands. 

With  regard  to  the  applications  which  are  based 
in  part  upon  Sioux  half-breeds'  scrip,  it  will  be 
observed  that  the  pertinent  statutory  language  indi- 
cates that  such  scrip  may  be  used  only  for  the 
selection  of  "lands  subject  to  preemption  or  private 
sale".  Since  none  of  the  land  sought  in  these  ap- 
plications has  ever  been  made  subject  to  private 
sale,  there  is  left  for  interpretation  only  the 
phrase  "lands  subject  to  preemption".  With  regard 
to  this  point,  the  discussion  of  Wyandott  scrip  in 
the  preceding  paragraph  is  equally  applicable  to 
Sioux  half-breeds'  scrip. 

It  is  clear,  therefore,  that  the  several  provisions 
of  law  which  are  involved  in  this  problem  granted 
rights  of  selection  only  with  respect  to  public 
lands. 

The  term  "public  lands",  when  used  in  Federal 
provisions  of  law  relating  to  the  disposition  of 
land,  does  not  include  land  lying  seaward  of  the 
line  of  high  tide  along  the  coast.  Mann  v.  Tacorna 
Land  Company,  153  U.S.  273,  284  (1894)  ;  Shively 
V.  Bowlby,  152  U.S.  1,  49-50  (1894);  see  Borax 
Consolidated,  Ltd.,  ct  al.  v.  Los  Angeles,  296  U.S. 
10,    17,    22    (1935). 

The  Mann  case,  cited  in  the  preceding  para- 
graph, is  particularly  significant  for  our  purpose. 
That  case  involved  the  validity  of  locations  made 
under  Valentine  scrip  on  lands  situated  below  the 
line  of  high  tide  in  Commencement  Bay,  Terri- 


tory of  Washington.  The  Supreme  Court  held,  in 
effect,  that  the  locations  were  invalid  because  only 
public  lands  could  be  located  under  Valentine  scrip 
and  the  lands  involved  in  the  case  were  not  in  the 
category  of  public  lands.^ 

As  all  the  lands  sought  in  the  applications  in- 
volved here  are  situated  seaward  of  the  line  of  high 
tide  along  the  coast,  they  are  not  within  the  cate- 
gory of  public  lands.  For  that  reason,  apart  from 
any  others,  all  the  applications  must  be  rejected 
by  the  Department. 

This  conclusion  is  not  negatived  by  the  decision 
of  the  Supreme  Court  in  the  case  of  Hynes  v. 
Grimes  Packing  Company,  337  U.S.  86  (1949)  . 
That  case  involved,  among  other  things,  the  in- 
terpretation of  section  2  of  the  act  of  May  1, 
1936  (49  Stat.  1250;  48  U.S.C,  1946  ed.,  sec.  358a), 
which  authorized  the  Secretary  of  the  Interior  to 
designate  as  an  Indian  reservation  any  "public 
lands  which  are  actually  occupied  by  Indians  or 
Eskimos"  within  the  Territory  of  Alaska  (as  well 
as  other  lands  specified  in  the  section)  .  Under  the 
authority  of  this  section,  the  Secretary  issued  an 
order  which  established  the  Karluk  Indian  Reser- 
vation on  Kodiak  Island  and,  where  the  reserva- 
tion fronted  on  Shelikof  Strait,  placed  within  the 
boundaries  of  the  reservation  coastal  waters  to  a 
distance  of  3,000  feet  from  the  shore  line  at  mean 
low  tide.  The  Court  held  that  the  statutory  phrase 
previously  quoted  authorized  the  Secretary  to  in- 
clude the  coastal  area  within  the  boundaries  of  the 
reservation.  The  Court  expressed  the  view  that  an 
interpretation  of  the  statutory  language  so  as  "to 
describe  only  land  above  mean  low  tide  is  too 
restrictive  in  view  of  the  history  and  habits  of 
Alaska  natives  and  the  course  of  administration 
of  Indian  affairs  in  that  Territory"  (pp.  110-111). 
The  Court  stressed  that  section  2  of  the  1936  act 
"gives  no  power  to  the  Secretary  to  dispose  finally 
of  federal  lands"  or  "to  convey  any  permanent 
title  or  right  to  the  Indians  in  the  lands  or  waters 
of  Karluk  Reservation"  (p.  102)  ;  and  the  Court 
indicated  that  it  was  the  temporary  character  of 
the  reservation,  and  the  circumstance  that  the  gov- 
erning statutory  provision  was  part  of  a  series  of 
legislative  enactments  designed  to  improve  the 
economic  condition  of  Alaskan  natives,  that  dis- 
tinguished the  Hynes  case  from  other  cases  hold- 
ing that  the  term  "public  lands"  does  not  include 
lands  below  the  high  watermark  along  the  coast 
(pp.    115-116). 

At    the    present    time,    we    are    considering    the 


"  As  Washington  was  a  Territory  at  the  time  when  the 
locations  were  made,  title  to  the  lands  was  vested  in  the 
United  States  at  the  time  of  the  locations.  Hence,  the  lands 
were  Government  lands  but  not  "public  lands." 
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meaning  of  the  term  "public  lands"  when  used 
in  provisions  of  law  providing  for  the  final  dispo- 
sition of  lands.  There  is  not  involved  here  any 
mere  matter  of  temporary  occupancy  and  use 
of  Government  lands,  such  as  the  Supreme  Court 
said  was  involved  in  the  Hynes  case.  Hence,  we 
must  interpret  the  term  "public  lands"  in  accor- 
dance with  the  Supreme  Court's  earlier  decisions 
dealing  with  statutes  providing  for  the  final  dis- 
position of  land. 

Ill 

Furthermore,  if  the  lands  involved  in  the  pend- 
ing applications  were  otherwise  available  for  selec- 
tion under  scrip,  it  would  be  necessary  to  consider 
the  effect  upon  them  of  the  general  withdrawal 
order  of  November  26,  1934  (Executive  Order 
6910,  43  CFR  297.11).  or  the  general  withdrawal 
order  of  February  5,  1935  (Executive  Order  6964, 
43  CFR  297.12),  or  Executive  Order  9633  dated 
September  28,   1945    (10  F.R.   12305). 

The  order  of  November  26,  1934  declared  that 
"all  of  the  *  *  *  public  land  in  the  States  of 
*  *  *  California  *  *  *  be,  and  it  hereby  is,  tem- 
porarily withdrawn  from  *  *  *  location  *  *  *  or 
entry  and  reserved  for  classification,  and  pending 
determination  of  the  most  useful  purpose  to  which 
such  land  may  be  put  *  *  *."  The  order  of  Feb- 
ruary 5,  1935  effected  a  similar  withdrawal  of  "all 
the  public  lands"  in  Louisiana  and  certain  other 
States.  These  withdrawals  were,  in  effect,  ratified 
by  Congress  in  section  7  of  the  Taylor  Grazing  Act, 
as  amended    (43  U.S.C,   1946  ed.,  sec.  315f) . 

Executive  Order  9633  declared  that  the  lands 
"of  the  continental  shelf  beneath  the  high  seas  but 
contiguous  to  the  coasts  of  the  United  States  *  *  * 
be  and  they  are  hereby  reserved,  set  aside,  and 
placed  under  the  jurisdiction  and  control  of  the 
Secretary  of  the  Interior  for  administrative  pur- 
poses, pending  the  enactment  of  legislation  in 
regard    thereto." 

Therefore,  even  if  the  lands  involved  in  the 
pending  applications  were  otherwise  available  for 
selection  under  scrip,  they  would  have  been  with- 
drawn prior  to  the  respective  dates  on  which  the 
l^ending  applications  were  filed,  and  they  would 
still  be  subject  to  such  withdrawals.  So  long  as 
lands  are  withdrawn,  they  cannot  be  selected  under 
scrip.  See  Chotard  v.  Pope,  12  Wheat.  586   (1827)  .' 


*In  so  far  as  public  lands  within  the  States  of  California 
and  Louisiana  withdrawn  by  the  orders  of  November  26, 
1934  and  February  5,  19.^5  are  concerned,  the  Secretary  of 
the  Interior  is  authorized,  in  his  discretion,  to  examine  and 
classify  such  lands  as  "proper  for  acquisition  in  satisfaction 
of  any  outstanding  *  *  *  scrip  rights  or  land  grant,  and 
to  open  such  lands  to  entry,  selection,  or  location  for  dis- 
posal in  accordance  with  such  classification  *  *  *"  (43 
U.S.C,  1946  ed..  sec.  315f)  .  Of  course,  no  action  along  this 
line  has  been  taken  with  regard  to  the  lands  involved  in 
the  present  applications. 


IV 

Perhaps  it  should  also  be  mentioned  that  most 
of  the  areas  involved  in  these  scrip  applications 
were,  at  the  times  when  the  several  applications 
for  such  areas  were  filed,  known  to  be  valuable 
for  oil.  By  this,  it  is  meant  "that  the  known  con- 
ditions at  that  time  were  such  as  reasonably  to 
engender  the  belief  that  the  lands  contained  oil  of 
such  quality  and  in  such  quantity  as  would  render 
its  extraction  profitable  and  justify  expenditures  to 
that  end."  United  States  v.  Southern  Pacific  Com- 
pany et  al.,  251  U.S.  1,  13-14  (1919).  Such  areas 
constitute  "mineral"  lands,  within  the  meaning  of 
that  term  as  used  in  public-land  statutes.  Burke  v. 
Southern  Pacific  Railroad  Company,  234  U.S.  669, 
676-679  (1914)  ;  United  States  v.  Southern  Pacific 
Company  et  al.,  supra. 

In  this  connection,  it  may  be  noted  that  the 
governing  statutory  provisions  under  which  the 
Valentine,  Crow,  and  forest  lieu  applications  are 
based  specifically  state  that  only  nonmineral  lands 
may   be  selected   under   such   provisions  of  law. 

With  regard  to  the  applications  involving  sol- 
diers' additional  homestead  rights  under  section 
2306  of  the  Revised  Statutes,  it  has  previously  been 
mentioned  that  this  section  comprises  part  of  chap- 
ter 5  of  title  XXXII  of  the  Revised  Statutes.  An- 
other section  in  the  same  chapter  (Rev.  Stat.  2302, 
43  U.S.C,  1946  ed.,  sec.  201)  provides  that  "min- 
eral lands"  are  not  subject  to  entry  under  the  pro- 
visions of  the  chapter. 

The  provisions  of  law  under  which  the  Gerard, 
Wyandott,  Sioux,  and  Porterfield  applications  were 
filed  do  not  expressly  exclude  mineral  lands  from 
their  scope.  However,  all  the  present  applications 
involving  Gerard,  Wyandott,  and  Sioux  half- 
breeds'  scrip  seek  to  obtain  lands  situated  within 
the  State  of  California,  and  the  Supreme  Court 
has  held  that,  as  early  as  1853,  the  ix>licy  of  the 
United  States  with  respect  to  the  disposition  of 
mineral  lands  in  California  had  been  developed  to 
the  point  where  such  lands  were  impliedly  ex- 
cluded from  the  scope  of  legislation  providing  in 
general  terins  for  the  disposition  of  public  lands, 
and  were  affected  only  by  legislation  expressly  pro- 
viding for  the  disposition  of  mineral  lands.  Minitjg 
Company  v.  Consolidated  Mining  Company,  102 
U.S.  167,  174-175  (1880) .  The  several  provisions  of 
law  involved  in  the  present  Gerard,  Wyandott,  and 
Sioux  applications  are  all  subsequent  in  time  to 
1853."'  Consec|uently,  it  seems  clear  that  mineral 
lands  in  California  were,  by  implication,  excluded 
from  the  scope  of  such  provisions  of  law. 


=  The  promise  made  in  article  XIV  of  the  treaty  of  March 
17,  1842  11  Stat.  581.  583)  ,  to  grant  lands  to  the  Wyandotts 
related  only  to  "lands  *  *  *  set  apart  for  Indian  use."  The 
grant  of  the  right  to  select  public  lands  subject  to  preemp- 
tion and  settlement  was  not  made  until  1855. 
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It  appears  that  the  1860  statute  providing  for 
the  issuance  of  Porterfield  warrants,  although  it 
does  not  expressly  exclude  mineral  lands,  would 
be  subject  to  the  general  rule  of  implied  exclusion 
stated  by  the  Supreme  Court  in  the  case  of  United 
States  V.  Sweet,  245  U.S.  563,  567  (1918),  as  fol- 
lows: 

"In  the  legislation  concerning  the  public 
lands  it  has  been  the  practice  of  Congress  to 
make  a  disitinction  between  mineral  lands  and. 
other  lands,  to  deal  with  them  along  different 
lines,  and  to  withhold  mineral  lands  from  dis- 
posal save  under  laws  specifically  including 
them.   *   *    *"  '• 

It  is  unnecessary  in  the  present  instance,  how- 
ever, actually  to  pass  upon  the  question  of  the 
implied  exclusion  of  mineral  lands  from  the  scope 
of  the  provisions  of  law  mentioned  in  the  two 
preceding  paragraphs,  or  upon  the  question 
whether  surface  rights  to  the  mineral  lands  in- 
volved in  the  several  applications  under  considera- 
F  tion  in  this  memorandum  might  be  obtained  by 
the  applicants  under  the  provisions  of  30  U.S.C., 
1946  ed.,  sec.  121.  As  indicated  in  other  parts  of  this 
memorandum,  the  rejection  of  the  applications  is 
required  for  reasons  apart  from  the  mineral  char- 
acter of  lands. 


There  are  other  pertinent  points  which  might 
be  discussed.  For  example,  there  is  the  circum- 
stance that  the  lands  applied  for  have  never  been 
surveyed  and  are  not  subject  to  being  surveyed 
(see  Mann  v.  Tacoma  Land  Company,  sripra)  and, 
consequently,  could  not  be  selected  under  provi- 
sions of  law  limiting  selections  to  surveyed  lands 
or  land  subject  to  survey.  Also,  there  is  the  further 
fact  that  a  number  of  ithe  areas  applied  for  were, 
at  the  times  when  the  respective  applications  were 
filed,  occupied  under  claims  of  right  by  other  per- 
sons engaged  in  the  production  of  oil  from  such 
areas  and,  accordingly,  apart  from  the  other  con- 
siderations mentioned  in  this  memorandum,  would 
not  have  been  subject  to  selection  as  "vacant"  or 
"unoccupied"  or  "unappropriated"  lands  (see 
Atherton  v.  Fowler,  96  U.S.  513,  519  (1877); 
Cowell  V.  Lammers  21  Fed.  200,  203  (C.C.D. 
Calif.,    1884)). 

It  seems  unnecessary,  however,  to  extend  the  dis- 
cussion, because  it  is  already  clear  that,  for  reasons 


previously  given,   the  Department  must  reject  all 
the  pending  applications. 

Mastin  G.  WHrrE, 

Solicitor. 


Red  Lake  Sawmill  Fund— Use  for 

Defraying  Expenses  of  Sale  of  Little 

Pine  Island  Timber 


M-36092 


July  31,  1951. 


"Cf.  Work  V.  Loumana,  269  U.S.  250.  2.5.5  (1925)  ,  in  which 
the  Supreme  Court  said  that  "There  was,  however,  no  such 
settled  policy  in   1849  and   1850   *    *    *." 


Statutory  Interpretation— Authority  to  Expend  Tri- 
bal Funds 

A  statute  which  provides  for  the  creation  of  a 
forest  reserve  on  an  Indian  reservation  and  au- 
thorizes the  manufacture  and  sale  of  timber  with- 
in the  reserve  at  a  tribal  sawmill,  with  a  provi- 
sion for  the  use  of  the  net  proceeds  for  expenses 
in  connection  with  the  operation,  cannot  prop- 
erly be  construed  to  authorize  the  use  of  any 
part  of  the  net  proceeds  for  the  purpose  of  meet- 
ing supervisory  and  scaling  costs  incurred  in  con- 
nection with  a  sale  of  reservation  timber,  none 
of  which  is  located  within  the  forest  reserve  and 
none  of  which  is  to  be  manufactured  at  the 
tribal  sawmill. 

Under  a  provision  in  an  annual  appropriation  act 
which  states,  without  limitation  or  exception, 
that  tribal  funds  may  be  advanced  to  Indian 
tribes  for  "such  purposes  as  may  be  designated 
by  the  governing  body  of  the  particular  tribe 
involved  and  approved  by  the  Secretary",  it  is 
legally  permissible  for  the  tribe,  with  the  concur- 
rence of  the  -Secretary  of  the  Interior,  to  use  the 
net  proceeds  from  the  operation  of  a  tribal  saw- 
mill for  the  purpose  of  meeting  supervisory  and 
scaling  costs  incuned  in  the  sale  of  reservation 
timber. 

Memorandum 

To:  The  Director,  Division  of  Land  Utiliza- 

tion 

From:        The  Solicitor 

Subject:  Proposed  sale  of  timber  from  Little  Pine 
Island 

This  responds  to  your  memorandum  of  July  18, 
in  which  you  request  that  I  review  the  legality  of 
the  proposed  procedure  in  connection  with  the 
sale  of  coidwood  and  cedar  from  Little  Pine 
Island,  which  is  part  of  the  Red  Lake  Indian 
Reservation  in  Minnesota. 

It  is  understood  that  you  have  reference  to  the 
proposal  that  the  governing  body  of  the  Red  Lake 
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Tribal  Council  consent  to  the  use  of  the  Red  Lake 
Sawmill  Fund  to  pay  supervisory  and  scaling  costs 
incident  to  the  proposed  sale,  and  that  you  ques- 
tion the  authority  to  use  the  sawmill  fimd  for  this 
purpose. 

The  Red  Lake  Indian  Sawmill  Fund  is  com- 
posed of  the  net  proceeds  derived  from  the  manu- 
facture and  sale  of  timber  at  the  Red  Lake  sawmill, 
which  was  constructed  and  is  being  operated  under 
the  provisions  of  the  act  of  May  18,  1916  (39  Stat. 
123,  137) .  That  act  created  a  forest  reserve  "to  be 
known  as  the  Red  Lake  Indian  Forest,"  and  the  mill 
was  constructed  for  the  purpose  of  manufacturing 
timber  located  within  the  forest  reserve.  Although 
the  1916  act,  as  amended  by  the  act  of  June  30,  1919 
(41  Stat.  1,  14) ,  confers  broad  authority  for  the 
use  of  the  sawmill  fund  in  meeting  expenses  in- 
cident to  the  manufacture  of  timber  at  the  Red 
Lake  sawmill,  I  find  nothing  therein  that  would 
authorize  the  use  of  the  sawmill  fund  to  defray  ex- 
p>enses  incident  to  the  sale  of  the  timber  located 
on  Little  Pine  Island,  since  that  timber  is  not  a 
part  of  the  Red  Lake  Indian  Forest,  and  none  of 
it  is  to  be  manufactured  at  the  Red  Lake  sawmill. 

Your  attention  is  called,  however,  to  the  provi- 
sion in  the  Interior  Department  Appropriation  Act, 
1951  (Ch.  VII,  Public  Law  759,  81st  Cong.) ,  which 
states  that  "Tribal  funds  may  be  advanced  to  In- 
dian tribes  during  the  current  fiscal  year  for  such 
purposes  as  may  be  designated  by  the  governing 
body  of  the  particular  tribe  involved  and  approved 
by  the  Secretary."  This  provision  has  been  tem- 
porarily extended  by  the  terms  of  H.  J.  Resohuion 
277  (Public  Law  70,  82d  Cong.) ,  and  an  identical 
provision  is  contained  in  the  Department's  appro- 
priation bill  for  1952  (H.R.  3790).  As  the  provi- 
sion contains  no  exceptions  of  any  kind,  it  must  be 
deemed  to  be  as  applicable  to  the  Red  Lake  In- 
dian Sawmill  Fund  as  to  any  other  tribal  fund. 

Accordingly,  it  would  be  legally  permissible,  so 
long  as  the  provision  mentioned  above  remains  in 
effect,  for  the  tribe,  with  the  concurrence  of  the 
Secretary,  to  p)ermit  the  Red  Lake  Indian  Sawmill 
Fimd  to  be  used  to  meet  supervisory  and  scaling 
costs  incident  to  the  sale  of  Little  Pine  Island 
timber. 

Mastin  G.  White, 

Solicitor. 

Attorney  Contract— Payment  of  Fees 

Under  Contract  With  Colville 

Indian  Tribe 


M-36081 


August  2,  1951. 


Contract   Between    Attorney    and    Indian    Tribe- 
Effect  of  Approval— Payment  of  Fees 


Where  a  contract  between  an  attorney  and  an  In- 
dian tribe,  which  is  subject  to  the  approval  of 
the  Secretary  of  the  Interior  or  his  authorized 
representative,  runs  for  a  period  of  ten  years 
from  the  date  of  its  execution,  the  approval  of 
the  contract  relates  back  to  the  date  of  execu- 
tion so  that  the  10-year  period  of  the  contract 
runs  from  that  date  and  not  from  the  date  of 
approval. 

Where  such  a  contract  provides  for  annual  pay- 
ments, the  first  of  which  is  payable  within  one 
month  after  the  date  of  approval  of  the  con- 
tract, with  subsequent  payments  to  "fall  due  on 
the  first  of  November  of  each  succeeding  year," 
and  the  contract  was  executed  on  December  8, 
1949,  and  approved  on  April  13,  1951,  the  first 
annual  payment  became  payable  within  one 
month  after  April  13,  1951,  and  the  second  an- 
nual payment  becomes  payable  on  November 
1,  1951,  with  subsequent  annual  payments  to  be- 
come due  on  the  anniversary  of  that  date. 

Memorandum 

To:  The  Commissioner  of  Indian  Affairs 

From:        The  Solicitor 

Subject:     Payment   of   fees   under   claims  contract 

between  James  E.  Curry  and  the  Colville 

Indians 

This  resp)onds  to  the  request  made  in  your  mem- 
orandum of  May  28  that  I  express  an  opinion  on 
the  question  whether  Mr.  James  E.  Curry  is  en- 
titled to  payment  of  fees  under  two  vouchers  filed 
by  him  for  services  rendered  by  him  pinsuant  to 
the  terms  of  a  contract  between  him  and  the  Col- 
ville Indians  under  which  he  is  employed  as  attor- 
ney to  prosecute  their  claims  against  the  United 
States.  The  first  voucher  covers  services  rendered 
from  November  1949  through  October  31,  1950; 
the  second  covers  services  rendered  or  to  be  ren- 
dered from  November  1,  1950  to  October  31,  1951. 

The  execution  of  the  contract,  which  is  dated 
November  28,  1949,  was  completed  by  the  parties 
on  December  8,  1949,  but  it  was  not  approved 
until  April  13,  1951,  as  required  by  section  2103  of 
the  Revised  Statutes  (25  U.S.C,  1946  ed.,  sec.  81). 
The  contract  contains  three  paragraphs  which  are 
relevant  to  a  consideration  of  the  question  which 
you  have  submitted.  These  are  paragraphs  5,  6, 
and  9,  which  read,  respectively,  as  follows: 

"5.  It  is  agreed  that  the  attorneys  shall  re- 
ceive on  account  of  services  rendered  and  to 
be  rendered  hereunder,  the  sum  of  $3,000.00 
per  year,  payable  annually.  The  first  payment 
shall  be  made  within  one  month  after  the 
approval  of  this  contract  and  subsequent  pay- 
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ments  shall  fall  due  on  the  first  day  of  Novem- 
ber of  each  succeeding  year  until  the  claims 
are  prosecuted  to  a  final  conclusion." 

"6.  In  the  event  of  a  recovery  for  the  Tribes, 
the  attorneys  shall  receive  as  compensation  a 
fee  of  ten  (10)  per  cent  of  the  net  amount 
recovered  on  behalf  of  the  Tribes  as  a  result 
of  the  prosecution  of  their  claims.  In  that 
event,  any  and  all  amounts  paid  by  the  Tribes 
under  Paragraph  5  of  tliis  contract  shall  be  de- 
ducted from  the  fee  to  be  paid  the  attorneys 
hereunder.  It  is  understood  and  agreed,  how- 
ever, that  in  the  event  no  recovery  is  made, 
there  is  no  obligation  on  the  part  of  the  Tribes 
to  pay  any  fee  to  the  attorneys  except  the  an- 
nual sums  provided  for  in  Paragraph  5." 

"9.  It  is  further  agreed  that  this  contract 
shall  continue  for  a  period  of  ten  (10)  years 
beginning  with  the  date  of  its  execution  but 
subject  to  approval  of  the  Commissioner  of 
Indian  Affairs." 

I  am  of  the  opinion  that  both  vouchers  sub- 
mitted by  the  attorney  should  be  paid,  one  now 
and  the  other  on  November  1,  1951. 

The  contract  clearly  states  that  it  is  to  run  for 
a  period  of  ten  years  beginning  with  the  date  of 
its  execution.  While  it  was  also  made  subject  to 
the  approval  of  the  Commissioner  of  Indian  Affairs, 
the  approval  must  be  held  to  operate  by  relation 
to  the  date  of  the  execution  of  the  contract.  It 
was  so  held  by  the  Attorney  General  in  the  case  of 
a  contract  approved  by  the  Secretary  of  the  In- 
terior pursuant  to  section  2103  of  the  Revised 
Statutes  (15  Op.  Atty.  Gen.  585) .  In  that  case,  the 
Attorney  General  held  that  a  claimant  requesting 
payment  under  such  a  contract  is  not  confined  to 
showing  acts  of  service  done  after  tlie  date  of  the 
approval  of  the  contract,  but  may  show  acts  of 
service  performed  at  any  time  after  the  date  of 
the  execution  of  the  contract. 

The  doctrine  of  relation,  which  is  based  upon 
the  broad  equitable  principle  of  preventing  in- 
justice to  claimants  who  have  initiated  but  not 
perfected  rights,  is  peculiarly  applicable  in  the  case 
of  attorneys  who  have  entered  into  contracts  with 
Indian  tribes  providing  for  the  prosecution  of 
claims.  As  a  rule,  an  attorney  must  spend  a  great 
deal  of  time  investigating  a  claim  before  commit- 
ting himself  to  its  prosecution,  and,  if  he  is  dili- 
gent, he  initiates  this  work  prior  to  the  approval 
of  his  contract.  As  it  takes  considerable  time  to 
secure  the  approval  of  a  contract,  it  would  penalize 
an  attorney  for  his  diligence  to  bar  him  from  re- 
ceiving compensation  for  work  performed  during 
the  interim  while  the  contract  is  receiving  admin- 
istrative consideration. 

It  must  be  remember  that  sections  2103,  2104, 


and  2105  of  the  Revised  Statutes  (25  U.S.C.,  1946 
ed.,  sees.  81,  82,  83)  do  not  bar  attorneys  from 
performing  services  for  Indian  tribes.  What  these 
statutory  provisions  prohibit  and  penalize  are  the 
payment  and  receipt  of  compensation  for  such 
services  in  the  absence  of  the  approval  of  the  con- 
tract pursuant  to  which  they  are  rendered. 

There  appears  to  be  no  provision  in  the  contract 
in  the  present  case  which  indicates  that  the  doc- 
trine of  relation  should  not  be  applied.  To  pay 
the  retainer  fee  only  for  the  period  subsequent  to 
the  approval  of  the  contract  would,  in  effect,  reduce 
the  term  of  the  contract  from  ten  years  to  less  than 
nine.  This  would  be  inconsistent  with  the  clear 
statement  of  the  terms  of  the  contract  in  paragraph 
9. 

It  appears  that,  under  the  plain  terms  of  the 
contract,  the  first  annual  retainer  fee,  in  the  sum 
of  $3,000,  became  payable  to  Mr.  Curry  within  one 
month  after  April  13,  1951.  It  also  appears  that  the 
second  annual  payment  will  be  due  on  November 
1,  1951,  as  the  phrase  "each  succeeding  year"  in 
paragraph  5  of  the  contract  is  understood  as  re- 
ferring to  the  second  contract-year  and,  in  turn,  to 
each  subsequent  contract-year  thereafter. 

Mastin  G.  White, 

Solicitor. 


Pipe  Line  Rights-of-Way  Over  Indian 
Lands— Proposed  Regulations 


M-36095 


August  6,  1951. 


Regulations— Oil  or  Gas  Pipe  Lines— Common  Car- 
rier—Discretionary Power  of  Secretary. 

As  the  jxyvver  of  the  Secretary  with  respect  to  the 
granting  of  rights-of-'way  across  Indian  lands  for 
oil  or  gas  pipe  lines  is  wholly  discretionary,  the 
Secretiu-y  may  grant  such  rights-of-way  subject 
to  whatever  conditions  he  deems  to  be  appro- 
priate. 

The  Secretary  has  the  legal  authority  to  promul- 
gate a  regulation  requiring  all  applicants  for 
rights-of-way  for  oil  or  gas  pipe  lines  across  In- 
dian lands  to  agree  to  operate  such  lines  as 
common  carriers,  if  he  deems  such  action  to  be 
appropriate. 

A  policy  recommendation  is  made  that  the  Secre- 
tary's actions  in  the  discharge  of  his  supervisory 
functions  respecting  Indian  lands  ought  to  be 
motivated  by  considerations  relating  to  the  wel- 
fare of  the  Indians  or  to  the  interests  of  the 
Government;  and  that,  since  the  purpose  of  im- 
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posing  a  common-carrier  requirement  on  appli- 
cants for  rights-of-way  across  Indian  lands  for 
oil  or  gas  pipe  lines  would  be  to  promote  the 
interests  of  prospective  shippers  of  oil  or  gas, 
rather  than  to  promote  the  interests  of  the  In- 
dians or  of  the  Government,  such  a  requirement 
ought  not  to  be  imposed. 

Memorandum 

To:  The  Secretary  of  the  Interior 

From:        The  Solicitor 

Subject:     Rights-of-way  over  Indian  lands. 

Attached  is  a  proposed  revision  of  Part  256  of 
the  Code  of  Federal  Regulations,  which  governs  the 
granting  of  rights-of-way  over  Indian  lands. 

These  proposed  regulations  were  prepared  ini- 
tially in  the  Bureau  of  Indian  Affairs.  They  have 
been  revised  somewhat  in  this  office  for  purposes 
of  clarification. 

The  only  point  that  appears  to  require  spe- 
cial consideration  is  a  suggestion  that  has  been 
made  to  the  effect  that  there  be  inserted  in  the 
section  (256.25)  relating  to  rights-of-way  for  oil  or 
gas  pipe  lines  a  provision  requiring  each  applicant 
for  such  a  right-of-way  to  agree,  as  a  condition 
precedent  to  the  granting  of  the  right-of-way,  that 
the  pipe  line  will  be  operated  as  a  common  car- 
rier. 

I  have  no  doubt  concerning  the  legal  authority 
of  the  Secretary  of  the  Interior  to  include  a  com- 
mon-carrier requirement  in  the  section  relating  to 
rights-of-way  for  oil  or  gas  pipe  lines,  if  he  should 
deem  such  action  to  be  appropriate.  The  power  of 
the  Secretary  of  the  Interior  with  respect  to  the 
granting  of  rights-of-way  for  the  construction  of 
oil  or  gas  pipe  lines  across  Indian  lands  is  dis- 
cretionary in  nature. 

The  long-standing  statutory  provision  relating 
specifically  to  this  subject  states  that: 

"The  Secretary  of  the  Interior  is  authorized 
and  empowered  to  grant  a  right-of-way  in  the 
nature  of  an  easement  for  the  construction, 
operation,  and  maintenance  of  pipe  lines  for 
the  conveyance  of  oil  and  gas  through  any 
Indian  *  *  *  lands  *  *  *."  (25  U.S.C,  1946 
ed.,  sec.  321.) 

A  more  recent  statutory  provision  conferring 
upon  the  Secretary  of  the  Interior  general  author- 
ity respecting  the  granting  of  all  types  of  rights-of- 
way  across  Indian  lands  declares  that: 

"The  Secretary  of  the  Interior  be,  and  he  is 
empowered  to  grant  rights-of-way  for  all  pur- 
poses,  subject  to   such   conditions  as  he   may 


prescribe,  over  and  across  any  [Indian]  lands 
*  *  *."  (25  U.S.C,  1946  ed.,  Supp.  Ill,  sec. 
323.) 

Since  the  Secretary,  under  the  statutory  provi- 
sions quoted  above,  cannot  be  compelled  to  grant 
applications  for  rights-of-way  for  the  construction 
of  oil  or  gas  pipe  lines  across  Indian  lands,  but,  on 
the  contrary,  has  complete  discretion  to  deny  such 
applications,  he  may  grant  rights-of-way  for  oil  or 
gas  pipe  lines  subject  to  whatever  conditions  he 
deems  to  be  appropriate.^  Of  course,  the  Secretary 
could  not  imfK>se  a  condition  specifically  pro- 
hibited by  law,  and  he  could  not  act  arbitrarily  or 
capriciously  in  the  imposition  of  conditions.  How- 
ever, the  proposal  that  tlie  Secretary,  by  regulation, 
require  all  applicants  for  rights-of-way  for  oil  or 
gas  pipe  lines  across  Indian  lands  to  agree  to  oper- 
ate such  lines  as  common  carriers  is  well  within  the 
permissible  scope  of  the  Secretary's  discretionary 
power,  in  my  opinion. 

It  is  my  recommendation,  however,  that  the 
Secretary  do  not  require,  as  a  condition  precedent 
to  the  granting  of  rights-of-way  across  Indian  lands 
for  the  construction  of  oil  or  gas  pipe  lines,  that 
each  applicant  for  such  a  right-of-way  agree  to 
operate  the  pipe  line  as  a  common  carrier. 

It  must  be  remembered  that  we  are  not  dealing 
here  with  public  lands,  which  are  owned  by  all  the 
people  and,  hence,  may  appropriately  be  admin- 
istered from  the  standpoint  of  achieving  the  great- 
est good  for  the  gieatest  number  of  the  ptiblic  at 
large.  The  beneficial  ownership  of  Indian  lands  is 
vested  in  the  Indians  themselves.  In  exercising  con- 
trol over  such  lands,  the  Secretary  of  the  Interior 
acts  for  the  Government  in  its  capacity  as  guardian 
for  Indian  tribes  and  for  individual  Indians  in  re- 
lation to  their  trust  or  restricted  property.  Conse- 
quently, I  believe  that  the  Secretary's  actions  in 
the  discharge  of  his  functions  respecting  Indian 
lands  ought  to  be  motivated  by  considerations  re- 
lating to  the  welfare  of  the  Indians  or  relating  to 
the  interests  of  the  Government.  | 

The  imposition  of  a  common-carrier  recpiirement 
in  connection  with  the  gi anting  of  rights-of-way 
across  Indian  lands  for  oil  or  gas  pipe  lines  would, 
not  be  in  furtherance  of  the  interests  of  the  In- 
dians or  in  furtherance  of  the  interests  of  the  Gov-; 
ernment.  Instead,  the  purpose  of  stich  a  require-; 
ment  would  be  to  promote  the  interests  of  prospec- 
tive shippers  of  oil  or  gas. 


'  Soiitherti  Pacific  Co.  v.  Olympian   Co.,  260  U.S.  205,  208|i| 
(1922);    Sunderland    v.    United    States,    266    U.S.    226,    2.S5  ' 
(1924)  ;  I.upo  V.  Zerbst,  92  F.    (2d)    362,  365   (5th  Cir.  1937)  ; 
United  States  v.  Golden  Gate  Bridge  and  Highway  District, 
37   F.   Supp.   505,   510    (N.D.   Calif.    1941)  ;    United   States    v. 
Wright.  56  F.  Supp.  489,  492    (E.D.  III.  1944)  .  ij 
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For  the  reasons  indicated  above,  I  do  not  be- 
lieve that  the  suggestion  respecting  the  inclusion 
of  a  common-carrier  requirement  in  section  256.25 
of  these  regulations  should  be  adopted.  This,  of 
course,  is  a  policy  recommendation  and  not  the 
statement  of  a  legal  position. 

Mastin  G.  White, 

Solicitor. 


Use  of  Regular  Office  Staff  Stenographer 
BY  Attorney  Under  Tribal  Contract- 
Claim  FOR  Reimbursement 


M-36090 


August  10,  1951. 


Indian  Tribe— Attorney  Contract— Payment  of  Ex- 
penses from  Tribal  Funds 

Where  a  contract  between  an  attorney  and  an  In- 
dian tribe  authorizes  the  attorney  to  employ  such 
stenographic  services  as  are  necessary  for  the 
performance  of  his  obligations  under  the  con- 
tract, and  to  charge  as  an  expense  to  the  tribe 
the  amount  paid  for  such  services,  the  claim  of 
the  attorney  to  reimbursement  for  money  paid 
to  a  stenographer  who  is  a  regular  member  of 
his  office  staff,  representing  the  proportion  of 
her  time  during  regidar  office  hours  devoted  to 
stenographic  work  for  the  tribe,  should  be 
allowed. 

Memorandum 

To:  The  Commissioner  of  Indian  Affairs 

From:        The  Solicitor 

Subject:     Claim  of  James  E.  Curry  for  reimburse- 
ment of  stenographic  expenses 

You  have  asked  for  an  expression  of  my  opinion 
on  the  question  whether  Mr.  James  E.  Curry  is 
entitled,  under  the  provisions  of  his  contract  with 
the  Sioux  Tribe  of  Indians,  Standing  Rock  Reser- 
vation, to  reiml)ursement  for  the  proportionate 
amount  paid  to  a  stenographer  who  is  a  regular 
member  of  his  office  staff  for  services  f)erformecl  for 
the  benefit  of  the  tribe  during  regular  office  hours. 

Mr.  Curry's  contract  with  the  Standing  Rock 
Sioux  Tribe  was  executed  on  October  31,  1949, 
and  was  approved  by  the  Assistant  Commissioner 
of  Indian  Affairs  on  November  14,  1949.  The  perti- 
nent part  of  the  contract  is  found  in  paragraph  4, 
and  reads  as  follows: 

"*  *  *  However,  said  Attorney  may  employ 
such  technical  or  stenographic  assistance  in  re- 
spect of  his  objections  [sic]  under  this  contract 


as  he  may  deem  necessary,  same  to  be  paid  as 
expenses  incidental  to  his  employment  here- 
under." 

This  provision  plainly  contemplates  that  pay- 
ments made  for  stenographic  services  required  by 
the  attorney  in  the  performance  of  his  obligations 
under  the  contract  will  be  allowed  as  expenses  in- 
cidental to  his  employment,  so  long  as  the  yearly 
expense  limitation  provided  for  elsewhere  in  the 
contract  is  not  exceeded.  The  contract  contains  no 
provision  precluding  the  use  by  the  attorney  of  a 
stenographer  who  is  a  member  of  his  regular  office 
staff,  and  it  would  seem  to  be  immaterial  to  the 
tribe  whether  the  work  is  done  by  such  a  stenog- 
rapher or  by  some  other  person  or  persons  spe- 
cially employed  from  time  to  time  to  perform 
stenographic  services  in  connection  with  the  tribe's 
business.  The  point  of  concern  to  the  tribe  under 
this  contract  provision  is  whether  the  stenographic 
work  for  which  it  is  billed  was  essential  to  the 
performance  by  the  attorney  of  his  contractual 
obligations  to  the  tribe,  rather  than  whether  the 
stenographer  had  a  regular  or  temporary  employ- 
ment status  with  Mr.  Curry. 

In  my  opinion,  the  item  of  stenographic  expense 
involved  in  the  present  inquiry,  if  otherwise  proper 
under  the  contract,  should  be  allowed. 

Mastin  G.  White, 

Solicitor. 


Fee  Patent  Land  Within  Reservation 
Boundaries— Sale  of  Beer  to  Non-Indians 


September  28,  1951. 

The  Honorable, 

The  Attorney  General. 

Sir: 

This  responds  to  your  Department's  letter  of 
August  20,  1951,  to  the  Commissioner  of  Indian 
Affairs  (JMM:JDS:gmf  29798)  ,  in  which  the  ques- 
tion is  raised  whether  beer  may  legally  be  sold  on 
a  tract  of  fee-patented  land  adjacent  to  the  Town 
of  Mission,  a  non-Indian  community,  which  lies 
wholly  within  the  exterior  boundaries  of  the  Rose- 
bud Indian  Reservation  in  South  Dakota.  The 
beer  is  to  be  sold  in  connection  with  the  operation 
of  a  public  rodeo  on  the  tract  of  fee-patented  land, 
and  this  enterprise  is  regarded  as  a  part  of  the 
community  life  of  the  Town  of  Mission. 

It  is  the  view  of  this  Department  that  the  pro- 
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posed  sale  of  beer  to  non-Indians  is  legally  permis- 
sible. 

Section  1 154  of  title  18  of  the  United  States  Code 
prohibits  the  introduction  of  intoxicating  liquors 
into  the  Indian  country,  and  section  1156  of  the 
same  code  prohibits  the  possession  of  intoxicating 
liquor  in  the  Indian  country.  The  term  "Indian 
country"  for  the  purposes  of  the  Indian  liquor  laws 
is  defined  in  subsection  (c)  of  section  1154,  how- 
ever, in  such  a  way  as  to  exclude  "fee-patented 
lands  in  non-Indian  communities." 

The  term  "community"  has  been  said  to  refer 
to  a  group  of  people  residing  in  a  particular 
neighborhood,  vicinity,  or  locality.  Gilman  v. 
Dwight,  74  Amer.  Dec.  (Mass.  1859)  ;  Keech  v. 
Toplin,  106  Pac.  222,  227  (Calif.  1909)  ;  State  ex. 
inf.  Carnahan  ex  rel.  Webb  v.  Jones,  181  S.W.  50, 
51  (Mo.  1915)  ;  State  ex.  inf.  Thompson  ex  rel. 
Kenneppee  v.  Scott,  264  S.W.  369,  370  (Mo.  1924)  ; 
Conley  v.  Valley  Motor  Transit  Co.,  139  F.  (2d) 
692,  693  (CCA.  6th,  1943)  ;  Gilbert  v.  Toivn  of 
Hamden,  68  Atl.  (2d)  157,  159  (Conn.  1949). 
Hence  the  term  "community"  does  not  denote  any 
exact  geographical  area  such  as  the  corporate  limits 
of  a  town.  Baer  &  Co.  v.  Mobile  Cooperage  &  Box 
Mfg.  Co.,  49  So.  92,  93  (Ala.  1909)  ;  Morasso  v. 
Sta)e,  93  So.  226,  227  (Ala.  1922)  ;  Bennett  v.  Gar- 
rett, 112  S.E.  772,  774  (Va.  1922).  It  follows  that 
any  fee-patented  land  adjacent  to  a  non-Indian 
community  on  which  a  business  is  operated  which 
serves  the  needs  of  that  community  should  not  be 
regarded  as  "Indian  country"  within  the  meaning 
of  section  1154  of  the  criminal  code. 

This  view  is  also  clearly  required  by  the  legisla- 
tive history  of  this  definition  of  Indian  country. 
Prior  to  the  revision  of  the  Federal  criminal  code 
in  1948,  it  was  settled  by  a  long  line  of  judicial 
decisions  that  when  Indian  title  to  lands  had  been 
extinguished  such  lands  were  no  longer  to  be  re- 
garded as  Indian  country  within  the  intendment 
of  the  Indian  liquor  laws.  Clairmont  v.  United 
States,  225  U.S.  551;  United  States  v.  Sutton,  215 
U.S.  291;  Bates  v.  Clark,  95  U.S.  204,  United  States 
v.  Twelve  Bottles  of  Whiskey,  201  Fed.  191  (D.C.D. 
Mont.,  1912)  .  Thus,  fee-patented  lands,  although 
located  within  the  exterior  boundaries  of  an  In- 
dian reservation  were  not  subject  to  the  operation 
of  such  laws.  When  the  Federal  criminal  code  was 
revised,  however,  the  term  "Indian  country"  was 
so  defined  in  section  1151  thereof  as  to  extend  it  to 
"all  land  within  the  limits  of  any  Indian  reserva- 
tion, "  and  thus  fee-patented  lands  within  the  ex- 
terior boundaries  of  Indian  reservations  were 
brought  within  the  reacli  of  the  Indian  liquor  laws. 
The  law  was,  however,  again  changed  by  section 
27  of  the  act  of  May  24,  1949  (Public  Law  72,  81st 
Cong.) ,  which  established  the  present  definition  of 


Indian  country  for  the  purpose  of  the  Indian  i 
liquor  laws.  In  explaining  the  reason  for  the 
change,  the  House  Committee  on  the  Judiciary 
stated  tliat  it  was  made  "in  order  to  conform  it 
(the  definition  of  Indian  coimtry)  and  section  1156 
(of  the  Federal  criminal  code) ,  more  closely  to  the 
laws  relating  to  intoxicating  liquor  in  the  Indian 
country  as  they  have  heretofore  been  construed." 
See  House  Report  No.  352,  81st  Cong.,  1st  sess., 
p.  6.  Similarly,  the  Senate  Committee  on  the 
Judiciary  stated  tliat  the  amendment  was  "in  ac- 
cord with  decisional  law."  See  Senate  Report  No. 
303,  81st  Cong.,  1st  sess.,  p.  3. 

W.  H.  Flanery, 

Acting  Solicitor. 


Distribution  of  Per  Capita  Shares  of 

Deceased  Choctaw  and  Chickasaw  Indians 

—Payment  of  Costs 


October  24,  1951. 

Hon.  Carl  Albert, 
House  of  Representatives. 

My  Dear  Mr.  Albert: 

In  a  recent  telephone  conversation  with  Mr.  W. 
H.  Flanery  of  this  office,  you  requested  information 
concerning  (1)  the  laws  applicable  to  the  distribu- 
tion of  the  per  capita  shares  of  deceased  members 
of  the  Choctaw  and  Chickasaw  Nations  in  moneys 
belonging  to  those  nations  and  (2)  the  payment 
of  the  costs  of  making  the  per  capita  distributions. 


The  moneys  involved  in  your  inquiry  were  de- 
rived from  (a)  the  sale  to  the  United  States  by 
the  Choctaw  and  Chickasaw  Nations  of  coal  and 
asphalt  deposits  under  a  contract  of  sale  ratified 
by  the  act  of  June  24,  1948  (62  Stat.  596)  ;  (b)  the 
commutation  of  the  annual  appropriations  for  ful- 
filling various  treaties  with  the  Choctaw  Indians 
of  Oklahoma,  made  by  the  act  of  September  1, 
1950  (Public  Law  747,  81st  Cong.)  ;  and  (c)  two 
judgments  of  the  Indian  Claims  Commission,  one 
in  favor  of  the  Choctaw  Nation  in  the  amount  of 
$2,587,835.47,  and  one  in  favor  of  the  Chickasaw 
Nation  in  the  amount  of  $902,008.11. 

With  respect  to  the  moneys  derived  from  the 
sale  of  the  coal  and  asphalt  deposits  (category 
(a) ) ,  section  4  of  the  contract  of  sale  provides  that 
the  "share  of  a  deceased  member  shall  be  distrib- 
uted to  his  heirs  or  devisees  determined   in   con- 
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formity  with  the  law  applicable  at  the  date  of  the 
death  of  the  deceased  member,  or  the  date  of  the 
death  of  his  heirs  or  devisees."  This  method  of  pay- 
ment of  the  shares  of  deceased  members  in  the 
commutation  moneys  (category  (b) )  was  also 
adopted  by  the  Congress  (see  sec.  3,  act  of  Septem- 
ber 1.  1950). 

Prior  to  the  admission  of  Oklahoma  into  the 
Union  on  November  16,  1907,  the  devolution  of 
the  estates  of  deceased  members  of  the  Choctaw 
and  Chickasaw  Nations,  in  so  far  as  property  (real 
and  personal)  coming  to  them  from  tribal  sources 
is  concerned,  was  governed  by  "the  laws  of  descent 
and  distribution  as  provided  in  chapter  49  of  Mans- 
field's Digest  of  the  Statutes  of  Arkansas."  See  sec- 
tion 22  of  the  agreement  with  the  Choctaws  and 
Chickasaws  ratified  by  the  act  of  July  1,  1902  (32 
Stat.  641,  643) .  Accordingly,  it  would  appear  to  be 
quite  clear  that  the  ownership  of  the  share  of  a 
deceased  member  of  the  Choctaw  or  Chickasaw 
Nation  in  moneys  falling  in  categories  (a)  and  (b) 
would  be  determined  by  the  application  of  the 
pertinent  provisions  of  chapter  49  of  Mansfield's 
Digest  of  the  Statutes  of  Arkansas  in  all  cases  in 
which  the  deceased  member  and  his  heirs  or 
legatees  died  prior  to  November  16,  1907.  This 
rule  would  apply  irrespective  of  whether  the  de- 
cedent was  or  was  not  domicilied  in  the  State  of 
Oklahoma  at  the  time  of  his  death. 

The  special  rule  of  descent  based  upon  Mans- 
field's Digest  of  the  Statutes  of  Arkansas,  referred 
to  in  the  preceding  paragraph,  appears,  however, 
to  have  been  repealed  by  the  provisions  of  the 
Oklahoma  Enabling  Act  of  June  16,  1906  (34  Stat. 
267) ,  and  section  9  of  the  act  of  May  27,  1908  (35 
Stat.  312) .  See  and  compare  United  States  v.  Tiger, 
19  F.  (2d)  35,  and  Dunn  v.  Micco  et  al.,  106  F. 
(2d)  346,  cert,  denied  308  U.S.  620,  rehearing 
denied  308  U.S.  639.  See  also  Graves  v.  Jacobs,  217 
Pac.  871,  and  McKay  v.  Roe,  219  Pac.  921.  Accord- 
ingly, the  ownership  of  the  share  of  a  deceased 
member  of  the  Choctaw  or  Chickasaw  Nation  who 
died  on  or  after  November  16,  1907,  or  the  interest 
therein  of  any  heir  or  legatee  who  died  subse- 
quent to  that  date,  would  be  determined  by  the 
application  of  the  laws  of  descent  and  distribution 
of  the  State  of  Oklahoma  in  all  cases  in  which  the 
decedent  died  a  resident  of  that  State.  If  the  dece- 
dent died  a  resident  of  some  State  other  than  Okla- 
homa, the  laws  of  descent  and  distribution  of  that 
State  should  be  applied,  since  the  property  in- 
volved here  consists  of  personalty.  This  conforms 
to  the  usual  rule  that  the  distribution  of  personal 
property  follows  the  law  of  the  domicile. 

The  foregoing  views  have  been  expressed  with 
full  regard  for  the  provisions  of  the  act  of  Decem- 
ber 24,  1942    (52  Stat.  1080) .  That  act  deals  with 


the  probate  and  distribution  of  "restricted  estates" 
of  deceased  members  of  the  Five  Civilized  Tribes 
where  the  estates  consist  of  moneys  and  securities 
only  in  an  amount  of  not  to  exceed  |2,500,  and 
contains  specific  directions  concerning  the  laws  of 
descent  and  distribution  to  be  applied.  Since  the 
moneys  falling  in  categories  (a)  and  (b)  above  are 
required  to  be  paid  to  the  Indians,  or  their  legal 
representatives,  without  restrictions  (see  sec.  4  of 
the  contract  of  sale  of  the  coal  and  asphalt  deposits 
and  sec.  3  of  the  act  of  September  1,  1950),  the 
moneys  so  paid  cannot  be  regarded  as  a  part  of 
the  restricted  estate  of  a  deceased  Indian  and, 
hence,  the  1942  act  would  appear  to  be  without 
application. 

With  respect  to  the  distribution  of  the  moneys 
falling  in  category  (c) ,  it  appears  that  an  appro- 
priation covering  the  payment  of  the  judgments  is 
carried  in  the  Second  Supplemental  Appropriation 
Act,  1951,  approved  January  6,  1951  (Public  Law 
911,  81st  Cong.).  That  act  makes  no  provision  for 
a  per  capita  distribution  of  the  judgment  funds.  It 
appears,  however,  that  the  Secretary  of  the  Interior 
has  authority  under  section  18  of  the  Indian  Ap- 
propriation Act  of  February  14,  1920  (41  Stat.  408, 
25  U.S.C,  1946  ed.,  sec.  120),  as  supplemented  by 
an  item  contained  in  the  Interior  Department  Ap- 
propriation Act,  1952  (Public  Law  136,  82d 
Cong.) ,  to  make  a  p>er  capita  payment  out  of  the 
judgment  funds  during  the  present  fiscal  year  of 
not  to  exceed  $200  to  eligible  enrolled  members 
of  the  Choctaw  and  Chickasaw  Nations,  or  to 
their  lawful  heirs.  As  neither  the  Congress  nor  the 
Secretary  of  the  Interior  has  as  yet  authorized  a 
per  capita  distribution  of  any  part  of  the  judg- 
ment funds,  any  attempt  to  determine  the  laws  of 
descent  and  distribution  to  be  applied  in  ascer- 
taining the  heirs  or  legatees  of  a  deceased  member 
would  appear  to  be  prematme. 


II 


The  costs  of  making  the  per  capita  distribution 
of  the  moneys  falling  in  categories  (a)  and  (b) 
are  being  paid  from  Federal  and  not  from  tribal 
funds. 

The  consideration  provided  for  in  the  contract 
of  sale  of  the  coal  and  asphalt  deposits,  as  ratified 
by  the  act  of  June  24,  1948,  was  $8,500,000  (cate- 
gory (a) )  .  However,  the  contract  provided  that  if 
any  of  the  properties  should  be  sold  subsequent  to 
the  date  of  the  contract  but  prior  to  the  date  of 
the  appropriation  of  the  purchase  price,  the  pro- 
ceeds of  such  sales  should  be  credited  to  the  pur- 
chase price.  As  a  result  of  such  sales,  the  sum  of 
$191,000  was  credited  on  the  purchase  price.  To 
fulfill    tile  obligation   of   the  United   States   under 
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the  contract,  it  was  necessary,  therefore,  to  appro- 
priate only  the  sum  of  $8,309,000.  The  act  of  May 
24,  1949  (63  Stat.  76,  84) ,  appropriated  |8,359,000 
"of  which  not  to  exceed  |50,000  shall  be  available 
until  expended  for  defraying  the  expenses,  includ- 
ing printing  and  binding,  of  making  the  per  capita 
payment."  The  excess  of  $50,000  thus  constitutes 
an  appropriation  of  Federal  and  not  tribal  funds. 

The  costs  of  making  the  per  capita  distribution 
falling  in  category  (b)  will  likewise  be  paid  by  the 
United  States.  The  Second  Supplemental  Appropri- 
ation Act,  1952  (H.R.  5650,  now  before  the  Presi- 
dent for  signature)  will  appropriate  the  moneys 
commuted  by  the  act  of  September  1,  1950,  and,  in 
addition,  the  sum  of  $34,333  for  defraying  the  "ex- 
penses of  making  per  capita  payments  authorized 
by  said  Act,  to  remain  available  imtil  expended." 

Unless  and  until  either  the  Congress  or  the 
Secretary  of  the  Interior  has  authorized  the  per 
capita  distribution  of  the  judgment  funds  (cate- 
gory (c) ) ,  it  is  not  possible  to  determine  whether 
the  costs  of  distribution  will  be  met  by  the  United 
States  or  by  the  Indian  nations. 

Mastin  G.  White, 

Solicitor. 


Oil  and  Gas  Leases  on  Land  in  the 
Strawberry  Valley  Reclamation  Project 

M-36051    (Supp.)  November  1,  1951. 

Inadvertent  Inclusion  of  Lands— Correction. 

Where  lands  which  the  Department  had  no  au- 
thority to  lease  were  inadvertently  included  with 
other  lands  in  oil  and  gas  leases  issued  pursuant 
to  the  Mineral  Leasing  Act,  corrective  action 
may  be  taken. 

Memorandum 

To:  The  Director,  Bureau  of  Land  Manage- 

ment 

From:        The  Solicitor 

Subject:  Oil  and  gas  leases  on  land  in  the  Straw- 
berry Valley  Reclamation  Project 

This  responds  to  your  request  for  an  opinion  on 
the  questions  whether  the  Bureau  of  Land  Manage- 
ment may  cancel  two  non-competitive  oil  and  gas 
leases  (Salt  Lake  City  068643  and  068644)  issued 
pursuant  to  section  17  of  the  Mineral  Leasing  Act, 
as  amended  (30  U.S.C.  1946  ed.,  sec.  226) ,  in  so 
far  as  they  cover  sees.  13,  14,  23,  24,  and  26,  T.  4 
S.,  R.  11  W.,  U.S.M.,  Utah,  and  issue  new  leases 
covering  those   lands   under   different   serial    num- 


bers but  bearing  the  dates  of  the  original  leases; 
and  whether,  if  the  answer  to  your  first  question  is 
in  the  affirmative,  the  leases  may  be  canceled  and 
the  new  leases  issued  without  the  consent  of  the 
lessee  and  its  surety. 

The  two  leases  embrace,  in  addition  to  the  3,200 
acres  of  land  described  above,  portions  of  the  so- 
called  watershed  lands  the  status  of  which  was  dis- 
cussed in  the  Solicitor's  opinion  of  December  7, 
1950  (M-36051)  .  In  that  opinion,  it  was  held  that 
the  Department  had  no  authority  to  lease  any  of 
the  watershed  lands.  No  opinion  was  expressed  as 
to  the  validity  of  the  two  leases  here  in  question  in 
so  far  as  they  included  nonwatershed  lands. 

These  3,200  acres  (the  nonwatershed  lands)  are 
those  lands  which  were  withdrawn  by  the  Presiden- 
tial Proclamation  of  August  3,  1905  (34  Stat.  3141) , 
as  modified  by  the  Presidential  Proclamation  of 
August  14,  1905  (34  Stat.  3143),  prior  to  the  open- 
ing of  the  unallotted  lands  on  the  Uintah  Indian 
Reservation  on  August  28,  1905  (Presidential  Proc- 
lamation of  July  14,  1905;  34  Stat.  3119),  but 
which  were  not  withdrawn  for  reclamation  pur- 
poses until  October  20,  1910,  after  the  passage  of 
the  act  of  April  4,  1910  (36  Stat.  269,  285) . 

There  is  now  pending  in  the  United  States  Court 
of  Claims  a  suit  (No.  47570)  brought  by  the  Uin- 
tah and  White  River  Bands  of  Ute  Indians  against 
the  United  States  under  the  jurisdictional  act  of 
June  28,  1938  (52  Stat.  1209),  as  amended.  The 
petition  alleges  the  expropriation  by  the  United 
States  of  the  lands  withdrawn  by  the  Presidential 
Proclamations  of  August  3  and  14,  1905,  and  seeks 
just  compensation  for  the  taking.  In  view  of  the 
pendency  of  this  suit,  I  do  not  believe  that  any 
opinion  should  be  expressed  by  this  office  at  this 
time  as  to  the  validity  of  any  outstanding  leases 
issued  by  this  Department  on  that  part  of  the 
withdrawn  lands  which,  as  this  office  previously 
held,  were  not  affected  by  the  act  of  April  4,  1910. 

However,  assuming  for  the  purpose  of  answering 
your  questions  that  the  leases,  in  so  far  as  they 
cover  the  nonwatershed  lands,  were  properly  issued 
under  the  Mineral  Leasing  Act,  the  situation  ap- 
pears to  be  that  the  outstanding  leases  embrace 
lands  in  two  categories:  (1)  watershed  lands  which 
the  Department  had  no  authority  to  lease  for  oil 
and  gas  purposes,  and  (2)  nonwatershed  lands 
which  the  Department  had  authority  to  lease  for 
such  purposes. 

With  respect  to  lands  in  the  first  category,  the 
leases  were  originally  ineffective  in  so  far  as  they 
pinported  to  have  been  issued  under  authority 
conferred  by  law  upon  this  Department.  However, 
as  pointed  out  in  the  previous  opinion,  there  is  no 
question  as  to  the  present  validity  of  the  leases  in 
so  far  as  they  embrace   the   watershed   lands,   be- 


November  7,  1951 


Opinion  of  the  Solicitor 


1559 


cause  the  leases  have,  to  the  extent  that  they  em- 
brace the  watershed  lands,  been  ratified  and  ap- 
proved by  the  Strawberry  Water  Users'  Association, 
in  which,  under  a  contract  between  that  Associ- 
ation and  the  Secretary  of  the  Interior,  the  control 
and  management  of  the  watershed  lands  are  vested. 

The  situation  here  is  analogous  to  other  situ- 
ations which  have  arisen  in  this  Department.  It 
is  my  understanding  that,  where  an  oil  and  gas 
lease  has  been  issued  covering  both  land  which 
the  Department  had  authority  to  lease  and,  inad- 
vertently, land  which  the  Department  had  no  au- 
thority to  lease,  it  has  been  the  customary  proce- 
dure to  notify  the  lessee  that  the  land  which  the 
Department  had  no  authority  to  lease  will  be 
eliminated  fiom  the  lease  and  that  the  lease  shall 
henceforth  cover  only  the  land  which  the  Depart- 
ment had  authority  to  lease.  It  would  appear  that 
a  similar  procedure  may  appropriately  be  followed 
in  the  present  case,  with  a  slight  modification  to  fit 
the  present  situation. 

Evidently,  it  is  desirable  that  the  serial  numbers 
assigned  to  the  leases  at  the  time  of  their  issuance 
should  be  retained  in  order  that  the  watershed 
lands  covered  thereby  may  be  properly  identified; 
and,  at  the  same  time,  it  is  desirable  that,  for  ac- 
counting purposes,  the  tracts  embracing  the  water- 
shed lands  should  be  separated  from  the  tracts  of 
nonwatershed  lands.  In  such  circumstances,  it  would 
seem  entirely  proper  to  assign  new  serial  numbers 
to  the  leases  in  so  far  as  they  cover  the  nonwater- 
shed lands,  thus  segregating  the  lands  leased  under 
the  Department's  authority. 

No  question  of  cancellation  of  the  outstanding 
leases  seems  to  be  involved.  The  only  question 
seems  to  be  whether,  for  the  purposes  of  proj^er 
accounting,  new  serial  numbers  may  be  assigned 
to  the  outstanding  leases  in  so  far  as  they  cover  the 
nonwatershed  lands.  I  can  see  no  impropriety  in 
such  a  course  of  action,  which  might  include  the 
reissuance  of  clean  copies  of  the  leases,  bearing  the 
new  serial  numbers  and  referring  only  to  the  non- 
watershed  lands. 

It  is  my  understanding  that  all  of  the  lands  em- 
braced in  the  two  leases  is  covered  by  the  Straw- 
berry Reservoir  Unit  Agreement  (I-sec.  644) ,  ap- 
proved on  January  12,  1949.  The  Carter  Oil  Com- 
pany, the  lessee  under  the  two  leases  here  in  ques- 
tion, is  the  approved  unit  operator.  According  to 
the  August  re{X)rt  received  by  the  Geological  Sur- 
vey, no  production  has  yet  been  obtained  on  the 
Unit.  Accordingly,  no  participating  area  has  been 
set  up  within  the  Unit. 

As  the  course  of  action  mentioned  above  would 
not  affect  the  rights  or  obligations  of  the  lessee  or 
its  surety,  the  consent  of  these  persons  would  not 
be   essential    to   the   effectuation   of    the   plan.    It 


might  be  advisable,  however,  to  write  letters  of  ex- 
planation to  such  persons. 

Mastin  G.  White, 

Solicitor. 
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Time  Limit— Mandatory  Requirement 

Under  the  provisions  of  existing  legislation,  the 
Secretary  must  approve  and  promulgate  the  re- 
vised roll  of  the  Indians  of  California  within  six 
months  from  May  24,  1951,  if  the  roll  is  to  be  a 
valid  official  document;  and  if  the  revised  roll  of 
the  Indians  of  California  cannot  be  approved 
and  promulgated  by  the  Secretary  within  six 
months  from  May  24,  1951,  it  will  be  necessary 
to  secure  the  enactment  of  further  legislation 
extending  the  period  within  which  the  Secre- 
tary may  act. 

Memorandum 

To:  The  Commissioner  of  Indian  Affairs 

From:        The  Solicitor 

Subject:     Enrollment  of  the  Indians  of  California 

This  refers  to  your  memorandum  of  September 
26,  1951,  addressed  to  Assistant  Secretary  Doty, 
regarding  section  7  of  the  act  of  May  18,  1928,  as 
amended  by  section  1  of  the  act  of  May  24,  1950 
(Public  Law  524,  81st  Cong.;  25  U.S.C,  1946  ed., 
Supp.  IV,  sec.  657) ,  relative  to  the  enrollment  of 
the  Indians  of  California. 

Your  memorandum  raises  the  question  whether 
section  7,  as  amended  on  May  24,  1950,  fixes  an 
absolute  time  limit  within  which  the  Secretary  of 
the  Interior  must  approve  the  revised  roll  of  the 
Indians  of  California  if  the  roll  is  to  have  validity, 
or  whether  the  reference  in  the  section,  as  amended, 
to  the  period  for  Secretarial  action  is  merely  an 
expression  of  a  desire  upon  the  part  of  the  Con- 
gress that  the  Secretary  make  an  earnest  effort  to 
expedite  action  on  the  revised  roll. 

It  is  my  opinion  that  the  Secretary  of  the  Interior 
is  required  to  act  within  the  period  prescribed  by 
section  7,  as  amended,  if  the  revised  roll  of  the 
Indians  of  California  is  to  have  the  binding  legal 
effect  contemplated  by  the  section. 

In  connection  with  this  pioblem,  it  is  necessary 
to  refer  briefly  to  the  history  of  section  7,  and  to 
point  out  the  changes  that  have  been  made  in  it 
by  the  Congress  from  time  to  time. 

The  act  of  May  18,  1928  (45  Stat.  602),  provided. 
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inter  alia,  for  the  preparation  of  a  roll  comprising 
"all  Indians  who  were  residing  in  the  State  of  Cali- 
fornia on  June  1,  1852,  and  their  descendants  now 
living  in  said  State."  In  its  original  form  as  part 
of  the  act  of  May  18,  1928,  section  7  provided  in 
pertinent  part  as  follows: 

"For  the  purpose  of  determining  who  are 
entitled  to  be  enrolled  as  Indians  of  Cali- 
fornia, *  *  *  the  Secretary  of  the  Interior, 
under  such  rules  and  regulations  as  he  may 
prescribe,  shall  cause  a  roll  to  be  made  of 
persons  entitled  to  enrollment.  Any  person 
claiming  to  be  entitled  to  enrollment  may 
within  two  years  after  the  approval  of  this  Act, 
make  an  application  in  writing  to  the  Secre- 
tary of  the  Interior  for  enrollment.  At  any 
time  within  three  years  of  the  approval  of  this 
Act  the  Secretary  shall  have  the  right  to  alter 
and  revise  the  roll,  at  the  expiration  of  which 
time  said  roll  shall  be  closed  for  all  purposes 
and  thereafter  no  additional  names  shall  be 
added  thereto  *  *   *." 

After  the  act  of  May  18,  1928,  became  law,  it 
was  found  to  be  impracticable  to  complete  the  work 
incident  to  the  enrollment  of  the  Indians  of  Cali- 
fornia within  the  time  limit  specified  in  section  7. 
Thereupon,  section  7  was  amended  by  the  act  of 
April  29,  1930  (46  Stat.  259),  so  as  to  grant  addi- 
tional time  in  which  to  carry  out  and  complete 
the  enrollment  work.^  The  period  for  the  filing  of 
applications  for  enrollment  was  changed  from  two 
years  to  four  years,  and  the  period  within  which 
the  Secretary  might  act  was  changed  from  three 
years  to  five  years. 

The  roll  provided  for  in  section  7,  as  amended 
in  1930,  was  completed  and  approved  by  the 
Secretary  within  the  time  specified  by  the  1930 
amendment.  The  correspondence  in  the  depart- 
mental files  clearly  indicates  that  it  was  believed 
in  the  Department  at  the  time  that  the  Secretary 
was  required  to  approve  the  roll  within  the  time 
specified.  The  Secretary  accordingly  approved  the 
roll  shortly  before  the  expiration  of  the  prescribed 
period. 

Section  7  was  subsequently  amended  again  by 
the  act  of  June  30,  1948  (62  Stat.  1166).  As  thus 
amended,  the  section  provided  for  the  revision  of 
the  roll  of  the  Indians  of  California  by  including 
the  names  of  eligible  persons  who  had  been  born 
since  May  18,  1928,  and  by  removing  from  the 
roll  the  names  of  enrolled  persons  who  had  died 


since  that  date.  The  1948  version  of  section  7 
further  provided  that: 

"*  *  *  Any  person  claiming  to  be  entitled 
to  enrollment  may,  within  one  year  after  the 
approval  of  this  Act,  as  herein  amended,  make 
an  application  in  writing  to  the  Secretary  of 
the  Interior  for  enrollment.  After  the  expira- 
tion of  such  period  of  time,  the  Secretary  of 
the  Interior  shall  have  one  year  to  approve 
and  promulgate  such  revised  roll,  after  which 
the  roll  shall  be  closed  and  thereafter  no  addi- 
tional names  shall  be  added  thereto  *  *   *." 

It  is  significant  that  at  the  time  when  the  bill 
(H.R.  2878,  80th  Cong.)  which  later  became  the 
1948  amendatory  act  was  introduced  in  the  Con- 
gress, it  contained  a  provision  allowing  the  Secre- 
tary of  the  Interior  only  six  months  after  the  ex- 
piration of  the  period  for  the  filing  of  applications 
in  which  to  approve  and  promulgate  the  revised 
roll,  but  that  the  time  limit  for  Secretarial  action 
was  extended  to  one  year  up)on  a  specific  request 
to  that  effect  by  this  Department.-  This  indicates 
that  the  Department  regarded  the  time  limit  fixed 
in  the  1948  amendment  for  Secretarial  action  as 
mandatory,  rather  than  as  a  mere  congressional 
admonition  regarding  the  desirability  of  expedi- 
tious action  by  the  Secretary. 

Section  7  was  amended  a  third  time  by  the  act 
of  May  24,  1950,  supra.  The  1950  amendatory 
legislation  was  designed  primarily  to  extend  the 
benefits  of  enrollment  to  additional  classes  of  Cali- 
fornia Indians  who  had  not  previously  been  eligible 
for  enrollment.  At  the  same  time,  it  extended  the 
period  allowed  for  the  completion  of  the  revised 
roll  (theretofore  fixed  in  1948  as  two  years  from 
June  30,  1948)  to  a  date  18  months  from  May  24, 
1950.  This  came  about  by  virtue  of  the  inclusion  in 
section  7,  as  amended  in  1950,  of  the  following 
language: 

"*  #  #  Persons  claiming  to  be  entitled  to 
enrollment  under  clauses  (b)  or  (c)  of  this 
section  shall,  within  one  year  after  the  approval 
of  this  amendment,  make  an  application  in 
writing  to  the  Secretary  of  the  Interior  for 
enrollment  *  *  *.  After  the  expiration  of  the 
period  allowed  by  this  section  for  filing  appli- 
cations, the  Secretary  of  the  Interior  shall  have 
six  months  to  approve  and  promulgate  the 
revised  roll  of  the  Indians  of  California  pro- 
vided for  this  section.  Upon  such  approval  and 
promulgation,    the   roll    shall    be    closed    and 


'See  H.   Rept.  796.  71st  Cong.,  regarding  the  purpose  of 
the  amendatory  act. 


•H.  Rept.  549,  80th  Congress. 
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thereafter  no  additional  names  shall  he  added 
thereto." 


It  is  manifest  that  it  has  been  the  established 
departmental  view  through  the  years  that  the 
Secretary  of  the  Interior  has  been  required  to  act 
within  the  time  allotted  to  him  under  the  various 
versions  of  section  7,  and  that  if  he  could  not  do 
so  within  the  period  prescribed  by  the  version  of 
section  7  current  at  a  particular  time,  it  was  essen- 
tial that  an  extension  of  the  period  be  obtained 
from  the  Congress. 

I  believe  that  the  departmental  view  of  the  past 
has  been  sound. 

In  its  original  form,  and  as  amended  in  1930, 
section  7  prescribed  a  period  of  time  within  which 
the  Secretary  might  act  respecting  the  roll  of  the 
Indians  of  California,  and  then  stated  in  the  same 
sentence  that  "at  the  expiration  of  which  time  said 
roll  shall  be  closed  for  all  purposes  and  thereafter 
no  additional  names  shall  be  added  thereto."  The 
quoted  language  necessarily  foreclosed  any  con- 
struction of  section  7  as  allowing  the  Secretary  to 
act  after  the  end  of  the  period  prescribed  in  the 
section  for  Secretarial  action.  The  1948  version  of 
section  7  allowed  the  Secretary  a  specified  period 
of  time  in  which  to  approve  and  promulgate  the 
revised  roll  of  the  Indians  of  California,  and  then 
in  the  same  sentence  stated,  "after  which  the  roll 
shall  be  closed  and  thereafter  no  additional  names 
shall  be  added  thereto."  Here,  the  "which"  in  the 
quoted  phrase  apparently  referred  to  the  time 
allowed  for  Secretarial  action,  and  indicated  that 
the  Secretary  would  be  powerless  to  act  after  the 
expiration  of  such  period.  It  is  true  that  Congress, 
in  enacting  the  1950  version  of  section  7,  did  not 
use,  with  respect  to  this  point,  language  as  clear  as 
that  previously  used  in  the  1928,  1930,  and  1948 
versions  of  the  section.  The  1950  version  allots  for 
Secretarial  action  a  period  of  six  months  after  the 
expiration  of  the  time  for  the  filing  of  applications 

I  for  enrollment,  and  then  states  in  a  separate  sen- 
tence that:  "Upon  such  approval  and  promulga- 
tion, the  roll  shall  be  closed  and  thereafter  no 
additional  names  shall  be  added  thereto."  There  is 
no  indication,  however,  that  the  Congress,  in  using 
a  different  sentence  structure  and  a  somewhat 
different  form  of  language  in  the  1950  version  of 
section  7,  intended  thereby  to  permit  the  Secretary 
of  the  Interior  to  approve  and  promulgate  the  re- 
vised roll  of  the  Indians  of  California  after  the  ex- 
piration of  the  6-month  period  allotted  by  the  Con- 
gress for  Secretarial  action.  I  believe,  therefore, 
that  the  1950  version  of  section  7  should  be  con- 

I  strued  as  placing  upon  the  Secretary  of  the  Interior 
the  same  mandatory  duty  to  act  within  tlie  period 
prescribed  by  Congress  as  was  imposed  upon  the 


Secretary  in  the   1928,   1930,   and   1948  versions  of 
the  section. 

For  the  reasons  indicated  above,  it  is  my  opinion 
that  the  approval  and  promulgation  of  the  revised 
roll  of  the  Indians  of  California  must  be  accom- 
plished by  the  Secretary  within  six  months  from 
May  24,  1951,  if  the  roll  is  to  comprise  a  valid 
official  document;  and  that  if  the  revised  roll  can- 
not be  approved  and  promulgated  within  the  short 
time  now  remaining,  it  will  be  necessary  to  obtain 
from  the  Congress  further  legislation  extending 
the  period  of  time  within  which  the  Secretary  may 
act. 

Mastin  G.  White, 

Solicitor. 
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Status  of  Indian  Band— Bailment— Federal  Tort 
Claims  Act 

An  Indian  band  is  a  legal  entity  and,  as  such,  it 
may  own  all  kinds  of  personal  property,  includ- 
ing a  motor  vehicle. 

An  Indian  band  may  file  a  claim  against  the  Gov- 
ernment under  the  Federal  Tort  Claims  Act  for 
damage  allegedly  clone  to  an  automobile  owned 
by  the  band  as  the  result  of  its  negligent  oper- 
ation by  a  Government  employee  who  was  using 
it,  with  the  consent  of  the  band,  in  connection 
with  his  official  duties. 

Under  the  law  of  California,  the  bailee  of  an  auto- 
mobile is  under  a  duty  to  use  due  care  for  its 
protection,  and  where  the  bailment  is  for  the 
sole  benefit  of  the  bailee,  the  bailee  is  required 
to  exercise  "great  care  and  extraordinary  dili- 
gence" in  his  use  of  the  automobile. 

Memorandum 

To:  Chief  Counsel,  Bureau  of  Indian  Affairs 

From:        The  Solicitor 

Subject:     Tort  claim   by  an   Indian   band   against 
the  United  States 

In  your  memorandum  dated  November  14,  1951, 
you  requested  my  opinion  on  the  question  whether 
the  Agua  Caliente  Band  of  Mission  Indians  might 
file  a  claim  against  the  Government  under  the 
Federal  Tort  Claims  Act  (28  U.S.C,  1946  ed.,  Supp. 
IV,  sec.  2671  et  seq.)  because  of  damage  to  an  auto- 
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mobile  owned  by  the  band.  You  indicated  that  the 
automobile  was  damaged  in  a  colHsion  resuking 
from  the  alleged  negligent  operation  of  the  vehicle 
by  Henry  Harris,  Jr.,  who  had  been  authorized  by 
the  Indian  band  to  use  the  automobile  in  the  pur- 
suance of  his  official  duties  as  an  employee  of  the 
Bureau  of  Indian  Affairs. 

It  appears  that  on  June  29,  1951,  an  automobile 
driven  by  R.  L.  Cramer,  Palm  Springs,  California, 
pulled  out  from  a  parking  space  alongside  the  cmb 
on  Palm  Canyon  Drive  in  Palm  Springs,  California; 
that  Mr.  Harris,  in  the  discharge  of  official  duties, 
was  traveling  in  the  same  direction  on  Palm 
Canyon  Drive  at  that  time  in  the  Indian  band's 
automobile;  that  the  automobiles  collided;  and 
that  both  were  damaged. 

As  an  Indian  band  is  a  legal  entity,*  it  may  hold 
title  to  all  kinds  of  personal  property.  (See  Hand- 
book of  Federal  Indian  Law,  p.  337.)  In  the  pres- 
ent case,  the  Agua  Caliente  Band  of  Mission  In- 
dians is  the  owner  of  the  damaged  vehicle.  As  such, 
it  may  properly  file  a  claim  under  the  Federal  Tort 
Claims  Act. 

After  providing  for  the  administrative  determi- 
nation of  tort  claims,  the  Federal  Tort  Claims  Act 

(sec.  2674)  provides  that  "The  United  States  shall 
be  liable,  respecting  the  provisions  of  this  title  re- 
lating to  tort  claims,  in  the  same  manner  and  to 
the  same  extent  as  a  private  individual  under  like 
circumstances  *  *  *."  The  law  of  the  place  where 
the  tortious  act  or  omission  occurred  is  made  con- 
trolling by  the  statute  in  fixing  substantive  liability 

(sec.  2672) . 

Under  decisions  of  the  California  courts,  when 
an  automobile  owner  gives  another  person  the 
possession  of  his  automobile  with  permission  to 
operate  it,  a  contract  of  bailment  is  created.  The 
bailee  is  responsible  to  the  owner  of  the  automo- 
bile for  damage  to  the  bailed  property  resulting 
from  the  failure  of  the  bailee  to  exercise  a  proper 
degree  of  care  over  it.  Where  the  bailment  is  for 
the  sole  benefit  of  the  bailee,  the  bailee  is  required 


*  In  Herring  v.  United  States.  32  Ct.  CI.  5.%,  538    (1897)  , 
the  court  stated: 

"A  band,  being  the  lowest  and  smallest  subdivision, 
confederates  more  readily  than  any  other  form  of  cor- 
porate existence,  so  to  speak,  and  may  be  composed  of 
Indians  of  different  tribes  or  nations,  and  becomes  a 
de  facto  band  by  the  extent  of  its  membership,  its  con- 
tinuity of  existence,  and  its  persistent  cohesion,  subject  to 
the  control  and  power  of  a  leader  having  the  recognized 
authority   of   a   commander   and   chief. 

"The  different  divisions  of  the  Indians  have  not  usually 
originated  from  the  conventional  mode  which  organizes 
white  persons  into  political  commiaiities,  but  have  origi- 
nated as  a  condition  in  fact,  and  when  so  existing  they 
are  recognized  by  the  laws  and  treaties  as  a  separate  en- 
tity, and  held  responsible  as  such." 


to  exercise  "great  care  and  extraordinary  dili- 
gence." Baiigh  v.  Rogers,  148  P.  2d  633  (Cal., 
1944)  ;  Hall  v.  Osell,  228  P.  2d  293  (Cal.,  1951)  ; 
Civil  Code  of  California,  Deering,  1941,  sec.  1886. 

In  the  present  case,  Mr.  Harris  was  the  bailee  of 
the  Indian  band's  automobile,  and  he  was  under  a 
duty  to  exercise  due  care,  at  least,  in  the  operation 
of  the  automobile.  As  he  was  using  the  vehicle  at 
the  time  of  the  collision  in  the  course  of  his  official 
duties,  the  United  States  was  legally  responsible  to 
the  Indian  band  for  any  damage  to  its  vehicle 
caused  by  the  negligent  operation  of  the  automo- 
bile by  Mr.  Harris. 

Accordingly,  it  is  my  opinion  that  the  Agua 
Caliente  Band  of  Mission  Indians  may  properly 
file  a  claim  against  the  Government  under  the 
Federal  Tort  Claims  Act.  Allowance  or  disallowance 
of  the  claim  will  depend  upon  whether  or  not  it 
is  foimd  that  the  damage  complained  of  was 
actually  caused  by  the  negligence  of  Mr.  Harris. 

Mastin  G.  White, 

Solicitor. 


Indian  Corporation— Borrowing  from 

Government  Agency— Metlakatla   Indian 

Community,  Alaska 

February  4,  1952. 

Mr.  W.  Carroll  Hunter,  Solicitor. 
Department  of  Agriculture 
Washington  25,  D.C. 

My  Dear  Mr.  Hunter: 

This  responds  to  your  letter  of  January  29,  re- 
lating to  the  application  of  the  Metlakatla  Indian 
Community  of  the  Annette  Islands  Reserve,  in 
Alaska,  for  a  loan  from  the  Rural  Electrification 
Administration. 

You  raise  the  question  whether  the  recent  amend- 
ment to  the  community's  charter,  empowering  it 
to  borrow  money  from  "any  other  Government 
agency,  or  source,"  in  addition  to  borrowing  from 
the  Revolving  Indian  Credit  Fund,  transcends  the 
power  which  may  be  conferred  upon  an  Indian 
chartered  corporation  pursuant  to  sections  10,  16, 
and  17  of  the  Wheeler-Howard  Act  of  June  18, 
1934  (48  Stat.  986,  987,  988;  25  U.S.C,  1946  ed., 
sees.  470,  476,  477) ,  as  supplemented  by  section  1 
of  the  act  of  May  1,  1936  (49  Stat.  1250;  25  U.S.C, 
1946  ed.,  sec.  473a) . 

It  might  be  argued,  of  course,  that  since  section 
10  of  the  Wheeler-Howard  Act,  which  established 
the  Revolving  Indian  Credit  Fund,  expressly  au- 
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thorizes  the  Secretary  of  the  Interior  to  make  loans 
to  Indian  chartered  corporations  from  that  fund, 
it  impliedly  prevents  the  granting  to  such  corpora- 
tion of  the  power  to  borrow  from  other  sources,  in 
view  of  the  doctrine  of  expressio  unius  est  exclusio 
alterius. 

This  office  believes  such  an  implication  to  be 
entirely  imwarranted.  The  doctrine  from  which 
this  implication  is  drawn  is  merely  one  of  the  nu- 
merous canons  which  may  be  invoked  as  aids  to  con- 
struction when  no  more  reliable  guides  are  to  be 
found  in  the  language,  history,  and  purpose  of  a 
particular  statute.  It  is  clear,  in  this  connection, 
that  it  was  not  the  intention  of  Congress  to  pro- 
hibit, either  directly  or  by  implication,  borrowing 
by  Indian  chartered  corporations  from  other  sources 
than  the  credit  fund  which  it  had  created.  The 
purpose  of  Congress  in  creating  the  credit  fimd 
was  not  to  endow  Indian  chartered  corporations 
with  the  legal  capacity  to  borrow  money,  but  to 
create  a  fund  from  which  they  could  obtain  loans. 
They  needed  a  special  fund  only  because  the  re- 
strictions on  the  alienation  of  their  lands  inhibited 
their  capacity  to  give  real  estate  mortgages  as  secur- 
ity and  thus  made  it  difficult  for  them  to  borrow 
from  commercial  banking  sources.  See  Senate  Re- 
port No.  1080,  73d  Cong.,  2d  sess.,  p.  3,  and  House 
Report  No.  1804,  73d  Cong.,  2d  sess.,  pp.  3,  7. 

It  is  true  that,  ordinarily,  corporations  which 
are  created  by  statute  possess  only  such  powers  as 
are  conferred  upon  them  by  the  statute.  The 
Wheeler-Howard  Act  did  not,  however,  create  In- 
dian tribes,  or  bring  them  into  existence  as  bodies 
corporate.  They  were  bodies  corporate  prior  to  the 
enactment  of  that  statute,  because  they  existed 
already  as  domestic  dependent  nations  and  exer- 
cised sovereign  powers,  subject  only  to  control  and 
regulations  by  the  United  States.  See  55  I.D.  14, 
and  authorities  there  cited.  Among  such  powers  is 
the  power  to  make  contracts,  which  includes,  of 
course,  the  power  to  contract  debts.  See  Handbook 
of  Federal  Indian  Laiv,  p.  279  et  seq. 

Moreover,  Congre.ss,  in  authorizing  Indian  tribes 
in  section  16  of  the  Wheeler-Howard  Act  to  orga- 
nize and  adopt  constitutions  conferring  certain  ex- 
press powers,  itself  recognized  "all  powers  vested  in 
any  Indian  tribe  or  tribal  council  by  existing  law"; 
and  Congress,  in  authorizing  in  section  17  of  the 
act  the  issuance  of  charters  of  incorporation  to  such 
organized  tribes,  provided  that  such  charters  might 
convey  to  the  incorporated  tribes  "the  power  to 
purchase,  take  by  gift,  or  bequest,  or  otherwise, 
own,  hold,  manage,  operate,  and  dispose  of  prop- 
erty of  every  description,  real  and  personal,  *  *  * 
and  such  further  powers  as  may  be  incidental  to 
the  conduct  of  corporate  business,  not  inconsistent 
with  law  *   *   *."  Obviously,  such  powers  include 


the  power  to  contract  and  to  acquire  property  by 
making  contracts  of  indebtedness,  and  every  charter 
issued  by  the  Department  under  the  Wheeler- 
Howard  Act,  including  the  charter  of  the  Metla- 
katla  Indian  Community,  has  included  the  power 
to  make  contracts. 

The  power  to  borrow  from  the  Indian  Revolv- 
ing Credit  Fund  has  been  expressly  conferred  on 
Indian  chartered  corporations  only  because  that 
fund  is  expressly  mentioned  in  the  Wheeler- 
Howard  Act.  As  a  matter  of  fact,  virtually  all 
charters  issued  to  Indian  tribes  in  the  continental 
United  States  have  conferred  the  power  to  borrow 
not  only  from  the  Indian  credit  fund  but  also 
from  "any  other  governmental  agency,"  and  a 
niunljer  of  such  charters  have  also  conferred  the 
power  to  borrow  from  "any  other  source."  See  the 
charters  of  the  Quartz  Valley  Indian  Community, 
California;  the  Bay  Mills  Indian  Community,  Mich- 
igan; the  Sokaogon  Chippewa  Community,  Wiscon- 
sin; and  the  Stockbridge  Munsee  Community,  Wis- 
consin. Approximately  one-third  of  the  charters 
whicli  have  been  issued  to  native  corporations  in 
Alaska  include  the  power  to  borrow  not  only  from 
the  Indian  Revolving  Credit  Fund  but  also  "from 
any  other  soince". 

You  may  be  interested  to  know  that  a  nimiber 
of  loans  have  been  made  by  commercial  banks  to 
Indian  chartered  corporations  in  Alaska  in  order 
to  finance  tlie  operations  of  the  canneries  of  such 
corporations. 

You  have  specifically  inquired  whether,  when  the 
amendment  to  the  charter  of  the  Metlakatla  Indian 
Community  was  sulimitted  to  this  office  for  review, 
the  question  of  the  legal  power  of  the  community 
to  adopt  the  amendment  was  considered.  Although 
no  formal  opinion  on  this  question  was  rendered, 
this  office  entertained  no  doubt  whatsoever  that  the 
amendment  could  be  adopted.  Indeed,  what  this 
office  doubted  was  whether  the  amendment  was 
really  necessary,  inasmuch  as  the  charter  of  the 
community  already  contained  the  more  basic  pro- 
vision authorizing  the  community  to  "make  con- 
tracts". 

Mastin  G.  White, 

Solicitor. 
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In  granting  a  charter  to  an  Indian  tribe  under  sec- 
tion 17  of  the  Indian  Reorganization  Act,  the 
Secretary  ot  the  Interior  may  grant  to  the  tribe 
the  freedom  to  make  contracts  without  comply- 
ing with  the  requirements  prescribed  in  section 
2103  of  the  Revised  Statutes. 

Where  the  Secretary  of  the  Interior,  in  granting  a 
charter  to  an  Indian  tribe,  gave  the  tribe  broad 
authority  to  make  and  perform  contracts  and 
agreements  subject  only  to  the  limitations  that 
tribal  lands  could  not  be  sold  or  mortgaged  or 
leased  for  a  period  exceeding  ten  years  and  that 
any  contract  involving  the  payment  of  money  in 
excess  of  $5,000  in  any  fiscal  year  should  be  sub- 
ject to  the  approval  of  the  Secretary,  it  was 
clearly  the  intent  of  the  Secretary  to  authorize 
the  tribe  to  make  contracts  without  regard  to  the 
requirements  prescribed  in  section  2103  of  the 
Revised  Statutes. 

The  inclusion  by  the  Secretary  in  a  tribal  charter 
of  a  qualifying  phrase  stating  that  the  powers 
of  the  tribe  under  the  charter  shall  be  exercised 
"subject  to  any  restrictions  contained  in  the 
*  *  *  laws  of  the  United  States"  does  not  im- 
pose upon  the  tribe  the  necessity  of  complying 
with  all  the  pre-existing  statutory  restrictions 
relating  generally  to  the  activities  of  Indian 
tribes,  but,  instead,  refers  only  to  those  statutory 
restrictions  from  which  the  Secretary  cannot 
legally  free  the  tribe. 

The  adoption  by  an  Indian  tribe  of  a  constitution 
luider  section  16  of  the  Indian  Reorganization 
Act  does  not  relieve  the  tribe  of  the  necessity  of 
complying  with  section  2103  of  the  Revised  Stat- 
utes in  making  a  contract  with  a  person  to  man- 
age  a    tribal    farming  enterprise. 

Memorandum 

To:  The  Commissioner  of  Indian  Affairs 

From:        The  Solicitor 

Stibject:     Contracts   for   the  employment  of  man- 
agers of  Indian  tribal  enterprises 

You  have  requested  that  I  express  an  opinion 
regarding  the  applicability  of  section  2103  of  the 
Revised  Statutes  (25  U.S.C,  1946  ed.,  sec.  81)  to 
an  executed  contract  and  a  proposed  contract,  each 
of  which  is  between  an  Indian  tribe  and  a  manager 
of  a  tribal  enterprise  conducted  by  the  tribe. 

Section  2103  of  the  Revised  Statutes  applies  to, 
inter  alia,  contracts  for  services  to  be  rendered  to 
Indian  tribes  "relative  to  their  lands."  The  section 
prescribes  several  requirements  which  are  essential 
to  the  validity  of  such  a  contract.  Among  these  is 


the    requirement    that    such    a    contract    "shall    be 
executed  before  a  judge  of  a  court  of  record." 

A.     Contract  for  the  management  of  the  Grand 
Portage  Trading  Post  and  Resort  Enterprise. 

The  executed  contract  involved  in  your  submis- 
sion is  dated  July  27,  1951,  and  is  between  the 
Grand  Portage  Band  of  Chippewa  Indians  and 
Peter  Gagnow,  of  Grand  Portage,  Minnesota. 
Under  the  terms  of  the  contract,  Mr.  Gagnow  will 
operate  a  tribal  enterprise  known  as  the  Grand 
Portage  Trading  Post  and  Resort  Enterprise,  which 
is  located  on  and  makes  use  of  tribal  land. 

The  Grand  Portage  Band  is  one  of  the  con- 
stituent bands  of  the  Minnesota  Chippewa  Tribe, 
which  has  adopted  a  constitution  and  has  received 
a  charter  under  sections  16  and  17,  respectively,  of 
the  Indian  Reorganization  Act  of  June  18,  1934 
(48  Stat.  984,  987,  988;  25  U.S.C,  1946  ed.,  sees. 
476,  477)  .  The  Grand  Portage  Band  operates  under 
a  subordinate  charter  from  the  Minnesota  Chip- 
pewa Tribe,  and  this  charter  confers  on  the  band 
authority  to  manage  enterprises  and  to  administer 
tribal   land. 

Section  17  of  the  Indian  Reorganization  Act,  in 
authorizing  the  Secretary  of  the  Interior  to  issue 
a  charter  of  incorporation  to  any  Indian  tribe 
which  has  adopted  a  constitution  pursuant  to  the 
act,   provides  in  part  as  follows: 

"*  *  *  Such  charter  may  convey  to  the  in- 
corporated tribe  the  power  to  purchase,  take 
by  gift,  or  bequest,  or  otherwise,  own,  hold, 
manage,  operate,  and  dispose  of  property  of 
every  description,  real  and  personal,  *  *  * 
and  such  further  powers  as  may  be  incidental 
to  the  conduct  of  corporate  business,  not  in- 
consistent with  law,  but  no  authority  shall  be 
granted  to  sell,  mortgage,  or  lease  for  a  period 
exceeding  ten  years  any  of  the  land  included 
in  the  limits  of  the  reservation.  *    *   *" 

It  seems  to  be  clear  from  this  language  that  section 
17  permits  the  Secretary  to  grant  to  incorporated 
tribes  far-reaching  powers  with  respect  to  the  con- 
duct of  business  activities,  including  the  making 
and  performance  of  tribal  contracts,  and  that  the 
Secretary  is  subject,  in  this  regard,  only  to  the 
limitations  expressly  stated  in  the  section.  These 
express  statutory  limitations  are  to  the  effect  that 
the  Secretary  cannot  (1)  authorize  an  incorporated 
tribe  to  sell  or  mortgage  reservation  lands  or  to 
lease  them  for  periods  in  excess  of  10  years,  or  (2) 
grant  to  the  tribe  incidental  corporate  powers 
which  are  inconsistent  with  law  (i.e.,  powers  which 
cannot  lawfully  be  given  to  any  corporation,  non- 
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Indian  or  Indian) .  Such  statutory  limitations  on 
the  Secretary's  authority  certainly  are  not  broad 
enough  to  prevent  the  Secretary  from  granting  to 
an  incorporated  tribe  the  power  to  make  contracts 
without  complying  with  the  requirements  of  sec- 
tion 2103  of  the  Revised  Statutes.  In  this  connec- 
tion, such  a  grant  of  power  would  not  be  "incon- 
sistent with  law",  because  it  is  a  purpose  of  incor- 
poration to  provide  the  means  for  the  conduct  of 
business  activities  in  a  business-like  way,  and  free- 
ing a  corporation  from  the  necessity,  inter  alia,  of 
executing  all  its  contracts  before  a  judge  of  a  court 
of  record  would  serve  that  purpose. 

It  is  my  view,  therefore,  that  section  17  of  the 
Indian  Reorganization  Act  has  superseded  section 
2103  of  the  Revised  Statutes  to  the  extent  of  au- 
thorizing the  Secretary  to  grant,  in  charters  of 
incorporation,  the  power  to  make  contracts  without 
regard  to  the  limitations  prescribed  in  section  2103. 

In  granting  charters  under  section  17  of  the  In- 
dian Reorganization  Act,  the  Secretary  of  the  In- 
terior has  invariably  conferred  wide  powers  with 
respect  to  the  making  of  contracts.  Thus,  section 
5  of  the  charter  of  the  Minnesota  Chippewa  Tribe, 
which  is  typical,  confers  upon  the  tribe  the  power 
to  "make  and  perform  contracts  and  agreements  of 
every  description,  not  inconsistent  with  law  or 
with  any  provisions  of  this  charter  *  *  *,"  subject 
only  to  the  limitation  (prescribed  by  the  statute) 
that  tribal  lands  cannot  be  sold  or  mortgaged  or 
leased  for  periods  in  excess  of  10  years,  and  the 
further  limitation  (imposed  by  the  Secretary  in  the 
exercise  of  his  discretion)  that  "any  contract  in- 
volving payment  of  money  by  the  corporation  in 
excess  of  $5,000  in  any  one  fiscal  year  shall  be  sub- 
ject to  the  approval  of  the  Secretary  of  the  Inte- 
rior or  his  duly  authorized  representative."  It  was 
clearly  the  purpose  of  the  broad  language  used  in 
this  charter  respecting  the  contracting  power  to 
grant  to  the  tribe  freedom  to  make  contracts  with- 
out complying  with  the  requirements  prescribed  in 
section  2103  of  the  Revised  Statutes. 

It  is  true  that  the  Department  inserted  in  the 
charter  to  the  Minnesota  Chippewa  Tribe  (and 
in  other  charters  as  well)  an  introductory  qualify- 
ing phrase  stating  that  the  powers  conferred  in 
the  charter  shall  be  exercised  "subject  to  any  re- 
strictions contained  in  the  *  *  *  laws  of  the 
United  States".  However,  this  phrase  (which,  in- 
cidentally, is  confusing  and  ambiguous)  could  not 
have  been  intended  to  render  meaningless  the 
broad  grant  of  power  conferred  in  the  charter,  by 
making  the  incorporated  tribe  subject  to  all  the 
pre-existing  statutes  imposing  restrictions,  pro- 
cedural and  substantive,  on  the  conduct  of  tribal 
business.  Such  a  construction  of  the  quoted  phrase 


would  make  a  mockery  of  the  liberal  process  of 
incorporation    established    by    the    Department. 

In  order  that  the  general  qualifying  phrase, 
"subject  to  any  restrictions  contained  in  the  *  *  * 
laws  of  the  United  States",  in  the  charter  to  the 
Minnesota  Chippewa  Tribe  may  not  render  mean- 
ingless the  freedom  of  operation  expressly  granted 
to  the  tribe  in  the  other  provisions  of  the  charter, 
I  believe  that  the  general  phrase  should  be  con- 
strued as  referring  to  those  statutory  restrictions 
from  which  the  Secretary  of  the  Interior  could  not 
legally  free  the  tribe  in  granting  the  charter  to  it, 
such  as,  for  example,  the  restrictions  imposed  by 
the  anti-trust  laws.  As  previously  indicated,  section 
2103  of  the  Revised  Statutes  is  not  in  that  category. 

For  the  reasons  stated  above,  it  is  my  opinion 
that  section  2103  of  the  Revised  Statutes  is  not 
applicable  to  the  contract  dated  July  27,  1951  be- 
tween the  Grand  Portage  Band  of  the  Minnesota 
Chippewa  Tribe  and  Peter  Gagnow  relative  to  the 
management  by  the  latter  of  the  Grand  Portage 
Trading  Post  and  Resort  Enterprise. 

B.     Proposed   contract    for   the   inanageiiicnl    of 
the  Salt   River  Farming  Enterprise. 

The  proposed  contract  involved  in  your  sub- 
mission is  to  be  made  between  the  Salt  River  Pima- 
Maricopa  Indian  Community  and  a  farm  man- 
ager. Under  the  contract,  the  farm  manager  is  to 
operate  a  tribal  farming  enterprise,  which  will  in- 
clude the  cultivation  of  tribal  lands,  the  develop- 
ment of  livestock  industries  to  utilize  the  crops 
raised  by  the  enterprise,  and  the  marketing  of 
surplus  crops. 

The  Salt  River  Pima-Maricopa  Indian  Commu- 
nity has  adopted  a  constitution  pursuant  to  section 
16  of  the  Indian  Reorganization  Act  (25  U.S.C, 
1946  ed.,  sec.  476)  .  It  has  not,  however,  received  a 
charter  of  incorporation  under  section  17  of  that 
act. 

The  adoption  by  the  Salt  River  Pima-Maricopa 
Indian  Community  of  a  constitution  under  section 
16  of  the  Indian  Reorganization  Act  does  not  ex- 
empt it  from  the  necessity  of  complying  with  the 
requirements  of  section  2103  of  the  Revised  Stat- 
utes in  connection  with  the  making  of  a  contract 
such  as  the  proposed  contract  under  considera- 
tion here.  A  tribe  adopting  a  constitution  under 
the  Indian  Reorganization  Act  may  obtain  only  the 
powers  mentioned  in  section  16,  which  include  the 
authority  to  employ  legal  counsel,  to  prevent  the 
alienation  of  tribal  lands  or  other  assets,  and  to 
negotiate  with  Federal,  State,  and  local  govern- 
ments, plus  such  other  powers  as  were  "vested  in 
any  Indian  tribe  or  tribal  council  by  existing  law." 
We  do  not  find  here  any  grant  of  power  to  make 
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contracts  without  regard  to  the  retj^uirements  of 
section  2103  of  the  Revised  Statutes,  except  that 
section  16  indicates  that  contracts  for  the  employ- 
ment of  attorneys  may  be  made  subject  only  to  the 
approval  of  the  Secretary  of  the  Interior  respect- 
ing the  choice  of  counsel  and  the  fixing  of  the 
fees  (see  Solicitor's  opinion  M-36()69,  June  22, 
1951). 

It  appears  that  the  employment  of  a  manager  for 
the  tribal  farming  enterprise  is  required  by  the 
terms  of  a  plan  of  operation  to  which  the  tribe 
agreed  in  obtaining  a  loan  from  the  Revolving 
Credit  Fund  for  the  pinpose  of  conducting  the 
tribal  enterprise.  This  fund  was  established  by  sec- 
tion 10  of  the  Indian  Reorganization  Act  (48  Stat. 
986,  25  U.S.C,  1946  ed.,  sec.  470),  which  provides 
in  part  as  follows: 

"There  is  hereby  authorized  to  be  appro- 
priated, out  of  any  funds  in  the  Treasury  not 
otherwise  appropriated,  the  sum  of  $10,000,000 
to  be  established  as  a  revolving  fund  from 
which  the  Secretary  of  the  Interior,  under  such 
rules  and  regidations  as  he  may  prescribe,  may 
make  loans  to  Indian  chartered  corporations 
for  the  purpose  of  promoting  the  economic  de- 
velopment of  such  tribes  and  of  their  members, 
and  may  defray  the  expenses  of  administering 
such    loans.   *    *    *" 

The  Revolving  Credit  Fund  was  made  available 
for  loans  to  all  Indian  tribes  and  their  members  by 
the  act  of  May  7,  1948  (62  Stat.  211,  25  U.S.C, 
1946  ed.,  Supp.  IV,  sec.  482)  . 

Under  this  legislation  governing  the  making  of 
loans  to  Indian  tribes,  the  Secretary  of  the  Interior 
has  been  given  a  broad  rule-making  power.  It  may 
be  argued  that  this  power  is  broad  enougli  to  en- 
compass all  the  measures  necessary  to  protect  the 
interests  of  the  United  States  in  making  loans  to 
Indian  tribes,  and  that  any  means  or  instruments 
adopted  by  the  Department  toward  that  end  are 
subject  to  no  other  requirements  than  those  which 
may  be  imposed  in  the  exercise  of  the  rule-making 
authority  of  the  Secretary.  Under  such  a  theory, 
contracts  required  of  a  borrower  for  the  protection 
of  the  Government  (e.g.,  the  proposecl  contract 
under  consideration  here)  would  be  subject  only  to 
the  requirements  prescribed  by  the  Secretary  in  the 
exercise  of  his  rule-making  power,  and  their  valid- 
ity would  not  depend  upon  compliance  with  the 
provisions  of  section  2103  of  the  Revised  Statutes, 
which  antedated  the  credit  legislation  by  many 
years. 

Courts  have  recognized  that  section  2103  of  the 
Revised  Statutes  may  be  repealed  by  implication 
when  a  later  enactment  is  based  iqjon  a  premise 
inconsistent  with  its  terms,  or  it  may  reasonably  be 


inferred  from  the  purpose  and  history  of  the  later 
enactment  that  such  was  the  intent  of  Congress. 
See  United  States  v.  Crawford,  47  Fed.  561 
C.C.W.D.  Ark.,  1891),  and  Butler  and  Vale  v. 
U7iited  States,  43  Ct.  CI.  497  (1908)  .  In  dealing 
with  organized  Indian  tribes,  such  a  premise  may, 
perhaps,  be  found  in  the  philosophy  of  the  Indian 
Reorganization  Act,  which  was  intended  to  make 
a  new  point  of  departure  in  the  relations  between 
the    tribes    and    the    Government. 

Repeals  by  implication  are  not  favored,  how- 
ever, and  it  would  be  imsafe  to  reply  upon  such 
an  implied  repeal  of  section  2103  of  the  Revised 
Statutes  in  the  present  instance,  particidarly  since 
any  person  receiving  money  in  violation  of  that 
section  is  subject  to  a  fine  of  not  more  than  .$1,000 
or  to  imprisonment  for  not  more  than  six  months, 
or  both,  and  may  be  compelled  to  forfeit  the  money 
so  received    (see  18  U.S.C,  sec.  438). 

I  believe,  therefore,  that  the  proposed  contract 
between  the  Salt  River  Pima-Maricopa  Indian 
Community  and  the  manager  of  the  tribal  farm- 
ing enterprise  should  be  executed  in  accordance 
with  the  requirements  of  section  2103  of  the  Re- 
vised   Statutes. 

Mastin  G.  White, 

Solicitor. 


Indian  Convicted  of  Murder  and  Sentenced 

TO  Death  by  State  Courts— Question  of 

Federal  Jurisdiction  as  Homicide 

Occurred  on  Trust  Allotment 


February  29,  1952. 

The  Honorable, 

The  Attorney  General. 

Sir: 

It  is  requested  that  you  cause  to  be  taken  what- 
ever action  is  necessary  to  secure  the  release  of 
Rayna  Tom  Carmen,  a  restricted  Mono  Indian, 
from  an  invalid  death  sentence  imposed  by  the 
State  of  California  for  a  homicide  allegedly  com- 
mitted on  April  23,  1950,  by  Mr.  Carmen  on  the 
Maggie  Jim  allotment,  Sacramento  93.  This  is  an 
Indian  trust  allotment  on  the  public  domain.  It  con- 
sists of  lots  6  and  7,  the  NW'4  NE14SW14,  and 
the  SW14SE1/4NW14.  sec.  7,  T.  8  S.,  R.  23  E., 
M.D.M. 

Mr.  Carmen  was  tried  for  murder  in  the  Supe- 
rior Court  of  Madera  County,  California,  in  June 
1950.  He  was  convicted.  His  conviction  was  re- 
versed on  appeal  to  the  Supreme  Court  of  Califor- 
nia, the  ground  of  the  reversal  being  the  failure  of 
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the  trial  court  ito  instruct  the  jury  on  the  possibility 
of  finding  him  guilty  ol  manslaughter.  On  retrial, 
he  pleaded  insanity  and,  upon  being  adjudged 
sane  by  the  jury,  he  was  again  convicted  of  murder 
and  sentenced  to  death.  He  is  now  imprisoned  in 
San  Quentin  prison  awaiting  execution  of  the 
sentence.  The  Supreme  Court  of  California  is 
scheduled  to  hear  an  automatic  appeal  in  this 
case  on  March  5,  1952. 

The  fact  that  the  homicide  was  committed  on 
an  Indian  trust  allotment  apparently  was  not 
raised  at  either  itrial  or  on  the  previous  appeal  to 
the  Supreme  Court  of  California.  The  nature  of 
the  site  of  the  homicide  was  discovered  during  the 
course  of  a  conversation  which  Miss  Rita  Singer, 
Area  Counsel  of  the  Bureau  of  Indian  Affairs  at 
Sacramento,  California,  had  with  Mr.  Carmen 
when  she  visited  him  at  his  request  on  January  26, 
1952.  A  subsequent  survey  has  confirmed  the  fact 
that  ithe  homicide  was  committed  on  an  Indian 
trust  allotment. 

It  is  our  opinion  that  sections  1 151-1 15.H  of 
Title  18,  United  States  Code,  precludes  the  State 
courts  from  taking  jurisdiction  of  any  of  the  ten 
major  crimes  committed  by  Indians  on  public 
domain  Indian  trust  allotments. 

We  previously  took  this  same  position  in  a  letter 
to  you  dated  November  24,  1950,  requesting  that 
appropriate  action  be  taken  on  the  behalf  of  Henry 
Castillo,  a  restricted  Indian  indicted  by  the  State 
of  New  Mexico  for  murder,  the  homicide  having 
occurred  upon  an  Indian  trust  allotment  outside 
the  exterior  boundaries  of  the  Navajo  Indian  res- 
ervation (your  file  JMM:MHH:rp  235033-82). 
Upon  Mr.  Castillo's  petition  for  a  writ  of  habeas 
corpus  {In  the  matter  of  Henry  Castillo,  Civil  No. 
1746,  United  States  District  Court  for  the  District 
of  New  Mexico) ,  Judge  Carl  A.  Hatch  on  Decem- 
ber 18,  1950,  delivered  an  oral  opinion,  in  the 
course  of  which  he  made  the  following  statement 
relative  to  18  U.S.C,  sees.   1151-1153: 

"Under  the  law  which  became  effective  in 
1948  the  District  Courts  of  the  United  States 
are  given  jurisdiction  in  certain  cases  where 
offenses  are  committed,  first,  upon  an  Indian 
reservation;  and  secondly  where  committed  in 
a  dep)endent  Indian  community;  and  thirdly 
where  they  are  committed  upon  lands,  the  In- 
dian title  to  which  has  not  been  extinguished. 
Under  the  third  provision  of  the  statute  it  is 
that  this  Court  has  jurisdiction.  If  it  does  it 
doesn't  come  under  either  of  the  first  two.  The 
petitioner  in  this  case  is  a  Navajo  Indian  re- 
siding upon  an  allotment  issued  to  his  father, 
a  Navajo  Indian.  That  allotment  was  never 
a  part  of  the  Indian  reservation,  as  I  under- 


stand the  stipulation  of  counsel,  but  was  a 
separate  tract  of  land  distinguished  and  apart 
from  the  Indian  reservation.  That  allotment 
under  the  stipulation  and  these  particular 
lands  upon  which  the  offense  was  committed, 
as  agreed  by  counsel,  was  an  allotment  made 
by  the  United  States  to  this  petitioner's  father 
and  the  title  to  which  was  held  in  the  United 
States  in  trust  for  a  period  of  25  years,  and 
that  period  has  not  expired.  Among  other 
conditions  of  the  allotment  is  a  prohibition 
against  alienation  during  that  period  of  time. 
The  United  States  Government  is  a  trustee  and 
holds  the  title  in  trust  for  this  petitioner's 
father  for  the  25-year  period;  as  I  understand 
it,  a  patent  will  issue  and  the  title  will  vest 
in  the  Indian,  without  any  restrictions  on 
alienation  or  otherwise.  I  think  clearly  title  to 
this  particular  land  comes  within  the  provision 
of  lands  the  Indian  title  to  which  has  not  been 
extinguished.  That  therefore  the  court  would 
have  jurisdiction  in  a  proper  case  of  the  offense 
and  that  jurisdiction  would  be  exclusive  and 
should  not  be  in  the  State  Courts." 

However,  the  petition  was  denied  on  the  ground 
the  petitioner  had  not  exhausted  his  remedies  in 
the  State  courts. 

As  the  Supreme  Court  of  California  is  scheduled 
to  hear  an  appeal  in  Mr.  Carmen's  case  on  March 
5,  you  are  respectfully  urged  to  take  immediate  ac- 
tion to  prevent  the  execution  of  the  State  court's 
sentence  and  to  arrange  for  the  trial  of  Mr.  Carmen 
by  the  Federal  court  having  jurisdiction  of  the 
offense  committed  by  him.  Mason  A.  Bailey,  Rob- 
ertson Building,  Madera,  California,  is  the  court- 
appointed  attorney  who  has  been  handling  Mr. 
Carmen's  defense  in  the  State  courts.  Mr.  Leonard 
M.  Hill,  Acting  Area  Director,  Bureau  of  Indian 
Affairs,  Sacramento,  California,  will  be  glad  to 
furnish  the  United  States  Attorney  with  whatever 
assistance  his  office  can  render,  including  the  aid  of 
Area  Counsel  Singer. 

Mastin  G.  White, 

Solicitor. 


Availability  of  Tribal  Funds  for 
Land  Acouisition 


M-36118 


March  IS,  1952. 


Interior    Department    Appropriation    Act,     1952— 
Moneys  in  Local  Tiibal  Treasuries. 

The  provision  in  the  Interior  Department  Appro- 
priation Act,   1952,  declaring  that  Indian  tribal 
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funds  shall  not  be  used  for  the  acquisition  of 
lands  or  water  rights  within  the  States  of  Nevada, 
Oregon,  Washington,  and  Wyoming  is  inap- 
plicable to  moneys  in  the  local  treasuries  of  In- 
dian tribes. 

Memorandum 

To:  The  Secretary  of  the  Interior 

From:        The  Solicitor 

Subject:     Availability    of    tribal     tunds    for    land 
acquisition 

In  a  memorandum  dated  January  9,  1952,  the 
Commissioner  of  Indian  Affairs  submitted  to  this 
office  certain  questions  concerning  the  scope  of  the 
limitation  in  the  Interior  Department  Appropria- 
tion Act,  1952  (Public  Law  136,  82nd  Cong.),  on 
the  use  of  Indian  tribal  funds  for  the  purpose  of 
acquiring  lands  or  water  rights  in  the  States  of 
Nevada,  Oregon,  Washington,  and  Wyoming. 

The  limitation  referred  to  above  is  stated  in  the 
second  proviso  of  the  following  paragraph  in  the 
current    appropriation    act    (p.    7)  : 

"In  addition  to  the  tribal  funds  authorized 
to  be  expended  by  existing  law,  there  is  hereby 
appropriated  $2,109,000  from  tribal  funds  not 
otherwise  available  for  expenditure  lor  the 
benefit  of  Indians  and  Indian  tribes,  including 
*  *  *  puichase  of  land  and  improvements  on 
land,  title  to  which  shall  be  taken  in  the  name 
of  the  United  States  in  trust  for  the  tribe  for 
which  purchased;  lease  of  lands  and  water 
rights  *  *  *  Provided,  That  in  addition  to 
the  amount  appropriated  herein,  tribal  funds 
may  be  advanced  to  Indian  tribes  during  the 
current  fiscal  year  for  such  purposes  as  may  be 
designated  by  the  governing  body  of  the  par- 
ticular tribe  involved  and  approved  by  the 
Secretary:  Provided,  however,  That  no  part 
of  this  appropriation  or  other  tribal  funds 
shall  be  used  for  the  acquisition  of  land  or 
water  rights  within  the  States  of  Nevada,  Ore- 
gon, Washington,  and  Wyoming,  either  inside 
or  outside  the  boundaries  of  existing  Indian 
reservations." 

One  of  the  problems  presented  in  the  Com- 
missioner's memorandum  is  whether  the  term 
"other  tribal  funds  "  in  the  second  proviso  of  the 
paragraph  quoted  above  refers  to  moneys  in  the 
local  treasuries  of  the  various  Indian  tribes  located 
in  the  States  of  Nevada,  Oregon,  Washington,  and 
Wyoming. 

These  moneys  arc  derived  from   the  disposition 


of  tribal  resources  or  the  grant  of  jjrivileges  by  the 
tribes.  They  are  not  required  to  be  deposited,  nor 
are  they  dejx)sited,  in  the  Treasury  of  the  United 
States.  No  appropriation  by  or  authorization  from 
the  Congress  is  required  in  order  to  permit  their 
expenditure.  Accordingly,  these  moneys  in  the  local 
treasuries  of  Indian  tribes  are  not  funds  of  the  sort 
customarily  dealt  with  by  the  Congress  in  appro- 
priation acts  or  in  permanent  legislation  relating 
to  tribal  funds. 

The  Department  does  not  exercise  any  control 
over  the  expenditures  of  moneys  in  the  local  trea- 
suries of  Indian  tribes,  except  as  may  be  required 
by  the  terms  of  charters  granted  to  the  tribes  pur- 
suant to  section  17  of  the  Indian  Reorganization 
Act  (25  U.S.C,  1946  ed.,  sec.  477).  In  most  in- 
stances, the  pertinent  provisions  of  Indian  tribal 
charters  only  require  departmental  approval  of 
contracts  made  by  the  tribes  when  the  considera- 
tion involved  exceeds  a  certain  amount. 

The  rule  of  ejusdem  generis  suggests  the  pro- 
priety of  the  conclusion  that  when  Congress,  in  the 
Interior  Department  Appropriation  Act,  1952, 
limited  the  use  of  "other  tribal  funds"  in  so  far 
as  the  acquisition  of  lands  or  water  rights  in  the 
States  of  Nevada,  Oregon,  Washington,  and  Wyo- 
ming was  concerned,  it  had  in  mind  only  tribal 
funds  in  the  Treasury  of  the  United  States,  over 
which  the  Congress  has  customarily  exercised  con- 
trol. It  is  not  to  be  assumed  that  Congress  in- 
tended, by  the  use  of  an  ambiguous  phrase  in  an 
appropriation  act,  to  enter  a  new  field  of  regulation 
over  the  affairs  of  Indian  tiibes,  by  imposing  on 
the  tribes  a  restriction  with  respect  to  tribal  moneys 
of  a  type  heretofore  wholly  outside  the  scope  of 
congressional  legislation. 

The  other  questions  presented  in  the  Commis- 
sioner's memorandum  pertain  to  the  scope  of  the 
second  proviso  in  the  paragraph  of  the  Interior 
Department  Appropriation  Act,  1952,  quoted 
above,  in  relation  to  tribal  funds  dejx)sited  in  the 
Treasury  of  the  United  States  and  appropriated 
by  the  Congress  or  advanced  to  Indian  tribes  by 
the  Secretary  of  the  Interior  pursuant  to  statutory 
authorizations.  Since  the  answers  to  these  questions 
are  not  clear,  and  since  any  views  expressed  by  the 
Solicitor's  Office  on  such  questions  woidd  not  be 
authoritative  inasmuch  as  expenditures  of  such 
funds  deposited  in  the  Treasury  of  the  LJnited 
States  are  subject  to  review  by  the  General  Ac- 
counting Office,  it  appears  that  these  questions 
should  be  submitted  to  the  Comptroller  General. 
Accordingly,  a  letter  to  the  Comptroller  General 
for  this  purpose  has  been  drafted  and  is  attached. 

Mastin  G.  White, 

Solicitor. 
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Enrollment  in  Menominee 
Tribe 


M-36123 


March  19,  1952. 


Acts  of  June  15,  1934  and  July  14,  1 939-" Auto- 
matic" Enrollment— Membership  by  Adoption. 

The  substantive  provisions  ot  section  4  ot  the  act 
of  June  15,  1934  respecting  eligibility  for  enroll- 
ment in  the  Menominee  Tribe  have  been  super- 
seded by  the  provisions  of  section  1  of  the  act  of 
July  14,  1939,  except  that  the  portion  of  section 
4  of  the  1934  act  dealing  with  the  enrollment  of 
persons  adopted  into  the  tribe  is  still  in  effect. 

The  procedural  provisions  of  the  act  of  June  15, 
1934  have  been  impliedly  repealed  by  the  act  of 
July  14,  1939. 

Under  the  present  law,  an  unenrolled  applicant 
who  was  born  prior  to  June  15,  1934  of  an  en- 
rolled parent  or  parents  residing  on  the  Menom- 
inee reservation  at  the  time  of  his  birth  is  en- 
titled, upon  the  presentation  of  a  proper  birth 
certificate,  to  be  "automatically"  enrolled  as  a 
member  of  the  tribe,  irresp>ective  of  the  quantum 
or  the  derivation  of  such  applicant's  Menominee 
blood. 

An  unenrolled  applicant  born  on  or  subsequent  to 
June  15,  1934  of  parents  residing  on  the  Me- 
nominee reservation  at  the  time  of  his  birth  is 
entitled,  upon  the  presentation  of  a  proper  birth 
certificate,  to  be  "automatically"  enrolled  as  a 
member  of  the  Menominee  tribe  if  at  least  one 
of  his  parents  was  an  enrolled  member  of  the 
tribe  and  such  applicant  jx>ssesses  at  least  one- 
fourth  of  Menominee  Indian  blood  (irrespective 
of  the  derivation  of  such  blood)  . 

An  unenrolled  applicant  properly  adopted  by  the 
Menominee  Tribe  is  entitled  to  enrollment  on 
the  tribal  roll.  Eligibility  for  adoption  depends 
upon  the  possession  of  at  least  one-fourth  of 
Menominee  Indian  blood  derived  through  an 
ancestor  or  ancestors  who  did  not  participate  in 
the  Half  Breed  Payment  of  1849. 


Memorandum 

To:  The  Commissioner  of  Indian  Affairs 

From:        The  Solicitor 

Subject:     Enrollment  in  Menominee  Tribe 

This   is   with   reference    to   your   memorandum 
transmitting  a  group  of  applications  from  various 


individuals  for  enrollment  in  the  Menominee 
Tribe  of  Wisconsin,  pursuant  to  the  provisions  of 
the  act  of  June  15,  1934  (48  Stat.  965) ,  as  modified 
by  the  act  of  July  14,  1939   (53  Stat.  1003) . 

Like  other  Indian  tribes,  the  Menominee  Tribe 
had  a  "tribal  roll"  of  its  members  prior  to  the 
passage  of  the  act  of  June  15,  1934.  Before  the 
adoption  of  that  statute,  enrollment  in  the  tribe 
was  primarily  a  matter  for  consideration  by  the 
governing  body  of  the  tribe,  and  neither  the  quan- 
tum nor  derivation  of  the  blood  of  an  apj)licant 
was  decisive.  As  in  the  case  of  other  Indian  tribes 
which  were  not  governed  by  sj:>ecial  legislation, 
membership  de|)ended  upon  birth  or  adoption  into 
the  tribe,  the  maintenance  of  tribal  relations,  and 
recognition  of  membership  by  the  tribe. 

The  act  of  June  15,  1934,  laid  down  new  proce- 
dural and  substantive  requirements  concerning  en- 
rollment in  the  Menominee  Tribe.  Section  I  of 
the  1934  act  directed  the  Secretary  of  the  Interior 
to  prepare  a  "certified  roll"  of  the  membership 
in  the  tribe,  to  consist  of  the  names  already  on  the 
tribal  roll  on  the  date  of  the  enactment  of  the 
act,  and  of  such  other  names  as  the  Secretary  might 
subsequently  add  to  the  roll  in  accordance  Avith 
the  provisions  of  the  act.  Sections  2  and  3  of  the 
act  provided  that  applications  for  enrollment  in 
the  Menominee  Tribe  should  be  made  to  the  Sec- 
retary of  the  Interior,  who,  at  the  close  of  each 
fiscal  year,  should  certify  a  list  of  the  applicants 
to  the  General  Council  of  the  Menominee  Tribe 
for  consideration  by  the  Council,  and  that  no  ac- 
tion should  be  taken  by  the  Secretary  on  the  appli- 
cations until  at  least  one  year  had  elapsed  from  the 
date  of  the  certification  of  the  list  to  the  Council. 
Section  6  of  the  act  provided  a  right  of  appeal  to 
the  United  States  District  Court  for  the  Eastern 
District  of  Wisconsin  from  any  action  taken  by  the 
Secretary  on  an  application  for  enrollment,  and 
this  right  of  appeal  was  made  available  not  only 
to  aggrieved  applicants  but  to  the  General  Council. 
Section  4  of  the  act  introduced  new  substantive 
requirements  concerning  quantum  derivation  of 
Menominee  Indian  blood,  as  follows: 

"No  person  whose  name  does  not  appear  on 
the  tribal  roll  of  the  Menominee  Indian  Tribe 
on  the  date  of  the  enactment  of  this  Act  shall 
hereafter  be  eligible  to  enrollment  unless 
he  possesses  at  least  one  fourth  of  Menominee 
Indian  blood,  and  any  person  possessing 
one  fourth  or  more  of  Menominee  Indian 
blood  who  has  been  or  may  be  born  of  parents 
residing,  at  the  time  of  such  birth,  upon  the 
Menominee  Reservation,  at  least  one  of  whom 
is    an    enrolled    member    of    the    Menominee 
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Tribe,  or  has  been  or  may  be  adopted  by  the 
Menominee  Tribe,  shall  be  entitled  to  have 
his  name  placed  on  the  tribal  roll  by  the  Sec- 
retary ot  the  Interior  in  the  manner  provided 
for  in  this  Act  and  shall  be  entitled  to  all  the 
privileges  of  membership  in  said  tribe:  Pro- 
x'idcd,  That  no  person  who  participated  in  the 
so-called  'Half  Breed  Payment  of  1849'  shall, 
for  the  purposes  of  enrollment  as  a  member  of 
the  tribe,  be  considered  as  possessing  any  Me- 
nominee Indian  blood,  and  no  person  claim- 
ing to  possess  one  fourth  or  more  of  Menom- 
inee Indian  blood  shall  hereafter  be  placed 
on  the  tribal  roll  unless  he  can  establish  the 
fact  that  he  possesses  the  required  one  fourth 
or  more  of  Menominee  Indian  blood  as  a 
descendant  of  a  person  or  persons  possessing 
Menonrinee  Indian  blood  other  than  those  per- 
sons who  participated  in  the  so-called  'Half 
Breed  Payment  of  1849.'  " 

A  "certified  roll"  of  the  Menominee  Tribe  was 
prepared  pursuant  to  the  1934  act  and  the  regula- 
tions of  May  28,  1935  (25  CFR,  Part  51)  ,  and  the 
roll  so  prepared  was  approved  by  the  Secretary  of 
the  Interior  on   December  27,    1935. 

The  experience  of  applicants  for  enrollment 
under  the  1934  act  soon  led,  however,  to  increasing 
dissatisfaction  with  its  provisions.  The  elaborate 
enrollment  procedure  prescribed  by  sections  2  and 
3  of  the  act  was  contrasted  unfavorably  with  the 
simplicity  of  the  pre-existing  procedure,  under 
which  children  of  members  of  the  Menominee 
Tribe  who  resided  on  the  Menominee  Reservation 
and  participated  in  its  affairs  were  automatically 
enrolled  by  the  Superintendent  without  any  in- 
quiry into  the  quantum  or  derivation  of  their 
blood.  It  was  discovered  also  that  there  were  some 
Menominee  Indians  who  had  not  been  listed  on  the 
tribal  roll,  and  who,  therefore,  had  not  been  listed 
on  the  certified  roll.  It  was  felt,  moreover,  that 
too  many  applicants  for  enrollment  were  being 
disqualified  because  of  the  relationship  of  the  ap- 
plicants to  ancestors  who  had  participated  in  the 
Half  Breed  Payment  of  1849,  or  because  of  diffi- 
cidties  in  determining  the  quantum  of  their  blood. 

The  result  of  this  dissatisfaction  was  the  adop- 
tion of  the  act  of  July  14,  1939.  It  contains  two 
sections.  Section  1  of  the  1939  act  provides  as 
follows: 

"That,  regardless  of  the  Act  of  June  15,  1934 
(48  Stat.  L.  965) ,  upon  receipt  of  proper  birth 
certificates  the  names  of  unenrolled  living 
Menominee  Indian  children  born  prior  to  that 
date  of  an  enrolled  parent  or  parents  residing 


on  the  reservation  at  the  time  of  their  birth, 
and  the  names  of  children  born  thereafter 
otherwise  qualified  under  section  4  of  said  Act 
but  irrespective  of  the  derivation  of  their 
Menominee  blood,  shall  be  automatically 
placed  upon  the  official  roll  approved  on  De- 
cember 27,  1935;  and  such  children  shall  be 
entitled  to  participate  in  any  tribal  payments 
made  between  the  time  of  their  birth  and 
enrollment." 

Section  2  of  the   1939  act  provides: 

"That  Secretary  of  the  Interior  is  hereby 
authorized  and  directed  on  or  before  Jime  30, 
1941,  to  investigate  and  determine  the  correct 
degree  of  Menominee  Indian  blood  of  every 
person  whose  name  appears  on  the  basic  offi- 
cial roll  as  originally  approved  December  27, 
1935.  1  he  determination  made  by  the  Secre- 
tary of  the  Interior  shall  be  final  and  con- 
clusive for  enrollment  purposes  under  the 
Act  of  June  15,  1934,  as  modified  herein,  and 
any  changes  necessary  to  conform  to  such  de- 
termination shall  be  made  in  the  appropriate 
column  of  said  roll." 

So  far  as  its  substantive  provisions  are  concerned, 
the  1939  act  represented  a  compromise  between  the 
policy  prevailing  in  matters  of  enrollment  prior  to 
the  adoption  of  the  1934  act  and  the  far  more 
stringent  requirements  of  the  1934  act.  Section  1 
of  the  1939  act  was  designed  to  provide  for  the 
"automatic"  enrollment,  upon  the  receipt  of  proper 
birth  certificates,  of  (1)  any  living  ciiild  born 
prior  to  June  15,  1934,  of  an  enrolled  parent  or 
parents  residing  on  the  Menominee  Reservation 
at  the  time  of  his  birth,  irrespective  of  the  quantum 
or  the  derivation  of  the  child's  Menominee  blood, 
and  (2)  any  child  born  on  or  subsequent  to  June 
15,  1934,  of  parents  residing  on  the  Menominee 
Reservation  at  the  time  of  his  birth,  if  at  least  one 
of  the  parents  was  an  enrolled  member  of  the 
Menominee  Tribe  and  the  child  possessed  at  least 
one-fourth  of  Menominee  Indian  blood  (even 
though  the  derivation  of  that  blood  might  be 
traced  through  an  ancestor  who  had  participated 
in   the  Half  Breed   Payment  of    1849). 

Because  of  inconsistencies  in  the  two  sections 
with  respect  to  eligibility  for  enrollment,  it  appears 
that  the  provisions  of  section  1  of  the  1939  act,  as 
summarized  in  the  preceding  paragraph,  have 
superseded  the  provisions  of  section  4  of  the  1934 
act,  except  that,  since  the  later  section  does  not 
cover  the  matter  of  enrolling  persons  adopted  into 
the  tribe,  the  portion  of  section  4  of  the  1934  act 
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dealing  with  this  subject  is  still  in  ettect.  Section  4 
provides  for  the  enroUment  of  any  person  who 
"has  been  or  may  be  adopted  by  the  Menominee 
Tribe."  However,  membership  in  the  tribe  by 
adoption  cannot  be  effected  under  section  4  unless 
the  person  adopted  possesses  at  least  one-fourth 
of  Menominee  Indian  blood  derived  through  an 
ancestor  or  ancestors  who  did  not  participate  in 
the  Half  Breed  Payment  of   1849. 

We  turn  now  to  a  consideration  of  the  effect  of 
the  19S9  act  upon  the  procedural  requirements  of 
sections  2,  3,  and  6  of  the  1934  act.  Although  the 
later  statute  is  not  cast  in  the  form  of  a  repeal  or 
amendment  of  the  earlier  one,  it  is  difficult  to  es- 
cape the  conclusion  that  the  1939  act  constituted  a 
repeal  of  the  procedural  provisions  of  the  1934  act 
by  implication.  The  procedural  provisions  of  the 
two  statutes  sitand  in  irreconcilable  contradiction 
to  each  other.  The  1934  act  provided  an  elab- 
orate administrative  and  judicial  procedure  for 
determining  the  rights  of  applicants  to  enrollment 
in  the  Menominee  Tribe.  The  1939  act  not  only 
provided  a  far  simpler  automatic  procedure  based 
merely  upon  the  presentation  of  proper  bii  th  cer- 
tificates, but  its  substantive  provisions,  which  left 
only  the  possibility  of  adoption  in  addition  to 
"automatic"  enrollment,  made  the  older  and  more 
elaborate  procedure  wholly  inapplicable.  An  ap- 
plication for  adoption  must  necessarily  be  made  to 
the  tribal  governing  body  rather  than  to  the  Sec- 
retary of  the  Interior,  who  can  only  approve  or 
disapprove  the  action  taken.  Moreover,  adoption 
cases  would  be  so  uncommon  after  1939  that  it 
would  be  quite  absurd  to  suppose  that  the  elabo- 
rate procedural  requirements  of  the  1934  act, 
which  included  the  certification  by  the  Secretary  of 
the  Interior  of  lists  of  applicants  to  the  tribal  gov- 
erning body,  were  intended  to  apply.  Certainly, 
the  provisions  of  the  1934  act  relating  to  judicial 
review  of  Secretarial  action  could  have  no  applica- 
tion in  cases  of  adoption,  which  is  not  a  matter  of 
right. 

In  view  of  the  repeal  of  the  procedinal  require- 
ments of  the  1934  act  by  the  1939  act,  their  reten- 
tion in  the  regulations  of  the  Department  govern- 
ing the  enrollment  of  Menominee  Indians  must  be 
regarded  as  extremely  confusing.  It  appears  that 
when  regulations  were  promulgated  on  September 
9,  1942  (7  F.R.  7075),  in  order  to  effectuate  the 
provisions  of  the  1939  act,  the  Department  merely 
supplemented  the  original  regulations  of  May  28, 
1935.  Thus,  sections  51.2,  51.3,  51.4,  51.5,  51.13, 
51.14,  and  51.19  appear  to  have  been  added  to  the 
original  regidations  without  any  real  consideration 
of  the  question  of  the  consistency  of  the  original 
regulations  with  the  provisions  of  the  1939  act.  In 


this  connection,  attention  is  called  to  the  fact  that 
section  51.12,  which  was  retained  from  the  original 
regulations,  excludes  from  enrollment  the  descen- 
dants of  all  participants  in  the  Half  Breed  Payment 
of  1849,  although  this  is  entirely  inconsistent  with 
section  51.4  of  the  regidations  and  with  .section  1 
of  the  1939  act,  which  made  the  derivation  of  the 
blood  of  an  applicant  wholly  inmiatcrial  in  all 
cases   except    those   of   adoption. 

The  regulations  in  25  CFR,  Part  51,  should  be 
revised  to  eliminate  the  provisions  which  are  based 
on  the  jjrocedural  requirements  of  the  1934  act, 
and  any  other  obsolete  provisions.  The  revised 
regulations  should  make  provision  for  the  "auto- 
matic" enrollment  of  the  two  classes  of  persons 
mentioned  in  section  1  of  the  1939  act,  and  for  the 
enrollment  of  persons  adopted  into  the  tribe  in 
accordance  with  section  4  of  the  1934  act.  Since  it 
is  conceivable  that  the  right  of  an  occasional  appli- 
cant for  enrollment  may  be  disputed,  provision 
shoidd  be  made  in  the  revised  regulations  for  the 
taking  of  successive  appeals  to  the  Commissioner 
and  to  the  Secretary  from  actions  of  the  Super- 
intendent   in    matters    of    enrollment. 

While  this  office  does  not  propose  to  comment 
in  detail  iqjon  the  individual  applications  submit- 
ted with  yoin-  memorandum,  some  general  com- 
ments may  be  in  order.  In  some  instances,  the  rele- 
vant facts  are  not  clearly  developed.  In  certain 
other  instances,  applicants  have  been  denied  en- 
rollment despite  the  fact  that  they  clearly  seem  to 
be  entitled  to  "automatic"  enrollment.  The  error 
most  commonly  made,  perhaps,  in  considering  the 
applicants  has  been  to  assume  that  the  derivation 
of  an  applicant's  blood  through  an  ancestor  who 
participated  in  the  Half  Breed  Payment  of  1849 
is  always  relevant,  whereas  it  is  now  relevant  only 
in  cases  of  adoption. 

Moreover,  it  appears  that  a  number  of  appli- 
cants eligible  for  membership  in  the  tribe  by  adop- 
tion have  been  denied  enrollment  without  any 
consideration  having  been  given  to  the  possibility 
of  making  them  members  of  the  tribe  by  adoption. 
These  cases  should  be  reconsidered  by  the  Gen- 
eral Council  of  the  Menominee  Tribe. 

The  applications  for  enrollment  are  returned  to 
you  for  processing  in  accordance  with  the  com- 
ments   contained    in    this    memorandum. 

This  office  is  prepared  to  render  any  assistance 
which  you  may  request  in  revising  the  regidations, 
or  in  handling  any  of  the  individual  applications 
for  enrollment. 

Mastin  G.  White, 

Solicitor. 
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Indians— Probate— Presumption  of  Death 

The  statutory  authority  of  the  Secretary  of  the 
Interior  to  determine  the  heirs  of  deceased  In- 
dians carries  with  it,  by  necessary  impUcation, 
the  authority  to  determine  whether  a  particular 
Indian  is  deceased;  and,  in  a  proper  case,  the 
Secretary  of  the  Interior  may  rely  upon  a  pre- 
sumption of  death  and  order  the  distribution 
of  the  restricted  estate  of  the  decedent. 

When  an  Indian  has  been  absent  from  his  home 
for  32  years,  without  any  information  being  re- 
received  concerning  his  whereabouts  or  con- 
tinued existence,  and  the  circumstances  of  the 
case  indicate  that  no  other  presumed  explanation 
of  the  long  absence  would  be  as  convincing  as 
the  presumption  of  his  death  during  that  period, 
it  is  proper  for  the  Secretary  of  the  Interior  to 
presume  his  death  and  to  set  in  motion  proceed- 
ings for  the  determination  of  his  heirs  and  the 
distribution  of  his  restricted  estate. 

Memorandum 

To;  The  Secretary  of   the  Interior 

From:        The  Solicitor 

Subject;     Determination    of    heirs    of    Columbus 
Tulee. 

The  Commissioner  of  Indian  Affairs  has  sub- 
mitted the  case  of  Columbus  Tulee,  Yakima  allot- 
tee No.  2860,  who  disappeared  from  his  home  in 
1920.  His  putative  heirs  have  requested  that  the 
Department  presume  his  death  and  distribute  his 
estate. 

The  record  shows  that  on  January  10,  1920, 
Columbus  Tulee  disappeared  from  his  home  near 
Toppenish,  Washington,  after  his  father,  David 
Tulee,  had  been  killed.  There  is  agreement  that 
Columbus  Tulee  killed  his  father.  The  immediate 
family,  consisting  of  a  sister,  Annie  Tulee  Johan- 
sen,  and  a  brother,  Sampson  Tulee,  stated  that  the 
homicide  resulted  from  a  quarrel  over  the  use  of 
money.  Other  witnesses  claim  that  Columbus  Tulee 
discovered  his  father  committing  incest  with  his 
sister,  Annie,  and  that,  while  in  a  rage,  he  killed 
his  father. 

There  is  evidence  in  the  record  indicating  that 
Columbus  Tulee  attempted  a  crossing  of  the 
Columbia  River  on  or  about  the  evening  of  Jan- 
uary 11,  1920.  The  remains  of  a  crude  raft  that  he 


had  constructed   for  his   attempted   crossing  were 

found  a  few  miles  downstream  the  following  day. 

By  virtue  of  section  1  of  the  act  of  June  25.  1910 

(36  Stat.  855,  25  U.S.C,  1946  ed.,  372)  ,  and  other 
applicable  statutory  provisions,  the  authority  to 
determine  the  heirs  of  deceased  Indians  is  vested 
in  the  Secretary  of  the  Interior.  Implicit  in  this 
authority  is  the  power  to  determine  whether  a 
particular  Indian  is  deceased.  The  Secretary  of  the 
Interior  has  repeatedly  exercised  the  authority 
to  presume  that  an  Indian  is  dead  and,  based  on 
that  presumption,  to  distribute  the  estate  of  the 
decedent.  Estate,  of  Edward  M.  Morrison,  Chip- 
pewa allottee  No.  83  (file  No.  46688-1925)  ;  Es- 
tate of  Alec  Patton,  Paiute  allottee  No.  7  (file 
No.  35655-1926)  ;  Estate  of  Ben  Harrison,  Makah 
allottee  No.  121  (file  No.  36151-1931);  Estate  of 
Charles    Bennett,    Bad    River    Chippewa    allottee 

(files  Nos.  30125-1921  and  46051-38). 

The  State  of  Washington,  where  Columbus 
Tulee  resided  when  he  disappeared  and  in  which 
his  property  is  located,  follows  the  common  law  in 
the  presumption  of  death  after  an  unexplained  ab- 
sence. Washington  was  admitted  to  statehood  in 
1889.  The  earliest  reported  Washington  case  in- 
volving death  by  presumption  is  that  of  Scott  v. 
McNeal,  5  Wash.  309.  31  Pac.  873  (1892),  judg- 
ment reversed  154  U.S.  34  (1894) .  That  case  ap- 
proved, without  much  discussion,  the  declaration 
of  death  of  a  man  who  had  been  absent  from  his 
home,  without  explanation  or  communication, 
for  seven  years.  It  was  reversed  on  other  grounds 
by  the  United  States  Supreme  Court.  In  Butler  v. 
Supreme    Court,    I.O.F.,     101     Pac.    481,    482-483 

(Wash.,   1909)  ,  it  is  stated: 

"*  *  *  It  seems  to  be  well  settled  that 
the  presumption  of  death  attaches  when  a 
party  has  been  absent  for  seven  years  without 
tidings  of  his  existence.  *    *   *" 

Accord;  Fordyce  v.  Modern  Woodmen  of  America, 
129  Wash.  364,  225  Pac.  434  (1924)  ;  Peterson  v. 
Northwestern  Mutual  Life  Innirance  Co.,  134 
Wash.  172,  235  Pac.  15  (1925)  ;  Ireland  v.  Metro- 
politan Life  Insurance  Co.,  184  Wash.  1,  49  P.  2d 
469  (1935)  ;  Howard  v.  Equitable  Life  Assurance 
Society  of  United  States,  197  Wash.  230,  85  P.  2d 
253  (1938).  Of  course,  the  presumption  of  death 
is  rebuttable.  See  Shaw  v.  Prudential  Insurance 
Company  of  America,  158  Wash.  43,  290  Pac.  694 
(1930). 

In  the  case  of  Columbus  Tulee,  the  absentee  has 
been  away  from  his  home  and  family  for  32  years, 
without  any  tidings  of  his  existence.  The  record 
shows  that  he  may  have  drowned  while  attempt- 
ing   to    cross    the    Columbia    River    on    or    about 
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January  11,  1920.  Although  he  lelt  considerable 
land  and  money  behind  him,  he  has  since  made 
no  effort  to  receive  benefits  from  his  property. 

On  the  other  hand,  it  is  necessary  to  consider 
that  the  reason  for  Columbus  Tulce's  departure 
apparently  was  the  homicide  which  he  had  com- 
mitted, and  that,  under  such  circumstances,  he 
would  have  been  reluctant,  it  alive,  to  return 
home.  Also,  there  have  been  rumors  that  he  has 
since  been  seen  alive.  However,  the  testimony  in 
the  record  concerning  these  rumors  is  unconvinc- 
ing. It  abounds  with  internal  and  external  incon- 
sistencies. Because  ol  this,  and  because  it  is  well 
known  that  the  incident  of  a  person  being  miss- 
ing nearly  always  residts  in  many  reports  based 
on  mistaken  identification,  it  seems  reasonable  to 
place   very    little   credence   on    this    testimony. 

According  to  the  law  of  the  State  of  Washing- 
ton, a  trier  of  facts  in  such  a  case  is  at  liberty  to 
consider  all  these  circimistances  and  to  infer 
whether  death  or  something  else  most  fairly  ac- 
coimts  for  the  absence. 

No  other  presumed  explanation  of  the  utter 
silence  of  Columbus  Tulee  for  32  years  would  be 
as  convincing  as  the  presumption  of  his  death 
during  that  time. 

On  June  12,  1929,  the  Superior  Court  of  Yakima 
County,  Washington,  declared  Columbus  Tulee 
dead  by  presumption,  and  ordered  the  unrestricted 
portion  of  his  estate  (valued  at  about  $3,000) 
distributed  to  his  heirs. 

I  believe,  therefore,  that  the  Secretary  may  ap- 
propriately presume  Columbus  Tulee  to  be  dead 
and  that  he  may  properly  set  in  motion  proceed- 
ings for  the  determination  of  his  heirs  and  the 
distribution  of  his  es'tate.  A  draft  of  an  order  along 
that  line  is  attached  for  your  consideration. 

Mastin  G.  WHrrr, 

Solicitor. 
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Statutory  Interpretation— Surplus  Property— Appli- 
cation of  Federal  Property  and  Administrative 
Services  Act  of  1949  to  Indian  Property. 

The  provisions  of  the  Federal  Pro|:>erty  and  Ad- 
ministrative Services  Act  of  1949,  relating  to  the 
disposition  of  surplus  property,  have  no  appli- 
cation to  property  owned  by  an  Indian  tribe. 


Memorandum 

To:  The  Administrative  Assistant  Secretary 

From:        The  Acting  Solicitor 

Subject:     Sale  of  Menominee  Intlian  Mills  House 
No.  .36 

You  have  referretl  to  this  office  for  review  the 
attached  request  of  the  Bureau  of  Indian  Affairs 
for  authority  to  sell  Menominee  Indian  Mills 
House  No.  36  to  a  member  of  the  Menominee 
Tribe.  The  authority  cited  for  the  sale  is  section 
.5  of  the  Menominee  Indian  Mills  Act  of  1908  (3.5 
Stat.   5\,  .52). 

A  member  of  your  staff  has  informally  tjues- 
tioned  the  applicability  of  the  Menominee  Indian 
Mills  Act,  on  the  ground  that  the  house  in  ques- 
tion may  be  regarded  as  "surplus  property"  which 
is  subject  to  disposition  only  in  accordance  with 
the  provisions  of  the  Federal  Property  and  Ad- 
ministrative Services  Act  of  1949  (63  Stat.  377, 
41  U.S.C,  1946  ed..  sec.  233),  as  amended  Sep- 
tember 5,  1950  (Public  Law  754,  81st  Cong.).  The 
doubt  about  the  matter  appears  to  be  induced  by 
a  memorandum  from  the  .Solicitor  to  the  Secretary 
ol  the  Interior  dated  May  7,  1947,  in  which  the 
term  "public  property"  as  used  in  section  4  of  the 
Administrative  Procedure  Act  (60  ,Stat.  237,  25 
U.S.C,  1946  ed.,  sec.  1003),  was  interpreted  to 
include  property  held  by  the  United  States  in  trust 
for  Indians.  A  like  interpretation  of  the  provisions 
of  the  Federal  Property  and  Administrative  Ser- 
vices Act  of  1949,  it  is  argued,  would  require  that 
the  provisions  of  that  act  be  applied  in  disposing 
of    Menominee    Indian    Mills    House    No.    36. 

The  interpretation  of  the  words  "public  prop- 
erty" as  used  in  the  Administrative  Procedure  Act 
was  based  on  legislative  history  of  that  enactment 
from  which  it  appeared  that  that  term  was  in- 
tended to  "include  pro|)erty  held  by  the  United 
■States  in  trust  or  as  guardian,  as  Indian  property 
is  often  held."  See  House  Report  No.  1980,  79th 
Congress,  2d  session,  at  page  23.  The  Federal  Prop- 
erty and  Administrative  Services  Act  has  no  simi- 
lar legislative  background,  and  it  is  quite  clear 
from  a  reading  of  the  act  itself  that  the  provisions 
thereof  dealing  with  disposition  of  surplus  prop- 
erty were  not  intended  to  apply  to  Indian  owned 
property. 

.^s  Menominee  Indian  Mills  House  No.  36  be- 
longs to  the  Menominee  Indian  Tribe  and  not  to 
the  United  States,  the  provi.sions  of  the  Federal 
Property  and  Administrative  .Services  Act  have  no 
application  to  the  disposition  of  that  house.  As  the 
house,  along  with  many  others  of  a  similar  nature, 
appears  to  have  been  erected  for  the  purpose  of 
housing  employees  of  the  Menominee  Indian  Mills, 
it  may  be  properly  regarded  as  a  part  of  the  "saw- 
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mill  and  manufacturing  plant,"  within  the  mean- 
ing of  those  words  as  used  in  section  5  of  the 
Menominee  Indian  Mills  Act  of  1908.  As  such,  the 
house  is  subject  to  disposition  under  provisions 
of  that  section. 

W.  H.  Flanery, 

Acting  Solicitor. 


Cancellation  of  Reimbursable  Charges 
Against  Indian  Lands 


M-36029 


May  14,  1952. 


Indians— Statutory  Construction— Authority  of  the 
Secretary  of  the  Interior. 

The  statutory  authority  of  the  Secretary  of  the  In- 
terior to  adjust  or  cancel  reimbursable  charges 
of  the  United  States  existing  as  debts  against 
individual  Indians,  whenever  the  Secretary  finds 
such  action  to  be  equitable  and  just  in  considera- 
tion of  'the  circumstances  under  which  the 
charges  were  incurred,  extends  to  reimbursable 
charges  growing  out  of  the  purchase  of  water 
rights  for  the  irrigation  of  allotted  lands  of  in- 
dividual Indians  and  the  payment  of  accrued 
operation  and  maintenance  charges  against  their 
lands. 

Memorandum 

To:  The  Secretary 

From:        The  Solicitor 

Subject:  Cancellaition  of  reimbursable  charges 
against  Indian  lands  within  the  Oroville- 
Tonasket  Irrigation  District,  Washington 

I  have  been  requested  to  express  an  opinion  on 
the  question  whether  reimbursable  charges  against 
Indian  lands  in  the  Oroville-Tonasket  Irrigation 
District,  Washington,  may  be  canceled  by  the  Sec- 
retary of  the  Interior  pursuant  to  the  provisions  of 
the  Leavitt  Act  of  July  1,  1932  (47  Stat.  564,  25 
U.S.C,  1946  ed.,  sec  386a)  . 

The  charges  involved  in  this  inquiry  were  in- 
curred pursuant  to  the  provisions  of  the  acts  of 
May  18,  1916  (39  Stat.  123,  155-156)  and  Mav  24, 
1922  (42  Stat.  522,  579).  The  first  of  these' acts 
made  a  reimbursable  appropriation  of  $95,000  to 
be  used  for  the  purchase  of  water  rights,  and  the 
payment  of  operation  and  maintenance  costs  dur- 
ing the  first  year,  in  connection  with  the  irrigation 
of  1,401  acres  of  Indian  land  located  within  the 
Oroville-Tonasket  Irrigation  District.  Under  the 
act  of  May  24,  1922,  \he  sum  of  $12,112.97  was 
expended  in  order  to  pay  accrued  operation  and 


maintenance  charges.  Both  acts  provided  for  the 
imposition  of  liens  on  the  Indian  lands  for  charges 
remaining  unpaid  at  the  time  of  the  sale  of  the 
lands  or  the  issuance  of  patents  in  fee  for  them. 
At  the  present  time,  492.53  acres  of  the  original 
1,401  acres  of  Indian  land  remain  in  Indian  owner- 
ship. The  reimbursable  water-right  charges  against 
the  492.53  acres  remaining  in  Indian  ownership 
amount  to  |33,398.46;  and,  in  addition,  there  re- 
main unpaid  by  the  Indian  owners  reimbursable 
operation  and  maintenance  charges  aggregating 
.18,187.73  for  this  acreage. 

rhe  Leavitt  Act  provides  in  part  as  follows: 

"The  Secretary  of  the  Interior  is  hereby 
authorized  and  directed  to  adjust  or  eliminate 
leimbursable  charges  of  the  Government  of  the 
United  States  existing  as  debts  against  indi- 
vidual Indians  or  tribes  of  Indians  in  such  a 
way  as  shall  be  equitable  and  just  in  con- 
sideration of  all  of  the  circumstances  imder 
which  such  charges  were  made  *   *    *." 

As  the  charges  under  consideration  here  clearly 
represent  "reimbursable  charges  of  the  Government 
of  the  United  States  existing  as  debts  against  in- 
dividual Indians",  it  is  clear  that  the  Secretary  has 
authority  to  cancel  the  charges,  in  whole  or  in 
part,  if  the  Secretary  finds  that  such  action  is 
"equitable  and  just  in  consideration  of  all  the 
circumstances  under  which  the  charges  were  made". 
This  conclusion  is  in  accordance  with  that  reached 
in  my  memorandum  to  the  Commissioner  of  In- 
dian Affairs  dated  March  23,    1948    (M-35032)  . 

In  determining  whether  the  authority  conferred 
by  the  statute  should  be  exercised,  the  Secretary 
is  invested  with  very  broad  discretion. 

The  record  indicates  that  the  1916  action  of  the 
Congress  in  authorizing  the  accjuisition  of  water 
rights  for  the  Indian  lands  was  taken  primarily  for 
the  benefit  of  the  Oroville-Tonasket  Irrigation  Dis- 
trict. Without  such  legislation,  the  Indian  lands 
coiUd  not  have  been  made  part  of  the  district.  The 
moneys  used  in  acquiring  the  water  rights  for  the 
Indian  lands  were  turned  over  to  the  district  and 
were  used  for  the  purjxvse  of  retiring  or  reducing 
the  district's  indebtedness.  While  there  is  some 
indication  in  the  record  that  the  Indians  were  in 
favor  of  the  acquisition  of  the  water  rights,  there  is 
nothing  to  show  that  they  were  informed  either 
(1)  that  reimbursement  to  the  United  States  of 
the  purchase  price  and  of  the  amount  advanced  for 
the  payment  of  operation  and  maintenance  costs 
would  have  to  be  made  by  them,  or  (2)  that  their 
lands  were  to  be  impressed  with  liens  to  ensure 
such   reimbursement. 

The  benefits  which  the  Indians  were  expected  to 
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derive  from  the  acquisition  ol  the  water  rights  have 
not  been  realized.  A  report  submitted  to  the  Com- 
missioner ot  Indian  Affairs  on  September  2^,  1947, 
by  Paul  F.  Henderson,  District  Engineer,  shows 
that  practically  all  of  the  Indian  lands  against 
which  the  charges  under  consideration  were  as- 
sessed have  lain  idle  for  many  years;  that  in  most 
cases  the  water  has  never  been  used;  that  in  some 
cases  water  was  put  on  land  that  was  not  suitable 
for  irrigation;  that  some  of  the  tracts  are  located 
a  considerable  distance  from  the  main  canal,  and 
laterals  have  never  been  constructed  to  them;  that 
the  high  operation  and  maintenance  assessments 
required  highly  specialized  crops,  which  were  be- 
yond the  financial  means  of  the  Indians;  and  that, 
notwithstanding  the  fact  that  Congress  in  the  act 
of  December  29,  1942  (56  Stat.  1082) ,  authorized 
the  Secretary  of  the  Interior  to  enter  into  a  con- 
tract with  the  district  for  the  repair  and  rehabili- 
tation, at  a  cost  of  not  to  exceed  $1.5,000,  of  cer- 
tain irrigation  canals,  laterals,  and  sublaterals  nec- 
essary for  the  delivery  of  water  to  irrigate  the  In- 
dian lands,  no  such  contract  was  ever  made.  At  the 
time  of  the  Henderson  report,  water  was  being 
used  on  but  27  acres  of  land  embraced  in  three 
Indian  allotments,  and  the  district,  because  of  the 
limited  capacity  in  their  main  canal  flumes,  was 
not  in  a  position  to  provide  water  for  additional 
Indian  lands. 

The  circimistances  related  above  are  amply  suffi- 
cient, in  my  opinion,  to  warrant  the  cancellation, 
pursuant  to  the  authority  conferred  on  you  by 
the  Leavitt  Act,  of  the  entire  amount  of  the  charges 
involved  here,  on  the  ground  that  such  action 
woidd  be  "equitable  and  just  in  consideration  of 
all  of  the  circumstances  under  which  such  charges 
were  made." 

An  order  proposing  to  cancel  the  charges  is  sub- 
mitted for  your  consideration. 

Mastin  G.  White, 

Solicitor. 

Furnishing  Copies  of  Officiae  Records 

OF  THE  Bureau  of  Indian  Affairs 

TO  THE  Public 

M-36124  May  19,  1952. 

Legislation— Repeals   by   Implication. 

Repeals  of  statutory  provisions  by  implication  are 
not  favored. 

Unless  an  earlier  statutory  provision  is  clearly  in- 
consistent with,  or  repugnant  to,  a  later  provi- 
sion, both  will  be  given  effect. 


As  the  provisions  of  section  4  of  the  act  of  July  26, 
1892,  relating  to  the  furnishing  of  copies  of  offi- 
cial records  of  the  Bureau  of  Indian  Affairs,  were 
inconsistent  with  the  provisions  of  section  1  of 
the  act  ol  August  24,  1912,  relating  to  the 
furnishing  of  copies  of  official  records  of  the  De- 
partment and  its  constituent  bureaus  imd  offices, 
the  earlier  section  was  impliedly  repealed  by  the 
later  .section. 

Memorandum 

To:  The  Chief  Clerk 

From:        The  Soliticor 

Subject:     Furnishing   copies   of   official    records   of 

the    Bureau    of    Indian    Affairs    to    the 

public 

This  responds  to  your  memorandum  of  March 
24,  1952,  requesting  an  opinion  on  the  question 
whether  section  4  of  the  act  of  July  26,  1892  (27 
Stat.  272,  273;  25  U.S.C,  1946  ed.',  sec.  7)  ,  has  been 
repealed  by  implication. 

.Section  4  of  the  act  of  July  26,  1892,  as  originally 
enacted,   provided   in   pertinent   part   as   follows: 

"That  the  Commissioner  of  Indian  Affairs 
*  *  *  shall  furnish  certified  copies  of  any 
such  records,  books,  maps,  or  papers  belonging 
to  or  on  the  files  of  said  office,  to  any  person 
applying  therefor  who  shall  comply  with  the 
requirements  of  said  office,  upon  the  payment 
by  such  parties  at  the  rate  of  ten  cents  per 
hundred  words,  and  one  dollar  for  copies  of 
maps  or  plats,  and  the  additional  .sum  of 
twenty-five  cents  for  the  Commissioner's  cer- 
tificate of  verification,  with  the  seal  of  said 
office;  *  *  *  and  the  amounts  so  received 
shall,  under  the  direction  of  the  Commis- 
sioner, be  paid  into  the  Treasury  of  the  United 
States  *    *   *." 

If  this  section  is  still  effective  (as  to  which  see  the 
subsequent  discussion) ,  it  has  been  modified  by 
transferring  the  authority  under  the  section  from 
the  Commissioner  of  Indian  Affairs  to  the  Secretary 
of  the  Interior  (sec.  1  (a)  ,  Reorganization  Plan 
No.  3  of  1950;    15  F.R.  3174). 

Some  years  after  the  enactment  of  the  provision 
quoted  above.  Congress  enacted  section  1  of  the  act 
of  August  24,  1912  (37  Stat.  497),  which  provided 
in   part   as   follows: 

"That  the  Secretary  of  the  Interior,  the  head 
of  any  bureau,  office,  or  institution,  or  any 
officer  of  that  department,  may,  when  not 
prejudicial  to  the  interests  of  the  Government, 
furnish      authenticated      or      unauthenticated 
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documents,  maps,  plats,  or  diagrams  within 
his  custody,  and  charge  therefor  the  following 
fees:  For  all  written  copies,  at  the  rate  of  fif- 
teen cents  for  each  hundred  words  therein;  for 
each  photolithographic  copy,  twenty-five  cents 
where  such  copies  are  authorized  by  law;  for 
photographic  copies,  fifteen  cents  for  each 
sheet;  and  for  tracings  or  blue  prints  the  cost 
of  the  production  thereof  to  be  determined 
by  the  officer  furnishing  such  copies,  and  in 
addition  to  these  fees  the  sum  of  twenty-five 
cents  shall  be  charged  for  each  certificate  of 
verification  *  *   *." 

Section  1  of  the  1912  act  was  revised  and  re- 
enacted  by  section  1  of  the  act  of  July  30,  1947  (61 
Stat.  521)  ;  and  it  was  again  revised  and  reenacted 
by  the  act  of  August  3,  1950  (Public  Law  644,  81st 
Cong.;  5  U.S.C,  1946  ed.,  Supp.  IV,  sec.  488) .  In 
its  present  form,  the  section  provides  in  part  as 
follows: 

"The  Secretary  of  the  Interior,  or  any  of  the 
officers  of  that  Department  may,  when  not 
prejudicial  to  the  interests  of  the  Government, 
furnish  authenticated  or  unauthenticated 
copies  of  any  official  books,  records,  papers, 
documents,  maps,  plats,  or  diagrams  within  his 
custody,  and  may  charge  therefor  a  siun  equal 
to  the  cost  of  production  thereof,  plus  the  cost 
of  administrative  services  involved  in  han- 
dling the  records  for  such  purpose,  as  these 
costs  may  be  determined  by  the  Secretary  of 
the  Interior  or  such  subordinate  officials  or 
employees  as  he  may  designate,  and  in  addi- 
tion the  sum  of  25  cents  for  each  certificate  of 
verification  *   *   *." 

The  general  rule  is  that  the  courts  do  not  favor 
repeals  of  statutory  provisions  by  implication,^  the 
theory  being  that  legislatures  act  with  knowledge 
of  former  related  statutes  and  express  their  intent 
to  repeal  them  if  they  so  intend.-  Thus,  unless  an 
earlier  statutory  provision  is  clearly  inconsistent 
with,  or  repugnant  to,  a  later  provision,  both  will 
be  given   effect. '   This  is    particularly    true   where 


'United  States  v.  Noce,  268  U.S.  613  (1925);  Uriited 
States  V.  Greathouse,  166  U.S.  601  (1897)  ;  Frost  v.  Wenie, 
157  U.S.  46  (1895)  ;  Pullen  v.  Morgenthau,  Director  of  Rail- 
roads, 73  F.  2d  281  (CCA.  2nd.  1934)  ;  Ferch  v.  People. 
74  P.  2d  712    (Colo..  1937) . 

-Continental  Ins.  Co.  v.  Simpson,  8  F.  2d  439  (CCA.  4th, 
1925)  :  Borough  of  Oakland  et  al.  v.  Board  of  Consenation 
and  Development  el  al,  118  Atl.  787  (N.J.,  1922);  Webber 
et  al.  V.  Bailey  et  al.,  51   P.  2d  832    (Ore.,  1935)  . 

'  United  States  v.  Greathouse,  supra;  Frost  v.  Wenie,  supra; 
Borough  of  Oakland  v.  Board  of  Conservation  and  Devel- 
opment, supra;  Commonwealth  v.  Bloomberg  et  al.,  19  N.E. 
2d  62    (Mass.,  1939) . 


the  question  is  whether  general  legislation  has 
superseded  or  repealed  by  implication  an  earlier 
statute  which  is  specific  or  limited  in  nature.* 
The  reports  of  the  Senate  and  House  Commit- 
tees on  S.  7157,  62d  Cong.,  2d  sess.,  which  later 
became  the  act  of  August  24,  1912,  were  brief  and 
general  in  nature.  The  Senate  Committee  on  Pub- 
lic Lands  merely  reported  the  bill  favorably  (S. 
Rept.  No.  952,  62d  Cong.,  2d  sess.) .  The  Commit- 
tee quoted  a  letter  from  the  Secretary  of  the  In- 
terior, dated  June  19,  1912,  stating  in  part  as 
follows: 

"*  *  *  The  present  law  is  not  uniform  in 
its  application.  This  bill  is  designed  to  make 
uniform,  as  nearly  as  practicable,  the  charges 
for  furnishing  copies  of  records  of  the  several 
branches  of  the  department.  *   *   *" 

The  report  of  the  House  Committee  on  Public 
Lands  was  also  brief  (H.  Rept.  No.  1090,  62d 
Cong.,  2d  sess.)  .  It  quoted  from  an  earlier  report  of 
the  Committee  on  an  identical  bill  in  the  same 
Congress,  H.R.  25437: 

"Under  existing  law  the  charges  for  furnish- 
ing certified  copies  are  not  uniform  throughout 
the  various  branches  of  the  department,  and  in 
some  instances  the  law  does  not  authorize  a 
charge  to  be  made  for  certified  copies.  The 
department  regards  it  essential  in  the  interests 
of  good  administration  that  the  bill  be  en- 
acted into  law  at  as  early  a  date  as  practicable, 
as  appears  from  the  letter  of  the  Secretary  of 
the    Interior  *    *   *." 

The  report  then  quoted  the  following  portion  of 
a  letter  dated  July  8,  1912,  from  the  Acting  Secre- 
tary of  the  Interior: 

"*  *  *  Llnder  existing  law  the  charges  for 
furnishing  certified  copies  are  not  uniform 
throughout  the  various  branches  of  the  de- 
partment, and  in  some  instances  the  law  does 
not  authorize  a  charge  to  be  made  for  making 
certified  copies.  It  is  very  essential  in  the  in- 
terests of  good  administration  that  the  bill  be 
enacted  into  law  at  as  early  a  date  as  prac- 
ticable, and  I  recommend  that  the  committee 
report  it  favorably,  and  request  that  you  use 
your  best  endeavors  to  have  it  passed  at  an 
early  date." 


*  United  States  v.  Noce,  supra;  Stewart  v.  United  States, 
106  F.  2d  405  (CCA.  9th,  1939)  ;  Pullen  v.  Morgenthau, 
supra. 
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Additional  light  is  thrown  on  the  legislative 
intent  by  the  report  of  the  Department  of  the  In- 
terior on  H.R.  9058,  62nd  Cong.,  the  House  version 
of  the  Senate  bill  (S.  7157)  which  later  became  the 
act  of  August  24,  1912.  That  report,  dated  January 
25,   1912,  stated  in  {>ertinent  part  as  follows: 

"While  ample  provision  has  been  made 
giving  effect  to  such  copies  as  evidence  on 
judicial  and  other  proceedings,  no  general  pro- 
vision has  been  made  for  furnishing  certified 
copies  of  the  records  of  the  executive  de- 
partments, although  special  provision  has  been 
made  in  some  cases  for  furnishing  such  copies 
and  fixing  the  charges  for  such  services.  Con- 
gress has  conferred  such  power  specifically  in 
cases  of  certain  bureaus  and  offices  of  this  De- 
partment, to-wit,  on  the  Patent  Office,  by 
section  4934,  Revised  Statutes  of  the  United 
States;  General  Land  Office,  by  act  of  April 
2.  1888  (25  Stat.,  76)  ,  and  act  of  May  29,  1908 
(35  Stat.,  465)  ;  on  the  Indian  Office,  by  act  of 
July  26,  1892  (27  Stat.,  272)  ;  and  on  the 
Returns  Office,  by  section  515,  Revised  Statutes 
of  the  United  States.  The  legislation  in  respect 
to  the  furnishing  of  certified  copies  is  not  uni- 
form, esj>ecially  with  reference  to  the  rates 
charged  for  such  copies.  No  provision  what- 
ever is  made  for  exacting  any  compensation  for 
furnishing  copies  of  papers  in  branches  of  the 
Department  of  the  Interior  other  than  those 
enumerated  above,  and  a  large  amount  of 
money  is  annually  lost  to  the  Government  by 
reason  of  the  absence  of  such  authority. 


general  power  of  supervision  over  Indian  af- 
fairs, from  prescribing  such  charges  or  fees  for 
furnishing  certified  copies  of  the  records  of 
any  Indian  agency  or  Indian  school  as  he  may 
deem  proper  *   *    *." 

This  statement  seems  clearly  to  imply  that  the 
provisions  of  the  1912  act  were  regarded  by  the 
Congress  as  su|:>erseding  the  provisions  of  earlier 
legislation  relating  to  the  furnishing  of  copies  of 
official  records  of  ithe  Bureau  of  Indian  Affairs, 
with  the  exception  of  the  provisions  specifically 
mentioned  in  section  5  as  surviving  the  enactment 
of  the  1912  statute. 

In  view  of  the  background  information  referred 
to  above,  I  conclude  that  the  Congress,  in  enact- 
ing the  act  of  August  24,  1912,  intended  to  repeal 
by  implication  all  those  parts  of  earlier  acts  author- 
izing the  Bureau  of  Indian  Affairs  (or  other  bu- 
reaus of  the  Department)  to  make  charges  which 
were  inconsistent  with  the  provisions  of  the  1912 
act  (except  to  the  extent  that  earlier  statutory  pro- 
visions were  expressly  saved  by  section  5  of  the 
1912  act).  As  the  provisions  of  section  4  of  the 
act  of  July  26,  1892,  were  inconsistent  with  the 
provisions  of  section  1  of  the  act  of  August  24, 
1912,  it  appears  that  the  earlier  section  was  im- 
pliedly repealed  by  the  later  section. 

It  is  my  opinion,  therefore,  that  section  4  of  the 
act  of  July  26,  1892,  relating  to  the  furnishing  of 
copies  of  official  records  of  the  Bureau  of  Indian 
Affairs,  is  no  longer  in  effect. 

Mastin  G.  Whiti:, 

Solicitor. 


"In  the  interest  of  better  administration  of 
the  affairs  of  the  Department,  it  is  highly  de- 
sirable that  legislation  be  enacted  providing 
for  uniform  charges  for  furnishing  authenti- 
cated copies  of  the  records  of  the  Department 
and  its  bureaus  and  offices  and  authorizing  the 
exaction  of  fees  therefor  in  such  cases  as  are 
not  covered  by  existing  law." 

It  is  to  be  noted  that  although  section  5  of  the 
act  of  August  24,  1912  specifically  repealed  one 
earlier  act  (unrelated  to  Indian  affairs)  and  spe- 
cifically saved  several  other  existing  statutory  pro- 
visions (some  of  which  were  related  to  Indian  af- 
fairs) ,  it  did  not  refer  expressly  to  the  act  of  July 
26,  1892.  Section  5  did,  however,  provide  in  part 
as  follows: 


IssuANCK  OF  Fee  Patent  for  Allotment 

OF  Oz-Ho-We-Wush-Co-Be-Nais, 

Deceased  White  Earth  Aleottee 

No.  2308. 


M-35089 


May  28,  1952. 


Determination  of  Indian  Heirs— Rehearing  and 
Modification  of  Heirship  Findings— Patents  in 
Fee. 

The  Secretary  is  authorized  to  determine  the  heirs 
of  a  deceased  Indian  allottee  who  died  prior  to 
the  expiration  of  the  trust  period  on  the  allot- 
ment; and,  in  order  to  correct  an  erroneous  de- 
cision previously  made,  he  may  reopen  the  case 
and   redetermine    the   allottee's   heirs. 


"*   #   #   j^Qj.  jhaii  anything  herein  contained 
prevent  the  Secretary  of  the  Interior,  under  his 


Where    a    full-blood    Indian    of  the    White    Earth 
Reservation  died  prior  to  the  expiration  of  the 
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trust  period  on  his  allotment,  the  question 
whether  any  interest  in  the  allotment  is  now 
subject  to  restrictions  against  alienation,  en- 
cumbrance, and  taxation  depends  upon  whether 
any  inherited  interest  in  the  allotment  is  now 
held  by  full-blood  Indian  heirs. 

Where  the  quantum  of  Indian  blood  possessed 
by  heirs  of  a  deceased  White  Earth  Indian  allot- 
tee is  unknown,  it  would  be  improper  for  the 
Department  to  issue  to  the  heirs  a  patent  in 
fee  without  an  investigation  to  determine  such 
quantum  of  Indian  blood,  and,  if  any  of  them 
are  full-blood  Indians,  without  determining  that 
they  are  competent  to  handle  their  own  affairs. 

Memorandum 

To:  The  Commissioner  of  Indian  Affairs 

From:        The  Solicitor 

Subject:     Issuance  of  fee  patent  for  allotment  of 

Oz-ho-we-wush-co-be-nais,  deceased  White 

Earth    allottee    No.    2308. 

This  responds  to  your  request  for  an  expression 
of  my  opinion  on  the  question  whether  it  would  be 
proper  to  issue  a  patent  in  fee  on  the  allotment  of 
Oz-ho-we-wush-co-be-nais,  deceased  White  Earth 
allottee  No.  2308,  to  the  heirs  of  Oz-ho-we-wush- 
co-bc-nais,  as  heretofore  determined  by  the  Secre- 
tary of  the  Interior. 

Oz-ho-we-wush-co-be-nais  died  in  March  1898. 
On  December  30,  1902,  a  trust  patent  was  issued 
in  his  favor  for  land  described  as  the  E'/^SW'/4, 
sec.  9,  T.  145  N.,  R.  39  W.,  5th  P.M.,  Minnesota 
(Minnesota  Patents,  Vol.  297,  page  164).  Subse- 
quent to  his  death  and  prior  to  the  determination 
of  his  heirs,  the  allottee's  mixed-blood  wife,  Nay- 
now-e-gwon-a-be-quay,  and  his  mixed-blood  son, 
Kay-baish-kung,  died.  Under  a  determination  made 
by  the  Probate  Court  of  Mahnomen  County,  Min- 
nesota, the  interests  of  these  two  heirs,  Nay-now- 
e-gwon-a-be-c}uay  and  Kay-baish-kung,  vested  in 
Ke-we-taunce,  or  Sarah  Wade,  the  allottee's  mixed- 
blood  daughter.  On  June  23,  1920  (Probate  No. 
109775-19) ,  the  Secretary  of  the  Interior  deter- 
mined the  allottee's  heirs  to  be  the  heirs  of  Nay- 
now-e-gwon-e-be-quay,  the  heirs  of  Kay-baish-kung, 
and  Ke-we-taunce,  or  Sarah  Wade. 

Kewe-taunce,  or  Sarah  Wade,  conveyed  the  allot- 
ment to  T.  F.  Rodwell  by  a  warranty  deed  dated 
November  19,  1919.  Mr.  Rodwell,  after  subjecting 
the  property  to  a  first  and  a  second  mortgage,  con- 
veyed his  interest,  subject  to  encumbrances,  to 
Luella  Powers  by  a  warranty  deed  dated  December 
30,  1922.  On  December  30,  1924,  Luella  Powers 
executed  a  warranty  deed  in  favor  of  Nettie  M. 
Powers. 


On  October  1,  1925,  Mah-je-bin-ais  (John 
Jumbo)  petitioned  the  Secretary  of  the  Interior  to 
reopen  the  proceedings  relative  to  the  estate  of 
Oz-ho-we-wush-co-be-nais,  on  the  grounds  that  the 
petitioner  was  the  allottee's  son.  The  case  was  re- 
o{>ened,  and  on  January  14,  1926,  the  Secretary 
modified  his  previous  determination  of  heirs  by 
declaring  Mah-je-bin-ais  to  have  been  the  son  of 
the  allottee  and  entitled  to  a  child's  share  in  his 
estate. 

W.  H.  O'Connell,  assignee  of  the  first  mortgage, 
connnenced  foreclosure  proceedings,  and  on  March 
23,  1928,  he  bought  the  property  at  a  foreclosure 
sale. 

On  March  10,  1941,  the  property  was  bid  in  for 
the  State  of  Minnesota  at  a  tax  sale.  Thereafter, 
the  State  conveyed  the  property  to  B.  C.  Ness  by  a 
tax  deed  dated  October  21,  1947.  Subsequently, 
on  July  15,  1948,  a  decree  by  the  District  Court  of 
the  Fourteenth  Judicial  District  of  Minnesota 
quieted  title  in  B.  C.  Ness  by  declaring  him  to  be 
the  owner  in  fee  of  the  EUSW'/^,  sec.  9,  T.  145  N., 
R.  39  W.,  5th  P.M.,  Minnesota. 

As  the  allottee  was  a  full-blood  Indian  who  died 
before  the  expiration  of  the  trust  period,  it  is  plain 
that  the  exclusive  authority  to  determine  his  heirs 
was  vested  in  the  Secretary  of  the  Interior  (sec.  1, 
act  of  June  25,  1910  (36  Stat.  855),  as  amended; 
25  II.S'.C,  1946  ed.,  sec.  372)  .  It  is  equally  plain 
that  the  Secretary  had  the  authority,  in  order  to 
correct  an  erroneous  decision,  to  reconsider  the 
prior  decision  and  to  redetermine  the  allottee's 
heirs.  Lane  v.  United  States  ex  rel.  Mickadiet,  241 
U.S.  201  (1916)  ;  Dixon  v.  Cox,  268  Fed.  285 
(CCA.  8th,  1920)  .  Therefore,  the  action  of  the 
Secretary  in  redetermining,  on  January  14,  1926, 
the  heirs  of  Oz-ho-we-wush-co-be-nais  was  validly 
taken.  Pursuant  to  that  determination,  which  is 
final  and  conclusive  (Dixon  v.  Cox,  supra)  ,  Mah- 
je-bin-ais  succeeded  to  a  2/9ths  interest  in  the  land 
under  consideration  here.  Upon  his  death  in  1932, 
that  interest  passed  to  his  heirs  at  law. 

The  act  of  June  21,  1906  (34  Stat.  325,  353),  as 
amended  by  the  act  of  March  1,  1907  (34  Stat. 
1015,  1034)  ,  removed  the  restrictions  against  "the 
sale,  incumbrance,  or  taxation"  of  allotted  lands 
held  by  adult  mixed-blood  Indians  on  the  White 
Earth  Reservation,  with  the  declaration  that  the 
trust  deeds  theretofore  or  thereafter  issued  to 
mixed-bloods  for  allotted  lands  should  pass  the 
full  fee  simple  title,  or  that  such  mixed-blood  In- 
dians, upon  application,  should  be  entitled  to  re- 
ceive patents  in  fee.  With  respect  to  full-blood 
allottees  on  that  reservation,  the  restrictions  could 
be  removed  under  the  cited  legislation  by  the 
Secretary    pursuant    to    applications   from    the    In- 
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dian  owners  and  upon  fnidings  by  the  Secretary 
that  the  Indian  applicants  were  competent  to  han- 
dle their  own  affairs.  This  legislation,  in  so  far  as 
it  relates  to  the  removal  of  restrictions  against 
alienation,  encumbrance,  and  taxation,  has  been 
administratively  construed  to  apply  to  all  allotted 
lands  on  the  White  Earth  Reservation,  irrespective 
of  whether  the  lands  are  held  by  the  original  al- 
lottees or  by  their  heirs.  See  letter  dated  January 
8,  1918,  from  the  Assisitant  Secretary  of  the  Interior 
to  the  Commissioner  of  Indian  Affairs,  Indian 
Office  File  No.   12567-1919  White  Earth  312. 

The  record  at  hand  is  silent  with  respect  to  the 
quantum  of  Indian  blood  possessed  by  Mah-je-bin- 
ais.  If  he  and  his  heirs  were  full-blood  Indians,  the 
2/9ths  interest  held  by  him  and  subsequently  by 
them  would  not  be  affected  by  the  provisions  of  the 
legislation  mentioned  above  relating  to  the  re- 
moval of  restrictions  against  alienation,  encinn- 
brance,  and  taxation,  and  that  interest  woidd  con- 
tinue to  be  held  in  trust  by  the  United  States  for 
the  Indian  owners  unless  validly  conveyed  with 
the  approval  of  the  Secretary  of  the  Interior.  There 
is  no  indication  in  the  record  that  any  such  con- 
veyance has  been  made.  On  the  other  hand,  if 
Mah-je-bin-ais  was  a  mixed-blood  Indian,  or  if 
he  was  a  full-blood  and  his  heirs  were  mixed- 
blood  Indians,  the  restrictions  against  alienation, 
encumbrance,  and  taxation,  together  with  the 
incidental  supervision  and  control  of  the  Secre- 
tary of  the  Interior,  have  long  since  terminated 
by  operation  of  the  legislation  previously  cited. 

In  the  circumstances  set  forth  above,  it  woidd 
not  be  proj>er  for  the  Department  to  issue  a  patent 
in  fee  to  anyone  at  this  time.  If  all  the  Indians 
who  succeeded  to  interests  in  the  land  by  inheri- 
tance are  mixed-blood  Indians,  the  issuance  of 
such  a  patent  actually  would  be  unnecessary,  since 
the  1906—1907  legislation  operated  to  pass  to  them 
the  full  fee  simple  title,  and  any  patent  issued 
would  merely  be  confirmatory  of  a  title  that  had 
already  passed.  On  the  other  hand,  if  Mah-je-bin-ais 
and  his  heirs  are  full-blood  Indians,  their  2/9ths 
interest  in  the  land  is  still  held  in  trust,  and  a 
patent  in  fee  can  be  issued  to  the  heirs  only  u{x>n 
their  application  and  a  finding  by  the  Secretary 
that  they  are  comptent  to  handle  their  own  affairs. 

It  necessarily  follows  from  what  has  been  said 
that  an  investigation  should  be  made  in  the  field 
for  the  purpose  of  determining  the  blood  status  of 
Mah-je-bin-ais;  and,  if  he  is  found  to  have  been  a 
full-blood  Indian,  then  a  further  investigation 
should  be  made  of  the  blood  status  of  his  heirs.  If 
the  investigation  should  disclose  that  Mah-je-bin-ais 
was  a  fidl-blood  Indian  and  that  his  heirs,  or  some 
of  them,  are  also  full-blood  Indians,   the  issuance 


of  a  patent  in  fee  covering  the  interest  of  such 
full-blood  Indians  in  the  allotment  of  Oz-we-wush- 
co-be-nais  woidd  be  contingent  upon  the  receipt 
of  applications  from  them  and  a  finding  by  the 
Secretary  that  they  are  competent  to  handle  their 
own  affairs. 

Mastin  G.  Whitk, 

Solicitor. 


SrATE    Social   SKCURrrv    Claims    Againsi 
Restricted  Indian  Estates 


M-36121 


June  2,  1952. 


Act  of  June  25,  1910— Restricted  Indian  Estates- 
Payment  of  Claims—  Administrative  Practice- 
Congressional   Recognition. 

Under  the  act  of  June  25,  1910,  a.s  amended,  pro- 
viding for  the  determination  of  heirs  and  the 
approval  of  wills  of  deceased  Indians  who  have 
left  trust  or  restricted  estates,  the  Secretary  of 
the  Interior  has  implied  authority  to  allow  all 
just  claims  against  such  estates. 

Having  been  recognized  by  the  Congress,  the  de- 
partmental practice  of  allowing  claims  against 
trust  or  restricted  Indian  estates  has  in  effect 
received   the  approval   of  that   body. 

1  he  Secretary  of  the  Interior  may,  in  his  discre- 
tion, determine  what  income  from  trust  or  re- 
stricted Indian  estates  shall  be  applied  in  pay- 
ment of  claims  against  the  estates,  and  a  regula- 
tion which  permits  such  claims  to  be  paid  from 
any  income  which  may  accrue  from  the  de- 
cedent's trust  or  restricted  property  after  his 
death   is  valid. 

Memorandum 

To:  To  the  Commissioner  of  Indian  Affairs 

From:        The  Solicitor 

Subject:     State    social    security    claims    against    re- 
stricted  Indian   estates 

This  responds  to  your  memorandum  requesting 
an  opinion  on  the  question  whether  there  is  ade- 
cjuate  statutory  authority  to  support  the  depart- 
mental practice  which  permits  the  settlement  of 
State  claims  for  reimbursement  of  social  security 
or  old-age  assistance  payments  to  an  Indian  allottee 
out  of  income  derived  from  the  decedent's  allot- 
ment after  his  death.   (See  25  CFR  81.25.) 
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The  jurisdiction  ot  the  Secretary  ot  the  Inte- 
rior over  the  trust  or  restricted  estates  of  deceased 
Indians,  including  the  determination  oi  heirs  and 
the  approval  of  wills,  is  based  upon  sections  1 
and  2  of  the  act  of  June  25,  1910,  as  amended  (25 
U.S.C,  1946  ed.,  sees.  372,  373).  Section  1  of  the 
1910  act,  as  amended,  provides  in  pertinent  part 
that: 

"When  any  Indian  to  whom  an  allotment  of 
land  has  been  made,  or  may  hereafter  be  made, 
dies  before  the  expiration  of  the  trust  period 
and  before  the  issuance  of  a  fee  simple  patent, 
without  having  made  a  will  disposing  of  said 
allotment  as  hereinafter  provided,  the  Secre- 
tary of  the  Interior,  upon  notice  and  liearing, 
under  such  rules  as  he  may  prescribe,  shall 
ascertain  the  legal  heirs  of  such  decedent,  and 
his  decision  thereon  shall  be  final  and  con- 
clusive. *    *   *" 

Section  2  of  the    1910  act,   as  amended,   provides, 
so  far  as  relevant  here,  that: 

"Any  persons  of  the  age  of  twenty-one  years 
having  any  right,  title,  or  interest  in  any  al- 
lotment held  under  trust  or  other  patent  con- 
taining restrictions  on  alienation  or  indi- 
vidual Indian  moneys  or  other  proj>erty  held 
in  trust  by  the  United  States  shall  have  the 
right  prior  to  the  expiration  of  the  trust  or 
restrictive  period,  and  before  the  issuance  of  a 
fee  simple  patent  or  the  removal  of  restric- 
tions, to  dispose  of  such  property  by  will,  in 
accordance  with  regulations  to  be  prescribed 
by  the  Secretary  of  the  Interior:  Provided, 
however,  That  no  will  so  executed  shall  be 
valid  or  have  any  force  or  effect  unless  and 
until  it  shall  have  been  approved  by  the 
Secretary   of    the    Interior  *   *   *." 

While  the  1910  act  provided  in  so  many  words 
only  for  the  ascertainment  of  heirs  and  the  ap- 
proval of  wills,  and  did  not  expressly  grant  to  the 
Secretary  the  power  to  allow  or  disallow  claims 
against  the  trust  or  restricted  estates  of  deceased 
Indians,  the  practice  of  considering  and  allowing 
claims  against  the  estates  of  deceased  allottees  was 
almost  immediately  instituted.^  The  regulations  of 
September  13,  1915,  and  June  19,  1923,  relating  to 
the   determination   of   heirs   and    the   approval   of 


wills  provided  in  sections  14  and  9,  respectively, 
for  serving  notices  of  hearing  on  "claimants"  as 
well  as  on  "presumptive  heirs."  Detailed  provi- 
sions relating  to  the  handling  of  claims  were  con- 
tained in  sections  46,  47,  48,  and  49  of  the  regula- 
tions on  the  same  subject  promulgated  May  31, 
1935,  which  preceded  the  present  regulations. 

The  propriety  of  paying  claims  against  the  trust 
or  restricted  estates  of  Indians  has  been  recognized 
in  recent  years  by  two  Solicitors  of  the  Department, 
who  expressly  stated  that  such  claims  might  be 
paid  not  only  from  income  to  the  credit  of  the 
estate  at  the  time  of  the  decedent's  death  but  also 
from  income  accruing  to  the  estate  subsetjuent  to 
the  death  of  the  decedent.- 

It  is  clear  that  the  1910  statute  confers  upon  the 
Secretary  of  the  Interior  an  implied  power  to  allow 
claims  against  trust  or  restricted  Indian  estates.  As 
the  Supreme  Count  said  in  an  early  case,  United 
States  V.  Macdaniel,  7  Pet.  1,  14  (1833),  in  speak- 
ing of  the  duties  and  responsibilities  of  the  head 
of  a  department  of  the  Federal  Government:  "He 
is  limited  in  the  exercise  of  his  powers  by  the  law; 
but  it  does  not  follow  that  he  must  show  a  stat- 
utory provision  for  everything  he  does."  '•  The 
exigencies  of  government  in  more  recent  times 
have  led  to  the  enactment  of  many  statutes  which 
merely  lay  down  broad  general  policies  or  ob- 
jectives and  leave  it  to  the  executive  to  fill  in  the 
details.  The  lacunae  of  the  1910  act  in  particular 
have  had  to  be  filled  in  by  administrative  prac- 
tice. For  example,  section  1  of  the  act  did  not  ex- 
pressly confer  upon  the  Secretary  of  the  Interior 
the  power  to  ascertain  the  heirs  to  Indian  allot- 
ments which  were  patented  in  fee  but  held  sub- 
ject to  restrictions  against  alienation;  yet  the  power 
of  the  Secretary  to  do  so  was  upheld  in  United 
States  v.  Bowling,  256  U.S.  484  (1921).  On  the 
authority  of  that  case,  the  Department  held  that 
the  Secretary  had  the  power  to  determine  the  heirs 
to  lands  which  had  been  purchased  with  restricted 
funds,  and  had  been  subjected  by  the  Secretary  to 
restrictions  against  alienation.*  Moreover,  although 
section  1  (unlike  section  2)  of  the  1910  act  does 
not  expressly  give  the  Secretary  jurisdiction  over 
Indian  trust  funds,  it  has  been  the  uniform  prac- 
tice of  the  Department  to  determine  the  heirs  to 
such    funds    as   an    incident   of    the    power    to   de- 


'  See  Grace  Cox  el  al.,  42  L.D.  493,  501-02  (1913)  .  where  it 
was  said  aprofK)s  of  claims:  "Claims  for  reasonable  expendi- 
tures of  this  nature  receive  favorable  consideration  in  this 
Office  and  are  paid  out  of  rentals  or  other  funds  remaining 
to  the  credit  of  the  estate." 


-See  letter  dated  June  20,  1940,  from  Solicitor  Margold  to 
the  Solicitor  of  the  Department  of  Agriculture,  and  letter 
dated  September  28,  1944,  from  Solicitor  Harper  to  Senator 
Harland  J.    Bushfield  of  South    Dakota. 

='See  also  Ramhow  v.  Young,  161  Fed.  83.5  (CCA.  8th, 
1908)  ;  William  Small,  Executor  v.  United  States,  45  Ct.  CI. 
13,  17   (1909)  ;  34  Op.  Atty.  Gen  320.  .326   (1924)  . 

'See  49  L.D.  414   (1923). 
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termine  the  heirs  to  the  lands  from  which  such 
funds  are  derived.' 

The  implied  power  to  allow  claims  against  trust 
or  restricted  Indian  estates  is  readily  deducible 
from  the  terms  of  the  1910  act.  A  rule-making 
power  is  expressly  conferred  upon  the  Secretary  of 
the  Interior  by  both  sections  1  and  2  of  the  act, 
and  this  rule-making  power  necessarily  carries  with 
it  the  authority  to  utilize  all  proper  means  for 
effectuating  the  purposes  of  the  act."  Now,  con- 
ceivably, if  creditors  could,  without  the  assistance 
of  the  Secretary  of  the  Interior,  collect  debts  whicli 
Indians  had  incurred  before  their  deaths  but  which 
remained  unpaid  at  the  time  of  their  deaths,  it 
might  be  possible  to  argue  that  the  power  of  the 
Secretary  to  see  that  such  debts  were  paid  was  not 
necessarily  to  be  implied  from  his  power  to  ascer- 
tain the  heirs  or  approve  the  wills  of  the  debtors. 
Section  1  of  the  1910  act  expressly  declares,  how- 
ever, that  the  decision  of  the  Secretary  in  this  re- 
spect "shall  be  final  and  conclusive";  and,  although 
section  2  of  the  act  contains  no  such  express  dec- 
laration, wills  devising  trust  or  restricted  Indian 
property  cannot  be  probated  in  the  courts. '^  As  the 
jurisdiction  over  the  trust  or  restricted  estates  of 
Indians  is  thus  vested  in  the  Secretary,  their  credi- 
tors cannot  resort  to  the  courts  to  collect  their 
debts;  and  if  these  were  not  paid  at  the  direction 
of  the  Secretary  of  the  Interior,  the  creditors  would 
be  left  without  any  remedy.  It  is  hardly  to  be  as- 
sumed that  the  Congress  intended  to  make  itself 
a  party  to  such  dishonesty. 

So  far  as  concerns  the  allowance  of  claims  against 
the  estates  of  Indians  who  have  left  wills,  there  is 
an  additional  factor  which  support  the  power  of 
the  Secretary.  Indian  testators  almost  invariably 
direct  that  their  just  debts  shall  be  paid.  Thus,  the 
Secretary,  in  allowing  claims  against  their  estates, 
is  only  carrying  out  their  express  wishes. 


°  The  propriety  of  this  practice  was  inferentially  recog- 
nized in  the  act  of  January  24.  192.S  (42  Stat.  1185,  25 
U.S.C.,  1946  ed.,  sec.  .377)  ,  which  provided  for  the  collection 
of  fees  by  the  Secretary  of  the  Interior  for  the  cost  of  the 
work  performed  by  him  in  determining  the  heirs  to  any 
trust  or  "restricted  Indian  property"  or  in  approving  wills 
covering  "restricted  property"  and  which  authorized  the 
fees  to  be  collected  "from  any  trust  funds  belonging  to  the 
estate  of  the  decedent." 

"As  the  Supreme  Court  said  in  Hallowell  v.  Commons. 
239  U.S.  .506.  508  (1916)  .  the  Secretary  in  promulgating 
regulations  under  the  act  has  "considerable  discretion  as  to 
details." 

'  As  the  Supreme  Court  said,  in  speaking  of  the  words  of 
section  2  of  the  1910  act  in  Blansel  v.  Cardin.  256  U.S.  319. 
326  (1921)  :  "They  not  only  permit  a  will  but  define  its 
permissible  extent,  excluding  any  limitation  or  the  intru- 
sion of  any  qualification  by  State  law."  It  then  added  that 
"the  act  of  Congress  is  complete  in  its  control  and  adminis- 
tration of  the  allotment  and  of  all  that  is  connected  with 
or  made  necessary   by  it  *  *   *." 


In  recent  years.  Congress  has  recognized  that  die 
Secretary  of  the  Interior  was  exercising  a  general 
probate  jurisdiction  with  regard  to  the  trust  or 
restricted  estates  of  deceased  Indians.  In  adopting 
the  act  of  July  8,  1940  (54  Stat.  746,  25  U.S.C, 
1946  ed.,  sec.  372a) ,  which  regulates  the  adoption 
of  children  by  Indians  who  own  trust  or  restricted 
estates,  Congress  provided  that  the  statutory  proce- 
dure should  apply  to  "probate  matters  imder  the 
exclusive  jurisdiction  of  the  Secretary  of  the  In- 
terior *  *  *,"  and,  even  more  significantly,  that 
the  act  should  not  apply  to  "the  distribution  of 
estates  of  Indians  who  have  died  prior  to  the  effec- 
tive date  of  this  act."  The  distribution  of  an  estate 
clearly  includes  the  allowance  of  any  just  claims 
against  the  estate.  Moreover,  in  providing  in  the 
act  of  November  24,  1942  (56  Stat.  1021,  25  U.S.C, 
1946  ed.,  sees.  ■573a-373c)  for  the  disposition  of  the 
trust  or  restricted  estates  of  Indians  who  died  intes- 
tate without  heirs.  Congress  expressly  declared  that 
the  estate  should  escheat  only  "subject  to  the  pay- 
ment of  such  creditors'  claims  as  the  Secretary  of 
the  Interior  may  find  proper  to  be  paid  from  the 

cash  on   hand  or   income   accruing   to   said   estate 

*   #    *  " 

The  legislative  history  of  the  act  of  November 
24,  1942,  is  particularly  interesting  as  a  test  of  Con- 
gressional sentiment  on  the  question  of  the  pay- 
ment of  creditors'  claims  against  Indian  estates. 
In  its  original  fonn,  the  bill  (H.R.  4533,  77th  Con- 
gress) which  became  the  act  of  November  24,  1942, 
made  no  express  provision  for  the  payment  of 
creditors'  claims.  Indeed,  it  was  couched  in  such 
phraseology  that  it  seeined  to  exclude  the  payment 
of  any  creditors'  claims.  Thus,  it  provided: 

"That  upon  final  deterinination  by  the  Secre- 
tary of  the  Interior  that  the  Indian  holder  of 
a  trust  or  restricted  allotment  of  lands  or  an 
interest  therein  has  died  intestate  without 
heirs,  the  land  or  interest,  together  with  all 
accumulated  rents,  issues,  and  profits  there- 
from held  in  trust  for  the  decedent,  shall 
escheat  to  the  tribe  owning  the  land  at  the 
time  of  allotment." 

When  the  bill  came  up  for  consideration  in  the 
House  on  May  19,  1941,  Congressman  Case  of 
South  Dakota  objected  to  the  bill.  "The  bill,  as  I 
read  section  1,"  he  pointed  out  "provides  that  not 
merely  the  land  but  all  the  accumulated  rent, 
issues,  and  profits  therefrom  held  in  trust  for  the 
decedent  shall  escheat  to  the  tribe  owning  the  land 
at  the  time  of  the  allotment.  It  occurs  to  me  that 
many  times  when  Indians  die  under  this  circum- 
stance claims  against  the  estate  of  the  Indian  could 
not  be  taken  care  of.   I  find  no  provision   in   the 
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bill  that  would  permit  the  settlement  of  the  claims 
before  the  property,  the  rents,  and  so  forth,  go  to 
the  tribe.  "  To  this  Congressman  Rogers  of  Okla- 
homa, who  had  introduced  the  bill  at  the  request 
of  the  Department,  replied:  "That  is  under  the 
supervision  of  the  Secretary.  The  estate  would  have 
to  be  settled  before  any  of  it  would  revert."  *  Still 
dissatisfied  with  the  language  of  the  bill,  however. 
Congressman  Case  asked  that  the  bill  be  passed 
over,  and  on  June  16,  1941,  he  offered  an  amend- 
ment expressly  providing  for  the  payment  of  credi- 
tors' claims,  and  this  amendment  was  adopted  by 
the  House.^ 

It  might  be  contended  that  the  departmental 
practice  in  the  matter  of  allowing  claims  against 
trust  or  restricted  Indian  estates  rims  counter  to  the 
provision  in  section  5  of  the  General  Allotment 
Act  of  February  8,  1887  (24  Stat.  389) ,  as  amended 
(25  U.S.C.,  1946  ed.,  sec.  348) ,  which  states  that 
at  the  expiration  of  the  trust  period  of  an  allot- 
ment the  United  States  will  convey  the  same  "free 
of  all  charge  or  encumbrance  whatsoever,"  and  to 
a  related  provision  in  the  act  of  June  21,  1906  (34 
Stat.  327,  25  U.S.C,  1946  ed.,  "sec.  354),  which 
states  that  no  allotted  land  sliall  become  "liable 
to  the  satisfaction  of  any  debt  contracted  prior  to 
the  issuing  of  the  final  patent  in  fee  therefor." 
Even  conceding,  for  the  sake  of  argument,  that 
these  provisions  would  preclude  the  allowance  of 
claims  against  the  estates  of  allotted  Indians,  it  is 
clear  that  they  have,  in  effect,  been  set  aside  by  the 
later  adoption  of  the  act  of  June  25,  1910,  which, 
properly  construed,  permits  the  allowance  of  such 
claims.  The  General  Allotment  Act,  to  be  sure, 
attempted  to  forbid  the  alienation  or  incum- 
brance of  allotted  lands  in  any  manner  during  the 
trust  period,  but  this  pK)licy  was  soon  abandoned, 
and  all  sorts  of  transactions  affecting  allotted  lands 
were  subsequently  authorized  by  a  long  series  of 
Congressional  enactments.  The  allowance  of  credi- 
tors' claims  against  trust  or  restricted  estates  is  only 
another  example  of  such  an  authorization. 

It  might  also  be  contended  that  even  if  claims 
against  trust  or  restricted  Indian  estates  may  be 
allowed  from  cash  on  hand  at  the  time  of  the  de- 
cedent's death,  such  claims  cannot  be  allowed  from 
the  rents,  profits,  or  income  of  the  decedent's  lands 
accruing  after  his  death.  If,  however,  the  Secretary 
of  the  Interior  has  authority  to  allow  claims  against 
Indian  estates,  the  question  of  the  time  of  the  ac- 
crual of  the  income  to  be  applied  to  the  satisfac- 
tion of  a  claim  is  to  be  determined  entirely  in  his 
discretion.  It  is  true  that  it  is  the  rule  generally 
that  the  rents,  profits,  and  income  derived  from 
realty  vest  in  the  heirs  or  devisees  of  the  decedent 


and  are  not  assets  in  the  hands  of  an  executor  or 
administrator,  but  this  rule  does  not  apply  where 
the  personalty  is  insufficient  to  pay  the  debts  of  the 
estate.  Moreover,  in  many  States  the  general  rule 
has  been  altered  by  statutes  which  make  subse- 
quently accruing  rents  and  profits  from  realty  as- 
sets in  the  hands  of  personal  representatives  for  the 
payment  of  debts.^"  In  any  event,  the  Secretary  of 
the  Interior  is  not  bound  by  these  rules  of  State 
law,  for  under  section  5  of  the  General  Allotment 
Act  (25  U.S.C,  1946  ed.,  sec.  348) ,  he  is  bound  by 
State  law  only  in  his  determination  of  heirship. 

I  am  of  the  opinion,  therefore,  that  the  regu- 
lation of  the  Department  which  requires  the  allow- 
ance of  claims  of  States  on  account  of  social  security 
or  old-age  assistance  payments,  and  which  gives 
such  claims  priority  over  the  claims  of  general 
creditors,  has  an  adequate  statutory  basis. 

It  is  possible,  however,  that  in  some  instances 
the  application  of  the  regulation  may  cause  undue 
hardship.  You  may  wish  to  reconsider  the  policy 
question  whether  or  under  what  circumstances  in- 
come accruing  to  trust  or  restricted  Indian  estates 
subsequent  to  the  death  of  the  decedent  should  be 
used  to  pay  State  social  security  claims,  with  the 
idea  of  perhaps  proposing  a  change  in  the  regu- 
lation. 

Mastin  Ci.  White, 

Solicitor. 
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Elgibility  to  Vote— Residence  Requirement— Tribal 
Election. 

A  provision  in  a  tribal  constitution  which  declares 
that  any  adult  member  of  the  tribe  shall  be 
eligible  to  vote  at  any  election  "when  he  or  she 
presents  himself  or  herself  at  a  polling  place 
within  his  or  her  voting  district"  does  not  im- 
pose a  residence  requirement  on  eligibility  to 
vote,  since  the  quoted  phrase  is  designed  to  regu- 
late the  voting  process  by  preventing  absentee 
voting,  rather  than  to  disqualify  members  of  the 
tribe  who  reside  outside  the  voting  districts  com- 
prising the  reservation. 

Election  laws  are  to  be  construed  liberally  in  favor 
of  the  right  to  vote,  and  this  rule  is  particularly 
appropriate  in  construing  the  provisions  of  In- 
dian tribal  constitutions  governing  eligibility  to 
vote  in  tribal  elections. 


''See  Congressional  Record  for  May  19,  1941,  p.  4316. 
".See  Congressional  Record  for  June  16.  1941,  pp.  .5314-15. 


'"See  .S.S  C.J.S.,   title  "ExeciUors  and  Administrators,"   sec. 
10.').  ami  authorities  there  cited. 
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Residence  in  a  voting  district  on  the  Blackfeet 
Reservation  is  not  a  prerequisite  for  voting  in 
Blackfeet  tribal  elections. 

In  determining  whether  at  least  30  per  centum  of 
the  eligible  Blackfeet  voters  participated  in  an 
election  on  a  proposed  amendment  to  the  Black- 
feet tribal  constitution,  it  is  necessary  to  include 
in  the  computation  all  the  nonresident  adult 
members  of  the  tribe,  as  well  as  the  adult  mem- 
bers of  the  tribe  residing  in  the  voting  districts 
which  comprise  the  reservation. 

Only  the  Secretary  of  the  Interior  (or  his  delegate) 
can  call  a  legal  election  on  the  adoption  of  a 
proposed  amendment  to  the  constitution  of  an 
Indian  tribe. 

An  election  which  was  called  and  held  by  the 
Blackfeet  Tribal  Business  Council  on  the  adop- 
tion of  a  proposed  amendment  to  the  Blackfeet 
tribal  constitution  has  no  legal  standing  and 
must  be  disregarded  in  determining  whether  the 
proposed  amendment  was  adopted. 

As  less  than  30  per  centum  of  the  eligible  memliers 
of  the  Blackfeet  Tribe  voted  in  the  legal  election 
on  the  adoption  of  proposed  Amendment  III  to 
the  tribal  constitution,  the  proposed  amendment 
was  not  adopted. 

Memorandum 
To:  The  Secretary 

From:        The  Solicitor 

Subject:     Vote   on   proposed    Amendment    III    to 
Blackfeet  Constitution 

On  March  18,  1952,  Assistant  Secretary  Doty 
directed  that  the  Superintendent  of  the  Blackfeet 
Reservation  conduct  an  election  to  enable  the  qual- 
ified voters  of  the  Blackfeet  Tribe  to  vote  on  the 
question  whether  a  proposed  Amendment  III  to  the 
tribal  constitution  should  be  adopted.  The  pro- 
posed amendment  related  to  the  deposit  and  dis- 
bursement of  tribal  funds.  This  election  was  held 
on  May  9;  and  out  of  a  total  of  606  voters  who 
participated  in  the  election,  460  voted  in  favor  of 
the  amendment  and  146  voted  against  the  amend- 
ment. 

The  election  board  and  the  Superintendent  of 
the  reservation  thereupon  certified  that  the  amend- 
ment was  adopted  by  a  majority  of  the  voters,  and 
that  the  total  vote  cast  constituted  not  less  than  30 
per  centum  of  those  entitled  to  vote  in  the  election. 
This  certification  was  made  because  of  the  require- 
ment in  section  I  of  the  act  of  June  15,  1935  (49 
Stat.  378,  25  U.S.C.  1946  ed.,  sec.  478a) ,  that  an 
amendment  to  a  tribal  constitution,  in  order  to  be 


effective,  must  receive  the  approval  of  a  majority 
of  the  persons  voting  in  a  tribal  election  which  is 
participated  in  by  not  less  than  30  per  centum  of 
those  entitled  to  vote. 

The  question  has  been  raised,  however,  whether 
a  minimum  of  30  per  centum  of  the  persons  eligible 
to  vote  actually  participated  in  the  election  on  the 
adoption  of  Amendment  III.  The  answer  to  this 
question  turns  upon  the  proper  construction  of 
section  1  of  Article  VIII  of  the  tribal  constitution, 
which  determines  the  eligibility  of  voters  in  tribal 
elections.  This  provision  reads  as  follows: 

"Any  member  of  the  Blackfeet  Tribe  twenty- 
one  (21)  years  of  age  or  over,  shall  be  eligible 
to  vote  at  any  election  when  he  or  she 
presents  himself  or  herself  at  a  polling  place 
within  his  or  her  voting  district."  ^ 

7he  Superintendent,  in  preparing  the  certifica- 
tion previously  mentioned,  construed  the  reference 
to  "his  or  her  voting  district"  in  the  section  quoted 
above  as  impliedly  limiting  eligiblty  to  those  mem- 
bers of  the  tribe  who  were,  at  the  time  of  the  elec- 
tion on  the  adoption  of  Amendment  III,  residents 
of  the  several  districts  comprising  the  reservation. 
Under  the  Superintendent's  theory  that  only  mem- 
bers of  the  tribe  who  resided  in  the  several  districts 
of  the  reservation  were  qualified  to  vote,  approxi- 
mately 1,000  non-resident  adult  members  of  the 
tribe  were  regarded  as  having  been  ineligible  to 
participate  in  the  election  on  the  adoption  of 
Amendment  III.  These  nonresident  members  of 
the  tribe  were  disregarded  by  the  Superintendent 
in  connection  with  the  certification  that  not  less 
than  30  per  centum  of  those  entitled  to  vote  had 
participated  in  the  election.  The  correctness  of 
the  certification  depends  upon  the  correctness  of 
the  Superintendent's  view  that  nonresident  mem- 
bers of  the  tribe  were  not  eligible  to  vote.- 

To  treat  the  reference  to  "his  or  her  voting  dis- 
trict" in  section  I  of  Article  VIII  of  the  tribal  con- 
stitution as  imposing  a  residence  requirement  on 

'  Article  VIII,  of  whicli  this  provision  is  a  part,  bears  the 
lieading,  "Bill  of  Rights,"  and  is  plainly  designed  to  govern 
voting  in  all  tribal  elections,  whether  the  purpose  of  an 
election  is  the  selection  of  tribal  officers  or  the  adoption  of  a 
constitutional  amendment.  However,  Article  IV,  which  is 
headed  "Elections  and  Nominations  for  the  Tribal  Council," 
also  has  a  section — section  7 — which  defines  the  eligibility 
of  voters.  As  section  7  of  Article  IV  and  section  1  of  Article 
VIII    are   identical,   no   question   of  conflict   can   arise. 

-This  problem  was  not  raised  in  connection  with  the 
adoption  of  the  two  previous  amendments  to  the  tribal 
constitution,  perhaps  because  they  were  approved  at  elections 
in  which  it  appeared  that  at  least  30  per  centum  of  the 
adidt  memliers  of  the  tribe  participated.  Amendment  I  was 
ratified  on  November  .TO,  1945.  by  a  vote  of  515  to  305. 
Amendment  II  was  ratified  on  January  20.  1948.  by  a  vote  of 
1,020  to  236. 
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eligibility  to  vote  is  to  give  it  a  meaning  which  the 
framers  of  the  constitution  could  hardly  have  in- 
tended. These  words  must  be  considered  in  rela- 
tion to  the  longer  phrase  of  which  they  are  a  part. 
The  phrase  is  to  the  effect  that  any  adult  member 
of  the  Blackfeet  Tribe  shall  be  eligible  to  vote  at 
any  election  "when  he  or  she  presents  himself  or 
herself  at  a  polling  place  within  his  or  her  voting 
district".  It  seems  to  be  plain  that  the  purpose  of 
this  phrase  is  merely  to  require  the  personal  pres- 
ence of  voters  at  the  proper  polling  places  on 
election  day,  and  thus  to  prevent  absentee  voting. 
In  other  words,  this  phrase  is  designed  to  regulate 
the  voting  process,  rather  than  to  disqualify  nonresi- 
dent members  of  the  tribe. 

It  does  not  follow  from  the  fact  that  absentee 
voting  is  prohibited  that  nonresident  members  of 
the  tribe  cannot  vote.  Although  the  requirement 
respecting  a  personal  appearance  in  order  to  vote 
would  ordinarily  entail  more  inconvenience  for  a 
nonresident  member  of  the  tribe  than  for  a  tribal 
member  residing  on  the  reservation,  there  are 
doubtless  nonresident  members  of  the  tribe  who 
are  sufficiently  interested  in  exercising  the  right  of 
suffrage  to  incur  whatever  inconvenience  might  be 
involved  in  making  personal  appearances  on  elec- 
tion day  at  the  polling  places  within  the  appro- 
priate voting  districts  for  the  purpose  of  voting.  In 
the  absence  of  any  specific  arrangement  prescribed 
by  competent  authority  with  respect  to  the  assign- 
ment of  nonresident  adult  members  of  the  tribe  to 
a  particular  voting  district  or  tUstricts  for  the  pur- 
pose of  participating  in  tribal  elections,  it  should 
not  be  too  difficult  to  identify  each  of  these  per- 
sons with  a  voting  district  upon  the  basis  of  past 
association.  For  example,  a  nonresident  member  of 
the  tribe  who  had  formerly  resided  on  the  reserva- 
tion might  properly  vote  in  the  district  where  he 
last  resided.  Similarly,  a  nonresident  member  of 
the  tribe  who  had  received  an  allotment  might 
properly  vote  in  the  district  containing  the  allot- 
ment. In  other  cases,  a  nonresident  member  of  the 
tribe  might  be  regarded,  by  virtue  of  having  voted 
in  a  particular  district  heretofore  without  any  ob- 
jection being  raised  by  tribal  officials,  as  impliedly 
assigned  to  that  district  for  voting  purposes. 

Election  laws  are  to  be  construed  liberally  in 
favor  of  the  right  to  vote.^  It  is  particularly  appro- 
priate that  this  rule  should  be  applied  in  the  case 
of  tribal  constitutions  adopted  pursuant  to  the  In- 
dian Reorganization  Act,  because  these  constitu- 
tions were  carefully  prepared  under  departmental 
supervision,  and  the  question  whether  residence  on 
the  reservation  should  be  one  of  the  prerequisites 


for  voting  was  carefully  considered,  and  provision 
was  made  in  accordance  with  the  wishes  of  the 
tribe  concerned.''  Accordingly,  since  the  constitu- 
tion of  the  Blackfeet  Tribe  does  not  expressly  dis- 
qualify nonresident  members  of  the  tribe  from  par- 
ticipating in  tribal  elections,  this  Department 
ought  not,  through  the  process  of  interpretation, 
to  read  into  the  constitution  a  limitation  on  voting 
which  was  omitted  by  the  framers  of  the  constitu- 
tion. 

It  is  my  opinion,  therefore,  that  residence  in  a 
voting  district  on  the  Blackfeet  Reservation  is  not 
a  prerequisite  for  voting  in  tribal  elections. 

As  the  Blackfeet  Tribe  in  1952  has  a  voting  popu- 
lation of  at  least  2,800  adult  members  of  the  tribe, 
and  as  30  per  centum  of  this  number  is  at  least  840, 
it  is  clear  that  the  606  members  of  the  tribe  who 
participated  in  the  election  on  May  9,  1952,  did 
not  constitute  30  per  centum  of  those  entitled  to 
vote  in  the  election,  as  is  required  by  section  1  of 
the  act  of  June  15,  1935. 

It  appears  that  on  May  9  the  Blackfeet  Tribal 
Business  Council  also  held,  entirely  under  its  own 
auspices,  a  purported  election  on  the  adoption  of 
Amendment  III  to  the  tribal  constitution.  In  this 
purported  election,  527  members  of  the  tribe  par- 
ticipated, 154  voting  in  favor  of  the  amendment  and 
373  against  it.  If  these  527  votes  could  properly  be 
added  to  the  606  votes  which  were  cast  in  the  elec- 
tion that  was  conducted  on  the  same  day  under  the 
supervision  of  the  Superintendent  of  the  Blackfeet 
Agency,  it  could  be  found  that  1,133  votes  were 
cast  on  the  acceptance  or  rejection  of  the  amend- 
ment, and  this  number  would,  of  course,  consti- 
tute more  than  30  per  centum  of  those  entitled  to 
vote  on  the  amendment.  It  is  obvious,  however, 
that  the  votes  in  the  two  elections  cannot  be  com- 
bined. This  is  because  the  purported  election  con- 
ducted by  the  Blackfeet  council  has  no  legal  stand- 
whether  Amendment  III  was  adopted. 

Article  X  of  the  Blackfeet  tribal  constitution, 
which  covers  the  subject  of  amendments  to  the  con- 
stitution, provides  as  follows: 

"This  constitution  and  by-laws  may  be 
amended  by  a  majority  vote  of  the  qualified 
voters  of  the  tribe  voting  at  an  election  called 
for  that  purpose  by  the  Secretary  of  the  In- 
terior, provided  that  at  least  thirty  (30)  per- 
cent of  those  entitled  to  vote  shall  vote  in  such 
election;  but  no  amendment  shall  become  effec- 
tive until  it  shall  have  been  approved  by  the 
Secretary  of  the  Interior.  It  shall  be  the  duty  of 
the  Secretary  of  the  Interior  to  call  an  election 


^See   29   Corpus  Juris  Secundum,   p.   27,   and   cases   there 
cited. 


*  The  ratio  of  tribal  constitutions  which  make  residence 
on  the  reservation  a  qualification  of  voters  to  those  which 
do  not  is  somewhat  more  than  3  to  1. 
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on  any  proposed  amendment,  at  the  lequest 
of  two-thirds  (2/3)  of  the  council,  or  upon 
presentation  of  a  petition  signed  by  one-'third 
(1/3)  of  the  qualified  voters,  members  of  the 
tribe."   (Emphasis  supplied.) 

Moreover,  section  16  of  the  Indian  Reorganization 
Act  (25  U.S.C,  1946  ed.,  sec.  476),  under  which 
the  Blackfeet  tribal  constitution  was  adopted,  ex- 
pressly provides  in  pertinent  part  that  a  tribal 
constitution  shall  become  effective  "when  ratified 

*  *  *  at  a  special  election  authorized  and  called 
by  the  Secretary  of  the  Interior,"  and  that  "Amend- 
ments to  the   constitution  *   *  *  may  be   ratified 

•  *  *  in  the  same  manner  as  the  original  consti- 
tution." Thus,  it  is  plain  both  from  Article  X  of 
the  Blackfeet  tribal  constitution  and  from  the  gov- 
erning statutory  provision  that  only  the  Secretary 
of  the  Interior  is  authorized  to  call  a  legal  election 
upon  the  adoption  or  rejection  of  a  proposed 
amendment  to  the  Blackfeet  tribal  constitution. 

It  is  recommended  that  you  sign  the  attached 
draft  of  a  letter  addressed  to  the  Superintendent  of 
the  Blackfeet  Agency,  in  which  he  is  informed  that 
Amendment  III  to  the  Blackfeet  tribal  constitution 
has  failed  of  adoption  and  is  not  to  be  carried  into 
effect. 


ance  that  if  the  suggested  changes  were  made  the 
tribe's  choice  of  the  attorney  and  the  fees  pro- 
vided for  in  the  document  would  be  approved 
by  the  Department,  did  not  amount  to  a  depart- 
mental approval  of  the  employment  of  the  attor- 
ney by  the  tribe. 

A  purported  contract  between  an  organized  Indian 
tribe  and  an  attorney  which  has  not  received  the 
approval  of  the  Secretary  of  the  Interior  (or  his 
representative)  with  respect  to  the  choice  of 
counsel  and  the  fixing  of  fees  is  invalid. 

Memorandum 

To:  The  Commissioner  of  Indian  Affairs 

From:        The  Solicitor 

Subject:     Employment  of  attorney  by  Fort  Belknap 
Indian  Community 

You  have  requested  that  I  express  an  opinion  on 
the  question  of  the  validity  of  a  purported  contract 
dated  March  16,  1950,  between  Mr.  Felix  S.  Cohen 
and  the  Fort  Belknap  Indian  Community  of  Mon- 
tana, providing  for  the  employment  of  Mr.  Cohen 
to  act  as  the  tribe's  general  counsel  for  a  period  of 
three  years. 


Mastin  G. 


White, 
Solicitor. 
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Indian  Reorganization  Act— Organized  Indian 
Tribes  —  Indian  Chartered  Corporations  —  Ap- 
proval of  Attorneys'  Contracts 

The  provision  in  the  corporation  charter  issued  to 
the  Fort  Belknap  Indian  Community  stating  that 
the  exercise  by  the  community  of  its  corporate 
powers  shall  be  subject  to  any  restrictions  con- 
tained in  the  community's  constitution  and  by- 
laws incorporates  by  reference  the  requirement 
in  the  constitution  and  bylaws  that  any  employ- 
ment of  legal  counsel  by  the  community  shall  be 
subject  to  the  approval  of  the  Secretary  of  the 
Interior  in  so  far  as  the  choice  of  counsel  and 
the  fixing  of  fees  are  concerned. 

A  letter  from  an  official  of  the  Department  making 
suggestions  concerning  changes  in  a  draft  of  a 
proposed  contract  between  an  organized  Indian 
tribe  and  an  attorney,  but  containing  no  assur- 


The  first  question  to  be  answered  is  whether  the 
Fort  Belknap  Indian  Community  is  required  by 
its  corporate  charter  to  secure  the  approval  of  the 
Secretary  of  the  Interior  (or  his  representative)  in 
connection  with  the  employment  of  Mr.  Cohen  as 
the  community's  attorney. 

The  Fort  Belknap  Indian  Community  is  orga- 
nized and  incorporated  under  section  16  and  17  of 
the  act  of  June  18,  1934,  commonly  known  as  the 
Indian  Reorganization  Act  (25  U.S.C,  1946  ed., 
sees.  476,  477) . 

Section  5  of  the  corporate  charter  issued  to  the 
Fort  Belknap  Indian  Community  confers  upon  the 
community  certain  specified  corporate  powers,  to 
be  exercised  by  the  Community  Council.  The  con- 
tracting power  is  covered  by  paragraph  (f)  of  sec- 
tion 5,  which  authorizes  the  community— 

"To  make  and  perform  contracts  and  agree- 
ments of  every  description,  not  inconsistent 
with  law  or  with  any  provisions  of  this  Char- 
ter, with  any  person,  association,  or  corpora- 
tion, with  any  municipality  or  any  county,  or 
with  the  United  States  or  the  State  of  Montana, 
including  agreements  with  the  State  of  Mon- 
tana for  the  rendition  of  public  services: 
Provided,  That  any  contracts,  other  than  con- 
tracts with   the  United   States,   involving  pay- 
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ment  of  money  by  the  corporation  totalling  in 
excess  of  |2,000  during  any  one  fiscal  year  shall 
be  subject  to  the  approval  of  the  Secretary  of 
the  Interior  or  his  duly  authorized  represen- 
tative." 

As  the  purported  contract  with  Mr.  Cohen  pre- 
sumably would  not  involve  the  payment  of  more 
than  $2,000  by  the  community  during  any  fiscal 
year,  the  proviso  in  paragraph  (f)  respecting  the 
approval  of  the  Secretary  (or  his  representative) 
may  be  regarded  as  inapplicable  to  the  present 
case. 

Paragraph  (f)  is  not,  however,  the  only  provi- 
sion in  section  5  of  the  corporate  charter  that  is 
pertinent  to  the  question  now  under  construction. 
The  lettered  paragraphs  of  section  5  conferring 
specific  corporate  powers  on  the  community  are  all 
preceded  and  qualified  by  a  general  provision  at 
the  beginning  of  the  section  which  states,  in  effect, 
that  the  several  corporate  powers  granted  by  sec- 
tion 5  or  to  be  exercised  "subject  to  any  restric- 
tions contained  in  *  *  *  the  Constitution  and 
By-laws  of  the  said  community  *   *   *." 

The  subject  of  the  employment  of  legal  counsel 
is  expressly  covered  by  paragraph  (b)  of  section  1 
of  article  V  of  the  constitution  and  bylaws  of  the 
Fort  Belknap  Indian  Commiuiity.  This  paragraph 
states  that,  in  connection  with  such  employment, 
"the  choice  of  counsel  and  fixing  of  fees  [are]  to  be 
subject  to  the  approval  of  the  Secretary  of  the  In- 
terior". The  quoted  provision  applies  to  any  em- 
ployment of  legal  counsel  by  the  commimity,  irre- 
spective of  the  amount  of  money  that  the  tribe  may 
be  obligated  to  pay  under  the  arrangement. 

As  the  restriction  set  out  in  the  constitution  and 
bylaws  of  the  Fort  Belknap  Indian  Community 
with  respect  to  securing  the  approval  of  the  Secre- 
tary of  the  Interior  concerning  the  choice  of  coun- 
sel by  the  community  and  the  fixing  of  counsel  fees 
is  incorporated  by  reference  in  section  5  of  the 
community's  corporate  charter,  it  must  be  con- 
cluded that  the  Fort  Belknap  Indian  Community 
cannot,  tmder  its  coiporate  charter,  employ  an 
attorney  without  securing  the  approval  of  the 
Secretary  (or  his  representative)  with  respect  to 
the  choice  of  the  attorney  and  the  fixing  of  the 
attorney's  fees.  This  is  so  irrespective  of  whether 
the  employment  of  the  attorney  will  or  will  not 
involve  the  payment  by  the  community  of  more 
than  $2,000  during  any  one  fiscal  year. 


II 


The    next    question    requiring    consideration    is 
whether  the  selection  of  Mr.  Cohen  by  the  com- 


munity as  its  counsel,  and  the  fees  provided  for  in 
the  purported  contract  with  Mr.  Cohen,  have  been 
duly  approved  by  the  Secretary  or  his  representa- 
tive. 

The  record  shows  that  on  August  29,  1949,  As- 
sistant Commissioner  Zimmerman,  of  the  Bureau 
of  Indian  Affairs,  wrote  to  Mr.  Cohen,  suggesting 
that  certain  changes  be  made  in  an  unexecuted 
draft  of  a  proposed  contract  between  Mr.  Cohen 
and  the  Fort  Belknap  Indian  Community,  under 
which  Mr.  Cohen  was  to  be  employed  as  the  com- 
munity's general  counsel.  These  changes  were  ap- 
parently made  in  the  draft,  and  the  revised  docu- 
ment, signed  by  Mr.  Cohen  and  the  Chairman  of 
the  Community  Council,  was  thereafter  submitted 
to  the  Commissioner  of  Indian  Affairs  for  ap- 
proval.^ No  approval  was  ever  granted  liy  the  Com- 
missioner. 

Assistant  Commissioner  Zimmerman,  in  his  let- 
ter of  August  29,  1949,  was  merely  commenting  on 
a  draft  of  a  proposed  contract.  He  did  not  give  any 
assurance  that  if  the  changes  suggested  by  him  were 
made  in  the  document,  the  choice  of  Mr.  Cohen  by 
the  commimity  and  the  counsel  fees  provided  for 
in  the  proposed  document  would  thereupon  be  ap- 
proved by  the  Department.  Consequently,  it  is 
plain  that  Assistant  Commissioner  Zimmerman's, 
letter  did  not  purport  to  i)e,  and  was  not,  the  de- 
partmental approval  that  is  essential  imder  the  con- 
stitution and  bylaws— and,  hence,  under  the  cor- 
porate charter— of  the  Fort  Belknap  Indian  Com- 
munity in  order  to  effect  the  valid  employment  of 
legal  counsel. 


Ill 


For  the  reasons  indicated  above,  it  is  my  opinion 
that  since  the  Fort  Belknap  Indian  Community 
cannot  employ  an  attorney  without  securing  the 
approval  of  the  Secretary  of  the  Interior  (or  his 
representative)  with  respect  to  the  choice  of  coim- 
sel  and  the  fixing  of  the  fees,  and  since  the  requisite 
approval  has  not  been  granted  in  connection  -with 
the  purported  contract  dated  March  16,  1950  be- 
tween Mr.  Felix  S.  Cohen  and  the  community,  that 
document  is  invalid. 


Mastin  G.  White. 

Solicitor. 


^  The  authority  to  approve  the  choice  of  counsel  and  the 
fixing  of  fees  in  contracts  between  attorneys  and  organized 
Indian  tribes  was  delegated  to  the  Commissioner  of  Indian 
Affairs  by  Secretarial  Order  No.  2508,  dated  January  II, 
1949    (14  F.R.  258,  260). 
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Allotted    Lands— In- 


Indian  allotted  lands  required  for  the  Yellowtail 
Project  can  be  condemned  in  accordance  with 
the  provisions  of  section  3  of  the  act  of  March  3, 
1901,  which  subjects  such  lands  to  condemnation 
for  public  purposes  in  the  same  manner  and  to 
the  same  extent  as  lands  owned  in  fee. 

The  Indian  tribal  lands  needed  for  the  Yellowtail 
dam  and  reservoir  site  cannot  be  condemned,  be- 
cause the  Yellowtail  Project  would  be  con- 
structed within,  and  would  provide  for  the  irri- 
gation of  approximately  21,500  acres  of  Indian- 
owned  lands  situated  within  the  exterior  bound- 
aries of  the  Crow  Indian  Reservation,  and  Con- 
gress has  prohibited  any  further  irrigation  de- 
velopment on  the  reservation  without  the  consent 
of  the  Crow  Indians. 

Memorandum 
To:  The  Secretary 

From:        The  Solicitor 

Subject:     Condemnation  of  Indian    lands   needed 
for  the  Yellowtail  dam  and  reservoir  site 

You  have  requested  that  I  express  an  opinion 
on  the  question  whether  it  is  possible  under  exist- 
ing legislation  to  condemn  the  Indian  lands  that 
are  needed  for  the  proposed  Yellowtail  dam  and 
reservoir  site. 

The  proposed  Yellowtail  dam  site  is  located  in 
sees.  18  and  19,  T.  6  S.,  R.  31  E.,  Montana  Me- 
ridian. The  dam  would  be  constructed  across  the 
Big  Horn  River  about  three-fourths  of  a  mile  above 
the  mouth  of  Big  Horn  Canyon,  which  is  35  miles 
southwest  of  Hardin,  Montana.  The  Yellowtail 
reservoir  would  extend  south  from  the  dam  site 
along  the  Big  Horn  River  bed  to  the  vicinity  of 
Kane,  Wyoming,  a  distance  of  about  72  miles.  Ap- 
proximately 42  miles  of  the  length  of  the  reservoir 
would  thus  lie  within  the  exterior  boundaries  of 
the  Crow  Indian  Reservation. 

The  dam  site  would  consist  entirely  of  Crow 
tribal  land,  and  so  would  the  reservoir  site,  except 
for  one  40-acre  Indian  allotment.  A  total  of  1,033.27 
acres  of  allotted  Indian  land  would  be  required  for 
the  camp  site  to  be  established  in  connection  with 
the  construction  of  the  Yellowtail  project.  In  all, 
6,846.67  acres  of  tribal  and  allotted  land  would  be 


required  for  the  Yellowtail  project,  which  is  de- 
scribed as  one  having  multipurpose  features,  among 
which  are  included  flood-control,  irrigation,  and 
power  development.' 


Under  the  provisions  of  section  3  of  the  act  of 
March  3,  1901  (31  Stat.  1084,  25  U.S.C,  1946  ed., 
sec.  357) ,  allotted  Indian  lands  are  subject  to  con- 
demnation for  public  purposes  in  the  same  manner 
and  to  the  same  extent  as  lands  owned  in  fee.  Con- 
sequently, the  Indian  allotments  required  for  the 
Yellowtail  project  may  be  condemned  in  accor- 
dance with  this  section. 

Except  for  the  act  of  May  10,  1926  (44  Stat.  498) , 
which  authorizes  the  condemnation  of  the  lands  of 
the  Pueblo  Indians  of  New  Mexico  "for  any  public 
pinpose  and  for  any  purpose  for  which  lands  may 
be  condemned  under  the  laws  of  the  State  of  New 
Mexico,  *  *  *"  there  is  no  legislation  which  in 
specific  terms  authorizes  the  condemnation  of  In- 
dian tribal  lands. 

It  has  been  suggested,  however,  that  Indian 
tribal  lands  may  be  condemned  pursuant  to  sec- 
tion 1  of  the  act  of  August  1,  1888  (25  Stat.  357,  40 
U.S.C,  1946  ed.,  sec.  257)  ,  which  provides  in  part 
as  follows: 


"In   every  case   in   which 


any 


officer  of  the  Government  has  been  or  shall  be, 
authorized  to  procure  real  estate  for  the  erec- 
tion of  a  public  building  or  for  other  public 
uses  he  shall  be  authorized  to  acquire  the  same 
for  the  United  States  by  condemnation,  under 
judicial  process,  whenever  in  his  opinion  it 
is  necessary  or  advantageous  to  the  Govern- 
ment to  do  so  *    *   *." 

Section  7  of  the  Reclamation  Act  of  June  17, 
1902  (32  Stat.  389,  43  U.S.C,  1946  ed.,  sec.  421) , 
has  also  been  suggested  as  a  more  specific  source 
of  authority  for  the  condemnation  of  Indian  tribal 
lands  needed  for  reclamation  projects.  This  section 
reads  in  part  as  follows: 

"Where,  in  carrying  out  the  provisions  of 
this  Act,  it  becomes  necessary  to  acquire  any 
rights  or  property,  the  Secretary  of  the  Inte- 
rior is  authorized  to  acquire  the  same  for  the 
United  States  by  purchase  or  by  condemnation 
under   judicial   process,   and   to  pay   from   the 


'  .Sec  Missouri  River  Basin  Investigations  .Staff.  Billings 
Area  Office,  Bureau  of  Indian  Affairs,  Billings,  Montana, 
Report  No.  107    (August   1950)  . 
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reclamation    fund    the    sums    which    may    be 
needed  for  that  purpose  *  *   *."  - 

Different  law  officers  of  this  Department  have 
apparently  entertained  different  views  with  respect 
to  the  question  whether  Indian  tribal  lands  can  be 
condemnett  under  legislation  which,  in  general 
terms,  provides  for  the  condemnation  of  land  but 
which  does  not  specifically  refer  to  Indian  tribal 
lands.  For  example,  Acting  Solicitor  Kirgis  in  1936 
and  Acting  Solicitor  Cohen  in  1945  were  seemingly 
doubtful  that  such  legislation  provided  the  author- 
ity for  the  condemnation  of  Indian  tribal  lands.^ 
On  the  other  hand,  Solicitor  Gardner  in  1943  took 
the  position  that  Indian  tribal  lands  could  be  con- 
demned under  statutory  provisions  which  autho- 
rized the  Secretary  of  War,  in  general  terms,  to 
institute  condemnation  proceedings  for  the  acquisi- 
tion of  "the  necessary  lands"  or  "any  real  property" 
required  for  certain  purposes.' 

For  the  reason  discussed  below,  I  do  not  believe 
that  it  is  necessai7  in  the  present  instance  to  ex- 
press an  opinion  on  the  general  question  whether 
Indian  tribal  lands  needed  for  a  reclamation  project 
can  be  condemned  imder  section  1  of  the  act  of 
August  I,  1888,  supra,  or  under  .section  7  of  the 
Reclamation  Act,  .supra. 

The  construction  of  the  Yellowtail  project  would 
result  in  the  irrigation  of  approximately  44,000 
acres  of  land  which  cannot  now  be  irrigated.  Of 
this  acreage,  approximately  21, .500  acres  are  Indian- 
owned  lands  situated  within  the  exterior  bound- 
aries of  the  Crow  Indian  Reservation.  Hence,  49 
percent  of  the  lands  to  be  irrigated  are  Indian- 
owned  lands  within  the  reservation."^ 

The  Crow  Indians  complained  for  a  long  time 
that  the  Government  provided  for  them  irrigation 

^It  should  be  noted,  however,  that  the  reclamation  fund  is 
no  longer  available  unless  specifically  appropriated  by  Con- 
gress. Sec  sec.  16,  act  of  August  l.S.  1914  (.TO  Stat.  690,  43 
U.S.C,  1946  ed.,  sec.  414). 

^  See  memorandum  dated  July  8,  19,S6,  from  Acting  Solici- 
tor Kirgis  to  the  Commissioner  of  Indian  Affairs,  and  state- 
ment made  to  the  Senate  Committee  on  Indian  Affairs  on 
October  9,  1945.  regarding  S.  J.  Res.  79.  79th  Cong.,  by  Act- 
ing Solicitor  Cohen,  who  is  the  author  of  the  Handbook  of 
Federal  Indian  Law    (Washington,   1942)  . 

'Sec  letter  dated  )inie  29,  194.S.  relating  to  proceedings  for 
the  condemnation  of  an  area  of  tribal  land  which  was  part 
of  the  Fort  Hall  Indian  Reservation  in  Idaho  for  the 
Pocatello  Air  Base.  It  was  stated  in  the  letter  that  "tlie  .Solici- 
tor [referring  to  Solicitor  Gardner]  does  not  believe  that  there 
can  be  any  successful  challenge  to  the  legal  authority  of  the 
United  States  to  condemn  tribal  lands  for  a  wartime  need" 
under  statutory  pro\isions  that  are  now  codified  as  10  U.S.C, 
1946  ed.,  sec.  134.'?b,  and  50  U.S.C.  1946  cd..  sec.  171. 

•■'Sec  telegram  dated  October  16.  1952.  from  Billings  office 
of  Bureau  of  Reclamation  to  the  Commissioner  of  Reclama- 
tion. See  also  .Senate  Hearings  on  Interior  Department  Appro- 
priation  Bill  for  19,50,  Part  I,  p.  1007. 


developments  which  they  did  not  want.  Congress 
finally  heeded  this  complaint  by  declaring  tliat  no 
further  irrigation  construction  work  should  be 
undertaken  on  the  Crow  Indian  Reservation  with- ; 
out  the  consent  of  the  Crow  Indians.  Thus,  it  was 
provided  in  section  8  of  the  act  of  Jtme  4,    1920 

(41  Stat.  751,  753),  that  "no  additional  irrigation 
system  shall  be  established  or  constructed  by  the 
Government  for  the  irrigation  of  Indian  lands  on 
the  Crow  Reservation  until  the  consent  of  the  tribal 
council  thereto  has  been  duly  obtained."  This  pro- 
hibition was  repeated  in  virtually  identical  terms 
when  section  8  of  the  1920  act  was  amended  by  the  \ 
act  of  May  26,  1926  (44  Stat.  658,  660) .  Moreover, 
an  even  broader  prohibition  of  a  similar  character  i 
was  enacted  in  section  9  of  the  act  of  June  28,  1946 

(60  Stat.  333,  336)  ,  which  provides  in  part  as  fol- 
lows: 

"No  further  construction  work  on  the  Crow 
Indian  Reservation  shall  be  undertaken  by 
the  United  States  without  the  prior  consent  of 
(1)  the  Crow  Tribe,  (2)  the  irrigation  district 
or  districts  affected,  and  (3)  the  Congress  of 
the  United  States  *  *  *.  The  con,sent  of  the 
Crow  Tribe  shall  be  obtained  by  a  majority 
vote  of  the  general  council  of  the  tribe  ex- 
pressed at  a  duly  convened  meeting   *    *   *." 

It  will  be  noted  that  the  prohibitions  contained 
in  these  statutes  are  sufficiently  broad  in  scope  to 
cover  the  construction  of  the  proposed  Yellowtail 
project.  The  prohibition  in  the  1920  act,  as 
amended  by  the  1926  act,  is  upon  the  construction 
of  any  "additional  irrigation  system  for  the  irri- 
gation of  Indian  lands  on  the  Crow  Reservation" 
(approximately  49  percent  of  the  lands  to  be 
served  by  the  Yellowtail  project  would  be  "Indian 
lands  on  the  Crow  Reservation")  :  and  the  prohi- 
bition in  the  1946  act  is  upon  "further  construc- 
tion work  on  the  Crow  Indian  Reservation  *  *  * 
by  the  United  States"  (the  Yellowtail  dam  would 
be  constructed  "on  the  Crow  Indian  Reservation 
*   *   *   by  the  United  States") . 

The  1946  prohibition  upon  further  construction 
work  on  the  Crow  Indian  Reservation  by  the 
United  States  without  the  consent  of  the  Indians 
was  adopted  by  Congress  subsequent  to  the  ap- 
proval by  Congress,  in  section  9  of  the  Flood  Con- 
trol Act  of  December  22,  1944  (58  Stat.  887,  891) , 
of  the  plans  of  development  for  the  Missouri  River 
Basin  that  included  the  Yellowtail  project."  There- 


in 


'  That  section  approved,  among  other  things,  the  plans 
contained  in  S.  Doc.  191,  78th  Cong.,  which  included  the 
Yellowtail  project. 


October  29,   1952 


Opinions  of  the  Solicitor 


1589 


fore,  it  seems  clear  that  the  approval  of  the  plan 
for  the  Yellowtail  project  was  thereafter  qualified 
by  and  made  subject  to  the  prohibition  contained 
in  section  9  of  the  1946  act. 

Moreover,  section  9  (c)  of  the  Flood  Control  Act 
of  1944  expressly  provides  that  "irrigation  of  In- 
dian trust  and  tribal  lands  shall  be  in  accordance 
with  the  laws  relating  to  Indian  lands."  Among 
these  laws  are,  of  course,  the  provisions  of  section 
8  of  the  1920  act,  as  amended  in  1926,  and  of  sec- 
tion 9  of  the  1946  act,  prohibiting  further  irrigation 
developments  on  the  Crow  Indian  Reservation 
without  the  consent  of  the  Crow  Indians. 

In  its  essence,  a  condemnation  proceeding  in- 
volves the  taking  of  land  against  the  will  of  its 
owner,  or  irrespective  of  the  owner's  consent.  Since 
any  further  irrigation  developments  on  the  Crow 
Indian  Reservation  are  contingent,  vmder  present 
law,  upon  securing  the  consent  of  the  Crow  In- 
dians, it  is  my  opinion  that  the  tribal  lands  needed 
for  the  Yellowtail  dam  and  reservoir  site  cannot  be 
acquired  by  means  of  condemnation  proceedings. 

Mastin  G.  White, 

Solicitor. 
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Lands— Mineral  Rights— Title— Authorization  of 
Reclamation  Project— Ute  Tribe— LHntah  and 
Ouray  Reservation 

The  authority  of  the  Secretary  to  withdraw  "lands" 
for  reclamation  purposes  includes  within  its 
scope  the  authority  to  withdraw  the  minerals  in 
lands  where  the  surface  has  been  patented  by 
the  Government  but  the  title  to  the  minerals  is 
retained  by  the  Government. 

A  reclamation  withdrawal  order  excepting  from 
its  provisions  "any  tract  the  title  to  which  has 
passed  out  of  the  United  States"  excluded  only 
those  tracts  as  to  which  the  title  in  its  entirety 
had  passed  out  of  the  Government,  and  covered 
the  minerals  in  tracts  within  the  withdrawn  area 
which  had  been  patented  with  a  reservation  of 
the  minerals  to  the  United  States. 

An  order  restoring  to  tribal  ownership  the  "undis- 
posed-of  opened  lands"  within  an  Indian  reser- 
vation did  not  include  tracts  which  were  at  that 
time  withdrawn  for  a  reclamation  project,  since 


lands  withdrawn  from  public  entry  and  dedi- 
cated to  a  particular  purpose  cannot  be  re- 
garded as  "undisposed-of"  lands. 

The  authority  of  the  Secretary  to  restore  to  tribal 
ownership  former  tribal  lands  within  an  Indian 
reservation  includes  the  authority  to  restore  to 
tribal  ownership  the  minerals  in  tracts  which 
have  been  patented  with  a  reservation  of  the 
minerals  to  the  United  States. 

A  withdrawal  of  lands  for  a  reclamation  project 
does  not  constitute  an  authorization  of  the  proj- 
ect; and  the  fact  that  former  tribal  lands  within 
an  Indian  reservation  have  been  withdrawn  tor 
a  reclamation  project  does  not  prevent  the 
Secretary  from  revoking  the  withdrawal  and  re- 
storing the  lands  to  tribal  ownership  if  he  de- 
termines that  such  action  would  be  in  the  public 
interest. 


Memorandum 

To:  The  Commissioner  of  Indian  Affairs 

From:       The  Solicitor 

Subject:    Restoration  to  tribal  ownership  of  lands 
included  in  a  reclamation  withdrawal. 

This  responds  to  your  request  for  an  opinion 
on  the  question  whether  the  NV2S!/2,  SWi4NW!4 
sec.  27  and  the  mineral  rights  in  the  N1/2SV2.  SE14 
SE1/4  sec.  25  and  in  the  NI/2S1/2  sec.  26,  T.  3  S., 
R.  9  W.,  U.S.M.,  Utah,  have  been  restored  to  the 
Ute  Indian  Tribe. 

The  tracts  referred  to  in  the  preceding  para- 
graph were  formerly  unallotted  lands  of  the  Ute 
Indian  Tribe  on  the  Uintah  and  Ouray  Reserva- 
tion. They  were  opened  by  the  act  of  May  27, 
1902  (32  Stat.  263),  as  amended,  for  disposition 
under  the  public-land  laws  of  the  United  States. 
The  tracts  in  sections  25  and  26  were  disposed  of 
at  a  public  sale  held  on  June  21,  1917,  and  were 
patented  with  a  reservation  of  the  minerals  to  the 
United  States.  The  tracts  in  section  27  were  never 
entered  or  patented. 

All  these  tracts  are  within  the  area  covered  by 
a  first-form  reclamation  withdrawal  order  issued  on 
September  20,  1920,  withdrawing  lands  for  the 
Castle  Peak  reclamation  project.  The  withdrawal 
order  of  September  20,  1920  has  not  been  revoked 
with  respect  to  the  tracts  under  consideration  in 
this  opinion. 

On  August  25,  1945,  the  Secretary  of  the  In- 
terior promulgated  an  order  (10  F.R.  12409)  restor- 
ing to  tribal  ownership  all  the  "undisposed-of  lands 
of  the  Uintah  and  Ouray  Reservation." 
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The  first  question  to  be  decided  is  whether  the 
tracts  with  which  we  are  concerned  were  affected 
by  the  reclamation  withdrawal  order  of  September 
20,  1920.  That  order,  in  so  far  as  it  is  pertinent 
to  our  present  discussion,  purported  to  withdraw 
"all  sees.  *  *  *  25,  26,  and  27".  T.  3  S.,  R.  9  W., 
U.S.M.,  Utah,  "excepting  any  tract  the  title  to 
which  has  passed  out  of  the  United  States." 

It  is  clear  at  the  outset  that  the  withdrawal  order 
was  applicable  to  the  NI/2SI/2  and  the  SW14NW14 
sec.  27,  since  no  part  of  the  title  to  these  tracts 
had  previously  "passed  out  of  the  United  States." 

A  more  difficult  problem  is  presented  when  we 
consider  the  applicability  of  the  withdrawal  order 
to  the  N 1/2 S 1/2,  SEI4SEI/4  sec.  25  and  the  N1/2 
SV^  sec.  26.  These  tracts  had  been  disposed  of  by 
the  United  States  in  1917  under  patents  reserving 
the  minerals  to  the  United  States.  Hence,  at  the 
time  when  the  reclamation  withdrawal  order  of 
September  20,  1920  was  issued,  only  the  mineral 
rights  in  these  tracts  were  held  by  the  United  States. 

The  authority  of  the  Secretary  of  the  Interior  to 
make  first-form  reclamation  withdrawals  is  con- 
tained in  section  ,H  of  the  Reclamation  Act  of  June 
17,  1902  (4S  U.S.C.,  1946  ed.,  sec.  416),  which  pro- 
vides in  part  that  the  Secretary  may  "withdraw 
from  public  entry  the  lands  recjuired  for  any  irri- 
gation works  *  *  *."  It  is  my  view  that  this  au- 
thority to  withdiaw  "lands"  includes  witliiii  its 
scope  the  authority  to  withdraw  the  minerals  in 
lands  where  the  surface  has  been  patented  by  the 
Government  i)ut  the  title  to  the  minerals  is  re- 
tained by  the  Government.  In  this  connection,  it 
is  appropriate  to  repeat  the  statement  that  was 
made  in  .Solicitor's  Opinion  M-.H48,H6  (January  27, 
1947): 

"*  *  *  The  minerals  in  place  arc  a  part  of 
the  land.  The  fact  that  a  lesser  estate,  the 
surface,  has  been  carved  out  of  the  land  and 
disposed  of  does  not  make  that  which  is  left, 
the  mineral  estate,  any  the  less  'lands'.  Britisfi- 
Americau  Oil  Producina;  Co.  v.  Board  of 
Eqiializatiou  of  Montana  el  aJ.,  299  U.S.  159 
(19.S6)  ." 

We  turn,  then,  to  the  problem  of  whether  the 
withdrawal  order  of  September  20,  1920  was  ac- 
tually intended  to  cover  the  minerals  in  the  Ni/> 
SI/2,  SEViSEi/^  sec.  25  and  in  the  Ni/_,Si/_,  sec.  26, 
inasmuch  as  the  order  excepted  from  its  provisions 
"any  tract  the  title  to  which  has  passed  ouit  of  the 
United  States."  I  believe  that  the  quoted  exclusion- 
ary phrase  referred  only  to  those  tracts  as  to  which 
the  title  in  its  entirety  had  passed  out  of  the  Gov- 


ernment. Accordingly,  since  the  patents  covering 
the  tracts  in  sees.  25  and  26  with  which  we  are 
concerned  conveyed  only  the  title  to  the  surface, 
and  reserved  to  the  United  States  the  title  to  the 
minerals,  it  appears  that  the  minerals  in  these 
tracts  were  not  excluded  by  the  language  of  the 
withdrawal   order   from    its   scope. 

Hence,  it  is  my  opinion  that  the  NI/2S1/2,  SWl/^ 
NWi/^  sec.  27  and  the  minerals  in  the  Ni/gSi/,, 
SEI/4SE1/4  sec.  25  and  in  the  Ni/^Si/,  sec.  26  were 
withdrawn  by  the  first-form  reclamation  with- 
drawal order  of  September  20,    1920. 


II 


The  next  question  to  be  decided  is  whether  the 
restoration  order  of  August  25,  1945  restored  the 
Ni/,S1/,,  SWI/4NW14  sec.  27  and  the  mineral  rights 
in  Fhe'Ni/^Si/^,  SEi^SEi/4  sec.  25  and  in  the  Ni/^ 
SV>  sec.  26  to  tribal  ownership,  in  view  of  the  fact 
that  these  lands  and  minerals  were  at  that  time 
subject  to  the  first-form  reclamation  withdrawal 
ordei    of  September  20,    1920. 

The  restoration  order  of  August  25,  1945  ])ro- 
vided   in   pertinent  part  as  follows: 

"****!  hereby  find  that  restoration  to 
tribal  ownership  of  all  lands  which  are  now 
or  may  hereafter  be  classified  as  undisposed-of 
opened  lands  of  the  Uintah  and  Ouray  Reser- 
vation will  be  in  the  public  interest,  and  the 
said  lands  are  hereby  restored  to  tribal  owner- 
slii|3  for  the  use  and  benefit  of  the  LHe  Indian 
Tribe  of  the  Uintah  and  Ouray  Reservation 
in  Utah,  and  are  added  to  and  made  a  part  of 
the  existing  reservation,  subject  to  any  \alid 
existing  rights." 

It  will  be  noted  that  this  order  restored  to  tribal 
ownership  the  "undisposed-of"  lands  of  the  llintah 
and  Ouray  Reservation.  In  so  far  as  the  present 
question  is  concerned,  the  problem  is  whether 
former  tribal  lands  which  were  subject  to  a  rec- 
lamation withdrawal  on  August  25.  1945  com- 
]irised  "undisposed-of"  lands. 

It  seems  to  me  that  former  tribal  lands  with- 
drawn from  public  entry  and  dedicated  to  a  par- 
ticular purpose— e.g.,  a  reclamation  project— by  a 
proper  order  cannot  be  regarded  as  "undisposed- 
of"  lands. 

Moreover,  the  memorandum  dated  March  24, 
1945  from  the  Assistant  Commissioner  of  Indian 
Affairs  recommending  the  issuance  of  the  restora- 
tion order  that  is  involved  here  leaves  no  doubt 
that  the  former  tribal  lands  which  had  been  with- 
drawn  for  reclamation   purposes   in   the  meantime 
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were  intended  to  be  excluded  troni  the  restoration 
order.  In  that  memorandimi,  the  Assistant  Com- 
missioner made  the  following  statement: 

"The  order  restoring  to  the  Ute  tribes  ot  the 
Uintah  and  Ouray  Reservation  some  220,000  ^ 
acres  of  ceded  unentered  lands  within  the 
boundaries  of  the  diminished  Uintah  and 
Ouray  Reservation  is  a  belated  act  of  justice. 
The  Uintah  and  Ouray  Reservation,  contain- 
ing a  little  over  two  million  acres,  was  opened 
to  entry  in  1905  over  the  vigorous  and  con- 
tinued protests  of  the  Ute  Indians.  A  million 
acres  were  arbitrarily  taken  from  the  Utes  and 
turned  over  to  the  Forest  Service.  *  *  *  Some 
113,000  acres  allotted  to  the  Utes;  about  60,000 
acres  were  placed  in  a  Reclamation  reserve; 
and  270,000  acres  of  the  Ute  tribal  lands  were 
set  aside  as  an  inadecjuate  tribal  grazing  re- 
serve fringing  the  southern  border  of  the  new 
national  forest.  The  balance  of  the  tribal  lands 
was  thrown  open  to  entry,  but  after  thirty 
years  there  were  still  left  the  220,000  acres 
of  ceded  lands  proposed  to  be  restored." 

Hence,  it  is  ])lain  from  the  Assistant  Commis- 
sioner's language  that  the  proposal  for  the  restora- 
tion to  tribal  ownership  of  former  tribal  lands 
did  not  contemplate  the  restoration  of  those  lands 
that  were  "in  a  Reclamation  reserve." 

It  is  my  opinion,  therefore,  that  the  NV2'*'V2' 
SWI/4NWI4  sec.  27  and  the  mineral  rights  in  the 
NI/2S1/2,  SE14SE1/4  sec.  25  and  in  the  NJ/oSV.  sec. 
26  were  not  restored  to  tribal  ownership  by  the 
order  of  August  25,  1945. 


Ill 


Perhaps  it  should  be  mentioned  that  the  lands 
and  minerals  discussed  in  this  opinion  can  still  be 
resitored  to  tribal  ownership  if  the  Secretary  of  the 
Interior  should  determine  that  the  public  interest 
woidd  be  served  by  taking  such  action,  instead  of 
continuing  the  withdrawal  of  such  lands  and  min- 
erals for   the  purpose  of  a  reclamation   project. 

The  authority  for  the  re.storation  to  tribal  own- 
ership of  former  tribal  lands  is  found  in  section 
3(a)  of  the  Indian  Reorganization  Act  of  June 
18,  1934  (25  U.S.C,  1946  ed.,  sec.  463(a)),  which 
provides  in  pertinent  part  as  follows: 

"The  Secretary  of  the  Interior,  if  he  shall 
find  it  to  be  in  the  public  interest,  is  autho- 
rized to  restore  to  tribal  ownership  the  remain- 


ing surplus  lands  of  any  Indian  reservation 
opened  before  June  18,  1934,  or  authorized  to 
be  opened,  to  sale  or  any  other  form  ol  dis- 
posal by  Presidential  proclamation,  or  by  any 
of  the  pui)lic-land  laws  of  the  United  States: 
*  *  *  Pyoindcd  jurtlicr.  That  this  section 
shall  not  apply  to  lands  within  any  reclama- 
tion project  authorized  before  June  18,  1934, 
in   any  Indian   reservation." 

The  word  "lands",  as  used  in  this  section, 
include  the  minerals  in  opened  tracts  the  siu- 
face  of  which  has  l)een  patented  with  a  reser- 
vation of  the  minerals  to  the  United  States. 
(See  Solicitor's  Opinion  M-3483().  January  27. 
1947.) 

The  statutory  proviso  quoted  above  would  not 
prevent  action  by  the  Secretary  to  restore  to  tribal 
ownership  the  lands  and  minerals  discussed  in  this 
opinion,  since  no  reclamation  project  affecting 
tliese  lands  and  minerals  has  ever  been  authorized. 
■Although  the  withdrawal  order  of  September  20, 
1920  was  issued  in  anticipation  of  the  lUtimate 
construction  of  the  Castle  Peak  reclamation  proj- 
ect, that  order  did  not,  of  course,  purport  to  au- 
thorize the  project.  The  authorization  of  the  proj- 
ect necessarily  awaited  subsec|uent  action  by  the 
Congress  (or,  since  August  4,  1939,  by  the  Secre- 
tary of  the  Interior  under  section  9(a)  of  the 
Reclamation  Project  Act  of  1939.  43  U.S.C:.,  1946 
ed.,  .sec.  485h(a)). 

MA.STIN    G.    WHITli, 

Solicitor. 


PiR  Cahha  Distributions  Unui  r 

SOUTHI  RN    UtK    ChARTKR 


M-3()146 


Novcnbcr  II,  7^52. 


'  A  penciled  line  has  been  drawn  through  this  figure  and 
217,000  substituted. 


Per  (Capita  Payments— Departmental  Approval- 
Oil  and  Gas  Royalties. 

Under  section  8  of  the  corporate  charter  of  the 
Southern  Ute  Tribe,  the  tribe  may  make  per 
capita  payments  out  of  the  current  net  income 
for  any  fiscal  year  without  securing  departmental 
approval. 

The  Southern  Ute  Tribe  may,  without  securing 
departmental  approval,  distribute  per  capita 
among  its  members,  in  any  fiscal  year,  up  to 
one-half  of  the  tribe's  accrued  surplus. 
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The  Southern  Ute  Tribe  must  secure  the  approval 
of  the  Department  before  it  can  distribute  per 
capita  among  its  members,  in  any  one  year,  more 
than  one-half  of  its  accrued  surplus. 

The  governing  body  of  the  Southern  Ute  Tribe 
may,  before  the  close  of  a  fiscal  year,  make  per 
capita  payments  out  of  the  profits  for  that  year. 

The  royalties  received  by  the  Southern  Ute  Tribe 
from  its  oil  and  gas  leases  constitute  "profits  of 
corporate  enterprises  or  income"  within  the 
meaning  of  section  8  of  the  corporate  charter  of 
the  tribe. 

Memorandum 

To:  The  Commissioner  of  Indian  Affairs 

From:        The  Solicitor 

Subject:     Per  capita  distributions  imder  Southern 
Ute  charter 


It  seems  to  be  plain  that  the  tribe  may  distribute 
the  whole  of  its  current  net  income  for  any  fiscal 
year  without  securing  departmental  approval.  The 
current  net  income  would  be  determined  by  de- 
ducting from  the  tribe's  gross  income  all  sums 
necessary  "to  defray  corporate  obligations  and 
*  *  *  all  simis  which  may  be  devoted  to  the  estab- 
lishment of  a  reserve  fund,  the  construction  of 
public  works,  the  costs  of  public  enterprises,  the 
expenses  of  tribal  government,  the  needs  of  char- 
itable or  other  corporate  purposes." 

It  also  seems  to  be  plain  that  the  tribe  may, 
without  securing  departmental  approval,  distribute 
per  capita  among  its  members,  in  any  fiscal  year, 
up  to  one-half  of  its  accrued  surplus,  consisting  of 
the  accumulated  profits  of  past  years.  The  approval 
of  the  Department  would,  however,  be  recjuired 
before  the  tribe  could  distribute  per  capita  among 
its  members,  in  any  one  year,  more  than  half  of 
its  accrued  surplus.^ 


You  have  rec|uested  that  I  express  opinions  on 
certain  questions  which  have  arisen  in  connection 
with  a  proposed  per  capita  distribution  of  cor- 
porate profits  or  income  pursuant  to  section  8  of 
the  charter  of  the  Southern  Ute  Tribe. 

The  provision  reads  as  follows: 

"The  Tribe  may  issue  to  each  of  its  mem- 
bers a  non-transferable  certificate  of  member- 
ship evidencing  the  equal  share  of  each  mem- 
ber in  the  assets  of  the  Tribe  and  may  dis- 
tribute per  capita,  among  the  recognized  mem- 
bers of  the  Tribe,  all  profits  of  corporate  en- 
terprises or  income  over  and  above  sums  nec- 
essary to  defiay  corporate  obligations  and  over 
and  above  all  sums  which  may  be  devoted  to 
the  establishment  of  a  reserve  fund,  the  con- 
struction of  public  works,  the  costs  of  public 
enterprises,  the  expenses  of  tribal  government, 
the  needs  of  charity,  or  other  corporate  pur- 
poses. No  such  distribution  of  profits  or  in- 
come in  any  one  year  amounting  to  a  dis- 
tribution of  more  than  one-half  of  the  accrued 
surplus  shall  be  made  without  the  approval 
of  the  Secretary  of  the  Interior.  No  distribu- 
tion of  the  financial  assets  of  the  Tribe  shall 
be  made  except  as  provided  herein  or  as 
authorized  by  Congress." 


Your  first  question  is  whether  there  are  limits 
to  the  amounts  which  may  be  distributed  by  the 
tribe  per  capita  without  the  approval  of  the  De- 
partment. 


11 


Your  next  cjuestion  is  whether  the  tribe  may, 
before  the  end  of  a  fiscal  year,  make  a  per  capita 
payment  out  of  the  income  received  in  that  year. 

A  per  capita  payment  is  in  the  nature  of  a  di- 
vidend on  the  profiits  of  the  corporate  enterprises 
conducted  by  the  tribe.-  As  a  general  rule,  the  di- 
rectors of  a  corporation  have  discretion  to  de- 
termine at  what  time  a  dividend  shall  be  paid  from 
the  corporate  profits.' 

An  incorporated  Indian  tribe,  such  as  the  South- 
ern Ute  Tribe,  differs  from  other  corporations,  to 
be  sine,  in  that  the  distribution  of  profits  which 
it  may  make  is  subject  to  certain  limitaitions,  biH 
these  limitations  are  not  of  such  a  character  that 
a  distribution  before  the  end  of  a  fiscal  year  is  ruled 
out.  As  it  may  be  apparent  long  before  the  end  of 
a  fiscal  year  that  there  will  be  profits  accruing 
from  a  tribe's  corporate  enterprises  over  and  above 
all  liabilities  and  obligations  of  the  tribe,  there  is 
no  good  reason  for  denying  to  the  governing  body 
of  the  tribe  the  authority  to  make  a  distribution 
whenever  the  existence  of  profits  for  the  fiscal  year 
has  become  obvious. 


'  See  page  .Bl  of  the  Explanatory  Menioiaiulum  on  Indian 
Tribal  Charters,  approved  by  the  Secretary  of  the  Interior  on 
May  18.  19.S6,  where  a  virtually  identical  provision  of  a  pro- 
posed charter  for  the  Fort  Belknap  Indian  Community  of 
Montana  is  construed  in   the  same  manner. 

-  Indeed,  it  is  so  denominated  in  the  Explanatory  Memo- 
randum cited  in  the  previous  footnote.  "Each  corporate 
charter,"  it  is  stated  in  the  memorandum,  "should  contain 
a  provision  specifying  that  dividends  shall  be  paid  only  out 
of  profits  or  net  income." 

•'See  18  C.J.S.,  pp.  1108-09,  and  authorities  there  cited. 
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I  am  of  the  opinion,  therefore,  that  the  govern- 
ing body  of  the  Southern  Ute  tribe  need  not  wait 
until  the  end  of  a  fiscal  year  before  deciding  to 
make  a  per  capita  payment  out  of  profits  for  that 
year. 


Ill 


Your  final  quesition  is  whether  royalties  received 
by  the  Southern  Ute  Tribe  from  its  oil  and  gas 
leases  constitute  "profits  of  corporate  enterprises 
or  income"  within  the  meaning  of  section  8  of  the 
corporate  charter  of  the  tribe,  so  as  to  be  distribut- 
able on  a  per  capita  basis  under  that  section. 

For  the  purposes  of  the  Federal  income  tax  laws, 
royalties  paid  under  mining  leases,  including  oil 
and  gas  leases,  have  been  regarded  as  "income" 
rather  than  as  "capital  gains,"  although  reasonable 
allowances  for  depletion  have  been  made  under 
such  laws.^ 

While,  conceivably,  the  terms  "profits"  and  "in- 
come" might  have  been  used  in  section  8  of  the 
corporate  charter  of  the  Southern  Ute  Tribe  in 
a  different  sense  than  in  the  tax  laws,  there  is  no 
evidence  of  any  intention  to  depart  from  common 
usage.  Indeed,  it  would  be  unreasonable  to  suppose 
that  royalties  paid  under  oil  and  gas  leases  were 
not  to  be  treated  as  profits  or  income,  since  the 
management  or  disposition  of  natural  resources  is 
usually  involved  in  the  organization  of  corporate 
enterprises  by  Indian  tribes.  If  the  income  under 
mining  leases  were  to  be  excluded  from  distribu- 
tion under  the  terms  of  corporate  charters  granted 
to  Indian  tribes,  the  making  of  per  capita  payments 
in  any  considerable  amounts  would  hardly  be  pos- 
sible. Moreover,  under  a  statute  requiring  the 
distribution  of  "income"  to  members  of  the  Osage 
Tribe,  the  royalties  and  bonuses  paid  under  oil 
and  gas  leases  made  by  the  tribe  have  been  re- 
garded as  income.^ 

I  am  of  the  opinion,  therefore,  that  royalties 
paid  under  oil  and  gas  leases  made  by  the  South- 
ern Ute  Tribe  are  to  be  regarded  as  profits  or 
income  from  the  tribe's  corporate  enterprises,  and 
are  distributable  among  its  members  in  accordance 
with  section  8  of  the  tribe's  corporate  charter. 

Mastin  G.  White, 

Solicitor. 


*.See  Burnett  v.  Hormel,  287  U.S.  lO.S  (1932);  Herring  v. 
Commissioner,  293  U.S.  .322  (1934)  ;  Merie-Smith  v.  Commis- 
sioner. 42  F.  (2d)  837,  841  (CCA.  2d,  1930)  ;  Emerald  Oil 
Co.  V.  Commissioner,  72  F.  (2d)  681,  684  (CCA.  5th.  1934)  ; 
Perkins  v.  Thomas,  86  F.    (2d)    954,  955    (CCA.  5th.  1936) . 

'See  Work  v.  Mosier,  261  U.S.  352   (1923). 


Proposed  Amendments  to  the  Charter, 

CoNSTrruTioN  and  By-laws— Caddo 

Indian    Tribe 


M-.H6I.5,'') 


Novotibc)    21,  1952. 


Attorney  Contracts— Oklahoma  Indian  Welfare 
Act— Indian    Reorganization    Act. 

Section  3  of  the  Oklahoma  Indian  Welfare  Act 
incorporates  by  reference  the  provisions  of  the 
Indian  Reorganization  Act  prescribing  what 
powers  can  be  conferred  upon  an  organized  In- 
dian  tribe. 

The  provision  in  section  16  of  the  Indian  Re- 
organization Act  respecting  the  exercise  by  the 
Secretary  of  the  Interior  of  the  authority  to  ap- 
prove for  organized  Indian  tribes  "the  choice 
of  counsel  and  fixing  of  fees"  is  mandatory;  and 
it  would  not  be  ]>ermissible  to  insert  an  incon- 
sistent provision  in  the  charter  of  an  Indian 
tribe  organized  under  the  Indian  Reorganization 
Act  or  the  Oklahoma  Indian  Welfare  Act. 

There  is  no  requirement  in  the  Oklahoma  Indian 
Welfare  Act  that  any  prescribed  percentage  of 
tiie  eligible  voters  in  an  Indian  tribe  must  par- 
ticipate in  an  election  to  adopt  a  constitution 
and  bylaws,  or  to  adopt  amendments  to  a  con- 
stitution  or  bylaws. 

.As  the  Secretary  of  the  Interior  has  not  issued  any 
rules  or  regulations  concerning  the  amendment 
of  constitutions  and  bylaws  adopted  by  Indian 
tribes  pursuant  to  the  Oklahoma  Indian  Wel- 
fare Act,  it  is  proper  to  look  to  the  constitution 
of  the  Caddo  Indian  Tribe  to  determine  what 
procedures  must  be  followed  in  the  adoption 
of  amendments  to  the  constitution  and  bylaws 
of  that   tribe. 

Memorandum 

To:  The  Commissioner  of  Indian   Affairs 

From:        The  Solicitor 

Subject:      Proposed  amendments  to  the  charter  and 

to    the    constitution    and    bylaws    of    the 

Caddo  Indian  Tribe 

I  am  returning  to  you  the  draft  of  a  proposed 
letter  addressed  to  the  Superintendent  of  the 
Southern  Plains  Agency,  in  which  an  election 
would  be  called  to  enable  the  voters  of  the  Caddo 
Indian  Tribe  of  Oklahoma  to  vote  on  proposed 
amendments  to  the  charter  and  to  the  constitution 
and  bylaws  of  the  tribe. 
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Paragraph  (e)  of  section  4  of  tfie  charter  of  the 
Caddo  Indian  tribe  now  provides  that: 

"In  any  attorney's  contract  hereafter  ex- 
ecuted by  the  Tribe,  the  choice  of  attorneys 
and  the  fixing  of  fees  shall  be  subject  to  the 
approval  of  the  Secretary  of  tlic  Interior." 

It  is  proposed  that  this  paragraph  be  amended  to 
read  as  follows: 

"In  any  attorney's  contract  hereafter  ex- 
ecuted by  the  Tribe,  the  choice  of  attorneys 
and  the  fixing  of  fees  shall  be  subject  to  the 
approval  of  the  Secretary  of  the  Interior;  pro- 
vided, however,  that  in  any  contract  with  an 
attorney  authorizing  him  to  demand,  collect, 
or  sue  for  amounts  due  on  loans  made  by  the 
Tribe,  and  not  subject  to  the  provisions  of  25 
U.S.C.  81,  the  choice  of  counsel  and  the  fix- 
ing of  fees  shall  not  be  subject  to  such  ap- 
jjroval." 

The  Caddo  Indian  Tribe  was  granted  a  charter 
of  incorporation  pinsuant  to  the  provisions  of 
the  Oklahoma  Indian  Welfare  Act  of  June  26, 
1936  (49  Stat.  1967).  Section  ,H  of  the  act  provides 
in  part  as  follows: 

"*  *  *  The  Secretary  of  the  Interior  may 
issue  to  any  such  organized  group  a  charter  of 


incorporation 


Such    charter    may    con- 


vey to  the  incorj:)orated  group,  in  addition  to 
any  powers  which  may  properly  be  vested  in 
a  body  corporate  under  the  laws  of  the  State 
of  Oklahoma,  the  right  *  *  *  to  enjoy  any 
other  rights  or  privileges  secured  to  an  or- 
ganized Indian  tril)e  under  the  Act  of  June 
18,   19.84    (48  Stat.  984)    *    *   *." 

There  is  no  specific  mention  in  the  Oklahoma 
Indian  Welfare  Act  of  the  power  to  enter  into 
contracts  with  attorneys.  The  powers  which  may  be 
granted  to  an  Indian  tribe  under  the  Indian  Re- 
organization Act  of  June  18,  1934  have  been  in- 
corporated by  reference,  however,  into  the  Okla- 
homa Indian  Welfare  .\ct.  The  propriety  oi  the 
proposed  amendment  to  the  charter  of  the  Caddo 
Indian  Tribe  which  would  relax  the  requirement 
for  departmental  appro\al  of  the  choice  of  counsel 
and  fixing  of  fees  nnist  depend,  therefore,  upon 
the  construction  put  upon  the  provisions  of  the 
Indian  Reorganization  Act  concerning  the  em- 
ployment of  attorneys. 

Section    16    of    the    Indian    Reorganization    Act 


(25   U.S.C,    1946   ed.,   sec.   476)     provides,    among 
other  things,  as  follows: 

"In  addition  to  all  powers  vested  in  any 
Indian  tribe  or  tribal  council  by  existing  law, 
the  constitution  adopted  by  said  tribe  shall 
also  vest  in  such  tribe  or  its  tribal  comicil  the 
following  rights  and  powers:  To  employ  legal 
counsel,  the  choice  of  counsel  and  fixing  of 
fees  to  be  subject  to  the  approval  of  the  Sec- 
retary  of   tlie   Interior  *   *   *."  ' 

Paragraph  (e)  of  section  4  of  the  charter  of  the 
Caddo  Indian  Tribe  is  based  upon  this  provision 
of  the  Indian  Reorganization  Act.  Having  de- 
termined to  grant  the  Caddo  Indians  this  stat- 
utory power,  the  Secretary  of  the  Interior  cannot 
expand  or  restrict  it.  The  provision  in  section  16 
of  the  Indian  Reorganization  Act  respecting  the 
exercise  by  the  Secretary  of  the  Interior  of  the 
authority  to  approve  "the  choice  of  counsel  and 
fixing  of  fees"  is  mandatory.  Section  16  states 
jjlainly  that  every  constitution  granted  to  an  In- 
dian tribe  sliall  vest  in  the  tribe  the  powers  spec- 
ified in  the  section— including,  of  course,  the 
|30wcr  to  employ  legal  counsel  subject  to  the 
Secretary's  approval  respecting  the  choice  of  coun- 
sel and  the  fixing  of  fees— and  this  has  been  con- 
strued as  mandatory  from  the  very  beginning.'-  It 
would  not  be  permissible  to  avoid  this  plain  stat- 
utory directive  by  inserting  an  inconsistent  pro- 
vision in  the  charter  of  an  organized  Indian  tribe. 
It  is  my  opinion,  therefore,  that  it  woidd  be  con- 
trary to  the  statutory  re(]uirement  discussed  above 
—which  has  been  incorporated  by  reference  in  the 
Oklahoma  Indian  Welfare  Act— for  the  Secretary 
of  the  Interior  to  approve  an  amendment  to  the 
charter  of  the  Caddo  Indian  Tribe  which  would 
authorize  the  employment  of  attorneys  for  any 
]iur|jose  without  departmental  approval  of  the 
( hoice  of  attorneys  and   fixing  of  fees. 


^  Authority  to  approve  contracts  between  attorney  and 
Indian  tribes  was  delegated  to  the  Commissioner  of  Indian 
Affairs  l)y  Secretarial  Order  No.  2508.  dated  January  II, 
1949    (14  F.R.  258.  260)  . 

-  .See  "Explanatory  Memorandum  on  Drafting  of  Tribal 
Constitutions,"  issued  by  the  department,  pp.  1  and  12: 
"There  are,  of  course,  several  standard  provisions  which 
should  be  included  in  every  constitution,  in  accordance  with 
ihc  terms  of  the  Indian  Reorganization  Act,  such  as  provi- 
sions on  the  manner  of  adoption  and  ratification,  the  man- 
ner of  amendment,  and  those  tribal  powers  which  arc 
enumerated  in  section  16  of  the  Indian  Reorganization  Act 
*  *  *."  After  mentioning  as  the  first  power  the  power  to 
negotiate  with  Government  agencies,  the  memorandum  pro- 
ceeds to  state:  "A  second  power  which,  by  the  terms  of  the 
Indian  Reorganization  Act,  is  to  be  included  in  every  con- 
stitution is  the  power  'to  employ  legal  counsel,  the  choice 
of  counsel  and  the  fixing  of  fees  to  be  subject  to  the  ap- 
proval of  the  Secretary  of  the  Interior.'  " 
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II 


It  appears  that  the  suggesited  certifications  ol  the 
proposed  amendments  to  the  constitution  and  by- 
laws oi  the  Caddo  Indian  Tribe  are  not  in  proper 
form.  They  are  apparently  based  on  the  assump- 
tion that  at  least  30  percent  of  those  entitled  to 
vote  must  vote  in  the  election.  The  provision  in 
section  3  ot  the  Oklahoma  Indian  Weltarc  Act 
requiring  a  total  vote  of  a  least  30  percent  of  those 
emtitled  to  vote  applies,  however,  only  to  the  in- 
itial ratification  of  a  charter. 

So  far  as  ithe  adoption  ot  a  constitution  and  by- 
laws is  concerned,   section    3   provides   as    follows: 

"Any  recognized  tribe  or  band  of  Indians 
residing  in  Oklahoma  shall  have  the  right  to 
organize  for  its  common  welfare  and  to  adopt 
a  constituition  and  bylaws,  under  such  rules 
and  regulations  as  the  Secretary  of  tiie  Inte- 
rior may   prescriiie   *    *   *." 

No  rules  or  regulations  concerning  the  amend- 
ment of  constitutions  and  bylaws  adopted  pursuant 
to  the  Oklahoma  Indian  Welfare  Act  have  been 
issued  by  the  Secretary.  In  order  to  determine  what 
procedure  must  be  followed  in  adopting  amend- 
ments to  the  constitution  and  bylaws  of  the  Caddo 
Indian  Tribe,  reference  must  he  made,  therefore, 
to  the  constitution  itself. 

Article  XI  of  ithe  constitution  of  the  Cadilo  In- 
dian Tribe  provides  that  amendments  to  the  con- 
stitution and  bylaws  may  l)e  pro|30sed  by  eithei  of 
two  methods,   and 

"if  approved  by  the  Secretary  of  the  Interior, 
shall  be  submitted  to  a  referendiun  vote  of  the 
adult  members  of  the  Tribe,  and  shall  be  effec- 
tive   if   approved    by    a    majoiity    vote." 

Under  this  provision,  an  amendment  to  the  con- 
stitution or  to  the  bylaws  would  be  vahdly  adopted 
if  a  majority  of  those  voting  in  the  election  voted 
in  favor  of  its  adoption,  and  the  number  of  voters 
participating  in  the  election  would  be  innnaterial. 
It  is  suggested  that  the  following  form  be  em- 
l)loyed  in  certifying  the  proposed  amendments: 

"Pursuant  to  an  order  approved  on 

by  the Secretary  of  the  Interior,  the 

attached  amendments  II  and  III  to  the  con- 
stitution and  bylaws  of  the  Caddo  Indian 
Tribe  of  Oklahoma  were  submitted  for  ratifi- 
cation   to    the    adult    members    of    the    Caddo 

Indian  Tribe  of  Oklahoma,  and  on 

were  duly  adopted  by  a  vote  of for  and 

against   in   the  case  of  amendment  II 

and  by  a  vote  of for  and against 


in  the  case  of  amendment  III,  all  in  accor- 
dance with  Article  XI  of  the  constitution  of 
the  Caddo  Indian  Tribe  of  Oklahoma." 

MAsriN  G.  VVurrK, 

Soliciloi. 


NotATIONS    IN    PaIKNTS   IN    Fli:    I  OK 

Indian  Lands  of  Existinc; 
Rights-of-Way 


M-,S(il58 
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Indians— Patents  in  fee— Authority  of  the  Secretary 
of  the  Interior. 

Where  a  patent  in  fee  is  issued  on  Indian  lands 
traversed  i)y  a  logging  railroad  right-of-way 
granted  to  a  lundjcr  com]jany  by  revocable  per- 
mit, it  is  not  necessary  to  insert  in  the  patent  a 
notation  respecting  the  right-of-way  in  order  to 
pieserve   the  right   granted   in    the   permit. 

The  Secretary  of  the  Interior  is  aiuhori/ed  to  in- 
sert in  a  patent  in  fee  for  Indian  lands  a  nota- 
tion of  the  fact  that  the  title  conveyed  is  subject 
to   a    valid   existing   right-of-way. 

Memorandimi 

To:  Assistant    Secretary    VVolfsohn 

From:         1  he  Solicitor 

Subject:      Notations    in    patents   in    fee    for    Incli:ni 
lands  of  existing  rights-ol-way 

In  a  memorandum  dated  Octoijer  22,  19,'i2,  you 
iec|iiested  my  advice  concerning  the  propriety  of 
giving  your  approval  to  the  reconuiiendation  of  the 
Conmiissioner  of  Indian  Atiairs  that  the  following 
provision  be  inserted  in  patents  in  fee  hereafter 
issued  on  allotted  Indian  lands  which  are  traversed 
\)y  a  logging  railroad  right-of-way  granted  by  re- 
vocable permit  to  the  C.  D.  [ohnson  I.muber  Coi- 
poration: 

"*  *  *  subject  to  the  logging  railroad 
right-of-way  granted  l)y  a  revocable  permit 
issued  i)y  the  Assistant  Secretary  of  the  Inte- 
lior  to  C.  D.  Johnson  Limiber  Corporation 
on  [uly  25.  1941,  F)ureau  of  Indian  Affairs 
file   No.    IGGHO-HMl." 

This  response  will  consider  whether  the  iirser- 
tion  of  such  a  provision  in  the  patents  is  (I)  nec- 
essary in  order  to  preserve  the  right  granted  in  (he 
permit,    and    (2)    authorized. 
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The  case  of  Swendig  et  al.  v.  Washington  Water 
Poioer  Coynpany,  265  U.S.  322  (1924),  and  a  regu- 
lation ot  the  Department  (43  CFR  244.17(b)) 
support  the  proposition  that  in  public  land  cases, 
at  least,  no  mention  of  prior  revocable  rights-of-way 
is  needed  in  patents  for  the  lands  affected  by  the 
rights-of-way. 

In  the  Swendig  case,  the  revocable  permit  for  a 
right-of-way  hail  been  granted  by  the  Secretary  of 
the  Interior  under  a  statute  which  declared  that 
the  permission  might  be  revoked  by  the  Secretary 
who  gave  it  or  by  his  successor,  and  that  the  per- 
mission granted  should  not  be  held  to  confer  any 
right,  or  easement,  or  interest  in,  to,  or  over  the 
land  involved.  Patents  subsecpiently  issued  for 
lands  traversed  by  the  right-of-way  contained  no 
notation  thereon  of  the  existence  of  the  permit,  but 
a  regulation  of  the  Department  provided,  in  effect, 
that  the  issuance  of  such  a  patent  should  not  be 
construed  to  be  a  revocation  of  the  permit  in  whole 
or  in  part,  and  that  the  patentee  took  the  title 
subject  to  the  right-of-way,  which  woidd  continue 
in  force  imtil  specifically  revoked  as  provided  in 
the  governing  statute.  In  holding  that  the  patentee 
took  the  title  subject  to  the  right-of-way,  the  Court 
said,  inter  alia: 

"*  *  *  The  fact  that  the  patents  did  not 
have  thereon  a  notation  of  the  prior  permit 
is  not  controlling.  Under  the  regulation  then 
in  force,  final  disposal  did  not  revoke  the  per- 
mit, but  was  made  subject  to  the  use  of  the 
right  of  way  for  the  power  line.  It  was  in- 
tended that  the  patent  should  not  extinguish 
the  earlier  permission  given  by  the  Secretary. 
The  issuing  of  the  patents  without  a  reserva- 
tion did  not  convey  what  the  law  reserved. 
They  are  to  be  given  effect  according  to  the 
laws  and  regulations  under  which  they  were 
issued." 

The  permit  to  the  C.  D.  Johnson  Lumber  Cor- 
poration was  issued  on  July  25,  1941.  pursuant  to 
the  provisions  of  25  CFR  256.66,  as  then  in  effect. 
The  right-of-way  covered  a  number  of  Indian  allot- 
ments located  on  the  Siletz  Indian  Reservation  in 
Oregon.  Although  neither  the  regulations  in  force 
when  the  permit  was  issued  nor  those  presently  in 
force  (25  CFR,  1951  Cum.  Pocket  Supp.,  Part  256) 
contain  any  provision  concerning  the  effect  on  the 
right-of-way  of  a  patent  subsequently  issued  to  an 
Indian  allottee  whose  lands  are  traversed  by  the 
right-of-way,  the  permit  itself  is  enlightening  in 
this  respect. 

The  permit  provides  that  it  is  revocable  in  the 


discretion  of  the  Secretary  of  the  Interior,  but  this 
is  tjualified  by  the  further  provision  that  the  permit 
shall  not  be  revoked  "except  tor  due  cause  and/or 
failure  of  the  company  to  comply  fidly  with  the 
stipulations  as  set  forth  herein."  As  this  provision 
plainly  contemplates  that  the  permit  will  con- 
tinue in  full  force  and  effect  until  it  is  actually 
terminated  by  the  Secretary,  the  mere  issuance  of 
a  patent  conveying  the  land  to  which  the  permit 
is  subject  clearly  would  not  revoke  the  permit. 

Under  this  view,  a  recitation  or  notation  in  the 
patent  of  the  existence  of  the  permit  would  not 
appear  to  be  necessary,  as  a  matter  of  law,  in  order 
to  preserve  the  right  granted  in  the  permit.  How- 
e\er,  such  a  recitation  or  notice  in  the  patent  woidd 
appear  to  be  desirable  from  the  viewjx)int  of  the 
permittee,  inasmuch  as  it  woidd  serve  to  bring  to 
the  attention  of  those  who  deal  with  the  land  the 
fact  that  the  title  conveyed  by  the  patent  is  subject 
to  a  valid  existing  right. 


II 


In  determining  whether  the  insertion  in  patents 
of  the  provision  under  consideration  woidd  be 
authorized,  the  case  of  Burke  v.  Southern  Pacific 
Railroad  Co.,  234  U.S.  669  (1914),  recjuires  atten- 
tion. The  Burke  case  announces  the  principle  that 
officers  of  the  Department  are  not  authorized  to 
insert  in  patents  reservations  or  exceptions  not 
contemplated  by  law. 

This  principle  is  clearly  without  application 
here.  The  provision  now  under  consideration  does 
not  of  its  own  force  purport  to  except  or  reserve 
anything  from  the  grant.  It  consists  merely  of  a 
recitation  or  notation,  the  only  purpose  of  which 
is,  as  indicated  above,  to  call  attention  to  the  fact 
that  the  title  conveyed  is  subject  to  a  valid  existing 
right. 

I  am  unaware,  therefore,  of  any  reason  for 
doubting  the  authority  of  the  Department  to  in- 
clude in  patents  the  provision  previously  men- 
tioned. 

Perhaps  it  should  be  mentioned,  in  connection 
with  this  problem,  that  prior  to  1912  a  regulation 
of  the  Department  relating  to  the  public  lands 
provided  that  the  issuance  of  a  patent  in  fee  for  a 
tract  of  land  covered  by  a  revocable  right-of-way 
permit  operated  to  revoke  the  permit.  That  regu- 
lation, which  resulted  in  the  piece-meal  revocation 
of  rights-of-way  and  thus  discouraged  the  develop- 
ment of  enterprises  requiring  expensive  and  per- 
manent construction,  was  superseded  in  1912  by 
another  regulation,  which  is  in  effect  today  (43 
CFR  244.17)  and  which  provides,  in  substance, 
that  such  a  right-of-way  permit  shall  continue  in 
full  force  and  effect  until  it  is  specifically  canceled, 


December  12,   1952 


Opinions  of  the  Solicitor 


1597 


despite  the  issuance  of  a  patent  in  fee  for  any 
tract  of  land  traversed  by  the  right-of-way.  The 
reasons  which  induced  the  Department  to  adopt 
such  a  regulation  with  respect  to  pubhc  lands 
would  appear  to  be  equally  applicable  to  logging 
railroad  permits  for  rights-of-way  over  Indian 
lands.  Logging  roalroad  permits  are  frecjucntly 
granted  respecting  Indian  lands  to  enable  private 
entrepreneurs  to  remove  timber  from  large  tracts  of 
Indian  or  public  lands  pursuant  to  long-term  con- 
tracts. The  existence  of  adequate  means  of  trans- 
port is  vital  to  the  fulfillment  of  the  timber  con- 
tracts, and  any  interference  with  the  continued 
operation  of  the  roads,  such  as  would  result  from 
the  piece-meal  revocation  of  permits  as  and  when 
patents  in  fee  are  issued,  might  well  be  detrimental 
to  the  interests  of  the  Indians,  of  the  Ciovernment, 
and  of  the  private  operators. 

Mastin  G.  White, 

Solicitor. 


HOMESTEADING     ON     LaNDS    WiTHIN     THE     KlAMATH 

Lake  Reservation  and  in  the  Tule  Lake 
Wild  Life  Refuge 


M-36157 


December  12,  1952. 


Authority  of  the  Secretary— Modification  of  Ex- 
ecutive Order  Reservations— Permissive  Statutes 
—Ceded  Lands— First-Form  Reclamation  With- 
drawals. 

The  Secretary  of  the  Interior  has  the  authority  to 
open  for  homestead  entry  vmder  the  reclamation 
laws  any  or  all  of  the  lands  in  the  Tule  Lake 
Unit  of  the  Tule  Lake  Wild  Life  Refuge,  and 
any  or  all  of  the  lands  in  the  Klamath  Straits 
Unit,  the  Sheepy  Lake  West  Unit,  and  the 
Sheepy  Lake  East  Unit  of  the  Klamath  Lake 
Reservation. 

The  Secretary  of  the  Interior  is  not  recjuired  by 
law  to  open  for  homestead  entry  under  the  pro- 
visions of  the  reclamation  laws  any  of  the  lands 
in  the  Tule  Lake  Unit,  the  Klamath  Straits  Unit, 
the  Sheepy  Lake  West  Unit,  or  the  Sheepy  Lake 
East  Unit. 

The  Secretary  of  the  Interior  has  the  power,  as  the 
President's  delegate,  to  modify  existing  Execu- 
tive orders  respecting  the  Tule  Lake  Wild  Life 
Refuge  and  the  Klamath  Lake  Reservation  by 
eliminating  from  the  respective  reservations  any 
lands  that  he  may  decide  to  open  for  homestead 
entry  under  the  reclamation  laws. 


Permissive  statutory  provisions  indicating  that  the 
Secretary  of  the  Interior  "may"  or  "is  author- 
ized" to  dispose  of  lands  under  the  provisions  of 
the  reclamation  laws  should  not  be  construed 
administratively  as  imf>osing  a  mandatory  duty 
to  effect  such  disposition. 

A  statutory  provision  stating  that  ccitain  ceded 
lands  shall  be  subject  to  the  provisions  of  the 
reclamation  laws  concerning  entry  and  patent 
merely  places  such  lands  in  the  category  of  lands 
that  are  subject  to  entry  and  patent  under  the 
provisions  of  the  reclamation  laws  unless  with- 
drawn or  reserved  for  a  public  purpose,  and  is 
not  a  statutory  command  that  an  existing  reser- 
vation of  such  lands  for  a  public  purpose  shall 
be  canceled  and  the  lands  dis|)osed  of  in  the 
manner  indicated. 

The  cancellation  of  a  first-form  reclamation  with- 
drawal respecting  an  area  does  not  cancel  other 
existing  withdrawals  or  reservations  of  the  same 
area  for  different  purposes  so  as  necessarily  to 
make  the  area  available  for  entry. 

Memorandum 

To:  The  Secretaiy  of  the  Interior 

From:       The  Solicitor 

Sid)ject:  Homesteading  on  lands  within  the  Kla- 
math Lake  Reseivation  and  in  the  Tule 
Lake  Wild  Life  Refuge. 

This  responds  to  the  recpiest  dated  November 
21,  1952,  as  subsequently  modified  by  you  orally, 
for  an  expression  of  my  opinion  concerning  the 
homesteading  under  the  reclamation  laws  of  9,900 
acres  of  land  in  the  Tule  Lake  Unit,  .5,900  acres 
of  land  in  the  Klamath  Straits  LInit,  ,S,660  acres  of 
land  in  the  Sheepy  Lake  West  Unit,  and  1,440 
acres  of  land  in  the  Sheepy  Lake  East  Unit. 

The  Tule  Lake  Unit  is  situated  within  the 
boundaries  of  the  Tule  Lake  Wild  Life  Refuge, 
and  the  other  three  units  are  situated  within  the 
boundaries  of  the  Klamath  Lake  Reservation  for 
the  protection  of  native  birds.  The  Klamath  .Straits 
Unit  is  in  Oregon,  and  the  other  units  are  in 
California. 

Information  available  to  me  indicates  that  the 
lands  in  the  Tule  Lake  Unit  were  ceded  to  the 
United  States  by  the  State  of  California  in  the  act 
of  February  3,  1905  (California  Statutes,  1905,  p.  4)  ; 
that  the  lands  in  the  Klamath  Straits  Unit  were 
ceded  to  the  United  States  by  the  State  of  Oregon 
in  the  act  of  January  20,  1905  (General  Laws  of 
Oregon,  1905,  p.  63)  ;  that  the  lands  in  the  Sheepy 
Lake  West  LInit  are  public  lands  of  the  United 
States;  and  that  the  lands  in  the  Sheepy  Lake  East 
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Unit  are  in  part  public  lands  oi  the  United  States 
and  in  part  lands  ceded  to  the  United  States  by 
the  State  ot  Calitornia  in  the  act  ot  February  9, 
1905.1 

The  California  act  ot  cession  mentioned  above 
provided   in   pertinent   part   as  toUows: 

"Section  1.  That  for  the  purpose  of  aiding 
in  the  operation  of  irrigation  and  reclamation 
conducted  by  the  Reclamation  Service  of  the 
United  States  *  *  *,  the  United  States  is 
hereby  authorized  to  lower  the  water  levels  of 
any  or  all  of  the  following  lakes:  Lower  or 
Little  Klamath  Lake,  Tule  or  Rhett  Lake, 
*  *  *  and  to  use  any  part  or  all  of  the  beds 
of  said  lakes  for  the  storage  of  water  in  con- 
nection with  such  operations. 

"Section  2.  And  there  is  hereby  ceded  to  the 
United  States  all  the  right,  title,  interest,  or 
claim  of  this  State  to  any  lands  imcovered  by 
the  lowering  of  the  water  levels  of  any  or  all 
of  said  lakes  *  *  *;  and  the  lands  hereby 
ceded  may  be  disposed  of  by  the  LInited  States 
free  of  any  claim  on  the  part  of  this  State 
in  any  manner  that  may  be  deemed  advisable 
by  the  authorized  agencies  of  the  United 
States  in  pursuance  of  the  provisions  of  [the 
Reclamation  Act  of  1902  (43  U.S.C,  1946  ed., 
sec.  .S71  et  vrr/.)  ]   *    *   *." 

The  Oregon  act  of  cession  used  language  vir- 
tually identical  with  that  in  the  California  act  of 
cession  quoted  above. 

In  order  to  implement  the  California  and  Ore- 
gon statutes  referred  to  above.  Congress  enacted 
the  act  of  February  9,  1905  (33  Stat.  714),  which 
provided  in  pertinent  part  as  follows: 

"That  the  Secretary  of  the  Interior  is  hereby 
authorized  in  carrying  out  any  irrigation  proj- 
ect that  may  be  undertaken  by  him  under  the 
terms  and  conditions  of  the  national  reclama- 
tion act  which  may  involve  the  changing  of 
the  levels  of  Lower  or  Little  Klamath  Lake, 
Tule  or  Rhett  Lake,  *  *  *  to  *  *  *  lower 
the  level  of  said  lakes  as  may  be  necessary  and 
to  dispose  of  any  lands  which  may  come  into 
possession  of  the  United  States  as  a  result 
thereof  by  cession  of  any  State  *  *  *  under 
the  terms  and  conditions  of  the  national  rec- 
lamation act." 


'  No  precise  determinations  on  these  points  have  been 
made,  since  the  answers  to  the  legal  ([nestions  involved  in 
this  submission  do  not.  in  my  opinion,  differ  with  respect  to 
the  different  types  of  land. 


-  This  function  was  originally  vested  in  the  Secretary  of 
Agricidtmc,  but  it  was  transferred  to  the  Secretary  of  the 
Interior  by  paragraph  (F)  of  section  4  of  Reorganization 
Plan  No.  II    (4  F.R.  2731). 

'See  fn.  2,  supra. 


Thereafter,  President  Theodore  Roosevelt  issued 
Executive  Order  924  of  August  8,  1908,  establishing 
the  Klamath  Lake  Reservation  as  "a  preserve  and 
breeding  ground  for  native  birds."  This  reserva- 
tion, as  subsequently  reduced  in  size  by  Executive 
Orders  2200  (May  14,  1915)  and  3422  (March  28, 
1921),  includes,  inler  alia,  the  ceded  lands  in  the 
Klamath  Straits  Unit,  the  public  lands  in  the 
Sheepy  Lake  West  Unit,  and  the  lands,  whether 
ceded  or  public,  in  the  Sheepy  Lake  East  Unit. 
Executive  Order  924,  as  modified  by  Executive 
Order  2200,  declares  that: 

"It  is  imlawful  for  any  person  to  limit,  trap, 
capture,  willfully  disturb,  or  kill  any  birds  of 
any  kind  whatever,  or  take  the  eggs  of  such 
birds,  within  the  limits  of  this  reservation, 
except  under  such  rules  and  regulations  as  may 
be  prescribed  by  the  [Secretary  of  the  Inte- 
rior -]   *    *   *." 

It    is    expressly    piovided,    however,    in    Executive    , 
Order  924   that: 

'■*  *  *  This  order  is  made  subject  to  and 
is  not  intended  to  interfere  with  the  use  of 
any  part  of  the  reserved  area  by  the  Reclama- 
tion Service  acting  under  the  provisions  of  the 
the  [reclamation  laws]   *    *    *." 

Fhe  Tule  Lake  Wild  Life  Refuge— the  bound-  I 
aries  of  which  include,  inter  alia,  the  ceded  lands 
in  the  1  tile  Lake  Unit— was  originally  establishetl 
by  Executive  Order  4975  (October  4,  1928).  That 
order  was  subsecjuently  superseded  by  Executive 
Order  5945  (November  3,  1932),  and  the  refuge 
was  thereafter  enlarged  by  Executive  Order  7341 
(April  10,  1936).  Executive  Order  5945  declares 
that   it   is  unlawful,   among  other   things, 

"*  *  *  to  lunu,  trap,  capture,  willfully 
disturb,  or  kill  any  wild  animals  or  bird  of 
any  kind  whatever,  to  take  or  destroy  the  nests 
or  eggs  of  any  wild  bird,  to  occupy  or  use  any 
part  of  the  reservation,  or  to  enter  thereon  for 
any  purpose,  except  under  such  rules  and  regu- 
lations as  may  be  prescribed  by  the  [Secretary 
of  the  Interior']   *   *   *." 

It  is  expressly  stated  in  both  Executive  Order  5945 
and  Executive  Order  7341  that  the  reservation  of 
the  lands  as  a  wildlife  refuge  is  subject  to  the  use 
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ot  such  lands  by  the  Dtpai tiiicm  ol  the  Interior 
for  reclamation  purposes. 

An  agreement  between  the  Bureau  ot  Reclama- 
tion and  the  Fish  and  Wildlife  Service,  approved 
by  the  First  Assistant  Secretary  of  the  Interior  on 
January  8,  1942,  provides  for  the  achiiinistration 
of  the  lands  within  the  Tule  Lake  Wild  Life 
Refuge  and  the  Klamath  Lake  Reservation. 

With  regard  to  the  lands  within  the  Tule  Lake 
Wild  Life  Refuge,  the  agreement  of  January  8, 
1942,  provides  that  the  Fish  and  Wildlife  Service 

"*  *  *  shall  have  immediate  jurisdiction 
over,  and  administration  and  control  of,  the 
Tule  Lake  Restricted  Sump,  the  Service  areas, 
and   the  buffer  areas," 

(except  that  the  transfer  to  the  Fish  and  Wildlife 
Service  of  a  certain  specified  portion  of  the  Tule 
Lake  liestricted  Simip  is  to  be  deferred  until  the 
Secretary  of  the  Interior  determines  that  such  por- 
tion "is  needed  for  sump  purposes  or  has  become 
unsuitable  for  agricultural  purposes")  .  The  lands 
of  the  Tule  Lake  Wild  Life  Refuge  not  placed  by 
the  agreement  under  the  jurisdiction,  administra- 
tion, and  control  of  the  Fish  and  Wildlife  Service 
are  to  "continue  under  the  immediate  jurisdiction, 
administration,  and  control"  of  the  Bureau  of 
Reclamation.  The  agreement  provides,  however, 
that  "all  leases  of  such  lands  entered  into  by  the 
Bureau  shall  contain  provisions  prohibiting  the 
lessee,  except  with  the  approval  of  the  Bureau, 
from  burning  stubble  fields,  and  making  hunting 
and  shooting  thereon  subject  to  regulation  by  the 
Service  *    *   *." 

The  lands  of  the  Tide  Lake  Unit  are  outside 
the  "Tule  Lake  Restricted  Sump,  the  Service  areas, 
and  the  buffer  areas,"  as  defined  in  the  agreement 
of  January  8,   1942. 

In  so  far  as  the  Klamath  Lake  Reservation  is 
concerned,  the  agreement  of  January  8,  1942  pro- 
vides that  the  Fish  and  Wildlife  Service  shall  have 
"the  immediate  jurisdiction  over  and  administra- 
tion and  control  of  all  the  lands"  comprising  the 
area  defined  in  the  agreement  as  the  "Service's 
Lower  Klamath  area."  This  area  is  wholly  within 
the  California  portion  of  the  Klamath  Lake  Res- 
ervation. The  agreement  states  that  the  other  lands 
within  the  California  portion  of  the  Klamath  Lake 
Reservation  shall  "continue  under  the  immediate 
jurisdiction,  administration,  and  control"  of  the 
Bureau  of  Reclamation;  but  that  all  leases  entered 
into  by  the  Bureau  respecting  such  lands  shall 
contain  provisions  prohibiting  the  lessees,  except 
with  the  approval  of  the  Bureau,  from  burning 
stubble  fields,  and  making  hunting  and  shooting 
thereon  subject  to  regulation  by  the  Service  *  *  *." 


The  lands  of  the  Sheepy  Lake  East  Unit  and 
of  the  Sheepy  Lake  West  Unit  are  located  in  Cal- 
ifornia and  are  outside  the  area  defined  in  the 
agreement  of  January  8,  1942  as  the  "Service's 
Lower  Klamath  area".  The  lands  of  the  Klamath 
Straits  Unit  are  situated  in  Oregon  and,  conse- 
tjuently,  are  not  expressly  affected  by  the  provi- 
sions of  the  agreement.  It  is  understood,  however, 
that  the  Bureau  of  Reclamation  has  actually  been 
administering  the  lands  of  the  Klamath  Straits 
Unit. 

The  agreement  of  January  8,  1942  was  subse- 
(|uently  given   statutory  recognition   by  subsection 

(b)  of  section  2  of  the  act  of  January  17,  1944  (58 
Stat.  279;  43  U.S.C.,  1946  ed.,  sec.  612).  Subsection 

(b)   provides  in  part  that: 

"Lands  owned  by  the  United  States,  ceded 
by  the  States  of  California  and  Oregon  *  *  *, 
lying  in  Klamath  County,  Oregon,  west  of 
range  I  I  east,  Willamette  meridian,  and  in 
Siskiyou  County,  California,  west  of  range  4 
east,  Mount  Diablo  meridian,  shall  be  subject 
to  all  applicable  provisions  of  the  Federal 
reclamation  laws  concerning  entry  and  patent, 
except  that  any  part  of  these  lands  adminis- 
tered by  the  Fish  and  Wildlife  Service  pur- 
suant to  the  existing  agreement  with  the  Bu- 
reau of  Reclamation,  as  this  may  be  amended 
from  time  to  time  with  the  approval  of  the 
Secretary,  shall  not  be  opened  to  entry." 

The  ceded  lantis  comprising  the  Klamath  Straits 
Unit  and  partially  comprising  the  Sheepy  Lake 
East  Unit  are  situated  west  of  the  respective  Ore- 
gon and  California  lines  mentioned  in  the  statutory 
provision  quoted  above.  The  ceded  lands  of  the 
Tule  Lake  Unit  are  situated  east  of  the  California 
line  prescribed  in  the  cpioted  provision. 


I 


One  cjuestion  that  has  been  propounded  to  me 
is  whether  the  lands  in  the  four  units  previously 
mentioned  may  be  opened  to  entry  for  homestead- 
ing  under  the  reclamation  laws. 

It  seems  clear  to  me  that  an  affirmative  answer 
should  be  given   to  this  cjuestion. 

With  regard  to  the  ceded  lands  that  are  involved 
in  this  problem,  the  opening  of  such  lands  to  entry 
for  homesteading  under  the  reclamation  laws 
would  be  within  the  scope  of  the  authorizations 
contained  in  the  respective  California  and  Oregon 
acts  of  cession  and  in  the  implementing  Federal 
act  of  February  9,  1905.  The  State  statutes  plainly 
authorize  the  United  States  to  dispose  of  the  ceded 
lands  under  the  reclamation  laws  in  any  manner 
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that  may  be  deemed  advisable  by  the  appropriate 
agencies  ot  the  United  States;  and  the  Federal  stat- 
ute vests  this  power  of  disposition  in  the  Secretary 
of  the  Interior. 

Moreover,  in  so  far  as  ceded  lands  in  the  Kla- 
math Straits  Unit  and  in  the  Sheepy  Lake  East 
Unit  are  concerned,  the  authority  of  the  Secretary 
of  the  Interior  to  make  such  lands  available  for 
homestead  entry  under  the  reclamation  laws  was 
reaffirmed  by  subsection  (b)  of  section  2  of  the 
act  of  January  17,  1944.  It  will  be  recalled  that 
subsection  (b)  expressly  makes  ceded  lands  lying 
west  of  certain  lines  in  Oregon  and  California  sub- 
ject to  the  provisions  of  the  reclamation  laws  con- 
cerning entry  and  patent,  with  the  exception  of 
"any  part  of  these  lands  administered  by  the  Fish 
and  Wildlife  Service  pursuant  to  the  existing  agree- 
ment with  the  Bureau  of  Reclamation."  In  con- 
struing the  meaning  of  the  quoted  exception,  it  is 
pertinent  to  note  that  the  agreement  between  the 
Fish  and  Wildlife  Service  and  the  Bureau  of  Rec- 
lamation states  that  the  Fish  and  Wildlife  Service 
shall  have  the  immediate  jurisdiction  over,  and 
administration  and  control  of,  certain  specified 
areas  in  the  Tule  Lake  Wild  Life  Refuge  and  a 
certain  specified  area  in  the  Klamath  Lake  Reser- 
vation; and  that  other  lands  within  the  two  resei- 
vations  shall  continue  under  the  immediate  jiuis- 
diction,  administration,  and  control  of  the  Bureau 
of  Reclamation.  It  seems  obvious  that  the  phrase, 
"any  part  of  these  lands  administered  by  the  Fish 
and  Wildlife  Service  pursuant  to  the  existing  agree- 
ment with  the  Bureau  of  Reclamation",  in  the  1944 
act  is  intended  to  refer  to  those  areas,  and  only  to 
those  areas,  which  are  placed  by  the  agreement  of 
January  8,  1942  under  the  jurisdiction,  adminis- 
tration, and  control  of  the  Fish  and  Wildlife 
Service.  As  previously  indicated,  these  are  "the 
Tule  Lake  Restricted  Sump,  the  Service  areas, 
and  the  buffer  areas"  in  the  Tule  Lake  Wild 
Life  Refuge,  and  "the  Service's  Lower  Klamath 
area"  in  the  Klamath  Lake  Reservation.  None  of 
these  areas  includes  any  of  the  lands  involved  in 
the  present  discussion.  Accordingly,  the  exception 
stated  in  subsection  (b)  of  section  2  of  the  1944  act 
must  be  regarded  as  inapplicable  to  any  of  the 
lands  with  which  we  are  concerned  at  the  present 
time. 

Of  course,  the  opening  to  homestead  entry  of 
the  ceded  or  public  lands  in  the  four  units  pre- 
viously mentioned  woidd  be  incompatible  with 
their  continued  inclusion  in  the  respective  wild- 
lite  reservations  pursuant  to  existing  Executive 
orders.  The  opening  of  the  lands  to  homestead 
entry  would  look  forward  to  the  ultimate  patenting 
of  the  lands,  and  there  is  no  authority  in  the  Secre- 
tary of  the  Interior  to  include  privately  owned 
lands   as   parts   of  wildlife   refuges.    However,    the 


Secretary  of  the  Interior  clearly  has  the  authority 
to  modify  the  existing  Executive  orders  respecting 
the  Tule  Lake  Wild  Life  Refuge  and  the  Klamath 
Lake  Reservation  by  eliminating  from  the  respec- 
tive reservations  any  of  these  lands,  ceded  or  pub- 
lic, that  he  may  decide  to  make  available  for  home- 
stead entry  under  the  reclamation  laws.  The  Secre- 
tary's authority  in  this  regard  is  found  in  para- 
graph (a)  of  section  1  of  the  Executive  Order  10355 
(17  F.R.  4831) ,  in  which  the  President  expressly 
confers  upon  the  Secretary  "the  authority  to  mod- 
ify or  revoke  withdrawals  and  reservations"  hereto- 
fore made  of  public  lands  or  other  lands  owned  or 
controlled  by  the  United  States. 

The  discussion  in  the  preceding  paragrajih  of 
the  Secretary's  power  to  modify  the  existing  Ex- 
ecutive orders  respecting  the  Tule  Lake  Wild  Life 
Refuge  and  the  Klamath  Lake  Reservation  so  as  to 
make  reservation  lands  availalile  for  homesteading 
under  the  reclamation  laws  disposes  of  the  only 
legal  tjuestion  that  requires  consideration  in  con- 
nection with  the  Secretary's  authority  to  open  the 
public  lands  comprising  the  Sheepy  Lake  West 
Unit  and  partially  comprising  the  Sheepy  Lake 
East  Unit  to  entry  for  homesteading  under  the 
reclamation  laws. 

It  is  my  opinion,  therefore,  that  the  Secretary 
of  the  Interior  has  the  legal  authority  to  make  any 
or  all  of  the  lands  in  the  Tule  Lake  Unit,  in  the 
Klamath  Straits  Unit,  in  the  Sheepy  Lake  West 
Unit,  and  in  the  Sheepy  Lake  East  Unit  available 
for  homestead  entry  under  the  reclamation  laws. 


II 


The  next  c}uestion  which  requires  attention  is 
whether  the  Secretary  of  the  Interior  is  required 
by  law  to  open  any  of  the  lands  within  the  four 
units  previously  mentioned  to  homestead  entry 
under  the  reclamation  laws. 

It  is  clear  at  the  outset  of  this  part  of  the  dis- 
cussion that  the  Secretary  is  not  under  any  such 
mandatory  legal  duty  with  regard  to  the  public 
lands  comprising  the  Sheepy  Lake  West  Unit  and 
partially  comprising  the  Sheepy  Lake  East  Unit. 
The  President  has  discretionary  authority  under 
the  Constitution  (see  United  States  v.  Midxoest  Oil 
Company,  236  U.S,  459  (1915))  and  under  section 
1  of  the  act  of  June  25,  1910  (43  U.S.C,  1946  ed., 
sec.  141)  to  withdraw  and  reserve  public  lands 
for  uses  deemed  by  the  executive  to  be  in  the  pub- 
lic interest.  The  withdrawal  and  reservation  of 
public  lands  for  use  as  a  wildlife  refuge  certainly 
falls  within  the  constitutional  and  statutory  power 
of  the  executive  in  this  regard.  The  President  has 
delegated  to  the  Secretary  of  the  Interior,  in  para- 
graph (a)  of  section  1  of  Executive  Order  10355, 
the  executive  power  "to  withdraw  or  reserve  lands 
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of  the  public  domain  *  *  *  tor  public  purposes, 
inclutling  the  authority  to  niotlily  or  revoke  with- 
drawals or  reservations  of  such  lands  heretofore 
*  *  *  made."  This  delegation  of  authority  clearly 
vests  in  the  Secretary  of  the  Interior  the  discretion- 
ary power  to  decide  whether  reservations  of  public 
lands  heretofore  made  by  the  President  for  public 
purposes,  including  wildlife  refuge  purposes,  shall 
be  continued  or  rescinded. 

Turning  now  to  a  consideration  of  the  ceded 
lands  comprising  the  Tule  Lake  Unit  and  the 
Klamath  Straits  Unit,  and  partially  comprising  the 
Sheepy  Lake  East  Unit,  it  seems  to  be  plain  that 
the  respective  cession  laws  of  California  and  Ore- 
gon, and  the  implementing  Federal  statute  of  Feb- 
ruary 9,  1905,  do  not  impose  upon  the  Secretary 
of  the  Interior  any  mandatory  duty  to  open  the 
ceded  lands  to  homestead  entry  under  the  rec- 
lamation laws.  The  cession  laws  use  the  permissive 
"may"  in  authorizing  the  disposition  of  ceded 
lands  imder  the  provisions  of  the  reclamation 
laws;  and  the  Federal  act  of  February  9,  190.5  also 
uses  the  permissive  "is  authorized"  in  indicating 
that  the  Secretary  may  dispose  of  ceded  lands  un- 
der the  provisions  of  the  reclamation  laws.  As 
these  statutory  provisions,  which  have  been  enacted 
for  the  purpose  of  furnishing  guides  for  admin- 
istrative action,  use  language  that  is  plainly  per- 
missive in  character,  this  Department  would  not 
be  justified  in  modifying  them,  through  the  process 
of  interpretation  or  construction,  by  substituting 
mandatory  terminology  for  that  actually  used  by 
the  respective   legislatures. 

This  brings  us  to  a  consideration  of  the  Federal 
statute  of  June  17,  1944,  which  (in  so  far  as  it  is 
pertinent  to  the  point  now  under  consideration) 
declares,  in  effect,  that  the  ceded  lands  comprising 
the  Klamath  Straits  Unit  and  partially  comprising 
the  Sheepy  Lake  East  Unit  "shall  be  subject  to  all 
applicable  provisions  of  the  Federal  reclamation 
laws  concerning  entry  and  patent."  The  problem 
is  whether  the  Congress,  in  using  the  quoted 
phrase,  intended  to  command  the  Secretary  of  the 
Interior  to  dispose  of  such  lands  under  the  pro- 
visions of  the  reclamation  laws  concerning  entry 
and  patent. 

The  1944  act  was  enacted  pursuant  to  a  recom- 
mendation from  the  Department  of  the  Interior. 
The  Department's  recommendation  was  accom- 
panied by  a  draft  of  a  proposed  bill,  which  con- 
tained the  provision  mentioned  in  the  preceding 
paragraph.  The  Department's  explanation  of  the 
proposed  bill  *  merely  stated,  with  respect  to  this 
provision,    that  "*   *   *  it    would    be    desirable    to 


*See  the  letter  dated  October  4,  1943  from  the  Secretary 
of  the  Interior  to  the  Speaker  of  the  House  of  Representa- 
tives, which  is  contained  in  the  Department's  legislative  file 
on   H.R.   3476,   78tli    Congress. 


provide  expressly  that  certain  government-owned 
lands  in  the  Lower  Klamath  Lake  area  shall  be 
subject  to  entry  and  patent  under  the  general  pro- 
visions of  the  Federal  Reclamation  Laws." 

It  would  be  unreasonable  to  suppose  that  the 
Secretary  of  the  Interior  was  asking  the  Congress 
to  compel  him  to  dispose  of  these  lands  under  the 
provisions  of  the  reclamation  laws  as  to  entry  and 
patent.  Consecpiently,  it  seems  reasonable  to  con- 
clude that  the  phrase,  "shall  be  subject  to  all 
applicable  provisions  of  the  Federal  reclamation 
laws  concerning  entry  and  patent",  as  proposed  by 
the  Department  and  as  enacted  by  the  Congress, 
was  merely  intended  to  place  these  ceded  lands  in 
the  category  of  lands  that  are  subject  to  entry  and 
patent  under  the  provisions  of  the  reclamation 
laws.  Such  legislative  action  was  apparently 
thought  to  be  necessary  because  of  the  circum- 
stance that,  generally  speaking,  only  public  lands 
are  subject  and  patent  under  the  reclamation  laws,"' 
and  lands  ceded  by  Oregon  and  California  to  the 
United  States  under  the  1905  cession  laws  would 
not  be  subject  to  such  disposition  in  the  absence 
of  enabling  legislation  passed  by  the  Congress. 
(The  Department,  when  it  made  this  proposal  in 
1943,  apparently  overlooked  the  fact  that  the  Con- 
gress had  already,  in  the  act  of  February  9,  1905. 
authorized  the  Secretary  to  dispose  of  these  ceded 
lands  "under  the  terms  and  conditions  of  the  na- 
tional reclamation  act".) 

Accordingly,  I  construe  the  phrase,  "shall  be  sub- 
ject to  all  applicable  provisions  of  the  Federal  rec- 
lamation laws  concerning  enti7  and  patent",  in 
the  1944  act  as  meaning  merely  that  the  ceded 
lands  to  which  it  is  applicable  are  within  the  cate- 
gory of  lands  which  the  Secretary  of  the  Interior 
may  make  available  for  disposition  under  the  pro- 
visions of  the  reclamation  laws  concerning  entry 
and  patent,  if  he  deems  it  advisable  to  do  so  from 
the  policy  standpoint. 

If  the  Congress  had  intended,  in  the  1944  act,  to 
require  the  Secretary  of  the  Interior  to  dispose  of 
ceded  lands  under  the  provisions  of  the  reclamation 
laws,  it  would  undoubtedly  have  employed  lan- 
guage similar  to  that  which  was  used  in  the  act  of 
May  27,  1920  (41  Stat.  627) .  That  statute,  among 
other  things,  stated  in  section  7  that: 

"the  Secretary  of  the  Interior  shall  determine 
which  of  the  lands  now  within  the  boundaries 
of  the  Klamath  Lake  Bird  Reserve  are  chiefly 
valuable  for  agricultural  purposes  and  which 
for  the  purpose  of  said  reservation,  and  shall 
open  to  homestead  entry  those  lands  which  are 
chiefly  valuable  for  agricultural  purposes 
*   *   *."    (Emphasis  supplied.) 


■See,  e.g.,  43  U.S.C.  1946  ed.,  sees.  161.  416,  433. 
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This  mandatory  instruction  from  the  Congress  was 
apparently  ignored  by  successive  Secretaries  of  the 
Interior,  and  it  was  finally  repealed  by  subsection 
(a)  of  section  2  of  the  act  of  June  17,  1944.  How- 
ever, there  is  a  distinct  difference  between  Congress' 
plain  command  in  the  1920  act  that  "the  Secretary 
of  the  Interior  *  *  *  shall  open  to  homestead 
entry  those  lands  which  are  chiefly  valuable  for 
agricultural  purposes",  and  the  declaration  in  the 
1944  act  that  certain  of  the  ceded  lands  "shall  be 
subject  to  all  applicable  provisions  of  the  Federal 
reclamation  laws  concerning  entry  and  patent". 

Perhaps  it  should  be  mentioned  that  the  current 
contract  '■  of  April  28,  1943  between  the  United 
States  and  the  Klamath  Drainage  District  (the  ex- 
terior boundaries  of  which  include  the  Klamath 
Straits  Unit)  contains  in  paragraph  27  provisions 
indicating  what  sJiall  be  done  when  "public  lands" 
within  the  boiuidaries  of  the  district  are  opened  to 
entry,  and  that  the  term  "public  lands"  is  specially 
defined  in  the  contract  to  include  lands  ceded  to 
the  United  States  by  Oregon  in  the  act  of  January 
20,  1905.  The  United  States  does  not  make  any 
commitment  in  the  contract,  however,  that  the 
lands  in  the  Klamath  Straits  Unit  will  actually  be 
opened  to  entry.  Consequently,  the  provisions  in 
paragraph  27  to  which  reference  is  made  must  be 
regarded  as  having  been  inserted  in  the  contract 
to  provide  for  the  contingency  that  the  Secretary 
might,  in  his  discretion,  decide  at  some  future  time 
to  open  such  lands  to  entry. 

There  is  one  further  point  which  may  merit 
attention.  The  file  indicates  that  the  lands  previ- 
ously discussed  are,  in  addition  to  being  reserved 
by  Executive  order  for  wildlife  refuge  purposes,  also 
subject  to  first-form  reclamation  withdrawals  made 
uncler  section  3  of  the  Reclamation  Act  of  June  17, 
1902  (43  U.S.C,  1946  ed.,  sec.  416) ."  That  section, 
inter  alia,  authorizes  the  withdrawal  from  public 
entry  of  lands  "required  for  any  irrigation  works", 
and  then  provides  that  the  Secretary  of  the  Interior 
"shall  restore  to  public  entry  any  of  the  lands  so 
withdrawn  when,  in  his  judgment,  such  lands  are 
not  required"  for  the  purpose  mentioned.  The 
directive  to  the  effect  that  land  "shall"  be  restored 
to  public  entry  upon  the  cancellation  of  a  first- 
form  reclamation  withdrawal  is  merely  part  of  the 
great  mass  of  law  (statutory  and  constitiuional) 
relating  to  the  administration  and  disposition  of 
the  Government's  lands,  and  there  is  no  indication 
that  it  is  intended  to  be  pre-eminent.  Consequently, 
I  do  not  believe  that  it  would  be  reasonable  to  con- 


strue this  directive  in  section  3  of  the  Reclamation 
Act  as  superseding  the  president's  power  (which 
he  has  delegated  to  the  Secretary  of  the  Interior  in 
Executive  Order  10355)  under  the  Constitution 
that  section  1  of  the  act  of  June  25,  1910  to  with- 
draw or  reserve  lands  for  public  purposes  other 
than  the  construction  of  irrigation  works.  I  con- 
strue this  provision  in  section  3  of  the  Reclamation 
Act  concerning  the  restoration  of  lands  to  public 
entry  upon  the  cancellation  of  a  first-form  reclama- 
tion withdrawal  as  meaning  that  such  lands  shall 
be  restored  to  entry  unless  they  are  validly  with- 
drawn or  reserved  for  some  other  public  purpose 
under  another  provision  of  law  or  under  the  Con- 
stitution. Hence,  the  existence  of  the  first-form 
reclamation  withdrawals  respecting  the  lands  under 
consideration  here  does  not,  in  my  judgment,  leg- 
ally compel  the  Secretary  to  open  such  lands  to 
entry  if  he  should  determine  that  they  are  not  re- 
quired for  irrigation  works.  In  other  words,  the 
cancellation  of  the  first-form  reclamation  with- 
drawals would  still  leave  these  lands  subject  to  the 
provisions  of  the  outstanding  Executive  orders  re- 
serving them  for  wildlife  refuge  purposes. 

For  the  reasons  indicated  above,  it  is  my  opinion 
that  the  Secretary  of  the  Interior  is  not  required 
by  law  to  open  any  of  the  lands  within  the  four 
units  previously  mentioned  to  homesteading  luider 
the  provisions  of  the  reclamation  laws. 


Ill 


In  view  of  your  oral  request  that  my  opinion  on 
the  main  questions  discussed  above  be  expedited 
as  much  as  possible,  consideration  of  other  sub- 
sidiary questions  will  be  deferred  pending  a  deter- 
mination on  the  policy  question  whether  it  would 
be  in  the  public  interest  to  open  some  or  all  of 
these  lands  to  entry  for  homesteading  under  the 
reclamation  laws. 

Mastin  G.  White, 

Solicitor. 


Arrest  by  Sheriff  of  Navajo  Fugitive 

From  Justice  on  Navajo  Reservation  for 

extradiction  to  colorado 


"Tliis  contract  supeiscded  earlier  contracts,  and  was  ap- 
pro\ed  by  Congress  in  section  1  of  the  act  of  Jinie  17,  1944. 

'The  effectiveness  of  the  first-form  reclamation  with- 
drawals of  the  ceded  lands  is  beyond  the  scope  of  this 
memorandum. 


December  16,  1952. 

The  Honorable, 

The  Attorney  General 

Sir: 

On  December  1 1  Mr.   J.  M.  Hannon  of  the  Crim- 
inal Division  of  your  Department  telephoned  the 
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Office  of  the  Chief  Counsel  of  the  Bureau  of  In- 
dian Affairs  regarding  the  arrest  of  Mr.  Leo  Hard- 
ing, a  Navajo  Indian.  It  appears  that  Mr.  Harding, 
who  is  charged  with  the  crime  of  forgery  by  the 
State  of  Colorado,  was  arrested  by  the  sheriff  of 
Apache  County,  Arizona,  on  the  Navajo  Indian 
Reservation,  Arizona,  apparently  in  pursuance  of 
extradition  proceedings  commenced  by  the  State 
of  Colorado.  Information  in  this  Department  indi- 
cates that  the  sheriff  delivered  Mr.  Harding  to 
Colorado  authorities,  and  that  he  is  now  incarcer- 
ated in  a  jail  at  Glenwood  Springs,  Colorado. 

Mr.  Hannon  requested  infonnation  concerning 
this  arrest  in  connection  with  a  telegram  which  he 
stated  that  he  had  received  from  the  United  States 
Attorney,  who  asked,  first,  whether  it  was  illegal 
for  the  sheriff  to  enter  the  Navajo  Reservation  to 
make  his  arrest,  and,  second,  if  the  arrest  was 
illegal,  whether  the  sheriff  had  committed  a  crime. 

With  respect  to  the  first  question,  the  Solicitor 
of  this  Department  has  expressed  the  opinion  that 
"without  specific  authority  State  officers  have  no 
power  to  enter  restricted  Indian  lands  for  the  en- 
forcement of  State  laws  against  Indians  *  *  *."  56 
I.D.  38,  39  (1936) .  In  the  Harding  case,  the  Ari- 
zona sheriff  did  not  request  or  obtain  proper  per- 
mission to  apprehend  the  fugitive.  Moreover,  we 
are  aware  of  no  Federal  law  or  Navajo  tribal  ordi- 
nance authorizing  the  apprehension  by  a  State 
officer  of  an  Indian  fugitive  where  the  latter  is 
charged  with  the  commission  of  a  criminal  viola- 
tion of  State  law  off  the  Navajo  Reservation.  Ac- 
cordingly, this  Department  takes  the  view  that  the 
arrest  of  Mr.  Harding  was  illegal. 

With  respect  to  the  second  question,  the  Arizona 
sheriff  does  not  appear  to  have  violated  any  Fed- 
eral criminal  statute  peculiar  to  the  administration 
of  Indian  affairs. 

Nevertheless,  in  view  of  the  unauthorized  char- 
acter of  the  arrest,  it  is  recommended  that  the 
United  States  Attorney  be  directed,  pursuant  to  25 
U.S.C,  1946  ed.,  sec.  175,  to  represent  Mr.  Hard- 
ing for  the  purpose  of  challenging  the  legality  of 
his  detention  by  the  Colorado  court. 

For  your  further  information,  there  is  attached 
a  copy  of  a  letter  dated  December  1,  1952,  from 
the  Acting  Area  Director  of  the  Window  Rock  Area 
Office  of  the  Bureau  of  Indian  Affairs  to  the  United 
States  Attorney  at  Denver,  Colorado,  respecting 
this  case. 

Mastin  G.  White, 

Solicitor. 


School  Sections— Mineral  Leasing  Act- 
Title  Upon  Alaskan  Statehood 

January  6,  1953. 

Memorandum 
To:  The  Secretary 

From:        The  Solicitor 

Subject:     Proposed    legislation    respecting    leasing 
of  oil  and  gas  in  Alaskan  school  lands 

The  attached  letter  dated  December  23,  1952,  to 
you  from  R.  E.  Havenstrite  requests  your  assistance 
in  expediting  the  passage  of  legislation  proposed 
by  Mr.  Havenstrite,  which  would  authorize  the 
Secretary  of  the  Interior  to  issue  oil  and  gas  leases 
on  Alaskan  school  sections  under  the  provisions  of 
the  Mineral  Leasing  Act,  as  amended  (30  U.S.C, 
1946  ed.,  sec.  181  et  seq.)  .  Mr.  Havenstrite  states 
that  he  will  get  in  touch  with  you  immediately 
about  this  matter  on  his  arrival  in  Washington  on 
January  8. 

The  following  background  may  be  useful  to  you 
in  discussing  the  matter  with  Mr.  Havenstrite,  if 
you  should  grant  him  an  interview: 

On  July  22,  1952,  in  Solicitor's  opinion  M-36143, 
I  expressed  the  view  that  neither  the  Teiritory  of 
Alaska  nor  this  Department  is  empowered  by  any 
existing  legislation  to  dispose  of  the  oil  and  gas 
deposits  that  may  be  contained  in  Alaskan  school 
sections.  On  August  1,  1952,  you  asked  this  office, 
in  collaboration  with  the  interested  bureaus,  to 
consider  the  desirability  of  seeking  legislation  that 
would  remedy  this  deficiency  and,  if  it  were  con- 
cluded that  such  legislation  should  be  sponsored 
by  the  Department,  to  prepare  a  proposed  bill  for 
submission  to  the  Congress. 

In  response  to  your  memorandum,  the  views  of 
the  Bureau  of  Land  Management  and  of  the  Office 
of  Territories  were  obtained.  The  Bureau  recom- 
mended that  the  Territory,  rather  than  the  De- 
partment, be  authorized  to  cUspose  of  all  minerals, 
timber,  and  other  resources  in  the  school  sections. 
The  Office  of  Territories  recommended  that  the 
Secretary  of  the  Interior  be  authorized  to  dispose 
of  the  oil  and  gas  in  school  sections  under  such 
regulations  as  he  might  prescribe.  Upon  the  basis 
of  these  recommendations  and  for  the  reasons  later 
set  forth,  a  bill  was  drafted  in  this  office  which 
would  follow,  in  substance,  the  recommendation 
of  the  Bureau  of  Land  Management.  This  bill,  to- 
gether with  an  accompanying  report,  has  not  yet 
cleared  this  office. 

At  the  present  time,  there  is  divided  authority 
over  the  school  section  lands.  The  Territory  of 
Alaska  has  authority  under  section  1  of  the  act  of 
March  4,   1915    (48  U.S.C,  1946  ed.,  sec.  353),  to 
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lease  scliool  sections  for  not  longer  than  10  years 
at  any  one  time.  This  authority  presumably  extends 
entirely  or  principally  to  surface  uses  of  the  land. 
On  the  other  hand,  timber  and  other  "materials" 
in  the  school  sections  (excluding,  of  course,  oil 
and  gas)  are  subject  to  disposal  by  the  Secretary  of 
the  Interior  under  the  Materials  Act  of  July  31, 
1947,  as  amended  (43  U.S.C,  1946  ed.,  Supp.  V, 
sees.  1185-1188). 

Mr.  Havenstrite's  bill  would  add  a  third  author- 
ity, covering  oil  and  gas  alone,  which  would  be 
vested  in  the  Secretary  of  the  Interior  and  would 
provide  for  leasing  under  the  Mineral  Leasing  Act. 
This,  in  effect,  would  restore  the  situation  which 
obtained  with  respect  to  oil  and  gas  leasing  prior 
to  the  act  of  March  5,  1952  (Public  Law  270,  82d 
Cong.) ,  which  eliminated  the  authority  previously 
vested  in  the  Secretary  to  lease  the  school  sections 
under  the  Mineral  Leasing  Act. 

All  proceeds  from  school  sections  imder  the  Ma- 
terials Act  go  into  the  Territorial  treasury  for 
school  purposes.  The  same  disposition  was  made 
of  proceeds  from  mineral  leases  on  school  sections 
prior  to  the  elimination  of  the  authority  to  issue 
such  leases  by  the  act  of  March  5,  1952.  In  view  of 
the  fact  that  the  Territory  has  the  exclusive  finan- 
cial interest  in  the  proceeds  derived  from  the 
school  sections,  and  will  be  vested  with  complete 
title  to  the  school  sections  upon  the  admission  of 
the  Territory  to  statehood,  it  is  the  view  of  this 
office  that  the  authority  to  dispose  of  oil  and  gas, 
as  well  as  other  resources,  in  the  school  sections 
should  be  vested  in  the  Territory.  This  would  per- 
mit a  unified  administration  of  the  school  sections 
by  the  governmental  entity  principally  interested, 
and  would  avoid  the  necessity  for  having  more  than 
one  statute  applicable  to  the  school  sections. 

Mr.  Havenstrite  urges  the  immediate  enactment 
of  legislation  in  order  that  further  development 
under  the  Iniskin  Bay  unit  agreement  may  com- 
mence not  later  than  April  1  of  this  year.  A  mem- 
orandum attached  to  his  letter  indicates  that  this 
immediate  development  is  believed  to  be  necessary 
in  order  to  extend  the  terms  of  5-year  unitized 
leases  (not  on  school  section  lands)  which  will 
otherwise  expire  during  1954  and  1955.  Although 
the  exact  status  of  these  leases  is  not  known,  it 
would  appear  that,  if  no  discovery  of  oil  or  gas 
were  made  prior  to  the  expiration  of  their  primary 
terms,  they  would  be  entitled  to  a  5-year  extension 
under  section  17  of  the  Mineral  Leasing  Act,  as 
amended   (30  U.S.C,  1946  ed.,  sec.  226) . 

Early  development  of  oil  and  gas  in  Alaska 
would,  of  course,  be  desirable  apart  from  any  ques- 
tion of  the  extension  of  lease  terms. 

Mastin  G.  White, 

Solicitor. 


Proposed  Transfer  of  Authority  from 

Secretary  to  State  of  Texas- 
Administration  OF  Timber  Resources 


M-36162 


April  2,  1953. 


Indians— Interior  Department  Appropriation  Act, 
1953— Tribal  Moneys— Authority  of  the  Secretary 
of  the  Interior. 

The  funds  derived  from  sales  of  timber  on  Indian 
reservation  lands  and  deposited  in  the  United 
States  Treasury  may  not  be  expended  or  dis- 
bursed without  Congressional  appropriation  or 
authorization. 

Unless  authorized  by  the  Congress,  the  Secretary 
of  the  Interior  may  not  grant  to  a  State  full 
power  and  authority  to  extend  to  an  Indian 
reservation  the  policies  and  practices  followed 
by  the  State  with  respect  to  the  management, 
protection,  and  conservation  of  the  timber  lands 
of  State  forests. 

Memorandum 

To:  Assistant  Secretary  Lewis 

From:        The  Solicitor 

Subject:  Proposed  agreement  between  the  Secre- 
tary of  the  Interior  and  the  State  of 
Texas  re  administration  of  timber  re- 
sources of  the  Alabama  and  Coushatta  In- 
dians 

By  memorandum  dated  March  17,  1953,  you  re- 
ferred to  me  a  letter  dated  February  27,  1953,  from 
Governor  Shivers  of  Texas,  wherein  the  Governor 
referred  to  negotiations  between  officials  of  the 
Texas  Forest  Service  and  representatives  of  the 
Bureau  of  Indian  Affairs,  whereby,  among  other 
things,  it  is  proposed  to  authorize  the  State  to  as- 
sume responsibility  for  the  management,  protec- 
tion, and  conservation  of  the  forest  resources  of  the 
reservation  of  the  Alabama  and  Coushatta  Indian 
Tribes  in  Polk  County,  Texas. ^  A  proposed  "Dec- 
laration of  loint  Policy,"  to  be  executed  by  the 
Governor  of  Texas  and  the  Secretary  of  the  In- 
terior has  been  prepared  and  is  now  under  con- 
sideration in  the  Bureau.  This  "Declaration  of 
Joint  Policy"  is  to  be  implemented  by  an  agree- 
ment looking  to  the  accomplishment  of  the  pur- 
poses outlined   above,    and   which    would    also   be 


'  The  Alabama  and  Coushatta  Tribes  have  organized  pur- 
suant to  the  provisions  of  the  Indian  Reorganization  Act 
of  June  18,  1934  (48  Stat.  984,  25  U.S.C,  1946  ed.,  sec.  461 
et  seq.)  .  A  constitution  and  bylaws  of  these  tribes  was  ap- 
proved by  the  Assistant  Secretary  of  the  Interior  on  August 
19.  19.^8,  and  the  members  of  the  tribes  have  ratified  a 
corporate  charter. 
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designed  as  a  forerunner  to  the  procurement  of 
appropriate  legislation  authorizing  a  complete 
transfer  to  the  State  of  Texas  of  the  responsibility 
of  the  United  States  for  the  Alabama  and  Cous- 
hatta  Tribes  and  their  assets.^ 

The  point  raised  by  Governor  Shivers  in  his 
letter  of  February  27,  1953,  relates  to  control  over 
the  disposition  of  the  proceeds  arising  from  sales 
of  timber  on  Indian  lands  which  are  to  be  de- 
posited in  the  United  States  Treasury.  He  states: 

"Under  the  project  as  discussed,  the  State 
was  to  assume  full  responsibility  for  the  man- 
agement of  the  timber  resources  with  all  funds 
received  from  the  sale  of  timber  to  be  de- 
posited in  the  U.S.  Treasury  to  the  credit  of 
the  Alabama-Coushatti  Indians.  Withdrawals 
were  to  be  made  upon  request  by  the  Indian 
tribe;  and  after  approval  by  the  State  agent 
(Superintendent  of  the  Alabama-Coushatti  In- 
dian Reservation) ,  the  funds  'may'  be  dis- 
bursed by  the  Department  of  the  Interior. 

"Since  we  do  not  feel  this  would  give  us 
complete  authority  for  management  of  a  good 
timber  program,  I  would  greatly  appreciate  it 
if  this  phrasing  can  be  changed  to  read  'shall 
be  disbursed." 

Although  the  point  raised  by  Governor  Shivers 
appears  to  have  been  discussed  between  the  repre- 
sentatives of  the  State  of  Texas  and  the  Indian 
Service,  no  agreement  with  respect  thereto  appears 
to  have  been  reached,  and  the  "Declaration  of 
Joint  Policy,"  as  now  drafted,  contains  no  verbiage 
such  as  that  referred  to  by  the  Governor.  However, 
as  the  "Declaration  of  Joint  Policy"  has  not  yet 
been  executed,  it  is  proper  to  consider  whether  the 
provision  desired  by  Governor  Shivers,  which,  as  I 
understand  it,  would  mandatorily  require  the  Secre- 
tary of  the  Interior  to  disburse  the  funds  derived 
from  timber  sales  at  the  request  of  the  tribe  and 
after  approval  of  the  request  by  the  State  agent. 


-It  appears  that  the  reservation  land  of  the  Alabama  and 
Coushatta  Indians  consists  of  both  Federal  and  State  grants. 
The  Federal  appropriation  of  funds  for  the  pinchase  of 
lands  is  embodied  in  the  act  of  May  29.  1928  (45  Stat.  883. 
900)  ,  reading  as  follows:  "Alabama  and  Coushatta  Indians, 
Texas:  For  the  purchase  of  land  for,  and  industrial  assistance 
to,  the  Alabama  and  Coushatta  Indians  in  Polk  County. 
Texas,  including  not  less  than  .'S5,000  for  the  purchase  of 
livestock  and  agricultural  equipment  for  such  Indians,  fiscal 
years  1928  and  1929.  $40,000.  to  be  reimbursed  to  the  United 
States  under  such  rules  and  regulations  as  the  Secretary  of 
the  Interior  may  prescribe:  Provided,  That  title  to  any  land 
purchased  shall  be  taken  in  the  name  of  the  United  States 
in  trust  for  such  Indians."  See  also  the  act  of  February  15, 
1929  (45  Stat.  1186),  which  authorized  the  acceptance  of 
title  to  the  purchased  lands  subject  to  mineral  interests  and 
to  existing  contracts  for  the  sale  of  timber. 


may  legally  be  inserted  in  the  "Declaration  of 
Joint  Policy." 

Tribal  funds  on  deposit  in  the  United  States 
Treasury  are  available  for  expenditure  or  disburse- 
ment only  pursuant  to  Congressional  appropriation 
or  authorization.^  The  current  Interior  Department 
Appropriation  Act  for  the  fiscal  year  1953  (Public 
Law  470,  82d  Cong.,  2d  sess.)  under  the  section 
entitled  "Tribal  Funds,"  appropriates  a  specific 
sum  for  various  purposes  in  "addition  to  the  tribal 
funds  authorized  to  be  expended  by  existing  law." 
A  proviso  in  this  section    (page  6)    states: 

"That  in  addition  to  the  amount  appro- 
priated herein,  tribal  funds  may  be  advanced 
to  Indian  tribes  during  the  current  fiscal  year 
for  such  purposes  as  may  be  designated  by  the 
governing  body  of  the  particular  tribe  in- 
volved and  approved  by  the  Secretary." 

The  authority  conferred  by  the  above-quoted  pro- 
vision is  contingent,  in  the  first  instance,  upon  the 
submission  of  a  request  by  the  governing  body  of 
the  tribe  that  tribal  funds  be  used  for  a  particular 
purpose,  upon  which  request  the  Secretary  of  the 
Interior  would  then  determine  within  his  discre- 
tion whether  the  advance  should  or  should  not  be 
made.  As  the  provision  suggested  by  Governor 
Shivers  would  have  the  effect  of  divesting  the  Secre- 
tary of  the  Interior  of  the  discretionary  authority 
conferred  upon  him  by  the  statute  and  attempts  to 
vest  that  atithority  in  an  agency  of  the  State,  such 
a  provision  would  appear  to  be  clearly  unautho- 
rized. Moreover,  any  general  commitment  in  a  docu- 
ment of  this  kind  with  respect  to  the  disposition 
of  tribal  funds  on  deposit  in  the  United  States 
Treasury  would  appear  to  be  improper  since  the 
disposition  of  such  funds  is  dependent  upon  the 
will  of  the  Congress,  and  hence  the  commitment 
might  well  run  counter  to  legislation  enacted  in 
the  future  by  that  body.  This  could  be  particularly 
true  where,  as  here,  the  funds  are  derived  from 
timber-sale  contracts  which  normally  extend  over  a 
period  of  several  years. 

The  "Declaration  of  Joint  Policy"  contains  cer- 
tain provisions  which,  in  my  opinion,  cannot  be 
made  effective  as  to  that  part  of  the  Indian  reser- 
vation which  is  under  the  jurisdiction  of  the  United 
States  without  enabling  legislation  by  the  Con- 
gress. 

Paragraph  numbered  "1",  page  2,  of  the  "Decla- 
ration of  Joint  Policy"  declares  that  the  State  of 
Texas  shall  have  full  power  and  authority  to  ex- 
tend to  the  Alabama  and  Coushatta  Indian  Reser- 
vation "those  policies  and  practices  followed  by 
the  State  with  respect  to  the  management,  protec- 


'See  25  U.S.C,  1946  ed.,  sets.   123.  123a  and   155. 
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tion,  and  conservation  of  the  timber  lands  of  State 
Forests."  I  have  been  unable  to  find  any  act  of 
Congress  which,  expressly  or  impliedly,  authoi'izes 
the  Secretary  of  the  Interior  to  make  such  a  broad 
grant  of  power  to  the  State  of  Texas.  On  the  con- 
trary, the  proposed  grant  of  power  clearly  appears 
to  be  inconsistent  with  section  6  of  the  Indian  Re- 
organization Act  of  June  18,  1934  (48  Stat.  984,  25 
U.S.C,  1946  ed.,  sec.  466)  ,  which  "directs"  the 
Secretary  of  the  Interior  "to  make  rules  and  regula- 
tions for  the  operation  and  management  of  Indian 
forestry  units  on  the  principle  of  sustained-yield 
management."  It  also  is  inconsistent  with  section 
5  (4)  of  the  corporate  charter  of  the  Alabama  and 
Coushatta  Tribes,  which  requires  that  all  timber- 
sale  contracts  shall  conform  to  "regulations  of  the 
Secretary  of  the  Interior  authorized  by  section  6  of 
the  Act  of  June  18,  1934,"  and  declares  that  con- 
formity with  such  regidations  shall  be  made  a  con- 
dition of  any  such  timber  contract,  and  that  a  vio- 
lation of  that  condition  shall  render  the  contract 
revocable  in  the  discretion  of  the  Secretary  of  the 
Interior. 

1  he  foregoing  comments  are  made  without  in 
any  way  questioning  the  wisdom  of  the  transfer  of 
jurisdiction  to  the  State  of  Texas.  It  seems  to  me, 
however,  that  this  objective  may  properly  be  ac- 
complished only  by  the  Congress,  and  I  would 
suggest  that  the  necessary  legislation  be  drafted  and 
submitted  to  that  body  as  soon  as  possible.  In  addi- 
tion to  the  transfer  of  jurisdiction  to  the  State  of 
Texas  with  respect  to  the  conservation,  develop- 
ment, improvement,  and  operation  of  Indian  for- 
estry imits,  the  proposed  legislation  might  well  en- 
compass provisions  conferring  civil  and  criminal 
jurisdiction  on  the  State  with  respect  to  the  lands 
now  tnider  Federal  jurisdiction,  and  such  other 
provisions  as  may  be  necessary  to  transfer  the  legal 
title  now  held  by  the  United  States  to  the  tribes  or 
to  the  State  in  trust  for  the  tribes. 

Clarence  A.  Davis, 

Solicitor. 

Will  Approval— Undue   Influence— Osage 

M-36166  May  26,  1953. 

Memorandum 

To:  The  Administrative  Assistant  Secretary 

From:        The  Solicitor 

Subject:     Estate  of  Edmund  Kenworthy,  deceased 
unallotted  Osage  Indian 

You  have  requested  my  views  concerning  the  ad- 
visability of  reopening  the  matter  of  the  estate  of 
Edmund  Kenworthy,  deceased  unallotted  Osage  In- 
dian, who  died  testate  on  or  about  April  29,  1952. 

On  October  29,  1952,  the  Superintendent  of  the 


Osage  Indian  Agency,  after  notice  and  hearing,^ 
disapproved  a  purported  will  of  the  decedent,  dated 
December  18,  1951,  as  having  been  executed  as  a 
result  of  undue  infltience.  The  interested  parties 
failed  within  the  time  allowed  to  appeal  to  the  \ 
Commissioner  of  Indian  Affairs  from  the  decision 
of  the  Superintendent. - 

Subsequent  to  the  Superintendent's  disapproval 
of  the  December  18,  1951,  will,  a  hearing  after 
notice  was  held  concerning  a  pinported  will  of  the 
decedent  dated  October  30,  1951.  The  Superin- 
tendent on  December  12,  1952,  approved  the  will 
executed  by  the  decedent  on  October  30,  1951.  The 
interested  parties  again  failed  to  take  an  appeal 
from  the  Superintendent's  decision. 

The  will  of  October  30,  1951,  was  admitted  to 
probate  by  the  County  Court  of  Osage  Coimty, 
Oklahoma,  on  January  9,  1953,  without  objection 
or  contest,  and  no  appeal  has  been  taken  from  the 
court's  action  admitting  the  will  to  probate. 

A  review  of  the  record  of  the  hearings  on  the 
wills  of  December  18,  1951,  and  October  30,  1951, 
indicates  that  the  departmental  regulations  ^  gov- 
erning actions  on  wills  of  deceased  Osage  Indians 
were  carefully  observed.  Furthermore,  oin-  review 
has  failed  to  reveal  any  substantial  error  in  the 
hearings  and  determinations.  Inasmuch  as  none  of 
the  interested  parties  chose  to  appeal  from  the  de- 
cisions of  the  Superintendent,  or  to  contest  the  mat- 
ter in  the  court,  a  reopening  of  the  case  for  finther 
hearings  at  this  time  does  not  appear  to  be  war- 
ranted. 

The  Labelle  theory  of  murder  and  conspiracy  to 
which  Special  Agent  Hart  refers  in  his  memoran- 
dum of  April  2,  1953,  appears  to  be  based  on  pure 
suspicion  rather  than  fact.  In  the  absence  of  any 
evidence  to  support  the  theory,  no  basis  for  further 
investigation  by  this  Department  appears  to  exist. 


Clarence  A. 


Davis, 

Solicitor. 


Illicit  Cohabitation  of  Indians  on 

North  Dakota  Reservations— State 

Jurisdiction 

June  3,  1953. 

Mr.  John  B.  Hart,  Executive  Director 
North  Dakota  Indian  Affairs  Commission 
Rolla,  North  Dakota 

Dear  Mr.  Hart: 

This  is  in  response  to  your  telegrams  of  May  11, 
May  19,  and  May  25,  1953,  in  which  you  ask  to  be 


25  CFR  8.'^.12. 
-25  CFR  83.14. 
25   CFR,   Part  %?,. 
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advised  "what  branch  of  Federal  government  is  re- 
sponsible for  enforcement  of  Federal  laws"  concern- 
ing illegal  cohabitation  among  Indians  on  Indian 
reservations  in  North  Dakota. 

In  what  appears  to  be  the  first  report  of  the 
Noith  Dakota  Indian  Affairs  Commission,  though 
it  is  imdated,  the  question  of  jurisdiction  over 
crimes  on  Indian  reservations  appears  to  be  briefly 
but  fairly  well  summarized. 

There  are  no  Federal  statutes  which  specifically 
make  illegal  cohabitation  among  Indians  on  Indian 
reservations  an  offense.  However,  the  regulations  of 
this  Department,  25  CFR  161,  Law  and  Order  on 
Indian  Reservations,  might  come  within  the  classi- 
fication of  "Federal  laws."  These  regulations  make 
illicit  cohabitation  by  Indians  an  offense.  These 
regulations  do  not  apply  on  all  reservations.  .See 
25  CFR  161.1.  In  North  Dakota  these  regulations 
apply  only  on  the  Standing  Rock  and  Turtle  Moun- 
tain Reservations.  The  tribes  on  the  Fort  Berthold 
Reservation,  acting  pursuant  to  authority  in  their 
tribal  constitution,  adopted  a  tribal  law  and  order 
code.  Illicit  cohabitation  is  defined  as  an  offense 
in  this  code,  the  enforcement  of  which  is  a  tribal 
duty  and  responsibility.  As  you  know,  Congress,  by 
the  act  of  May  31,  1946  (60  Stat.  229),  extended 
the  criminal  jurisdiction  of  the  State  of  North 
Dakota  to  offenses  committed  by  or  against  Indians 
on  the  Devils  Lake  Reservation. 

I  am  informed  that  you  have  discussed  this  sub- 
ject on  several  occasions  with  Mr.  John  M.  Cooper, 
Director  of  the  Aberdeen,  South  Dakota,  Area 
Office  of  the  Bureau  of  Indian  Affairs,  and  his  staff, 
including  the  area  counsel  and  the  area  law  en- 
forcement officer.  I  am  sure  that  tliey  have  advised 
you  fully,  and  I  suggest  that  you  present  to  Mr. 
Cooper  any  evidence  of  violations  of  Federal  stat- 
utes or  regulations  you  may  have. 

Clarence  A.  Davis, 

Solicitor. 


Ownership  of  Minerals  on  Ceded  Portion 
OF  Wind  River  Reservation 


M-36172 


June  IS,  1953. 


ton  reclamation  project  on  tiie  ceded  portion  of 
the  Wind  River  Indian  Reservation,  Wyoming,  are 
owned  by  the  United  States  or  l)y  the  Indians  of 
that  reservation. 

The  Wind  River  Indian  Reservation  was  estab- 
lished by  the  treaty  of  July  3,  1868  (15  Stat.  673)  , 
whereby  in  return  for  a  relinquishment  of  all  claim 
or  right  to  other  territory  of  the  United  States,  the 
Shoshone  Indians  accepted  in  exchange  the  reser- 
vation in  Wyoming.  The  United  States  agreed  that 
the  territory  described  in  Article  II  of  the  1868 
treaty  would  be  "set  apart  for  the  absolute  and  un- 
disturbed use  and  occupation  of  the  Shoshone  In- 
dians herein  named,  and  for  such  other  friendly 
tribes  or  individual  Indians  as  from  time  to  time 
they  may  be  willing,  with  the  consent  of  tiie  Lhiited 
States,  to  admit  amongst  them."  Reinforcing  this 
covenant,  there  was  a  solemn  pledge  of  faith  by 
the  United  States  that  no  persons,  except  a  few 
specially  enumerated,  and  governmental  agents  en- 
gaged in  the  discharge  of  duties  enjoined  by  law, 
should  "ever  be  permitted  to  pass  over,  settle  upon, 
or  reside"  in  the  territory  so  reserved. 

The  act  of  March  3,  1905  (33  Stat.  1016).  to 
which  reference  is  made  in  yotir  letter,  constituted 
an  amendment  and  ratification  of  a  later  agreement 
with  the  Indians  of  the  Shoshone  or  Wind  River 
Reservation,  entered  into  on  April  21,  1904,  where- 
by that  reservation  was  diminished  to  the  extent  of 
a  further  cession  or  relinquishment  of  lands  by  the 
Indians  to  the  United  .States.  Article  II  of  that 
agreement,  as  amended,  provides  tliat  the  ceded 
lands  were  to  be  disposed  of  by  the  United  States 
at  stipidated  prices  under  the  provisions  of  the 
homestead,  town-site,  coal  and  mineral  land  laws 
of  the  United  States,  and  that  any  lands  remaining 
unsold  eight  years  after  being  opened  to  entry  may 
then  be  sold  to  the  highest  bidder  for  cash.  While 
the  1905  act  by  its  terms  constituted  an  approval 
of  a  relinquislmient  or  giant  by  the  Indians  of  "all 
right,  title  and  interest"  which  they  had  to  the 
ceded  lands  in  question,  nevertheless,  it  was  spe- 
cifically provided  that  the  proceeds  from  the  lands 
to  be  disposed  of  by  the  United  States  were  to  be 
expended  for  the  benefit  of  the  Indians.  Moreover, 
amended  Article  IX  of  the  agreement  provides 
that: 


Hon.  Lester  C.  Hunt 
United  States  Senate 
Washington  25,  D.C. 

My  Dear  Senator  Hunt: 

This  has  further  reference  to  your  letter  of  May 
8,  addressed  to  Secretary  McKay,  wherein  you  re- 
ferred to  H.R.  4483,  and  to  the  question  whether 
minerals  underlying  certain  lands  within  the  River- 


"It  is  understood  that  nothing  in  this  agree- 
ment contained  shall  in  any  manner  bind  the 
United  States  to  purchase  any  portion  of  the 
lands  herein  described  or  to  dispose  of  said 
lands  except  as  provided  herein,  or  to  guaran- 
tee to  find  purchasers  for  said  lands  or  any 
portion  thereof,  it  being  the  understanding 
that  the  United  States  shall  act  as  trustee  for 
said  Indians  to  dispose  of  said  lands  and  to 
expend  for  said  Indians  and  pay  over  to  them 
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the   proceeds  received   from   the   sale    thereof 
only  as  received,  as  herein  provided." 

The  extent  of  the  interest  which  the  Shoshone 
Indians  received  in  the  lands  set  apart  to  them  as 
their  reservation  under  the  1868  treaty  has  been 
defined  by  decisions  by  the  Supreme  Court  of  the 
United  States  in  connection  with  the  suit  insti- 
tuted by  those  Indians  against  the  United  States 
to  recover  compensation  for  the  settling  of  Arapa- 
hoe Indians  on  their  reservation.  It  was  determined 
as  the  basis  for  the  judgment  awarded  the  Indians 
by  those  decisions  (Shoshone  Tribe  v.  United 
States,  299  U.S.  476  (1937) ,  and  United  States  v. 
Shoshone  Tribe,  304  U.S.  Ill  (1938) )  ,  that  for  all 
practical  purposes  the  Shoshone  Indian  Tribe 
owned  the  reservation  lands,  and  that  the  Indians 
likewise  were  the  beneficial  owners  of  the  mineral 
deposits  and  the  timber  on  the  reservation.  The 
Court  said  in  304  U.S.,  at  page  117,  that: 

"The  treaty,  though  made  with  knowledge 
that  there  were  mineral  deposits  and  standing 
timber  in  the  reservation,  contains  nothing  to 
suggest  that  the  United  States  intended  to  re- 
tain for  itself  any  beneficial  interest  in  them. 
The  words  of  the  grant,  coupled  with  the 
Government's  agreement  to  exclude  strangers, 
negative  the  idea  that  the  United  States  re- 
tained beneficial  ownership.  The  grant  of  right 
to  members  of  the  tribe  severally  to  select  and 
hold  tracts  on  which  to  establish  homes  for 
themselves  and  families,  and  the  restraint  upon 
cession  of  land  held  in  common  or  individu- 
ally, suggest  beneficial  ownership  in  the  tribe. 
As  transactions  between  a  guardian  and  his 
wards  are  to  be  construed  favorably  to  the 
latter,  doubts,  if  there  were  any,  as  to  owner- 
ship of  lands,  minerals  or  timber  would  be 
resolved  in  favor  of  the  tribe." 

Cf.  United  States  v.  Klamath  and  Moadoc  Tribes, 
304  U.S.  119,  123  (1938). 

Thus,  it  would  appear  that  by  the  agreement  of 
April  21,  1904,  as  amended  and  ratified  by  the  act 
of  March  3,  1905,  supra,  the  Indians  of  the  Wind 
River  Reservation  merely  released  and  relinquished 
such  part  of  their  interest  or  right  in  the  lands 
ceded  by  them  as  would  enable  the  United  States 
to  make  perfect  title  to  those  persons,  including 
homesteaders  and  settlers,  who  availed  themselves 
of  the  purchase  provisions  contained  in  the  1905 
act.  Moreover,  it  is  clear  from  Article  IX  of  the 
amended  agreement,  quoted  in  full  above,  that  un- 
til final  disposition  of  the  lands  the  United  States 
would  hold  the  lands  as  trustee  for  the  Indians, 
and  any  proceeds  which  may  be  derived  from  the 
sale  of  the  lands,  or  for  the  use  thereof,  would  be- 


long to  the  Indians  as  the  beneficial  owners,  and 
not  to  the  trustee.  See  in  this  connection  Ash  Sheep 
Company  v.  United  States,  252  U.S.  159  (1920)  ; 
Hanson  v.  United  States,  153  F.  (2d)  162  (CCA. 
10th,  1946)  .  It  should  also  be  noted  that  in  similar 
circumstances,  where  patents  have  issued  to  home- 
stead entrymen  with  a  reservation  of  minerals  to 
the  United  States,  this  Department  has  likewise  re- 
garded the  United  States  as  a  trustee  of  the  min- 
erals for  the  benefit  of  the  Indians.  See  Solicitor's 
opinion,  59  I.D.  393  (1947) . 

This  continuing  beneficial  interest  of  the  Indians 
in  the  ceded  lands,  until  they  were  finally  disf>osed 
of,  was  again  recognized  by  the  Congress  when,  by 
the  act  approved  August  21,  1916  (39  Stat.  519), 
the  Secretary  of  the  Interior  was  authorized  to  lease 
such  lands  foi  oil  and  gas  production,  and  after 
the  extinguishment  of  any  indebtedness  of  the 
Shoshone  Tribe  to  the  United  States,  to  apply  the 
balance  of  the  proceeds  from  the  leases  to  the  use 
and  benefit  of  the  Indians  in  the  same  manner  as 
though  secured  from  the  sale  of  said  lands  under 
the  act  of  March  3,  1905,  supra.  Moreover,  it  has 
also  been  stated  in  United  States  v.  Shoshone  Tribe, 
304  U.S.,  supra,  at  page  117,  that: 

"The  cession  in  1904  by  the  tribe  to  the 
United  States  in  trust  reflects  a  construction 
by  the  parties  that  supports  the  tribe's  claim, 
for  if  it  did  not  own,  creation  of  a  trust  to  sell 
or  lease  for  its  benefit  wotdd  have  been  un- 
necessary and  inconsistent  with  the  right  of 
the  parties." 

The  lands  ceded  by  the  Indians  under  the  1905 
act  were  in  fact  opened  to  settlement  and  entry  by 
Presidential  proclamation  dated  June  2,  1906  (34 
Stat.  3208)  .  The  construction,  under  the  Federal 
reclamation  laws,  of  the  Riverton  project  on  lands 
within  the  ceded  portion  of  the  Wind  River  Reser- 
vation was  authorized  by  a  provision  in  the  appro- 
priation act  of  June  5,  1920  (41  Stat.  874,  915). 
Moreover,  it  appears  that  approximately  332,000 
acres  of  the  ceded  lands  were  reserved  for  reclama- 
tion purposes  in  accordance  with  the  provisions  of 
section  3  of  the  reclamation  act  of  June  17,  1902 
(32  Stat.  388)  .  H.R.  4483  apparently  is  designed  to 
provide  a  means  of  payment  to  the  Indians  for  that 
part  of  the  lands  so  reserved  for  which  the  Indians 
had  not  already  been  compensated. 

Your  letter  of  May  8  does  not  indicate  the  basis 
upon  which  settlers  on  ceded  lands  within  the 
Riverton  project  feel  they  are  entitled  to  mineral 
rights.  Generally,  mineral  lands  were  not  liable  to 
entry  and  settlement  under  the  homestead  laws  of 
the  United  States  (43  U.S.C,  1946  ed.,  sec.  201) . 
Nevertheless,  at  least  one  exception  in  that  respect 
was  provided  by  the  act  of  July  17,  1914   (38  Stat. 
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509,  30  U.S.C,  1946  ed.,  sees.  121-123) .  Under  this 
act,  lands  withdrawn,  classified,  or  reported  as  valu- 
able for  certain  mineral  deposits  were  made  subject 
to  entry  under  the  nonmineral  land  laws  of  the 
United  States,  but  with  the  requirement  that  the 
patents  contain  mineral  reservations  in  favor  of 
the  United  States.  On  the  basis  of  the  trust  relation- 
ship mentioned  above,  such  a  reservation  of  min- 
erals underlying  ceded  Indian  lands  of  the  class 
here  involved  would  inure  to  the  benefit  of  the 
Indians.  Of  course,  it  should  also  be  noted  that 
under  the  1914  act,  the  classification  of  mineral 
lands  could  be  disproved,  and  a  patent  secured 
without  a  mineral  reservation. 

By  an  item  in  the  appropriation  act  of  March  4, 
1921  (41  Stat.  1367,  1404),  it  was  provided  that 
when  lands  on  the  Riverton  project  are  opened  to 
homestead  entry  under  the  reclamation  laws,  the 
entrymen  are  recjuired  to  pay  to  the  United  States 
the  sum  of  $1.50  per  acre  as  stipulated  in  the 
schedule  of  prices  fixed  by  the  act  of  March  3, 
1905,  supra.  Moreover,  it  is  provided  by  depart- 
mentmental  regulation  (43  CFR,  1951  Supp., 
401.24),  that  homestead  entries  on  lands  within 
Federal  reclamation  projects  will  be  subject  to  the 
laws  of  the  United  States  governing  mineral  land, 
and  there  is  included  in  this  same  regulation  a 
provision  for  the  waiver  by  the  homestead  appli- 
cants of  the  right  to  the  mineral  content  of  the 
land. 

Notwithstanding  the  generalizations  mentioned 
above,  it  is  apparent  that  no  definite  opinion  can 
be  given  regarding  the  merits  of  any  particular 
entry  or  claim  to  mineral  rights  until  all  of  the 
pertinent  facts  are  made  available.  This  should  in- 
clude an  identification  of  the  claim  or  entry  upon 
the  land,  a  full  description  of  the  land,  and  com- 
plete information  regarding  the  basis  for  any  claim 
to  mineral  rights.  Upon  the  presentation  of  such 
data,  this  Department  would  be  pleased  to  con- 
sider the  matter  further. 

Clarence  A.  Davis, 

Solicitor. 


Escheat-Secretarial  Authority  in 
Matters  of  Inheritance 


June  25,  1953. 

Mrs.  Margaret  D.  Farquhar 
P.O.  Box  33 
Milo,  Oregon 

My  Dear  Mrs.  Farquhar: 

This  responds  to  your  letter  of  May  28,  1953,  ad- 
dressed to  Secretary  McKay,  in  which  you   allege 


that  you  and  Jasper  Palouse  are  the  heirs  of 
Meshach  (Mace)  Tipton,  deceased  Public  Domain 
Allottee  No.  26   (Rcwseburg) . 

On  July  9,  1948,  after  extensive  hearings  had 
been  held  and  investigations  conducted  to  ascertain 
the  heirs  of  Meshach  Tipton,  it  was  concluded  by 
the  Acting  Secretary  of  the  Interior  that  the  de- 
cedent died  intestate  without  heirs.  It  was  also 
ordered  that  pursuant  to  the  provisions  of  the  act 
of  November  24,  1942  (56  Stat.  1021,  25  U.S.C, 
1946  ed.,  sec.  373b) ,  the  original  allotment  of  the 
decedent,  together  with  his  inherited  interest  in 
the  allotment  of  his  prior  deceased  wife,  Nancy 
Tipton,  should  escheat  to  the  United  States,  to  be 
held  in  trust  for  such  Indians  as  the  Congress  may 
thereafter  designate. 

After  the  escheat  order  of  July  9,  1948,  was 
entered,  Jasper  Palouse  petitioned  that  such  order 
be  reconsidered  or  reopened,  and  that  his  claim  as 
an  heir  be  reexamined.  However,  by  a  decision 
dated  January  19,  1951  (IA-41) ,  the  then  Solicitor 
for  this  Department  refused  to  reopen  the  proceed- 
ings on  the  estate  of  Meshach  Tipton,  and  denied 
the  petitioner's  request  for  reconsideration.  More- 
over, a  bill  (H.R.  3948)  was  introduced  in  the 
Eighty-second  Congress  which  would  have  autho- 
rized and  directed  the  Secretary  of  the  Interior  to 
make  an  allotment  to  Jasper  Palouse  of  those  lands 
which  constituted  the  original  allotment  of 
Meshach  Tipton.  However,  that  bill  failed  of  en- 
actment. A  similar  bill  (H.R.  3947,  82d  Cong.), 
which  would  have  granted  an  allotment  to  Pauline 
Acusta  Dumont  of  the  land  inherited  by  the  de- 
cedent, likewise  failed  of  enactment. 

The  Indian  probate  regulations  (25  CFR.  Part 
81)  contain  no  provision  for  further  proceedings 
in  a  matter  where  the  Secretary  of  the  Interior  has 
finally  determined  that  an  Indian  estate  shall 
escheat.  However,  as  stated  in  the  decision  of  Jan- 
uary 19,  1951,  supra,  the  Secretary  of  the  Interior 
has  the  inherent  power,  even  in  the  absence  of  a 
specific  provision  on  the  point,  to  reopen  and  re- 
view administrative  determinations  purporting  to 
dispose  finally  of  departmental  proceedings  (see 
Lane  v.  Mickadiet,  241  U.S.  201  (1916)).  This 
power,  however,  would  be  exercised  only  when 
some  new  factor,  such  as  newly  discovered  evidence 
or  fraud,  is  brought  to  the  Secretary's  attention. 
See  Sarah  Chah-se-nah  (Sarah  Bruner) ,  IA-2,  June 
29,  1950. 

It  has  been  noted  that  the  escheat  order  of  July 
9,  1948,  was  made  only  after  exhaustive  investiga- 
tions had  been  conducted  and  many  hearings  held 
in  an  effort  to  ascertain  the  heirs  of  Meshach  Tip- 
ton. Numerous  witnesses  were  interviewed,  and 
notices  were  posted  concerning  the  various  pro- 
ceedings on  the  decedent's  estate.  All  of  these 
earnest  efforts  failed   to  disclose  any   heirs  of   the 
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decedent.  In  these  circumstances,  the  Department 
would  not  be  wilhng  to  give  any  further  consider- 
ation to  this  matter  iniless  newly  discovered  evi- 
dence ot  a  convicing  nature  is  furnished  in  support 
of  your  claim.  If  you  have  such  evidence  to  offer, 
it  is  suggested  that  you  submit  the  same  to  Mr. 
Richard  J.  Montgomery,  Examiner  of  Inheritance, 
Bureau  of  Indian  Affairs,  Portland  18,  Oregon. 

Clarence  A.  Davis, 

Solicitor. 


Resolution  of  Fort  Peck  Executive  Board 

Increasing  Salaries— Limited  by 

Federal  Statute 

July  3,  1953. 

James  E.  Curry,  Esq. 
519  East  Capitol  Street 
Washington  3,  D.C. 

My  Dear  Mr.  Curry: 

On  April  13,  1953,  the  Fort  Peck  Executive 
Board  adopted  Resolution  No.  10-53,  reciuesting 
that  the  Secretary  of  the  Interior  authorize  the  ex- 
penditure of  $6,000  of  tribal  funds  for  the  payment 
of  the  salaries  and  expenses  of  the  board,  in  addi- 
tion to  the  $10,000  specifically  authorized  to  be 
expended  by  the  act  of  April  28,  1948  (62  Stat. 
203) ,  which  provides  for  the  payment  of  the  sal- 
aries and  expenses  of  the  board,  subject  to  the 
limitation,  however,  that  not  more  than  $10,000 
per  annum  shall  be  expended  for  such  purposes. 
There  is  advanced  as  authority  for  the  additional 
expenditure  of  $6,000  the  item  in  the  current  de- 
partmental appropriation  act  (Public  Law  470,  82d 
Cong.) ,  which  appropriates  "in  addition  to  the 
tribal  funds  authorized  to  be  expended  by  existing 
law,"  $2,920,000  of  tribal  funds  "not  otherwise 
available  for  expenditure  for  the  benefit  of  Indians 
and  Indian  tribes,"  subject  to  a  proviso  that  "in 
addition  to  the  amount  appropriated  herein,  tribal 
funds  may  be  advanced  to  Indian  tribes  during  the 
current  fiscal  year  for  such  purposes  as  may  be 
designated  by  the  governing  body  of  the  particular 

tribes    involved    and    approved    by    the    Secretary 

*   *   *  " 

In  your  letter  of  May  4,  1953,  to  the  Secretary, 
you  appeal  from  an  informal  ruling  of  the  area 
office  of  the  Bureau  of  Indian  Affairs  to  the  effect 
that  the  additional  expenditure  of  $6,000  may  not 
be  approved.  As  your  appeal  involves  a  purely  legal 
question,  the  appeal  has  been  referred  to  this  office 
for  consideration. 


Your  basic  contention  is  that  the  limitation  on 
the  expenditure  of  tribal  funds  under  the  act  of 
April  28,  1948,  supra,  which  is  specifically  applic- 
able to  the  Fort  Peck  Tribe,  was  impliedly  repealed 
by  the  general  provision  in  the  tribal  funds  item 
of  the  cuiTent  appropriation  act.  It  is  a  well-settled 
rule  of  construction,  however,  that  specific  statutes 
are  not  to  be  presumed  to  be  repealed  by  statutes 
of  general  operation  unless  both  are  utterly  incom- 
patible, or  there  is  persuasive  evidence  of  an  intent 
to  repeal  the  specific  statute. 

I  find  no  such  incompatibility  in  the  present  in- 
stance, nor  any  evidence  of  such  an  intent.  The 
tribal  funds  item  in  the  current  appropriation  act 
as  a  whole  is  "in  addition"  to  the  tribal  funds 
which  are  authorized  to  be  expended  by  existing 
law,  and  all  special  provisions  governing  the  ex- 
penditure of  the  funds  of  a  particular  tribe  are 
thus  expressly  preserved.  Moreover,  the  appropri- 
ation of  tribal  funds  is  of  funds  "not  otherwise 
available  for  exj>enditure,"  and  funds  already  |>er- 
manently  appropriated  by  other  statutes  relating  to 
particular  Indian  tribes  are  already  available  for 
expenditure. 

While  I  entertain  no  doubts  concerning  the  con- 
tinued applicability  of  the  limitations  contained  in 
the  act  of  April  28,  1948,  governing  the  payment 
of  the  salaries  and  expenses  of  officials  of  the  Fort 
Peck  Tribe,  I  should  add  that  the  views  herein 
expressed  are  in  accord  with  the  interpretation 
placed  on  similar  legislation  by  this  Department 
and  by  the  Congress.  The  act  of  May  15,  1945  (59 
Stat.  167)  ,  governing  the  payment  of  the  salaries 
and  expenses  of  officials  of  the  Klamath  Tribe,  is 
similar  to  the  act  of  April  28,  1948,  except  that  the 
limitation  on  expenditure  for  these  purposes  is 
$15,000  rather  than  $10,000.  The  governing  body 
of  the  Klamath  Tribe  took  the  same  position  as 
the  Fort  Peck  Tribal  Executive  Board,  contending 
that  the  $15,000  limitation  had  been  lifted  by  Con- 
gress in  making  tribal  funds  available  in  the  annual 
appropriation  act  subsequently  adopted.  When  this 
contention  was  rejected  by  the  Buieau  of  Indian 
Affairs,  a  bill— H.R.  3406— was  introduced  in  the 
present  Congress  for  the  piapose  of  removing  the 
$15,000  limitation.  The  bill  was  enacted  and  ap- 
proved on  May  29,  1953  (Public  Law  44,  83d 
Cong.)  .  In  submitting  its  report  on  the  bill,  the 
Department  stated  that  the  act  of  May  15,  1945, 
"limits  the  amount  to  be  expended  for  salaries  and 
expenses  of  tribal  officials  and  representatives  to 
not  more  than  $15,000  per  annum."  Congress,  in 
lifting  the  limitation,  must  necessarily  be  deemed 
to  have  approved  the  prior  administrative  con- 
struction. 

I  am  of  the  opinion,  therefore,  that  the  tribal 
funds  item  in   the  current  appropriation   act  does 
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not  authorize  the  approval  of  the  additional  ex- 
penditure, and  that  Resolution  No.  10-53  must  be 
disapproved. 

Clarence  A.  Davis, 

Solicitor. 


Approved:  July  7,  1953. 
.  Orme  Lewis,  Assistant  Secretary  of  the  Interior. 
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Cheyenne  River  Hospital— Construction  of  Oahe 
Dam  and  Reservoir— Claim  for  Compensation 
Arising  Out  of  Flooding  of  Hospital— Appro- 
priateness of  Expression  of  Opinion. 

In  view  of  tlie  legislation  governing  the  settlement 
of  the  claims  of  the  Cheyenne  River  Sioux  In- 
dians, arising  from  the  construction  of  the  Oahe 
Dam  and  Reservoir,  under  which  the  claims  are 
for  final  disposition  by  Congress,  and  the  Chief 
of  Engineers,  Department  of  the  Army  is  given 
final  responsibility  for  negotiating  with  respect 
to  the  taking  of  the  Indians'  property,  a  definite 
expression  of  opinion  on  the  part  of  this  Depart- 
ment concerning  the  claim  of  the  tribe  for  com- 
pensation for  the  Cheyenne  River  Hospital, 
which  will  be  inundated  by  the  Oahe  Dam  and 
Reservoir,  might  prove  both  premature  and 
academic.  As  it  appears,  however,  that  the  Chey- 
enne River  Hospital  was  constructed  on  tribal 
lands  with  tribal  funds  but  was  subsequently  re- 
modelled at  the  exf>ense  of  the  Government,  the 
argument  may  be  advanced  by  the  Department 
that  the  claims  of  the  tribe  calls  for  an  adjust- 
ment of  equities. 

Memorandum 

To:  The  Commissioner  of  Indian  Affairs 

From:        Ihe  Solicitor 

Subject:     Comj>ensation    for    the     taking    of    the 
Cheyenne  River  Hospital 

In  connection  with  the  negotiations  pursuant  to 
the  act  of  September  30,  1950  (64  Stat.  1093) ,  as 
amended  by  the  act  of  April  8,  1952  (66  Stat.  46)  . 
which  provide  for  the  settlement  of  the  claims  of 
Indians  of  the  Cheyenne  River  and  Standing  Rock 
Reservations  arising  out  of  the  construction  of  the 
Oahe  Dam  and  Reservoir,  the  question  has  been 
raised  to  what  extent  the  United  States  is  obligated 
to  compensate  the  Cheyenne  River  Sioux  Tribe  for 


the  Cheyenne  River  Hospital  which  will  be  inun- 
dated by  the  construction  of  the  Oahe  Dam  and 
Reservoir. 

The  Cheyenne  River  Hospital  is  situated  on 
tribally-owned  land  of  die  agency  reserve  within 
the  Cheyenne  River  Reservation.  A  contract  for 
the  construction  of  the  original  structure  was 
awarded  in  1914  at  a  contract  price  of  $34,700  and 
payment  therefor  was  made  from  tribal  funds.^ 
Beginning  in  1936,  the  United  States  extensively 
remodeled  and  made  substantial  additions  to  the 
structure,  the  costs  of  which  improvements  were 
borne  entirely  by  the  United  States:  .f56,750  ex- 
pended from  the  account  "National  Industrial  Re- 
covery, Interior,  Indians,  1933-1937";  |I4,000  ex- 
pended from  the  account  "Public  Works  Admin- 
istration, Allotment  to  Interior,  Indians,  1933- 
1939";  and  |14,500  specifically  appropriated  for  re- 
pairs to  the  hospital  by  the  Interior  Department 
Appropriation  Act  of  1939  (52  Stat.  316) .  There  is 
said  to  be  no  evidence  that  the  tribe  ever  specif- 
ically objected  or  consented  to  the  remodelling  of 
the  building  and  none  as  to  whether  the  United 
States  expressly  intended  that  the  improvements  be 
a  gift  to  the  tribe. 

In  view  of  the  provisions  of  the  statute  govern- 
ing the  negotiations  with  the  Cheyenne  River 
Sioux  Tribe,  I  believe  that  a  definite  expression 
of  opinion  on  my  part  concerning  the  question 
which  has  been  sul^mitted  to  me  might  prove  both 
premature  and  academic.  The  property  of  the 
Indians  is  not  taken  directly  under  the  terms  of 
the  statute  but  provision  is  made  thereon  for  the 
negotiations  of  contracts  of  compensation  to  the 
tribes,  and  these  contracts  are  to  be  made  subject 
to  the  approval  of  the  Congress;  and  the  contracts 
may  embody  provisions  as  to  which  the  negotiating 
parties  may  disagree,  so  that  the  provisions  in  dis- 
pute may  I)e  considered  by  the  Congress  in  connec- 
tion with  the  ratification  of  the  contracts  by  that 
body.  It  appears  also  that  the  two  negotiators  on 
behalf  of  the  Government,  who  are  the  Chief 
of  Engineers,  Department  of  the  Army,  and  the 
Secretary  of  the  Interior  do  not  have  equal  respon- 
sibility in  the  negotiations,  for  section  2,  subdivi- 
sions (a)  ,  of  the  statute  provides  that  the  Chief 
of  Engineers  shall  have  "primary  and  final  respon- 
sibility" in  negotiating  the  settlement  of  the  In- 
dians' property  rights,  so  that  that  officer  would 
not  be  bound  by  any  opinion  expressed  in  this 
Department  concerning  the  liability  of  the  Govern- 
ment to  compensate  the  Indians  for  the  destruc- 
tion of  the  Cheyenne  River  Hospital.  Moreover, 
since  section  2,  subdivision    (b)  (2)    of  the  statute 
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contemplates  that  the  contracts  which  are  nego- 
tiated may  also  provide  costs  of  "relocating  and 
reestablishing"  the  Indians  in  a  new  location,  it  is 
possible  that  the  Chief  of  Engineers  may  elect 
to  reconstruct  the  existing  hospital  facilities  in  the 
new  location. 

Under  these  circumstances,  it  seems  to  me  that  as 
the  law  officer  of  the  Department  whose  respon- 
sibility is  limited  to  aiding  the  Indians  in  secur- 
ing just  compensation  for  their  rights,  that  I  need 
not— and  indeed  should  not— go  beyond  stating 
an  argument  which  might  be  advanced  in  the  ne- 
gotiations on  behalf  of  the  Indians  on  the  issue 
of  compensation  for  the  Cheyenne  River  Hospital. 

The  Indians  are  doubtless  taking  the  position 
that  they  should  receive  compensation  for  the  full 
value  of  the  hospital  building  and  its  facilities, 
since  the  hospital  is  located  on  tribal  land,  and  it 
is  a  familiar  rule  that  permanent  improvements 
made  upon  the  lands  of  another,  without  his  con- 
sent, belong  to  him.  The  applicability  of  this 
doctrine  in  the  present  instance  would  appear, 
however,  to  be  doubtful,  for  the  United  States 
which  reconstructed  the  original  hospital  is  the 
holder  of  the  legal  title  of  the  land  on  which  the 
hospital  stands,  the  tribe  being  merely  the  bene- 
ficial owner.  The  Government  and  the  tribe  thus  do 
not  stand  with  respect  to  each  other  in  the  rela- 
tion of  strangers,  for  the  Government  as  guardian 
has  the  duty  of  supervising  the  affairs  of  the  tribe. 
The  Chief  of  Engineers  may  well  contend  that  the 
Government  has  at  least  not  lost  its  equity  in  the 
hospital.  There  are,  indeed,  cases  which  hold  that 
the  ordinary  rule  that  improvements  are  forfeited 
to  the  owner  of  the  soil  does  not  apply  to  public 
corporations  -  or  when  the  annexation  is  for  a 
public  purpose,""  and  that  a  right  of  removal  of 
improvements  is  to  be  liberally  construed  in  favor 
of  the  Government.'  In  this  situation,  it  would 
seem  that  the  most  realistic  approach  that  could 
be  adopted  by  the  Department  on  behalf  of  the 
Indians  would  be  to  urge  an  adjustment  of  the 
equities.  This  would  permit  the  tribe  to  be  com- 
pensated for  the  value  and  its  equitable  interest 
in  the  land  on  which  the  hospital  is  situated,  as 
well  as  for  its  proportionate  interest  in  the  im- 
provements on  the  land.  I  suggest  tliat  this  ap- 
proach be  adopted. 


Clarence  A.  Davis, 

Solicitor. 
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Indian  Lands— Indian  Irrigation  Projects— Con- 
tracts with  State  Irrigation  Districts  for  Opera- 
tion and  Maintenance  of  Indian  Irrigationi 
Projects 

Generally  speaking,  Indian  allotted  and  tribal  lands 
may  not,  under  existing  law,  be  included,  with 
or  without  the  consent  of  the  Indians,  in  State 
irrigation  districts  which  would  have  the  power 
to  operate  and  maintain  the  Indian  projects 
serving  such  lands,  and  to  assess  such  lands  for 
irrigation  charges,  under  contracts  which  would 
not  permit  the  irrigation  districts  to  resort  to 
foreclosure  proceedings  in  State  courts  to  en- 
force the  collection  of  such  charges. 


Memorandum 

To:  Assistant  Secretary  Lewis 

From:       The  Solicitor 

Subject:    Terminating  supervision  over  Indian  irri- 
gation projects. 

In  a  memorandum  to  you  dated  May  28,  the 
Acting  Commissioner  of  Indian  Affairs  suggested 
that,  in  view  of  the  facts  that  a  considerable  por- 
tion of  the  lands  included  in  Indian  irrigation 
projects  had  come  into  non-Indian  ownership,'  and 
that  the  Indian  landowners  compared  favorably 
with  their  white  neighbors  in  industry,  intelligence, 
and  agricultural  experience,  it  would  be  desirable 
to  turn  over  the  operation  and  maintenance  of  the 
Indian  projects  to  irrigation  districts  organized 
under  State  law,-  which  presumably  would  have 
jurisdiction  over  Indian  as  well  as  non-Indian 
lands.  After  reviewing  the  general  legislation  ap- 
plicable to  Indian  irrigation  projects,  and  stating 
that  there  is  no  provision  of  law,   except   the  act 


-  Titus  V.  Poland  Coal  Co.,  119  Atl.  540    (Pa.)  . 
■'See  Tiffany.  The  Law  of  Real  Property,  .'59  ed..  sec.  611. 
and  cases  cited  on  page  578. 

<See  John  E.  Andrus  v.  United  States,  59  Ct.  CI.  851. 


'  It  is  stated  in  the  memorandum  that  Indian  irriga- 
tion projects  "now  provide  service  to  approximately  840,000 
acres  of  which  approximately  280,000  acres  are  owned  by 
non-Indians." 

=  It  is  stated  in  the  memorandum  that  there  "are  irri- 
gation districts  created  pursuant  to  State  law  on  he  Flat- 
head and  Crow  Indian  irrigation  projects  in  M'lnlana." 
In  addition,  there  is  an  irrigation  district  created  pursuant 
to  State  law  on  the  San  Carlos  Indian  Irrigation  Project 
in  Montana.  None  of  these  districts  has  jurisdiction  over 
Indian-owned  lands  but  the  San  Carlos  Irrigation  and 
Drainage  District,  unlike  the  Flathead  and  Crow  Districts, 
does  operate  and  maintain  part  of  the  project  works  known 
as  "district   works,"   which   serve   non-Indian   lands. 
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of  May  28,  1941  (55  Stat.  209),  applicable  solely 
|to  the  Uintali  Indian  Irrigation  Project,^  which 
sxpressly  authorizes  the  transfer  of  the  operation 
and  maintenance  of  any  Indian  irrigation  projects 
to  any  irrigation  districts  organized  under  State 
law,  it  is  requested  that  I  render  an  opinion  on 
the  questions  whether 

"  (a)  under  existing  law,  with  or  without 
the  consent  of  the  Indian  owners,  restricted 
or  trust  Indian  lands,  may  be  included  for 
operation  and  maintenance  purposes  in  irri- 
gation districts  pursuant  to  State  laws; 

"  (b)  additional  legislation  by  Congress  is 
necessary  to  give  the  districts  operating  super- 
vision over  the  Indian  lands;  and 

"  (c)  whether  operating  supervision,  includ- 
ing the  'power  to  assess  Indian  lands,'  may  be 
transferred,  with  or  without  the  consent  of 
the  landowners,  to  irrigation  districts  under 
contracts  containing  protecting  provisions 
against  foreclosure  in  State  courts  when  there 
are  unpaid  operation  and  maintenance  as- 
sessments." 


I  believe  that  these  three  questions  may  be  re- 
formulated as  the  single  question  whether  under 
existing  law  restricted  or  trust  Indian  lands  may  be 
I  included,  with  or  without  the  consent  of  the 
Indians,  in  State  irrigation  districts  which  would 
have  the  power  to  operate  and  maintain  the  In- 
dian projects  serving  such  lands,  and  to  assess  such 
lands  for  irrigation  charges,  under  contracts  which 
would  not  permit  the  irrigation  districts  to  resort 
to  foreclosure  proceedings  in  State  courts  to  en- 
force the  collection  of  such  charges. 

Any  such  contracts  would  be  made  presumably 
between  the  Secretary  of  the  Interior  and  the 
State  irrigation  districts,  and  would  be  designed  to 
terminate  supervision  by  the  Department  of  the 
operation  and  maintenance  of  Indian  irrigation 
projects.  The  accomplishment  of  this  objective 
would  also  involve  presumably  contractual  rela- 
tionships between  the  irrigation  districts  and  the 


"  This  exception  is  more  apparent  tlian  real.  While  the  act 
of  May  28.  1941,  authorizes  the  Secretary  of  the  Interior 
"to  make  contracts  transfening  the  operation  and  main- 
tenance of  any  canal  system  or  systems  inider  the  said 
Project  to  an  irrigation  district  or  districts  formed  pur- 
suant to  State  law,"  the  act  was  passed  to  confirm  recom- 
mendations made  after  an  investigation  pursuant  to  the 
act  of  June  22.  1936  (49  Stat.  I80.S,  25  U.S.C.  1946  ed.. 
sec.  389)  ,  which  authorizes  the  Secretai7  of  the  Interior 
to  adjust  inigation  charges  against  lands  of  non-Indians 
within  Indian  irrigation  projects,  subject  to  express  con- 
firmation by  Congress,  and  the  "contracts"  to  which  the 
act  refers  appear  to  be  contracts  with  the  non-Indian  land- 
owners who  were  the  beneficiaries  of  the  legislation.  See 
Senate  Rep.  No.  243,  77th  Cong.,  1st  sess.,  pp.  4-5. 


owners  of  the  Indian  lands.  However,  no  specific 
contracts  have  been  submitted  to  me,  nor  has  any 
specific  Indian  irrigation  project  been  mentioned, 
except  the  Uintah  project.  While  the  question 
posed  is  thus  entirely  general,  there  exists  in  ad- 
dition to  the  general  legislation  governing  Indian 
irrigation  projects  a  vast  amount  of  special  legis- 
lation applicable  to  one  or  more  of  the  Indian 
irrigation  projects,*  some  of  which  were  initiated 
in  the  closing  decades  of  the  last  century,  and  this 
legislation  is,  moreover,  of  an  extremely  diverse 
character.  While  the  major  projects  are  not  many, 
there  are  many  smaller  projects.  To  achieve  abso- 
lute accuracy  with  resp>ect  to  general  questions 
relating  to  the  Indian  irrigation  projects  would, 
therefore,  be  such  a  formidable  task  that  the  pur- 
pose of  any  inquiry  would  be  defeated.  In  the 
observations  which  follow  any  general  statements 
made  must  be  assumed  to  be  subject  to  the  quali- 
fication that  there  may  conceivably  be  a  contrary 
provision  with  respect  to  a  specific  project. 

There  is  some  special  legislation  expressly  author- 
izing the  formation  of  irrigation  districts  under 
state  law  but  Indian  lands  have  been  excluded 
from  tlie  scope  of  such  legislation.  One  of  the 
acts  governing  the  Flathead  Indian  Irrigation  Proj- 
ect, namely,  the  act  of  May  10,  1926  (44  Stat.  453, 
465)  ,  expressly  excludes  Indian  lands  from  the  irri- 
gation districts  organized  pursuant  to  State  law. 
In  making  funds  available  for  the  construction  of 
the  project.  Congress  in  this  act  provided  that 
none  of  the  funds  should  be  expended  on  construc- 
tion work  "until  an  appropriate  repayment  con- 
tract, in  form  approved  by  the  Secretary  of  the 
Interior,  shall  have  been  properly  executed  by  a 
district  or  districts  organized  under  State  law  em- 
bracing the  lands  irrigable  under  the  project,  ex- 
cept trust  patent  Indian  lands  *  *  *."  The  act 
also  contained  a  proviso,  moreover,  "That  trust 
patent  Indian  lands  shall  not  be  subject  to  the 
provisions  of  the  law  of  any  district  created  as 
herein  provided  for  but  shall  upon  the  issuance  of 
fee  patent  therefor,  be  accorded  the  same  rights 
and  privileges  and  be  subject  to  the  same  obliga- 
tions as  other  lands  within  such  district  or  dis- 
tricts *  *  *."  In  conformity  with  these  provisions, 
the  repayment  contracts  executed  by  the  three  irri- 
gation districts  subsequently  organized  under  State 
law  expressly  excluded  trust  patent   Indian   lands 


'  A  compilation  of  laws  relating  to  Indian  irrigation 
projects  which  was  printed  as  an  appendix  to  Hearings 
before  the  Committee  on  Indian  Aflairs,  House  of  Reprc- 
scntati\es.  66th  Cong.,  1st  sess.,  on  "The  Condition  of 
Various  Tribes  of  Indians"  (Washington:  1919)  ,  runs  to 
168  pages.  A  later  compilation  of  such  laws,  published  by 
the  Bmeau  of  Indian  Affairs  under  the  title  "Analysis  of 
Water  Resources  Authority,"  runs  to  119  pages. 
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fiom  the  scope  of  the  contracts.^  While  the  act 
of  May  10,  1926,  has  been  amended  in  some  re- 
spects by  the  act  of  May  25,  1948  (62  Stat.  269) « 
and  amendatory  repayments  contracts  have  been 
executed  pursuant  to  that  act,  the  prohibition  upon 
the  inclusion  of  the  trust  patent  Indian  lands  in 
the  irrigation  districts  has  not  been  disturbed^ 

Similarly,  the  basic  act  governing  the  San  Carlos 
Indian  Irrigation  Project,  namely,  the  act  of  June 
7,  1924  (43  Stat.  475) ,  excludes  Indian  lands  from 
the  irrigation  district  organized  pursuant  to  State 
law.  Section  1  of  the  act  authorized  the  Secretary  of 
the  Interior  to  construct  a  dam  across  the  canyon 
of  the  Gila  River  near  San  Carlos,  Arizona,  "for 
the  purpose,  first,  of  providing  water  for  the  irri- 
gation of  lands  allotted  to  Pima  Indians  on  the 
Gila  River  Reservation,  Arizona,  now  without  an 
adequate  supply  of  water  and,  second,  for  the 
irrigation  of  such  other  lands  in  public  or  private 
ownership,  as  in  the  opinion  of  the  said  Secretary, 
can  be  served  with  water  impounded  by  said  dam 
without  diminishing  the  supply  necessary  for  said 
lands  *  *  *."  The  three  classes  of  lands  to  be 
benefited  by  the  project  thus  were  Indian  al- 
lotted lands,  public  lands,  and  lands  in  private 
ownership.  Section  4  of  the  act,  in  providing  for 
the  execution  of  a  repayment  contract  to  cover  the 
construction  costs  of  the  project,  stipulated  that 
the  contract  should  be  executed  "by  a  district 
organized  under  State  law,  embracing  lands  in 
public  or  private  ownership  irrigable  under  the 
project  *  *  *."  Thus  the  Indian  lands  were  ex- 
cluded. 

Finally,  in  the  case  of  the  only  other  Indian  irri- 
gation project,  where  an  irrigation  district  orga- 
nized under  State  law  is  in  existence,  namely,  the 
Crow  Irrigation  Project,  the  Indian  lands  are  also 
excluded  from  the  jurisdiction  of  the  district.  Sec- 
tion 3  of  the  act  of  June  28,  1946  (60  Stat.  33.S)  , 
which  is  the  last  of  the  series  of  statutes  governing 
the  Crow  Irrigation  Project,  authorizes  the  Secre- 
tary of  the  Interior  to  enter  into  repayment  con- 
tracts only  "with  irrigation  districts  acting  on  be- 
half of  all  non-Indians  owning  land  under  the 
Crow  irrigation  project  *    *   *." 


"See  paragraph  7  of  the  contract  with  tlie  Flathead 
Irrigation  District,  approved  No\cmber  24,  1928;  paragraph 
9  of  the  contract  with  the  Mission  Irrigation  District,  ap- 
pro\ed  August  21.  1931:  and  paragraph  1.3  of  the  contract 
with  the  Jocko  Valley  Irrigation  District,  approved  Febru- 
ary 26,  19.85. 

"The  principal  purpose  of  the  1948  act  was  to  provide  for 
the  lic)uidation  of  the  construction  costs  of  the  project  from 
the   power   revenues   of   the   project. 

'See  Amendatory  Repayment  Contracts  with  the  Flat- 
head Irrigation  District,  Mission  Irrigation  District,  and 
Jocko  Valley  Irrigation  District,  all  approved  September 
15,  1949. 


riius.  Congress,  in  providing  lor  the  execution 
of  repayment  contracts  with  irrigation  districts 
organized  under  State  law  has  regularly  excluded 
Indian  lands,  and  in  the  case  of  the  Flathead 
Project  has  expressly  made  the  provisions  of  State 
law  relating  to  irrigation  districts  wholly  inappli- 
cable to  the  Indian  lands.  The  Flathead  and  San 
Carlos  irrigation  projects  are,  moreover,  the  second 
and  third  largest,  respectively,  of  the  Indian  irri- 
gation projects,  and  the  Crow  project  ranks  sixth. 

Again,  in  the  case  of  at  least  three  of  the  largest 
Indian  irrigation  projects,  namely,  the  Flathead, 
Fort  Hall,**  and  Fort  Peck  ^  projects.  Congress  has 
itself  specified  precisely  when  the  operation  and 
maintenance  of  the  i^rojects  may  be  taken  over  by 
the  landowners.  The  time  when  the  projects  may 
be  taken  over  is  when  required  payments  have 
been  made  "lor  the  major  part  of  the  unallotted 
lands  irrigable  inider  any  system  *  *  *."  Thus, 
section  1.5  of  the  act  of  May  29,  1908  (35  Stat.  441, 
150)  ,  applicable  to  the  Flathead  Project,  and  sec- 
tion 2  of  the  act  of  May  30,  1908  (35  Stat.  5,58, 
559)  ,  applicable  to  the  Fort  Peck  ProjccI,  pro- 
vide   in    itlentical    terms: 

"When  the  payments  reqtiired  by  this  Act 
have  been  made  for  the  major  part  of  the  lui- 
allotted  lands  irrigable  under  any  .system  and 
subject  to  charge  lor  construction  thereof,  the 
management  and  o|)eration  of  such  irriga- 
tion works  shall  pass  to  the  owners  of  the  lands 
irrigated  thereby,  to  be  maintained  at  their 
expense  under  sucli  forms  of  organization  and 
luider  such  rules  and  regulations  as  may  be 
actepiable    to   the   Secretary   of   the   Interior." 

The  aci  of  March  1,  1907  (34  Stat.  1021,  1025), 
applicable  to  the  Fort  Hall  project,  is  the  same, 
except  that  the  words  "in  accordance  with  the 
laws  of  Idaho"  are  added  after  the  reference  to  the 
Secretary  of  the  Interior. 

The  provisions  of  the  special  legislation  thus  far 
discussed  merely  reflect  the  fundamental  proposi- 
tion which  governs  Indian  relations  that  State 
laws  have  no  application  to  Indians  on  Indian 
reservations  unless  Congress  has  specifically  made 
such  laws  applicable.  Whenever  it  has  been  deemed 
desirable  that  Indians  shoidd  in  some  respect  be 
subjected  to  State  jurisdiction,  or  have  the  benefit 
of  State  laws  or  State  services,  special  legislation 
has  always  been  sotight   to   accomplish   such   pur- 


'  This  project  is  the  fifth  largest  of  the  Indian  irrigation 
projects. 

"This  project  is  the  eighth  largest  of  the  Indian  irrigation 
projects. 
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poses.'"  riiere  appears  to  be  only  one  general  law 
authorizing  the  Secretary  ot  the  Interior  to  make 
contracts  with  State  agencies  to  secure  services  lor 
Indians.  This  is  the  Johnson-O'Malley  Act  ol  April 
16,  1934  (48  Stat.  596)  ,  as  amended  by  the  act  of 
June  4,  1936  (49  Stat.  1458,  25  U.S.C.  1946  ed., 
sec.  452)  ,  which  authorizes  such  contracts  in  the 
fields  of  education,  medical  attention,  agricultural 
assistance,  and  social  welfare.'^ 

It  is  also  a  fundamental  principle  of  Federal  ad- 
ministrative law— applicable  not  only  to  Indian 
relations  but  to  all  Federal  activities— that  Federal 

'  officials  may  make  only  such  contracts  as  are 
authorized  by  law.'-  This  does  not  mean,  to  be 
sure,  that  the  natine  of  the  contract  must  be  pre- 
cisely spelled  out  in  some  Federal  statute.  But  the 

I  power  to  make  the  contract  nuist  be  at  least  read- 
ily inferable  from  a  statutory  power,  and  must  be 

'  in  harmony  with  the  policy  behind  the  statute.  Ihe 
Secretary  of  the  Interior  has,  no  doubt,  a  wide 
rule-making  power  with  reference  to  the  manage- 
ment of  Indian  irrigation  projects,  and  his  power 
to  delegate  his  functions  to  the  officials  and  agen- 
cies of  his  own  Department  is  now  virtually  limit- 
less.'' Biu  this  power  may  not  be  exercised  with 
respect  to  Indians  and  Indian  lands  by  delegating 
it  to  State  agencies  in  the  absence  of  a  clear  indica- 
tion by  Congress  that  such  a  step  may  be  taken. ^' 
The  only  statute  under  which  the  Secretary  ol  the 
Interior  is  aiuhorized  to  make  agreements  in  (on- 
nection  with  the  irrigation  of  Indian  lands  is  the 
act  of  March  3,  1909  (35  Stat.  798.  25  U.S.C,  194(i 
ed.,  sec.  382)  but  this  authority  is  limited  to  the 
making  of  agreements  covering  the  allotments  of 
Indians   on    the    public    domain,    and    the    act    ex- 


'"Scc  Handbook  of  Federal  Indian  Law  (Wash.,  1942). 
Cliap.  6,  where  examples  of  .such  legislation  in  the  field 
of  crime,  taxation,  inheritance,  probate,  sanitation,  and 
.school    attendance   arc   given. 

''It  is  interesting  to  note  that  some  Indian  groups  were 
alarmed  by  this  legislation  and  had  to  be  assjiired  by  the 
Department  that  it  did  not  provide  authority  for  the 
States  to  assume  jurisdiction  over  Indian  lands  (see  letter 
dated  April  23.  19.30.  from  .Secretary  Ray  Lyman  Wilbur 
to  Mr.  Pablo  Aljeita)  .  In  sponsoring  the  legislation,  the 
Commissioner  of  Indian  Affairs  had  stated,  however,  that 
the  legislation  "does  not  in  any  way  affect  the  status  of  the 
Indian  either  as  to  his  citizenship  or  his  property  rights, 
nor  does  it  aflfect  in  any  way  the  tribal  assets,  land  holdings, 
or  any  other  property  of  individual  Indians  or  of  any  tribe 
of  Indians."  (See  Senate  Rep.  No.  449,  71st  Cong.,  2d  sess., 
p.   2.) 

'-R.S.  37.'?2,  as  amended  (41  U.S.C,  1946  ed.,  sec.  II). 
provides:  "No  contract  *  *  *  on  behalf  of  the  United  States 
shall  be  made,  unless  the  same  is  authorized  by  law  or  is 
under  an  appropriation  adequate  to  its  fulfdlment   *    *    *." 

'^See  Reorganization  Plan  No.  3  of  19,50    (1.5  F.R.  3174). 

"See  Op,  Sol.  I.D.  (M-2.5258)  ,  dated  June  26,  1929,  and 
(M-31351)  ,  dated  August  24,  1942,  together  with  the  author- 
ities there  cited. 


pressly  provides  that  "no  lien  or  chaige  for  con- 
struction, or  maintenance  shall  thereby  be  createtl 
against  any  such  lands." 

It  would  seem  to  be  plain  that  no  matter  how 
desirable  it  may  seem  at  piesent  that  Indian  and 
non-Indian  landowners  on  Indian  irrigation  pioj- 
ects  should  i)e  treated  on  the  basis  of  ecpiality  that 
such  is  not  the  policy  that  is  embodied  in  existing 
Federal  legislation  governing  such  projects.  Fhe 
construction  of  Indian  irrigation  projects  was  often 
launched  with  little  regaid  for  their  economic 
feasibility  but  were  undertaken  as  part  of  the  Fed- 
eral Government's  progranr  of  instructing  the  In- 
dians in  the  arts  of  civilized  life,  which,  of  course, 
include  agriculture.  Sometimes  the  Indians  bene- 
fiting from  a  pioject  were  not  retjuired  to  pay 
construction  costs,''  and  sometimes  they  were  ex- 
cused even  from  paying  operation  and  maiirtenance 
charges.'"  Congress,  to  be  sure,  subsequently  adopt- 
ed, general  legislation  providing  for  the  payment 
by  Indians  of  operation  and  maintenance  charges 
and  construction  costs  of  the  Indian  irrigation 
projects.  However,  the  act  of  August  1,  1914  (38 
Stat.  583,  25  U.S.C,  1946  ed.,  .sec.  385)  ,  which 
made  maiirtenance  charges  reimbursable,  diil  so 
only  "where  the  Indians  have  adec)uate  funds  to 
repay  the  Government,"  '^  and  the  act  of  Febru- 
ary 14,  1920  (41  Stat.  409,  25  U.S.C.  1946  ed., 
sec.  386) ,  which  provided  for  the  collection  of  con- 
struction charges,  was  limited  to  those  cases  "where 
reimbursement  is  requited  by  law."  Moreover,  Con- 
gress subsequently  adopted  the  Leavitt  Act  of  July 
1,  1932  (47  Stat.  564,  25  U.S.C,  1946  ed.,  sec.  386a) , 
which  authorized  the  Secretary  of  the  Interior  "to 
adjust  or  eliminate  reimbursable  charges  of  the 
Government  of  the  United  States  existing  as  debts 
against  individual  Indians  or  tribes  of  Indians  in 
such  a  way  as  shall  be  equitable  and  just  in  consid- 
eration of  all  the  circumstances  under  which  such 
charges  were  made,"  and  which  at  the  same  time 
deferred  the  collection  of  all  construction  costs 
against  any  Indian-owned  lands  within  any  Govern- 

'■■•See,  for  example,  the  act  of  May  .30.  1908  (35  Stat.  558) 
559)  ,  relating  to  the  Fort  Peck  Project,  which  provides:  "The 
land  irrigable  inider  the  system  herein  provided,  which  has 
been  allotted  lo  Indians  in  severalty,  shall  be  deemed  to 
ha\e  a  right  to  .so  much  water  as  may  be  rec]uired  to  irri- 
gate such  land  withoiU  cost  to  the  Indians  for  the  construc- 
tion  of  such   irrigation   .systems." 

'"See.  for  example,  the  act  of  March  I.  1907  (34  Stat. 
1024,  1025)  ,  relating  to  the  Fort  Hall  Project,  which  provides 
that  the  Indians  shall  pay  no  construction  charges,  and 
no  maintenance  charges  unless  the  lands  are  leased  for  more 
than    three   years. 

'"It  has  been  the  practice  to  deliver  water  to  Indians  mi- 
able  to  pay  operation  and  maintenance  charges  upon  a 
certification  by  the  superintendent  of  the  reservation  of  the 
Indian  farmer's  inability  to  pay  the  charges.  See  25  CFR, 
Part   130. 
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mem  irrigation  project,  and  provided  that  no 
assessments  should  be  made  "on  behalf  of  such 
charges  against  such  lands  until  the  Indian  title 
thereto  shall  have  been  extinguished  *  *  *."  Under 
the  provision  of  the  Leavitt  Act  permitting  the 
adjustment  of  reimbursable  charges,  it  has  been 
common  practice  to  cancel  debts  arising  from  the 
non-payment  by  Indians  of  operation  and  main- 
tenance charges  made  by  Indian  irrigation  projects. 

There  is  also  an  ultimate  reason  for  denying  the 
power  of  the  Secretary  of  the  Interior  to  make  con- 
tracts providing  for  the  operation  of  Indian  irriga- 
tion projects  by  State  irrigation  districts.  This  lies 
in  the  fact  that  Indian  irrigated  lands  are  almost 
entirely  allotted  lands.  In  the  Northwest,  the  Indian 
inigated  lands  are  virtually  all  allotted  lands;  there 
are  small  areas  of  irrigated  tribal  lands  in  the  South- 
west, but  two  of  the  largest  of  these  areas  which  lie 
under  the  San  Carlos  and  Colorado  River  Indian 
irrigation  projects  are  interspersed  with  allotted 
lands,  so  that  any  contract  made  with  an  irrigation 
district  would  necessarily  have  to  cover  both  classes 
of  lands. 

Now,  allotted  lands  are  wholly  immunized  by 
acts  of  Congress  from  State  control,  and  from  any 
contractual  relationships  between  the  allottee  and 
state  officials.  Section  6  of  the  General  Allotment 
Act  of  February  8,  1887  (24  Stat.  390) .  as  amended 
by  the  act  of  May  8,  1906  (34  Stat.  182,  25  U.S.C, 
1946  ed.,  sec.  349),  expressly  provides  that  "until 
the  issuance  of  fee-simple  patents  all  allottees  to 
whom  trust  patents  shall  be  issued  shall  be  subject 
to  the  exclusive  jurisdiction  of  the  United  States," 
and  section  5  of  the  General  Allotment  Act  (24 
Stat.  389,  25  U.S.C,  1946  ed.,  sec.  348),  provides 
that  if  any  contract  is  made  "touching"  allotted 
lands,  such  "contract  shall  be  absolutely  null  and 
void."  While  Congiess  has,  authorized,  subsequent 
to  the  adoption  of  this  provision,  various  types  of 
contracts  to  be  made  with  respect  to  allottecl  lands, 
the  type  of  contracts  proposed  to  be  made  with 
State  irrigation  districts  has  not  been  included.  As 
any  such  contract  is  not  authorized,  moreover,  it 
would  make  no  difference  that  it  contained  a  pro- 
vision which  would  not  permit  a  State  irrigation 
district  to  institute  foreclosure  proceedings  in  State 
courts  to  enforce  the  collection  of  operation  and 
maintenance  charges.^* 

It  follows  from  what  has  been  said  that  the  pro- 
posed plan  of  including  Indian  lands  within  irriga- 
tion districts  organized  under  State  law  could  not 


"  It  should  be  noted  that  such  a  provision  would  also  be 
contrary  to  existing  state  law  under  which  all  assessments 
against  lands  included  in  an  irrigation  district  are  com- 
monly made  liens  against  all  the  lands  in  the  district.  See. 
for  instance,  Arizona  Code  of  19,^9,  section  75:313  (d)  and 
Idaho  Code  of  1949,  section  43:706. 


be  carried  out  under  existing  law,  and  that  the 
execution  of  the  proposed  plan  will  require  addi- 
tional legislation. 

Clarence  A.  Davis 

Solicitor. 


Exchange  of  Public  Lands  for  Indian 
Allotments— Taylor  Grazing  Act 


M-36I83 


August  14,  1953. 


In  the  absence  of  specific  authority  in  statutes  con- 
cerning Indians  generally  or  in  the  Taylor  Graz- 
ing Act  for  the  Secretary  of  the  Interior  to  permit 
the  exchange  of  Indian  trust  lands  for  public 
lands  pursuant  to  section  8  of  the  Taylor  Grazing 
Act,  an  amendment  to  43  CFR,  Part  146  which 
would  involve,  among  other  things,  the  cancel- 
lation and  issuance  of  trust  patents  to  accomplish 
an  exchange,  would  be  authorized. 


Metiwrmiduni 

To:  The  Secretary 

From:         The  Solicitor 
Subject:     Amendment  of  43  CFR,  Part  146. 

The  Bureau  of  Land  Management  has  submitted 
proposed  amendments  to  43  CFR,  Part  146,  which 
would  permit  exchanges  to  be  made,  pursuant  to 
section  8  of  the  Taylor  Grazing  Act  of  Jime  26, 
1934  (48  Stat.  1269),  as  amended,  (49  Stat.  1976, 
43  U.S.C,  1946  ed.,  315(g)),  of  public  lands  for 
Indian  allotments  for  which  trust  patents  have 
been  issued,  or  other  lands  held  in  trust  for  Indians 
by  the  United  States. 

Section  8  of  the  Taylor  Grazing  Act  authorizes 
the  Secretary  of  tlie  Interior  to  accept  privately 
owned  lands  within  or  without  the  exterior  bound- 
ary of  a  grazing  district  in  exchange  for  public 
lands  of  equal  value,  whenever  the  Secretary  deter- 
mines that  it  is  to  the  best  interest  of  the  govern- 
ment. Both  the  government  and  the  private  owner 
may  reserve  mineral  rights  in  the  lands  to  be  ex- 
changed. 

Until  the  present  time,  the  Departmental  regula- 
tions implementing  the  administration  of  the  Tay- 
lor Grazing  Act  have  contained  nothing  concerning 
the  acceptance  of  Indian  lands  in  exchange  for  pub- 
lic lands.  The  Director  of  the  Bureau  of  Land  Man- 
agement has  stated  in  a  memorandum  of  January 
22,  that  it  is  his  opinion  that  the  Taylor  Grazing 
Act  contains  sufficient  authority  to  permit  ex- 
changes   of    this    kind,    and    he    has    proposed    an 
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imendment  to  the  appropriate  regulations  to  ac- 
pomplish  this  purpose. 

It  appears  that  these  regulations  would  not  be 
luthorized  unless  (1)  as  a  matter  of  public  land 
law,  the  Secretary  has  been  given  the  authority  to 
exchange  public  domain  for  Indian  trust  lands  ^ 
md  (2)  as  a  matter  of  Indian  law,  the  Secretary 
[las  been  given  authority  to  permit  Indians  to  ex- 
change their  trust  lands  in  the  manner  proposed 
in  the  amended  regulations. 

As  a  matter  of  Indian  law,  it  is  my  opinion  that 
there  is  no  statutory  authority  for  these  regulations 
and  that  they  should  not  be  approved. 
I  The  United  States  holds  the  legal  title  to  certain 
lands  in  trust  for  individual  Indians  or  groups  of 
Indians  or  subject  to  restrictions  against  alienation, 
pursuant  to  express  treaty  agreements  or  statutory 
authorization.  Changes  in  the  status  of  these  lands, 
including  exchanges,  alienations,  cancellation  and 
issuance  of  trust  patents,  and  the  im{X)sition  of  re- 
strictions against  alienation,  can  be  made  or  ap- 
proved by  the  Secretary  acting  pursuant  to  statu- 
tory authority.  Without  such  authorization,  he  is 
powerless  to  act.  Cf.  25  U.S.C,  1946  ed.,  sec.  348 
and  United  States  v.  Getzelman,  89  F.  (2d)  531 
(CCA.  10th,  1937)  and  cases  cited  therein  (cert, 
denied,  302  U.S.  708) . 

Although  there  are  a  number  of  Indian  laws 
authorizing  the  Secretary  of  the  Interior  to  permit 
the  alienation  of  trust  property,  cancellation  of 
trust  patents,  and  exchange  of  trust  property  under 
special  circumstances,-  I  can  find  nothing  in  the 
Indian  laws  which  either  specifically  or  generally 
authorizes  the  Secretary  to  carry  out  the  exchanges 
prop>osed  in  the  amendments  to  43  CFR,  Part  146. 
In  fact,  it  is  contemplated  by  the  proposed  regula- 
tions that  exchanges  shall  be  made  thereunder 
when  they  "*  *  *  cannot  be  made  under  any  other 
law,  *  *  *." 

Therefore,  the  authority,  as  a  matter  of  Indian 
law,  for  Indians  to  exchange  their  trust  lands  in 
the  manner  proposed  in  the  regulations  must  be 
found  in  the  Taylor  Grazing  Act,  or  not  at  all. 
The  arginnent  based  on  the  Taylor  Grazing  Act  is 
that  the  words  "privately  owned  lands"  as  used  in 
section  8   were   intended   to   include   Indian   trust 


'  Otherwise,  there  would  be  a  contravention  of  R.S.  .3732, 
as  amended  (41  U.S.C,  1946  ed.,  sec.  11)  which  provides 
"No  contract  •  •  *  on  behalf  of  the  United  States  shall  be 
made,  unless  the  same  is  authorized  by  law  *   *   *." 

^  Limited  authority  for  the  exchange  of  tribal  lands  and 
individually  owned  restricted  lands  is  conferred  by  sections 
4  and  .5  of  the  Indian  Reorganization  Act  of  June  18,  1934 
(48  Stat.  984,  25  U.S.C,  1946  ed.,  sees.  464  and  465)  ,  but 
this  limited  authority  does  not  appear  to  include  the  ex- 
changes here  proposed.  See  also  act  of  March  3,  1921  (41 
Stat.  1225,  1239)  ,  in  which  the  authority  conferred  is 
limited  to  four  counties  in   the  State  of  New   Mexico. 


lands,  and  that  there  must  be  implied  authority  in 
the  Secretary  to  facilitate  the  exchanges  by  appro- 
priate methods.  If  this  authority  is  not  implied,  it 
is  argued,  an  absurdity  would  exist  by  whicli  tlie 
United  States  would  be  permitted  to  accept  Indian 
trust  lands  in  exchange  for  public  lands,  but  the 
Indians  would  be  incapable  of  making  the  ex- 
change. 

As  a  legal  matter,  land  to  which  the  United 
States  holds  the  fee  title,  albeit  in  trust  for  Indians, 
is  clearly  not  privately  owned  land.  The  Indians 
have  an  equitable  property  interest,  but  it  is  hardly 
comparable  to  fee  ownership  by  a  private  individ- 
ual. However,  if  it  were  common  usage  to  include 
Indian  trust  lands  within  the  phrase  "privately 
owned  lands"  or  if  tlie  Congress  had  habitually 
used  the  phrase  with  this  meaning,  there  might  be 
some  merit  to  the  argument  supporting  the  conclu- 
sion that  the  Taylor  Grazing  Act  would  permit 
Indians  to  exchange  their  trust  lands  for  pubic 
lands.  In  fact  tlie  common  usage  by  the  Congress, 
when  it  has  intended  to  include  Indian  lands,  has 
been  to  state  clearly  its  intention.  It  has  been  the 
practice  in  statutes,  as  well  as  in  judicial  opinions, 
to  speak  of  Indian  lands  in  terms  such  as  follows: 
"Indian  lands,"  "Indian  country,"  "Indian  trust 
lands,"  "trust  lands,"  "Indian  allotments,"  "tribal 
lands,"  "Indian  reservations." 

To  determine  that  the  Congress  intended  to  in- 
clude Indian  trust  lands  in  the  phrase  "privately 
owned  lands"  as  used  in  section  8  of  the  Taylor 
Grazing  Act,  it  would  be  necessary  to  find  some- 
thing definite  concerning  this  intention  in  the 
legislative  history  of  the  act.  There  is  no  such  in- 
tention displayed  in  this  history.^ 

The  Taylor  Grazing  Act  is  a  public  land  law 
designed  to  promote  the  highest  use  of  the  public 
lands.  Some  of  the  public  lands  are  non-contiguous, 
and  are  interspersed  with  non-public  land.  The 
purpose  of  section  8  was  to  permit  consolidation  of 
public  lands  to  facilitate  their  administration.  The 
legislative  history  indicates  that  several  State  gov- 
ernments and  a  number  of  railroads  owned  land 
mixed  in  with  the  public  lands  in  a  checkerboard 
fashion.  At  no  place  in  the  hearings  or  the  reports 
is  there  any  indication  that  there  was  a  problem 
created  by  Indian  lands  being  mixed  up  with  the 
public  lands,  that  public  lands  could  be  exchanged 
for  Indian  lands,  or  that  the  Secretary  of  the  In- 
terior should  be  given  the  authority  to  permit  the 
Indians  to  make  such  exchanges. 


^St■e  H.R.  903  and  20,50,  and  S.  1182,  73d  Cong.,  2d  sess.; 
Hearings  on  H.R.  6462,  House  Committee  on  Public  Lands, 
73d  Cong.,  2d;  Hearings  on  H.R.  6462,  Senate  Committee 
on  Public  Lands  and  Surveys,  73d  Cong.,  2d;  Materials  on 
H.R.    6462,   Secretary's   File    No.   2-147,    General    Legislation. 
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The  Congress  was  aware  of  Indian  lands  and 
related  matters,  liowever,  and  when  it  wanted  to 
refer  to  them,  did  so.  Thus,  in  section  1  of  the 
Taylor  Grazing  Act  (43  U.S.C,  1946  ed.,  sec.  315), 
it  provided  that  the  Secretary  could  create  grazing 
districts  from  parts  of  the  public  domain,  but  that 
this  should  not  include  Indian  reservations.  In  sec- 
tion 11  (43  U.S.C,  1946  ed.,  sec.  315  j) ,  it  provided 
how  the  moneys  received  from  leasing  ceded  Indian 
lands  should  be  allocated.  If  it  had  been  the  inten- 
tion to  permit  the  exchange  of  Indian  lands,  pro- 
vision would  doubtless  have  been  made  for  the 
cancellation  of  the  existing  trust  patents,  as  well  as 
for  the  issuance  of  new  trust  patents,  for  trust 
patents  may  not  be  cancelled  or  issued  without 
express  statutory  authority.  See  United  States  v. 
GetzcJman,  supra. 

It  is  interesting  also  to  note  a  similar  language 
usage  in  the  act  of  Congress  of  June  14,  1934  (48 
Stat.  960) ,  concerning  the  Navajo  Indian  Reser- 
vation. Section  2  of  this  Act  provides: 

"The  Secretary  of  the  Interior  is  hereby 
authorized  *  *  *  to  accept  relinquishments  and 
reconveyances  to  the  United  States  of  such  pri- 
vately owned  lands,  as  in  his  opinion  are  desir- 
able for  and  should  be  reserved  for  the  use  and 
benefit  of  tlie  Navajo  Tribe  of  Indians,  includ- 
ing patented  and  non-patented  Indian  allot- 
ments and  selections,  *  *  *." 

This  shows  that  the  phrase  "privately  owned  lands" 
does  not  automatically  include  Indian  lands,  and 
that  when  the  Congress  intended  that  it  should 
include  Indian  lands,  it  expressly  stated  this  inten- 
tion. In  other  statutes  the  terms  "privately  owned 
lands"  or  "private  lands"  have  been  sharply  con- 
trasted with  "Indian  lands"  and  "public  lands".  ' 

It  is  true  that  by  an  act  of  June  23,  1938  (52 
Stat.  1033,  43  U.S.C,  1946  ed.,  sec.  315m-l) ,  known 
as  the  Pierce  Act,  which  is  closely  related  to  the 
Taylor  Act.  it  was  provided  that  the  Secretary 
could  lease  "State,  county,  or  privately  owned 
lands"  located  within  a  grazing  district  for  the 
purpose  of  consolidating  the  land  area,  and  that  in 
at  least  one  instance,  a  lease  which  refers  to  the 
Pierce  Act  as  its  authority  was  executed  between 
the  United  States  and  Indian  allottees."'  Apparently 
it  was  assumed  in  this  instance  that  the  term  "pri- 
vately owned  lands"  as  used  in  this  statute  included 
Indian  trust  lands.  The  legislative  history  of  this 

•Sec  for  instance,  tlic  aci  of  jinu-  7.  1924  (4.'?  Stat.  475), 
governing  the  San  Carlos  Indian  Irrigation  Project.  Of 
particular  significance  is  the  act  of  April  21,  1904  (.S.'i  Stat. 
211),  which  provides  ff)r  the  exchange  of  "private  lands" 
included   in    an   Indian    reservation. 

'Indian  Files  51353-41 — Sacramento. 


act  shows,  however,  no  reference  to  Indian  matters 
whatsoever,'^  and  the  lease  was  not  considered  by 
the  Solicitor.  Moreover,  so  far  as  the  Indian  allot- 
tees were  concerned,  there  was  ample  statutory 
authority  to  permit  them  to  lease  the  allotted  lands. 
The  act  of  March  3,  1921  (41  Stat.  1232,  25  U.S.C, 
1946  ed.,  sec.  393) ,  permits  tlie  leasing  of  restricted 
allotments  for  grazing  purposes;  the  act  of  Jime  25, 
1910  (36  Stat.  856,  25  U.S.C,  1946  ed.,  sec.  403), 
permits  Indian  trust  allotments  to  be  leased  for  any 
purpose  for  a  period  not  to  exceed  five  years;  and 
the  lease  here  was  made  for  a  period  which  did  not 
exceed  five  years.  All  that  can  be  inferred  from  this 
transaction  is  that  in  administering  the  Pierce  Act, 
the  Bureau  of  Land  Management  was  of  the  opin- 
ion that  the  Act  gave  authority  to  the  Secretary  of 
the  Interior  to  execute  a  lease,  on  behalf  of  the 
United  States,  for  Indian  trust  lands.  Whether  or 
not  this  was  a  proper  interpretation  need  not  be 
determined  here. 

It  would  seem  utterly  without  merit  to  build  an 
interpretation  of  the  Taylor  Grazing  Act  upon  a 
doubtfid  administrative  decision  under  the  Pierce 
Act,  and  then  to  superimpose  on  this  very  weak 
base  an  implication  of  authority  by  necessity  in  the 
Secretary  to  take  action  to  permit  Indians  to  ex- 
change their  trust  lands  for  public  lands  under 
section  8  of  the  Taylor  Grazing  Act. 

Inasmuch  as  neither  the  Taylw  Grazing  Act  nor 
any  statute  concerning  Indians  generally  author- 
izes the  arrangement  for  exchanges  of  Indian  trust 
lands  for  public  lands  proposed  in  this  amendment 
to  43  CFR,  Part  146,  I  am  of  the  opinion  that  the 
regulation  should  not  be  approved. 

Clarence  A.  Davis, 

Solicitor. 
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Indian  Lands— Applicability  of  Arizona  Law  Regu- 
lating Withdrawals  of  Ground  Water. 

The  law  of  Arizona  regulating  the  withdrawal  of 
luiderground  water  cannot  be  applied  to  Indians 
on  Indian  reservations  in  the  State  in  the  ab- 
sence of  Congiessional  legislation  specifically 
making  such  law  applicable. 


"C;f.  H.  Rep.  1746.  and  S.  Rep.  21.59,  75th  Cong.,  Mid  sess. 
It  does  not  appear  that  any  hearings  were  held  on  this 
act,  and  references  to  the  hill  in  the  Congressional  Record 
at  the  tiine  of  enactment  reveals  nothing  concerning  the 
meaning   of   "privately   owned   lands." 


September  10,  1953 


Opinions  of  the  Solicitor 
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It  follows  as  a  necessary  corollary  from  this  prop- 
osition that  the  law  of  Arizona  regulating  the 
withdrawal  of  underground  water  cannot  be 
made  applicable  to  Indians  on  Indian  reserva- 
tions in  the  State  by  agreement  of  the  Depart- 
ment, Bureau  of  Indian  Affairs,  and  Indian 
Tribal  Councils  as  the  interested  parties. 

MemoraJidurn 

To:  Assistant  Secretary  Lewis 

From:        Solicitor 

Subject:     Regulation  of  the  Withdrawal  of  ground 
water 

This  refers  to  your  memorandum  of  March  23, 
relating  to  the  possibility  of  regulating  the  with- 
drawal of  underground  water  in  Arizona  by  State 
laws  which  will  apply  to  all  lands.  In  this  connec- 
tion you  request  my  advice  upon  three  questions: 

(1)  Will  such  laws  be  enforceable  against  In- 
dian lands? 

(2)  If  not,  can  the  Department,  Bureau  of  In- 
dian Affairs,  or  Tribal  Councils  agree  upon  the 
basis  upon  which  the  reservation  lands  can  be 
bound  by  such  laws,  and  can  such  agreement  be 
enforced? 

(3)  Can  the  Bureau  of  Indian  Affairs  cooper- 
ate in  effecting  an  orderly  withdrawal  of  existing 
water  supplies  without  the  approval  of  the  Tribal 
Councils? 

I  believe  that  the  answers  to  questions  (1)  and 
(2)  must  be  in  the  negative.  As  a  general  proposi- 
tion, the  application  of  State  laws  to  Indians  on 
Indian  reservations  is  excluded  unless  Congress  has 
specifically  made  them  applicable,  and  this  general 
proposition  has  been  applied  to  Indian  water  rights, 
which  have  been  held  to  be  reserved  exclusively  for 
the  benefit  of  the  Indians.  Winters  v.  United  Stales, 
207  U.S.  564  (1908)  ;  United  States  v.  Walker  River 
Irrigation  District,  104  F.  (2d)  334  (CCA.  9th, 
1939)  .  It  has  been  specifically  held  that  rights  can- 
not be  acquired  in  the  waters  of  Indian  reservations 
under  State  laws  relating  to  the  appropriation  of 
waters  and  that  only  Congress  can  provide  how 
rights  in  such  waters  may  be  acquired.  United 
States  V.  McTntyre,  101  F.  (2d)  650  (CCA.  9th, 
1939)  .  As  the  court  said  in  this  case  of  the  Indian 
reservation  waters:  "Being  reserved,  no  title  could 
be  acquired  by  anyone  except  as  specified  by  Con- 
gress. *  *  *  Likewise,  the  Montana  statutes  regard- 
ing water  rights  are  not  applicable,  because  Con- 
gress at  no  time  has  made  such  statutes  controlling 
in  the  reservation." 


If  the  consent  of  Congress  is  necessary  to  make 
statutes  applicable  to  Indian  water  rights,  it  follows 
as  a  necessary  corollary  that  this  cannot  be  accom- 
plished by  agreement  of  the  interested  parties.  It 
is  moreover,  a  basic  rule  of  Federal  administrative 
law  that  Federal  officers  can  make  only  such  agiee- 
ments  as  Congress  has  authorized  them  to  make, 
and  there  is  no  Federal  legislation  which  author- 
izes agreements  to  make  the  laws  of  Arizona  relat- 
ing to  underground  waters  applicable  to  Indian 
lands.  On  the  contrary,  there  is  Federal  legislation 
which  would  doubtless  be  construed  to  prevent 
officials  of  the  Department  and  the  Tribal  Councils 
from  making  any  agreement  which  would  have  the 
effect  of  disposing  of  Indian  water  rights.  Revised 
Statutes  2116  (now  25  U.S.C,  1946  ed.,  sec.  177) 
prohibits  any  alienation  of  Indian  "lands,"  and 
huids  commonly  include  the  appurtenant  water 
rights. 

Since  no  specific  proposal  for  the  orderly  with- 
drawal of  existing  ground  water  supplies  has  been 
presented  to  me,  a  precise  answer  to  question  (3) 
cannot  be  given.  I  shall  be  glad,  of  course,  to  con- 
sider the  legality  of  any  such  proposal  if  and  when 
it  is  presented  to  me. 

I  think  that  I  should  add  that  the  law  of  Arizona 
relating  to  percolating  underground  waters  has  be- 
come involved  recently  in  a  great  deal  of  uncer- 
tainty and  confusion  which  would  make  it  difficult 
to  regulate  the  withdrawal  of  such  waters  even  if 
the  law  were  applicable  to  Indian  lands.  It  appears 
to  have  been  assumed  in  Arizona  ever  since  the 
decision  in  the  case  of  Howard  v.  Perrin,  8  Ariz. 
347,  76  Pac.  460,  affirmed  200  U.S.  71  (1904)  ,  that 
underground  waters,  except  undergroimd  streams 
flowing  in  defined  channels,  were  the  property  of 
the  owner  of  the  soil,  although  it  was  not  entirely 
clear  whether  the  Supreme  Court  of  Arizona  would 
apply  the  doctrine  of  reasonable  use  or  correlative 
rights  to  such  waters.  In  Bristor  v.  Cheatham,  73 
Ariz.  228,  240  P.  (2d)  185  (1952),  however,  a  ma- 
jority of  the  Supreme  Coint  of  Arizona  upset  the 
doctrine  of  the  Perrin  case,  and  declared  that  per- 
colating waters  were  public,  and  subject  to  appro- 
priation. Upon  rehearing,  a  majority  of  the  court 
decided  on  March  14,  1953,  not  only  to  return  to 
the  doctrine  of  the  Perrin  case  but  to  accept  the 
doctrine  of  reasonable  use.  The  court  did  not,  how- 
ever, decide  jjrecisely  what  would  be  a  reasonable 
use.  On  the  contrary,  the  court  declared:  "This 
rule  does  not  prevent  the  extraction  of  ground  water 
subjacent  to  the  soil  so  long  as  it  is  taken  in  con- 
nection with  a  beneficial  enjoyment  of  the  land 
from  which  it  is  taken.  If  it  is  diverted  for  the  pur- 
pose of  making  reasonable  use  of  the  land  from 
which  it  is  taken,  there  is  no  liability  incurred  to 
an  adjoining  owner  for  a  resulting  damage."  While 
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the  court  indicated  that  the  legislature  might  take 
some  regulatory  measures  under  its  police  power, 
it  declined  to  say  whether  the  power  could  be  in- 
voked "to  affect  the  rights  involved  herein."  The 
decision  appears  to  have  caused  considerable  con- 
sternation in  the  State.  On  March  18,  1953,  the 
Arizona  Legislature  adopted  and  Governor  Pyle 
signed  Senate  Bill  No.  107,  the  effect  of  which  is 
to  close  until  March  31,  1954,  a  large  area  in  the 
Central  Valley  of  Arizona  to  further  agricultural 
development  dependent  on  ground  water  supplies. 
It  is  expected  that  new  legislation  of  some  sort  will 
be  prepared  and  submitted  to  the  legislature  in  the 
interim. 

Clarence  A.  Davis, 

Solicitor. 

Indian   Timber   Sale   Contracts— Transfer   of 

Administration  from  Secretary  to  Department 

OF  Agriculture 


M-36185 


October  29,  1953. 


Indian  Timber  Sale  Contracts— Transfer  of  Admin- 
istration between  Departments. 

Congress,  in  the  exercise  of  its  constitutional  power 
to  regulate  commerce  with  the  Indian  tribes,  may 
transfer  the  administration  of  Indian  timber  sale 
contracts  from  the  Secretary  of  the  Interior  to 
the  Secretary  of  Agriculture,  and  such  a  transfer 
would  not  impair  the  obligations  of  such  con- 
tracts, nor  be  lacking  in  due  process. 

Memorandum 

To:  The  Commissioner  of  Indian  Affairs 

From:         The  Solicitor 

Subject:     Transfer    of    administration    of    Indian 

timber    sale    contracts    to    Secretary    of 

Agriculture 

In  your  memorandum  of  October  12,  1953,  you 
raise  the  question  whether  the  Bureau  of  Indian 
Affairs,  in  drafting  legislation  for  terminating  the 
Bureau's  activities  in  the  Pacific  Northwest,  may 
include  a  provision  in  such  legislation  for  the  trans- 
fer of  the  administration  of  Indian  timber  sale 
contracts  ^  from  the  Secretary  of  the  Interior  and 


'  As  an  example  of  such  contracts,  there  is  attached  to  your 
memorandum  a  copy  of  a  long  term  timber  sale  contract  cov- 
ering the  Crane  Creek  Logging  Unit  on  the  Quinaielt  In- 
dian Reservation.  This  contract  was  approved  by  the  De- 
partment on  June  30,  19,52,  and  under  it  the  purchaser  of 
the  timber  agrees)  to  cut  all  timber  covered  by  the  contract 
prior  to  April  1,  1986.  Under  the  terms  of  the  contract,  pro- 
vision is  made  for  the  revision  of  stumpage  rates  by  the 
"officer  approving  this  contract,"  who  is  the  Secretary  of  the 
Interior,  but  other  functions  or  determinations  are  entrusted 
to  the  Commissioner  of  Indian  Affairs,  or  the  Area  Director 
of  the  Bureau  of  Indian  Affairs. 


various  subordinate  officials  of  this  Department  to 
the  Secretary  of  Agriculture. 

It  is  apparently  feared  that  the  courts  may  hold 
that  the  purchasers  of  Indian  timber  may  have  a 
vested  right  to  the  discretion  of  the  particular 
officials  specified  in  the  contracts.  Indeed,  you  call 
attention  to  a  line  of  cases  in  the  Court  of  Claims  ^ 
in  which  that  court  has  held  that  a  contractor  is 
entitled  to  have  the  judgment  of  the  particular  con- 
tracting officer  named  in  the  contract  rather  than  a 
superior  official  on  the  question  whether  the  con- 
tract has  been  breached  in  a  particular  respect. 
But,  as  you  point  out,  this  question  differs  from  the 
question  whether  Congress  has  the  power  to  transfer 
the  administration  of  a  contract  from  one  officer 
to  another  in  the  same  or  different  agencies  or  de- 
partments of  the  Government,  Such  a  transfer 
would  be  executory  and  would  be  made  before  any 
breach  of  the  contract  had  been  alleged. 

The  only  conceivable  ground  for  doubting  the 
power  of  Congiess  to  transfer  the  administration 
of  a  contract  from  one  agency  to  another  is  that 
such  a  transfer  would  impair  the  obligation  of  the 
contract.  The  only  clause  of  the  Federal  Constitu- 
tion which  prohibits  such  impairment  is  to  be 
found  in  Article  I,  section  10,  thereof.  But  the 
courts  have  repeatedly  had  occasion  to  point  out 
that  this  clause  provides  only  that  "no  State  shall 
*  *  *  pass  any  *  *  *  Law  impairing  the  Obligation 
of  Contracts,"  and  that  it  does  not  therefore  limit 
the  power  of  Congress,  which  in  the  exercise  of  one 
of  its  constitutional  powers  may  enact  legislation 
which  has  the  effect  of  impairing  the  obligation  of 
existing  contracts.^  If  Congress  were  to  enact  legis- 
lation authorizing  the  transfer  of  the  administration 
of  Indian  timber  sales  contracts  from  this  Depart- 
ment to  the  Department  of  Agriculture,  it  would 
do  so  in  the  exercise  of  its  constitutional  power  to 
"regulate  Commerce  *  *  *  with  the  Indian  Tribes," 
and  to  make  laws  for  "caiTying  into  Execution  *  *  * 
all  other  Powers  vested  by  this  Constitution  in  the 


-  There  are  mentioned  in  yoiu'  memorandum  the  cases  of 
Standard  Dredging  Company  v.  United  States,  71  Ct.  CI.  218 
19,W)  :  Cramp  &  Sons  Ship  Company  v.  United  States.  72 
Ct.  CI.  146  (19.S1)  ;  Karno-Smith  Company  v.  United  States, 
84  Ct.  CI.  110  (1936)  ;  S.  M.  Siesel  Company  v.  United  States, 
90  Ct.  CI.  582  (1940)  ;  Climatic  Raimuear  Company,  Inc.  v. 
United  Stales,  115  Ct.  CI.  ,520  (1950).  .Such  decisions  of  the 
Court  of  Claims  have  been  followed  in  Blister  &  Koester 
Lumber  Corporation  v.  United  States,  188  F.  2d  986  (U.S. 
Ct.  App.,  D.C.,  1951)  and  United  Slates  v.  Greendale  Coop. 
Ass'n.,  79  F,  Supp.  536   (D.C.  Wis.,  1948)  . 

^See  Legal  Tender  Cases,  12  Wall,  457,  547-52  (1870); 
Sinking  Fund  Cases,  99  U.S.  700,  718-19  (1878)  ;  Mitchell  v. 
Clark,  110  U.S.  633,  643  (1884);  Louisville  Bridge  Co.  v. 
United  States.  242  U.S.  409,  418  (1917)  ;  New  York  v.  United 
States,  257  U.S.  591,  601  (1922);  Norman  v.  B.  &  O.  R.R. 
Co.,  294  U.S.  240,  306-11  (1935)  ;  Guaranty  Trust  Co.  of  New 
York  \ .  Henwood,  307  U.S.  247,  258-59    (1939)  . 
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Government  of  the  United  States,  or  in  any  Depart- 
ment or  Officer  thereof  (Article  I,  section  8) ."  The 
legislative  actions  of  the  Congress  are,  to  be  sure, 
subject  to  tlie  requirements  of  due  process,  and 
I  Congress  may  not  act  arbitrarily.  But  the  courts 
have  said  that  they  may  inquire  only  whetlier  what 
Congi^ss  has  done  has  a  reasonable  relation  to  a 
legitimate  end,  and  it  could  hardly  be  contended 
that  a  minor  adjustment  such  as  that  involved  in 
the  executory  transfer  of  the  administration  of  a 
contract  from  one  agency  to  another  transcended 
the  power  of  Congress.  To  deny  such  power  to  Con- 
gress would  seriously  impede  tlie  efforts  which  it 
has  made  in  recent  years  to  reorganize  the  Federal 
Government  with  the  object  of  improving  its 
efficiency. 

Indeed,  in  the  frequent  reorganizations  of  the 
Federal  Government  in  the  last  two  decades,  it  has 
been  common  practice  to  make  provision  for  the 
transfer  of  contracts  from  one  agency  to  another. 
Such  transfers  have  even  been  made  by  Executive 
orders  under  legislation  which  did  not  expressly 
provide  for  the  transfer  between  agencies  of  con- 
tracts, or  even  of  property  rights.*  Under  the  First 
War  Powers  Act  of  December  18,  1941  (55  Stat. 
838) ,  which  authorized  the  President  "to  make  such 
redistributions  of  functions  among  executive  agen- 
cies as  he  may  deem  necessary,"  a  number  of  Exec- 
utive orders  were  issued  which,  in  transferring  the 
functions  of  particular  agencies  to  other  agencies, 
made  provision  for  the  transfer  of  the  contracts  of 
the  abolished  agency  to  its  successor.^  In  various 
other  reorganization  acts  which  have  been  enacted 
by  Congress  since  1932'^  provision  has  been  ex- 
pressly made  only  for  the  transfer  of  "functions" 
and  "property"  between  agencies  but  these  provi- 
sions have  been  deemed  broad  enough  to  authorize 
some  reorganization  plans  which  direct  the  transfer 


*See  Executive  Order  No.  7496,  dated  November  14,  1936, 
transferring  Recreational  Demonstration  Projects  from  the 
>  Resettlement  Administration  to  the  Secretary  of  the  Inte- 
rior, and  Executive  Order  No.  7546.  dated  February  1,  1937 
transferring  Indian  Subsistence  Homestead  Projects  from  the 
Department  of  Agriculture  to  the  Department  of  the  Inte- 
rior. These  orders  were  made  under  the  National  Industrial 
Recovery  Act  of  June  16,  1933  (48  Stat.  195)  ,  and  the  Emer- 
gency Relief  Appropriation  Act  of  April  8,  1935  (49  Stat. 
115). 

"■See  Executive  Order  No.  9070.  dated  February  24.  1942. 
paragraphs  5  and  6;  Executive  Order  No.  9177,  dated  May 
30,  1942.  paragraph  5;  Executive  Order  No.  9332.  dated 
April  19,  1943,  paragraph  8;  and  Executive  Order  No.  9357, 
dated  June  .30,  1943,  paragraph  1.  These  orders  are  printed 
in  50  U.S.C.App.,  following  sec.  601. 

"Reorganization  acts  of  June  30,  19.32  (47  Stat.  382,  413)  ; 
April  3,  1939  (53  Stat.  561)  ;  December  20,  1945  (59  Stat. 
613) ;  and  June  20,  1949   (63  Stat.  203) . 


of  contracts  from  one  agency  to  another."  However, 
Congress  has  in  at  least  one  instance  expressly  pro- 
vided for  the  transfer  of  contracts  from  one  agency 
to  another.** 

Indian  timijer  sales  contracts  are  not,  to  be  sure, 
Government  contracts.  They  are  rather  tribal  con- 
tracts between  the  particular  tribe  concerned  and 
the  purchasers  of  the  timber,''  made  subject  to  the 
approval  of  the  Secretary  of  the  Interior,  and  to  his 
continuing  supervision.  Nevertheless,  the  super- 
vision of  the  contracts  is  a  governmental  function, 
and,  therefore,  subject  to  the  constitutional  control 
of  Congress.  Indeed,  in  so  far  as  the  timber  con- 
tracts are  aspects  of  the  management  of  tribal 
affairs,  the  power  of  Congress  is  even  more  mani- 
fest, for  the  courts  have  frequently  declared  that 
the  power  of  Congress  to  manage  tribal  affairs  for 
tribal  benefit  is  "plenary,"  and  not  subject  to  in- 
quiry by  the  courts.'" 

I  am  clearly  of  the  opinion,  therefore,  that  Con- 
gress has  power  to  transfer  the  administration  of 
Indian  timber  contracts  from  the  officers  of  this 
Department  to  the  Secretary  of  Agriculture.  As 
Congress  has  already  made  similar  provisions,  it 
would  indeed  be  inappropriate  for  me  to  question 
the  constitutionality  of  such  legislation." 

Clarence  A.  Davis. 

Solicitor. 


■.See  Reorganization  Plan  No.  3  of  1947,  sec.  8  (12  F.R. 
4981,  61  Stat.  954);  Reorganization  Plan  No.  22  of  1950, 
sec.  5  (15  F.R.  4.365,  64  Stat.  1277);  Reorganization  Plan 
No.  23  of  1950,  sec.  2    (15  F.R.  4365.  64  Stat.   1279)  . 

"See  section  16  of  the  Commodity  Credit  Corporation 
Charter  Act  of  June  29.  1948  (62  Stat.  1070,  1075,  14  U.S.C, 
sec.  714n)  ,  whicii  provides:  "The  rights,  privileges,  and 
powers,  and  the  duties  and  liabilities  of  Commodity  Credit 
Corporation,  a  Delaware  corporation,  in  respect  to  any  con- 
tract, agreement,  loan,  account,  or  other  obligation  shall 
become  the  rights,  privileges,  and  powers,  and  the  duties 
and  liabilities,  respectively,  of  the  Corporation." 

"See  Algoina  I.nmhei  Co.  v.  United  States,  .305  U.S.  415 
(1939). 

'".See  Lotie  Wolf  v.  Hitchcock,  187  U.S.  553,  565  (1903), 
where  the  Court  said:  "Plenary  authority  over  the  tribal 
relations  of  Indians  has  been  exercised  by  Congress  from 
the  Ijcginning,  and  the  power  has  always  iieen  deemed  a 
political  one,  not  subject  to  be  controlled  by  the  judicial 
department  of  the  government."  .See  also  Tiger  v.  Westerh 
Investment  Co.,  221  U.S.  286,  311  (1911)  ;  Sizemore  v.  Brady, 
235  U.S.  441  449  (1914)  ;  United  Stales  v.  Creek  Nation,  295 
U.S.  103.  109-10  (1935)  ;  Shoshone  Tribe  v.  United  States, 
299  U.S.  476,  497  (1937)  ;  Chippewa  Indians  v.  United  Slates, 
,301  U.S.  3.58  375    (1937)  . 

"  The  Attorneys  General  of  the  United  States  have  re- 
peatedly declined  to  question  the  constitutionality  of  acts 
of  Congress.  See  31  Op.  A.G.  475,  476;  38  Op.  A.G.  252,  253; 
39  Op.  A.G.  11,  16;  40  Op.  A.G.  158,  160. 
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Memorandum 


To:  The  Commissioner  of  Indian  Affairs 

From:         Tfie  Solicitor 

Subject:     Revision  of  Membership  Roll  of  the  Lac 

du    Flambeau    Band    of    Lake    Superior 

Chippewa  Indians. 

I  am  returning  to  you  a  proposed  bureau  letter, 
dated  September  17,  addressed  to  Area  Director 
Foster,  concerning  a  revised  membership  roll  for 
the  Lac  du  Flambeau  Band  of  Lake  Superior  Chip- 
pewa Indians. 

By  this  letter  approval  would  be  denied  to  a  re- 
vised membership  roll,  approved  by  the  Tribal 
Council  on  April  8,  19.53.  This  roll  was  prepared 
by  the  council  in  accordance  with  an  amendment 
to  Section  1,  Article  II  of  the  tribal  constitution, 
which  was  approved  by  this  Department  on  January 
21,  1953.  The  amendment  provides  as  follows: 

"All  persons  of  Indian  blood  whose  names 
appear  on  the  official  census  roll  of  the  Lac  du 
Flambeau  Reservation  as  of  January  1,  1936, 
shall  be  members  of  the  Tribe,  Provided,  that 
the  Tribal  Council  shall  have  power  to  revise 
said  roll,  with  the  approval  of  the  Secretary  of 
the  Interior,  at  any  time  within  seventeen  years 
from  the  approval  of  this  Constitution." 

As  the  tribal  constitution  was  approved  on  Au- 
gust 15,  1936,  the  power  of  the  Tribal  Council  to 
revise  the  1936  census  roll  extended  to  August  15, 
1953.  Notwithstanding  the  fact  that  the  Tribal 
Council  completed  its  revision  of  the  roll  prior  to 
this  date,  the  position  is  taken  in  the  proposed 
bureau  letter  that  the  Department  may  not  now 
give  its  approval  to  the  revised  roll,  and  that  the 
tribe  must  adopt  still  another  constitutional  amend- 
ment if  it  wishes  to  revise  the  roll.  This  position  is 
predicated  on  the  theory  that  not  only  tribal  action 
but  Departmental  action  must  have  been  com- 
pleted within  the  seventeen  year  period. 

I  cannot  agree  that  this  theory  is  inescapable, 
and  that  the  considerable  labors  of  the  Tribal 
Council  must  now  be  rendered  wholly  useless. 

The  Tribal  Council  has  experienced  considerable 
difficulty  in  revising  and  perfecting  its  basic  mem- 
bership roll.  The  original  constitution  allowed  only 
a  period  of  two  years  for  this  purpose.  By  Amend- 
ment II  to  its  constitution,  the  time  within  which 


the  Tribal  Council  might  exercise  the  power  to 
make  a  revision  was  extended  to  twelve  years  from 
the  approval  of  the  constitution.  Then,  by  Amend- 
ment IV,  the  time  was  extended  to  seventeen  years 
from  the  same  date.  Needless  to  say,  much  time  and 
effort  was  spent  in  securing  these  amendments, 
quite  apart  from  the  time  and  effort  involved  in  re- 
vising the  basic  membership  roll.  Moreover,  it 
seems  particularly  important  that  the  membership 
roll  be  revised  at  the  earliest  practicable  date  be- 
cause it  contains  the  names  of  considerable  num- 
bers of  Indians  who  appear  to  be  affiliated  with 
other  Chippewa  bands. 

It  would  seem  to  me  that  a  construction  should 
not  be  indulged  which  would  vitiate  the  labors  of 
the  Tribal  Council.  It  would  seem  to  be  perfectly 
reasonable  to  construe  the  requirement  of  Secretar- 
ial approval  as  a  condition  subsequent.  Otherwise 
the  normal  function  of  the  commas  which  sur- 
roimd  the  phrase  "with  the  approval  of  the  Secre- 
tary of  the  Interior"  would  be  denied.  The  function 
of  these  commas  is  to  indicate  that  the  enclosed 
phrase  is  parenthetical  to  the  rest  of  the  sentence. 
It  is  thus  not  a  restriction  on  the  time  within  which 
the  Tribal  Council  must  exercise  its  power  to  revise 
the  roll.  It  is  simply  a  limitation  on  the  effective- 
ness of  the  action  of  the  Tribal  Council  acting 
pursuant  to  its  power. 

Aside  from  any  grammatical  construction  of  the 
constitutional  provision,  it  would  be  vei7  hard  to 
find  any  rational  reason  to  explain  why  the  Band 
would  have  desired  to  have  restricted  its  ability  to 
revise  its  basic  membership  roll  by  placing  a  time 
limitation  not  only  upon  the  permissible  action  of 
its  Tribal  Council  but  also  upon  the  Secretary  of 
the  Interior.  It  would  be  equally  difficult  to  explain 
why  the  Secretary  would  have  wanted  to  have 
placed  a  time  limitation  upon  his  authority  to  ap- 
prove and  make  effective  any  revision  of  the  basic 
membership  roll  prepared  by  the  Tribal  Council. 
The  result  would  have  been  to  place  the  onus  upon 
the  Tribe  to  expedite  the  action  of  the  Secretary 
and  his  subordinates,  even  though  this  was  a  matter 
over  which  the  Tribe  had  absolutely  no  control,  and 
to  punish  the  tribal  council  for  the  delays  of  the 
Department. 

It  is  my  opinion,  therefore,  that  the  constitu- 
tional provision  does  not  require  that  Secretarial 
approval  be  given  within  seventeen  years  from  the 
approval  of  the  constitution  in  order  to  make  effec- 
tive a  revision  of  the  basic  membership  roll,  pre- 
pared and  submitted  by  the  Tribal  Council  within 
the  required  seventeen  year  period.  If  the  Tribal 
Council  has  not  exceeded  its  powers  in  revising  the 
roll,  it  may  be  approved  hereafter  even  though  cer- 
tain data  and  explanations  may  be  required  before 
the  Secretary  will  be  able  to  pass  upon  the  proposed 
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revision  and  even  though  the  Secretary  may  find  it 
necessary  to  direct  that  the  revision  be  corrected  in 
some  respects. 

I  agree,  of  course,  that  further  information  and 
explanations  must  be  secured  from  the  Tribal 
Council  before  the  revised  roll  can  be  approved  by 
the  Department,  and  the  suggestions  made  in  the 
paragraphs  of  page  2  of  your  bureau's  letter  num- 
bered I  to  4,  inclusive,  are  proper,  except  the  sug- 
gestion that  another  constitutional  amendment  be 
adopted.  However,  I  must  enter  a  caveat  against 
the  statements  made  in  the  third  paragraph  of  the 
first  page  of  the  letter  in  which  a  distinction  be- 
tween a  "revision  of  the  1936  census  roll"  and  "a 
roll  of  the  current  tribal  membership"  is  implicit. 
This  distinction  will  only  confuse  the  tribal  coun- 
cil. To  revise  a  roll  is  to  prepare  a  roll  which  will 
reflect  current  membership. 

Clarence  A.  Davis. 

Solicitor. 


Probate  of  Estates  of  Canadian  Indians 

M-36186  December  IS,  7955. 

Secretary  of  the  Interior— Probate  of  Estates- 
Canadian  Indians 

The  Secretary  of  the  Interior  has  no  jurisdiction  to 
probate  interests  in  restricted  or  trust  property 
inherited  by  or  devised  to  Indians  who  are  Ca- 
nadian nationals. 

Memorandum 

To:  The  Commissioner  of  Indian  Affairs 

From:        The  Solicitor 

Subject:     Departmental     jurisdiction     to     probate 
estates  of  Canadian  Indians 

In  your  memorandum  of  October  16  you  request 
that  I  express  an  opinion  on  the  question  whether 
the  Secretary  of  the  Interior  has  jurisdiction  under 
the  act  of  June  25,  1910  (36  Stat.  855) ,  as  amended 
(25  U.S.C,  1946  ed.,  sees.  372  and  373) ,  to  probate 
interests  in  restricted  or  trust  property  inherited  by 
or  devised  to  Indians  who  are  Canadian  nationals. 

Under  the  applicable  legislation,  the  Secretary 
has  authority  to  determine  the  heirs  and  approve 
or  disapprove  the  wills  of  Indians  who  leave  inter- 
ests in  property  subject  to  restrictions  on  aliena- 
tion, or  held  in  trust  by  the  United  States. 

You  call  attention  to  the  fact  that  it  has  been  a 
long-standing  administrative  practice  of  the  De- 
partment to  assume  jurisdiction  over  the  estates  of 


Canadian  Indians,  and  explain  tliat  this  assumption 
of  jurisdiction  has  been  occasioned  by  the  circum- 
stances that  Canadian  Indians  have  held  interests 
in  allotments  in  common  with  American  Indians, 
and  by  the  consideration  that  it  would  facilitate  the 
leasing  or  alienation  of  allotments  to  determine  the 
identity  of  all  persons  owning  interests  therein. 
While  you  express  doubt  concerning  the  validity 
of  this  practice,  you  also  point  out  that  if  it  were 
to  be  upset,  some  questions  might  be  raised  "regard- 
ing the  title  of  persons  who  have  purchased  prop- 
erty in  reliance  upon  itliis  Department's  probate 
and  heirship  determinations." 

As  you  are  aware,  the  Solicitor  of  this  Depart- 
ment has  said  in  57  I.D.  24,  26,  that  the  powers  of 
guardianship  exercised  by  the  Department  over 
Indians  "extends  only  to  dependent  Indian  com- 
munities within  the  borders  of  the  United  States," 
and  has  held,  therefore,  that  it  does  not  extend  to 
Canadian  Indians.  Such  Indians  are  legally  in  the 
same  position  as  non-Indians,  whether  white  men, 
or  members  of  any  other  race. 

Now,  it  is  settled  upon  the  highest  authority  that 
the  Secretary  has  no  duty  to  perform  with  respect 
to  the  protection  of  interests  in  Indian  allotments 
which  are  owned  by  non-Indians.  In  Levindale  Lead 
Co.  V.  Coleman,  241  U.S.  432  (1916),  the  Supreme 
Court  held  that  the  restrictions  upon  alienation 
imposed  upon  an  Indian  allotment  were  solely  for 
the  benefit  of  Indians  who  were  wards  of  the  United 
States,  and  that  a  white  man  might  convey  the  in- 
terest in  such  allotment  which  he  had  inherited, 
notwithstanding  the  restrictions.  In  the  recent  case 
of  Bailess  v.  Paukune,  344  U.S.  171  (1952),  which 
involved  a  trust  allotment  inherited  by  the  widow 
of  an  Apache  Indian  who  was  apparently  of  Mexi- 
can descent,  the  Court  held  that  her  inherited  in- 
terest was  subject  to  ad  valorem  State  taxation,  not- 
withstanding the  fact  that  the  title  was  still  in  the 
United  States.  Said  the  Court: 

"True,  the  United  States  hold  the  legal  tide 
to  the  land.  But  nothing  in  the  Act  (namely, 
the  General  Allotment  Act)  prevents  the  dev- 
olution of  the  equitable  interest  to  the  widow. 
If  she  is  not  within  the  class  whom  Congress 
sought  to  protect,  the  trust  is  a  dry  and  passive 
one;  there  remains  only  a  ministerial  act  for 
the  trustee  to  perform,  namely  the  issuance  of 
a  fee  patent  to  the  cestui." 

I  must  conclude,  therefore,  that  the  Secretary  of 
the  Interior  has  no  probate  jurisdiction  over  inter- 
ests in  restricted  or  trust  property  inherited  by  In- 
dians who  are  Canadian  nationals.  When  such  na- 
tionals inherit  allotments  or  interests  in  allotments 
which  are  held  in  trust  by  the  United  States,   fee 
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patents  should  be  issued  to  them  as  soon  as  their 
nationality  and  identity  are  established. 

As  for  the  effect  of  this  ruling  upon  estates  of 
Canadian  Indians  already  probated,  I  do  not  beHeve 
that  it  will  be  very  serious.  In  the  first  place,  it  is 
probable  that  the  estates  in  this  category  are  not 
very  many.  In  the  second  place,  since  it  is  reason- 
able to  assume  that  the  heirs  were  correctly  deter- 
mined, the  defect  in  the  titles  will  be  technical,  and 
will  have  importance  only  if  the  property  affected 
by  it  has  been  or  should  be  sold.  In  such  cases,  the 
technical  defect  in  die  titles  may  readily  be  cured 
at  the  relatively  moderate  expense  of  an  action  to 
quiet  title.  Moreover,  even  if  an  heirship  deter- 
mination is  shown  to  have  been  incorrect,  good 
title  may  have  been  obtained  by  adverse  possession. 

Clarence  A.  Davis, 

Solicitor. 
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State  Exchanges— Public  Interest— Classification. 

An  application  made  by  a  State  to  exchange  lands 
outside  of  a  grazing  district  pursuant  to  section 
8  (c)  of  the  Taylor  Grazing  Act,  as  amended,  may 
not  be  rejected  because  the  consummation  of  the 
proposed  exchange  will  interfere  with  the  admin- 
istration and  disposal  of  the  remaining  public 
lands. 

The  authority  under  section  7  of  the  Taylor  Graz- 
ing Act,  as  amended,  to  classify  lands  does  not 
extend  to  lands  outside  of  a  grazing  district  which 
are  applied  for  in  a  State  exchange  under  section 
8  (c)   of  the  act. 

Memorandum 

To:  The  Secretary 

From:         The  Solicitor 

Subject:     State  applications  to  exchange  lands  un- 
der section  8  of  the  Taylor  Grazing  Act 

The  Director  of  the  Bureau  of  Land  Management 
has  requested  instructions  as  to  the  extent  of  his 
authority  to  reject  applications  by  States  to  ex- 
change lands  outside  of  grazing  districts  under  sec- 
tion 8  (c)  of  the  Taylor  Grazing  Act,  as  amended 
(43  U.S.C,  1946  ed.,  sec.  315g(c)).  The  Director 
states  that  two  State  applications  have  been  filed 
for  a  180-mile  strip  of  land,  presumably  to  be  used 
for  a  pipeline  right-of-way,  and  that  if  the  applica- 


tions are  allowed,  it  will  result  in  the  separation  of 
public  lands  on  each  side  of  the  selected  lands  and 
prevent  anyone  having  those  public  lands  under 
grazing  lease  from  driving  his  livestock  from  one 
portion  of  his  lease  to  the  other.  He  also  states  that, 
because  the  strip  of  land  runs  along  a  highway, 
allowance  of  the  exchanges  will  prevent  access  to 
the  highway  from  the  remaining  public  lands.  He 
asks  whether  such  applications  may  be  rejected: 

(1)  because  the  lands  are  selected  in  such  a 
pattern  as  to  interfere  seriously  with  the 
administration  and  disposal  of  the  remain- 
ing public  lands;  or 

(2)  because  the  lands  are  classified,  pursuant 
to  section  7  of  the  Taylor  Grazing  Act,  as 
not  suitable  for  disposition  under  section 
8  (c)    thereof. 

In  my  opinion,  an  application  made  by  a  State 
to  exchange  lands  outside  of  a  grazing  district  un- 
der section  8  (c)  of  the  Taylor  Grazing  Act,  as 
amended,  may  not  be  rejected  on  edther  of  the 
grounds  proposed  by  the  Director. 

1. 

Stated  in  other  words,  the  Director's  first  question 
is  whether  he  may  take  into  account  the  public 
interest  in  considering  State  applications  under 
section  8  (c)  . 

Section  8  of  the  Taylor  Grazing  Act,  as  originally 
enacted  on  June  28,  1934  (48  Stat.  1269,  1272), 
authorized  the  Secretary  of  the  Interior  to  accept 
on  behalf  of  the  United  States  any  lands  within  the 
exterior  boundaries  of  grazing  districts  as  a  gift 
"where  such  action  will  promote  the  purposes  of 
the  district  or  facilitate  its  administration."  It  also 
authorized  and  directed  the  Secretary  "when  public 
interests  will  be  benefited  thereby"  to  accept  title  to 
any  privately  owned  lands  within  the  exterior 
boundaries  of  a  grazing  district  and  in  exchange 
therefor  to  issue  patent  for  not  to  exceed  an  equal 
value  of  surveyed  grazing  district  land  or  of  im- 
reserved  surveyed  public  land.  In  addition,  upon 
the  application  of  any  State  to  exchange  lands 
within  or  without  the  boundary  of  a  grazing  dis- 
trict, the  Secretary  was  authorized  and  directed: 

"in  the  manner  provided  for  the  exchange  of 
privately  owned  lands  in  this  section,  to  pro- 
ceed with  such  exchange  at  the  earliest  prac- 
ticable date  and  to  cooperate  fully  with  the 
State  to  that  end,  but  no  State  shall  be  per- 
mitted to  select  lieu  lands  in  another  State." 

On  October  25,  1934,  shortly  after  the  passage  of 
the  act,  section  8  was  construed  by  the  Solicitor  of 
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this  Department  as  authorizing  only  those  ex- 
changes with  States  which  would  benefit  public 
interests  in  the  regulation  of  grazing  on  the  public 
range  under  the  Taylor  Grazing  Act  and  as  impos- 
ing upon  the  Secretary  of  the  Interior  the  duty, 
upon  application  by  a  State  for  an  exchange,  to 
determine  whether  the  public  interests  would  be 
benefited  by  the  proposed  exchange.   (55  I.D.  9.) 

Section  8  was  completely  revised  by  the  amenda- 
tory act  of  June  26,  1936  (49  Stat.  1976) .  Where 
under  the  original  section  all  provisions  relating  to 
gifts  and  exchanges,  both  private  and  State,  were 
contained  in  one  paragraph,  the  amendatory  legis- 
lation appears  in  four  subsections.  As  revised,  sub- 
section (a)  authorizes  the  Secretary  to  accept  gifts 
of  lands  within  or  without  the  exterior  boundaries 
of  a  grazing  district  "where  such  action  will  pro- 
mote the  purposes  of  the  district  or  facilitate  the 
administration  of  the  public  lands."  Subsection  (b) 
authorizes  the  Secretary  to  exchange  lands  within 
or  without  the  boundaries  of  a  grazing  district  for 
privately  owned  lands  "when  public  interests  will 
be  benefited  thereby."  Subsection    (c)    provides: 

"Upon  application  of  any  State  to  exchange 
lands  witliin  or  witliout  the  boundaries  of  a 
grazing  district  the  Secretary  of  the  Interior 
shall,  and  is  hereby,  directed  to  proceed  with 
such  exchange  at  the  earliest  practicable  date 
and  to  cooperate  fully  with  the  State  to  that 
end,  but  no  State  shall  be  permitted  tO'  select 
lieu  lands  in  another  State.  The  Secretary  of 
the  Interior  shall  accept  on  behalf  of  the 
United  States  title  to  any  State-owned  lands 
wiithin  or  witliout  the  boundaries  of  a  grazing 
district,  and  in  exchange  therefor  issue  patent 
to  surveyed  grazing  district  land  not  otherwise 
reserved  or  appropriated  or  unappropriated 
and  unreserved  surveyed  public  land;  and  in 
making  such  exchange  the  Secretary  is  author- 
ized to  patent  to  such  State,  land  either  of 
equal  value  or  of  equal  acreage:  Provided, 
That  no  State  shall  select  public  lands  in  a 
grazing  district  in  furtherance  of  any  exchange 
unless  the  lands  offered  by  the  State  in  such 
exchange  lie  within  such  grazing  district  and 
the  selected  lands  lie  in  a  reasonably  compact 
body  which  is  so  located  as  not  to  interfere 
with  the  administration  or  value  of  the  remain- 
ing land  in  such  district  for  grazing  purposes 
as  set  forth  in  this  Act. 

"When  an  exchange  is  based  on  lands  of 
equal  acreage  and  the  selected  lands  are  min- 
eral in  character,  the  patent  thereto  shall  con- 
tain a  reservation  of  all  minerals  to  the  United 
States;  and  in  making  exchanges  of  equal 
acreage  the  Secretary  of  the  Interior  is  author- 


ized to  accept  title  to  offered  lands  which  are 
mineral  in  character,  with  a  mineral  reserva- 
tion to  the  State. 

"For  the  purpose  of  effecting  exchanges  based 
on  lands  of  equal  acreage  the  identification  and 
area  of  unsurveyed  school  sections  may  be  de- 
termined by  protraction  or  otherwise.  The  se- 
lection by  the  State  of  lands  in  lieu  of  any  such 
protracted  school  sections  shall  be  a  waiver  of 
all  of  its  right  to  such  sections." 

Subsection  (d)  contains  general  provisions  relating 
both  to  private  and  State  exchanges  not  material  to 
this  discussion. 

The  subsection  relating  to  State  exchanges,  in 
mandatory  language,  directs  the  Secretary  to  pro- 
ceed with  an  exchange  upon  application  by  a  State. 
It  places  two  limitations  upon  the  State's  selection 
of  lands— first,  that  no  State  shall  be  permitted  to 
select  lieu  lands  in  another  State  and,  second,  that 
no  State  shall  select  lands  in  a  grazing  district  un- 
less the  lands  offered  by  the  State  lie  within  such 
grazing  district  and  the  selected  lands  lie  in  a 
reasonably  compact  body  which  is  so  located  as  not 
to  interfere  with  the  administration  or  value  of 
the  remaining  land  in  such  district  for  grazing 
purposes.  Thus,  aside  from  the  requirement  that 
the  selected  land  must  be  within  the  State,  there 
is  no  limitation  imposed  by  the  subsection  on  the 
selection  of  lands  outside  of  grazing  districts.  No 
discretion  is  vested  in  the  Secretary  to  determine 
whether  the  consummation  of  a  State  exchange  of 
lands  otherwise  available  outside  of  grazing  dis- 
tricts will  "facilitate  the  administration  of  the  pub- 
lic lands"  as  is  provided  in  subsection  (a)  with 
respect  to  gifts;  whether  the  public  interests  will 
be  benefited,  as  is  provided  in  subsection  (b)  with 
respect  to  private  exchanges;  or  whether  the  se- 
lected lands  are  in  a  reasonably  compact  body  so 
located  as  not  to  interfere  with  the  administration 
or  value  of  the  remaining  lands,  as  is  provided  in 
that  part  of  subsection  (c)  governing  State  ex- 
changes of  lands  within  grazing  districts.  Nothing 
in  the  subsection  indicates  that  the  Secretary  may 
take  into  account  the  effect  that  the  consummation 
of  such  an  exchange  may  have  on  the  administration 
or  disposal  of  other  public  lands  outside  of  grazing 
districts. 

The  legislative  history  of  the  section  shows  rather 
plainly  that  the  Congress  intended  to  strip  the  Sec- 
retary of  any  discretion  he  may  have  had  under 
section  8  of  the  original  act  to  consider  the  public 
interest  in  acting  upon  State  exchanges.  Members 
of  the  Senate  Committee  which  had  the  section 
under  consideration  expressed  their  opinion  that 
the  intent  of  Congress  in  the  original  act  was  to 
make  State  exchanges  mandatory  upon  the  Secre- 
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tary  and  stated  emphatically  their  intention  to  re- 
draft the  section  so  that  there  could  be  no  doubt 
that  the  Secretary  was  to  have  no  discretion  to  take 
into  account  the  public  interests  in  acting  upon 
State  applications  for  exchanges.^  The  Committee 
reports  on  the  measure  state  that  the  purpose  of 
the  amendment  of  section  8  is  to  make  mandatory 
the  exchange  of  lands  upon  the  application  of  a 
State.- 

Moreover,  the  Department  has,  since  the  1936 
amendment  of  the  section,  construed  the  section  as 
requiring  the  consummation  of  State  exchanges, 
where  the  State  has  met  the  other  requirements  of 
the  section.  Thus,  while  the  regulations  relating 
to  State  exchanges  under  the  original  act  stated 
that  exchanges  might  be  made  when  such  ex- 
changes were  in  the  public  interest  (55  I.D.  200, 
484) ,  the  regulations  promulgated  shortly  after  the 
passage  of  the  amendatory  act  deleted  any  require- 
ment that  a  benefit  to  the  public  interest  must  be 
shown.   (55  I.D.  582;  43  CFR  Part  147.) 

One  of  the  first  State  applications  to  exchange 
lands  to  come  before  the  Department  after  the  pas- 
sage of  the  act  of  June  26,  1936,  was  considered  in 
State  of  Montana  (A-20068,  November  3,  1936, 
modified  January  13,  1937).  In  reviewing  a  deci- 
sion by  the  Commissioner  of  the  General  Land 
Office  which  had  rejected  the  State's  application 
made  under  the  act  of  June  28,  1934,  the  Acting 
Secretary  said: 

"The  reason,  however,  assigned  for  this  con- 
clusion [that  lands  within  a  national  forest  may 
not  be  exchanged]  was  that  the  exchange  of 
lands  within  a  forest  for  lands  within  a  grazing 
district  would  apparently  not  benefit  the  pub- 
lic interests.  Public  benefit  was  considered  as 
a  criterion  for  testing  the  validity  of  the  appli- 
cation for  exchange  in  the  view  that  the  author- 
ity of  tlie  Secretary  of  the  Interior  to  make  the 
exchanges  of  both  private  and  State-owned 
lands  under  the  provisions  of  .section  8  was 
governed  by  the  clause  therein  contained  read- 
ing 'when  the  public  interests  will  be  benefited 
thereby.'  " 

After  referring  to  the  amendment  made  to  the  sec- 
tion in  1936  and  after  quoting  the  first  paragraph 
of  subsection    (c)  ,  the  Acting  Secretary  continued: 

"It  will   be   noticed   that    the   above-quoted 
portion  of  subdivision    (c)    contains  no  limita- 


^  See  Hearings  before  the  Committee  on  Public  Lands  and 
Surveys,  United  States  Senate,  on  S.  2539,  74th  Cong.,  1st 
sess.,  pp.  47-49. 

=  See  Senate  Report  No.  1005,  74th  Cong.,  1st  sess.,  and 
Senate  Report  No.  2371,  74th  Cong.,  2d  sess. 


tion  or  conditions  on  tlie  right  of  exchange, 
except  where  the  land  selected  is  within  a 
grazing  district  or  without  the  State.  No  power 
is  lodged  in  the  Secretary  of  the  Interior  to 
determine  whether  the  exchange  will  be  a 
public  benefit.  The  statute  says,  'The  Secretary 
of  the  Interior  shall  accept  on  behalf  of  the 
United  States  title  to  any  State-owned  lands 
etc'  It  is,  therefore,  believed  that  this  provi- 
sion is  mandatory  and  that  the  right  of  the 
State  to  select  land  not  within  a  grazing  dis- 
trict in  exchange  for  land  that  it  owns  cannot 
be  denied  or  abridged  for  the  reason  that  the 
offered  land  lies  within  the  exterior  boundaries 
of  a  national  forest." 

In  several  cases  the  Departinent,  recognizing  the 
mandatory  language  of  section  8  (c) ,  has  held  that 
a  protest  against  the  allowance  of  a  State's  exchange 
application,  made  by  one  who  had  the  selected 
public  land  outside  of  a  grazing  district  under 
lease  pursuant  to  section  15  of  the  Taylor  Grazing 
Act  (43  U.S.C,  1946  ed.,  sec.  315m)  must  be  dis- 
missed so  long  as  the  State  continued  to  assert  its 
right  to  select  the  land.  David  Hunt  v.  State  of 
Arizona,  A-23246  (April  27,  1943)  ;  Secundino 
Cocio  V.  State  of  Arizona,  A-23409  (January  30, 
1943,  February  23,  1943) .  Other  instances  of  the 
Department's  recognition  that  in  processing  State 
exchange  applications,  it  is  without  discretion  in 
the  matter  of  determining  whether  an  exchange 
application  submitted  by  a  State  is  in  the  public 
interest  are  to  be  found  in  Solicitor's  Opinions 
M-31956  (October  26,  1942) ,  and  M-33608  (April 
22,  1944)  ,  and  in  the  case  of  State  of  California, 
A-25411  (June  2,  1949,  supplemented  on  August  4, 
1950)  .  In  discussing  the  two  categories  of  exchanges 
provided  for  in  section  8  of  the  amendatory  act- 
private  and  State— the  Department  stated,  on  re- 
consideration of  the  case  of  Sidney  B.  Moeiir,  State 
of  Arizona,  and  New  River  Land  and  Livestock 
Company,  A-25548,  25570  (original  decision  dated 
November  9,  1949),  on  March  31,  1950: 

"Indeed,  a  belief  upon  the  part  of  the  Secretary 
that  public  interests  would  not  be  benefited  by 
an  exchange  proposed  by  a  State  could  not  be 
regarded  as  an  adequate  reason  for  the  rejec- 
tion of  the  State's  proposal." 

I  agree  with  this  statement  and  conclude  that  the 
Director  of  the  Bureau  of  Land  Management  has 
no  authority  to  reject  an  application  made  by  a 
State  to  exchange  lands  outside  of  a  grazing  district 
under  section  8  (c)  of  the  Taylor  Grazing  Act,  as 
amended,  on  the  ground  that  the  consummation 
of  the  exchange  would  seriously  interfere  with  the 
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administration  and  disposal  of  the  remaining  pub- 
lic lands. 

In  this  connection,  however,  the  Director's  atten- 
tion should  be  called  to  the  provision  in  subsection 
(d)  which  authorizes  either  party  to  an  exchange 
based  on  equal  values  to  reserve  easements  or  rights 
of  use.  It  would  appear  that  much  of  the  difficulty 
envisioned  by  the  Director  could  be  eliminated, 
where  land  is  selected  along  a  highway,  if  the  Gov- 
ernment were  to  reserve  the  right  of  access  to  the 
highway  across  the  selected  land. 


2. 


Section  7  of  the  Taylor  Grazing  Act,  as  originally 
enacted,  authorized  the  Secretary,  in  his  discretion, 
to  examine  and  classify  any  lands  within  grazing 
districts  which  were  more  valuable  and  suitable  for 
the  production  of  agricultural  crops  than  for  native 
grasses  and  forage  plants  and  to  open  such  lands  to 
homestead  entry. 

Before  any  grazing  districts,  provided  for  by  sec- 
tion 1  of  the  act  (43  U.S.C,  1946  ed.,  sec.  315) ,  were 
established,  all  of  the  vacant,  unreserved,  and  un- 
appropriated public  lands  in  12  of  the  western 
States  were  temporarily  withdrawn  from  settlement, 
location,  sale  or  entry  and  reserved  for  classification 
and  pending  a  determination  of  the  most  useful 
purpose  to  which  such  lands  might  be  put  in  con- 
sideration of  the  provisions  of  the  Taylor  Grazing 
Act  (Executive  Order  No.  6910,  dated  November 
26,  1934.  43  CFR  297.11).  A  similar  order  later 
withdrew  and  reserved  the  public  lands  in  12  other 
States  (Executive  Order  No.  6964,  February  5,  1935, 
43  CFR  297.12).  Executive  Order  No.  6910  was 
held  in  a  Solicitor's  opinion  of  February  8,  1935 
(55  I.D.  205)  to  permit  the  establishment  of  grazing 
districts  under  section  I  of  the  act  but  to  prevent 
the  exchange  of  lands  under  section  8,  the  sale  of 
isolated  tracts  under  section  14,  and  the  leasing  of 
lands  under  section  15  of  the  act.  The  two  general 
withdrawals  were  amended  at  various  itimes  during 
the  years  1935  and  1936  to  permit  exchanges,  sales 
and  leases  under  the  act.  (Executive  Order  No. 
7048,  May  20,  1935,  43  CFR  297.14:  Executive 
Order  No.  7235,  November  26,  1935,  43  CFR 
297.15;  and  Executive  Order  No.  7363,  May  6,  1936; 
43  CFR  297.17.) 

However,  all  of  the  public  lands  in  the  named 
States  having  been  withdrawn  except  from  the 
operation  of  the  Taylor  Grazing  Act,  the  operation 
of  other  public-land  laws  virtually  ceased  in  those 
State.s.  The  initiation  of  rights  to  the  public  lands 
under  those  laws  was  prevented  where  the  initiation 
of  such  rights  depended  upon  the  availability  of 
vacant,  imreserved,  and  unappropriated  public 
lands.  In  addition,  the  wididrawals  prevented  the 


satisfaction  of  many  rights  which  had  previously 
been  granted  to  the  States  and  to  private  individuals 
by  the  Congress  to  select  vacant,  unreserved,  and 
unappropriated  public  lands  for  various  purposes. 
Many  of  these  rights  had  been  outstanding  for 
years.  Thus  States  which  had  unsatisfied  school 
grants  were  precluded  from  selecting  lieu  lands  for 
those  lost  to  the  States  under  the  original  grants 
because  of  settlement,  because  of  tlieir  inclusion  in 
Indian  or  other  reservations,  or  because  of  their 
mineral  character.  (See  43  U.S.C,  1946  ed.,  sec. 
851  ct  seq.) 

It  is  against  this  background  that  the  amendment 
of  section  7  on  June  26,  1936,  must  be  considered. 
As  amended,  section  7  (43  U.S.C,  1946  ed.,  sec. 
315f)  ,  in  so  far  as  it  is  pertinent  to  this  discussion, 
provides: 

"*  *  *  the  Secretary  of  the  Interior  is  hereby 
authorized  in  his  discretion,  to  examine  and 
classify  any  lands  withdrawn  or  reserved  by 
Executive  order  of  November  26,  1934  (num- 
bered 6910) ,  and  amendments  thereto,  and 
Executive  order  of  February  5,  1935  (num- 
bered 6964)  or  within  a  grazing  district,  which 
are  more  valuable  and  suitable  for  the  produc- 
tion of  agricultural  crops  than  for  the  produc- 
tion of  native  grasses  and  forage  plants,  or  more 
valuable  or  suitable  for  any  other  use  than  for 
the  use  provided  for  under  this  Act,  or  proper 
for  acquisition  in  satisfaction  of  any  outstand- 
ing lien,  exchange  or  script  rights  or  land 
grants,  and  to  open  such  lands  to  entry,  selec- 
tion, or  location  for  disposal  in  accordance 
with  such  classification  under  applicable  pub- 
lic-land laws  *  *  *." 

The  section  added  to  the  category  of  lands  which 
the  Secretary  might,  in  his  discretion,  examine  and 
classify  those  lands  withdrawn  by  the  two  general 
withdrawal  orders  and  authorizes  the  examination, 
classification,  and  opening  of  those  lands  which  he 
finds  to  be  "more  valuable  or  suitable  for  any  other 
use  tlian  for  the  use  provided  for  in  this  Act,  or 
proper  for  acquisition  in  satisfaction  of  any  out- 
standing lieu,  exchange  or  script  rights  or  land 
grants."  Nothing  in  the  section  indicates  that  the 
exchanges  provided  for  in  section  8  (c)  are  within 
its  scope. 

The  section  permits  classification  for  the  satis- 
faction of  outstanding  exchange  rights.  It  thus 
embraces  only  those  exchange  rights  which  had 
previously  been  granted.  It  does  not  include  the 
right  not  previotisly  enjoyed  by  the  States  to  ex- 
change lands  which  they  owned  with  the  United 
States,  conferred  by  Section  8  (c)  . 
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A  construction  of  section  7  to  permit  the  classifi- 
cation of  lands  outside  of  grazing  districts  applied 
for  by  States  under  section  8  (c)  of  the  act  would 
be  inconsistent  with  the  stated  purpose  of  section 
8  (c)  .  The  power  to  classify  in  one's  discretion  im- 
plies the  power  to  refuse  to  classify.  Thus  by  a 
refusal  to  classify  or  by  a  classification  for  another 
purpose  than  a  State  exchange,  a  State's  application 
could  be  defeated.  Surely  it  cannot  have  been  in- 
tended to  permit,  by  means  of  the  power  to  classify, 
the  rejection  of  the  piivilege  confeiTed  under  section 
8  (c)  .  A  more  reasonable  construction  of  section  7 
is  that  lands  applied  for  under  section  8  (c)  are 
not  within  the  scope  of  the  classification  power 
conferred. 

I  conclude,  therefore,  that  the  autliority  of  the 
Secretary  of  the  Interior  under  section  7  of  the 
Taylor  Grazing  Act,  as  amended,  to  classify  lands 
does  not  extend  to  lands  outside  of  a  grazing  dis- 
trict which  are  applied  for  by  a  State  under  section 
8  (c)  of  the  Taylor  Grazing  Act. 


Clarence  A.  Davis, 

Solicitor. 


March  11,  1954 


Approved:  Orme  Lewis 
Assistant  Secretary  of  the  Interior 


Tribal  Board  of  Health— Adoption  of  Nevada 
State  Laws  by  Tribe 


January  19,  1954. 


Meniorandrtm 


To:  Assistant  Secretary  Lewis 

From:        The  Solicitor 

Subject:     Adoption  of  Nevada  State  Health  Code 
by  Shoshone-Paiute  Tribe 

On  October  21,  1953,  the  Shoshone  Paiute  Busi- 
ness Council  enacted  an  ordinance  adopting  the 
Nevada  State  Health  Code. 

In  the  Bureau  of  Indian  Affairs  this  tribal  enact- 
ment has  been  interpreted  as  an  exercise  of  the 
power  of  the  Council  under  section  1  (k)  of  Article 
VI  of  the  tribal  constitution,  which  emp>owers  the 
council  to  adopt  ordinances  on  the  subject  of  law 
and  order,  and  a  letter  has  been  prepared  for  de- 
partmental signature  in  which  the  enactment  is 
rescinded  on  the  ground  that  it  would  require  the 
tribal  coimcil  to  set  up  a  tribal  Board  of  Health 
similar  to  the  State  board  to  enforce  the  State  health 
law.  On  this  theory,  the  time  for  rescission  would 
expire  today. 


It  is  believed,  however,  that  the  tribal  enactment 
has  been  misconstrued.  It  would  appear  to  make 
provision  for  the  enforcement  of  the  State  health 
laws  on  the  reservation  by  the  State  Board  of  Health 
pursuant  to  the  act  of  February  15,  1929  (45  Stat. 
1185),  as  amended  (25  U.S.C,  1946  ed.,  sec.  231), 
which  permits  State  health  laws  to  be  adopted  by 
tribal  governing  bodies  with  the  approval  of  the 
Secretary  of  the  Interior  under  such  rules  and  reg- 
ulations as  he  may  prescribe.  Under  the  statute, 
however,  the  State  health  law  may  not  be  applied 
on  a  reservation  where  "a  duly  constituted  govern- 
ing body  exists  until  such  body  has  adopted  a  resolu- 
tion consenting  to  such  application."  Section  84.78 
of  25  CFR,  which  regulates  the  hospital  and  medi- 
cal care  of  Indians,  permits  tribes  organized  under 
the  Indian  Reorganization  Act  to  adopt  State 
health  laws,  subject  to  the  approval  of  the  Secretary 
of  the  Interior.  Any  resolution  adopted  pursuant  to 
the  act  of  February  15,  1929,  and  the  regulation,  is 
thus  not  subject  to  rescission  within  90  days  as  pro- 
vided in  the  tribal  constitution.  It  may  be  approved 
at  any  time. 

It  is  recommended  that  you  sign  the  substitute 
letter  prepared  in  this  office  for  your  signature.  In 
this  letter  the  tribal  resolution  is  approved. 

Clarence  A.  Davis, 

Solicitor. 


Yellowtail  Dam— Condemnation 
OF  Indian  Lands 


M-36I48    (Supp.) 


February  3,  1954. 


Crow  Indian  Tribe— Indian  Tribal  Lands— Yellow- 
tail  Project. 

Section  9  of  the  act  of  June  28,  1946  (60  Stat.  333, 
336)  which  prohibits  "further  construction  work 
on  the  Crow  reservation  without  the  consent  of 
the  Crow  tribe  and  the  irrigation  districts 
affected"  applies  only  to  the  extension  of  an 
existing  irrigation  system  on  the  Crow  reservation 
and  is  not  applicable  to  the  construction  of  the 
Yellowtail  dam. 

The  Congress  has  specifically  authorized  the  Yel- 
lowtail dam  as  a  reclamation  and  power  develop- 
ment and  has  provided  that  in  undertaking  the 
project  and  carrying  out  his  plans,  the  Secretary 
shall  be  governed  by  the  Federal  Reclamation 
Law  (Flood  Control  Act  of  1944,  58  Stat.  887)  . 
Section  7  of  the  organic  Reclamation  Act  of  June 
17,  1902   (32  Stat.  388)   gives  the  Secretary  of  the 
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Interior    express    authority    to    condemn    lands 
needed  for  a  reclamation  project. 

Memorandum 

To:  The  Secretary 

From:        The  Solicitor 

Subject:     Condemnation   of   Indian   lands   needed 

for   the  Yellowtail   Dam   and    Reservoir 

Site 

On  October  27,  1952,  this  office  released  an  opin- 
ion (M— 36148)  to  the  Secretary  in  which  the  con- 
clusion was  reached  that  because  of  section  9  of  the 
act  of  June  28,  1946  (60  Stat.  333,  336) ,  the  United 
States  is  without  power  to  construct  the  Yellowtail 
dam  and  reservoir  on  Crow  Indian  tribal  lands, 
and  that  despite  specific  authorization  of  the  dam 
in  the  Flood  Control  Act  of  1944,  it  cannot  be  built. 

An  extensive  examination  of  this  entire  situation 
has  been  made  by  this  Department  and  the  follow- 
ing conclusions  arrived  at: 

a.  The  Yellowtail  dam  and  reservoir  was  spe- 
cifically authorized  and  approved  by  the  Congress 
as  a  part  of  the  Flood  Control  Act  of  1944. 

b.  The  previous  opinion  of  this  Department  is 
largely  based  upon  a  provision  of  the  act  of  June 
8,  1946,  which  said: 

"No  further  construction  work  on  the  Crow 
Indian  Reservation  shall  be  undertaken  by  the 
United  States  without  the  prior  consent  of  (1) 
the  Crow  Tribe,  (2)  tlie  irrigation  district  or 
districts  affected,  and  (3)  the  Congress  of  the 
United  States." 

Taken  alone  and  by  itself,  this  language  might 
be  construed  to  prevent  tlie  construction  of  the 
Yellowtail  dam  on  the  Crow  Indian  reservation.  An 
examination  of  that  act  and  of  its  history,  however, 
gives  a  different  meaning  to  the  language  above  set 
forth. 

To  understand  the  act,  it  is  necessary  to  recall 
that  there  is  an  already  existing  Crow  Irrigation 
project  on  the  reservation,  and  that  the  Crows  had 
previously  complained  to  the  Congress  that  they 
were  not  in  favor  of  the  extension  of  that  project; 
that  they  were  being  given  irrigation  systems  which 
they  did  not  want,  to  irrigate  lands  which  they  did 
not  wish  to  irrigate,  etc. 

Attention  should  first  be  directed  to  the  title  of 
the  act  of  1946,  which  is  "To  provide  for  adjust- 
ments in  connection  with  Crow  Irrigation  project. 
Crow  Indian  Reservation,  Montana."  The  act, 
therefore,  obviously  was  intended  to  apply  to  the 
existing  irrigation  project,  and  no  mention  of  the 
Yellowtail  dam  is  made  in  the  title  or  the  body  of 


the  act.   Furthermore,   this  Department   in   its   re- 
ports on  the  bill  stated: 

"Section  9  of  the  bill  would  prevent  new 
construction  on  the  Crow  project  without  the 
prior  consents  and  replacement  contracts  re- 
quired thereunder." 

Still  further,  the  committee  reports  of  the  House 
and  Senate  indicate  clearly  that  the  Yellowtail  dam 
was  not  in  the  contemplation  of  the  Congress  in 
connection  with  the  1946  act. 

It  is  considered  most  unlikely  that  this  language, 
primarily  relating  to  another  matter,  was  intended, 
without  any  specific  reference  to  it,  to  prohibit  con- 
struction of  the  Yellowtail  dam,  which  Congiess 
had  just  specifically  authorized  at  the  previous  ses- 
sion. Certainly  it  is  not  to  be  lightly  inferred  that 
an  act  with  this  background  and  with  no  reference 
to  the  specific  previous  authorization  of  the  Yellow- 
tail dam  was  intended,  by  language  which  is  at 
least  ambiguous,  to  repeal  a  specific  authorization 
of  the  Congress. 

c.  There  can  be  no  question  that  the  United 
States  possesses  the  inherent  right  of  eminent  do- 
main in  the  lands  required  for  the  construction  of 
this  project,  even  though  they  be  tribal  lands  of 
the  Crows.  To  hold  otherwise  is  to  say  that  the 
Crow  nation  holds  land  in  a  more  sacred  title  than 
do  any  other  landowners  in  the  United  States,  in- 
cluding the  States  themselves  and  their  political 
subdivisions. 

d.  It  also  seems  apparent  that  the  United  States 
has  the  authority  to  condemn  the  Indian  tribal 
lands  of  the  Crows  and  that  further  congressional 
action  is  not  required.  The  Congress  has  specifically 
authorized  the  Yellowtail  dam  as  a  reclamation  and 
power  development  and  has  provided  that  in  under- 
taking such  projects  the  Secretary  of  the  Interior 
shall  be  governed  by  the  Federal  Reclamation  Laws 

(Flood  Control  Act  of  1944,  58  Stat.  887) .  Section 
7  of  the  Reclamation  Act  of  1902  (32  Stat.  388) 
grants  specific  authority  to  the  Secretary  of  the 
Interior  to  acquire  property  in  the  name  of  the 
United  States  by  condemnation  when  needed  for  a 
reclamation  project.  It  is  also  pertinent  that  the 
Yellowtail  dam  was  one  of  the  dams  in  the  Missouri 
Basin  for  which  appropriations  for  that  general 
Basin  program  have  been  made.  It  might  be  true 
that  congressional  action  specifically  reciting  that 
the  act  of  1946  was  not  intended  to  affect  the  Yel- 
lowtail dam  would  clear  up  the  supposed  ambiguity 
in  the  situation,  but  in  my  opinion  such  an  am- 
biguity does  not  actually  exist  when  proper  evalua- 
tion of  the  background  and  purposes  of  the  1946  act 
is  taken  into  consideration. 
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e.  If  there  is  any  validity  in  the  views  previously 
expressed  by  this  Department  to  the  effect  that  this 
1946  act  prohibits  the  construction  of  the  Yellowtail 
dam,  it  will  be  very  simple  indeed  to  plead  that 
fact  in  an  answer  to  the  first  condemnation  suit  that 
is  brought,  and  ithe  matter  can  tlien  be  judicially 
determined,  a  procedure  which  would  probably  re- 
sult in  any  event,  no  matter  what  legislation  the 
Congress  might  enact. 

For  all  of  the  foregoing  reasons,  therefore,  it  is 
my  opinion  that  there  is  authority  in  the  Depart- 
ment to  proceed  with  the  construction  of  the  Yel- 
lowtail dam  and  to  bring  such  condemnation  ac- 
tions as  may  be  necessary  under  the  provisions  of 
the  existing  reclamation  laws  to  acquire  possession 
and  title  thereto. 

Clarence  A.  Davis, 

Solicitor. 


Colorado  River  Indian 
Reservation  Development 


M-36200 


February  12,  195-1. 


Tribal  Ownership  of  Lands— Ordinances  Constitut- 
ing Enforceable  Contract  on  the  Part  of  the 
Government. 

Subject  to  judicial  determination  in  pending  liti- 
gation, it  is  believed  that  the  lands  of  the  Colo- 
rado River  Reservation  are  held  in  trust  by  the 
United  States  for  the  benefit  of  the  members 
of  all  tribes  of  the  Colorado  River  and  its 
tributaries  who  have  or  who  may  be  located 
thereon  under  Federal  authority. 

The  ordinance  of  the  Colorado  River  Indian  Tri- 
bal Council  permitting  the  settlement  by  the 
Navajo  and  Hopi  on  the  reservation  constitutes 
an  enforceable  agreement  on  the  part  of  the 
United  States   Government. 

Memorandum 

To:  Assistant  Secretary  Lewis 

From:        The  Solicitor 

Subject:     Colorado  River  Indian  Reservation  De- 
velopment 

This  is  responsive  to  your  letter  of  January  5, 
1954,  requesting  my  opinion  on  five  specific  ques- 
tions regarding  the  legal  status  of  the  develop- 
ment of  the  Colorado  River  Indian  Reservation. 

Question  No.  1  calls  for  an  opinion  of  the  tribal 
ownership  by  the  Colorado  River  Indian  Tribes. 
Solicitor  Margold  wrote  a  series  of  three  opinions 


for  the  Commissioner  of  Indian  Affairs  in  1936, 
copies  of  which  are  among  the  attached  papers.  It 
was  stated  at  that  time,  although  the  reservation 
was  legislatively  created  in  1865  for  the  Indians  of 
the  Colorado  River  and  its  tributaries,  the  lapse  of 
a  period  of  over  70  years  without  the  location  of 
any  other  tribes  thereon,  coupled  with  subsequent 
legislation  and  Executive  orders  creating  separate 
reservations  for  each  tribe  within  the  Colorado 
River  watershed,  has  had  the  effect  of  abandon- 
ment of  the  original  purpose  for  which  the  reser- 
vation was  created.  He  concluded  that  the  mem- 
bers of  the  Mohave  and  Chemehuevi  Tribes  who 
had  been  in  actual  occupancy  of  the  lands  of  the 
Colorado  River  Reservation  had  succeeded  to  the 
ownership  under  a  Federal  trusit  to  the  exclusion 
of  the  other  Indian  tribes  along  the  Colorado  River 
and    its    tributaries. 

The  argument  of  Solicitor  Margold  in  1936  was 
possibly  strengthened  by  the  Supreme  Court  in 
United  Slates  v.  Santa  Fe  Pacific  R.  Co.  in  1941 
(see  314  U.S.  339)  ,  which  considers  to  some  extent 
the  act  of  March  3,  1865  (13  Stat.  559),  creating 
the  Colorado  River  Reservation  for  the  benefit  of 
the  Indians  of  said  river  and  its  tributaries.  The 
Court  observed  that  although  the  purpose  of  locat- 
ing Indians  of  the  Colorado  River  watershed  was 
expressed  in  that  act  it  only  amounted  to  an  offer 
of  lands  to  those  Indians.  In  other  words,  the  crea- 
tion of  the  Colorado  River  Reservation  did  not 
per  se  extinguish  any  Indian  title  which  the  In- 
dians claimed  to  lands  outside  that  reservation  as 
it  did  not  vest  any  title  in  them,  at  least  in  their 
failure  to  locate  thereon.  However,  in  1881,  the 
Walapais  requested  that  a  separate  reservation  be 
created  for  them  and  in  1883  an  Executive  order 
creating  the  Walapai  Indian  Reservation  was 
signed  by  President  Arthur.  As  to  this  reservation 
for  the  Walapais,  the  Court  said: 

"*  *  *  But  in  view  of  all  the  circumstances, 
we  conclude  that  its  creation  at  the  request  of 
the  Walapais  and  its  acceptance  by  them 
amoimted  to  a  relinquishment  of  any  tribal 
claims  to  lands  which  they  might  have  had 
outside  that  reservation  and  that  that  relin- 
quishment was  tantamount  to  an  extinguish- 
ment by  'voluntary  cession'  within  the  mean- 
ing of  section  2  of  the  Act  of  July  27,  1866. 
*  *  *  In  terms  of  this  historical  setting,  it  can- 
not now  be  fairly  implied  that  tribal  rights  of 
the  Walapais  in  lands  outside  the  reservation 
were  preserved." 

In  the  light  of  this  case,  it  can  be  argued  that  the 
Navajo,  the  Hopis,  and  all  the  other  itribes  along 
the  Colorado  River  and  its  tributaries  for  whom 
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separate  reservations  have  been  created  must  be 
deemed  to  have  relinquished  their  claims  to  all 
lands  lying  beyond  the  boundaries  of  their  sep- 
arate reservations.  Therefore,  their  acceptance  of 
other  reservations  has  divested  them  of  their  right 
to  share  in  the  ownership  of  the  Colorado  River 
Indian  Reservation. 

There  is  another  side  to  the  argument,  however, 
having  in  mind  the  following  sentence  expressed 
by  the  Court:  "But  an  extinguishment  cannot  be 
lightly  implied  in  view  of  the  avowed  solicitude  of 
the  Federal  Government  for  the  welfare  of  its  In- 
dian wards." 

It  appears  in  the  Santa  Fe  Pacific  case  that  the 
Walapais  were  attempting  to  quiet  title  in  lands 
outside  the  Walapai  Reservation  which  the  rail- 
road claimed  under  the  act  of  July  27,  1866  (14 
Stat.  292) ,  which  provided:  "The  United  States 
shall  extinguish,  as  rapidly  as  may  be  consistent 
with  public  policy  and  the  welfare  of  the  Indians, 
and  only  by  their  voluntary  cession,  the  Indian  title 
to  all  lands  falling  under  the  operation  of  this  act 
and  acquired  in  the  donation  to  the  road  named 
in  the  act."  It  is  at  once  apparent  that  Congress 
expressed  its  intent  in  the  act  of  1866  to  extinguish 
Indian  titles  to  certain  railroad  lands.  To  the  con- 
trary, however,  Congress  created  the  Colorado  River 
Reservation  for  the  benefit  of  all  Indians  of  the 
Colorado  River  watersihed,  and  the  plain  intent  was 
to  create  rather  than  to  extinguish  Indian  titles  to 
those  lands.  The  1865  act  was  construed  to  be  an 
offer.  It  is  fundamental  that  an  offer  may  be  ac- 
cepted at  any  time  until  it  is  withdrawn.  There 
was  never  a  withdrawal  of  the  offer  expressed  by 
the  1865  act.  It  stands  today  as  it  originally  stood. 
To  illustrate  further,  let  us  assume  arguendo  that 
the  Navajos  never  claimed  any  title  or  right  to  the 
lands  which  are  now  in  the  Colorado  River  Reser- 
vation. When  they  entered  into  a  treaty  in  1868 
(15  Stat.  667-672)  ,  expressly  relinquishing  their 
claims  to  all  lands  not  within  the  Navajo  Reserva- 
tion, can  it  be  said  that  they  relinquished  for  all 
time  the  right  to  accept  an  offer  of  new  lands  which 
they  had  never  claimed?  Clearly,  if  the  offer  were 
made  subsequent  to  their  treaty  there  was  no  re- 
linquishment. Likewise,  where  the  offer  has  been 
kept  open  after  all  tribes  affected  had  obtained 
separate  reservations  in  one  form  or  another,  there 
is  a  very  serious  doubt  that  Congress  intended  them 
to  be  foreclosed  from  ever  occupying  the  Colorado 
River  Reservation.  This  matter  deserves  far  more 
direct  consideration  than  was  given  in  the  Santa 
Fe  Pacific  case.  Indeed,  Congress  might  at  any  time 
take  some  further  action  which  will  greatly  en- 
lighten the  question,  and  perhaps  it  already  has  in 
recent  years. 


The  question  of  ownership  of  the  Colorado  River 
Indian  Reservation  is  further  complicated.  As  you 
apparently  suspected,  the  ownership  of  the  Colo- 
rado River  Indians  is  very  definitely  in  litigation 
and  the  ultimate  outcome  can  by  no  means  be  pre- 
dicted at  this  time.  Case  No.  283,  in  the  Indian 
Claims  Commission,  and  Case  No.  424—52,  in  the 
Court  of  Claims,  both  involve  claims  filed  by  the 
Colorado  River  Indians  arising  out  of  the  coloniza- 
tion of  other  Indians  on  the  Colorado  River  Indian 
Reservation.  In  its  answer  to  each  claim,  the  De- 
partment of  Justice  has  taken  the  position  that  the 
Colorado  River  Reservation  was  created  for  the 
benefit  of  a  class  of  Indians;  that  the  puipose  has 
never  been  aljandoned;  and  that  the  words  of  the 
act  of  1865  did  not  operate  to  convey  any  com- 
pensable title  to  any  of  the  Indian  tribes. 

Passing  now  to  Question  No.  2,  former  Solicitor 
White  in  a  memorandum  to  the  Secretary  dated 
Februai7  26,  1952,  stated  that  Ordinance  No.  5  of 
the  Colorado  River  Indian  Tribes  was  contractual 
in  its  nature,  and  was  not  subject  to  the  referendum 
provision  of  the  tribal  constitution. 

While  Ordinance  No.  5  is  not  by  its  terms  an 
express  agreement  between  the  Colorado  River  In- 
dian Tribes  and  the  Government,  it  can  easily  be 
said  to  constitute  an  offer  which  was  accepted  by  an 
overt  act  on  the  part  of  the  Government.  Congress 
has  appropriated  money  which  has  been  used  on 
the  projects  required  under  Ordinance  No.  5. 
Whether  Congress  has  an  imqualified  right  to  re- 
locate Navajos  and  Hopis  on  the  Colorado  River 
Reservation  without  making  any  contract  with  the 
Colorado  River  Indian  Tribes  will  be  judicially  de- 
termined for  nothing  appears  in  the  legislative  his- 
tory of  the  Navajo-Hopi  Rehabilitation  Act  of  1950 
(64  Stat.  44—47)  ,  which  indicates  the  precise  intent 
of  Congress.  However,  the  Colorado  River  Indian 
Triiies  offered  more  than  lands  on  the  reservation 
by  Ordinance  No.  5.  In  addition,  they  offered  to 
adopt  the  Indians  colonized. 

On  the  Government's  side  of  the  bargain,  the 
consideration  expressed  was  to  be  the  subjugation 
of  15,000  acres  of  land  within  the  Northern  Reserve 
(occupied  entirely  by  the  Colorado  River  Indians) 
and  supplying  them  witli  adequate  irrigation  and 
drainage  facilities  at  no  cost  to  the  tribes.  This 
project  is  substantially  completed  at  this  time.  As 
near  as  I  can  conclude  from  information  supplied 
by  the  Bureau  of  Indian  Affairs,  about  13,350  acres 
out  of  15,000  have  been  completed  at  this  time. 

In  conclusion,  although  the  question  of  owner- 
ship of  the  unallotted  lands  of  the  Colorado  River 
Reservation  is  unsettled  at  this  time.  Congress  has 
in  the  Navajo-Hopi  Rehabilitation  Act  of  1950 
certainly  indicated  its  intent  to  carry  out  a  policy 
of  relocation  of  Navajo  and  Hopi   Indians   there. 
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Therefore,  until  it  is  declared  to  be  illegal,  the 
Secretary  of  the  Interior  is  bound  to  carry  out  the 
policy  of  Congress  as  an  administrator,  and  in  do- 
ing so  to  approve  further  expenditures  for  that 
purpose. 

Clarence  A.  Davis, 

Solicitor. 
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Indian  Lands— Allotted  and  Heirship  Lands— Issu- 
ance of  Patents  in  Fee— Necessity  for  applications 
—Discretion  of  Secretary  of  the  Interior— Effects 
of  Issuance  of  Patents  in  Fee— Termination  of 
Indian  Trusteeship— Civil  and  Criminal  Juris- 
tion  over  Patent  in  Fee  Indians. 

The  statutes  authorizing  the  Secretary  of  the  In- 
terior to  issue  patents  in  fee  to  Indian  allottees 
or  to  the  heirs  of  such  allottees  do  not  permit 
him  to  issue  such  patents  unless  the  allottee 
or  his  heirs  have  made  an  application  for  the 
issuance  of  such  patents.  As  the  issuance  of  a 
patent  in  fee  abrogates  the  tax  exemption  of  the 
land  covered  by  the  patent,  the  retjuirement  of 
an  application  by  the  allottee  or  his  heirs  must 
be  implied. 

The  issuance  of  patents  in  fee  to  Indian  allottees 
or  their  heirs  do  not  result  in  extinguishing 
Indian  guardianship  or  trusteeship,  since  the  re- 
strictions on  the  alienation  of  allotted  lands  are 
in  the  nature  of  covenants  with  the  land,  and 
are  not  personal  to  the  allottee.  As  long  as  a 
patent-in-fee  Indian  maintains  his  tribal  rela- 
tions, he  is  entitled  to  the  same  consideration 
and   services   as  other   members   of   his    tribe. 

Under  the  statutes  authorizing  the  Secretary  of  the 
Interior  to  issue  patents  in  fee  to  Indian  allot- 
tees or  their  heirs,  he  has  a  wide  area  of  discre- 
tion, and  the  issuance  of  such  patents  may  not 
be  compelled  by  mandamus  even  if  a  showing 
of  competency  can  be  made,  for  the  Secretary 
may  legitimately  consider  other  factors  than 
comi^etency,  such  as  the  effect  of  the  issuance  of 
a  patent  in  fee  upon  the  consolidation  of  Indian 
lands. 

When  an  Indian  to  whom  a  trust  patent  has  been 
issued  under  the  General  Allotment  Act  receives 
a  patent  in  fee  for  the  whole  of  his  allotment,  he 


becomes  subject  to  the  laws,  both  civil  and  crim-  W 
inal,  of  the  State  of  his  residence,  notwithstand-  V 
ing  the  fact  that  he  may  subsequently  come  into  w 
the   possession   of  other   trust   lands  by   inherit-  |jl 
ance,  or  devise,  or  further  allotment  of  surplus 
lands,  subject  to  the  cjualification,  however,  that 
he  does  not  become  amenable  to  State  jurisdic- 
tion  with    respect    to    those    matters   which    are 
reserved  to  Federal  jurisdiction  by  Federal  stat- 
utes. 

The  death  of  an  Indian  allottee  does  not  in  itself 
terminate  the  trust  to  which  the  allotment  is 
subject,  and  while  the  Secretary  of  the  Interior 
may  issue  patents  in  fee  to  his  heirs,  he  is  not 
compelled  to  do  so,  and  may  not  do  so  unless 
the  competent  heirs  have  applied  for  the  same. 

Mciuorandiim 

To:  Assistant  Secretary  Lewis 

From:        The  Solicitor 

Subject:     Letter   from   Paul   L.   Fickinger  relating 
to  issuance  of  patents  in  lee 

This  responds  to  your  menrorandum  of  Septem- 
ber 8  relating  to  a  letter  dated  September  17,  1952, 
from  Mr.  Paul  L.  Fickinger,  Area  Director  of  the 
Billings  Area  Office  of  the  Bureau  of  Indian  Af- 
fairs, to  Mr.  Dillon  S.  Myer,  who  was  then  Com- 
missioner of  Indian  Affairs. 

This  office  has  been  advised  that  while  no  re- 
sponse was  ever  formally  made  to  the  lettei-,  the 
questions  raised  therein  were  informally  discussed 
with  Mr.  Fickinger  when  he  came  to  Washington 
shortly  after  the  letter  was  received,  and  it  was 
explained  to  him  that  his  impression  that  Indian 
trusteeship  could  be  extinguished  by  exercising  the 
powers  conferred  upon  the  Secretary  of  the  Inte- 
rior by  existing  legislation  was  not  well  founded. 
I  believe  that  the  explanation  so  given  him  was 
correct. 

Mr.  Fickinger  in  his  letter  called  attention  to  two 
statutes  which,  he  believed,  would  make  it  possible 
to  issue  patents  in  fee  to  competent  Indians, 
whether  or  not  they  made  application  for  the  issu- 
ance of  such  patents.  He  refers  to  the  acts  of  May 
8,  1906  (34  Stat.  182,  25  U.S.C.,  1946  ed.,  sec.  349) , 
amending  section  6  of  the  General  Allotment  Act 
of  February  8,  1887  (24  Stat.  390)  ,  which  provided  i 
that  the  Secretary  of  the  Interior  "may,  in  his  dis-  '  | 
cretion,  and  he  is  authorized,  whenever  he  shall  be 
satisfied  that  any  Indian  allottee  is  competent  and 
capable  of  managing  his  or  her  affairs  at  any  time 
to  cause  to  be  issued  to  such  allottee  a  patent  in 
fee  simple  *  *  *,"  and  to  the  act  of  May  29,  1908 
(35  Stat.  444,  25  U.S.C,  1946  ed.,  sec.  404),  which 
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provided  that  the  Secretary  of  the  Interior  "shall 
ascertain  the  legal  heirs"  of  deceased  allottees,  and 
"if  satisfied  of  their  ability  to  manage  their  own 
affairs  shall  cause  to  be  issued  in  their  names  a 
patent  in  fee  simple"  for  their  lands. 

It  is  true  that  neither  the  act  of  May  8,  1906, 
nor  tlie  act  of  May  29,  1908,  in  terms  requires  that 
an  application  for  a  patent  in  fee  must  be  made 
by  the  allottee  or  heirs  of  an  allottee,  but  the 
courts  have  nevertheless  held  that  a  patent  in  fee 
may  not  properly  be  issued  by  the  Secretary  of  the 
Interior  under  authority  of  the  cited  acts  without 
the  application  or  consent  of  the  allottee.  It  had 
previously  been  held  in  Choate  v.  Trapp,  224  U.S. 
665  (1912) ,  that  the  tax  exemption  of  allotted 
lands  was  a  vested  right  of  the  allottees,  and  could 
not  constitutionally  be  abrogated  even  by  Congress. 
As  the  issuance  of  a  patent  in  fee  would  abrogate 
the  tax  exemption,  the  courts  held  that  a  require- 
ment of  an  application  by  the  allottee  must  be 
implied.^  Most  of  the  court  contests  were  an  out- 
growth of  the  issuance  by  the  Department  of  thou- 
sands of  fee  patents  in  1918  and  the  following  years 
without  the  application  or  consent  of  the  allottees 
in  an  effort  to  hasten  their  emancipation."  After 
the  courts  had  held  that  the  issuance  of  the  forced 
fee  patents  was  not  authorized,  Congressional  rec- 
ognition of  that  principle  was  given  in  legislation 
authorizing  their  cancellation  by  the  Secretary  of 
the  Interior  in  cases  in  which  the  lands  had  not 
been  mortgaged  or  sold.^ 

The  act  of  May  8,  1906,  in  so  far  as  it  applies 
to  the  issuances  of  patents  in  fee  to  the  heirs  of 
deceased  allottees,  was  virtually  superseded,  more- 
over, by  the  act  of  May  29,   1908,^  which  in  turn 


'See  United  States  v.  Chehalis  Couiily  217  Fed.  28  (D.C. 
Wash.,  1914)  ;  Morrouf  v.  United  States,  243  Fed.  854  (CCA. 
8th,  1917)  :  United  States  v.  Benewah  County,  290  Fed.  628 
(CCA.  9th.  1923)  ;  United  States  v.  Dewey  County,  14  F. 
(2d)  784  (D.CS.D..  1926)  ;  United  States  v.  Comanche 
County,  6  Fed.  Supp.  401  (D.C.  Okla.,  1934)  ;  Board  of  Com- 
missioners of  Caddo  County  v.  United  States,  87  F.  (2d)  .5.5 
(CCA.  10th,  1936)  ;  United  States  v.  Board  of  Commissioner 
of  Pawnee  County,  13  Fed.  Supp.  641  (D.C.  Okla.,  1936)  ; 
United  States  v.  Ferry  County,  24  Fed.  Supp.  399  (D.C. 
Wash.,  1938)  ;  United  States  v.  Nez  Perce  County,  95  F.  (2d) 
232  (CCA.  9th,  1938)  ;  United  State  v.  Lewis  County,  95 
F.  (2d)  236  (CCA.  9th.  1938)  :  Glacier  County  v.  United 
States,  99  F.  (2d)  733  (CCA.  9th,  1938)  ;  Board  of  Commis- 
sioners of  Jackson  County  v.  United  States,  100  F.  (2d)  929 
(CCA.  10th,  1938)  . 

^For  a  history  of  this  episode,  see  H.  Rep.  No.  669,  76th 
Cong.  1st  sess. 

'Act  of  February  26,  1927  (44  Stat.  1247)  ,  as  amended  by 
the  act  of  February  21,  1931  (46  Stat.  1205);  United  States 
V.  Nez  Perce  County,  Idaho,  95  F.  (2d)  232,  236  (CCA. 
9th,  1938)  . 

'See  case  of  Joseph  Black  Bear,  38  L.D.  422  at  424. 


was  practically  superseded  by  sections  1  and  2  of 
the  act  of  June  25,  1910  (36  Stat.  855,  856),  as 
amended  by  the  act  of  February  14,  1913  (25 
U.S.C,  1946  ed.,  sees.  372  and  373) .  This  act 
authorized  the  Secretary  of  the  Interior  to  deter- 
mine the  heirs  of  deceased  allottees,  and  permitted 
allottees  to  make  wills  dis{X)sing  of  their  allotments 
with  the  approval  of  the  .Secretary  of  the  Interior; 
and  also  authorized  the  Secretary  to  issue  patents 
in  fee  to  competent  heirs  or  devisees,  or  to  cause 
their  lands  to  be  sold  or  partitioned  under  certain 
circumstances.'  Although  the  1910  act,  like  the 
preceding  legislation,  was  silent  on  the  question 
whether  a  patent  in  fee  could  be  issued  to  the 
heirs  of  a  deceased  allottee  without  their  applica- 
tion or  consent,  it  has  been  held  that  a  patent  in 
fee  could  not  be  issued  to  an  heir  of  an  allottee 
unless  he  had  made  application  for  the  same." 

Moreover,  even  if  patents  in  fee  could  be  issued 
to  allottees  or  the  heirs  of  allottees  without  their 
application  or  consent,  such  action  would  not  re- 
sult in  extinguishing  Indian  guardianship,  or  trus- 
teeship. A  patent  in  fee  Indian,  who  maintains  his 
tribal  relations,  is  entitled  to  the  same  considera- 
tion and  services  as  other  members  of  his  tribe. 
The  reason  for  this  is  that  the  restrictions  on  the 
alienation  of  allotted  lands  are  in  the  nature  of 
covenants  running  with  the  land,  and  are  not  per- 
sonal to  the  allottee.  Thus,  the  issuance  of  a  patent 
in  fee  to  an  Indian  does  not  betoken  complete 
emancipation  but  merely  enables  the  patentee 
freely  to  alienate  the  particular  tract  of  land  cov- 
ered by  the  patent.  If  he  inherits  other  land,  he 
cannot  alienate  such  land,  unless  another  patent 
in  fee  is  issued  to  him." 

On  the  basis  of  Mr.  Fickinger's  letter,  you  have 
formulated  three  particular  legal  questions  relating 
to  the  issuance  of  patents  in  fee  and  their  effect. 

The  first  of  these  questions  is  whether  under 
existing  law  the  Secretary  of  the  Interior  has  the 
power  to  issue  patents  in  fee  to  the  heirs  of  an 
allottee,  and  whether  he  must  do  this  in  the  event 
that  he  ascertains  that  an  heir  has  the  ability  to 
manage  his  own  affairs.  This  question  has  already 
been  partly  answered;  the  Secretary  does  have  the 
power  under  existing  law,  namely,  the  act  of  June 


■"'Under  section  1  of  the  1910  act.  the  Secretary  could  cause 
the  lands  to  be  sold  if  he  found  one  or  more  of  the  heirs  to 
be  incompetent. 

"See  United  States  v.  Ferry  County,  39  F.  Supp.  1007 
(D.C.  Wash.,  1941)  and  United  States  v.  AVz  Perce  County, 
Idaho,  95  F.    (2d)    232  (CCA.  9th,  1938)  . 

'See  Johnson  v.  United  States,  283  Fed.  954  (CCA.  8th, 
1922);  United  Slates  v.  Kilgore,  111  F.  (2d)  665  (CCA. 
10th,  1940)  . 
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25,  1910,  as  amended,'*  to  issue  patents  in  fee  to 
the  heirs  of  an  allottee,  provided  that  they  have 
made  application  for  the  issuance  of  such  patents, 
and  are  found  to  be  competent  to  manage  their 
own  affairs.  As  to  the  further  c|uestion  whether 
the  patents  in  fee  must  be  issued  by  the  Secretary 
to  such  heirs  as  he  finds  to  be  competent,  it  may 
be  said  that  the  Secretary  has  under  the  act  of 
June  25,  1910,  as  amended,  a  wide  area  of  discre- 
tion, notwithstanding  the  language  of  the  statute 
which  is  that  if  "the  Secretary  of  the  Interior  de- 
cides the  heir  or  heirs  of  such  decedent  competent 
to  manage  their  own  affairs,  he  shall  issue  to  such 
heir  or  heirs  a  patent  in  fee  for  the  allotment  of 
such  decedent."  In  the  context  of  the  whole  stat- 
ute, the  purpose  of  which  appears  to  be  to  confer 
large  discretionary  powers  on  the  Secretary,  it  is 
clear  that  the  word  "shall"  is  not  mandatory.  In 
law,  the  words  "shall"  and  "may"  are  often  con- 
vertible terms,  and  the  almost  identical  language  of 
the  act  of  May  8,  1906,  has  been  construed  by  the 
Department  and  by  the  courts  as  permissive  rather 
than  mandatory.^  Since  the  Secretary  must  be 
"satisfied"  of  the  competency  of  an  applicant  for 
a  patent  in  fee,  it  is  apparent  that  he  has  discre- 
tion. Indeed,  there  are  other  factors  than  com- 
petency that  may  legitimately  be  considered,  and 
have  been  considered,  by  the  Secretary  in  deciding 
whether  to  issue  a  patent  in  fee.  Thus,  it  has  been 
established  policy  to  consider  whether  the  issuance 
of  the  patent  would  adversely  affect  the  consolida- 
tion of  Indian  lands.  25  CFR  sec.  241.2(a)  ex- 
pressly declares  that  "the  issuance  of  a  patent  in 
fee  to  any  Indian  holding  land  under  a  trust  patent 
is  discretionary,"  and  subdivision  (c)  of  the  same 
section  of  the  regulations  provides  that  a  patent 
in  fee  may  be  denied  "when  the  land  applied  for 
lies  within  an  area  largely  occupied  and  used  by 
Indians  whose  lands  are  held  in  a  trust  or  re- 
stricted status." 

Your  second  specific  question  is  whether  an  In- 
dian, having  received  a  patent  in  fee  to  his  allot- 
ment becomes  subject  to  the  laws,  both  civil  and 
criminal,  of  the  State  in  which  he  resides,  notwith- 
standing the  fact  that  he  may  later  come  into  the 
possession  of  other  trust  lands.  The  answer  to  this 
question  would  seem  to  depend  upon  how  section  6 
of  the  General  Allotment  Act  of  February  8,  1887, 
as  amended  by  the  act  of  May  8,   1906,  is  read  in 


the  light  of  various  circumstances  luider  which  the 
question  might  arise.  Section  6,  as  amended,  de- 
clares that  at  the  expiration  of  the  trust  period 
and  when  the  lands  have  been  conveyed  to  the 
Indians  by  patent  in  fee  "then  each  and  every 
allottee  shall  have  the  benefit  of  and  be  subject  to 
the  laws,  both  civil  and  criminal,  of  the  State  or 
Territory  in  which  they  may  reside  *  *  *."  In 
the  first  place,  the  allotment  for  which  the  patent 
in  fee  has  been  issued  must  have  been  made  pur- 
suant to  the  General  Allotment  Act,  or  some  other 
allotment  act  which  embodies  its  provisions  by 
reference.^"  There  are,  however,  many  allotments 
which  have  not  been  so  made.  In  the  second  place, 
the  patent  in  fee  must  have  been  issued  to  the 
original  allottee  rather  than  to  an  heir  of  the 
allottee.  The  Department  has  held  that  an  Indian 
who  holds  an  allotment  by  inheritence  or  devise 
does  not  become  subject  to  the  criminal  laws  of  the 
State  of  his  residence  when  a  patent  in  fee  has  been 
issued  to  him.^'  and  the  same  conclusion  would 
seem  to  hold  with  respect  to  the  civil  laws  of  the 
State  of  his  residence.^-  In  the  third  place,  it  would 
seem  logical  to  hold  that  as  long  as  part  of  an 
original  allotment  is  still  held  in  trust  by  the 
United  States  for  an  allottee,  he  is  not  subject  to 
the  civil  or  criminal  laws  of  the  State  of  his  resi- 
dence even  though  a  patent  in  fee  has  been  issued 
to  him  for  the  remainder  of  his  allotment. ^^  In  the 
fourth  place,  the  allottee  to  whom  a  patent  in  fee 
has  been  issued  for  the  whole  of  his  original  allot- 
ment may  subsequently  receive  another  allotment 
in  trust  by  neither  inheritance  nor  devise  but  by 
virtue  of  the  enactment  of  a  statute  providing  for 
additional  allotments  from  the  surplus  lands  of 
the  tribe.  In  State  v.  Munroe,  274  Pac.  840  (Sup. 
Ct.  Mont.,  1929),  the  court  held  that  a  Blackfeet 
Indian  who  had  been  allotted  under  the  act  of 
March  1,  1907  (34  Stat.  1035),  and  received  a 
patent  in  fee  for  this  allotment,  was  subject  to 
State  criminal  jurisdiction,  notwithstanding  the 
fact  that  he  had  subsequently  received  a  trust  allot- 


"In  Sol.  Op.  M-.S6003,  dated  June  7,  1950  the  Depart- 
ment held  that  the  Secretary  also  has  the  power  to  issue 
patents  in  fee  under  the  act  of  May  14,  1948  (62  Stat.  236, 
25  U.S.C.,  1946  ed.,  sec.  483)  .  This  statute  expressly  pro- 
vides that  the  patent  in  fee  may  be  issued  "upon  application 
of   the   Indian    owner." 

»  See  cases  of  Joseph  Black  Bear,  38  L.D.  422  at  424,  and 
£.\  Parte  Pero,  99  F.    (2)   28,  34    (CCA.  7th,  19.38)  . 


"'See  Celesline  v.  United  States,  215  U.S.  278  (1909).  and 
Eugene  Sol  Louie  v.  United  States,  274  Fed.  47  (CCA.  9th, 
1921). 

"See  58  I.D.  455. 

'- A  contrai7  conclusion  was  reached  in  People  v.  Pratt,  80 
P.  (2d)  87  (Cal.)  .  However,  the  court  based  its  decision  on 
the  provisions  of  the  General  Allotment  Act,  as  amended, 
relating  to  the  issuance  of  patents  in  fee  to  "allottees."  The 
act  of  1910,  as  amended,  which  authorizes  the  issuance  of 
patents  in  fee  to  heirs,  and  which  contains  no  declaration 
that  the  issuance  of  the  patent  shall  subject  the  patentee 
to  the  laws  of  the  State,  was  neither  mentioned  nor  dis- 
cussed. 

'"There  appear,  however,  to  be  neither  departmental  nor 
judicial  decisions  on  this  point,  possibly  because  the  issuance 
of  a  patent  in  fee  for  part  of  an  allotment  has  not  been  too 
frequent. 
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ment  of  surplus  lands  under  the  act  of  June  30, 
1919   (41  Stat.  16). 

While,  on  the  basis  of  the  decided  case,  it  is  my 
conclusion  that  when  an  Indian  to  whom  a  trust 
patent  has  been  issued  under  the  General  Allot- 
ment Act  receives  a  patent  in  fee  for  the  whole  of 
his  allotment  he  becomes  subject  to  the  laws,  both 
civil  and  criminal,  of  the  State  of  his  residence, 
notwithstanding  the  fact  that  he  may  subsequently 
come  into  the  possession  of  other  trust  lands  by 
inheritance,  devise,  or  further  allotment  of  surplus 
lands,  an  important  qualification  must  be  attached 
to  this  conclusion,  namely,  that  he  woidd  not  be 
subject  to  State  jurisdiction  with  respect  to  those 
matters  which  are  reserved  to  Federal  jurisdiction 
by  Federal  statutes.  For  example,  if  such  an  In- 
dian inherited  an  interest  in  a  trust  allotment,  the 
interesit  would  still  be  subject  to  probate  by  the 
Secretary  of  the  Interior  imder  the  act  of  June  2.5, 
1910,  supra.  Moreover,  such  an  Indian,  if  he  com- 
mitted in  the  Indian  country  against  the  person 
or  property  of  another  Indian,  or  other  person,  one 
of  the  crimes  specified  in  the  so-called  Major 
Crimes  Act  (now  18  U.S.C,  sec.  \\5'i)  ,  would  be 
subject  to  prosecution  in  the  Federal  courts. ^^ 

Such  complexities  and  distinctions  as  these  have 
rendered  the  grant  of  State  jurisdiction  over  In- 
dians contemplated  by  the  General  Allotment  Act 
largely  ineffective.  The  sponsors  of  that  legislation 
assumed  that  the  allotment  of  the  Indians  in  sev- 
eralty, would  be  but  the  prelude  to  the  termina- 
tion of  their  tribal  relations  and  the  liquidation 
of  Federal  supervision  over  them.  When  that  pro- 
gram failed  to  be  carried  out,  and  the  Indians, 
despite  the  fact  that  they  were  now  citizens,  con- 
tinued to  maintain  their  tribal  relations  and  the 
Government  continued  its  guardianship  over  them, 
the  subjection  of  the  Indians  to  the  jurisdiction  of 

"  Prior  to  the  revision  of  the  Federal  criminal  code  by  the 
act  of  June  25,  1948  (62  Stat.  757)  ,  the  governing  provision 
on  major  crimes  by  Indians  was  18  U.S.C,  sec.  548  which 
was  not  entirely  clear  on  the  question  whether  an  Indian 
who  committed  one  of  the  major  crimes  against  the  person 
or  property  of  another  Indian  on  fee  patented  lands  within 
the  exterior  Ixjundaries  of  an  Indian  reservation  was  subject 
to  prosecution  in  the  Federal  rather  than  the  State  courts. 
Federal  jurisdiction  was  denied  in  the  cases  of  Eugene  Sol 
Louie  V.  United  States,  supra,  and  State  v.  Johnson,  249 
N.W.  284  (Wis.,  193.S)  ,  and  upheld  in  United  States  v.  Frank 
Black  Spotted  Horse.  282  Fed.  .349  (D.C.S.D.,  1922)  .  The 
Department,  in  a  letter  dated  November  20  1942,  to  the 
Attorney  General  of  the  United  States,  espoused  Federal 
jurisdiction.  Whatever  doubt  existed  seems  to  have  been  re- 
moved in  the  revision  of  the  criminal  code,  which  provides 
for  Federal  jurisdiction  in  such  cases.  18  U.S.C,  sec.  1151, 
defines  the  term  "Indian  country"  as  including  all  lands 
within  the  limits  of  any  Indian  reservation  under  the  juris- 
diction of  the  United  States  Government,  notwithstanding 
the  issuance  of  any  patent  *  *  *."  See  State  ex  rel.  Inine  v. 
District  Court,  239  P.    (2d)    272    (Sup.  Ct.  Mont..  1951)  . 


the  States  ceased  to  have  much  reality.  State  law 
enforcement  officers  could  not,  after  all,  go  around 
with  tract  books  in  their  pockets,  and  being  unable 
to  distinguish  a  patent  in  fee  Indian  from  a  ward 
Indian,  they  did  not  commonly  concern  themselves 
with  law  violations  by  Indians, '^  and  the  theoreti- 
cal jurisdiction  of  the  States  thus  fell  into  innocu- 
ous desuetude.  Thus,  when  it  has  been  desired  to 
confer  on  particular  States  criminal  or  civil  juris- 
diction over  Indians,  it  has  been  accomplished  by 
general  statutes  conferring  such  jurisdiction  irre- 
spective of  the  tenuie  by  which  Indians  held  their 
lands."' 

Your  final  question  is  whether  an  Indian  who, 
after  he  has  obtained  a  patent  in  fee  to  his  allot- 
ment, receives  other  trust  lands  must  be  given 
those  lands  in  trust,  or  whether  the  Secretary  of 
the  Initerior  may  or  must  convey  such  other  lands 
to  him  without  restriction.  It  is  assumed  that  the 
patent-in-fce  Indian  would  receive  the  trust  lands 
by  inheritance  or  devise.  Such  being  the  case,  it  is 
apparent  that  the  tjuestion  has  already  been 
answered  in  the  comments  which  have  been  made 
on  the  acts  of  June  25,  1910,  and  February  14, 
1913,  which  are  the  foundation  of  the  probate 
jurisdiction  of  the  Secretary  of  the  Interior.  The 
death  of  the  owner  of  the  lands  does  not  in  itself 
terminate  the  trust  under  the  1910  act,  and  the 
1913  act  expressly  declares  that  "the  death  of  the 
testator  shall  not  operate  to  terminate  the  trust 
or  restrictive  j^eriod  *  *  *."  Of  course,  the  Secre- 
tary may  under  these  statutes  issue  patents  in  fee 


'•'■This  at  least  is  the  impression  gathered  from  the  re- 
ported cases.  There  are  relatively  few  cases  in  which  Indians 
have  been  subjected  to  Stale  jurisdiction  for  the  viohuion 
of  State  criminal  laws  because  they  were  patent  in  fee  In- 
dians. See,  in  addition  to  the  cases  already  mentioned.  In  re 
Now-ge-zhuck,  76  Pac.  877  (Kans.  1904)  ,  involving  a  breach 
of  the  peace;  Kitlo  v.  State,  152  N.W.  380  (Nebr.,  1915). 
involving  assault;  State  v.  Big  Sheep,  243  Pac.  1067  (Mont., 
1926)  ,  in\olving  unlawful  possession  of  petote;  State  \. 
Bush,  263  N.W.  300  (Minn..  1935)  .  involving  trapping 
muskrat  in  closed  season;  People  v.  Pratt,  80  P.  (2d)  87 
(Cal.,  1938)  ,  involving  illegal  possession  of  metal  knuckles; 
United  States  ex  rel.  Marks  v.  Brooks,  32  F.  Supp.  422 
(D.C.N. D.,  Ind.,  1940)  ,  inxohing  unlawful  possession  of 
racoon. 

'"See  the  acts  of  June  8,  1940  (54  Stat.  249)  ,  applicable  to 
Kansas;  May  31.  1946  (60  Stat.  229)  .  applicable  to  the  Devils 
Lake  Reservation,  North  Dakota;  June  30  1948  (62  Stat. 
1161),  applicable  to  the  Sac  and  Fox  Reservation  in  Iowa; 
July  21,  1948  (62  Stat.  1224),  applicable  to  New  York; 
October  5,  1949  (63  Stat.  705)  ,  applicable  to  the  Agua 
Caliente  Reservation,  California;  and  finally  the  act  of 
August  15,  1953  (Public  Law  280,  8.3d  Cong.)  ,  applicable 
to  California  as  a  whole,  Minnesota  (except  Red  Lake)  , 
Nebraska,  Oregon  (except  Warm  Springs)  ,  and  Wisconsin 
(except  Menominee)  .  The  last-mentioned  statute  also  con- 
tains a  general  provision  giving  the  consent  of  the  United 
States  to  the  assumption  by  any  other  State  of  the  Union 
of  civil  and  criminal  jurisdiction  over  Indians. 
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to  the  heirs  for  these  trust  interests  but  the  mere 
fact  that  a  patent  in  fee  has  already  been  issued 
to  one  of  the  heirs  for  other  lands  would  not  oblige 
the  Secretary  to  issue  a  patent  in  fee  for  the  in- 
herited lands,  or  otherwise  terminate  the  restric- 
tions. This  follows  from  what  has  already  been 
said  concerning  the  effect  of  the  issuance  of  a 
patent  in  fee,  the  discretionary  nature  of  the 
Secretary's  power,  and  the  necessity  for  an  appli- 
cation for  a  patent  in  fee  by  an  heir  or  devisee. 

It  is  apparent  from  the  foregoing  that  Indian 
trusteeship  cannot  be  terminated  by  invoking  the 
powers  available  under  existing  law,  and  that  if 
this  objective  is  to  be  accomplished,  additional 
legislation   will    be   necessary. 

William   |.  Burke, 

Acting  Solicitor. 
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An  application  made  by  a  State,  pursuant  to  sec- 
tion 8  (c)  of  the  Taylor  Grazing  Act,  as  amended, 
to  select  lands  withdrawn  by  either  of  the  two 
Executive  orders  mentioned  in  section  7  of  the 
Taylor  Grazing  Act,  as  amended,  or  within  a 
grazing  district  may  not  be  rejected  merely  be- 
cause the  lands  may  have  been  classified  pur- 
suant to  section  7  as  being  suitable  for  dispo- 
sition under  another  of  the  public-land  laws. 

Unless  rights  have  been  initiated  in  the  classified 
lands,  any  prior  classification  thereof  must  be 
disregarded  in  considering  a  State's  exchange 
application. 

Memorandiwi 

To:  Assistant  Secretary  Lewis 

From:        The  Solicitor 

Subject:     State  applications  to  exchange  lands  un- 
der section  8  of  the  Taylor  Grazing  Act 

This  responds  to  your  memorandum  dated  Jan- 
uary 18,  1954,  in  which  you  requested  my  opinion 
whether,  in  view  of  the  opinion  expressed  in  my 
memorandum  dated  January  5,  1954,  the  Secretary 
has  authority  to  reject  a  State  application  to  ex- 
change lands  under  section  8  (c)  of  the  Taylor 
Grazing  Act,  as  amended   (43  U.S.C,  1946  ed.,  sec. 


315g(c)),  if  the  lands  have  been  classified  before 
the  receipt  of  the  State's  application  and,  if  so, 
what  classification  is  necessary  in  order  that  such 
authority  exist. 

I  shall  assume  for  the  purposes  of  this  discussion 
that  your  question  is  directed  to  the  classification 
of  lands  which  were  withdrawn  by  either  of  the  two 
Executive  orders  ^  mentioned  in  section  7  of  the 
Taylor  Grazing  Act,  as  amended  (43  U.S.C,  1946 
ed.,  sec.  315f) ,  or  which  are  now  or  may  hereafter 
be  included  in  grazing  districts  and  that  it  does 
not  relate  to  the  Secretary's  authority  with  respect 
to  lands  which  may  otherwise  have  been  with- 
drawn for  classification  -  or  which  may  have  been 
classified  under  some  other  authority.' 

In  my  opinion,  and  speaking  generally  without 
regard  to  the  particular  facts  which  may  exist  in 
a  given  case,  the  fact  that  lands  may  have  been 
classified  under  section  7  of  the  Taylor  Grazing 
Act  before  the  filing  of  a  State  application  under 
section  8  (c)  of  the  act  provides  no  basis  for  re- 
jecting a  State's  application.  The  mere  classifica- 
tion of  lands  under  section  7,  without  more,  does 
not  remove  the  lands  from  the  operation  of  section 
8.  It  would  seem  that  if  the  lands  selected  by  a 
State  under  an  exchange  application  meet  the  re- 
quirement of  section  8  (c)  ,  the  fact  that  the  selected 
lands  may  have  been  classified  as  suitable  for  some 
other  use  is  immaterial. 

There  is  nothing  binding  about  a  classification. 
While  it  may  represent  the  considered  judgment 
of  the  classifier  based  upon  the  best  evidence 
available  at  the  time  of  the  classification,  it  is  sub- 
ject to  revocation  at  any  time  or  to  revision  upon 
a  showing  of  changed  conditions,  additional  facts, 
or  other  factors  indicating  error  in  the  classifica- 
tion. 

Since  I  have  already  concluded  that  the  authority 
of  the  Secretary  under  section  7  to  classify  lands 
does  not  extend  to  lands  outside  of  grazing  dis- 
tricts which  are  applied  for  by  a  State  under  sec- 
tion 8  (c)  ,  I  am  of  the  opinion  that  it  would  not 


'  Executive  Order  No.  6910,  dated  November  26,  1934 
(43  CFR  297.11),  and  Executive  Order  No.  6964,  dated 
February  h.  1935    (43  CFR  297.12) . 

-E.g.,  all  lands  containing  oil  shale  deposits  have  been 
temporarily  withdrawn  for  investigation,  examination  and 
classihcation  (Executive  Order  No.  ,5327,  dated  April  15, 
1930,  43  CFR  297.8)  .  Such  lands  are,  however,  subject  to  oil 
and  gas  leasing  under  the  terms  of  the  Mineral  Leasing  Act 
(Executive  Order  No,  6016,  February  6,  1933,  43  CFR 
297.10)  . 

•'Lands  classified  as  power  sites,  for  example,  may  be  dis- 
posed of  only  after  a  determination  by  the  Federal  Power 
Commission  that  the  value  of  the  lands  for  the  purposes  of 
power  development  will  not  be  injured  or  destroyed  by 
location,  entry  or  selection  under  the  public-land  laws  and 
then  only  subject  to  such  conditions  as  the  Commission 
may  impose.  16  U.S.C,  1952  ed..  sec.  818. 
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be  incumbent  upon  a  State  to  disprove  a  classifica- 
tion already  assigned  to  the  selected  land.  Since 
lands  applied  for  under  section  8  (c)  are  not  within 
the  scope  of  the  power  of  classification  conferred 
upon  the  Secretary  by  section  7,  it  follows  that  any 
classification  which  may  have  been  assigned  to 
lands  prior  to  the  receipt  of  a  State's  exchange 
application  must  be  disregarded  in  considering  the 
State's    application. 

Section  7,  after  authorizing  the  Secretary  to 
classify  lands  "which  are  *  *  *  more  valuable  or 
suitable  for  any  other  use  than  for  the  use  provided 
for  under  this  Act  *   *   *",  provides: 

"*  *  *  Such  lands  shall  not  be  subject  to 
disposition,  settlement,  or  occupation  until 
after  the  same  have  been  classified  and  opened 
to  entry:  *  *  *  Where  such  lands  are  located 
within  grazing  districts  reasonable  notice  shall 
be  given  by  the  Secretary  of  the  Interior  to  any 
grazing  permittee  of  such  lands.  The  appli- 
cant, after  his  entry,  selection,  or  location  is 
allowed,  shall  be  entitled  to  the  possession  and 
use  of  such  lands:  Provided,  That  upon  the 
application  of  any  applicant  qualified  to  make 
entry,  selection,  or  location,  under  the  public- 
land  laws,  filed  in  the  land  office  of  the  proper 
district,  the  Secretary  of  the  Interior  shall 
cause  any  tract  to  be  classified,  and  such  ap- 
plication, if  allowed  by  the  Secretary  of  the 
Interior,  shall  entitle  the  applicant  to  a  pref- 
erence right  to  enter,  select,  or  locate  such 
lands  if  opened  to  entry  as  herein  provided." 

Of  course,  if  the  lands  selected  by  the  State 
have,  in  addition  to  being  classified,  been  opened 
to  entry  and  if,  as  a  result  of  such  opening,  rights 
in  the  classified  lands  have  been  initiated,  the 
State's  selection  must  be  rejected.  In  such  a  case, 
however,  the  rejection  would  not  be  because  the 
lands  have  been  classified  but  because  prior  rights 
have  been  initiated  and  the  lands  selected  do  not 
meet  the  test  prescribed  in  section  8  (c)  that  the 
selected  lands  must  be  surveyed  grazing  district 
lands  not  otherwise  reserved  or  appropriated  or 
unappropriated  and  unreserved  surveyed  public 
lands. 

A  question  arises  whether,  in  view  of  the  pro- 
vision in  section  7  granting  a  preference  right  to  a 
qualified  applicant  to  enter  land  classified  as  the 
result  of  his  application,  such  an  application  would 
require  the  rejection  of  a  subsequent  State  appli- 
cation to  select  the  same  land  under  section  8  (c)  . 
In  my  opinion,  if  the  application  has  not  been 
allowed,  the  selected  land  is  still  available  for  ac- 
quisition by  the  State.  This  is  so  because  an  appli- 
cation to  enter  land  subject  to  classification  under 


section  7  confers  no  right  in  the  land  upon  the 
applicant.  It  merely  gives  the  applicant  a  prefer- 
ence right  to  enter  the  land  if  it  is  opened  to  entry 
as  the  result  of  his  application.  Thus,  if  a  State's 
application  under  section  8  were  filed  after  the 
receipt  of  an  application  under  section  7  to  enter 
lands  under  the  homestead  laws  and  after  the  lands 
were  classified  pursuant  to  the  homestead  appli- 
cation, but  before  the  allowance  of  the  entry,  the 
State's  application  coud  not  properly  be  rejected 
merely  because  of  that  classification.  Until  the  ap- 
plication to  enter  has  been  allowed,  no  rights  have 
been  initiated  in  the  lands  which  could  defeat  the 
State's  application.  The  Secretary  would  be  com- 
pelled in  such  a  situation,  under  the  mandatory 
language  of  section  8  (c)  ,  to  allow  the  State's  ap- 
plication, if  the  State  otherwise  met  the  recjuire- 
ments  of  section  8. 

I  conclude,  therefore,  that  the  Secretary  does  not 
have  authority  to  reject  a  State's  application  to  ex- 
change lands  inider  section  8  (c)  of  the  Taylor 
Grazing  Act,  as  amended,  merely  because  the  lands 
may  have  been  classified  under  section  7  of  the  act 
prior  to  the  filing  of  the  State's  application,  and 
that  until  rights  have  been  initiated  in  the  classi- 
fied land  by  the  allowance  of  a  preference  right 
application  under  section  7  or,  following  the  open- 
ing of  classified  lands,  by  the  entry  on  the  opened 
land  by  qualified  applicants,  any  such  classification 
which  may  have  been  assigned  to  the  lands  selected 
by  a  State  for  exchange  purposes  must  be  disre- 
garded in  considering  the  State's  exchange  appli- 
cation. 

I  do  not  wish  it  to  be  understood  by  what  has 
been  said  above  that  I  hold  the  opinion  that  a 
State's  application  to  exchange  lands  under  sec- 
tion 8  (c)  of  the  Taylor  Grazing  Act,  as  amended, 
must  be  allowed  in  every  case.  No  such  applica- 
tion is,  of  course,  subject  to  allowance  unless  and 
until  the  State  has  met  all  of  the  applicable  re- 
cjuirements  of  section  8. 

William   J.  Burke, 

Acting  Solicitor. 
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I  am  returning  lor  your  turthcr  consideration  the 
proposed  letter  to  your  Acting  Area  Director  at 
Minneapolis,  Minnesota,  discussing  a  penal  ordi- 
nance providing  for  the  prosecution  oi  Indian  non- 
members  who  are  guilty  of  violating  any  law,  rule 
or  ordinance  for  the  protection  of  game  and  fish 
on  the  reservation. 

This  ordinance  reveals  that  it  was  adopted  pur- 
suant to  Article  VI,  Section  1,  Subsection  (a)  of 
the  constitution.  Subsection  (a)  does  empower 
the  tribe  to  enact  ordinances  for  the  protection 
and  conservation  of  fish  and  game  but  neither  that 
nor  any  other  provision  of  the  constitution  confers 
jurisdiction  on  the  tribe  to  enforce  criminal  sanc- 
tions against  nonmembers  of  the  tribe.  Subsec- 
tions (1)  and  (n) ,  after  close  scrutiny,  do  not 
appear  to  authorize  the  tribe  to  impose  punitive 
provisions  on  nonmembers  for  fish  and  game  viola- 
tions subject  to  the  review  of  the  Secretary,  for 
they  transcend  the  ordinary  scope  of  authority  of 
the  Indian  tribe.  Therefore,  one  basic  reason  why 
the  ordinance  is  ineffective,  rather  than  that  it  has 
failed  to  be  approved  and  ratified  by  the  Super- 
intendent and  Secretary,  is  that  it  was  beyond  the 
constitutional  power  of  the  tribe. 

I  concur  in  your  further  discussion  of  the  matter 
in  view  of  the  situation  created  by  the  enactment 
of  Public  Law  280  (67  Stat.  588),  and  that  the 
treaty  of  September  30,  1854  (10  Stat.  1109)  did 
not  grant  any  right,  privilege  or  immunity  with 
res|)ect  to  hunting  or  fishing  07i  the  reserxiation 
which  would  take  this  matter  out  from  under  tiie 
purview  of  Public  Law  280. 

William   J.  Burke, 

Acting  Solicitor. 
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Federal  Employees— Bureau  of  Indian  Affairs- 
Positions  Restricted  to  Veterans— Noncompeti- 
tive Service— Indian   Appointment  Preference. 

The  provision  in  section  3  of  the  Veterans'  Prefer- 
ence Act  of  1944,  as  amended,  that  examinations 
for  the  positions  of  guard,  custodian,  elevator 
operator,  messenger,  and,  until  December  31, 
1954,  apprentices,  be  restricted  to  veterans  when 
veterans  eligibles  are  available,  applies  only  to 
the  comj>etitive  civil  service.  The  restriction  in 
no  way  affects  the  superior  appointment  prefer- 


ence of  an  Indian  of  one  fourth  or  more  of  In- 
dian ancestry  in  the  Bureau  of  Indian  Affairs,  as 
prescribed  by  regulations  of  the  Civil  Service 
Commission  under  Schedule  A  governing  the 
noncompetitive  service.  A  nonveteran  Indian  of 
one  fourth  or  more  of  Indian  ancestry  has  a 
superior  appointment  preference  over  a  non- 
Indian  veteran  for  excepted  appointment  to  the 
positions  enumerated  in  section  3  of  the  Vet- 
erans' Preference  Act  of  1944,  as  amended. 

A\cnioyandu\)i 

To:  The  Director  of  Personnel 

From:        The  Solicitor 

Subject:     Appointment  of  Indians  to  positions  re- 
stricted to  veterans 

You  have  requested  my  opinion  on  the  following 
(juestion: 

"May  the  Bureau  of  Indian  Affairs  appoint 
a  nonveteran  Indian  to  a  position  restricted 
to  veterans  by  excepted  appointment  if  no 
Indian  veterans  are  available,  even  though 
non-Indian  veteran  applicants  may  be  avail- 
able?" 

For  the  purpose  of  this  opinion  an  Indian  will 
be  considered  to  be  a  person  of  one-fourth  or  more 
Indian  blood. 


Your  question  is  prompted  by  the  restriction 
imposed  in  the  proviso  to  section  3  of  the  Veterans' 
Preference  Act  of  1944  (5  U.S.C,  1952  ed.,  sec. 
852)  ,  as  amended,  which  reads  as  follows: 

"In  all  examinations  to  determine  the  quali- 
fications of  applicants  for  entrance  into  the 
service  ten  points  shall  be  added  *  *  *  Pro- 
vided,  That  in  examinations  for  the  positions 
of  guards,  elevator  operators,  messengers,  and 
custodians  competition  shall  be  restricted  to 
persons  entitled  to  preference  vmder  this 
*  *  *  [act]  as  long  as  persons  entitled  to 
preference  are  available  and  *  *  *  for  such 
other  positions  as  may  from  time  to  time  be 
determined  by  the  President."  ^ 

It  is  clear  from  the  language  quoted  immediately 
above,  and  from  the  legislative  history  of  the  act, 
that  the  restriction  contained  in  section  3  relating 
to  examinations  for  positions  applies  only  to  posi- 

^  Apprentices  were  added  to  the  restricted  category  of 
positions  by  the  act  of  August  14,  1953    (67  Stat.  581). 
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tions  in  the  coinpetilive  service,  that  is,  positions 
for  which  the  applicants  or  incumbents  first  must 
quaHfy  by  taking  a  competitive  civil-service  exam- 
ination.- 


II. 


Section  12  of  Chapter  X-1— Filling  Competitive 
Positions,  of  the  Federal  Personnel  Manual,  pro- 
vides under  the  heading  "Filling  Restricted  Posi- 
tions by  Noncompetitive  Actions,"  that  the  restric- 
tions in  section  3  of  the  Veterans'  Preference  Act  of 
1944,  as  amended,  "  *  *  *  applies  only  to  competi- 
tion in  examinations  of  applicants  for  entrance  into 
the  service;  that  is,  to  competitive  examinations."  ■ 

Under  5  CFR  6.1,  6.100,  6.110(c)  (1),  there  have 
been  excepted  from  the  competitive  civil  service: 
"Positions  in  the  Bureau  of  Indian  Affairs,  Wash- 
ington, D.  C,  and  in  the  field  when  filled  by  the 
appointment  of  Indians  who  are  of  one-quarter  or 
more  Indian  blood." 

5  CFR,  Part  21,  prescribes  regulations  with  re- 
spect to  appointment   to  positions  excepted   from 


-In  explaining  the  purpose  of  the  bill  (H.R.  4115) 
which  became  the  \'eteians'  Preference  Act  of  1944,  with 
reference  to  section  ,*$  of  the  House  Committee  on  the  Civil 
Service  stated,  on  March  27,  1944,  that  "Section  3  *  *  * 
provides  that  so  long  as  persons  entitled  to  preference  are 
available  civil-service  examinations  for  positions  of  guard, 
elevator  operator,  messenger,  and  custodian  are  to  be  limited 
to  competition  among  persons  entitled  to  preference.  *  *  *" 
(Emphasis  added.)  (H.  Kept.  No.  1289,  78th  Cong.,  2d 
sess.)  The  Senate  Committee  on  the  Civil  Service  stated,  on 
March  25,  1944,  with  respect  to  section  .8,  that  '♦  *  *  In 
addition,  competition  for  the  positions  of  guards,  elevator 
operators,  messengers,  and  custodians  would  be  restricted 
to  veterans  as  long  as  veteran  applicants  arc  available." 
(Emphasis  added.)  (S.  Rept.  No.  907,  78th  Cong.,  2d  sess.) 
Both  reports  stated,  in  the  discussion  of  .section  3,  that  until 
the  expiration  of  5  years  following  the  end  of  the  war,  the 
President  would  be  authorized  to  add  other  positions  to  the 
restricted  list.  In  the  House  debate  on  the  bill,  Mr.  Rams- 
peck,  the  Chairman  of  the  Hou,se  Committee  on  the  Civil 
Service,  made  the  following  statement:  "*  *  *  It  also  gives 
absolute  preference  to  veterans  in  examinatio?is  for  the 
position  of  guard,  elevator  operator,  messenger,  and  cus- 
todian, as  long  as  preference  eligibles  are  available.  It  also 
gives  the  right  to  assign  other  groups  of  positions  for  a 
period  of  5  years,  to  veterans  only;  which  is  a  rather  im- 
portant provision  in  view  of  the  situation  that  has  prevailed. 
It  strengthens  the  law  as  to  passing  over  veterans,  so  that  a 
veteran  himself,  or  his  designated  representative,  may  know 
what  the  reason  is.  That  is  one  of  the  things  the  veterans 
themselves  have  been  very  much  interested  in."  90  Cong. 
Rec.  3505    (April   17,   1944) . 

"The  remainder  of  .section  12  imposes  limitations  upon 
the  filling  of  restricted  positions  through  noncompetitive 
actions,  but  it  is  clear  from  the  opening  paragraph  of  section 
1  of  the  chapter  that  these  limitations  do  not  apply  to 
positions  excepted  from  the  competitive  service. 


the  competitive  service,  but  section  21.11  provides 
in  part  as  follows: 

"  (b)  Procedural  modifications.  In  view  of 
the  circiunstances  and  conditions  surrounding 
employment  in  the  following  classes  of  posi- 
tions the  agency  concerned  will  not  be  required 
to  apply  to  such  positions  the  appointment 
procedures  of  the  regulations  in  this  part: 
Provided,  That  the  principles  of  veteran  pref- 
erence shall  be  followed  as  far  as  administra- 
tively feasible  and  the  reasons  for  his  non- 
selection  shall  be  furnished  upon  request  to 
any  qualified  and  available  preference  appli- 
cant: *  *  * 


"  (6)  Such  positions  as  are  included  in 
.Schedule  A  (Part  6  of  this  chapter)  and  simi- 
lar types  of  positions,  whenever  the  Commis- 
sion agrees  with  the  agency  that  such  position 
shall  be  included  hereunder."  ' 

On  October  25,  1950,  Civil  Service  Commission 
Letter  No.  50-173  was  issued  by  the  Executive 
Director  of  the  Commission  to  "Regional  Directors, 
Managers  of  Branch  Regional  Offices  and  Central 
Office  Division  Chiefs  and  Staff  Officials  of  the  Civil 
Service  Cotntnission."  Its  subject  was  "Clarification 
of  instructions  relating  to  the  temporary  appoint- 
ment of  Indians  in  the  Bineaii  of  Indian  Affairs."'' 

The  portions  of  Letter  No.  50-173  pertinent  to 
the  question  here  under  consideration  are  as  fol- 
lows: 

"1.  A  review  of  inspection  reports,  corre- 
spondence with  several  regions  and  with  the 
Bureau  of  Indian  Affairs  has  indicated  some 
misunderstanding   concerning    the    manner    in 


^Chapter  R3  of  the  Federal  Personnel  Manual,  governing 
"Reductions-in-force,"  includes  in  its  list  of  retention  pref- 
erences that  of  "Indian  Preference,"  with  the  following 
comment: 

"A   number  of  laws  enacted   by   Congress,   the  most   re- 
cent of  which  is  the  act  of  June  18,  1934    (48  Stat.  984), 
conferred    upon    persons  of   Indian   descent    preference    in 
employment   in   the   BureiUi   of  Indian   Affairs.   The  Com- 
mission construes  such  preference  in  appointment  as  con- 
fening    preference    in    retention    in    the    Service    superior 
to    the    preference    of    competing    non-Indian    employees. 
Such   preference  in  retention   is  recognized  by  placing  In- 
dian   preference   employees   above   competing    non-Indians 
in    the  same  retention    subgroup."    (P.    R3-6) 
■^  The  instructions  referred  to  appear  to  be  those  contained 
in   letters  dated    August   3   and    August   23,    1950,    from    the 
Executive  Director,  Civil  Service  Commission,  to  the  Director 
of  Personnel,  Department  of  the  Interior,  and  letters  dated 
July    24,    1947,    and    August    23.    1947,    from    the    President, 
Civil   .Service  Commission,   to   the  Secretary   of   the  Interior. 
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which  Indian  and  veterans'  preference  are  ob- 
served in  temporary  appointment  procedures 
in  this  Bureau.  The  misunderstanding  seems  to 
result  from  the  fact  that  two  appointment  pro- 
cedures are  used  by  the  Bureau.  An  appoint- 
ment made  under  Schedule  A,  Regulation 
6.110(c)  (1),  to  a  position  that  would  other- 
wise be  in  the  competitive  service,  removes 
such  position  from  the  competitive  service.  In 
effecting  these  excepted  appointments,  the 
Bureau   follows  the   following  priority  order: 

10-point  Indian  veterans 
5-point  Indian  veterans 
Indian  non-veterans 

"2.  Since  these  are  excepted  appointments, 
this  priority  order  is  not  subject  to  Commis- 
sion jurisdiction.  *  *  *"  " 

It  is  clear  from  the  foregoing  considerations  that 
whenever  positions  in  the  Bureau  of  Indian  Affairs 
are  filled  by  Indians,  as  defined,  the  positions  auto- 
matically become  positions  which  are  excepted  from 
the  competitive  service  and  which  are  therefore 
not  subject  to  laws  or  regulations  applicable  to 
positions  in  the  competitive  service.  Inasmuch  as 
the  proviso  in  section  3  of  tihe  Veterans  Preference 
Act  of  1944  is  applicable  only  to  the  competitive 
service,  it  lias  no  effect  upon  positions  in  the 
Bureau  of  Indian  Affairs  when  filled  by  the  ap- 
pointment of  Indians,  as  defined.^ 

"  The  letter  stated,  also:  "2.  •  *  ♦  When  the  excepted 
appointment  procedure  is  not  used,  and  temporary  appoint- 
ments are  made  through  the  competitive  process,  the  Com- 
mission's regulations  governing  priority  order  of  selection 
become  effective.  This  order  is  as  follows: 
"I.  Qualified    lO-point   veterans 

A.  Qualific»d    lO-point  veteran   Indians 

B.  Qualified   lO-point   veteran   non-Indians 
"11.  Qualified  5-point  veterans 

A.  Qualified  5-point  veteran  Indians 

B.  Qualified  5-point  veteran  non-Indians 
"III.  Qualified  non-veterans 

A.  Qualified  non-veteran  Indians 

B.  Qualified   non-veteran   non-Indians 

"3.  The  Department  of  the  Interior  has  advised  that  it 
is  its  policy  to  make  excepted  appointments  of  Indians  to 
the  extent  of  availability  of  such  qualified  candidates;  but 
that  when  qualified  Indians  are  not  available  for  excepted 
appointment,  the  rules  applicable  to  the  competitive  serv- 
ice will   be  observed. 

"4.  The  above  priority  order  of  selection  applies  only 
to    temporary    appointments.  •   •   * 

"5.  It  is  the  purpose  of  this  Commission  letter  to  clarify 
existing  instructions.  It  will  not  be  made  a  part  of  the 
Manual   or  handlx)oks." 

'The  act  of  June  18,  1934  (48  Stat.  984,  25  U..S.C.,  19.52 
ed.,  sec.  461  et  seq.)  ,  is  also  known  as  the  Wheeler-Howard 
Act  and  the  Indian  Reorganization  Act.  Section  12  of  the 
act  provides  that  "The  Secretary  of  the  Interior  is  directed 


III. 


Therefore,  in  my  judginent,  the  categories  of 
positions  which  would  otherwise  be  covered  by  the 
proviso  in  section  3  of  the  Veterans  Preference  Act 
are  to  be  regarded  in  so  far  as  the  appointment  of 
persons  of  one  fourth  or  more  Indian  blood  is 
concerned  as  positions  excepted  from  the  competi- 
tive service  to  which  the  proviso  is  inapplicable 
and  to  which  section  12  of  the  Indian  Reorganiza- 
tion Act  respecting  preference  for  Indians  applies. 
Accordingly,  even  though  a  non-Indian  veteran  is 
available  for  a  position  that  would  otherwise  fall 
within  the  scope  of  the  proviso  in  section  3,  the 
Bureau  of  Indian  Affairs  may  make  an  excepted 
appointinemt  (under  Schedule  A,  Civil  Service  Rule 
VI)    of  a  non-veteran  Indian  to  the  position. 


William  |.  Burke, 
Acting  Deputy  Solicitor. 


Competence  of  Seneca  Nation  to  Sue  Non- 
Indians  IN  State  and  Federal  Courts 


June  21, 1954. 

The  Honorable, 

The  Attorney  General 

Sir: 

This  is  a  belated  response  to  your  Department's 
letter  of  February  11,  1954  your  reference: 
REM:FLF  90-2-10-294),  concerning  the  claim  of 
tribal  officials  of  the  Seneca  Nation  that  a  portion 

to  cstablisii  standards  of  health,  age,  character,  experience, 
knowledge,  and  ability  for  Indians  who  may  be  appointed, 
without  regard  to  civil-service  laws,  to  the  various  posi- 
tions maintained,  now  or  hereafter,  by  the  Indian  Office,  in 
the  administration  of  functions  or  services  affecting  any 
Indian  tribe.  Such  qualified  Indians  shall  hereafter  have 
the  preference  to  appointment  to  vacancies  in  any  such 
position."  (25  U.S.C.  1952  ed.,  sec.  472.)  There  were  sev- 
eral earlier  Indian  preference  laws,  viz.,  acts  of  June  30, 
1834  (4  Stat.  737,  25  U.S.C,  1952  ed.,  .sec.  45)  ;  May  17, 
1882  (22  Stat.  88,  as  amended  by  the  act  of  July  4,  1884  (23 
Stat.  97,  25  U.S.C,  1952  ed.,  sec.  46);  August  15,  1894  (28 
Stat.  313,  25  U.S.C,  1952  ed.,  sec.  44),  and  April  30.  1908 
(35  Stat.  7l,  as  amended  by  the  act  of  June  25,  I9l0  (36 
Stat.  861,  25  U.S.C,  1952  ed.,  sec.  47).  The  Civil  Service 
Commission  placed  in  an  excepted  status  inider  Schedule  A 
of  the  Civil  .Service  Rules,  "positions  in  the  Bureau  of  In- 
dian Affairs,  Washington,  D.C,  and  in  the  field,  when  filled 
by  the  appointment  of  Indians  *  *  *."  In  its  Minute  No.  2, 
of  October  29,  1942,  the  Commission  ruled  that  these  posi- 
tions, if  occupied  by  Indians,  were  not  brought  into  the 
classified  service  by  the  Ramspeck  Act  and  Executive  Or- 
der No.  8743.  .See  78  Cong.  Rec.  11123,  11126,  11127, 
11137    (1934). 
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of  the  Oil  Springs  Reservation  in  the  State  of  New 
York  is  now  occupied  by  non-Indians. 

The  records  of  the  Bureau  of  Indian  Affairs  ap- 
pear to  contain  no  information  concerning  the 
merits  of  the  claim  of  the  officials  of  the  Seneca 
Nation.  However,  the  Commissioner  of  Indian 
Affairs,  upon  consideration  of  the  matter,  has  taken 
the  following  position  as  a  matter  of  policy: 

"As  you  know,  we  closed  our  agency  in  New 
York  several  years  ago,  and  our  functions  with 
respect  to  the  New  York  Indians  at  present  are 
limited  to  the  purchase  of  cloth  for  the  Six 
Nations  under  a  treaty  of  1794,  and  the  distri- 
bution of  a  small  annuity  to  the  Seneca  Indians 
under  a  statute  of  1831.  The  Indians  look  to 
the  State  for  assistance  in  health,  education 
and  welfare.  The  criminal  and  civil  jurisdic- 
tion acts  were  a  part  of  an  overall  plan  to 
withdraw  Federal  services  to  the  Indians  in 
New  York  and  place  the  Indians  in  the  same 
status  as  other  citizens  there.  As  a  matter  of 
policy,  therefore,  we  would  prefer  to  have  the 
Indians  seek  their  remedy  in  the  State  courts 
the  same  as  other  citizens  as  we  feel  that  action 
by  the  United  States  to  represent  the  Indians 
in  this  matter  would  be  regarded  as  a  retro- 
gressive step  and  it  might  tend  to  affect  ad- 
versely the  relationships  which  have  been  estab- 
lished in  the  State." 

Although  the  act  of  September  13,  1950  (64 
Stat.  845)  ,  would  not  of  itself  appear  to  confer 
jurisdiction  on  the  courts  of  the  State  of  New 
York  in  this  matter,  inasmuch  as  it  is  quite  probable 
that  the  non-Indians,  who  are  allegedly  in  the  un- 
lawful possession  of  the  lands,  took  possession  long 
prior  to  the  effective  date  of  that  act,  the  Seneca 
Nation  would  nevertheless  appear  to  be  competent, 
without  the  presence  of  the  United  States,  to  main- 
tain an  action  against  the  non-Indians  in  the  State 
or  Federal  courts  under  the  rule  laid  down  by  the 
Supreme  Court  in  the  case  of  the  Choctaw  h- 
Chkkasaiu  Nations  v.  Seitz,  et  al.  (193  F.  (2d)  456) . 

William  J.  Burke, 
Acting  Deputy  Solicitor. 


Navajo-Hopi  Rehabilitation  Act— Proposed 
Constitution  for  Navajo  Tribe 


Jiine  21, 1954. 


Memorandum 


To:  The  Commissioner  of  Indian  Affairs 

From:       The  Solicitor 

Subject:    Proposed  constitution  for  Navajo  Tribe 


There  is  returned  to  you  for  further  considera- 
tion your  proposed  redraft  of  the  constitution  sub- 
mitted to  the  Department  by  the  Navajo  Tribe. 

The  members  of  the  Navajo  Tribe  were  author- 
ized to  adopt  a  constitution  by  the  Navajo-Hopi 
Rehabilitation  Act  of  April  19,  1950  (64  Stat.  44, 
46;  25  U.S.C,  1946  ed.,  sec.  631  et  seq.) .  This  act 
as  is  suggested  by  its  title,  outlines  in  section  1  a 
broad  program  for  the  conservation  and  develop- 
ment of  the  resources  of  these  tribes  for  the  purpose 
of  rehabilitating  them.  Fourteen  different  projects 
are  enumeratetl  in  section  1  of  the  act.  Section  2 
of  the  act  provides,  in  so  far  as  relevant: 

"The  foregoing  program  shall  be  adminis- 
tered in  accordance  with  the  provisions  of  this 
Act  and  existing  laws  relating  to  Indian  affairs, 
shall  include  such  facilities  and  services  as  are 
requisite  for  or  incidental  to  the  effectuation  of 
the  projects  herein  enumerated,  shall  apply 
sustained-yield  principles  to  the  administration 
of  all  renewable  resources  *  *  *." 

Section  6  of  the  act  provides: 

"In  order  to  facilitate  the  fullest  possible 
participation  by  the  Navajo  Tribe  in  the  pro- 
gram autliorized  by  this  Act,  the  members  of 
the  tribe  shall  have  the  right  to  adopt  a  tribal 
constitution  in  the  manner  herein  prescribed. 
Such  constitution  may  provide  for  the  exercise 
by  the  Navajo  Tribe  of  any  powers  vested  in 
the  tribe  or  any  organ  thereof  by  existing  law, 
together  with  such  additional  powers  as  the 
members  of  the  tribe  may,  with  the  approval 
of  the  Secretary  of  the  Interior,  deem  proper 
to  include  therein.  Such  constitution  shall  be 
formulated  by  the  Navajo  Tribal  Council  at 
any  regular  meeting,  distributed  in  printed 
form  to  the  Navajo  people  for  consideration, 
and  adopted  by  secret  ballot  of  the  adult  mem- 
bers of  the  Navajo  Tribe  in  an  election  held 
under  such  regulations  as  the  Secretary  may 
prescribe,  at  which  a  majority  of  the  qualified 
votes  cast  favor  such  adoption.  The  constitu- 
tion shall  authorize  the  fullest  possible  par- 
ticipation of  the  Navajos  in  the  administration 
of  their  affairs  as  approved  by  the  Secretary 
of  the  Interior  and  shall  become  effective  when 
approved  by  the  Secretary.  The  constitution 
may  be  amended  from  time  to  time  in  the  same 
manner  as  herein  provided  for  its  adoption, 
and  the  Secretary  of  the  Interior  shall  approve 
any  amendment  which  in  the  opinion  of  the 
Secretary  of  the  Interior  advances  the  develop- 
ment of  the  Navajo  people  toward  the  fullest 
realization  and  exercise  of  the  rights,  privileges. 
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duties,  and  responsibilities  of  American  citizen- 
ship." 

The  chief  problem  presented  by  the  constitution 
proposed  by  the  Navajo  Tribe  has  to  do  with  the 
scope  of  the  powers  which  may  be  conferred  by 
the  Secretary  of  the  Interior  upon  the  governing 
body  of  the  Navajo  Tribe  pursuant  to  section  6 
of  the  Navajo-Hopi  Rehabilitation  Act.  In  Article 
IV,  subdivision  I,  of  the  draft  of  the  constitution 
submitted  by  the  Navajo  Tribe,  it  was  provided: 

"In  addition  to  the  general  governing  powers 
vested  in  the  Navajo  Tribal  Council  and  with- 
out limiting  such  powers,  it  shall  have  the 
following  powers,  subject  tO'  any  limitations 
embodied  in  the  law  or  the  Constitution  of 
the  United  States." 

Tliere  were  then  enumerated  thirteen  specific  pow- 
ers which  were  to  be  exercised  by  the  Navajo 
Tribal  Council,  and  none  of  these  enumerated 
powers  was  directly  made  subject  to  the  approval 
of  the  Secretary  of  the  Interior.  In  your  proposed 
revision  of  the  tribal  draft,  the  general  governing 
powers  of  the  tribal  council  are  made  subject  to 
any  limitations  embodied  in  the  "regulations"  of 
the  United  States,  and  six  of  the  enumerated  pow- 
ers are  expressly  made  subject  to  the  approval  of 
the  Secretary  of  the  Interior.  In  the  second  para- 
graph on  page  2  of  your  proposed  covering  letter 
to  the  Chairman  of  the  Navajo  Tribal  Council,  it 
is  stated  by  way  of  explanation  of  these  changes: 
"Approval  is  required  primarily  because  the  Secre- 
tary has  statutory  responsibilities  from  which  he 
cannot  be  relieved  by  delegating  them  to  the  tribe." 
This  position  appears  to  be  fully  supported  by  the 
language  quoted  above  from  section  6  of  the  1950 
act.  Under  that  language,  the  powers  which  the 
tribe  may  exercise,  with  Secretarial  approval,  are 
first  those  powers  which  are  vested  in  the  tribe  "by 
existing  law."  By  this  expression,  which  was  bor- 
rowed from  section  16  of  the  Indian  Reorganiza- 
tion Act  of  June  18,  1934  (48  Stat.  981;  25  U.S.C., 
1946  ed.,  sec.  476)  ,  it  was  meant  to  be  indicated 
that  the  constitution  to  be  adopted  by  the  Navajo 
Tribe  could  provide  not  only  for  the  exercise  by 
the  tribe  of  those  traditional  powers  of  tribal  gov- 
ernment which  were  recognized  as  vested  in  the 
tribe  by  judicial  decisions  but  also  tlie  exercise 
of  those  powers  which  the  Congress  had  conferred 
on  the  tribe  by  statute.^  These  statutory  powers 
were,  however,  limited  powers.  Thus  the  power  of 
the  tribe  to  make  contracts  in  relation  to  their 
lands,  including  the  employment  of  attorneys    (25 


U.S.C,  1946  ed.,  sec.  81),  the  power  of  the  tribe 
to  make  mineral  leases  (25  U.S.C,  1946  ed.,  sec. 
396) ,  and  the  power  to  make  fanning  and  grazing 
leases  (25  U.S.C,  1946  ed.,  sees.  402  and  397) ,  could 
be  exercised  by  the  tribe  only  with  the  approval  of 
the  Secretary  of  the  Interior.  The  1950  act  con- 
tains no  provision  that  would  permit  the  Secretary 
to  delegate  to  the  governing  body  of  the  tribe  his 
statutory  powers  and  responsibilities  or  to  dispense 
with  his  function  under  existing  law  of  approving 
leases  and  contracts. 

The  provision  in  section  6  of  the  1950  act  for 
the  exercise  of  "such  additional  powers  as  the  mem- 
bers of  the  tribe  may,  with  the  approval  of  the 
Secretary  of  the  Interior,  deem  proper  to  include" 
in  the  constitution,  plainly  contemplates  powers 
other  than  those  vested  in  the  tribe  by  existing  law, 
and  this  clause  may  not,  therefore,  be  properly  in- 
voked to  enlarge  or  broaden  the  powers  vested  in 
the  tribe  by  existing  law,  i.e.,  the  law  in  force  on 
the  date  of  the  enactment.  Although  the  exact 
meaning  of  the  "additional  powers"  clause  of  sec- 
tion 6  of  the  1950  act  is  not  clear,  sufficient  effect 
can  be  given  to  the  clause  by  incorporating  in  the 
constitution  for  the  Navajo  Tribe  powers  which  are 
contemplated  by  express  provisions  to  be  found  in 
various  sections  of  the  Rehabilitation  Act  itself. 
Thus,  imder  .section  3  of  the  act,  which  gives  pref- 
erence in  employment  to  members  of  the  Navajo 
Tribe,  as  well  as  under  section  2072  of  the  Revised 
Statutes  (now  25  U.S.C,  1946  ed.,  sec.  48),  which 
permits  the  Secretary  of  the  Interior  to  turn  over 
to  Indian  tribes  the  direction  of  the  work  of  Gov- 
ernment employees,  the  Secretary  could  delegate  to 
the  Navajo  Tribal  Council  the  performance  of 
much  of  the  clerical  and  ministerial  details  in- 
volved in  the  exploitation  of  tribal  resources  with- 
out dispensing  with  the  ultimate  approval  of  what 
has  been  done.-  So,  too,  under  section  4  of  the  act 
the  power  can  be  conferred  upon  the  Navajo  Tribal 
Council  to  borrow  from  the  .|5, 000, 000  Revolving 
Loan  Fund  established  by  section  1  of  the  act,  and 
to  relend  funds  so  boiTOwed  to  its  members  or 
associations  of  members  of  the  tribe.  Under  section 
5  of  the  act,  the  Navajo  Tribal  Council  can  be  em- 
powered to  make  leases  for  "public,  religious,  edu- 
cational, recreational,  or  business  purposes,  in- 
cluding the  development  or  utilization  of  natural 
resources  in  connection  with  operations  vmder  such 
leases,"  for  periods  not  to  exceed  25  years  and  such 
cases  may  be  renewed  for  another  25-year  period. 


See  55  I.D.  14. 


=  .Sec  memorandum  dated  December  6,  1946,  from  the 
Solicitor  to  the  Commissioner  of  Indian  Affairs,  recognizing 
that  the  Fort  Belknap  Indian  Community  could  take  over 
the  administration  of  Indian  tribal  and  individual  lands 
through  a  leasing  clerk  employed  by  its  tribal  land  enter- 
prise. 
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iFinally,  section  8  of  the  Rehabilitation  Act  directs 
the  Secretary  of  the  Interior  to  keep  the  Navajo 
Tribal  Council  informed  concerning  rehabilitation 
plans,  and  empowers  the  Navajo  Tribal  Council  to 
imake  recommendations  concerning  the  administra- 
tion of  the  rehabilitation  program.  This  is  some- 
what similar  to  the  provision  of  section  16  of  the 
Indian  Reorganization  Act  which  directs  the  Secre- 
tary of  the  Interior  to  advise  organized  tribes  of  all 
appropriation  estimates  or  Federal  projects  prior 
to  the  submission  of  such  estimates  to  the  Bureau 
of  the  Budget  and  the  Congress.  This  direction 
has  been  embodied  in  all  tribal  constitutions 
adopted  under  the  Indian  Reorganization  Act  in 
the  form  of  a  power  in  the  tribal  council  to  advise 
the  Secretary  of  the  Interior  concerning  these  mat- 
ters. It  may,  indeed,  be  said  in  general  that  there 
is  considerable  resemblance  between  the  Indian 
Reorganization  Act  and  the  Navajo-Hopi  Rehabili- 
tation Act  in  pioviding  for  powers  that  go  beyond 
existing  law. 

I  will  proceed  now  to  comment  upon  the  par- 
ticular provisions  of  the  prop)osed  Navajo  consti- 
tution. 

Article  IV,  section  9,  of  the  proposed  constitu- 
tion requires  reconsideration  in  a  considerable 
number  of  respects,  as  follows: 

(1)  The  addition  of  the  word  "regulations"  in 
the  introductory  clause  is  not  necessary,  and 
should  be  eliminated.  The  departmental  regula- 
tions will  be  applicable  to  the  Navajo  Tribe,  even 
if  the  word  is  not  added,  unless  the  terms  of  the 
regulations  are  such  that  they  are  not  applicable 
or  the  application  of  the  regulations  would  be  in- 
consistent with  a  provision  of  the  constitution.  The 
addition  of  the  word  "regulations"  can  thus  only 
cause  confusion. 

(2)  The  subjection  of  the  governing  powers  of 
the  Navajo  Tribal  Council  to  "any  limitations 
embodied  in  the  laws  *  *  *  of  the  United  States" 
is  also  confusing,  and  the  powers  of  the  council 
would  actually  be  clearer  if  this  limitation  were 
omitted.  The  limitation  does  not  impose  upon  the 
tribe  the  necessity  of  complying  with  all  the  pre- 
existing statutory  restrictions  relating  generally  to 
the  activities  of  Indian  tribes,  but,  instead,  refers 
only  to  those  statutory  restrictions  from  which  the 
Secretary  cannot  legally  free  the  tribe,  such  as  the 
restrictions  imposed  by  the  anti-trust  laws.^  How- 
ever, such  restrictions  are  applicable  to  the  govern- 
ing body  of  an  Indian  tribe  even  in  the  absence  of 
such  a  provision. 

(3)  Subdivision  (a)  of  section  9  not  only  em- 
powers the  tribal  council  to  employ  attorneys  but 


"See  Solicitor's  opinion  M-361I9,  dated  February  14,  1952, 
pp.  4-5. 


"to  authorize  the  filing  and  prosecution  or  defense 
of  all  cases  in  the  name  of  the  tribe"  (italics  sup- 
plied) .  This  provision  is  both  too  broad  and  am- 
biguous. The  use  of  the  adjective  "all"  before  the 
word  "cases"  may  imply  that  the  tribe  has  the 
right  to  sue  in  all  cases  and  has  given  its  consent 
to  be  sued  in  all  cases.  Actually,  a  considerable 
number  of  qualifications  with  respect  to  the  posi- 
tion of  the  tribe  as  litigant  must  be  recognized. 
While  any  Indian  tribe  may  sue,  it  can  be  sued 
only  if  the  United  States  has  consented  to  such 
suit  on  its  behalf.'  While  the  United  States  may 
sue  on  behalf  of  the  tribe  to  protect  its  rights, 
and  the  judgment  entered  in  such  a  suit  will  be 
binding  on  the  tribe,  a  judgment  in  a  suit  brought 
by  an  Indfan  tribe  to  which  the  United  States  was 
not  a  party,  will  not  be  binding  on  the  United 
States  which  may  relitigate  the  issues  involved  in 
the  suit.  Finally,  in  the  absence  of  statute,  a  judg- 
ment obtained  against  an  Indian  tribe  cannot 
result  in  the  alienation,  attachment,  or  encum- 
brance of  tribal  land.  Instead  of  attempting  to  solve 
the  details  of  the  problem  of  suit,  it  would  seem  to 
be  best  to  revise  the  second  clause  of  section  9  (a) 
so  that  it  will  read  as  follows:  "To  the  extent  per- 
mitted by  law,  to  sue  and  be  sued  in  courts  of 
competent  jurisdiction." 

(4)  It  would  seem  desirable  that  section  9(d). 
which  provides  for  the  borrowing  of  money,  should 
refer  expressly  to  the  Navajo-Hopi  Revolving  Loan 
Fund,  and  to  the  purposes  for  which  such  loans 
may  be  used.  It  is  suggested  that  section  9  (d)  be 
revised  to  read: 

"To  borrow  money  from  the  Navajo-Hopi 
Revolving  Loan  Fund  established  by  section 
1  of  the  act  of  April  19,  1950  (64  Stat.  44) , 
and  to  use  such  funds  directly  for  productive 
tribal  enterprises,  or  for  relending  to  members 
of  the  tribe  or  associations  of  such  members; 
also  to  borrow  money  from  any  other  source; 
and  to  pledge  or  assign  future  tribal  income 
as  security  for  any  loans,  subject  to  the  ap- 
proval of  the  Secretary  of  the  Interior." 

(5)  Section  9  (e) ,  which  would  confer  upon  the 
tribal  council  the  general  power  to  organize  asso- 
ciations and  corporations,  is  not  clear.  The  lan- 
guage of  the  section  is  so  broad— extending  to  the 
organization  of  "any"  corporation— that  the  tribal 
council  could  even  incorporate  the  Navajo  Tribe 
itself,  although  there  is  no  warrant  for  conferring 
such  a  power  on   the  tribal   council.   But  even  if 

'  Thebor  Choctaw  Tribe,  66  Fed.  372  (CCA.  8th,  1895)  ; 
United  Slates  v.  U.S.  Fidelity  ir  Guaranty  Co..  106  F.  (2d) 
804   (CCA.  10th,  1939) . 
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construed  so  as  to  authorize  only  the  organization 
of  associations  or  corporations  consisting  of  mem- 
bers of  the  tribe,  it  is  not  p>erceived  how  the  pro- 
vision could  serve  any  purpose.  In  the  absence  of 
Federal  legislation  authorizing  the  governing  body 
of  the  Navajo  Tribe  to  establish  associations  and 
corporations,  such  bodies  would  have  no  standing 
and  neither  State  nor  Federal  officials  would  be 
bound  to  recognize  tliem.  However,  section  4  of  the 
Navajo-Hopi  Rehabilitation  Act  does  impliedly 
authorize  the  organization  of  associations  of  mem- 
bers of  the  tribe  in  connection  with  the  making  of 
loans  from  the  Revolving  Loan  Fund  established 
by  section  1  of  the  act,  and  the  tribal  council  could 
be  authorized  with  the  approval  of  the  Secretary 
to  organize  associations  of  members  of  the  tribe 
conducting  enterprises  which  have  obtained  loans 
from  the  revolving  fund  or  themselves  conducting 
lending  operations  with  such  borrowed  funds. 

(6)  Section  9  (g)  would  give  the  tribal  council 
power  to  levy  and  collect  dues,  fees,  and  taxes  not 
only  upon  members  but  also  upon  nonmembers 
"within  the  area  under  the  jurisdiction  of  the 
Navajo  Tribe."  However,  under  Article  II  of  the 
proposed  constitution,  the  jurisdiction  of  the  tribal 
council  is  not  confined  to  lands  within  the  Navajo 
Reservation  but  extends  to  lands  outside  the  reser- 
vation, including  even  leased  and  acquired  lands. 
Over  such  lands,  the  tribal  council  may  exercise 
only  the  rights  of  a  proprietor,  and  such  rights  do 
not  include  the  levy  of  dues,  fees,  and  taxes.'^ 

(7)  Section  9  (h)  would  confer  on  the  tribal 
council  the  power  to  sell  and  convey  and  grant 
interests  in  tribal  lands  and  property.  Under  exist- 
ing law,  tribal  lands  may  not  be  alienated,''  and 
such  a  power  should  not  be  conferred  upon  the 
tribal  council. 

(8)  Section  9  (k)  empowers  the  tribal  council 
to  make  loans  to  members  of  the  Navajo  Tribe.  If 
section  9  (d)  is  revised  as  suggested,  this  provision 
will  become  unnecessary. 

(9)  Section  9  (1) ,  which  deals  with  the  power 
of  removal  or  exclusion  from  the  reservation,  con- 
tains a  double  negative,  which  is  confusing,  and 
the  power  to  remove  or  exclude  is  not  made  subject 
to  any  limitation,  so  that  the  exercise  of  the  power 
may  be  subject  to  abuse.  It  is  suggested  that  this 
provision  be  revised  to  read:  "To  bar  any  person 
who  is  not  a  member  of  the  tribe  from  entering 
the  reservation,  and  to  exclude  or  remove  any  such 
person  from  the  reservation  where  such  action  is 
necessary  to  protect  the  interests  of  the  tribe,  but 
this   power  shall   not   extend   to    the   removal    or 


=  See  55  I.D.  at  48  to  50. 

"Revised  Statutes,  sec.  2116    (now  25  U.S.C,  1946  ed.,  sec. 

177). 
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exclusion  of  officials  of  the  Federal  or  State  gov- 
ernments." 

The    jurisdictional    provisions    of    the    proposed 
constitution  also  involve  some  difficidties,  the  nature 
of  which  has  already  been  suggested  in  connection 
with   the  discussion   of  the  f>ower  of  the  council 
to  collect  dues,  fees,  and  taxes.  Since  the  govern- 
mental powers  of  the  Navajo  Tribe  may  be  exer- 
cised only  within  the  Navajo  Reservation,  it  will 
not  be  able  to  control  effectively  the  activities  of  its 
members  outside  the  reservation  boundaries.  While 
the  council  may  no  doubt  exercise  a  personal  juris- 
diction over  its  members,  the  effectiveness  of  this 
jurisdiction  must  depend  on  the  willingness  of  off- 
the-reservation  members  to  submit  to  the  council'sili'f 
jurisdiction.  In  the  enforcement  of  law  and  order, 
the  power  of  the   council   is   confined   within   the 
reservation  boundaries,'  and  a  member  of  the  tribe] 
off  the  reservation  could  not  be  "extradited,"  so! 
as  to  make  him  amenable  to  the  council's  jurisdic-i  I" 
tion.''  Moreover,  since  the  conduct  of  a  member  of 
an  Indian  tribe  who   is  not  living  on   an  Indianl 
reservation  is  subject  to  State  law,  there  may  re- 
sult conflicts  between  State  and  tribal  jurisdiction. 
It  would  seem  to  be  desirable,   therefore,   that  at 
least  the  power  of  the  tribal  council  in  the  enforce-f 
ment  of  law  and  order  be  limited  to  conduct  of 
members    of    the     tribe    within     the     reservation 
boundaries. 

The  jurisdictional  problem  is  also  present  in 
Article  IV,  section  2,  of  the  proposed  constitution, 
which  provides:  "The  territory  as  defined  in  Arti- 
cle II  (which  includes  also  off-the-reservation  lands 
which  may  be  extremely  scattered)  shall  be  divided 
into  electoral  districts,  the  boundary  lines  of  which 
shall  be  determined  by  the  tribal  council."  It  is 
difficult  to  perceive  how  scattered  tracts  of  land 
could  be  divided  into  electoral  districts,  and  yet 
the  language  of  the  provision  appears  to  be  man- 
datory. It  would  seem  to  be  better  to  confine  the 
first  sentence  of  Article  IV,  section  2,  to  the  terri- 
tory within  the  reservation,  and  to  make  separate 
provision  for  voting  off  the  reservation. 

There  are  also  a  few  minor  faults  of  draftsman 
ship  that  would  seem  to  require  attention  as  fol 
lows: 

(1)  Article  III,  section  1  (a)  ,  provides,  inter 
alia,  for  the  correction  of  the  Navajo  membership 
roll  "in  accordance  with  the  rules  and  regulations 
applicable  to  the  maintenance  of  said  roll."  No 
such  regulations  appear  to  be  in  existence. 

(2)  Article  V,  section  3,  does  not  envisage  the 
possibility  that  the  President  may  be  so  incapaci- 
tated as  to  be  unable  to  appoint  a  Chairman  Pro- 


h 


■'See  18  Op.  A.G.  440. 

"See  Ex  parte  Morgan,  20  Fed.  298   (D.C.W.D.,  Ark.,  1883)  . 
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tempore.  This  provision  should  be  revised  to  read: 
"The  President  of  the  Navajo  Tribe,  and  in  his 
absence,  the  Vice-President,  shall  preside  as  Chair- 
iman  of  all  Tribal  Coimcil  and  Executive  Commit- 
tee meetings.  In  the  case  of  the  absence  of  both 
ithe  President  and  Vice-President,  a  Chairman  Pro- 
tempore  designated  by  the  Tribal  Council  shall 
preside  over  such  meetings." 

(3)  The  same  defect  is  present  in  Article  V,  sec- 
tion 9,  as  in  Article  V,  section  3.  Under  the  lan- 

:)  guage  of  the  first  sentence  of  Article  V,  section  9, 
the  Vice-President  can  p>erform  only  "such  func- 
tions as  the  President  shall  direct"  but  the  Presi- 

:  dent  may  be  so  incapacitated  as  to  be  imable  to 
give  any  direction  to  the  Vice-President.  It  would 

::  seern  desirable,  therefore,  to  include  this  additional 

1  sentence:  "In  the  case  of  the  incapacity  of  the 
President,    the    Vice-President    shall    perform    his 

V  functions."  The  last  sentence  of  this  section  should 

(  also  be  revised  so  as  to  make  it  possible  for  the 
Tribal  Coinicil  to  determine  who  shall  exercise  the 

i[  I  power  of  the  President  and  Vice-President   when 

t  both   are   absent   or   incapacitated. 

(4)  In  Article  VIII,  section  2,  there  is  a  refer- 
j  ence  to  "the  bylaws  of  the  Tribal  Council"  but  no 
t  set  of  bylaws  has  been  submitted  with  the  constitu- 
0  tion.  Indeed,  the  present  constitution  contains 
Bimany  provisions  which  would  ordinarily  be  in- 
cluded in  a  .set  of  bylaws. 

Wu.i.iAM  J.  Burke, 
Acting  Deputy  Solicitor. 
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'  To:  The  Commissioner  of  Indian  Affairs 

'  From:       The  Solicitor 
Subject:    Proposed     agreement     between     United 

States  of  America  and  Community  Health 

Association,   Inc. 

The  above-mentioned  agreement  contemplates 
that  the  United  States  will   transfer  by  quitclaim 

^  deed  the  Hoopa  Valley  Hospital,  including  the  land 
upon  which  the  hospital  is  located,  to  the  Com- 
munity  Health   Association,    a  nonprofit    member- 

.  ship  corporation  organized  under  the  laws  of  the 
State  of  California.  The  agreement  and  deed  are  to 

j  be  executed  by  the  Secretary  of  the  Interior  under 

'  authority  of  .section  2  of  the  act  of  April  3,  1952  (66 
Stat.  35;  25  U.S.C,  1952  ed.,  sec.  445) . 


My  conclusion,  upon  review  of  the  record  per- 
taining to  this  matter,  is  that  the  proposed  transfer 
is  not  authorized. 

Section  2  of  the  1952  act  prohibits  the  transfer 
"unless  such  action  has  been  approved  by  the  gov- 
erning body  of  the  tribe  or  by  the  governing  bodies 
of  a  majority  of  the  tribes,  for  which  such  hospital 
or  health  facility  has  been  constructed  or  main- 
tained." Approval  of  the  transfer  purp)orts  to  have 
been  given  in  this  case  by  two  resolutions  adopted 
on  the  respective  dates  of  December  11,  1953,  and 
April  7,  1954,  by  the  Hoopa  Business  Council  act- 
ing for  the  Hoopa  Valley  Tribe.  This  approval  is 
not  sufficient,  in  my  opinion,  to  remove  the  statu- 
tory prohibition  against  the  transfer.  The  record 
before  me  not  only  indicates  that  the  hospital  was 
constructed  for  the  benefit  of  the  Indians  of  Cali- 
fornia other  than  those  who  were  members  of  the 
Hoopa  Valley  Tribe  (see  I.O.  file  99264-15,  Hoopa 
Valley  file  No.  721) ,  but  the  Court  of  Claims  in  the 
case  of  The  Indians  of  California  v.  The  United 
States,  102  Ct.  CI.  837  (1944),  offset  against  the 
judgment  in  favor  of  the  plaintiff  Indians  the  sum 
of  $167,550.11,  representing  moneys  expended  by 
the  United  States  in  the  construction  and  operation 
of  the  Hoopa  Valley  Hospital.  This  action  on  the 
part  of  the  Court  of  Claims  must  be  regarded  as  a 
judicial  determination  of  the  fact  that  the  hospital 
was  constructed  and  maintained  not  for  the  benefit 
of  the  Hoopa  Valley  Indians  alone  but  for  the 
benefit  of  the  California  Indians  as  a  whole.  The 
proposed  transfer  cannot,  therefore,  he  legally  con- 
summated without  prior  approval  of  the  transfer 
by  the  California  Indians  as  a  whole. 

Since  it  does  not  appear  to  be  possible,  in  view  of 
the  nonexistence  of  any  tribal  organization  with 
authority  to  speak  for  the  California  Indians  as  a 
whole,  to  obtain  the  approval  of  that  group  of  In- 
dians to  the  proposed  transfer,  it  appears  that  addi- 
tional legislation  by  the  Congress  will  be  necessary 
to  effectuate  the  transaction.  If  you  conclude  to 
seek  additional  legislation,  it  might  be  well  for  such 
legislation  to  provide  for  extinguishment  of  the 
equitable  interest  of  the  California  Indians  as  a 
whole  in  the  hospital  plant  by  authorizing  reim- 
bursement to  them  of  the  amount  referred  to  above 
which  was  set  off  against  their  judgment  by  the 
Court  of  Claims.  It  would  be  desirable  also  for  the 
legislation  specifically  to  authorize  transfer  of  the 
hospital  site,  which  appears  to  be  tribal  property 
of  the  Hoopa  Valley  Tribe,  with  the  consent  of  that 
tribe. 

William  J.  Burke, 

Acting  Deputy  Solicitor. 
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Funds— Public  Schools 

July  13,  1954. 
Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:       Solicitor 

Subject:  Existing  statutory  authorization  for  appro- 
priation of  funds  to  provide  financial  as- 
sistance to  public  school  districts  for  con- 
struction of  public  school  facilities  for 
Navajo  and  Hualapai  Indian  children 
not  included  in  such  districts  and  author- 
ity of  Secretary  to  provide  from  such 
funds,  if  appropriated,  financial  assistance 
to  public  school  district  at  Seligman, 
Arizona,  for  construction  of  public  school 
facilities  to  be  used  for  education  of  In- 
dian children  from  Hualapai  Indian  Res- 
ervation. 

It  is  understood  that  a  proposed  supplemental 
appropriation  for  the  Department  of  the  Interior 
for  the  fiscal  year  1955  may  contain  the  following 
or  similar  language: 

"For  an  additional  amount  for  'Construc- 
tion,' to  provide  financial  assistance  to  public 
school  districts  for  the  construction  and  equip- 
ment of  public  school  facilities  for  Navajo  and 
Hualapai  Indian  children  from  reservation 
areas  not  included  in  such  districts,  $3,000,000 
to  remain  available  luitil  expended:  Provided, 
That  advance  payments  may  be  made  to  said 
districts  whenever  necessary  to  accomplish  the 
purposes  of  this  appropriation." 

You  have  requested  my  opinion  as  to  whether 
there  is  statutory  authorization  for  the  inclusion  of 
such  a  provision  in  an  appropriation  bill,  and 
whether,  if  such  a  provision  is  contained  in  an 
appropriation  measure  as  enacted,  there  would  be 
authority  for  the  Commissioner  of  Indian  Affairs 
to  enter  into  a  contract  with  the  public  school  dis- 
trict at  Seligman,  Arizona,  under  which  the  United 
States  would  furnish  fimds  to  such  public  school 
district  for  the  construction  of  public  school  facili- 
ties to  be  used  by  such  district  in  the  education  of 
Hualapai  Indian  children  who  reside  on  the 
Hualapai  Indian  Reservation,  which,  it  is  under- 
stood, is  not  included  in  such  public  school  district. 

The  act  of  November  2,  1921  (42  Stat.  208;  25 
U.S.C.  13)   provides  that: 

"The  Bureau  of  Indian  Affairs,  under  the 
supervision  of   the   Secretary  of   the   Interior, 


shall  direct,  supervise,  and  expend  sucli  moneys 
as  Congress  may  from  time  to  time  appro- 
priate, for  the  benefit,  care,  and  assistance  of 
the  Indians  throughout  the  United  States  for 
the  following  purposes: 

"General  support  and  civilization,  including 
education.  *  *  *" 

Also  relevant  are  sections  1  and  3  of  the  act  of 
April  16,  1934,  as  amended  by  the  act  of  June  4, 
1936  (48  Stat.  596,  49  Stat.  1458;  25  U.S.C.  452, 
454) ,  which  provide  as  follows: 

"1.  The  Secretary  of  the  Interior  is  author- 
ized, in  his  discretion,  to  enter  into  a  contract 
or  contracts  wth  any  State  or  Territory,  or 
political  subdivision  thereof,  *  *  *  for  the  edu- 
cation, *  *  *  of  Indians  in  such  State  or  Terri- 
tory, through  the  agencies  of  the  State  or  Terri- 
tory *  *  *,  and  to  expend  under  such  contract 
or  contracts  moneys  appropriated  by  Congress 
for  the  education,  *  *  *  of  Indians  in  such 
State  or  Territory." 

"3.  The  Secretary  of  the  Interior  is  hereby 
authorized  to  perform  any  and  all  acts  and  to 
make  such  rules  and  regulations,  including 
minimum  standards  of  service,  as  may  be  neces- 
sary and  proper  for  the  purpose  of  carrying  the 
provisions  of  this  act  into  effect  *  *  *." 

From  the  foregoing,  it  is  clear  in  my  opinion  that 
there  is  substantive  authority  for  the  appropriation 
by  the  Congress  of  moneys  to  be  expended  for  the 
education  of  Indian  children,  including  the  con- 
struction of  the  facilities  which  are  reasonably  nec- 
essary to  accomplish  such  education,^  and  that  if 
the  language  first  quoted  above  is  enacted  into  law, 
the  proposed  contract  with  the  school  district  at 
Seligman,  Arizona,  about  which  you  have  inquired, 
could  be  validly  made.- 

J.  Reuel  Armstrong, 

Acting  Solicitor. 


'  In  the  Acting  Assistant  .Solicitor's  memorandum  of  June 
17.  1954,  to  the  Commissioner  of  Indian  Affairs,  it  was  con- 
cluded that  the  .Secretary  of  the  Interior  has  authority  to 
provide  financial  assistance  to  public  sch<H)l  districts  for  the 
construction  and  equipment  of  public  sciiool  facilities  that 
are  retiuired  to  accommodate  Navajo  Indian  children  who 
live   in   reservation   areas   that  are  outside  such   districts. 

^  Before  making  any  such  contract  it  would  be  necessary, 
of  comse,  to  consider  the  authority  of  the  .school  district 
to  enter  into  such   an  arrangement. 


'August  2,   1954 
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Property  of  Departmental  Redetermination 
OF  Heirship 


July  19,1954. 


Hon.  Harold  C.  Hagen, 
House  of  Representatives, 
Washington  25.  D.C. 

My  Dear  Mr.  Hagen: 


This  responds  to  your  letter  of  February  1 1  to  the 
Bureau  of  Land  Management  in  which,  at  the  sug- 
gestion of  Mr.  L.  A.  Wilson,  attorney  at  law  of 
Mahnomen,  Minnesota,  you  asked  to  be  advised 
concerning  the  state  of  the  title  to  the  allotment  of 
Oz-ho-we-wush-co-be-nais,  deceased  White  Earth 
allottee  No.  2308,  described  as  the  E1/2  SW14  sec.  9, 
T.  145  N.,  R.  39  W.,  5th  P.M..  Minnesota. 

Your  correspondent,  who  apparently  represents 
the  present  claimant  to  the  property,  attacks  the 
correctness  of  an  opinion  of  the  former  Solicitor  of 
this  Department  (M-35089,  dated  May  28,  1952) , 
in  which  a  redetermination  of  heirship  by  the  De- 
partment was  declared  to  have  been  proper,  and 
the  position  was  taken  that  as  long  as  the  quantum 
of  Indian  blood  possessed  by  heirs  of  the  allottee 

j  was  imknown  it  would  be  improper  for  the  Depart- 
ment to  issue  to  the  heirs  a  patent  in  fee  without 
an  investigation  to  determine  their  quantum  of 
Indian  blood,  and,  if  found  to  be  full-blood  In- 
dians, without  determining  whether  they  are  com- 
petent to  handle  their  own  affairs. 

'  The  history  of  the  allotment  and  the  depart- 
mental proceedings  with  respect  thereto  are  fully 

'  set  forth  in  the  opinion,  and  a  copy  thereof  is  en- 
closed for  your  information. 

The  opinion  is  believed  to  be  correct,  and  will 

j  not  be  disturbed.  Its  correctness  appears  to  be  ques- 
tioned primarily  because  it  failed  to  recognize  that 
the  Departmental  proceedings  would  affect  the 
rights  of  innocent  purchasers  for  value.  It  is  appar- 
ent, however,  from  the  very  recital  in  your  corre- 
spondent's letter  that  this  is  not  true.  The  heirs  to 
the  allotment  were  first  determined  by  the  Depart- 
ment on  June  23,  1920.  However,  the  allotment  was 
first  conveyed  to  one  of  the  predecessors  in  title  of 
the  present  claimant  on  November  19,  1919,  which 
was  more  than  seven  months  prior  to  the  determi- 
nation of  the  heirship.  As  the  allottee  was  a  full- 
blood  Indian,  the  Secretary  of  the  Interior  then 
unquestionably  had  jurisdiction  to  determine  the 
heirs  of  the  allottee,  and  the  purchase  of  the  prop- 
erty prior  to  this  determination  obviously  prevented 
the  purchaser  and  his  successors  in  title  from  ac- 
11   quiring  the  status  of  bona  fide  purchasers  for  value. 


Your  correspondent  also  points  to  an  alleged 
practical  inconvenience  which  would  result  from 
such  a  redetermination  of  heirship  as  occurred  in 
the  present  case.  But  any  prospective  purchaser  of 
an  allotment  in  heirship  status  which  was  subject 
to  the  provisions  of  the  so-called  Clapp  Amendment 
could  readily  have  protected  himself  against  the 
risk  of  a  redetermination  of  heirship  by  insisting 
that  the  mixed-blood  heirs  apply  for  the  issuance 
of  a  patent  in  fee.  The  Clapp  Amendment  makes 
specific  provision  for  the  issuance  of  patents  in  fee 
to  such  heirs. 

In  conclusion,  I  must  point  out  also  that  if  the 
contention  of  your  correspondent  that  the  jurisdic- 
tion of  the  Secretary  of  the  Interior  was  exhausted 
by  the  original  determination  of  heirship,  is  well 
founded,  the  Department  would  now  be  powerless 
to  take  any  further  action  with  reference  to  the 
allotment.  Only  the  United  States  District  Court 
for  the  District  of  Minnesota  would  have  jurisdic- 
tion to  determine  the  legal  questions  involved. 

Clarence  A.  Davis, 

Solicitor. 


Lands  Purchased  by  Navajo  Tribe— Right  of 
Canoncito  Navajo  Group 


Memorandum 


August  2,  1954. 


To:  Commissioner  of  Indian  Affairs 

From:       The  Solicitor 

Subject:    Ownership   of  Sarracino   tract    purchased 
by  the  Navajo  Tribe. 

By  letter  dated  November  6,  1953,  a  copy  of 
which  is  attached,  the  Acting  Commissioner  of  In- 
dian Affairs  advised  the  Directors  of  the  Indian 
Bureau's  Albuquerque  and  Window  Rock  Area 
Offices  as  follows: 

"It  is  our  opinion  that  title  to  the  lands  set 
aside  by  the  act  of  August  13,  1949  (63  Stat. 
604;  25  U.S.C.  621)  for  the  Canoncito  Navajo 
group  of  Indians  is  in  the  United  States  in 
trust  for  the  Canoncito  Navajo  group  of  In- 
dians, and  not  the  Navajo  Tribe." 

Some  time  subsequent  to  the  date  of  this  letter 
the  Navajo  Tribal  Chairman,  Mr.  Sam  Ahkeah, 
and  the  counsel  for  the  Navajo  Tribe,  Mr.  Norman 
Littell,  discussed  the  subject  of  the  letter  with  the 
then  Chief  Counsel  of  the  Indian  Bureau.  Mr. 
Ahkeah  stated  that  it  was  his  recollection  that  cer- 
tain  lands  in   the  Canoncito   area   had   been   pur- 
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chased  with  Navajo  tribal  funds,  and  he  questioned 
whether  the  opinion  expressed  in  the  above-quoted 
provision  of  the  Bureau's  letter  was  applicable  to 
these  lands.  The  Chief  Counsel  advised  Mr.  Ahkeah 
and  Mr.  Littell  that  he  would  obtain  a  description 
of  these  lands  from  tlie  field,  and  that  they  would 
then  be  further  advised  concerning  their  title 
status.  The  necessary  information  has  now  been 
obtained,  and  my  opinion,  which  you  may  wish  to 
forward  to  Mr.  Ahkeah  and  Mr.  Littell,  and  to  the 
Canoncito  Band,  is  set  forth  below. 

By  letter  dated  November  14,  1949,  Mr.  H.  M. 
Critchfield,  acting  for  the  Commissioner  of  Indian 
Affairs,  advised  the  General  Superintendent  of  the 
United  Pueblos  Agency,  that  the  Indian  Bureau's 
Washington  Office  was  in  receipt  of  a  resolution  of 
the  Navajo  Tribal  Council  which  authorized  the 
Superintendent: 

"*  *  *  to  consummate  the  proposed  purchase 
of  lands  and  improvements  of  960  acres  from 
Walter  Sarracino,  a  member  of  the  Pueblo  of 
Laguna,  for  the  use  and  benefit  of  the  Canon- 
cito Band  of  the  Navajo  Tribe  at  an  appraised 
value  of  .1i;530.5  *  *  *." 

This  letter  continued  by  stating  that: 

"Since  no  authorization  has  been  included  in 
any  of  the  appropriations  acts  for  the  purchase 
of  the  lands  involved,  steps  have  been  taken  to 
allot  to  the  General  Superintendent  of  the 
Navajo  Agency  $5305  under  the  authority  con- 
tained on  page  12  of  Public  Law  247— 80th 
Congress,  the  Interior  Department  Appropria- 
tion Act,  for  the  fiscal  year  ending  June  30, 
1948  for  use  in  connection  with  the  purchase 
of  the  Bell  Rock  Mesa  lands." 

The  last-mentioned  act  appropriated  moneys  for 
the  purchase  of  land  "payable  from  funds  held  in 
trust  for  the  particular  tribe  concerned,"  with  the 
proviso  that: 

"#  *  #  j-|,jjg  (^Q  gj^y  lands  or  improvements  so 
purchased  shall  be  taken  in  the  name  of  the 
United  States  in  trust  for  the  tribe  for  which 
purchased  *  *  *."  61  Stat.  470. 

Pursuant  to  the  authorisation  contained  in  the 
above  letter  of  November  14,  1949,  there  were  ex- 
ecuted four  conveyances,  as  follows: 

1.  Grantor— Bessie  Paisano.  Date— May  25,  1950. 
Land  Description-NW!4,  Sec.  28,  T.  10  N., 
R.  3  W.,  N.M.M.,  160  acres. 


2.  Grantor-Paul  Shattuck.  Date-May  25,  1950. 
Land  Description-  NE'^,  Sec.  28,  T.  10  N., 
R.  3  W.,  N.M.M.,  160  acres. 

3.  Grantor— Bessie  Paisano.  Date— June  9,  1950. 
Land  Description— Lots  1  and  2,  and  EV2NW14 
(otherwise  described  as  NW'/4) ,  Sec.  30,  T. 
10  N.,  R.  3  W.,  N.M.M.,  159.14  acres. 

4.  Grantors— Paul  Shattuck,  Bessie  Paisano,  Walter 
Sarracino,  Lora  Sarracino,  and  Marcelina 
Alonzo.  Date— June  18,  1950.  Land  Description— 
NEi^,  Sec.  34,  T.  10  N.,  R.  3  W.,  N.M.P.M., 
160  acres;  and  Lots  3,  4,  5,  6,  and  7,  and  SE14 
NW14  and  EVsSWV^  (otherwise  described  as 
WI/2),  Sec.  6,  T.  9  N.,  R.  3  W.,  N.M.P.M., 
321.34  acres. 

Each  of  these  deeds  recites  that  the  conveyance  is  to 
"The  United  States  of  America  in  trust  for  the 
Navajo  Tribe  for  the  use  and  benefit  of  the  Canon- 
cito Band  of  the  Navajo  Tribe." 

Since  imder  the  appropriation  act  under  which 
the  land  was  acquired  title  could  be  taken  only  in 
the  name  of  the  United  States  in  trust  for  the 
Navajo  Tribe,  I  am  of  the  opinion  that  the  bene- 
ficial owner  of  the  land  is  the  Navajo  Tribe,  in 
which  the  incidents  of  such  ownership  must  be 
regarded  as  vested.  The  addition  of  the  phrase  "for 
the  use  and  benefit  of  the  CanoncitO'  Band  of  the 
Navajo  Tribe"  must  be  regarded  merely  as  a  nota- 
tion of  the  present  purpose  to  which  the  Navajo 
Tribe  wishes  to  devote  the  land.  The  phrase  does 
not  create  a  trust  for  the  benefit  of  the  Canoncito 
Band.  Indeed,  the  recognition  of  such  a  trust  would 
be  contrary  to  tlie  provision  of  the  appropriation 
act  which  was  applicable  to  the  purchase  of  the 
land. 

Cr.ARF.NCF.  A.  Davis, 

Solicitor. 


Liquor— Tribal  Ordinanck  Regulating 
Traffic  Within  Reservation 


M-36241 


September  22,  1954. 


Indian  Tribal  Government— Statutory  Construc- 
tion—Authority of  Indian  Tribe  Over  Liquor 
Transactions  in  Areas  Under  Its  Jurisdiction. 

Section  1  of  the  Act  of  August  15.  1953    (67  Stat. 
586,  18  U.S.C.  1161)   does  not  prohibit  an  Indian 
tribe  from  condftioning  its  assent  to  transactions 
in    intoxicants   within    areas   of   Indian    country; 
under  its  jurisdiction. 

Criminal  jurisdiction  conferred  upon  a  State  by 
18  U.S.C.  1162  is  exclusive  except  as  against  the 
United  States. 


I  September  22,  1954 
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Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:       The  Solicitor 

Subject:  Authority  of  Indian  Tribe  to  condition  its 
assent  to  transactions  in  intoxicating  bev- 
erages within  areas  subject  to  its  jurisdic- 
tion. 

With  your  memorandum  of  August  9,  1954,  you 
enclosed  a  copy  of  an  opinion  of  the  Attorney 
General,  State  of  California  (No.  53/277,  June  25, 
1954)  which  interprets  in  certain  respects  the  act 
of  August  15,  1953  (67  Stat.  586;  18  U.S.C.  1161), 
and  states  the  following  conclusion,  among  others: 

"2.  If  a  tribal  council  on  an  Indian  reserva- 
tion in  California  decides  to  accept  the  condi- 
tional repeal  of  the  Federal  prohibition  against 
the  sale  of  liquor  on  such  reservation,  it  has 
no  alternative  to  accepting  the  entire  provi- 
sions of  applicable  California  law  governing 
the  sale  of  liquor.  There  is  no  authority,  either 
in  Federal  or  in  State  law,  for  a  tribal  council 
to  accept  only  the  sale  of  liquor  by  the  package 
on  a  reservation  to  the  exclusion  of  sales  for 
consumption  on  licensed  premises." 

You  have  asked  for  my  opinion  as  to  whether  the 
foregoing  quoted  statement  accords  with  the  views 
of  this  Department  as  to  the  meaning  of  the  act  of 
August  15,  1953,  supra. 

Section  1  of  the  act  of  August  15,  1953  states: 

"The  provisions  of  sections  1154,  1156.  3113, 
3488,  and  3618,  of  this  title,  shall  not  apply 
*  *  *  to  any  act  or  transaction  within  any  area 
of  Indian  country  provided  such  act  or  trans- 
action is  in  conformity  both  with  the  laws  of 
the  State  in  which  such  act  or  transaction 
occurs  and  with  an  ordinance  duly  adopted  by 
the  tribe  having  jurisdiction  over  such  area  of 
Indian  country,  certified  by  the  Secretary  of 
the  Interior,  and  published  in  the  Federal 
Register." 

Sections  1154  and  1156  of  Title  18  U.S.C.  prohibit 
and  provide  criminal  penalties  for,  in  general,  the 
introduction  into  or  possession  or  sale  within  In- 
dian country  of  intoxicating  liquor.  Section  3113 
relates  to  searches  for  and  seizures  of  intoxicants 
about  to  be  or  introduced  into  Indian  country. 
Section  3488  provides  that  the  possession  of  intoxi- 
cating liquors  in  Indian  country  is  prima  facie 
evidence  of  its  unlawful  introduction  and  section 
3618  provides  for  the  seizure,  libel  and  forfeiture 
of  any   conveyance   used   for   the   introduction   of 


liquor  into  Indian  country.  Thus,  section  1  of  the 
act  of  August  15,  1953,  in  effect,  makes  these 
various  criminal  and  punitive  Federal  statutes,  in- 
applicable to  certain  acts  or  transactions  on  or 
affecting  Indian  country,  provided  that  any  such 
act  or  transaction  accords  with  tlie  applicable  laws 
of  the  State  in  which  such  Indian  country  is  sit- 
uated and  with  the  requirements  of  an  ordinance 
adopted  by  the  tribe  having  jurisdiction  over  that 
country.^ 

There  is,  of  course,  absolutely  nothing  in  the  Act 
or  in  its  legislative  history  to  suggest  that  the  Con- 
gress had  any  intent  to  influence  the  content  of  the 
liquor  laws  of  any  State.  This  is  true,  also,  respect- 
ing the  content  of  any  tribal  ordinance  adopted 
pursuant  to  the  Act.  Indeed,  the  juxtaposition  of 
the  statutory  references  to  the  laws  of  the  State  and 
to  the  tribal  ordinances  and  their  inclusion  in  the 
same  clause  with  the  same  absence  of  modifying  or 
limiting  words,  indicate  that  the  Congress  intended 
that  the  scope  of  such  a  tribal  ordinance  is  to  be  as 
much  within  the  discretion  of  the  tribe  as  the  scope 
of  the  State  liquor  laws  is  to  be  within  the  discre- 
tion of  the  State.  The  scope  of  neither  appears  to 
be  limited  by  the  Act. 

If  the  terms  and  conditions  prescribed  by  a  tribe 
in  its  ordinance  permitting  the  sale  of  liquor  on  its 
reservation  were  in  conflict  with  the  applicable 
State  law,  and  if  a  person  were  to  sell  intoxicants 
on  such  a  reservation  in  accordance  with  the  tribal 
ordinance  but  in  contravention  of  the  State  law,  the 
contravention  of  the  State  law  would  subject  him 
to  the  penalties  of  18  U.S.C,  sections  1154,  1156, 
3113,  3488,  or  3618,  as  the  case  may  be.  On  the 
other  hand,  it  is  also  possible  for  a  tribe  to  adopt 
an  ordinance  under  the  act  of  August  15,  1953,  and 
a  number  of  tribes  have  done  so,  which  does  not 
conflict  with  State  law  but  in  effect  imposes  condi- 
tions in  addition  to  those  specified  by  the  laws  of 
the  State.  For  example,  ordinances  have  been 
adopted  which  contain,  in  one  form  or  another,  a 
preference  for  Indians  to  engage  in  the  sale  of 
liquor  on  reservations,-  or  which  reauire  that  in 
addition  to  the  obtaining  of  a  State  license,  a  pur- 
veyor of  liquor  on  a  reservation  shall  pay  an  addi- 
tional fee  to  the  tribe  and  obtain  from  it  a  tribal 
license.^  In  the  latter  type  of  case,  a  purveyor  of 
intoxicants  on  such  an  Indian  reservation  who  fully 
complied  with  applicable  State  law,  might  never- 
theless be  in  violation  of  18  U.S.C,  sections  1154, 


^  The  Attorney  General's  opinion  concedes  the  constitu- 
tional power  of  Congress  to  enact  such  a  measure. 

==  Ordinances  of  Minnesota  Chippewa  Tribe  (17  F.R.  7519)  ; 
Lower  Brule  Sioux  Tribe  of  South   Dakota    (19  F.R.  2573)  . 

^  Ordinances  of  the  Blackfeet  Tribe  of  Montana  (19  F.R. 
1049)  ;  Lower  Brule  Sioux  Tribe  of  South  Dakota  (19  F.R. 
2573) . 
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1156,  3113,  3488,  or  3618,  if  he  had  not  also  com- 
plied witli  the  terms  of  the  tribal  ordinance. 

By  the  terms  of  18  U.S.C.  1162,  (Public  Law  280, 
83d  Cong.,  1st  sess.) ,  the  civil  and  criminal  juris- 
diction of  the  State  of  California,  with  certain  ex- 
ceptions not  relevant  here,  was  extended  to  all 
Indian  country  within  that  State.  It  has  been  con- 
cluded that  the  effect  of  section  1162  is,  among 
other  matters,  to  repeal  whatever  power  the  tribes 
within  that  State  may  otherwise  have  possessed  to 
impose  their  own  criminal  laws  respecting  any  mat- 
ter which  section  1162  makes  subject  to  the  criminal 
jurisdiction  of  the  State.*  From  this  it  follows  that 
while,  as  noted  above,  an  Indian  tribe  in  California 
may  by  ordinance  impose  conditions  consistent  with 
the  laws  of  that  State  upon  tJie  sale  of  liquor  within 
its  reservation,  the  penalty  for  violation  of  such 
conditions  is  to  be  imposed  by  the  United  States 
pursuant  to  sections  1154,  1156,  and  3618  of  Title 
18,  U.S.C,  rather  than  by  any  provision  of  tribal 
law;  and  if  the  act  which  violates  a  condition  of 
sucli  an  ordinance  appears  also  to  violate  a  provi- 
sion of  State  law,  the  State  would  be  free  to  prose- 
cute as  well  for  the  violation  of  its  laws. 

What  acts  would  constitute  a  violation  of  the 
liquor  laws  of  the  State  of  California,  is  not  a  mat- 
ter upon  which  at  this  time  it  is  appropriate  for  me 
to  express  an  opinion.  Nor  would  it  be  appropriate 
for  me  to  discuss  the  liquor  licensing  authority  of 
the  State  Board  of  Equalization,  which  the  Attorney 
General  describes  as  "plenary  and  exclusive."  He 
further  states  that: 


The  fact  that  a  tribe  in  California  may  by  ordi- 
nance authorize  the  sale  of  liquor  on  its  reservation 
in  packages  for  consumption  only  off  the  premises 
where  it  is  sold  would  not,  in  my  opinion,  impinge 
upon  the  foregoing  authority  of  the  State  Board  of 
Equalization  to  license  sales  of  liquor  on  such  res- 
ei"vation  for  consumption  both  on  and  off  the  prem- 
ises where  the  liquor  is  sold.  In  such  circumstances, 
if  any  person  so  licensed  by  the  State  were  to  sell 
liquor  on  the  reservation  for  on-premises  consump- 
tion in  accordance  with  his  license,  presumably  he 
would  be  immune  from  State  prosecution  and,  thus, 
the  license  issued  by  the  State  agency  would  be  fully 
effective  insofar  as  State  law  is  concerned.  Because 
of  the  conflict  with  the  tribal  ordinance,  however, 
the  person  making  such  a  sale  would  not  receive 
the  immunity  afforded  by  the  act  of  August  15, 
1953  and,  consequently,  would  be  in  violation  of 
18  U.S.C.  1156. 

To  the  extent  indicated  in  tJie  foregoing,  the 
views  of  this  Department  diverge  from  the  above 
(juoted  conclusion  of  the  Attorney  General  of  Cali- 
fornia. 

J.  Reuel  Armstrong, 

Acting  Solicitor. 


Proposed  Transfer  of 
Lac  du  Flambeau  School 


Seplrmher  29,  1954. 


"There  is  presently  no  basis  in  California  law 
for  the  inhabitants  of  any  definable  district  or 
subdivision  of  the  State  to  determine  the  terms 
and  conditions  upon  which  alcoholic  beverages 
may  be  sold  therein." 


*"*  *  *  It  is  our  view  that  tiic  act,  by  providing  that  the 
State  shall  have  jurisdiction  over  crimes  and  offenses  com- 
mitted by  or  against  Indians  in  the  Indian  country  to  the 
same  extent  that  the  State  has  jurisdiction  over  crimes  and 
offenses  committed  elsewhere  within  the  State,  except  as 
limited  in  Section  2  (b)  ,  made  such  jurisdiction  of  the  State 
exclusive.  The  extent  of  the  State's  jurisdiction  is  full  and 
complete  and  permits  of  no  such  jurisdiction  by  any  other 
IxKly  save  the  Federal  C;o\ernmcnt  and  subordinate  agencies 
of  the  State  itself.  The  act  also  explicitly  states  that  the 
criminal  laws  shall  have  the  same  force  and  effect  within 
Indian  counti^  as  they  have  elsewhere  within  the  State. 
The  effect  of  this  provision  clearly  is  to  extend  both  the 
substantive  and  procedural  laws  of  the  State  to  crimes  com- 
mitted by  Indians.  Thus,  State  law  defines  not  only  the 
criminal  offenses  against  the  State  and  tlie  penalties  therefor, 
but  it  also  defines  the  courts  in  which  and  the  manner  in 
which  persons  accused  of  committing  such  offenses  are  to 
be  tried."  Letter,  dated  Jime  4,  1954,  from  Assistant  Secre- 
tary of  the  Interior  Lewis  to  Mr.  E.  Morgan  Pryse,  Area 
Director,  Bureau  of  Indian  Affairs,  Minneapolis,  Minnesota. 


Mem())an(Iuiii 

To:  Commissioner,  Bureau  of  Indian  Affairs 

From:        Solicitor 

Subjerl:     Proposed   transfer  of  Lac  du   Flambeau 

school 

There  is  attached  for  your  signature  a  proposed 
deed  which  would  convey  to  the  Flambeau  School 
District  No.  1  certain  land  owned  by  the  Lac  du 
Flambeau  Band  of  Lake  Superior  Chippewa  In- 
dians, together  with  the  Lac  du  Flambeau  Indian 
school  which  is  situated  thereon.  LInder  the  act  of 
jiuie  4,  1953    (67  Stat.  41:  25  U.S.C.  293a)  : 

"The  Secretary  of  the  Interior,  or  his  author- 
ized representative,  is  authorized  to  convey  to 
State  or  local  governmental  agencies  or  to 
local  school  authorities  all  the  right,  title,  and 
interest  of  the  United  States  in  any  land  and 
improvements  thereon  and  personal  property 
used  in  connection  therewith  heretofore  or 
hereafter  used  for  Federal  Indian  school  ])ur- 
poses  and  no  longer  needed  for  such  purposes: 


Id 

isfl 
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Provided,  Ihat  the  consent  ot  the  beneficial 
owner  shall  be  obtained  before  the  convey- 
ance of  title  to  land  held  by  the  United  States 
in  trust  for  an  individual  Indian  or  Indian 
tribe  *   *  *." 


As  the  beneficial  owner  of  the  land  in  question 
appears  to  be  'the  Lac  du  Flambeau  Band,  the  con- 
sent recjuired  by  the  statute  must  be  given  by  the 
Band  or  its  authorized  representative.  You  will 
note  that  the  attached  corres|X)ndence  contains  a 
resolution,  dated  June  22,  1953,  of  the  Lac  du 
Flambeau  Tribal  Coimcil,  whereby  the  Council 
purports  to  assign  the  tribal  land  in  question  to 
the  School  District. 

It  is  the  opinion  of  this  office  thai  the  Tribal 
Council  lacks  authority  to  give  the  necessary  con- 
sent to  the  transfer  of  this  land.  Article  VI  of  the 
Band's  Constitution,  which  sets  forth  the  powers 
and  duties  of  the  Tribal  Council,  states,  in  Sec- 
tion 1  (b)  thereof,  that  "no  tribal  lands  shall  be 
sold  or  encumbered."  Similarly,  Section  2  of  Article 
VII  of  this  Constitution  provides  that  "no  part  of 
[the  unallot'tetl  tribal]  land  shall  be  mortgaged  or 
sold."  Again,  Section  5  (b)  (1)  of  the  Band's  Cor- 
porate Charter  provides  that: 


"No  sale  or  mortgage  may  be  made  by  the 
Tribe  of  any  land  *  *  *  now  or  hereafter 
held  by  the  Tribe  within  the  boundaries  of 
the  Lac  du  Flambeau  Reservation." 


While  it  is  true  tfiat  none  of  tlie  above  provisions 
expressly  prohibit  gifts  of  tribal  land,  nevertheless, 
we  believe  that  the  prohibition  of  a  gratuitous 
transfer  such  as  is  involved  in  the  instant  case  may 
be  reasonably  inferred  from  the  ban  on  sales, 
mortgages,  and  other  encumbrances  of  tribal  land. 
Accordingly,  it  is  our  opinion  that  the  Tribal 
Council  lacks  authority  to  give  the  consent  of  the 
beneficial  owner  of  the  land  in  cjuestion  and  thai 
the  attached  resolution  of  June  22,  19.53  does  noi 
satisfy  the  requirements  of  the  1953  act,  supra. 

Thus,  it  would  appear  that  the  effective  trans- 
fer of  the  Lac  du  Flambeau  tribe's  interest  in  the 
land  involved  could  be  assured  only  by  an  amend- 
ment of  the  tribal  constitution  and  charter  or  by 
popular  referendum  which  would  clearly  reflect  the 
tribe's  concept  to  the  transfer  of  lands  in  which  it 
has  the  beneficial  ownership. 


J.  Reuel  Armstrong, 

Acting  Solid  lor. 


Minnesota  School  Attendance  Laws- 
Jurisdiction  TO  Enforce  on  Red  Lake 
Reservation 


M-3623  i 


Oclobrr  4,  l')^l. 


Legislation— Repeals  by  Implication. 

Repeals  by  implication  are  not  favored,  and  the 
act  of  August  4,  194(5  (supra)  was  not  repealed 
l)y  the  act' of  August  15,  1953  (67  Stat.  588)  con- 
ferring on  the  State  of  Minnesota  civil  and  crim- 
inal jurisdiction  over  Indian  country  within  the 
Stale  excejJt  over  the  Red  Lake  Indian  Reserva- 
lion. 

MciiioraiKitiin 

To:  Connnissioner  of  Indian  AITairs 

From:        Solicitor 

Subject:     Whether  the  act  of  August  4,   194()    (60 

Stat.  962)    is  in   force  on   the  Red  Lake 

Indian  Reservation. 

You  have  re(| nested  my  opinion  as  to  whether 
the  act  of  August  15,  1953  (67  Stat.  588)  repealed 
the  act  of  August  4,  1946  (60  Stat.  962;  25  USCA 
231) ,  with  respect  to  the  Red  Lake  Indian  Reserva- 
tion in  Minnesota. 

The  1946  act  permitted  States  under  such  rules 
and  regidations  as  the  Secretary  may  prescribe  to 
enforce  their  comjJidsory  school  attendance  laws 
against  Indians  on  Indian  lands  but  only  with  the 
consent  of  those  tribes  having  a  duly  constituted 
governing  body.  The  Red  Lake  Band  of  Chippewa 
Indians  by  its  general  council,  pursuant  to  the  act, 
adopted  Resolution  No.  1  on  December  3,  1950, 
consenting  that  the  State  of  Minnesota  shall  have 
concurrent  jurisdiction  with  the  tribe  over  the 
enforcement  of  .State  compulsory  school  laws 
against  Indians  on  the  reservation. 

It  .seems  that  the  Ciounty  attorney  of  Beltrami 
County,  Minnesota,  has  declined  to  enforce  the 
State  compidsory  school  laws  on  the  reservation 
becau.se  of  his  belief  that  the  act  of  August  4,  1 946, 
supra,  is  inoperative  on  the  Red  Lake  Reservation 
by  the  enactment  of  August  15,  1953,  which  con- 
ferred on  the  State  of  Minnesota  civil  and  crim- 
inal jurisdiction  over  Indian  country  within  the 
State,  and  which  specifically  excepted  the  Red  Lake 
Reservation.  Since  the  purpose  of  this  later  legis- 
lation was  to  enlarge  the  State's  jurisdiction,  it 
hardly  would  seem  possible  that  it  intended  also 
to  terminate  the  State's  jurisdiction  on  the  Red 
Lake  Reservation  with  respect  to  compulsory 
school  attendance  laws. 
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Ihe  two  acts  are  independent  and  there  is  no 
conflict  or  inconsistency  in  their  terms,  or  their 
scope  of  operation,  and  neither  is  there  any  basis 
tor  a  repeal  by  impHcation  which,  in  any  event, 
is  highly  disfavored  by  the  courts.  U.S.  v.  Noce, 
268  U.S.  613.  Accordingly,  the  act  of  August  15, 
1953,  did  not  modify  or  repeal  the  1946  act  which 
became  fully  operative  on  the  Red  Lake  Reserva- 
tion, with  the  consent  of  the  tribe  by  its  Resolution 
of  December  3,   1950. 

W.  H.  Flanery, 

Acting  Soliciiur. 


Water  Rights  on  Flathead 
Reservation 


October  25,  1954. 

Mr.   John  M.  Cooper 
Area   Director 
Bureau  of  Indian  Affairs 
804  North  29th  Street 
Billings,  Montana 

Mv  Dear  Mr.  Cooper: 

Since  receipt  of  Area  Office  letter  of  May  20, 
an  examination  has  been  made  of  the  records  re- 
lating to  the  work  of  the  conmiittees  which  in- 
vestigated and  reported  on  the  so-called  Secretarial 
or  private  water  rights  on  the  Flathead  Reserva- 
tion. Reference  therein  is  made  to  section  9  of  the 
act  of  May  29,  1908  (35  Stat.  444)  as  the  authority 
for  ithe  committees'  work.  This  reference  is  con- 
tained in  a  report  to  the  Commissioner  of  Indian 
Affairs  dated  December  10,  1919,  signed  by  the 
three  members  of  the  committee,  a  copy  ol  which 
was  enclosed  with  the  letter  of  May  20,  and  desig- 
nated Exhibit  "C".  This  report  was  approved  with 
some  modifications  by  the  Department  on  Novem- 
ber 25,  1921. 

In  a  letter  from  your  office  dated  October  5, 
1953,  it  was  suggesited  that  consideration  be  given 
to  the  institution  of  further  court  proceedings  with 
a  view  to  reopening  questions  raised  by  the  deci- 
sions in  the  cases  of  United  Stales  v.  Mclntire,  101 
F.  (2d)  650  (1939),  and  United  Stales  v.  Alex- 
ander, 131  F.  (2d)  359  (1942).  The  then  Chief 
Counsel  of  the  Bureau  of  Indian  Affairs  in  his  let- 
ter dated  March  12,  1954,  pointed  out  that  under 
the  case  of  United  Slates  v.  Poiuers,  305  U.S.  527 
(1939)  ,  the  successors  in  title  to  the  lands  of  former 
Indian  allotments  were  entitled  to  "some  portion" 
of  the  tribal  waters,  essential  for  cultivation  of 
their  lands.  The  court  pointed  out  that  under  sec- 
tion 7  of  the  act  of  February  8,  1887    (24  Stat.  390; 


25  U.S.C.  381),  the  Secretary  of  the  Interior  was 
authorized  to  prescribe  regulations  to  seciue  just 
and  equitable  distribution  of  the  waters  and  that 
it  did  not  appear  that  the  Secretary  ever  under- 
took to  do  so.  Section  7  itself  clearly  indicates 
Congressional  recognition  of  equal  rights  among 
resident  Indians. 

Section  9  of  the  act  of  April  23.  1904  (33  .Stat. 
304)  as  amended  by  section  15  of  the  act  of  May 
19,  1908  (35  Stat.  444)  authorizes  the  Secretary  of 
the  Interior  to  perform  any  and  all  acts  and  to 
make  such  regulations  as  may  be  necessary  and 
])roper  lor  the  purpose  of  carrying  the  provisions 
of  the  act  into  full  force  and  effect. 

The  Secretary  did,  however,  in  1937  prescribe 
in  the  regulations  a  rate  to  be  charged  for  the  de- 
livery annually  of  water  to  the  so-called  private 
water  right  lands  served  by  facilities  of  the  Flathead 
Irrigation  Project.  This  is  now  covered  by  section 
130.18  of  25  CFR,  which  was  approved  by  the  Sec- 
retary on  March  19,  1938,  and  which  has  been 
subsequently  amended.  The  original  approval  was 
prior  to  the  decisions  in  the  Mclntire  and  the 
Alexander  cases.  The  coiut  in  the  Alexander  case 
did  not  consider  the  regulations  of  the  Secretary 
sufficient  to  comply  with  the  regulation  require- 
ments of  the  1887  act.  The  court  ruled  that  "The 
so-called  'secretarial  decrees'  related  to  alleged 
'private'  rights  and  were  not  of  the  character  re- 
quired. There  not  being  a  rule  or  regulation,  of 
cotnse  a  violation  thereof  could  not  be  shown."  A 
footnote  to  the  Alexander  case  on  page  36  of  131 
Fed.  (2)  indicates  that  the  court  was  aware  of  the 
existing  regulations  applicable  to  the  Flathead 
project. 

In  view  of  the  existing  situation,  your  attention 
is  particularly  directed  to  that  part  of  the  March 
12,  1954,  letter  appearing  at  the  top  of  page  2  and 
the  last  paragraph  of  page  3,  and  you  should  com- 
|>ly  therewith  as  soon  as  possible. 

J.  Reuel  Armstrong, 

A  cling   Solicitor. 


State  Taxation  of  Tribal  Royalty 

Interests  in  Oil  and  Gas  Leases  on 

Blackfeet  Indian  Reservation 


M-36246 


October  29,  1954. 


Blackfeet  Indian  Reservation— Tribal  Oil  and  Gas 
Leases— State  Taxation  of  Tribal  Royalty  Inter- 
ests. 

On  the  Blackfeet  Indian  Reservation,  the  Secretary 
of  the  Interior,  consistently  with  the  requirements 
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ot  the  Act  ot  May  29,  1924  (25  U.S.C.  398)  may 
arrange  for  tribal  oil  and  gas  lessees  to  pay  the 
net  proceeds  tax  levied  by  the  State  of  Montana 
against  oil  and  gas  royalty  interests  (Section  84- 
5409,  Revised  Codes  of  Montana,  1947,  Anno- 
tated) ,  to  deduct  the  amount  thus  paid  when 
remitting  royalty  payments  to  the  tribe,  and  to 
support  the  reduction  with  properly  supported 
tax  bills. 

I 

:  Meinurandum 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Collection  of  Montana  State  tax  on  oil 

and  gas  royalty  interests  in  the  Blackfeet 

Tribe 
] 

Ihcre  have   been   referred    to   this  office   for   its 
consideration  letters  from  your  Billings  Area  Office, 
I  respecting  the  procedures  for  the  collection  of  a  net 
t  proceeds  tax  levied  by  the  State  of  Montana  against 
I  the  oil  and  gas  royalties  due  the  Blackfeet    Tribe 
from   unallotted   oil   and  gas  produced   by   lessees 
on  the  Blackfeet  Reservation.  The  authority  of  the 
State  to  levy  such  a  tax  has  heretofore  been  con- 
sidered and  confirmed.  British  American   Oil  Pro- 
ducing   Company    v.    Board    of   Equalization,    299 
U.S.  159  (1936)  ;  Op.  Sol.  M-32093,  September  20, 
1943.   The   immediate   question,    therefore,    relates 
not  to  the  taxability  of  the  tribal  royalty  interest 
but  rather  to  the  procedure  by  which  the  tax  may 
:  be  paid. 

The  applicable  Montana  statute  relating  to  the 
procedure  for  the  payment  of  these  taxes  states  in 
part: 
I 

"#  #  #  Yhe  operator  or  producer  shall  be 
liable  for  the  payment  of  said  taxes,  and  same 
shall  be  payable  by  and  shall  be  collected  from 
such  operators  in  the  same  manner  and  under 
the  isame  penalties  as  provided  for  the  collec- 
tion of  taxes  upon  net  proceeds  of  mines;  pro- 
vided, however,  that  after  payment  of  such  tax 
such  operator  may  recover  or  withhold  from 
any  proceeds  of  royalty  interest,  either  in  kind 
or  in  money,  coming  into  his  hands,  the 
amount  of  any  tax  paid  by  him  upon  such 
royalty  or  royalty  interest."  Sec.  84-5409,  Re- 
vised Codes  of  Montana,    1947,   Annotated. 

The  Act  of  May  29,  1924  (25  U.S.C.  398),  by 
which  the  Congress  consented  to  the  taxability  of 
such  royalty  interests,  states  in   part  that: 

"*  *  *  the  production  of  oil  and  gas  and 
other  minerals  on  such  [unallotted]  lands  may 


be  taxed  by  the  State  in  which  said  lands  are 
located  in  all  respects  the  same  as  production 
on  unrestricted  lands  and  the  Secretary  of  the 
Interior  is  authorized  and  directed  to  cause  to 
be  paid  the  tax  so  assessed  against  the  royalty 
interests    on    said    lands   *    *    *." 

From  the  letters  received  from  the  Area  Office, 
it  appears  that  the  problem  of  devising  an  admin- 
istratively convenient  procedure  for  the  payment 
of  the  Montana  tax  is  complicated  by  a  past  ruling 
of  this  Department  that  the  1924  Act  requires  the 
Secretary  to  pay  the  tax  and  does  not  permit  oil 
and  gas  lessees,  as  contemplated  by  the  quoted 
Montana  statute,  to  pay  the  tax  to  the  State  and 
deduct  the  amount  thereof  from  the  royalty  pay- 
ments made  to  the  tribe.  This  ruling  is  contained 
in  a  letter  dated  March  20,  1945,  addressed  to  the 
Superintendent  ol  the  Navajo  Agency  and  signed 
by  Mr.  Walter  V.  Woehlke,  for  the  Connnissioner, 
and  approved  by  then  Assistant  Secretary  Chap- 
man on  .\pril  3,  1945,  which  dealt  with  a  New 
Mexico  statute  similar  to  the  Montana  statute  and 
its  application  to  the  payment  of  taxes  on  the 
royalty  interests  of  the  Navajo  tribe  in  ils  tribal 
oil  and  gas  leases.  In  the  course  of  that  letter  it 
was   stated: 

"It  is  believed  that  your  office  should  submit 
to  the  New  Mexico  Bureau  of  Revenue  a  state- 
ment based  on  information  available  from  the 
records  of  the  Geological  Siuvey  su{jervisory 
office,  showing  the  amount  of  royalties  received 
to  the  credit  of  the  Navajo  tribe  during  the 
current  year,  and  that  you  should  suggest  lo 
the  Revenue  Bureau  that  it  submit  to  you  a 
separate  tax  bill  for  each  tax  the  State  is  levy- 
ing against  the  Indian  royalty  interest,  citing 
on  each  bill  the  State  statutory  provision  pur- 
suant to  which  the  tax  is  being  levied.  Upon 
receipt  of  the  tax  bills  they  should  be  tare- 
fully  examined  by  your  office  and  by  the 
Supervisor's  office,  and  if  found  to  be  correctly 
computed  and  to  cover  the  taxes  referred  to  in 
the  Solicitor's  opinion,  the  bills  may  then  be 
paid  by  yotir  office.  It  might  be  advisable  for 
you  to  point  out  to  the  New  Mexico  Bureau  of 
Revenue  that  while  such  a  procedure  is  appar- 
ently not  the  normal  procedure  for  collection 
of  the  taxes  on  production  from  non-Indian 
lands,  where  the  operators  make  deductions 
for  taxes  on  landowner's  royalty  share, 
some  variation  is  necessary  with  respect  to  re- 
stricted tribal  lands  inasmuch  as  the  act  of 
May  29,  1924  (43  Stat.  244,  25  U.S.C.  sec.  398) , 
and  the  Comptroller  General's  rulings  of  Sep- 
tember 21,   1932,  and  November  9, 'l932,  A- 
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44569,  make  it  the  tunction  and  duty  ol  the 
Secretary  oi  the  Interior  to  pay  such  taxes  as 
come  within  the  authorization  contained  in 
the  said  act  of  May  29,  1924." 

It  appears  from  the  records  that  for  the  past 
several  years  the  procedure  outlined  in  the  letter 
of  March  20,  1945  has  not  been  pursued  in  the 
case  of  the  Blackfeet  Reservation  because,  pur- 
suant to  the  provisions  of  the  tribe's  oil  and  gas 
leases,  oil  and  gas  royalties  have  been  paid  by 
lessees  directly  to  the  tribe  and  not  to  the  Super- 
intendent. Moreover,  it  is  represented  that  the 
tribe  has  not  promptly  paid  the  taxes  due  with 
the  consequence  that  various  lessees  are  being 
billed  by  the  State  and  are  becoming  apprehen- 
sive of  their  legal  rights  in  the  situation.  In  the 
circumstances,  reexamination  of  the  basis  for  the 
conclusion  reached  in  1945  that  the  Secretary  of 
the  Interior  must  pay  such  taxes  seems  warranted. 

The  ridings  of  the  Comptroller  General,  upon 
which  the  1945  conclusion  is  based,  related  to  the 
procedures  for  the  collection  of  an  Oklahoma  State 
tax  of  'i  per  cent  on  the  gross  production  of  oil 
and  gas  from  restricted  Indian  lands  of  the  Five 
Civilized  Tribes.  The  Comptroller  General  held 
that  it  was  the  obligation  of  the  Indian  Service  to 
collect  the  loyalties  in  full  and  to  remit  the  taxes 
to  the  State  rather  than  to  direct  the  lessee  to 
remit  the  taxes  and  deduct  them  from  the  royalties. 
The  Comptroller  General's  rulings  were  specifically 
posited  upon  Section  3  of  the  Act  of  May  10,  1928, 
45  Stat.  496,  which  provides  in  part: 

"*  *  *  The  Secretary  of  the  Interior  is 
hereby  authorized  and  directed  to  cause  to  be 
paid,  from  the  individual  Indian  funds  held 
under  his  supervision  and  control  and  belong- 
ing to  the  Indian  owners  of  the  lands,  tlie  tax 
or  taxes  so  assessed  against  the  royalty  interests 
of  the  respective  Indian  owners  of  such  oil,  gas, 
and  other  mineral  production." 

It  lis  readily  observed  that  the  1928  Act  explicitly 
required  the  taxes  to  be  paid  oiu  of  specified  funds 
in  the  custody  of  the  Secretary.  The  Comptroller 
General's  ridings  in  the  case  of  the  Five  Civilized 
Tribes,  therefore,  would  not  seem  to  be  controlling 
in  the  case  of  the  1924  Act,  which  merely  author- 
izes and  directs  the  Secretary  to  cause  the  tax  to  be 
paid  without  indicating  in  any  way  whatsoever 
the  manner  in  which  it  is  to  be  paid  or  the  source 
of  the  funds  to  be  used  therefor.  Indeed,  under 
the  1924  statute,  the  Secretary  would  seem  to  have 
fulfilled  the  obligation  imposed  upon  him  by  the 
Congress  when,  through  suitable  arrangements,  he 


causes  the  tax  to  be  paid  either  by  the  tribe  or  by 
the  lessees. 

The  Billings  Area  Office  has  suggested  that,  sub- 
ject to  various  administrative  controls,  the  lessees 
be  asked  to  pay  the  tax  directly  to  the  State,  to 
ileduct  the  amount  thus  paid  when  remitting  their 
royalty  payments  to  the  tribe,  and  to  supjxjrt  the 
deduction  with  properly  receipted  tax  bills.  Such 
an  arrangement,  it  seems  to  me,  is  permissible 
under  the  1924  Act  and  would  not  impair  the 
obligations  under  the  lease  contract  between  the 
lessees  and  the  tribes.  Forbes  v.  Mid-Northern  Oil 
Company,  45  Pac.    (2d)    673,  679. 

J.  Rluel  Arm.stron(;, 

Acting   Solicitor. 


Contracts  for  Lunchks  for  CHiLDRiiN 

IN  Indian  Sc:hools  Unukr 

Johnson-O'Mallkv  Act 


M-36217 


Noveinher  5,  7957. 


Bureau  of  Indian  Affairs— Educational  Contracts— 
Johnson-O'Malley  /\ct 

The  Johnson-O'Malley  Act  of  April  16,  1934,  as 
amended  by  the  Act  of  June  4,  1936  (49  Stat. 
1458,  25  U.S.C.  452),  tloes  not  authorize  the 
award  of  a  negotiated  contract  to  a  private  cor- 
poration for  the  furnishing  of  lunches  to  the 
children  attending  and  the  staff  of  an  Indian 
Bureau  school. 

A  contract  with  a  private  corporation  to  furnish 
lunches  to  the  children  attending  and  the  staff 
of  an  Indian  Bureau  school  may  be  awarded 
after  competitive   bidding. 

M('nior<niduin 

To:  Commissioner   of   Indian    Affairs 

From:        Acting  Solicitor 

Subject:      Proposed    contract    with     The    Cleaves 
Food  Service  Cor]3oration,  Md. 

In  his  memorandum  of  November  3,  1954,  the 
Acting  .'\ssistant  Commissioner  of  Indian  Affairs 
requested  my  opinion  as  to  whether  there  is  author- 
ity to  enter  into  a  negotiated  contract  with  The 
Cleaves  Food  Service  Corporation,  Md.,  under  the 
Johnson-O'Malley  Act  of  April  16,  1934,  as 
amended  by  the  act  of  June  4,  1936  (25  U.S.C. 
452)  .  Under  the  proposed  contract  Cleaves,  in  gen- 
eral, would  operate  the  kitchens  in  certain  Indian 
Bureau  schools  and  furnish  and  serve  noon  meals 
to  students   and   staff  at   those   and   other   nearby 
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schools.  Attached  to  the  Acting  Assistant  Commis- 
sioner's memorandum  was  a  rough,  preliminary 
draft  of  ithe  proposed  contract;  because  of  the  ap- 
parent urgency  of  the  matter  antl  the  very  prelim- 
inary natme  of  the  draft,  my  opinion  has  been 
requested  solely  upon  the  issue  mentioned  above, 
and,  therefore,  no  opinion  is  expressed  or  intended 
with  regard  to  any  other  aspect  of  the  proposed 
contract. 

The  Johnson-O'Malley  Act  authorizes  the  Secre- 
tary of  the  Interior  to  enter  into  contracts  with 
States  or  Territories  or  "with  any  State  university, 
college,  or  school,  or  with  any  appropriate  State 
or  private  corporation,  agency,  or  institution,  for 
the  education,  medical  attention,  agricultural  as- 
sistance, and  social  welfare,  including  relief  of 
distress,  of  Indians." 

The  quesition  presented  for  consideration  seems, 
in  the  light  of  the  statutory  provisions,  to  narrow 
to  the  issue  of  whether  the  service  proposed  to  be 
rendered  by  Cleaves  can  be  deemecl  to  fall  in  the 
category  of  education  or  social  welfare,  as  those 
terms   are   used   in    the   Act. 

An  examination  of  the  legislative  history  of  the 
Act  indicates  rather  clearly  that  contracts  relating 
to  the  education  of  the  Indians  were  intended  to 
be  of  a  type  which  would  in  effect  arrange  for  the 
placement  of  Indian  children  in  schools  other  than 
those  operated  by  the  Bureau  of  Indian  Affairs,  and 
contracts  relating  to  social  welfare  were  intended 
to  arrange  for  the  furnishing  of  such  types  of  serv- 
ice as  "foster  home  placement  for  neglected  and 
orphaned  children,  institutional  care  of  defectives, 
mothers'  pensions,  probation  work  with  prede- 
linquents, and  special  supervision  of  relief  pro- 
grams." H.  Rept.  864,  83d  Cong.,  2d  Sess.  The  serv- 
ice which  it  is  proposed  that  Cleaves  furnish  under 
the  prospective  contract  does  not  fall  within  the 
scope  of  the  term  "education"  or  "social  welfare" 
as  used  in  the  applicable  statute.  It  is  recognized, 
of  course,  that  if  children  are  to  attend  school  they 
must  have  food  and  to  this  extent  it  has  been  in- 
formally suggested  by  members  of  your  staff  that 
the  proposed  contract  relates  to  education.  But  the 
reason  behind  such  a  conclusion  would  seem  also 
to  support  a  proposition  that  the  construction  of 
school  buildings  and  school  dormitories,  the  ac- 
quisition of  pencils  and  school  desks,  all  could  be 
achieved  through  negotiated  contracts  under  the 
Johnson-O'Malley  Act  rather  than  under  contracts 
let  by  competitive  bidding  in  pursuance  of  the 
usual  Government  procurement  procedures.  Such 
a  proposition  is  obviously  untenable. 

This  is  not  to  suggest,  however,  that  existing 
contracts  entered  into  by  the  Indian  Bureau  for 
the  placement  of  children  in  schools,  with  a  pro- 
vision in  such  contracts  that  incidentally  the  chil- 


ilren  are  also  to  be  fed,  are  not  within  the  scope  of 
the  Johnson-O'Malley  Act.  In  such  instances,  the 
feeding  of  the  children  is  undertaken  by  the 
Agency  which  is  to  do  the  educating  and  the  feed- 
ing is  merely  incidental  to  the  primary  fimotion  of 
the  contractor  to  educate  the  children.  Fhe  pro- 
posed arrangement  with  Cleaves,  however,  con- 
templates only  that  C^ieaves  will  perform  in  essence 
a  catering  service. 

For  the  foregoing  reasons  it  is  my  opinion  I  hat 
a  contract  of  this  kind  should  i)e  let  out  after 
competitive  bidding,  and  in  conformity  with  the 
normal  procedure  applicable  to  transactions  of  this 
nature. 

}.  Riaiiii.  ARMsrRONG, 

Aclhi''  Solicilo). 


Salls  to  Church  Organization  of  Surplus  Lands 

IN  THE  Sioux  Sanitarium  Farm,  Rapid  City 

South  Dakota 


M-36252 


November  29,  1954. 


Statutory  Interpretation— Act  of  May  20,  1948  (62 
Stat.  248)  —Words  and  Phrases— Reasonable 
Value. 

As  used  in  section  I  of  the  Act  of  May  20,  1948 
(62  Stat.  248)  ,  the  term  "reasonable  value",  for 
which  certain  lands  in  the  Sioux  Sanitarium 
Farm,  Rapid  City,  South  Dakota,  may  be  sold  to 
church  organizations,  is  substantially  synonymous 
with  the  term  "fair  market  value  ". 

Under  the  provision  of  section  1  of  the  Act  of  May 
20,  1948  (62  Stat.  248)  which  permits  sales  of 
certain  lands  to  church  organizations  "upon  re- 
ceipt of  the  reasonable  value"  of  such  lands,  the 
price  received  upon  such  a  sale  should  be  not  less 
than  that  which  competent  appraisers  would  be 
of  the  opinion  such  lands  would  bring  if  sold  in 
a  vohnitary  transaction  at  arms'  length  by  private 
persons. 

Meinnrandvm 

To:  Commissioner  of  Indian  Affairs 

From:        Acting  Solicitor 

Subject:    Meaning  of  phrase  "Reasonable  Value"  as 

used  in  Section   1  of  the  Act  of  May  20, 

1948  (62  Stat.  248) . 

In  his  memorandum  dated  October  29,  1954,  the 
Associate  Commissioner  of  Indian  Affairs  requested 
my  opinion  as  to  the  meaning  of  the  phrase  "rea- 
sonable value"  as  used  in  Section  1  of  the  Act  of 
May  20,   1948    (62  Stat.  248). 
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The  relevant  portion  of  Section  1  of  that  Act 
reads  in  part  as  follows: 

"*  *  *  the  Secretary  of  the  Interior  is  author- 
ized in  his  discretion  to  convey  without  com- 
pensation any  lands  contained  in  the  Sioux 
Sanitarium  Farm  at  Rapid  City,  South  Dakota, 
not  necessary  for  the  administration  and  opera- 
tion of  the  Sioux  Indian  Sanitarium,  to  the 
city  of  Rapid  City  for  municipal  purposes,  or 
to  any  public  school  district  for  educational 
purposes,  or  to  the  State  of  South  Dakota  for 
use  of  the  South  Dakota  National  Guard 
*  *  *.  The  Secretary  may  also  in  his  discretion 
convey  to  any  church  organization  for  religious 
purposes,  upon  receipt  of  the  reasonable  value 
of  such  lands,  any  of  such  lands  not  conveyed 
for  any  of  the  purposes  above  named.  "  [Italics 
supplied] 

As  originally  introduced  in  the  80th  Congress, 
the  bill  (H.R.  5651)  which  became  the  Act  of 
May  20,  1948,  would  have  authorized  the  Secretary 
of  the  Interior  to  convey  the  lands  involved  either 
to  the  city  of  Rapid  City  for  municipal  purposes, 
to  any  public  school  district  for  educational  pur- 
poses, to  the  State  of  South  Dakota  for  use  of  the 
state  National  Guard,  or  to  any  church  organization 
for  religious  purpK>ses.  Any  such  disposal  would 
have  been  without  compensation.  In  reporting  on 
the  Bill  to  the  Chairman  of  the  House  Committee 
on  Public  Lands  the  then  Under  Secretary  of  the 
Interior,  by  letter  dated  April  2,  1948,  stated  that 
it  was  the  departmental  practice  generally  to  ap- 
prove proposals  to  donate  lands  under  its  jurisdic- 
tion to  states  or  localities  for  public  purposes  where 
the  donation  would  be  to  the  benefit  of  the  United 
States.  He  noted  that  several  of  the  various  pur- 
poses enumerated  in  the  bill  would  directly  or 
indirectly  benefit  Federal  activities.  The  letter  fur- 
ther stated  however: 


church  organization  shall  be  for  a  reasonable 
compensation."  (H.  Rept.  1690,  80th  Cong., 
2d  sess.)  * 

The  Committee  then  adopted  as  an  amendment  to 
Section  1  of  the  bill  the  language  which  had  been 
proposed  by  the  then  Under  Secretary  of  the  In- 
terior and  such  language  was  subsequently  enacted 
as  Section  1  of  the  Act  of  May  20,  1948. 

From  the  foregoing  it  is  clear  that  donation  of 
the  lands  involved  to  church  organizadons  is  not 
contemplated  by  the  statute.  Likewise  it  does  not 
appear  that  the  conveyance  of  such  land  to  church 
organizations  for  a  mere  nominal  value  would  sat- 
isfy the  statutory  requirements.  It  is  apparent  that 
the  amendment  to  the  bill  was  not  adopted  merely 
to  satisfy  the  form  of  compensation  rather  than  the 
substance. 

It  is  believed  that  Congress  intended  the  words 
"reasonable  value"  as  used  in  Section  1  of  this 
statute  to  have  their  usual,  customary  meaning. 
As  used  in  other  statutes  and  in  a  variety  of  cir- 
cumstances the  term  "reasonable  value"  is  under- 
stood to  be  substantially  synonymous  with  the  term 
"fair  market  value".  Moniesano  Lumber  and  Manu- 
facturing Co.  V.  Portland  Iron  Works,  186  Pac. 
428,  432  (Ore.)  ;  Elder  Manufacturing  Co.  v.  United 
States,  10  F.  Supp.  125,  130  (Court  of  Claims,  1935). 

Accordingly,  if  it  is  proposed  that  such  lands  be 
sold  to  church  organizations,  it  is  suggested  that 
the  price  therefor  should  be  not  less  than  that 
which  competent  appraiser's  would  be  of  the  opin- 
ion such  lands  would  bring  if  sold  in  a  voluntary 
transaction  at  arms'  length  by  private  persons. 

J.  Reuel  Armstrong, 

Acting  Solicitor. 


Federal  Estate  Tax  Exemption 
OF  Osage  Allottee 


"With  regard  to  the  conveyances  to  the 
churches  for  religious  purposes,  it  is  less  clear 
that  any  such  transfers  should  be  made  without 
reasonable  compensation  to  the  Government 
for  lands  originally  obtained  by  cash  outlay." 

In  its  report  on  the  bill  the  House  Committee  on 
Public  Lands  stated: 

"The  bill  as  originally  introduced  provided 
that  conveyance  of  any  portion  of  the  land  to 
any  church  organization  for  religious  purposes 
shall  be  without  compensation.  This  has  been 
amended  at  the  request  of  the  Secretary  of  the 
Interior   to   provide   that   conveyance    to   any 


December  6, 1954. 

Mr.  T.  Coleman  Andrews 
Commissioner  of  Internal  Revenue 
Internal  Revenue  Service 
Washington  25,  D.  C. 

My  Dear  Mr.  Andrews: 

The  Superintendent  of  the  Osage  Indian  Agency 
at  Pawhuska,  Oklahoma,  has  informed  this  Office 
that  there  has  been  pending  with  your  Bureau  the 


•  The  Senate  Committee  on  Interior  and  Insular  Affairs 
adopted  the  House  Committee  report.  (S.  Rept.  1233,  80th 
Cong.,   2d   sess.) 


December  6,  1954 


Opinions  of  the  Solicitor 


1657 


question  of  the  taxability,  under  the  Federal  estate 
tax,  of  certain  lands  owned  by  three  deceased 
Osage  Indians.  The  decedents,  and  the  property 
in  question,  are  as  follows: 

1.  Clarence  Daniels,  Osage  allottee  No.  855.  who 
died  December  5,  1950,  owning  Lots  17  and  18  and 
the  south  121/2  feet  of  Lot  19  in  Block  2,  Tallchief 
Addition  to  the  Town  of  Fairfax,  Osage  County, 
Oklahoma,   acquired   September   23,    1929. 

2.  John  Wagoshe,  Osage  allottee  No.  549,  who 
died  January  14,  1952,  owning  the  SE14  NW14 
and  NE'4  SWi^  Sec.  15,  T.  25  N.,  R.  8  E.,  Osage 
County,  Oklahoma,  acquired   July   16,   1928. 

3.  Dan  G.  West,  Osage  allottee  No.  835,  who 
died  February  29,  1952,  owning  the  E'/2  SW'/4  and 
WV2  SEI4  Sec.  6,  T.  23  N.,  R.  9  E.,  Osage  County, 
Oklahoma,  acquired  November   10,    1931. 

Section  2  of  the  Act  of  June  20,  1936,  as  amended 
(49  Stat.  1542,  as  amended;  25  IJ.S.C.  412a)  pro- 
vides that: 

"All  homesteads,  heretofore  purchased  out  of 
the  trust  or  restricted  funds  of  individual  In- 
dians, are  hereby  declared  to  be  instrumentali- 
ties of  the  Federal  Government  and  shall  be 
nontaxable  until  otherwise  directed  by  Con- 
gress: Provided,  That  the  title  to  such  home- 
steads shall  be  held  subject  to  restrictions 
against  alienation  or  encumbrance  except  with 
the  approval  of  the  Secretary  of  the  Interior: 
And  proxnded  further,  That  the  Indian  owner 
or  owners  shall  select,  with  the  approval  of  the 
Secretary  of  the  Interior,  either  the  agricul- 
tural and  grazing  lands,  not  exceeding  a  total 
of  one  hundred  and  sixty  acres,  or  the  village, 
town,  or  city  property,  not  exceeding  in  cost 
$5,000,  to  be  designated  as  a  homestead." 

All  the  above  lands  were  purchased  with  restricted 
funds,  and  each  deed  contains  the  following  clause: 

"Subject  to  the  conditions  that  while  the  ititle 
is  in  the  grantee  or  his  heirs,  the  lands  herein 
described  shall  not  be  alienated  or  encumbered 
without  the  consent  of  the  Secretary  of  the 
Interior." 

The  Secretary  of  the  Interior  approved  certificates 
designating  as  tax-exempt  all  the  Wagoshe  and 
West  property  described  above.  The  purchase  price 
of  the  Daniels  property  was  $10,038.50,  and  thus 
in  excess  of  the  $5,000  cost  figure  prescribed  by  the 
above  statute.  Accordingly,  a  certificate  designating 
a  100/201  interest  in  the  Daniels  property  as  tax- 
exempt  was  approved  by   the  Secretary. 

The  Osage  Agency   prepared   the  estate   tax  re- 
turn   on    the    Daniels    estate,    and    included    the 


100/201  interest  in  the  land  described  above.  The 
estate  tax  was  paid,  and  subsequently  a  claim  was 
made  for  refund  of  the  tax  on  this  100/201  interest, 
but  the  refund  has  not  been  allowed  by  your 
Bureau.  Estate  tax  returns  on  the  Wagoshe  and 
West  estates  were  also  filed  by  the  Osage  Agency, 
but  exclusions  of  the  values  of  the  above  described 
land  of  these  decedents  were  claimed  on  the 
ground  that  the  property  is  exempt  under  the 
Federal  estate  tax.  We  are  advised  that  your  lulsa, 
Oklahoma,  office  has  maintained  thait  this  property 
is  not  exempt. 

It  is  our  opinion  that  the  above  described  inter- 
ests in  these  deceased  Indians'  estates  are  not  sub- 
ject to  the  Federal  estate  tax,  in  view  of  the  express 
language  of  the  Act  of  Jime  20,  1936,  as  amended, 
supra,  declaring  that  such  lands  "shall  be  non- 
taxable until  otherwise  directed  by  Congress."  In 
the  case  of  Lfuidniau  v.  United  States,  103  Ct.  CI. 
199,  58  F.  Supp.  83<i  (1945),  the  Court  of  Claims 
considered  Section  4  of  the  Act  of  May  10,  1928 
(45  Stat.  495,  496)  which  provided  that  Indians  of 
the  Creek  Tribe  of  Oklahoma  might  select  160 
acres  of  restricted  land  to  remain  exempt  from 
taxation  and  file  with  the  Indian  agency  a  certifi- 
cate designating  the  tracts  so  selected.  Section  4 
further  provided  for  the  recording  of  the  certificate 
and   stated   that: 

•  •#  #  *  j..jjj^j  lands,  designated  and  described 
in  the  approved  certificate  so  recorded,  shall 
remain  exempt  from  taxation  while  the  title 
remains  in  the  Indian  designated  in  such  ap- 
proved and  recorded  certificate,  or  in  any  full- 
blood    Indian    heir    or    devisee    of    the    land 


In  view  of  this  specific  tax  exemption,  the  Court 
concluded  that  such  lands  were  not  subject  to  the 
Federal  estate  tax.  The  same  result  was  reached 
in  Lai}dinan  v.  United  States,  109  Ct.  CI.  1,71  F. 
Supp.  640  (1947)  .  In  the  latter  case  the  Court  de- 
clined to  follow  the  conclusion  reached  in  Land- 
man v.  Commissioner  of  Internal  Revenue,  123  F. 
2d  787  (10th  Cir.  1941).  which  had  held  that  cer- 
tain Creek  lands  were  taxable  for  Federal  estate 
tax  purposes,  despite  the  fact  that  they  were  ex- 
pressly designated  as  tax  exempt  by  Congress.  The 
Court  of  Claims  stated  that  the  rationale  of  Land- 
man v.  Commissioner,  supra,  was  in  conflict  with 
the  rationale  of  the  later  decision  of  the  Supreme 
Court  in  Oklahoma  Tax  Commission  v.  United 
States,  319  U.S.  598  (1943),  which  held  that  such 
lands  were  immune  from  the  Oklahoma  estate  tax. 
The  Coint  of  Claims  concluded  that: 

"If  immunity  from   the  imposition  of  a  State 
excise  tax  on  the  right  to  inherit  or  succeed 
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the  nontaxable  property  is  to  be  ioiind  in  tlie 
early  treaties,  agreements  and  acts  ot  Congress 
culminating  in  the  Act  of  May  10,  1928,  under 
the  rule  ot  liberal  construction  employed  by 
the  Court,  notwithstanding  it  may  be  argued 
that  the  tax  falls  upon  the  transfer  of  the 
economic  benefits  rather  than  upon  the  prop- 
erty of  which  the  estate  is  composed,  no  valid 
reason  apj^ears  for  withholding  such  immunity 
from  similar  land  sought  to  be  burdened  with 
a  Federal  tax  identical  in  character."  (71  F. 
Supp.  (HO,  647). 

It  would  appear  that  the  above  decisions  of  the 
Court  of  Claims  are  clear  authority  for  holding 
that  the  Osage  lands  here  in  question  are  also 
exempt  from  the  Federal  estate  tax. 

We  trust  that  you  will  concur  in  oiu  conclusion 
on  this  question.  Should  you  not  concur,  we  shoidd 
appreciate  it  if,  prior  to  your  making  a  final  de- 
termination of  the  issue,  you  would  advise  us  of 
your  reasons  in  order  that  we  may  have  a  furtiier 
opportunity  to  discuss  the  matter. 

J.  Reuel  Armstrong, 

Acting  Sol  id  lor. 


Applicability  of  Alaskan  Territorial  I, aw 
TO  Natives  Dying  Testate  or  Intestate 


Januayy  4,  195^. 

Mr.  William   I..   Paul,  .Sr. 
Box  81 
Juneau,   Alaska 

My  Dear  Mr.  Paul: 

This  refers  to  your  letter  of  November  17,  1951, 
stating  again  your  conclusion  that  the  y\laskan 
Territorial  law  pertaining  to  wills  shoidd  be  ap- 
plied by  the  Department  in  the  probate  of  re- 
stricted estates  of  deceased  Indians  or  natives  of 
Alaska.  You  also  question  again  the  propriety  ot 
the  Department's  action  in  casting  the  descent  of 
intestate  property  pursuant  to  the  Alaskan  Terri- 
torial law  instead  of  the  custom  of  the  tribe  or 
clan. 

As  stated  in  recent  correspondence  to  you,  the 
probate  of  restricted  property  belonging  to  de- 
ceased Indians  or  natives  of  Alaska  is  governed  by 
the  same  law  and  Departmental  regulations  as 
those  applied  to  the  Indians  of  the  several  States 
(Act  of  June  25,  1910,  36  Stat.  855,  as  amended, 
25  U.S.C.  373.  See  also  54  I.D.  15).  The  statute 
provides  that  in  the  absence  of  a  valid  will,   the 


property  shall  descend  in  accordance  with  the  law 
of  the  state  or  territory.  Testamentary  dis{X)sition 
of  restricted  property  is  governed  by  the  Depart- 
mental regulations,  and  in  such  cases  the  courts 
have  recognized  that  the  Department  is  not  bound 
or  limited  by  the  state  or  territorial  law.  See  Blan- 
set  V.  Cardm,  256  U.S.  319  (1921)  ,  and  Homovich 
v.  Chapman,  191  F.   (2d)   761    (1951). 

J.  Reuel  Armstrong, 

Acting  Solicitor. 


Timber  Sales  and  Tribal  Loans,  Klamath 
Reservation,  Oregon 


M-36257 


January    H,  1955. 


Indian  Lands:  Limber— Indian  Tribes:  Terminal 
Legislation 

Lhe  enactment  of  the  act  of  August  13,  1954  (68 
Stat.  712),  does  not  prevent  the  sale  of  timber  on 
the  Klamath  Indian  Reservation  where  the  tim- 
ber sale  contract  will  be  completed  within  the 
4-year  limitaition  period  fixed  by  the  act  and  the 
sale  will  not  interfere  with  the  purposes  of  the 
act. 

Indian  Tribes:    Lrilial  Personalty:  Tribal  Funds 

Permissive  authority  continues  under  section  12  of 
the  act  to  make  loans  from  tribal  funds  pur- 
suant to  the  acts  of  August  28,  1937,  and  August 
7,  1939. 

Mctuorandum 

To:  Conniiissioner  of  Indian  Affairs 

From:        Acting  Solicitor 

Subject:     Sale  of  timber  and  the  handling  of  loans 
on  the  Klamath  Indian  Reservation 

In  view  of  the  act  of  August  13,  1954  (68  Stat. 
718),  which  provides  for  the  termination  of  Fed- 
eral supervision  over  Indians  of  the  Klamath  Res- 
ervation in  Oregon,  there  have  been  referred  for 
advice  by  your  memorandum  of  November  9  and 
Assistant  Commissioner  Greenwood's  memorandum 
of  December  10  two  questions:  (1)  the  authority 
to  sell  timber  within  an  area  on  the  Klamath  Res- 
ervation known  as  the  Upper  Williamson  River 
Logging  Unit,  and  (2)  the  authority  to  approve 
loans  to  members  of  the  tribe  under  the  acts  of 
August  28,  1937  (50  Stat.  872;  25  U.S.C,  531-535) , 
and  August  7,  1939  (53  Stat.  1253;  25  U.S.C. 
542(a)). 
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Numerous  conditions  are  imposed  by  the  act  of 
Augusit  13,  1954,  including,  after  consultation  with 
the  tribe  at  a  general  meeting  called  for  that  pur- 
pose, the  selection  of  qualified  management  spe- 
cialists to  cause  an  appraisal  to  be  made  of  all 
tribal  property,  and  to  perform  the  other  duties 
imposed  by  section   5  of  ithe  act. 

Immediately  after  the  tribal  property  has  been 
appraised,  the  adult  members  of  the  tribe  for 
themselves,  and  the  heads  of  families  for  the  mem- 
bers of  their  families  who  are  minors,  may  with- 
draw from  the  tribe  and  have  their  interests  in  the 
tribal  property  converted  into  money  and  paid  to 
them.  Ihe  tribal  property  of  those  members  of 
the  tribe  who  elect  to  remain  in  the  tribe  shall  be 
managed  through  a  trustee,  corporation,  or  other 
legal  entity  created  for  that  purpose  jjursuant  to  a 
j)lan  to  be  prepared  in  form  and  content  satis- 
factory to  the  tribe  and  the  Secretary  of  tlie  Inte- 
rior. After  the  creation  of  such  entity,  the  Secretary 
is  authorized  and  directed  to  transfer  all  other 
tribal  property  of  such  tribal  members  to  such 
entity  for  management  under  the  plan  prepared 
pursuant  to  section  5  (a)  (5)   of  the  act. 

At  ithe  present  time,  no  trustee  or  other  entity 
has  been  created  and  accordingly  no  conveyance  of 
tribal  property  to  such  an  entity  has  taken  place. 
The  various  recjuirements  of  the  act,  and  par- 
ticidarly  the  allowance  by  Congress  of  a  4-year 
period  in  which  to  accomplish  its  purposes,  indi- 
cate clearly  that  Congress  recognized  that  a  certain 
amount  of  time  would  elapse  before  all  the  re- 
quirements provided  for  could  be  accomplished. 
Although  no  specific  provision  is  contained  in  the 
act  dealing  with  the  performance  of  necessary 
tribal  or  reservation  functions  pending  the  effec- 
tuation of  the  purposes  of  the  act,  it  is  hard  to 
believe  that  Congress  intended  to  create  a  vaciuun 
during  the  transition  j>eriod  which  would  residt 
in  a  complete  stoppage  of  the  ordinary  business 
affairs  of   the    Klamath   Tribe. 

The  proposed  contract  is  of  short  duration,  and 
the  contract  will  be  fully  j>erformed  before  the  ex- 
piration of  the  4-year  transition  period.  No  change 
in  the  status  of  the  tribal  property  has  as  yet  taken 
place  under  the  act.  In  these  circinnstances,  it  does 
not  appear  that  this  particular  sale  would  be  in- 
consistent with  the  provisions  of  the  act  of  August 
13,  1954,  or  ithat  such  a  sale  woidd  in  any  way  in- 
terfere with  the  purposes  of  the  act.  Accordingly, 
I  am  of  the  opinion  that  there  is  no  legal  objection 
to  the  approval  of  this  particular  sale.  However, 
this  opinion  is  not  to  be  construed  as  giving  legal 
sanction  to  additional  sales,  and  if  any  such  sales 
are    contemplated,    their    validity    must    be    deter- 


mined in  the  light  of  the  facts  presented  in  each 
case. 


II 


Section  12  of  the  act  of  August  13,  1954,  con- 
tinues the  authority  for  making  loans  imder  the 
acts  of  August  28,  1937,  and  August  7,  1939.  This 
authority  is  permissive,  however,  and  the  question 
whether  such  loans  shoidd  continue  to  be  made  is 
a  matter  for  administrative  determination. 

W.  H.  Flanery, 

Acting  Solicitor. 


Disposal   of    Public    Lands— WrrHoRAWALs 

AND    ReSKRVATIONS 


M-36248 


fan  tuny  17 ,  J'->55. 


Public  lands  that  were  withdrawn  and  permanently 
reserved  pursuant  to  Act  of  Congress  for  schools, 
hospitals,  and  other  purposes  necessary  for  ad- 
ministration of  affairs  of  Natives  of  Alaska  may 
either  be  sold  under  the  provisions  of  the  Fed- 
eral Property  and  Administrative  Services  Act 
of  1949  (63  Stat.  377,  40  U.S.C.  471.  et  seq),  or 
restored  to  the  public  domain  for  disposition 
luider  the  public  land  laws. 

Me)uorau(hn)i 


To:  Connuissioner  of  Indian  Affairs 

From:        Acting  Solicitor 

Subject:  Authority  to  revoke  a  permanent  res- 
ervation made  under  the  Act  of  May  31, 
1938    (52  Stat.  593;  48  U.S.C.  353a)' 

You  have  asked  whether  in  my  opinion  the 
withdrawal  and  permanent  reservation  of  a  tract 
of  land  near  Klukwan,  Alaska,  by  the  Secretarial 
Order  dated  April  27,  1943,  may  be  revoked  and 
the  land  restored  to  the  public  domain. 

The  Secretarial  Order  dated  April  27,  1943, 
provides:  "subject  to  any  valid  existing  rights 
or  claims  acquired  prior  to  the  date  hereof, 
there  is  hereby  withdrawn  and  permanently 
reserved  for  school,  health,  and  other  pur- 
poses the  following  described  land  near  Kluk- 
wan,  Alaska. 
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Township  28  South,   Range  5()  East, 

Copper  River 

Meridian,  Alaska. 

NI/2    of   Section    33— containing    320    acres." 

The  withdiawal  order  was  issued  pursuant  to 
the  Act  of  May  31,  1938  (52  Stat.  .593;  48  U.S.C. 
353a) ,  which  provides: 

"the  Secretary  of  the  Interior  be,  and  he  is 
hereby,  authorized,  in  his  discretion,  to  with- 
draw and  j>ernianently  reserve  small  tracts  of 
not  to  exceed  six  hundred  and  forty  acres  each 
of  the  public  domain  in  Alaska  for  schools, 
hospitals,  and  such  other  purposes  as  may  be 
necessary  in  administering  the  affairs  of  the 
Indians,  Eskimos,  and  Aleuts  of  Alaska:  Pro- 
vided, That  such  withdrawals  shall  be  subject 
to  any  valid  existing  rights." 

It  is  my  opinion  that  under  the  provisions  of  the 
Federal  Property  and  Administrative  Services  Act 
of  1949  (63  Stat.  377),  as  amended  (40  U.S.C.  471 
el  seq.) ,  the  Commissioner  may  declare  the  land 
in  question  to  be  excess  to  the  needs  of  the  Bureau 
and  the  land  may  thereupon  either  be  disposed  of 
in  accordance  with  the  provisions  of  that  Act  or 
be  restored  to  the  public  domain  by  concurrent 
action  of  the  Administrator  of  the  General  Services 
Adminisitration  and  the  Secretary  of  the  Interior 
for  disposition  under  the  general  land  laws. 

For  the  pinposes  of  the  Federal  Property  and 
Administrative  Services  Act  property  is  defined  in 
section  3  (d)    (40  U.S.C.  472  (d))  as  follows: 

"The  term  'property'  means  any  interest  in 
property  of  any  kind  except  (1)  the  public 
domain  (including  lands  withdrawn  or  re- 
served from  the  public  domain  which  the 
Administrator,  with  the  concurrence  of  the 
Secretary  of  the  Interior,  determines  are  suit- 
able for  return  to  the  public  domain  for  dis- 
position under  the  general  public  land  laws 
because  such  lands  are  not  substantially 
changed  in  character  by  improvements)  and 
lands  reserved  or  dedicated  for  national  for- 
est or  national  park  purposes;    *   *   *" 

The  parenthetical  clause  was  added  to  the  defi- 
nition by  the  Act  of  July  12,  1952  (66  Stat.  .593), 
and  the  House  Committee  on  Expenditures  in  the 
Executive  Departments  explained  the  addition  as 
follows: 

"This  subsection  refines  the  definition  of  the 
term  'property'  as  used  in  the  act.  Under  the 


present  definition  the  public  domain  is  not 
property  within  the  meaning  of  the  act.  The 
subsection  ivoiild  provide  that  hinds  previously 
unthdraivn  or  reserved  frotn  the  public  domain 
for  other  governmental  use  should  also  be 
treated  as  public  domain  and  not  as  property 
under  the  act  luhen  the  Administrator,  loilh 
the  concurrence  of  the  Secretary  of  the  Inte- 
rior, determines  that  they  are  suitable  for  re- 
turn to  the  pxiblic  domain  for  disposition 
under  the  general  public  land  laws.  Lands  so 
resei-ved  or  unthdraivn  luould  be  treated  as 
property  subject  to  the  act  in  the  absence  of 
such  a  determination.  It  is  believed  that  excess 
lands,  originally  withdrawn  or  reserved  from 
the  public  domain,  which  are  unimproved  or 
contain  only  minor  improvements,  can  more 
effectively  be  disposed  of  under  the  public 
land  laws,  which  operate  with  respect  to  the 
balance  of  public  domain  lands.  More  exten- 
sively improved  lands  can  probably  be  better 
disposed  of  under  the  subject  act.  This  sub- 
section will  allow  the  two  land-disposal  agen- 
cies concerned  to  determine  and  select  the 
more  suitable  method  of  disposal.  Similar 
authority  was  contained  in  section  3  (d)  of  the 
Surplus  Projjerty  Act  of  1944  (58  Stat.  767)." 
(H.  Report  No.  1524,  82d  Congress)  .  (Italics 
supplied.) 

A  reservation  of  land  from  the  public  domain 
pursuant  to  the  Act  of  May  31,  1938,  even  though 
termed  permanent,  is  subject  to  revocation  or  mod- 
ification by  Congress,  and  the  Federal  Property  and 

Administrative  Services  Act  of   1949,  as  amended, 

III 
is  a  Congressional  authorization  to  dispose  of  any 

land  reserved  for  Governmental  use  or  to  restore 

it   to  the   public  domain   in   accordance   with   the 

provisions  of  that  Act  whenever  the  land  becomes 

excess  to  the  needs  of  the  Agency. 

W.  H.  Flanerv, 

Acting  Solicitor. 


Fee  Patents— Fort  Peck 

M-36267  February   II,  1953. 

Indian  Lands:  Patents 

The  oil  and  gas  rights  granted  by  the  Act  to  the 
Fort  Peck  allottees  or  their  heirs  or  devisees  is 
to  be  held  in  trust  under  Sec.  3  unless  they  come 
within  the  conditions  of  the  first  exception 
thereto,  automatically  passing  such  rights  to 
them  in  a  fee  status  and  unless  they  come  within 
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the  conditions  ot  the  second  exception  authoriz- 
ing and  directing  the  Secretary  to  issue  to  them 
a  patent  in  fee. 

Indian  Lands:  Allotments:  Patents 

The  Secretary  may  issue  a  patent  in  tee  to  Indians 
for  allotmenits  of  lands  held  under  an  exchange 
assignment  under  the  conditions  prescribed  in 
Sec.  4  with  or  without  the  application  of  the 
Indian  owners  thereof. 

Memorayidum 

To:  Commissioner  of   Indian  Affairs 

From:        Acting  Solicitor 

Subject:     Interpretation    of    sections    .'5    and    4    of 

Public  Law  461,  83d  Congress,  approved 

June  30,    1954 

You  have  requested  to  be  advised  on  the  condi- 
tions and  circumstances  under  which  the  Secretary 
of  the  Interior,  without  application  from  the  In- 
dian owners,  is  authorized  and  directed  under  sec- 
tion 3  of  the  act  to  issue  patents  in  fee  to  the 
grantees  of  the  oil  and  gas  rights  under  the  act, 
and  under  section  4  to  issue  patents  in  fee  to  the 
owners  of  the  land  therein  referred  to. 


Subject  to  approval  of  the  provisions  of  the  act 
by  a  referendum  vote,  as  provided  in  section  8, 
section  1  of  the  act  grants  to  individual  Indians  of 
the  Fort  Peck  Tribes  the  oil  and  gas  which,  on 
the  date  of  ithe  enactment,  was  reserved  to  the 
members  of  the  tribes  in  common.  Under  section 
3  of  the  act,  the  oil  and  gas  so  granted  to  the  in- 
dividual Indians  are  to  be  held  in  trust  for  them 
by  the  United  States  except: 

(a)  Where  one  Indian  is  the  grantee  under  sec- 
tion 1  of  the  act  of  the  entire  interest  in  the  oil 
and  gas  underlying  a  particular  tract  of  allotted 
land  and  that  Indian  has  previously  received  a  fee 
simple  patent  for  any  land  on  the  Fort  Peck  Reser- 
vation, or  where  two  or  more  Indians  each  of 
whom  has  previously  received  a  fee  simple  patent 
for  any  land  on  the  reservation,  are  the  grantees 
of  the  entire  interest  in  the  oil  and  gas  underlying 
a  particular  tract  of  allotted  land,  the  unrestricted 
fee  simple  title  to  the  oil  -and  gas  is  conveyed  by 
section  3  to  the  Indian  owner  or  owners  without 
any  application  therefor  by  them  and  without  any 
action  by  the  Secretary.  In  these  instances,  section 
3  of  the  act  automatically  converts  the  trust  title 


into  an  unrestricted  fee  simple  title.  Here,  it  is 
important  to  notice  that  the  fee  patents  which  de- 
termine the  change  from  a  trust  to  an  unrestricted 
title  in  the  oil  and  gas  must  have  been  issued  prior 
to  the  effective  date  of  the  enactment  and  that  the 
automatic  conversion  of  the  trust  title  into  an 
unrestricted  title  takes  place  on  the  effective  date 
of  the  act. 

(b)  Where  an  Indian  to  whom  no  fee  simple 
patent  has  issued  for  any  land  on  the  reservation 
is  the  grantee  luider  section  1  of  the  act  of  the  en- 
tire interest  in  oil  and  gas  underlying  a  particidar 
tract  of  allotted  land,  and  that  Indian  thereafter  re- 
ceived a  fee  simple  patent  for  any  land  on  the 
reservation,  he  becomes  entitled  to  the  unre- 
stricted fee  simple  title  to  the  oil  and  gas  granted 
him  by  the  act,  and  it  becomes  the  duty  of  the 
Secretary  to  transfer  to  him  such  inirestricted  title. 
The  same  rule  would  apply  where  two  or  more 
Indians  liecomc  grantees  under  the  act  of  the  entire 
interest  in  the  oil  and  gas  and  thereafter  all  such 
grantees  have  receiveci  fee  simple  patents  for  land 
on  the  reservation. 

(c)  Where  an  Indian  to  whom  no  oil  and  gas 
rights  were  granted  by  the  act  thereafter  acquires  by 
inheritance  or  devise  the  entire  interest  in  the 
oil  and  gas  underlying  a  particular  tract  of  allotted 
land  and  such  Indian  receives  a  fee  simple  patent 
after  the  date  of  enactment,  or  received  a  fee  simple 
patent  before  the  date  of  the  enactment,  for  any 
land  on  the  reservation,  the  Indian  owner  is  en- 
titled to  receive  the  imrestricted  title  to  the  oil  and 
gas,  and  it  is  the  duty  of  the  Secretary  to  transfer 
such  a  title  to  him.  No  application  from  the  In- 
dian owner  is  necessary.  The  same  rule  would 
apply  where  the  entire  interest  in  the  oil  and  gas 
is  acquired  after  the  date  of  the  act  by  two  or  more 
Indians  and  all  of  them  have  received  fee  patents 
lor  land  on  the  reservation. 

(d)  Where  two  or  more  Indians  are  holders  of 
the  entire  interest  in  the  oil  and  gas  rights  under 
(b)  and  (c)  or  either,  and  some  but  less  than  all 
of  them  have  patents  in  fee  for  some  land  on  tiie 
reservation,  and  subsequently  the  remainder  of 
them  receive  such  patents,  the  Indian  owners 
would  be  entitled  to  a  patent  in  fee  to  the  entire 
interest  in  the  oil  and  gas  rights. 

(e)  Any  one  Indian  or  group  of  two  or  more 
Indians  in  the  situations  dealt  with  in  paragraphs 
(b)    and    (c)    above  would  likewise  be  entitled  to 

receive  patents  in  fee  for  oil  and  gas  whenever  they 
are  detemiined  by  the  Secretary  of  the  Interior  to 
be  competent  to  manage  their  own  affairs.  Such 
determination  may  be  made  by  the  Secretary  on 
his  own  motion  or  upon  application  of  the  Indian 
owners. 
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Section  4  deals  with  the  title  to  land  (which 
would  include  minerals  other  than  oil  and  gas)  as 
distinguished  irom  the  title  to  oil  and  gas,  which  is 
the  subject  of  section  3.  Upon  a  determination  by 
the  Secretary  that  the  entire  interest  in  such  land, 
including  land  held  under  an  exchange  assignment, 
is  owned  by  competent  Indians  who  were  the 
grantees  under  the  act  of  the  oil  and  gas  under- 
lying such  lands,  he  is  authorized  and  directed  to 
issue  fee  patents  to  the  Indian  owners.  The  patents 
may  be  issued  by  the  Secretary  with  or  without 
application  from  the  Indian  owners. 

The  foregoing  views  are  expressed  with  the 
realization  that  other  situations  not  now  foreseeable 
and  hence  not  covered  in  this  discussion  may  arise. 
Appropriate  action  in  such  cases  is  not  intended, 
of  course,  to  be  foreclosed  or  prevented  in  any  way 
by  anything  said  in  this  opinion. 

J.  Reuel  Armstrong, 

Acting  Solicitor. 


Contracts  for  Law  Enforcement 


March  24,  1955. 


MeniorandiiNi 


To:  Commissioner  of  Indian  Affairs 

From:        Acting  Solicitor 

Subject:     Contracts  for  law  enforcement 

Reference  is  made  to  your  memorandum  of 
March  9,  1955  requesting  my  opinion  on  whether 
the  Johnson-O'Malley  Act  (25  U.S.C.  452  et  scq.) 
authorizes  the  Secretary  to  make  contracts  with 
States,  upon  which  Congress  has  conferred  crim- 
inal jurisdiction  over  Indians  or  which  may  assume 
such  jurisdiction  pursuant  to  the  Act  of  August  15, 
1953  (67  Stat.  588),  whereby  the  United  States 
could  make  payments  to  such  States  for  performing 
law  enforcement  services  among  Indians. 

The  Johnson-O'Malley  Act  authorizes  the  Secre- 
tary to  contract  with  States  or  political  subdivisions 
thereof  "for  the  education,  medical  attention,  agri- 
cultural assistance,  and  social  welfare,  including 
relief  of  distress"  of  Indians  in  such  States.  It  is  my 
opinion  that  the  language  of  the  statute  is  not 
sufficiently  broad  to  authorize  the  Secretary  to  en- 
ter into  such  contracts  with  States  for  law  en- 
forcement services. 

J.  Reuel  Armstrong, 

Acting  Solicitor. 


Conveyance  of  Papago  Lands 

March  28,  1955. 

Memoraiidiiiii 

To:  Assistant  Secretary,  Public  Land  Manage- 

ment 
From:        Acting  Solicitor 
Subject:     Conveyance  of  Papago  lands 

The  Commissioner  of  Indian  Affairs  has  trans- 
mitted a  copy  of  your  memorandum  to  him  datetl 
January  13,  1955,  together  with  the  attached  In- 
dian office  files.  I  note  that  you  wish  my  opinion 
on  the  question  of  "whether  there  is  any  possible 
manner  in  which  the  Papagos,  individually,  or 
through  their  tribal  council,  or  otherwise,  might 
enter  into  an  agreement  or  execute  any  instrument 
which  would  effect  the  transfer,  or  would  alienate 
any  interests  which  they  might  acquire  in  the 
future  in  the  lands  or  minerals  of  the  Papago  Res- 
ervation." You  have  also  informally  requested 
whether,  if  not  under  present  existing  law,  the 
Papago  Tribe  had  any  such  authority  under  pre- 
viously existing  law. 

I  have  examined  the  Bureau  of  Indian  Affairs 
reports  and  attached  file  pertinent  to  this  matter, 
which  are  being  transmitted  herewith.  I  fail  to 
find  anything  in  them  which  would  indicate  that 
the  Papago  Tribe  has  made  any  agreement  or  con- 
veyance respecting  a  future  interest.  Of  course  the 
Tribe,  contending  as  it  has  been  that  the  right  of 
the  Tribe  to  alienate  any  mineral  interest  is  abso- 
lute, may  have  attempted  to  make  some  conveyance 
of  which  the  Department  of  the  Interior  has  no 
knowledge. 

It  is  my  opinion  that  the  Papago  Tribe  does  not 
have  any  legal  right  whatever  to  convey  any  possi- 
ble future  interest  which  it  might  acquire.  It  is  my 
further  opinion  that  the  Tribe  has  never  at  any 
time  had  any  such  right.  This  opinion  is  based 
primarily  on  Section  12  of  the  Act  of  June  30, 
1834,  R.S.  2116  (25  U.S.C.  177)  which  provides  in 
pertinent  part  that: 

"No  piuchase,  grant,  lease,  or  other  conveyance 
of  lands,  or  of  any  title  or  claim  thereto,  from 
any  Indian  nation  or  tribe  of  Indians,  shall 
be  of  any  validity  in  law  or  equity,  vmless  the 
same  be  made  by  treaty  or  convention  entered 
into  pursuant  to  the  Constitution." 

Substantially  the  same  prohibitions  were  con- 
tained in  the  First  Intercourse  Act  of  July  22,  1790 
(1  Stat.  137)  and  the  Second  Intercourse  Act  of 
March  1,  1793  (1  Stat.  329) ,  the  latter  of  which  was 
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reenacted  from  time  to  time  with  various  minor 
modifications.  There  has  never  existed  at  any  time 
any  convention,  treaty  or  other  act  of  ConsjTess 
which  authorized  the  sale  of  any  lands  then  owned 
or  which  might  be  acquired  in  the  future  by  the 
tribe.  Those  statutes  enacted  subsequent  thereto 
which  authorize  the  leasing  of  tribal  lands  for 
mining  purposes  would  not,  in  my  opinion,  au- 
thorize the  issuance  of  a  lease  for  mining  purposes 
of  lands  or  mineral  interests  which  the  tribe  may 
acquire  in  the  future,  but  which  it  does  not  own 
at  this  time.  See  United  States  v.  Noble,  237  U.S. 
74    (1915). 

}.  Reuel  Armstrong, 

Acting  Solicitor. 


Title  to  Accretion  Lands  Adjacent  to 
CocoPAH  Indian  Reservation,  Arizona 


M-36275 

Indian  Tribes:  Reservations 


April  15,  1955. 


Where  an  Executive  Order  establishing  an  Indian 
reservation  of  public  lands  of  the  United  States, 
including  an  unsurveyed  area  of  accreted  lands, 
provides  that  a  sector  of  the  reservation  boundary 
shall  follow  what  will  be  a  section  line  of  the 
public  survey  when  extended,  the  Indians  have 
no  right  as  riparian  owners  to  the  accreted  lands 
found  to  lie  between  such  projected  section  line, 
when  established,  and  the  waters  of  an  adjacent 
river. 

Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Title  to  accretion  lands  adjacent  to  the 
Cocopah  Indian  Reservation,  Arizona 

The  Director  of  your  Area  Office  at  Phoenix  has 
presented  the  question  of  the  ownership  of  an  area 
of  accreted  land  lying  between  the  Cocopah  Indian 
Reservation,  Arizona  and  the  waters  of  the  Colo- 
rado River.  The  reservation  was  created  by  an  Ex- 
ecutive Order  on  September  27,  1917  which  reads: 

"It  is  hereby  ordered  that  the  west  half  of 
the  southeast  quarter  of  section  twelve  and  the 
west  half  of  the  northeast  quarter  of  section 
thirteen,  township  ten  south,  lots  two,  four, 
five,  and  six,  together  with  such  vacant,  un- 
surveyed, and  unappropriated  public  lands  ad- 
jacent to  the  foregoing-described  subdivisions 
and  between  the  same  and  the  waters  of  the 


Colorado  River  as  would,  upon  an  extension 
of  the  lines  of  existing  surveys,  constitute 
fractional  p>ortions  of  the  northeast  quarter 
and  the  northwest  quarter  of  section  thirty, 
township  nine  south  of  range  twenty-four  west 
of  the  Gila  and  Salt  River  meridian,  Arizona, 
be,  and  the  same  are  hereby,  withdrawn  and 
set  apart  for  the  use  and  occupancy  of  the 
Cocopah  Indians,  subject  to  any  valid  prior 
existing  rights  of  any  person  or  persons  there- 
to, and  reserving  a  right  of  way  thereon  for 
ditches  or  canals  constructed  by  the  authority 
of  the  United  States." 

At  that  time,  lots  2,  4,  5  and  6  were  bordered 
on  the  west  by  the  meander  line  of  the  Colorado 
River  as  shown  by  a  public  land  survey  made  in 
1874.  Prior  to  the  date  of  the  order  establishing  the 
reservation,  it  was  recognized  that  the  river  chan- 
nel had  already  shifted  westward  leaving  a  con- 
siderable area  of  accreted  land  between  the  river 
and  what  would  have  been  the  western  line  of  sec- 
tion 30  had  the  public  survey  lines  been  extended. 

Part  of  the  land  covered  by  the  Executive  Order 
was  within  what  was  known  as  the  Fanners  Banco 
No.  501  claimed  by  General  Higinio  Alvarez,  a 
Mexican  citizen.  His  claim  later  came  before  the 
International  Boundary  Commission  of  the  United 
States  and  Mexico  in  1926  and  it  was  determined 
that  dominion  and  sovereign  jurisdiction  over  the 
area  had  passed  to  the  United  States  (lO  File  8717— 
26) .  When  creating  the  Cocopali  Indian  Reserva- 
tion on  a  part  of  this  unsurveyed  area  the  United 
States  could  limit  the  reservation  boundary  to  in- 
clude all  or  any  part  of  the  area.  (56  Am.  Jur.  Sec. 
481) .  See  also  Jones  v.  Johnston,  18  How.  150. 
Producers  Oil  Co.  v.  Hanzen,  238  U.S.  325. 

Had  it  been  intended  that  the  rights  of  the  Coc- 
opali Indians  should  extend  all  the  way  from  the 
western  boundary  of  surveyed  lots  2,  4,  5  and  6  to 
the  waters  of  the  Colorado  River  there  would  have 
been  no  occasion  for  including  in  the  Executive 
Order  the  restrictive  language  defining  the  western 
boundary  of  the  reservation  to  include  such  land 
"*  *  *  as  would,  upon  extension  of  the  lines  of 
existing  surveys,  constitute  fractional  portions  of 
the  northeast  quarter  and  the  northwest  quarter  of 
section  thirty,  township  nine  south  of  range  twenty- 
four  west  of  the  Gila  and  Salt  River  meridian,  Ari- 
zona". It  being  known  that  there  was  already  a 
sizeable  area  of  accreted  land  between  the  river  and 
unsurveyed  section  30,  this  language  operated  to 
exclude  the  accreted  land  fovmd  to  be  west  of  sec- 
tion 30  when  the  survey  lines  were  protracted.  To 
include  in  the  resei-vation  all  of  the  accreted  land 
between  the  1874  meander  line  and  the  water  of 
the  river  as  it  flowed  when  the   reservation   was 
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created  would  be  to  hold  as  superfluous  and  with- 
out meaning  the  above-quoted  part  of  the  Execu- 
tive Order.  It  must  be  concluded,  therefore,  that 
the  Indians  have  no  rights  to  accreted  lands  west 
of  the  boundary  fixed  by  the  Executive  Order.  See 
also  Houston  Brothers  v.  Grant,  73  So.  284;  Saulet 
V.  Shepherd,  71  U.S.  502. 

J.  Reuel  Armstrong, 

Solicitor. 


Temporary  Withdrawals  in  Aid  of  Legislation 


M-36277 


April  19,  1955. 


Withdrawals  and  Reservations:  Authority  to  make 

There  is  no  authority  for  Executive  action  which 
would  tem{x>rarily  withdraw  lands  within  the 
Papago  Indian  Reservation  from  the  operation 
of  the  mining  laws  in  aid  of  legislation  for  the 
benefit  of  the  Indians,  in  view  of  the  statutory 
provision  rescinding  an  earlier  withdrawal  made 
for  the  same  puipose,  and  restoring  the  lands  to 
exploration  and  location  under  the  mining  laws. 

Memorandum 

To:  Assistant  Secretary— Public  Land  Manage- 

ment 

From:        Solicitor 

Subject:  Withdrawal  of  lands  within  Papago  In- 
dian Reservation  from  operation  of  min- 
ing laws 

You  have  asked  me  to  express  an  opinion  on  the 
question  whether  there  is  authority  for  Executive 
action  which  would  temjx)rarily  withdraw  the  lands 
within  the  Papago  Indian  Reservation  from  the 
operation  of  the  mining  laws,  pending  action  on  a 
bill  now  before  the  Congress,  that  would  expressly 
withdraw  the  lands  from  the  operation  of  those 
laws  and  make  the  minerals  underlying  the  lands 
a  part  of  the  reservation,  to  be  held  in  trust  by  the 
United  States  for  the  Papago  Indian  Tribe.  I  am 
of  the  opinion  that  there  is  no  authority  for  such 
Executive  action  in  connection  with  these  partic- 
ular lands. 

Executive  Order  No.  2524,  dated  February  1, 
1917,  withdrew  and  set  apart  certain  lands,  de- 
scribed in  the  order,  as  a  reservation  for  the  Papago 
Indians.  The  Executive  order  specifically  provided 
that: 

"The  foregoing  reservation  is  hereby  created 
with  the  understanding  that  all  mineral  lands 


within  the  reservation  which  have  been  or 
which  may  be  shown  to  be  such  and  subject 
to  exploration,  location  and  entry  under  the 
existing  mining  laws  of  the  United  States  and 
the  rules  and  regulations  of  the  Secretary  of 
the  Interior  applying  thereto,  shall  continue 
to  be  subject  to  such  exploration,  location  and 
entry  notwithstanding  the  creation  of  this  res- 
ervation; and  townsites,  necessary  in  connection 
with  the  development  of  the  mineral  resources 
of  the  reservation,  may  be  located  within  the 
reservation  under  such  rules  and  regulations 
as  the  Secretary  of  the  Interior  may  prescribe, 
and  patented  under  the  provisions  of  the  town- 
site  laws  of  the  United  States:  Provided,  That 
nothing  herein  contained  shall  affect  any  exist- 
ing legal  right  of  any  person  to  any  of  the 
lands  herein  described." 

The  act  of  February  21,  1931  (46  Stat.  1202) 
added  certain  lands  to  that  reservation  with  the 
express  provision  that  "all  such  lands  shall  be  sub- 
ject to  disposition  under  the  mining  laws  as  pro- 
vided in  the  Executive  order  of  February  1,  1917, 
creating  the  Papago  Indian  Reservation." 

In  a  letter  dated  October  26,  1932,  to  the  Secre- 
tary of  the  Interior,  the  Commissioner  of  Indian 
Affairs  described  the  creation  and  enlargement  of 
the  reservation,  stated  that  180  placer  mining 
claims  on  the  reservation  had  been  surveyed  and 
approved,  and  then  said: 

"At  a  conference  held  in  this  Office  Wed- 
nesday October  12,  1932,  attended  by  repre- 
sentatives of  the  Secretary's  Office,  of  the  Gen- 
eral Land  Office,  and  several  employees  of  this 
Office,  the  matter  was  thoroughly  discussed  and 
the  conclusion  was  tentatively  reached  that  it 
is  incumbent  on  this  Department  in  protecting 
the  Indians  in  their  livestock  industry,  to  take 
j>reventative  measures  toward  stopping  any 
further  alienation  of  lands  within  the  reserva- 
tion through  patenting  mining  claims. 

"It  is,  therefore,  recommended,  subject  to  all 
existing  valid  mineral  rights  and  claims,  that 
all  Papago  Indian  lands  covered  by  Executive 
Order  of  February  1,  1917  be  temporarily  with- 
drawn from  all  forms  of  mineral  entry  or  claim 
under  the  public  land  mining  laws  until  fur- 
ther notice,  pursuant  to  the  authority  found  in 
Section  4  of  the  Act  of  March  3,  1927  (44 
Stats.  L.,  1347)  ;  in  order  that  Congress  may 
consider  the  claim  of  the  Indians  to  the  min- 
eral rights  within  these  lands." 

On  October  28,   1932,  the  Secretary  approved  the 
withdrawal.    The    withdrawal    remained    in    force 
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until  the  enactment  ol  the  act  ot  June  18,  1934 
(48  Stat.  984) ,  section  3  of  which  read  in  part  as 
follows: 

"*  *  *  Provided  further,  That  the  order  of 
the  Department  of  the  Interior  signed,  dated, 
and  approved  by  Honorable  Ray  Lyman  Wil- 
bur, as  Secretary  of  the  Interior,  on  October 
28,  1932,  temporarily  withdrawing  lands  of  the 
Papago  Indian  Reservation  in  Arizona  from 
all  forms  of  mineral  entry  or  claim  under  the 
public  land  mining  laws,  is  hereby  revoked 
and  rescinded,  and  the  lands  of  the  said  Pa- 
pago Indian  Reservation  are  hereby  restored 
to  exploration  and  location,  under  the  exist- 
ing mining  laws  of  the  United  States,  in  ac- 
cordance with  the  express  terms  and  provisions 
declared  and  set  forth  in  the  Executive  orders 

establishing  said   Papago  Indian   Reservation: 

#   #   # 

"Nothing  herein  contained  shall  restrict  the 
granting  or  use  of  permits  for  easements  or 
rights-of-way;  or  ingress  or  egress  over  the 
lands  for  all  pro|>er  and  lawful  purposes:  and 
nothing  contained  herein,  except  as  expressly 
provided,  shall  be  construed  as  authority  for 
the  Secretary  of  the  Interior,  or  any  other  per- 
son, to  issue  or  promulgate  a  rule  or  regula- 
tion in  conflict  with  the  Executive  order  of 
February  1,  1917,  creating  the  Papago  Indian 
Reservation  in  Arizona  or  the  Act  of  Febru- 
ary 21,  1931    (46  Stat.  1202)."  ' 

The  power  to  dispose  of  public  lands  is,  of 
course,  vested  in  the  Congress  by  the  Constitution. 
Therefore,  the  power  of  an  officer  of  the  executive 
branch  to  act  with  respect  to  such  lands  must  be 
based  upon  a  grant  of  authority,  express  or  implied, 
from  the  Congress.  Sioux  Tribe  v.  Unilrd  States, 
316  U.S.  317,  326   (1942). 

The  withdrawal  of  1932  was  rested  upon  section 
4  of  the  act  of  March  3,  1927  (44  Stat.  1347:  25 
U.S.C.,    sec.    398d)  ,    which    provides   as    follows: 

"That  hereafter  changes  in  the  boundaries 
of  reservations  created  by  Executive  order, 
proclamation,  or  otherwise  for  the  use  and  oc- 
cupation of  Indians  shall  not  be  made  except 
by  Act  of  Congress:  Provided,  That  this  shall 
not  apply  to  temporary  withdrawals  by  the 
Secretary  of  the  Interior." 

This  statutory  provision  cannot,  however,  reason- 
ably be  construed  as  confirming  or  vesting  in  the 

'Section  ^  of  the  act  of  June  18,  19.S4,  was  amended  by 
the  act  of  August  28,  1937  (50  Stat.  862)  .  but  no  change  of 
substance  was  made  in  the  provisions  quoted  above  from 
the  original  section  3.    (25  U.S.C,  sec.  463) . 


Secretary  the  power  to  deal  with  particular  lands 
in  a  manner  and  for  a  purpose  that  would  be  in- 
compatible with  Congressional  action  specifically 
applicable  to  those  lands.  A  temporary  withdrawal 
by  the  Secretary  at  this  time  of  the  lands  within  the 
Papago  Indian  Reservation  from  the  operation  of 
the  mining  laws  in  aid  of  legislation  for  the  benefit 
of  the  Indians  would  clearly  be  inconsistent  with 
the  abrogation  by  section  3  of  the  act  of  June  18, 
1934  of  the  earlier  temporary  withdrawal  of  the 
same  lands  for  the  same  purpose  and  with  the 
explicit  subjection  by  that  section  of  those  lands 
to  the  mining  laws.  Accordingly,  I  am  of  the  opin- 
ion that  section  4  of  the  act  of  March  3,  1927, 
woidd  not  authorize  such  a  temporary  withdrawal 
by  the  Secretary. 

I  am  not  aware  of  any  other  statutory  provi- 
sion that  would  authorize  such  action.  The  act  of 
June  25,  1910.  as  amended  (36  Stat.  847;  37  Stat. 
497;  43  U.S.C,  sees.  141-143)  empowers  the  Pres- 
ident to  withdraw  public  lands  temporarily  for 
public  purposes  and  this  authority  has  been  dele- 
gated to  the  .Secretary  of  the  Interior  (E.O.  10355, 
17  F.R.  4831)  .  However,  all  lands  withdrawn  under 
this  statute  "shall  at  all  times  be  open  to  explora- 
tion, discovery,  occupation,  and  purchase  tuider 
the  mining  laws  of  the  United  States,  so  far  as  the 
same  apply  to  metalliferous  minerals  *   *    *." 

Apart  from  statute,  there  is  a  general  authority 
in  the  President  to  withdraw  lands  for  public 
purposes.  While  this  authority  has  been  delegated 
to  the  Secretary  by  Executive  Order  10355,  in  my 
judgment  the  authority  does  not  encompass  the 
power  to  make  a  temporary  withdrawal  from  the 
operation  of  the  mining  laws  of  the  lands  under 
consideration  here.  The  general  authority  to  with- 
draw lands  rests  upon  a  grant  of  power  implied 
by  reason  of  the  acquiescence  by  the  Congress  over 
a  long  period  of  years  in  a  multitude  of  with- 
drawals from  the  public  domain.  United  Stales  v. 
Midzoest  Oil  Company.  236  U.S.  459  (1915).  In 
the  case  of  the  lands  in  the  Papago  Indian  Reser- 
vation, however,  the  Congress  has  rescinded  a  tem- 
porary withdrawal  of  the  lands  from  the  operation 
of  the  mining  laws  in  aid  of  legislation  for  the 
benefit  of  the  Indians  and  has  expressly  restored 
the  lands  to  exploration  and  location  imder  those 
laws.  I  think  that  authority  cannot  be  implied  in 
an  officer  of  the  executive  branch  to  repeat,  as  to 
particular  lands  and  for  the  same  purpose,  an  ac- 
tion which  the  Congress  has  explicitly  nullified. 

J.  Reuel  Armstrong, 

Solicitor. 
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Department  of  the  Interior 


May  2,  1955 


Osage  Oil  anu  Gas  Leases- 
Anticipated  Damages- 
Compensation 


May  2,  1955. 

The  Honorable, 

The  Attorney  General 

Sir: 

This  is  with  reference  to  the  leasing  of  Osage 
Reservation  lands  for  oil  and  gas  mining  and  the 
difficulties  encountered  in  placing  an  oil  or  gas 
lessee  of  Osage  lands  in  possession  for  development 
purposes. 

The  mineral  rights  in  the  Osage  Reservation 
are  vested  in  the  Osage  Tribe.  Mineral  leases  are 
sold  to  individuals  and  companies  who  take  such 
leases  with  the  understanding  they  will  have  the 
right  to  enter  upon  and  develop  said  leases.  Under 
the  Act  of  June  28,  1906  (34  Stat.  539-543)  and 
acts  amendatory  and  supplementary  thereto,  there 
is  no  cjuestion  of  the  right  of  the  Tribe's  oil  or 
gas  lessee  to  enter  upon  leased  premises  for  de- 
velopment purposes.  Regulations  25  CFR  180.5, 
180.51,  180.52,  180.53,  and  Section  2  of  the  Act 
of  March  2,  1929  (45  Stat.  1478)  specifically  set 
out  the  right  of  use  of  surface  lands,  the  procedure 
for  settlement  of  damages  claimed,  the  amounts 
payable  for  well  location  site  fee  and  tank  site 
fees,  and  the  information  to  be  given  surface  own- 
ers before  commencement  of  drilling. 

In  many  cases  surface  owners  or  surface  lessees 
have  demanded  compensation  for  anticipated  dam- 
ages and  have  kept  the  oil  or  gas  lessee  out  of 
possession  ]>ending  settlement  for  such  anticipated 
damages.  The  regulations  specifically  contemplate 
fixing  and  payment  of  com})ensation  for  damages 
a^ier  the  damages  have  occurred.  However,  in  cases 
where  it  is  imperative  that  the  oil  or  gas  lessee 
commence  development  work  immediately,  the 
lessee  has  found  he  either  must  meet  the  demands 
of  the  surface  owner  or  surface  lessee  or  suffer  the 
delay  and  expense  of  obtaining  an  injunction  in 
court.  Frequently  the  oil  or  gas  lessee  decides  that 
it  will  be  less  expensive  both  in  money  and  delay 
to  pay  what  he  considers  exorbitant  demands. 

The  other  alternative  for  handling  controversies 
in  these  matters  is  for  the  Superintendent  of  the 
Osage  Agency  to  present  the  evidence  in  a  case  to 
the  Department  through  the  Area  Office  and  the 
Bureau  of  Indian  Affairs.  In  practically  all  cases 
the  oil  or  gas  lessee  finds  this  procedure  imprac- 
ticable to  use  because  of  the  resulting  delays. 

In  order  to  put  a  stop  to  this  unconventional 
practice  of  the  surface  owners  and  surface  lessees,  it 


is  recommended  that  the  United  States  Attorney  lor 
the  Northern  District  of  Oklahoma  be  authorized 
and  directed  to  take  immediate  action  to  place  an 
oil  or  gas  lessee  of  Osage  lands  in  possession  for 
development  purposes,  upon  complaint  and  show- 
ing by  the  Superintendent  of  the  Osage  Agency 
that  such  lessee  is  being  wrongfully  kept  out  of 
possession. 

J.  Reuel  Armstrong, 

Solkilor. 


Authority  of  North  Dakota 
TO  Furnish  Services  to 
Indian  Residents 


May  2,  1955. 


Memorandum 


To:  Conmiissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:  Authority  of  the  State  of  North  Dakota 
to  furnish  educational  and  welfare  as- 
sistance and  other  services  to  Indians, 
residents  of  the  State 

You  have  requested  my  opinion  on  whether  the 
State  of  North  Dakota  has  authority  to  furnish 
institutional  care,  welfare  assistance  and  services, 
general  assistance,  child  welfare  and  related  social 
services  and  educational  services  to  Indians  of  that 
State.  Your  question  arises  as  a  result  of  certain 
testimony  of  officials  of  the  State  of  North  Dakota 
before  a  Subcommittee  of  the  Senate  Appropria- 
tions Committee  in  connection  with  the  recent 
decision  of  the  North  Dakota  Supreme  Court, 
namely,  State  of  North  Dakota  v.  Lolines,  (not  yet 
reported)  which  held  that  the  State  constitution 
precludes  the  exercise  of  State  jurisdiction  over  In- 
dians to  piuiish  crimes  committed  on  the  Devils 
Lake  Reservation  conferred  by  the  Act  of  May  31, 
1946    (60  Stat.  229). 

Attached  to  your  request  was  a  copy  of  an  opin- 
ion of  the  Chief  Counsel  of  the  Bureau  of  Indian 
Affairs  dated  July  8,  1953  concluding  that  Indian 
residents  of  the  State  of  North  Dakota  are  entitled 
to  admission  to  the  Grafton  State  School  on  the 
same  terms  and  conditions  as  non-Indian  residents 
of  the  State.  By  the  same  reasoning  Indian  residents 
of  the  State,  would  likewise  be  entitled  to  all  of 
the  benefits  that  the  State  renders  respecting  wel- 
fare, educational  and  social  services  administered 
by  State  agencies  and  that  the  State  is  not  only 
authorized  but  may  not  deny  the  same  privileges  to 
Indians  that  are  granted  to  other  residents  of  the 
State. 
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This  opinion  is  hereby  confirmed.  1  he  case  ot 
State  V.  Lohnes  deals  solely  with  criminal  jurisdic- 
tion of  the  State  over  Indians  on  an  Indian  reser- 
vation. There  is  nothing  therein  which  would  from 
necessity  prevent  the  State  from  making  available 
its  educational,  social  and  other  beneficial  services 
to  Indians  of  tlie  State  whether  they  reside  on  or 
off  an   Indian   reservation. 

J.  Reuel  Armstrong, 

Solicitor. 


Selection  of  Tribal  Lands  by 
Members  Whose  Lands  Are  Within 
Taking  Area  of  Oahe  Dam- 
Cheyenne  River  Reservation 


M-36283 


May   12,  1955. 


Indian  Lands:   Tribal   Lands:    Generally 

Section  XI  of  the  act  cited  above  provides  for  pur- 
chase by  the  United  States  and  reconveyance 
under  trust  patent  to  individual  Indians,  mem- 
bers of  the  Tribe  of  Sioux  Indians  of  the  Chey- 
enne River  Reservation,  whose  lands  are  within 
the  taking  area  of  the  Oahe  Dam  upon  selection 
by  them  of  lands  within  or  outside  the  Reserva- 
tion as  diminished  and  further  provides  that  no 
prior  Act  of  Congress,  Departmental  regulation 
or  Tribal  Constitution,  ordinance  or  resolution 
pursuant  to  law  or  regulation  shall  be  a  bar  to 
the  operation  of  the  .section.  It  is  considered  that 
by  the  wording  of  section  XI  the  Congress  has 
expressed  its  intent  to  authorize  selections  of 
tribal  land  and  purchase  by  the  United  States  as 
well  as  conveyance  by  the  Tribe  of  all  its  inter- 
ests in  such  selected  Tribal  lands. 

Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Interpretation  of  Sec.   XI  of  the  act  of 

September  3,  1954   (P.L.  776,  8M  Cong.; 

68  Stat.  1191,  1193) 

This  refers  to  your  memorandum  of  March  17, 
19.55  retfuesting  an  interpretation  of  section  XI  of 
the  act  of  September  3,  1954  (P.L.  776,  83d  Cong.; 
68  Stat.  1191,  1193)  with  respect  to  the  question 
as  to  whether  the  act  authorizes  an  individual 
member  of  the  Tribe  of  Sioux  Indians  of  the 
Cheyenne  River  Reservation,  hereinafter  referred 
to  as  the  Reservation,  whose  lands  are  within  the 
taking  area  of  the  Oahe  Dam  to  make  a  selection 


of  tribal  land  within  the  boundaries  of  the  Reser- 
vation and  whether  section  XI  would  authorize  the 
issuance  to  such  individual  of  a  trust  patent  to 
tribal   lands   selected   by    that   individual. 

In  my  opinion,  it  was  the  intent  of  the  Congress 
to  authorize  the  above  indicated  selections  as  well 
as  purchase  by  the  United  States  and  conveyance 
by  the  Tribe  of  all  its  interests  in  such  selected 
tribal  lands  necessary  to  help  solve  the  relocation 
problem  and  therefore  both  portions  of  your  cjues- 
tion  paraphrased  above  nuist  be  answered  in  the 
affirmative. 

It  is  understood  that  approximately  one-third  of 
the  land  within  the  Reservation  is  tribal  land  and 
two-thirds  is  individually  allotted  land.  It  is  not 
known  whether  any  great  number  of  individuals 
holding  allottments  wish  to  .sell  their  interests 
therein,  but  if  any  substantial  number  of  those  per- 
sons whose  land  is  within  the  taking  area  are  to  be 
relocated  within  the  Reservation,  it  seems  neces- 
sary to  permit  the  purchase  of  tribal  land  even 
though  the  title  to  such  land  already  is  in  the  name 
of  the  United  States.  The  Tribe  would  be  entitled 
to  payment  for  such  land  at  a  negotiated  price.  Ihe 
displaced  allottee  or  assignee  should  be  given  a 
trust  patent  by  the  United  States. 

Section  XI  of  the  act  of  September  the  3rd,  1954 
provides  for  purchase  by  the  United  States  and 
reconveyance  under  trust  patent  to  individual 
members  of  the  Tribe  whose  lands  are  within  the 
taking  area  upon  selection  by  them  of  lands  within 
or  outside  the  Reservation  and  any  other  provision 
of  law,  regulation  or  Tribal  Constitution,  ordi- 
nance or  resolution  pursuant  to  any  law  or  regula- 
tion to  the  contrary  is  overcome  by  the  following 
language   in   section    XI: 

"No  prior  Act  of  Congress  or  Departmental 
regulation  shall  be  held  to  be  a  bar  to  the  full 
operation  of  this  section,  nor  shall  the  Tribal 
Constitution,  ordinance  or  resolution  there- 
under be  held  to  be  a  bar  to  the  full  operation 
of  this  section,   niunbered  XI." 

J.  Reuel  Armstrong, 

Solicitor. 


Klamath  Terminal  Legislation 
62  I.D.    186 

M-36284  May  20,  1955. 

Indian  Tribes:   Terminal   Legislation— Words  and 
Phrases 
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Department  of  the  Interior 


May  20,  1955 


Since  Section  2(e)  ot  the  Act  of  August  16,  1954 
(68  Stat.  718),  defines  an  "adult"  for  the  pur- 
poses of  that  Act  as  "a  member  of  the  tribe  who 
has  attained  the  age  of  twenty-one  years,  "  mar- 
ried women  or  emancipated  minors  under  the 
■age  of  twenty-one  may  not  be  considered  adults 
for  the  purposes  of  that  Act  even  though  they 
may  be  "adults"  under  State  law. 

Indian  Tribes:   Terminal  Legislation 

The  question  of  whether  a  member  of  the  Klamath 
Tribe  may  alienate  his  interest  in  tribal  property 
after  the  transfer  of  such  property  pursuant  to 
Section  6(a)  of  the  Act  of  August  13,  1954  (68 
Stat.  718)  and  prior  to  the  date  of  the  proclama- 
tion to  be  issued  pursuant  to  Section  18  of  said 
Act,  is  a  question  to  which  no  definite  answer 
can  be  given  at  this  time,  as  such  answer  will 
depend  upon  the  terms  of  the  plan  pursuant  to 
which  title  to  such  property  is  transferred. 

Indian  Tribes:  Terminal  Legislation— Indian 
Lands:  Leases  and  Permits:  Grazing 

The  right  of  members  ot  the  Klamath  Fribe  to 
free-use  grazing  on  tribal  land  will  not  terminate 
upon  publication,  under  the  Act  of  August  13, 
1954  (68  Stat.  718),  of  the  final  membership 
roll.  The  right  to  so  use  tribal  land  will  continue 
until  tribal  title  is  extinguished  by  sale,  or  by 
transfer  pursuant  to  Section  6  (a)  of  that  Act, 
in  which  latter  event  the  use  of  the  range  will 
be  governed  by  the  terms  of  the  plan  pursuant 
to  which  such  transfer  is  made. 

Indian  Tribes:  Terminal  Legislation— Indians: 
Domestic  Relations— Indian  Tribes:  Membership 

Under  the  provisions  of  Section  5  (a)  (2)  of  the 
Act  of  August  13,  1954  (68  Stat.  718),  which 
allows  "each  adult  member  of  the  [Klamath] 
tribe  *  *  *  an  opportunity  to  elect  for  himself, 
and,  in  the  case  of  a  head  of  a  family,  for  the 
members  of  the  family  who  are  minors"  to  with- 
draw from  or  remain  in  the  tribe:  (1)  when  the 
parents  of  a  child  are  separated  and  the  child  is 
living  with  one  of  the  parents,  the  latter  parent 
may  make  the  decision  for  the  child  to  with- 
draw; (2)  when  the  parents  of  a  child  are  sep- 
arated and  the  child  is  living  with  some  third 
person,  the  question  of  who  is  the  head  of  the 
minor's  family  is  one  of  fact  which  must  be  con- 
sidered in  each  case;  (3)  where  the  child  has  a 
judicially  appointed  guardian  of  his  person  and 
his  property,  the  guardian  may  not  elect  for  the 
child  unless  the  guardian  is  otherwise  qualified 


as  an  adult  member  and  head  of  the  family  of 
the  minor;  (4)  if  the  child  is  an  orphan  who  is 
living  in  an  institution  where  he  cannot  be  con- 
sidered as  a  member  of  the  family  of  an  adult 
Klamath  Indian,  no  one  may  make  the  decision 
for  him  to  withdraw;  (5)  an  adult  member  of 
the  tribe  who  has  judicially  been  deprived  of 
control  over  his  child  may  not  make  an  election 
for  his  child  to  withdraw;  (6)  a  parent  who  is 
judicially  declared  to  be  non  compos  mentis  may 
not  elect  for  himself  or  his  child  to  withdraw; 
and  (7)  an  adult  member  who  is  the  head  of  a 
family  may  make  the  decision  to  withdraw  for 
his  wife  if  she  is  under,  but  not  if  she  is  over, 
twenty-one   years  of  age. 

Indian  Tribes:  Terminal  Legislation— Indian 
Tribes:  Membership 

An  adult  member  of  the  Klamath  Tribe,  if  incom- 
petent, insane  or  non  compos  mentis  may  not, 
under  Section  5(a)  (2)  of  the  Act  of  August  13, 
1954  (68  Stat.  718),  make  an  election  to  with- 
draw from  the  tribe. 

Indian  Tribes:  Terminal  Legislation- Indians: 
1  ribes:    Membership 

A  judicially  appointed  guardian  lor  an  adult  mem- 
ber of  the  Klamath  Tribe  who  is  insane,  incom- 
petent or  non  compos  mentis  may  not,  under  the 
provisions  of  Section  5  (a)  (2)  of  the  Act  of 
August  13.  1954  (68  Stat.  718),  make  an  elec- 
tion for  him  to  withdraw  from   the  tribe. 

Indian  Tribes:  Terminal  Legislation— Indians: 
Hiniting  and   Fishing 

The  right  of  members  of  the  Klamath  Tribe  to 
hunt  and  fish  on  tribal  lands  does  not,  for  pur- 
poses of  the  appraisal  to  be  made  under  Sec- 
tion 5(a)  (1)  of  the  Act  of  August  13,  1954  (68 
Stat.  718),  have  an  appraisable  value,  as  this 
right  comes  to  an  end  when  membership  ceases, 
and  is  not  subject  to  transfer. 

Indian  Tribes:  Terminal  Legislation— Indian 
Lands:   Tribal  Lands:   Alienation 

Since  Section  6(b)  of  the  Act  of  August  13,  1954 
(68  Stat.  718)  provides  that  "all  of  the  actions 
required  by  sections  5  and  6  of  this  Act  shall 
be  completed  at  the  earliest  practicable  time  and 
in  no  event  later  than  four  years  from  the  date 
of  this  Act",  sales  of  land  pursuant  to  Section  5 
of  the  Act  may  not  be  made  subsequent  to 
August  13,  1958. 


May  20,  1955 
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Indian  Tribes:  Terminal  Legislation— Indian 
Lands:  Individual  Rights  in  Tribal  Property: 
Annuity  and  Per  Capita  Payments 

When  pursuant  to  Section  5  (a)  (3)  of  the  Act  of 
August  13,  1954  (68  Stat.  718)  the  selection  is 
made  of  all  that  property  of  the  Klamath  Tribe 
which  is  to  be  sold  to  pay  off  withdrawing  mem- 
bers, a  partition  of  the  tribal  property  results. 
Thereafter  withdrawing  members  will  be  en- 
titled to  receive  all  the  income  from  the  property 
so  selected,  but  will  not  receive  p>er  capita  pay- 
,  ments   from    the   remaining   tribal    property. 

Indian  Tribes:  Terminal  Legislation— Indian 
Tribes:  Tribal  Government— Indian  Tribes: 
Membership 

Shoidd  a  member  of  the  Klamath  Tribe,  who  has 
elected  to  withdraw  from  the  tribe  pursuant  to 
the  Act  of  August  13,  1954  (68  Stat.  718),  in- 
herit an  interest  of  a  member  who  has  elected 
to  remain  in  the  tribe,  the  withdrawing  member 
would  not  acquire  by  such  inheritance  the  de- 
cedent's right  to  vote  as  a  member  of  the  tribe. 

Indian  Tribes:  Terminal  Legislation— Indian 
Tribes:  Tribal  Government— Indian  Tribes: 
Membership 

Members  of  the  Klamath  Tribe  who  elect  to  with- 
draw from  the  tribe  pursuant  to  the  Act  of 
August  13,  1954  (68  Stat.  718)  remain  tribal 
members  and  may  participate  in  tribal  affairs  to 
the  same  extent  as  any  member  until  they  have 
been  paid  in  full  the  money  value  of  their  in- 
terests in  tribal  property. 

Indian  Tribes:  Terminal  Legislation— Indian 
Lands:  Patents 

It  will  be  advisable  for  a  member  of  the  Klamath 
Tribe,  who  elects  to  withdraw  from  the  tribe 
pursuant  to  the  Act  of  August  13,  1954  (68 
Stat.  718),  at  the  time  of  his  election  and  as  a 
part  of  that  election,  to  petition  the  Secretary 
of  the  Interior  to  issue  to  him,  pursuant  to  Sec- 
tion 8  of  the  Act,  a  patent  in  fee  for  any  trust 
lands,  or  to  remove  restrictions  covering  any  re- 
stricted lands  he  might  now  or  hereafter  hold. 

Indian  Tribes:  Terminal  Legislation— Indian 
Lands:  Minerals— Indian  Lands:  Sales  and  Ex- 
change 

The  requirement  in  Section  8(b)  of  the  Act  of 
trust  or  restricted  land  owned  by  members  of 


August  13,  1954  (68  Stat.  718)  that  the  Secretary 
of  the  Interior  transfer  the  subsurface  rights  in 
the  Klamath  Tribe  to  one  or  more  trustees  be- 
comes applicable  at  and  after  the  date  of  the 
proclamation  to  be  issued  pursuant  to  Section 
18(a)  of  that  Act  and  does  not  apply  to  situ- 
ations prior  thereto. 

Indian  Tribes:  Terminal  Legislation— Indian 
Lands:  Water  Rights— Words  and  Phrases 

The  term  "subsurface  rights"  as  used  in  Section 
8  (b)  of  the  Act  of  August  13,  1954  (68  Stat.  718) 
does  not  include  water  rights. 

Indian  Tribes:  Terminal  Legislation— Indian 
Lands:  Descent  and  Distribution:  Intestate  Suc- 
cession—Indian Lands:  Descent  and  Distribution: 
Wills— Indian  Lands:  Sales  and  Exchange- 
United  States 

Under  Section  9  of  the  Act  of  August  13,  1954  (68 
Stat.  718),  (1)  all  trust  and  restricted  property 
of  members  of  the  Klamath  Tribe  who  die  six 
months  or  more  after  the  date  of  the  Act  is  sub- 
ject to  the  probate  jurisdiction  of  State  courts; 
(2)  if  the  State  court  orders  a  sale  of  such  prop- 
erty in  order  to  pay  claims  and  probate  expenses, 
the  purchaser  whether  Indian  or  non-Indian, 
takes  a  fee  simple  title  to  the  property  sold;  (3) 
if  the  court  distributes  such  property  to  an  Indian 
heir,  such  heir  acquires  the  property  in  a  trust 
or  restricted  status  unless  such  status  has  been 
removed  by  operation  of  said  Act;  but  if  the  dis- 
tributee or  devisee  is  a  non-Indian,  the  trust  and 
restricted  status  is  removed;  (4)  if  the  court  de- 
cides it  would  be  advantageous  to  cause  a  trust 
or  restricted  allotment  to  be  leased  during  the 
period  of  probate,  it  must  be  leased  in  accordance 
with  Federal  rules  and  regulations;  (5)  the 
court,  in  probating  such  property,  may  appoint 
guardians  ad  litem  to  protect  the  interests  of 
minors,  incompetents  or  persons  non  compos 
mentis;  (6)  where  the  court  orders  a  sale  of  such 
trust  or  restricted  property,  the  United  States  is 
a  necessary  party  to  the  proceedings  therefor, 
and  must  be  served  with  the  petition  for  sale  and 
accorded  an  opportunity  to  be  heard.  Service 
should  be  made  upon  the  U.S.  Attorney  and 
upon  the  Attorney  General  of  the  United  States; 
(7)  Heirs  or  devisees  of  Klamath  Indians  need 
not  be  qualified  by  the  l/16th  degree  Indian 
blood  of  the  Klamath  Tribe  as  formerly  re- 
quired; (8)  trust  and  restricted  estates  of  Kla- 
math Indians  who  died  prior  to  February  13, 
1955,  will  be  probated  by  the  Federal  Examiner 
of  Inheritance  and  not  by  a  State  court. 
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Indian  Tribes:  Terminal  Legislation— Indian 
Tribes:  Tribal  Personalty:  Acquisition 

Loans  transferred  to  the  Klamath  Tribe  pursuant 
to  Section  12  of  the  Act  of  August  13,  1954  (68 
Stat.  718)  are  assets  of  the  tribe  and  subject  to 
management  by  the  trustee,  corporation  or  other 
legal  entity  selected  pursuant  to  Section  5  (a)(5) 
of  the  Act. 

Indian  Tribes:  Terminal  Legislation— Indian 
Lands:  Water  Rights 

Section  14(a)  of  the  Act  of  August  13,  1954  (68 
Stat.  718)  defers  the  application  of  the  laws  of 
Oregon  with  respect  to  the  abandonment  of  water 
rights  by  the  Klamath  Tribe  or  its  members  for 
a  period  of  fifteen  years  after  the  date  of  the 
proclamation  issued  pursuant  to  Section  18  of 
that  Act.  Except  for  such  deferment.  Section  14 
(a)  is  merely  a  saving  clause  which  operates  to 
preserve  whatever  water  rights  the  tribe  and  its 
members  may  have  under  the  law  in  force  on 
the  date  of  the  Act. 

Indian  Tribes:  Terminal  Legislation— Indians: 
Hunting  and  Fishing 

The  fishing  rights  secured  to  the  Klamath  Indians 
by  the  Treaty  of  1864  and  reserved  under  Section 
14(b)  of  the  Act  of  August  13,  1954  (68  Stat. 
718)  are:  (1)  neither  alienable  nor  descendible; 
(2)  may  be  exercised  by  a  withdrawing  member 
of  the  tribe  until  fully  paid  his  share  in  the 
tribal  assets;  (3)  may  be  exercised  by  an  heir 
of  a  member  only  if  the  heir  is  also  a  member; 
(4)  may  not  be  exercised  with  respect  to  tribal 
land  which  is  sold  and  conveyed  in  fee  simple; 
and  (5)  may  continue  to  be  exercised  by  mem- 
bers who  elect  to  remain  in  the  tribe. 


that  would  preclude  an  authorized  representative 
of  the  Secretary  from  filing  a  guardianship 
petition  or  to  prevent  an  Oregon  comt  from 
appointing  a  guardian  pursuant  to  such  a  peti- 
tion; (5)  the  Secretary  in  the  absence  of  a  guard- 
ianship, may  transfer  trust  and  restricted  personal 
property  to  a  minor  himself,  if  the  Secretary  be- 
lieves the  minor  competent  to  handle  the  prop- 
erty; or  the  Secretary  may  transfer  such  property 
to  a  State  or  county  welfare  agency,  to  a  parent  i 
as  natural  guardian,  or  to  a  private  trustee. 

Indian  Tribes:  Terminal  Legislation— Indian 
Lands:  Individual  Rights  in  Tribal  Property: 
Annuity  and  Per  Capita  Payments— Indian 
Tribes:  Fiscal  Matters 

Under  Section  16  of  the  Act  of  August  13,  1954  (68 
Stat.  718)  per  capita  payments  may  be  made  from 
the  capital  reserve  fund  of  the  Klamath  Tribe 
established  by  50  Stat.  872. 

Indian  Tribes:  Terminal  Legislation 

The  Klamath  Tribe  will  continue  to  exist  subse- 
quent to  the  date  of  the  proclamation  issued 
under  Section  18  of  the  Act  of  August  13,  1954 
(68  Stat.  718)  ,  and  will  continue  as  such  for  the 
purpose  of  exercising  such  rights  and  privileges 
as  are  reserved  to  it  by  that  Act. 


Memorandum 

To:  Commissioner,  Bureau  of  Indian  Affairs 

From:        Solicitor 

Subject:  Legal  interpretations  of  provisions  of 
the  Klamath  Termination  Act,  Public 
Law  587    (68  Stat.  7\S  et  seq.) 


Indian  Tribes:  Terminal  Legislation— Indians: 
Domestic  Relations 

Under  Section  15  of  the  Act  of  August  13,  1954  (68 
Stat.  718)  (1)  the  Secretary  of  the  Interior  may, 
where  there  is  an  existing  guardianship  over  a 
Klamath  Indian,  recognize  the  guardian  and  de- 
liver the  property  of  the  ward  to  him;  (2)  ap- 
proval of  the  appointment  of  stich  a  guardian  by 
the  Secretary  is  not  necessary  as  a  matter  of  law; 
(3)  no  impropriety  is  seen  in  the  appearance  of 
an  authorized  representative  of  the  Secretary  in 
a  guardianship  proceeding  for  the  purpose  of 
assisting  the  court  in  making  a  proper  appoint- 
ment;  (4)   there  is  nothing  in  the  Oregon  statutes 


This  replies  to  your  memorandum  of  April  21, 
1955,  and  numerous  questions  concerning  interpre- 
tation of  various  provisions  of  Public  Law  587 
which  have  been  raised  by  the  following  commimi- 
cations: 

(a)  Letter  of  March  3,  1955,  from  the  Area 
Director  to  the  Regional  Solicitor. 

(b)  Letter  of  March  11,  1955,  from  Assistant 
Area  Director  Holm  to  Regional  Solicitor. 

(c)  Letter  of  March  18,  1955,  from  the  Area 
Director  to  the  Commissioner  of  Indian  Affairs, 
which  was  referred  to  this  office  for  answers  to 
the  legal  questions  therein  contained. 
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These  questions  aie  answered  so  far  as  is  now 
possible  in  the  discussion  which  follows.  Prior 
opinions  have  been  incorporated  where  applicable. 

Section  2(e) 

Section  2  (e)  defines  an  adult  as  a  member  of  the 
tribe  who  has  attained  tlie  age  of  21  years.  The 
question  asked  is  whether  or  not  any  exception  can 
be  implied  for  either  married  women  or  emanci- 
pated minors,  which  under  Oregon  laws  are  con- 
sidered adults  prior  to  attaining  the  age  of  21. 

ANSWER:  This  is  a  federal  matter  and  the  fed- 
eral act  governs.  A  person  to  be  an  adult  under  the 
act  must  be  21  years  of  age,  with  no  exceptions 
which  would  otherwise  be  permitted  by  state  law. 
For  the  purpose  of  Public  Law  587,  a  person  under 
the  age  of  21,  whether  emancipated  under  state  law 
or  not,  must  be  considered  a  minor. 

Section  4 

1.  It  has  been  asked  whether  or  not  a  member 
could  alienate  or  transfer  his  interest  in  the  tribal 
property  after  the  transfer  of  the  tribal  property  to 
a  trustee,  corporation,  or  other  legal  entity  and 
before  the  date  of  the  proclamation  issued  pursuant 
to  section  18. 

ANSWER:  No  definite  answer  to  this  question 
can  be  given  at  this  time,  inasmuch  as  the  answer 
will  depend  upon  the  terms  and  conditions  con- 
tained in  the  plan  pursuant  to  which  the  title  to 
tribal  property  is  conveyed  to  a  trustee,  corporation, 
or  other  legal  entity,  as  provided  in  section  6  (a)  of 
the  act. 

2.  Tribal  members  who  raise  livestock  have  and 
enjoy  free-use  grazing  on  tribal  land  for  approxi- 
mately 100  head  of  livestock  pursuant  to  regula- 
tions contained  in  Title  25,  Code  of  Federal  Regu- 
lations. The  question  has  been  asked  whether  or 
not  the  Indian  members  of  the  tribe  with  cattle 
are  still,  under  the  act,  entitled  to  free  grazing 
privileges  after  publication  of  the  final  roll  as  pro- 
vided by  section  4,  and  if  so,  for  what  period? 

ANSWER:  This  question  erroneously  assumes 
that  the  tribal  property  becomes  personal  property 
after  publication  of  the  final  roll,  as  provided  for 
in  section  4.  This  is  not  so.  The  tribal  property 
remains  tribal  property  and  only  the  interest  of  the 
individual  member  therein  becomes  personalty. 
Therefore,  the  grazing  regulations  which  relate  to 
the  use  and  management  of  the  tribal  range  will 
continue  to  apply  until  such  time  as  the  tribal  title 
is  extinguished  by  sale,  as  provided  in  section  5  (a) 
(3)  or  the  tribal  property  is  conveyed  to  a  trustee, 
corporation,  or  other  legal  entity  in  accordance 
with  the  plan  prepared  by  the  Management  Special- 
ists. In  the  latter  event,  the  use  of  the  tribal  range 


will  be  governed  by  the  terms  and  conditions  of  the 
plan  pursuant  to  which  transfer  of  the  property  is 
made  to  a  trustee,  corporation,  or  other  legal  entity. 

Section  5(a){2) 

1.  Under  date  of  November  4,  1954,  in  a  Mem- 
orandum to  the  Commissioner  of  Indian  Affairs, 
the  Solicitor  of  the  Department  of  the  Interior 
answered  a  number  of  questions  regarding  the  right, 
or  absence  of  a  right,  of  minors  to  withdraw  from 
the  tribe.  The  opinion  is  hereby  reproduced  in 
full: 

"Section  5  (a)  provides  that  the  Secretary  shall 
enter  into  a  contract  with  qualified  management 
specialists  who  shall: 

"  '  (2)  give  each  adult  member  of  the  tribe, 
immediately  after  the  appraisal  of  the  tribal 
property,  an  opportunity  to  elect  for  himself, 
and,  in  the  case  of  a  head  of  a  family,  for  the 
members  of  the  family  who  are  minors,  to 
withdraw  from  the  tribe  and  have  his  interest 
in  tribal  property  converted  into  money  and 
paid  to  him,  or  to  remain  in  the  tribe  and  par- 
ticipate in  the  tribal  management  plan  to  be 
prepared  pursuant  to  paragraph  (5)  of  this 
subsection;' 

"The  specific  questions  raised  and  our  answers 
thereto  are  stated  below. 

"1.  When  the  parents  of  a  child  are  separated 
and  the  child  is  living  with  one  of  the  parents,  may 
that  parent  make  the  decision  for  the  child  to  with- 
draw from  the  tribe? 

The  answer  is  Yes.  The  concept  of  a  head  of  a 
family  is  not  a  rigid  one  and  may  be  applied  by 
the  Secretary  in  a  reasonable  manner. 

"2.  When  the  parents  of  a  child  are  separated, 
and  the  child  is  living  with  some  third  person, 
who  may  make  the  decision  for  the  child  to  with- 
draw? 

The  above  quoted  language  sets  out  qualifica- 
tions for  any  person  who  may  make  an  election  for 
a  minor  to  withdraw.  No  question  of  law  is  in- 
volved. Who  is  the  head  of  a  minor's  family  and  of 
what  particular  family  a  minor  is  a  member  are 
questions  of  fact  which  need  to  be  considered  in 
each  case.  Parenthood  of  a  minor  is  not  necessarily 
a  requirement  for  the  head  of  a  family. 

"3.  Where  a  child  has  had  a  judicially  appointed 
guardian  of  his  person  and  his  property,  may  the 
guardian  elect  for  the  child  to  withdraw? 

Unless  the  guardian  is  otherwise  qualified  as  an 
adult  member  and  head  of  the  family  of  the  minor, 
he  is  in  no  position  to  elect  for  the  child  to  with- 
draw. It  should  be  noted  that  section  15  of  the  Act 
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requires  the  Secretaiy  to  protect  the  rights  of  mem- 
bers of  the  tribe  who  are  minors  by  causing  the 
appointment  of  guardians  for  such  members  in 
courts  of  competent  jurisdiction  or  by  such  other 
means  as  he  may  deem  adequate.  The  insertion  of 
this  section  in  the  Act  is  to  better  provide  for  pro- 
tection of  the  rights  of  members  of  the  tribe  who 
are  minors,  non  compos  mentis,  or  in  the  opinion 
of  the  Secretary  in  need  of  assistance  in  conducting 
tlieir  affairs;  it  does  not  create  a  right  in  any  guard- 
ian now  or  hereafter  appointed  to  elect  for  a  minor 
member  to  withdraw  from  the  tribe. 

"4.  If  a  child  is  an  orphan  who  is  living  in  an 
institution,  or  who  is  living  in  any  other  place 
where  he  cannot  be  considered  as  a  member  of  a 
family  of  an  adult  Klamath  Indian,  may  anyone 
make  the  decision  for  him  to  withdraw? 

The  answer  is  No,  for  the  reason  that  the  person 
who  elects  for  a  minor  must  be  a  member  of  the 
tribe. 

"5.  May  an  adult  member  of  the  tribe  who  has 
judicially  been  deprived  of  control  over  his  child 
make  an  election  for  his  child  to  withdraw? 

The  answer  is  No.  Sucli  a  person  can  no  longer 
be  considered  to  be  the  head  of  the  family. 

"6.  If  a  parent  is  judicially  declared  to  be  non 
compos  mentis,  may  he  elect  for  himself  and  his 
child  to  withdraw? 

The  answer  is  No. 

"7.  May  a  member  of  the  tribe  who  is  under  21 
years  of  age  but  who  is  self-supporting  and  eman- 
cipated from  family  contiols,  be  considered  as  an 
adult  for  the  purpose  of  making  the  decision  to 
withdraw? 

Section  2  (e)  of  the  statute  defines  an  adult  mem- 
ber of  the  tribe  as  one  who  has  attained  the  age  of 
21  years.  Therefore  a  member  under  21,  whether 
emancipated  or  not,  must  be  considered  a  minor 
for  the  purpose  of  this  Act.  Most  likely,  if  an  eman- 
cipated, self-supporting  minor  desires  to  be  with- 
drawn from  the  tribe,  the  fact  of  his  self-support 
and  emancipation  would  be  withheld  from  notice 
if  he  could  persuade  the  titular  head  of  the  family 
to  elect  for  his  withdrawal.  On  the  other  hand,  if 
such  a  minor  is  opposed  to  withdrawal  but  the 
titular  head  of  the  family  appears  to  be  insisting 
on  the  withdrawal,  the  minor  will  bring  to  light 
the  fact  of  his  emancipation  and  self-support  in 
order  to  defeat  his  being  considered  a  member  of 
that  family.  The  intentions  of  the  minor  and  the 
head  of  his  family  largely  determine  the  facts  sub- 
ject, of  course,  to  the  control  imposed  by  the  com- 
mon understanding  of  family  relationships. 

"8.  May  an  adult  member  of  the  tribe  who  is  the 
head  of  a  family  make  the  decision  to  withdraw 
not  only  for  himself  and  the  children  but  also  for 
his  wife? 


Since  each  adult  has  the  right  to  elect  for  him- 
self, the  head  of  the  family  has  no  right  to  with- 
draw for  an  adult  wife.  If  the  wife  is  a  member  of 
the  tribe  under  21  years  of  age,  however,  the  hus- 
band may  so  elect." 

2.  A  question  was  asked  whether  or  not  an  adult 
member  of  the  tribe,  even  though  incompetent,  in- 
sane, or  non  compos  mentis,  could  make  an  elec- 
tion to  withdraw  from  the  tribe. 

ANSWER:  The  answer  is  no,  irrespective  of 
whether  the  insanity  or  incompetency  of  the  mem- 
ber has  been  judicially  declared  or  not.  If,  how- 
ever, an  adult  member,  whose  competency  is  in 
question,  applies  for  withdrawal,  the  application 
should  be  suspended  pending  judicial  inquiry 
which  may  be  had  pursuant  to  guardianship  pro- 
ceedings instituted  under  the  laws  of  the  State  of 
Oregon. 

3.  It  has  been  asked  whether  or  not  a  judicially 
appointed  guardian  for  an  adult  member  who  is 
insane,  incomp>etent,  or  noji  compos  mentis,  can 
make  an  election  for  him. 

ANSWER:  A  guardian  cannot  make  an  election 
for  an  adult  meml^er.  The  act  does  not  so  provide. 

Section  5{a){3) 

1.  It  has  been  asked  if  fishing  and  hunting  rights 
have  an  appraisable  value  which  should  be  in- 
cluded in  the  sum  to  be  paid  to  withdrawing 
members. 

ANSWER:  No  decision  of  which  we  are  aware 
has  held  that  the  right  to  hunt  and  fish  on  the 
tribal  lands  is  a  property  right  which  is  vested  in 
the  individual  member  of  the  tribe.  It  is  a  right 
which  the  member  may  exercise  in  common  with 
other  members  of  the  tribe.  The  right  is  insepa- 
rably connected  with  membership  and  when  mem- 
bership ceases,  the  right  comes  to  an  end.  The  right 
is  not  subject  to  transfer  and  is  incapable  of  trans- 
mission by  descent  or  devise.  Accordingly,  it  has  no 
appraisable  value  which  can  properly  be  included 
in  the  sum  to  be  paid  to  withdrawing  members. 

Section  6(b) 

Question:  What  will  be  the  situation  if  it  is  not 
p>ossible  to  sell  all  the  land  to  be  disposed  of  by  the 
deadline  date  of  August  13,  1958? 

ANSWER:  Section  6(b)  states  that  it  is  the  in- 
tention of  Congress  that  all  of  the  actions  required 
by  sections  5  and  6  of  the  act  shall  be  completed 
at  the  earliest  practicable  time  and  in  no  event 
later  than  four  years  from  the  date  of  the  act.  It  is 
considered  that  the  act  makes  it  mandatory  that 
the  lands  to  be  sold  are  sold  within  the  four  year 
period  and  there  is  no  authority  in  the  act  for  sales 
thereafter. 


' 


'May  20,  1955 

\  Section  6(c) 

1.  This  section  provides  Uiat  members  of  a  tribe 
who  receive  the  money  value  of  their  respective 
interest  in  tribal  property  shall  thereupon  cease  to 
be  members  of  the  tribe.  The  question  was  asked 
if  members  electing  to  withdravsr  could  receive  per 
capita  payments  as  members  before  being  paid  off 
and  receiving  the  full  value  of  their  interest  in 
tribal  property. 

After  the  appraisal  is  made,  each  specified  mem- 
ber of  the  tribe  shall  be  given  an  opportunity  to 
elect  to  withdraw  from  the  tribe  or  to  remain  there- 
in. When  that  election  closes,  it  becomes  the  duty 

,  of  the  Management  Specialists  by  section  5(a)  (3) 
to  "determine  and  select  the  portion  of  the  tribal 
property  which  if  sold  at  the  appraised  value  would 
provide  sufficient  funds  to  pay  the  members  who 
elect  to  have  their  interests  converted  into  money." 
In  other  words,  it  becomes  the  duty  of  the  Manage- 
ment Specialists  to  set  aside  for  sale  that  portion  of 
assets  which  at  appraised  value  equals  the  sum  of 
all  the  withdrawing  members'   appraised   interests 

'  in  tribal  assets.  When  the  selection  of  such  assets 
is  made  a  partition  results.  Therefore,  the  withdraw- 
ing members  will  I)e  entitled  to  receive  all  of  the 
income  from  that  property,  including  timber,  imtil 
such  property  has  actually  been  sold  by  the  Man- 
agement Specialists  for  the  purpose  of  paying  off 

I  tlie  withdrawing  members.  They  will  not  receive 
|)er  capita  payments  from  the  remaining  tribal 
property  after  the  selection  of  assets  to  be  sold. 

2.  Question:  How  will  the  income  of  timber  sales 
be  handled  subsequently  to  the  time  elections  have 
been  made  by  the  members  withdrawing?  Since  the 
timber  sale  contract  obligation  now  in  effect  may 

i  be  in  either  the  portion  which  is  to  be  sold  or  to 
remain  in  group  ownership,  must  it  be  shared 
equally  by  all  members?  Should  not  the  resources 
of  such  an  area  be  appraised  as  cutover  land  so  that 
the  income  can  be  equally  distributed  among  all 
members? 

Since  the  withdrawing  members  are  in  legal 
effect  the  sole  beneficiaries  of  the  property  selected 
and  designated  for  sale  by  the  Management  Spe- 
cialists pursuant  to  section  5  (3)  ,  the  withdrawing 

■  members  will  be  entitled  to  receive  all  of  the  in- 
come from  that  property,  including  timber,  until 
such  property  has  actually  been  sold  by  the  Man- 
agement Specialists  for  the  purpose  of  paying  off 
the  withdrawing  members. 

3.  The  question  has  been  asked  what  happens 
when  a  member  who  has  elected  to  withdraw  in- 
herits an  interest  of  a  member  who  has  elected  to 
remain  in  the  tribal  group  or  entity.  Can  the  with- 
drawing member  be  a  member  of  the  tribal  group 
and  vote  therein  because  of  the  inheritance  from 
the  remaining  member? 
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The  answer  to  this  question  is  no,  because  tribal 
membership  is  not  inheritable.  The  withdrawing 
member  may  vote  only  in  his  own  right  as  a  mem- 
ber of  the  tribe  and  this  right  will  continue  until 
he  receives  the  money  value  of  his  interest  in  the 
tribal  property,  at  which  time  he  ceases  to  be  a 
member  of  the  tribe.  The  extent  to  which  non- 
members  of  the  tribe  who  acquire  interests  in  the 
tribal  property  by  inheritance  or  otherwise  may 
participate  in  the  management  of  the  tribal  prop- 
erty by  voting  or  otherwise  after  the  tribal  property 
has  been  transferred  to  a  trustee,  corporation,  or 
other  legal  entity  pursuant  to  section  5(a)  (5) 
should,  and  no  doubt  will,  be  covered  by  the  plan 
prepared  pursuant  to  that  section. 

4.  Question:  .\re  the  members  who  elect  to  with- 
draw eligible  to  participate  in  tribal  affairs  until 
they  cease  to  be  members  of  the  tribe,  particularly 
in  affairs  that  concern  the  group  that  remains? 

ANSWER:  Yes,  the  members  who  elect  to  with- 
draw remain  tribal  members  and  may  participate 
in  tribal  affairs  to  the  same  extent  as  any  member 
of  the  tribe  until  said  withdrawing  member  has 
been  paid  in  full  the  money  value  of  his  interest, 
at  which  time  and  only  at  that  time  does  he  cease 
to  be  a  member  of  the  tribe. 

5.  Question:  Should  a  withdrawing  member  peti- 
tion for  a  patent  in  fee  for  any  trust  lands  or  re- 
moval of  restrictions  covering  restricted  lands  he 
might  own? 

ANSWER:  At  a  conference  between  the  Office 
of  the  Solicitor  and  personnel  of  the  Office  of  the 
Commissioner  of  Indian  Affairs,  in  Washington, 
D.C.,  March  16,  1955,  it  was  considered  advisable 
for  the  withdrawing  member,  at  the  time  of  the 
election  to  withdraw,  and  as  a  part  of  said  election, 
to  petition  the  Secretary  of  the  Interior  to  forth- 
with, pursuant  to  the  provisions  of  section  8  of 
Public  Law  587,  issue  to  said  withdrawing  member 
a  patent  in  fee  for  any  Indian  trust  lands  or  remove 
restrictions  covering  restricted  lands  he  might  now 
or  hereafter  hold. 

Section  8{b) 

1.  This  section  provides  that  the  trust  or  re- 
stricted status  of  property  is  not  removed  four  years 
after  the  date  of  the  act  with  respect  to  subsur- 
face rights.  The  Secretary  is  instructed  to  transfer 
said  subsurface  rights  to  one  or  more  trustees  desig- 
nated by  him  for  management  for  a  period  not  less 
than  10  years.  The  Area  Office  asks  whether  or  not 
this  applies  to  cuiTcnt  land  sales. 

ANSWER:  The  section  applies  only  to  situations 
that  exist  at  and  after  the  date  of  the  proclamation 
four  years  hence,  and  does  not  apply  to  situations 
prior  thereto.  A  fee  patent  could  issue  from  the 
Secretary  on  a  present  land  sale.  Each  case  must  be 
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separately  handled  and  separately  submittetl  to  the 
Secretary. 

2.  Question:  Do  the  subsurface  rights  referred  to 
in  section  8(b)  include  underground  water? 

ANSWER:  The  term  "subsurface  riglits"  does 
not  mean  water  rights.  The  term  "water  rights"  is 
used  elsewhere  in  the  statute,  and,  therefore,  when 
Congress  uses  the  expression  "subsurface  rights" 
and  does  not  mention  or  include  "water  rights," 
the  term  "subsurface  rights"  will  be  considered  to 
be  applicable  only  to  minerals,  oil  and  gas,  and 
those  matters  commonly  considered  to  be  "sub- 
surface rights." 

Section  9(b) 

This  section  provides: 

"The  laws  of  the  several  states,  territories, 
possessions,  and  the  District  of  Columbia  with 
respect  to  the  probate  of  wills,  the  determina- 
tion of  heirs,  and  the  administration  of  de- 
cedents' estates  shall  apply  to  the  individual 
property  of  members  of  the  tribe  who  die  six 
months  or  more  after  the  date  of  this  Act." 

1.  Question:  Will  the  state  probate  court  have 
jurisdiction  to  order  the  sale  of  realty  now  held  in 
trust  in  connection  with  the  administration  of  an 
estate? 

2.  Question:  Must  the  Superintendent  release  all 
personalty  (payments  in  lieu  of  allotment,  etc.)  to 
the  jurisdiction  of  the  local  probate  court? 

ANSWER:  Section  9(b)  above  makes  no  excep- 
tion with  reference  to  trust  or  restricted  property 
or  any  classification  of  such  trust  or  restricted  prop- 
erty, and  it  is  considered  mandatory  that  all  prop- 
erty of  all  kinds  should,  without  exception,  be  ad- 
ministered by  the  state  court  under  state  law.  Some 
of  the  state  statutes  and  laws  applicable  to  this 
matter  are  as  follows: 

O.R.S. 

§115.430  Bond  of  Executor  or  Administrator. 
*  *  *  sum  not  less  than  double  the  prob- 
able value  of  the  personal  property  of  the 
estate,  plus  double  the  probable  value  of 
the  annual  rents  and  profits  of  and  from 
the  real  property  of  the  estate. 
116.105  Possession  and  control  of  property.  The 
executor  or  adininistrator  is  entitled  to 
tJie  possession  and  control  of  the  property 
of  the  deceased,  both  real  and  personal, 
and  to  receive  the  rents  and  profits  there- 
of until  the  administration  is  completed 
or  the  same  is  surrendered  to  the  heirs  or 
devisees  by  order  of  the  court  or  judge 
thereof;  but  where  any  such  property  is 


in  the  possession  of  a  third  person  by  vir- 
tue of  a  valid  subsisting  lease  or  bailment, 
the  possession  and  control  of  the  executor 
or  administrator  is  subordinate  to  the 
right  of  the  lessee  or  bailee.  During  the 
time  the  property  is  in  the  possession  or 
control  of  the  executor  or  administrator, 
it  is  his  duty  to  keep  the  same  in  repair 
and  preserve  it  from  loss  or  decay  as  far 
as  possible. 

116.305  Proceedings  in  case  of  refusal  to  disclose 
property.  Whenever  it  appears  probable 
from  an  affidavit  of  an  executor,  admin- 
istrator, heir  or  other  person  interested  in 
the  estate,  that  any  person  has  concealed 
or  in  any  way  secreted  or  disposed  of  any 
property  of  the  estate  or  any  writing  re- 
lating or  pertaining  thereto,  or  that  any 
person  has  knowledge  of  any  such  prop- 
erty or  writing  being  so  concealed,  secreted 
or  disposed  of,  and  refuses  to  disclose  the 
same  to  the  executor  or  administrator,  the 
court  or  judge  thereof,  upon  the  applica- 
tion of  the  executor  or  administrator,  may 
cite  such  person  to  appear  and  answer 
under  oath  concerning  the  matter  charged. 

116.405  Inventory  of  estate;  when  and  how  made. 
An  executor  or  administrator  shall,  with- 
in one  month  from  the  date  of  his  ap- 
point, or,  if  necessary,  such  further  time 
as  the  court  or  judge  thereof  may  allow, 
make  and  file  with  the  clerk  an  inventory, 
verified  by  his  own  oath,  of  all  the  real 
and  personal  property  of  the  deceased 
which  shall  come  to  his  possession  or 
knowledge. 
O.R.S. 

116.410  Money  of  deceased  and  debts  due  de- 
ceased. The  inventory  shall  contain  an! 
account  of  all  money  belonging  to  the 
deceased,  or  a  statement  that  none  has ! 
come  to  the  possession  or  knowledge  of 
the  executor  or  administiator;  also  a 
statement  of  all  debts  due  the  deceased, 
the  written  evidence  thereof,  the  security 
therefor,  if  any  exists,  specifying  the  name 
of  each  debtor,  the  date  of  each  written 
evidence  of  debt,  and  security  therefor, 
the  sum  originally  payable,  the  indorse- 
ments thereon,  if  any,  and  their  dates,  and 
the  sum  appearing  then  to  be  due  there- 
on. 

116.705  Application  for  order  for  sale;  citation  to 
heirs.  No  sale  of  the  property  of  an  estate 
is  valid  unless  made  by  order  of  tJie  court 
or  judge  thereof  or  as  provided  in  ORSt 
116.825  and  116.830.  The  application  for 
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an  order  ot  sale  shall  be  by  the  petition  of 
die  executor  or  administrator,  and  in  case 
of  real  property,  a  citation  to  the  heirs 
and  others  interested  in  such  property. 

116.710  Application  to  sell  personalty;  terms  of 
sale.  Upon  the  filing  of  the  inventory,  or 
at  the  next  term  of  the  court,  the  execu- 
tor or  administrator  may  make  an  appli- 
cation to  sell  the  personal  property  of  the 
estate  for  the  purpose  of  paying  the  funer- 
al charges,  expenses  of  administration, 
the  claims,  if  any,  against  the  estate  and 
for  the  purposes  of  distribution;  and  the 
court  or  judge  shall  grant  such  order,  if 
in  his  juclgment  it  is  for  the  best  interest 
of  the  estate,  and  shall  direct  and  pre- 
scribe the  terms  of  sale  upon  which  the 
property  shall  be  sold,  whether  for  cash 
or  on  credit. 

116.755  Order  to  sell;  undertaking  of  executor  or 
administrator.  (1)  If,  upon  the  hearing, 
the  court  finds  that  it  is  necessary  that  the 
real  property,  or  any  portion  thereof,  be 
sold,  it  shall  make  the  order  accoixlingly, 
and  prescribe  the  terms  thereof,  whether 
of  cash  or  credit,  or  both.  If  the  court 
finds  that  such  property  cannot  be  divided 
without  probable  injury  and  loss  to  the 
estate  it  may  order  that  it,  or  any  specific 
lot  or  portion  thereof,  be  sold  wholly, 
whether  otheiwise  necessary  or  not. 

The  executor  or  administrator  has  a  right 
to  possession  of  the  deceased's  property  for  the 
purposes  of  administration  (Humphreys  v. 
Taylor,  5  Ore.  260).  The  real  estate  is  charge- 
able with  the  payment  of  debts,  funeral  charges 
and  the  expenses  of  administration,  the  per- 
sonal estate  being  primarily  chargeable 
(Worley  v.  Taylor,  21  Ore.  589).  It  makes  no 
difference  whether  decedent  made  a  will  or  not 
or  what  the  will  contains,  (ibid.)  No  one  is 
authorized  to  make  application  for  the  sale  of 
real  property  or  to  make  sale  when  ordered 
except  the  administrator  or  executor  (Levy  v. 
Riley,  4  Ore.  392). 

Under  the  laws  of  the  State  of  Oregon,  therefore, 
1  an  executor  or  administrator  is  entitled  to  the  pos- 
i  session  and  control  of  all  of  the  property  of  the  de- 
ceased, both  real  and  personal,  and  to  receive  the 
rents  and  profits  thereof  until  the  administration  is 
completed  or  the  same  is  distributed  to  the  heirs 
or  devisees  by  order  of  the  court.  The  property  is 
subject  to  inventory  in  full  by  the  executor  or  ad- 
ministrator, and  his  bond  is  set  by  the  court  upon 
the  full  value  of  the  estate.  The  property  may  be 


sold  by  the  court  to  pay  claims  and  probate  ex- 
penses. 

It  is  the  opinion  of  this  office  that,  therefore, 
where  there  is  trust  and  restricted  property  of  a 
deceased  member  of  the  Klamath  Tribe,  such  trust 
and  restricted  status  is  not  removed  from  the  prop- 
erty but  only  relaxed  for  the  purpose  of  administra- 
tion by  the  state  court  under  state  law.  The  state 
court  takes  possession  of  all  of  the  property  for  the 
purpose  of  administration  thereof,  all  of  the  prop- 
erty is  inventoried  as  the  estate,  and  the  court  can 
fully  administer  and  control  the  property  to  the 
extent  necessary  in  order  to  determine  the  heirs 
and  probate  the  estate.  If  the  court  orders  a  sale  of 
die  property  in  order  to  pay  claims  and  probate  ex- 
penses, the  purchaser,  whether  Indian  or  non- 
Indian,  takes  a  fee  simple  title  to  the  property  sold. 
The  purchaser,  whether  Indian  or  non-Indian,  pur- 
chases as  a  state  citizen  under  state  law,  and,  vnider 
state  law,  the  court  is  authoiized  to  sell  the  land 
and  convey  a  fee  title  to  the  property  sold.  If  the 
coiat,  instead  of  selling  the  property,  distributes 
the  property  to  the  heirs  and  thereby  such  distribu- 
tion is  made  to  an  Indian,  the  Indian  acquires  the 
property  with  the  trust  and  restricted  status  there- 
on, tmless  the  status  has  been  removed  by  oper- 
ation of  the  act  four  years  after  date  of  enactment. 
If  the  distributee  or  devisee  is  a  non-Indian,  the 
trust  and  restricted  status  is  removed. 

It  is  also  the  opinion  of  this  office,  that  if,  dur- 
ing probate,  there  is  a  trust  or  restricted  allotment 
of  land  to  be  administered  by  the  state  court  and 
the  court  decides  that  it  would  be  advantageous  to 
cause  said  allotment  to  be  leased  during  the  period 
of  probate,  it  must  be  leased  in  accordance  with 
federal  rules  and  regulations.  The  situation  is  com- 
parable to  that  where  the  estate  has  a  private  trust 
thereon  at  the  time  of  the  owner's  death,  the  fed- 
eral rules  and  regulations  in  the  subject  matter 
being  comparable  to  such  limitations  and  terms  of 
a  private  trust  u{X)n  an  estate  being  probated  by  a 
state  court.  The  court  would  be  limited  by  the 
terms  of  the  private  trust;  in  the  instant  case  it  is 
limited  by  the  provisions  of  the  federal  trust  and 
restricted  status  to  compliance  with  federal  rules 
and  regulations  pertaining  to  such  status.  The  court 
is  not  prevented  from  ordering  the  property  to  be 
leased,  but  the  execiuor  or  administrator  must  pro- 
ceed to  obtain  the  consent  and  approval  of  the  Sec- 
retary of  the  Interior  or  his  designated  representa- 
tive. 

It  is  further  the  opinion  of  this  office,  that  under 
Oregon  laws  and  if  deemed  necessary  by  the  pro- 
bate court  as  a  part  of  the  probate  procedure  to 
protect  the  interest  of  a  minor,  an  incompetent,  or 
a  person  non  compos  mentis,  the  state  court  could 
appoint  a  guardian  ad  litem  for  such  person. 
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Where  the  probate  court  orders  a  sale  of  the 
property,  the  United  States  is  a  necessary  party  to 
the  proceedings  therefor  where  the  sale  concerns 
trust  and  restricted  Indian  lands.  In  the  case  of 
United  States  v.  Hellard,  322  U.S.  363,  the  Supreme 
Court  of  the  United  States,  dealing  with  compa- 
rable legislation  in  Oklahoma  conferring  jurisdic- 
tion in  state  courts,  said:  "The  act  in  question  pur- 
ports to  be  no  more  than  a  jurisdictional  statute. 
It  fails  to  say  that  the  United  States  is  not  a  neces- 
sary party  *  *  *  we  must  read  the  act  in  the  light 
of  the  history  of  restricted  lands.  That  history  shows 
that  the  United  States  has  long  been  considered  a 
necessary  party  to  such  proceedings  in  view  of  the 
governmental  interests  which  are  at  stake.  We  will 
not  infer  from  a  mere  grant  of  jurisdiction  to  a 
state  or  federal  court  to  adjudicate  claims  to  re- 
stricted lands  and  order  their  sale  or  other  distri- 
bution that  Congress  dispensed  with  that  long 
standing  requirement."  The  United  States  must  be 
served  with  the  petition  for  sale,  and  accorded  an 
opportunity  to  be  heard  to  consent  or  object  to  the 
sale.  It  is  the  opinion  of  this  office,  that  such  serv- 
ice should  be  made  upon  the  United  States  Attor- 
ney for  the  District  of  Oregon  and  also  upon  the 
Attorney  General  of  the  United  States. 

Section  9  of  the  act  expressly  repealed  the  provi- 
sions of  25  U.S.C.  555,  and  hence  the  heirs  or  dev- 
isees need  not  be  qualified  by  at  least  l/16th  de- 
gree Indian  blood  of  the  Klamath  Tribe  as  fomierly 
required.  By  such  repeal  Indian  heirs  or  devisees 
can  be  without  any  Indian  blood  of  said  tribe,  can 
be  a  member  of  another  tribe,  or  can  be  a  non- 
Indian. 

Old  estates  of  persons  who  died  prior  to  Feb- 
ruary 13,  1955,  will  be  probated  and  closed  by  the 
federal  Examiner  of  Inheritance  and  not  by  state 
court.  The  said  examiner  will  not,  however,  pro- 
bate the  estates  of  persons  who  have  died  after 
February  13,  1955.  The  probate  proceedings  must 
be  initiated  by  the  procedure  and  by  the  person 
or  persons  prescribed  eligible  therefor  in  the  Ore- 
gon statutes. 

Section  12 

Question:  Does  the  word  "Tribe"  in  the  last  line 
of  the  section  refer  to  the  "trustee,  corporation,  or 
other  legal  entity"  by  which  the  individual  holdings 
of  the  members  who  elect  to  remain  are  held? 

ANSWER:  Although  the  thought  behind  this 
question  is  none  too  clear,  it  may  be  pointed  out 
that  the  tribe  continues  to  exist  as  a  tribe  even 
though  some  of  its  members  elect  to  withdraw 
under  section  5  (a)  (2).  The  membership  of  the 
tribe  is  merely  diminished.  The  loans  transferred 
to  the  tribe  for  collection  by  section  12  are  assets 
of  the  tribe.  Such  assets,  along  witli  other  tribal 


property,  would  be  subject  to  management  by  the 
"trustee,  corporation,  or  other  legal  entity"  selected 
under  the  plan  proposed  and  adopted  pursuant  to 
the  provisions  of  section  5  (a)  (5)    of  the  act. 

Section  14{a) 

Question:  Can  a  non-Indian  who  desires  to  pur- 
chase potential  inigable  Indian  land  be  given  as- 
surance that  he  will  receive  a  water  right  with  the 
purchase  of  such  land?  Do  the  Indian's  water  rights 
"run  with  the  land"  to  a  non-Indian  purchaser? 

ANSWER:  It  is  assumed  that  these  questions  re- 
late to  tribal  lands  that  will  be  sold  by  the  Man- 
agement Specialists  under  authority  of  section  5(a) 
(3)  for  the  purpose  of  making  payment  to  with- 
drawing members  of  the  cash  value  of  their  inter- 
ests in  tribal  property.  Section  14(a)  provides 
that  nothing  in  the  act  shall  abrogate  any  water 
rights  of  the  tribe  and  the  individual  members,  and 
defers  the  application  of  the  laws  of  Oregon  with 
respect  to  abandonment  of  water  rights  for  a  period 
of  15  years  after  the  date  of  the  proclamation  issued 
pursuant  to  section  18  of  the  act.  Except  for  de- 
ferment of  the  application  of  Oregon  law  with  re- 
spect to  abandonment,  section  14(a)  is  merely  a 
saving  clause  which  operates  to  preserve  whatever 
water  rights  the  tribe  and  individual  members  may 
have  under  the  law  in  force  on  the  date  of  the  en- 
actment of  the  act. 

The  Klamath  Reservation  was  established  by  the 
treaty  of  October  14,  1864  (16  Stat.  707).  Under  the 
decisions  of  the  United  States  Supreme  Court  in 
Winters  v.  United  States,  207  U.S.  564,  United 
States  v.  Poiuers,  305  U.S.  527,  and  other  related 
cases,  the  establishment  of  the  reservation  carried 
with  it  an  implied  reservation  of  the  right,  with  a 
priority  corresponding  to  the  date  of  the  establish- 
ment of  the  reservation,  to  use  water  from  the 
streams  flowing  through  or  bordering  on  the  reser- 
vation for  the  purpose  of  irrigating  the  reservation 
lands.  The  question  of  how  far  and  to  what  extent 
this  tribal  water  right  attaches  to  and  passes  with 
a  conveyance  of  the  tribal  lands  to  non-Indians 
cannot  be  determined  from  the  present  record, 
which  contains  no  factual  statement  whatsover  on 
which  such  a  determination  could  be  made.  The 
specific  acreage  to  be  conveyed  must  be  known,  to- 
gether with  full  information  concerning  its  irriga- 
bility  and  the  extent  to  which  it  has  been  devel- 
oped for  irrigation  purposes.  It  would  also  be 
desirable  to  have  a  complete  picture  of  water  devel- 
opment on  the  reservation,  including  information 
as  to  the  acreage  which  is  under  irrigation,  the 
acreage  which  is  potentially  irrigable,  the  non- 
irrigable  acreage,  and  the  sources  and  quantities 
of  available  water.  Upon  presentation  of  these  facts, 
further  consideration  will  be  given  to  this  matter. 
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Section  M{b) 

1.  Questions:  Will  there  be  a  descendency  oi 
tribal  fishing  rights  assured  by  the  Treaty  of  1864 
and  reservetl  tnider  section  14(b)  of  the  act?  Are 
those  rights  limited  to  members  living  on  August 
13,  1958?  Do  heirs  continue  to  enjoy  these  rights? 
Do  the  rights  continue  for  those  who  elect  to  with- 
draw as  well  as  those  who  elect  to  or  do  remain? 
Do  those  who  elect  to  withdraw  still  retain  fishing 
rights  on  the  lands  of  those  remaining  in  the  tribal 
group? 

ANSWERS:  The  fishing  rights  secured  to  the  In- 
dians by  the  treaty  of  1864  and  preserved  by  sec- 
'tion  14(b)  of  the  act  are  neither  alienable  nor 
descendible.  Members  who  elect  to  withdraw  cease 
to  be  members  when  they  are  paid  in  full  for  the 
value  of  their  tribal  interests  and  their  fishing 
Irights  terminate  with  the  termination  of  member- 
ship. Until  fully  paid,  the  withdrawing  member  is 
.still  a  mem/ber  and  entitled  to  exercise  the  fishing 
right  in  common  with  other  members.  As  the  mem- 
bership rolls  closed  as  of  midnight,  August  13,  1954, 
living  members  whose  names  appear  on  that  roll 
may  exercise  fishing  rights.  An  heir  may  exercise 
the  right  only  if  the  heir  is  a  member. 

2.  Do  the  fishing  rights  of  those  who  elect  to  re- 
main continue  on  the  lands  which  are  now  in  In- 
dian ownership  but  which  will  be  sold  to  pay  off 
withdrawing  members?  Are  the  fishing  rights  exclu- 
,sive  in  the  area  retained  as  such  pertains  to  the  re- 
imaining  members? 

I  ANSWER:  In  the  opinion  of  this  office  the  fish- 
ing rights  of  the  members  do  not  continue  with 
respect  to  the  lands  which  are  sold  because  such 
sold  land  is  no  longer  retained  tribal  land  or  a 
part  of  the  Indian  reservation.  The  Klamath  Tribe 
was  given  only  exclusive  fishing  rights  within  the 
reservation.  In  the  opinion  of  this  office,  it  is  con- 
isidered  that  it  was  the  intent  of  Congress  that  the 
land  which  is  sold  shotild  be  conveyed  in  fee  simple 
land  not  be  impressed  with  an  encumbrance  in  the 
nature  of  fishing  rights  in  favor  of  remaining  tribal 
members. 

Relative  to  the  exclusive  nature  of  the  fishing 
rights  of  the  remaining  meinbers,  section  14(b) 
provides  that  nothing  in  the  act  shall  abrogate  any 
fishing  rights  or  privileges  of  the  tribe  or  the 
members  thereof  enjoyed  under  federal  treaty.  The 
members  of  the  tribe  enjoy  exclusive  fishing  rights 
under  a  federal  treaty.  Public  Law  280,  83rd  Con- 
gress, 1st  Session,  does  not  apply  to  the  situation, 
as  it  expressly  excepts  from  state  jurisdiction  and 
control  rights  acquired  by  federal  treaty.  The  re- 
maining group  of  members  is  mentioned  repeatedly 
in  the  act  as  a  "tribe."  (See  section  12  where  re- 
maining group  is  refeired  to  as  a  "tribe";  section 


5  (5)  mentions  the  management  of  tribal  property 
by  the  corporation  and  mentions  the  interest  of 
"members  who  remain  in  the  tribe";  section  12  pro- 
vides that  loans  are  transferred  to  "the  tribe" 
for  collection.)  It  is  tlie  opinion  of  this  office  that, 
pursuant  to  the  above  provisions  of  the  act,  the 
remaining  members,  designated  as  a  "tribe,"  possess, 
in  the  area  remaining,  exclusive  fishing  rights 
pursuant  to  the  provisions  of  the  treaty  with  the 
United  States. 

Section  15 

Section  15  provides: 

"Prior  to  the  transfer  of  title  to,  or  the 
removal  of  restrictions  from,  property  in  ac- 
cordance with  the  provisions  of  this  act,  the 
Secretary  shall  protect  the  rights  of  members 
of  the  tribe  who  are  minors,  non  compos 
mentis,  or  in  the  opinion  of  the  Seaetary  in 
need  of  assistance  in  conducting  their  affairs, 
by  causing  the  appointment  of  guardians  for 
such  members  in  courts  of  competent  jurisdic- 
tion, or  by  such  other  means  as  he  may  deem 
adequate." 

The  Area  Office  and  members  of  the  Oregon 
State  Bar  have  asked  several  questions  pertaining 
to  this  section,  as  follows: 

1.  Whose  responsibility  is  it  to  cause  the  ap- 
pointment   of   guardians    in    proper    cases? 

2.  Is  the  Secretary  to  be  the  moving  party 
for  the  appointment  of  a  guardian? 

a.  If  so,  by  what  guide  lines  or  standaixls 
does  he  approve  of  the  guardian  and 
the  guardianship  proceedings? 

3.  What  is  meant  by  the  language  of  the 
section  "by  such  other  means  as  he  may 
deem  adequate"? 

ANSWERS:  Section  15  obviously  anticipates  the 
date  on  which  Federal  supervision  and  control  will 
be  terminated  over  the  property  of  jiersons  who  are 
under  the  legal  disability  of  minority  or  unsound- 
ness of  mind  or  who,  in  the  judgment  of  the 
Secretary,  are  oitherwise  in  need  of  assistance,  by 
requiring  the  Secretary  to  cause  the  appointment 
of  guardians  in  courts  of  competent  jurisidiction  or 
by  taking  such  other  means  as  he  may  deem  to  be 
adequate  for  their  protection. 

The  appointment  of  the  guardian  will,  of  course, 
be  controlled  by  the  laws  of  the  State  of  Oregon. 
Since  the  Seaetary  may  employ  other  means  for 
protection  of  the  incompetent  meinber,  he  is  not 
required  to  seek  the  appointment  of  a  guardian 
where    none    exists.    Where    there    is    an    existing 
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guardianship,  he  may,  ot  course,  recognize  the 
guardian  and  dehver  the  property  of  the  ward  to 
him.  As  the  sole  responsibility  for  the  appointment 
of  a  guardian  resides  in  the  court,  approval  ot  the 
appointment  of  the  guartUan  by  the  Secretary 
would  not  be  necessary  as  a  matter  of  law.  How- 
ever, no  impropriety  is  seen  in  the  appearance  of 
the  Secretary  through  an  authorized  representative 
in  a  guardianship  proceeding  for  the  purpose  of 
assisting  the  court  in  making  a  proper  appoint- 
ment. Although  it  would  be  preferable  in  seeking 
the  appointment  of  a  guardian  for  the  jjetition  to 
be  made  by  some  member  of  the  immediate  family 
of  the  ward,  I  find  nothing  in  the  Oregon  statutes 
that  would  preclude  the  Secretary,  acting  through 
an  authorized  representative,  from  fiUng  such  a 
petition  or  that  would  prevent  the  court  from  ap- 
pointing a  guardian  pursuant  to  such  a  petition. 
Doubtless  appropriate  procedures  with  respect  to 
these  matters  could  be  worked  out  in  cooperation 
and  consultation  with  the  court,  and  that  course 
of  action  is  suggested  for  immediate  consideration 
by  the  representatives  of  the  Bureau  of  Indian 
Affairs. 

"By  such  other  means  as  he  may  deem  adequate" 
has  been  interpreted  by  the  Office  of  the  Solicitor 
to  include  a  transfer  of  the  trust  and  restricted 
personal  pixjperty  without  a  guardianship  to  the 
minor  himself  if  the  Secretary  believes  the  minor 
competent  to  handle  the  money,  to  a  state  or 
county  welfare  agency  or  institution,  delivery  to  a 
parent  as  the  natural  guardian  of  the  minor  if  the 
parent  is  considered  able  to  look  after  the  child's 
interest,  or  the  establishment  of  a  private  trust  and 
the  delivery  of  the  money  to  the  private  trustee. 

Section   16 

A  question  has  been  asked  relative  to  per  capita 
payments  from  the  capital  reserve  fund  of  the  Kla- 
math Indians,  under  section  16  of  Public  Law  587. 

In  an  opinion  rendered  by  the  Office  of  the  Re- 
gional Solicitor  on  February  3,  1955,  it  was  stated: 

"The  capital  reserve  fund  is,  by  50  Stat.  872, 
established  from  the  unobligated  tribal  funds 
on  deposit  in  the  Treasury  of  the  United 
States.  Section  16  of  Pubhc  Law  587  (68  Stat. 
722)    provides: 

"  'Pending  the  completion  of  the  property 
dispositions  provided  for  in  this  Act,  the 
funds  now  on  deposit,  or  hereafter  de- 
posited, in  the  United  States  Treasury  to  the 
credit  of  the  Tribe  shall  be  available  for 
advance  to  the  Tribe,  or  for  expenditure,  for 
such  purposes  as  may  be  designated  by  the 
governing  body  of  the  Tribe  and  approved 


by  the  Secretary. 


"This  Congressional  enactment  in  68  Slat. 
722  does  not  repeal  50  Stat.  872  relative  to  the 
creation  of  the  capital  reserve  fund,  but  being 
a  broad  authority  sufficient  to  include  such 
fund,  it  is  our  opinion  that  it  modifies  50  Stat. 
872  in  that  if  the  Tribe  so  desires  and  the 
Secretary  so  approves,  the  capital  reserve  fund 
need  not  be  held  in  the  Treasury  of  the  United 
States. 

"We  therefore  conclude  that  the  Secretary 
of  the  Interior  has  the  authority,  under  Sec- 
tion 16  of  Public  Law  587,  to  approve  a  Iribal 
Resolution  for  a  per  capita  payment,  and,  if 
such  were  approved,  that  such  payment  can 
be  legally  made  from  the  capital  reserve  fund 
without  any  further  Congressional  enactment." 

Section   IS 

Question:  Are  the  Klamaths  disbanded  as  a  tribe 
upon  completion  of  the  provisions  of  the  act  and 
publication  of  the  proclamation  provided  for  in 
this  section? 

ANSWER:  Section  14  (a)  of  the  act  provides  that 
the  laws  of  Oregon  with  respect  to  the  abandon- 
ment of  water  rights  by  non-use  shall  not  apply 
to  the  tribe  and  its  members  until  15  years  after 
the  date  of  the  proclamation.  This  language  indi 
cates  that  the  tribe  will  continue  in  existence  be 
yond  the  date  of  the  proclamation.  The  remainin^e 
group  of  members  who  do  not  elect  to  withdraw 
are  repeatedly  mentioned  in  the  act  as  a  "tribe.' 
(See  section  12  of  the  act.)  Likewise,  in  sectior 
14(b)  of  the  act  it  is  provided  that  nothing  in  th{ 
act  shall  abrogate  any  fishing  rights  or  privileges 
of  the  tribe  or  the  members  thereof  enjoyed  vmdei 
federal  treaty.  If  nothing  in  the  act  can  abrogate 
such  fishing  rights  or  privileges  of  the  tribe,  ther 
it  would  apjjear  obvious  that  the  proclamatior 
date  would  not  abrogate  such  rights  or  privilege; 
of  the  tribe,  and  that  the  tribe  would  continue  a; 
such  for  the  purpose  of  exercising  such  rights  anc 
privileges. 

J.  Reuel  Armstrong, 

Solicitor. 


Non-Discrimination    by    Government 
Contractors 


jtijc 


M-36285 


June  15,  1955. 


Contracts:  Discrimination— Executive  Orders  anc 
Proclamations— Indians:  Receipt  of  Governmen 
Benefits— Labor:    Non-Discrimination 


|i[uNE  15,  1955 


Opinions  of  the  Solicitor 


1679 


Other  than  in  contracts  tor  the  construction  of 
projects  undertaken  pursuant  to  the  Navajo- 
Hopi  Rehabilitation  Act  of  April  19,  1950  (64 
Stat.  44,  45;  25  U.S.C.  633) ,  the  provisions  in 
construction  contracts  executed  by  officers  of  the 
Bureau  of  Indian  Affairs  which  recjuire  contrac- 
tors to  afford  Indians  a  preference  right  to  em- 
ployment is  in  conflict  with  the  non-discrimina- 
tion requirement  of  E.O.  10557  (19  F.R.  5655; 
September  3,  1954)    and  should  be  discontinued. 


Memorandum 


To: 


From: 
Subject: 


Commissioner,   Bureau   of   Indian  Affairs 
Attention:    Assistant    Commissioner,    Ad- 
ministration 
Office  of  the  Solicitor 
Indian  preference  employment  provision 
included  in  construction  contracts 


Reference  is  made  to  the  memorandum  of  fuly 
26,  1954,  from  the  Acting  Assistant  Commissioner, 
Administration,  concerning  the  legality  and  con- 
itinued  use  of  the  following  provisions  in  construc- 
tion contracts  executed  by  the  Bureau  of  Indian 
Affairs: 

"EMPLOYMENT  SERVICE:  The  contrac- 
tor, in  the  employment  of  all  labor  required 
on  this  project,  shall  give  preference  to  quali- 
fied Indians  selected  from  lists  provided  by  the 
Project  Engineer,  subject  to  the  following  con- 
ditions: 

"a.  The  contractor  shall  be  solely  respon- 
sible for  determining  the  qualifications  of  any 
Indians  certified  to  him  by  the  Project  En- 
gineer for  preference  in  employment. 

"b.  In  the  event  qualified  Indians  are  not 
supplied  within  48  hours  (Sundays  and  holi- 
days excluded)  after  request  is  filed,  the  con- 
tractor may  then  obtain  the  labor  elsewhere. 

"c.  Foremen  in  each  branch  of  work,  general 
supervisors,  and  clerks,  may  be  obtained  with- 
out regard  to  the  above  conditions. 

"The  contractor  shall  maintain  a  roster  of  all 
men  employed  at  the  site.  The  roster  shall 
show  the  full  name,  occupation,  and  legal  ad- 
dress of  each  man.  This  roster  shall  be  avail- 
able for  inspection  in  the  Project  Engineer's 
office  at  all  times." 

E.O.  10557  (19  F.R.  5655;  September  3,  1954) 
provides,  with  certain  exceptions  not  pertinent 
here,  that  the  contracting  agencies  of  the  Govern- 


ment shall  include  in  all  contracts  executed  by 
them  the  following  provision: 

"In  connection  with  the  performance  of 
work  under  this  contract,  the  contractor 
agrees  not  to  discriminate  against  any  em- 
ployee or  applicant  for  employment  because  of 
race,  religion,  color,  or  national  origin.  The 
aforesaid  provision  shall  include,  but  not  be 
limited  to,  the  following:  employment,  up- 
grading, demotion,  or  transfer;  recruitment  or 
recruitment  advertising;  layoff  or  termination; 
rates  of  pay  or  other  forms  of  compensation; 
and  selection  for  training,  including  ajjpren- 
ticeship.  7he  contractor  agrees  to  post  here- 
after in  conspicuous  places,  available  for  em- 
ployees and  applicants  for  employment,  no- 
tices to  be  provided  by  the  contracting  officer 
setting  forth  the  provisions  of  the  non-dis- 
crimination clause. 

"The  contractor  further  agrees  to  insert  the 
foregoing  provision  in  all  subcontracts  here- 
under, except  subcontracts  for  standard  com- 
mercial supplies  or  raw  materials." 

It  is  my  opinion  that  E.O.  10557  prohibits  dis- 
crimination both  in  favor  of,  as  well  as  against, 
minority  racial  groups,  such  as  the  Indian  popula- 
tion, and  that,  with  the  exception  noted  below,  the 
use  of  the  above  "Employment  Service"  provision 
in  the  Bureau's  construction  contracts  is  in  con- 
flict with  E.O.  10557  and  should  therefore  be  dis- 
continued. 

The  exception  to  which  I  refer  is  contained  in 
Section  3  of  the  Navajo-Hopi  Rehabihtation  Act 
of  April  19,  1950  (64  Stat.  44,  45;  25  U.S.C.  633), 
which  provides  that: 

"Navajo  and  Hopi  Indians  shall  be  given, 
whenever  practicable,  preference  in  enq^loy- 
ment  on  all  projects  undertaken  pursuant  to 
this  Act   *   *   *." 

In  view  of  the  purpose  of  the  Rehabilitation  Act 
and  the  magnitude  of  the  projects  authorized  by 
Section  1  thereof,  I  believe  it  only  reasonable  to 
conclude  that  Congress,  when  referring  to  "all  proj- 
ects undertaken  pursuant  to  this  Act,"  intended  to 
include  construction  projects  performed  under  con- 
tract as  well  as  force  account.  I  am  informally 
advised  by  your  Bureau  that  approximately  75% 
of  all  such  construction  projects  currently  vuider- 
taken  with  funds  appropriated  pursuant  to  the 
authorization  of  this  Act  are  being  {performed 
under  contract.  This  interpretation  of  the  Reha- 
bilitation Act  is  also  supported  by  the  general 
rule  ithat    "statutes   passed   for   the    benefit    of   de- 
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pendent  Indian  tribes  or  communities  are  to  be 
liberally  construed,  doubtful  expressions  being  re- 
solved in  favor  of  the  Indians."  Alaska  Pacific 
Fisheries  v.  United  States,  248  U.S.  78,  89  (1918). 
With  respect  to  E.O.  10557,  I  would  not  assume 
that  the  President,  in  promulgating  that  Order, 
intended  to  relieve  your  Bureau  of  the  duty  im- 
posed by  Congress  of  requiring  contractors  to 
give  Navajo  and  Hopi  Indians  the  preference  in 
employment  mentioned  in  Section  3  of  the  Reha- 
bilitation Act.  Therefore,  I  believe  that  your 
Bureau  may  continue  to  include  the  "Employ- 
ment Service"  provision  in  contracts  for  the  con- 
struction of  projects  pursuant  to  the  Rehabilitation 
Act,  but  provided  that  its  language  is  modified  so 
as  to  limit  the  class  of  Indians  mentioned  therein 
to  members  of  the  Navajo  and  Hopi  Tribes.  In 
addition,  the  non-discrimination  provision  set  forth 
in  E.O.  10557  must  also  be  included  in  such  con- 
tracts, but  as  this  provision  will  in  part  conflict 
with  the  "Employment  Service"  provision,  I  sug- 
gest that  the  latter  provision  be  further  modi- 
fied, for  purposes  of  contractual  clarity,  by  adding 
a  concluding  sentence  as  follows: 

"Except  as  required  by  this  paragraph,  the 
contractor  shall  in  all  other  respects  comply 
with    the    recjuirements   of   clause ." 

In  the  blank  should  be  inserted  the  number  of  the 
clause  in  the  contract  containing  the  standard 
non-discrimination   provision. 

J.   Reuel  Armstrong, 

Solicitor. 


Menominee  Per  Capita  Payments 


M-36288 


June  23,  1955. 


Indian  Lands:  Individual  Rights  in  Tribal  Prop- 
erty: Annuity  and  Per  Capita  Payments— Indian 
Tribes:  Terminal  Legislation 

The  requirement  of  the  Act  of  June  15,  19,H4  (48 
Stat.  964) ,  that  a  member  of  the  Menominee 
Tribe  be  living  on  the  last  day  of  the  fiscal  year 
in  order  that  his  estate  share  in  a  per  capita 
payment  out  of  sttmipage  earned  during  that 
fiscal  year,  has  been  repealed  by  Section  3  of  the 
Act  of  June  17,  1954  (68  Stat.  250)  with  respect 
to  per  capitas  payable  from  stimipage  earned 
during  a  fiscal  year  ending  on  a  date  subsec|uent 
to  June  17,  1954,  since  the  1954  Act  vested  in 
each  member  on  the  final  roll  an  individual, 
undivided  share  in  the  properly  of  the  Tribe. 


Memorandum 


To:  Regional  Solicitor,  Denver,  Colorado 

From:        Solicitor 

Subject:      Per  capita  payments 

Reference  is  made  to  the  memorandmn  dated 
May  11,  1955,  from  your  office,  with  which  was 
enclosed  a  copy  of  a  letter  dated  May  3,  1955,  from 
Mr.  B.  O.  Angell,  concerning  the  matter  of  per 
capita  payments  to  the  estates  of  decea.sed  mem- 
bers of  the  Menominee  Indian  Tribe. 

Section  4  of  the  Act  of  March  28,  1908  (35  Stat. 
51),  as  amended  by  the  Act  of  June  15,  1934  (48 
Stat.  964)    provides  in  part,  that: 

"The  Secretary  of  the  Interior  shall  at  the  end 
of  each  fiscal  year  ascertain  and  fix  the  fair 
market  stumpage  value  of  the  fully  matured 
and  ripened  green  timber  cut  on  said  reser- 
vation during  the  fiscal  year  and  shall  during 
the  succeeding  fiscal  year  pay  said  amount  in 
equal  shares  to  each  member  of  the  Menom- 
inee Tribe  of  Indians,  lix/ing  and  on  the  tribal 
rolls,  on  the  last  day  of  said  fiscal  year  *  *  *." 
(Emphasis  supplied.) 

Section  3  of  the  Act  of  June  17,  1954  (68  Stat. 
250)    provides  that: 

"At  midnight  of  the  date  of  enactment  of 
this  Act  the  roll  of  the  tribe  maintained  pur- 
suant to  the  Act  of  June  15,  1934  (48  Stat. 
965) ,  as  amended  by  the  Act  of  July  14,  1939 
(53  Stat.  1003),  shall  be  closed  and  no  child 
born  thereafter  shall  be  eligible  for  enroll- 
ment *  *  *." 

Section  3  also  authorizes  appeals  to  the  Secretary 
by  persons  whose  applications  for  enrollment  are 
not  approved  by  the  tribe  and  further  provides 
that: 

"When  the  Secretary  has  made  decisions  on 
all  appeals,  he  shall  issue  and  publish  in  the 
Federal  Register  a  Proclamation  of  Fina,! 
Closure  of  the  roll  of  the  tribe  and  the  final 
roll  of  the  members.  Effective  upon  the  date 
of  such  proclamation,  the  rights  or  beneficial 
interests  of  each  person  whose  name  appears 
on  the  roll  shall  constitute  personal  property 
and  shall  be  evidenced  by  a  certificate  of  bene- 
ficial interest  which  shall  be  issued  by  the 
tribe.  Such  interests  shall  be  distributable  in 
accordance  with  the  laws  of  the  State  of  Wis- 
consin. Such  interests  shall  be  alienable  only 
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in   accordance  with  such   regulations   as   may 
be  adapted   by   the   tribe." 

By  letter  to  the  Minneapolis  Area  Director  dated 
jDecember  9,  1954,  the  Commissioner  authorized 
a  per  capita  payment  from  tribal  funds  pursuant 
^  to  the  1934  Act  quoted  above.  The  Commissioner's 
'  'letter,  however,  instructed  the  Area  Director  to 
withhold  the  "possible  shares  of  deceased  mem- 
bers" pending  advice  from  this  Office. 
'  It  is  my  opinion  that  the  effect  of  said  Section  3 
was  to  vest,  as  of  June  17,  1954,  in  each  member 
on  the  final  roll  prepared  pursuant  to  said  Section, 
an  individual,  undivided  share  in  the  property  of 
the  Tribe,  and  thus  to  allow  the  member's  estate 
to  succeed  to  such  share  in  the  event  of  the  mem- 
ber's death  subsequent  to  June  17,  1954.  Section  3, 
by  vesiting  this  right  in  each  member  on  the  final 
roll,  is  thus  clearly  inconsistent  with  the  require- 
ment in  the  1934  Act  that  the  member  be  living 
on  the  last  day  of  the  fiscal  year,  and  consequently 
it  is  my  opinion  that  the  1954  Act  has  repealed 
that  requirement  with  respect  to  per  capita  pay- 
ments authorized  by  the  1934  Act  and  payable  from 
stumpage  earned  during  a  fiscal  year  ending  on  a 
date  subsequent  to  June   17,   1954. 

J.  Reuel  Armstrong, 

Solicitor. 


Occupancy    Rights    on    Navajo    Tribal 

Land  Granted  to  Presbyterian  Church 

BY  Government— Discussion  of  Treaty 

AND  Subsequent  Congressional  Acts 


June  23,  1955. 

The  Honorable, 

The  Attorney  General 

Sir: 

On  May  6,  1919,  the  Assistant  Secretary  of  the 
Interior  set  apart  to  the  Presbytery  of  Northern 
Arizona  32.5  acres  of  land  of  the  Navajo  Indian 
Reservation  at  Chin  Lee,  Arizona,  for  temporary 
use  and  occupancy  for  mission  purposes.  Shortly 
thereafter,  a  question  arose  concerning  the  au- 
thority of  the  Secretary  of  the  Interior  to  permit 
such  use  of  the  tribal  land  in  view  of  Article  2  of 
the  Navajo  Treaty  of  June  1,  1868  (15  Stat.  667), 
which  provides  that: 

"*  *  *  the  United  States  agrees  that  no  per- 
sons except  those  herein  so  authorized  to  do, 
and  except  such  officers,  soldiers,  agents,  and 


employees  of  the  Government,  or  of  the  In- 
dians, as  may  be  authorized  to  enter  upon 
Indian  reservations  in  discharge  of  duties  im- 
posed by  law,  or  the  orders  of  the  President, 
shall  ever  be  jsermitted  to  pass  over,  settle 
upon,  or  reside  in,  the  territory  described  in 
this  article." 

By  letter  dated  June  14,  1921  (32  Op.  Atty.  Gen. 
586)  the  Attorney  General  concluded  that  this 
provision  of  the  Treaty  did  not  limit  the  Secre- 
tary's authority  to  set  apart  the  land  for  this  pur- 
pose. The  Presbytery  of  Northern  Arizona  subse- 
quently transferred  its  occupancy  rights  to  this 
tract  to  the  Board  of  National  Missions  of  the 
Presbyterian  Church,  and  on  November  3,  1931,  the 
First  Assistant  Secretary  of  the  Interior  approved 
the  transfer  of  said  occupancy  rights. 

The  Board  of  National  Missions  of  the  Presbyte- 
rian Chinch  has  now  requested  that  this  Depart- 
ment issue  to  it  a  patent  in  fee  to  this  32.5  acre 
tract,  pursuant  to  section  3  of  the  Act  of  Septem- 
ber 21,  1922  (42  Stat.  994,  995;  25  U.S.C.  280) 
which   provides: 

"That  the  Secretary  of  the  Interior  is  au- 
thorized and  directed  to  issue  a  patent  to  the 
duly  authorized  missionary  board,  or  other 
proper  authority,  of  any  religious  organiza- 
tion engaged  in  mission  or  school  work  on  any 
Indian  reservation  for  such  lands  thereon  as 
have  been  heretofore  set  apart  to  and  are  now 
being  actually  and  beneficially  used  and  oc- 
cupied by  such  organization  solely  for  mission 
or  school  purposes,  the  area  so  patented  to  not 
exceed  one  hundred  and  sixty  acres  to  any 
one  organization  at  any  station:  Pronided, 
That  such  patent  shall  provide  that  when  no 
longer  used  for  mission  or  school  purposes  said 
lands  shall  revert  to  the  Indian  owners." 

Objection  to  the  issuance  of  this  patent  has  been 
raised  by  the  Tribe's  attorney,  on  the  ground  that 
such  action  is  prohibited  by  Article  10  of  the 
Treaty  of  1868,  above,  which  provides  that: 

"No  future  treaty  for  the  cession  of  any 
portion  or  part  of  the  reservation  herein  de- 
scribed, which  may  be  held  in  common,  shall 
be  of  any  validity  or  force  against  said  In- 
dians unless  agreed  to  and  executed  by  at  leasit 
three-fourths  of  all  the  adult  male  Indians 
occupying  or  interested  in  the  same  *   *  *." 

Consent  to  the  proposed  patent  has  not  been  given 
by  three-fourths  of  the  adult  male  Indians  of  the 
Navajo  Tribe  nor  by  the   tribal  governing  body. 
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The  Commissioner  of  Indian  Affairs  has  requested 
our  opinion  on  the  legal  propriety  of  the  issuance 
of  the  requested  patent  in  these  circumstances. 

The  1922  Act,  above,  does  not  require,  as  a  con- 
dition for  the  issuance  of  a  patent  thereunder, 
either  that  the  consent  of  the  Indians  be  obtained 
or  that  monetary  compensation  be  paid  them. 
Moreover,  the  Secretary  does  not  appear  to  have 
any  discretion  to  decline  to  issue  the  patent  if  it 
is  shown  that  the  religious  organization  has  satis- 
fied the  retpiirements  set  forth  in  the  Act,  since 
upon  such  shov^^ing  he  is  both  "authorized  and 
directed"  to  issue  the  patent.  Furthermore,  no  In- 
dian tribe  is  excepted  from  the  provisions  of  this 
Act,  and  by  its  terms  it  operates  with  respect  to 
land  set  apart  "on  any  Indian  reservation."  (Em- 
phasis supplied.)  It  is  well  settled  that  Congress 
has  the  power  to  abrogate  provisions  of  an  In- 
dian treaty.  Lone  Wolf  v.  Hitchcock,  187  U.S.  553. 
Accordingly,  I  am  prepared  to  advise  the  Commis- 
sioner of  Indian  Affairs  that,  in  the  circumsitances, 
the  patent  which  has  been  requested  in  this  case 
should  be  issued,  and  notwithstanding  the  pro- 
visions of  Article  10  of  the  1868  Treaty.  I  do  not 
know,  however,  whether  your  Department,  in  de- 
fending the  United  States  against  claims  being 
asserted  by  the  Navajo  Tribe  or  other  Indian  tribes 
pursuant  to  the  Indian  Claims  Commission  Act  of 
August  13,  1946  (60  Stat.  1049;  25  U.S.C.  70),  has 
had  occasion  to  arrive  at  an  interpretation  of  the 
1922  Act  in  circumstances  analogous  to  those  here 
presented.  As  I  do  not  wish  to  issue  an  opinion 
which  might  in  any  way  interfere  with  your  litiga- 
tion of  any  of  these  pending  claims,  I  should 
appreciate  your  advising  this  Office  whether  your 
Department  has  any  objection  to  our  advising  the 
Commissioner  of  Indian  Affairs  of  our  foregoing 
interpretation  of  the   1922  Act. 

Your  early  consideration  of  this  c|uestion  will  be 
appreciated. 

J.  Reuel  Armstrong, 

Solicitor. 


Reservation    of    Minerals    in 
Allotted  Land  to  Tribe- 
Fort  Belknap  Reservation 

M-36291  July  11,  1955. 

Indian   Lands:    Allotments:    Patents 

In  issuing  trust  patents  for  allotments  under  the 
Act  of  March  3.  1921  (41  Stat.  1455),  the  De- 
partment reasonably  construed  Sections  4  and  6 
as  requiring  a  mineral  reservation   to  the  tribe 


only  wlien  the  allotted  lands  were  classified  as 
mineral  in  character. 

Memoranchtm 

To:  Connnissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Minerals  reserved   to   the   Fort   Belknap 
Tribe  under  the  Fort  Belknap  Allotment  | 
Act  of  March  3,  1921    (41  Stat.  1355) 

You  have  requested  my  opinion  whether  the 
Act  of  March  3,  1921,  which  provided  for  the  al- 
lotment of  land  on  the  Fort  Belknap  Reservation 
required  in  Section  6  that  all  allotments  contain 
a  reservation  of  minerals  to  the  tribe  or  whether 
under  Section  4  minerals  were  to  be  reserved  to  the 
tribe  only  when  allotments  covered  land  which  was 
classified  as  mineral. 

The  Secretary  approved  the  schedule  of  allot- 
ments and  the  lands  were  classified  as  to  their  min- 
eral character  by  the  Geological  Survey.  Allot- 
ment patents  for  lands  classified  as  mineral  con- 
tained a  reservation  of  the  minerals  under  the 
Act  of  March  3,  1921.  Allotment  patents  for  lands 
classified  as  non-mineral  were  issued  to  the  allot- 
tees without  a  mineral  reservation  to  the  tribe. 

The  approval  of  the  allotment  schedule  by  the 
Secretary  on  October  3,  1925,  was  silent  with  re- 
spect to  minerals,  and  there  has  been  found  nothing 
in  the  legislative  history  of  the  Act  which  would 
give  definite  indication  that  the  minerals  were 
required  to  be  reserved  in  all  the  allotments  re- 
gardless of  the  mineral  character  of  the  land.  The 
intention  of  Congress  must  be  sought  then  in  the 
provisions  of  the  Act   itself. 

Section  4,  after  providing  that  prior  to  allot- 
ment the  Geological  Survey  should  make  a  sur- 
vey of  the  reservation  lands  for  the  pinpose  of 
determining  their  mineral  character,  author- 
izes the  allotment  of  lands  classified  as  mineral 
but  with  the  condition  that  such  mineral  shall 
remain  tribal  property.  Sec.  6  of  the  Act  provides 
that  all  the  minerals,  including  oil  and  gas,  on  any 
of  the  lands  granted  or  to  be  allotted  thereunder 
are  reserved  to  the  tribe  for  a  period  of  50  years 
from  the  date  of  the  Act.  At  the  expiration  of  such 
period,  or  as  it  may  be  extended  by  ithe  Congress, 
the  minerals  are  to  become  the  property  of  the 
allottees  or  their  heirs.  Under  a  well-established 
rule  of  statutory  construction  the  two  sections  must 
be  construed  together  when  that  would  remove 
uncertainty  and  make  their  provisions  harmo- 
nious. Sec.  4  apparently  was  designed  to  limit  the 
mineral  reservation  in  allocted  lands  to  those  which 
were  classified  as  mineral.  Seemingly,  the  provi- 
sion for  the  classification  of  the  lands  as  to  their 
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mineral  character  was  to  serve  that  purpose.  Con- 
sistent with  this,  Sec.  6  defined  the  scope  and  dura- 
tion of  the  minerals  to  be  reserved  under  Sec.  4 
in  allotments  of  land  classified  as  mineral  and  in 
addition  reserved  minerals  to  the  tribe  in  other 
lands  granted  by  the  Act.  This  appears  to  have 
been  the  view  taken  by  the  Department  at  the  time 
of  allotment  since  the  patents  which  were  issued 
for  lands  classified  as  mineral  contained  a  mineral 
'reservation  to  the  tribe,  and  allotment  patents  for 
lands  that  were  not  found  to  be  mineral  in  char- 
acter were  issued  without  a  mineral  reservation. 
For  the  reasons  stated  above,  this  practical  inter- 
pretation of  the  statute  is  not  unreasonable  and 
should  not  be  disturbed  where  it  has  remained 
unchallenged  for  a  period  of  nearly   thirty  years. 

J.  Reuel  Armstrong, 

Solicitor. 


Authority  to   Manage   and   Dispose  of 
THE  San  Carlos  Power  System 


62  I.D.  284 


M-.S6296 
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Indian  Lands:  Power— Power:  Development  and 
Sale— Secretary  of  the  Interior 

Where  the  Congress  has  clothed  the  Secretary  of 
the  Interior  with  authority  to  manage  and  op- 
erate an  electric  power  sy.stem,  that  authority 
may  not  be  transferred  to  a  private  utility  or 
independent  board  without  a  clear  indication 
on  the  part  of  Congress  that  such  action  may  be 
taken. 

•^1  Indian    Lands:    Power— Power:    Development    and 
I      Sale— Secretary  of  the  Interior 

Officers   and  employees  of   the   United  States   are 
without  authority  to  sell   or  lease   property  be- 
longing to   the  United  States  unless  specifically 
I      authorized  by  the  Congress  to  do  so. 

Indian  Lands:  Power— Power:  Development  and 
Sale— Secretary  of  the  Interior 

j  An  opening  agreement   between    the   Secretary   of 
I      the   Interior   and    private   utilities    defining    the 
areas  to  be  served  by  each  may  properly  be  en- 
tered into  where  the  relevant  statutes  contain  no 
prohibition   against  such  an   agreement. 


Mcinorandian 


To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Authority  to  manage  and  dispose  of  the 
San  Carlos  power  system 

At  the  suggestion  of  Assistant  Secretary  Lewis 
you  have  requested  my  opinion  on  certain  ques- 
tions relating  to  the  management  and  disposition 
of  the  San  Carlos  power  system.  These  questions 
have  arisen,  it  appears,  in  connection  with  certain 
proposals  which  have  been  submitted  with  respect 
to  the  operation  and  management  of  the  power 
system.  One  of  these  proposals  involves  an  offer  by 
a  private  utility  to  acquire  the  power  system  by 
piuchase  or  lease.  Under  another  proposal,  a  board 
of  equal  representation  by  Indian  and  non-Indian 
landowners  would  be  formed  to  take  over  the 
operation  and  management  of  the  power  system. 
The  particular  questions  raised,  upon  which  my 
advice  is  requested,  are: 

1.  Under  existing  law  who  is  now  clothed  with 
the  authority  to  manage  and  operate  the 
power  system,  including  the  regulation  of 
rates? 

2.  May  that  authority  be  transferred  to  a  private 
utility  or  to  an  equal  representation  board 
such  as  that  mentioned   above? 

'5.  Is  there  authority  under  existing  law  to  sell 
or  lease  the  power  system? 

4.  Is  a  territorial  agreement  relating  to  service 
areas  permissible  under  existing  law,  and, 
if  so,  who  would  be  required  to  sign  such  an 
agreement  and  who  would  be  required  to 
approve  tlie  agreement? 

The  San  Carlos  power  system  became  necessary 
as  the  result  of  the  construction  of  the  San  Carlos 
lutlian  irrigation  project.  The  main  structure  of  the 
Sau  C>arlos  Indian  irrigation  project,  the  Coolidge 
Dam,  was  authorized  by  the  act  of  June  7,  1924  (43 
Stat.  475,  476)  .  Section  1  of  this  act  authorized  the 
Secretary  of  the  Interior,  through  the  Indian  Serv- 
ice, to  consitruct  a  dam  across  the  canyon  of  the  Cila 
River  near  San  Carlos,  Arizona,  as  a  part  of  the 
San  Carlos  irrigation  project  for  the  purpose,  first, 
of  jjroviding  water  for  the  irrigation  of  lands 
allotted  to  Pima  Indians  on  the  Gila  River  Res- 
ervation, Arizona,  then  without  an  adequate  sup- 
ply of  water,  and,  second,  for  the  irrigation  of 
such  other  lands  in  public  or  private  ownership  as, 
in  the  opinion  of  said  Secretary,  can  be  served 
with  water  impounded  by  the  dam  without  dimin- 
ishing the  supply  necessary  for  the  Indian  lands. 
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Pursuant  to  the  authority  contained  in  this  act, 
the  San  Carlos  Indian  irrigation  project  was 
formed.  The  nucleus  of  the  project,  previously 
authorized  by  the  act  of  May  18,  1916  (39  Stat. 
123,  130),  and  such  additional  land  in  the  Gila 
River  Indian  Reservation  and  public  and  pri- 
vately owned  lands  outside  of  the  reservation  to 
bring  the  total  area  of  the  project  to  100,000  acres, 
one-half  of  which  area  is  within  the  Gila  River 
Indian  Reservation. 

The  act  of  June  7,  1924,  did  not  authorize 
power  development  at  the  Coolidge  Dam.  The 
reservoir  created  by  the  dam  had  a  capacity  of 
1,200,000  acre-feet  of  water.  Based  on  the  then 
available  water  data  extending  over  approximately 
35  years,  it  was  estimated  that  the  reservoir  would 
store  sufficient  water  for  the  irrigation  of  80,000 
acres  of  the  project  lands.  The  remaining  20,000 
acres  of  the  project  were  to  receive  its  water  from 
the  San  Pedro  River,  return  flow  and  underground 
pumped  water.  In  order  to  provide  electric  power 
for  pumping  purposes,  and  for  the  sale  of  excess 
power,  the  dam  was  planned  to  provide  for  hydro- 
electric development.  This  hydro-electric  develop- 
ment was  authorized  by  Congress  on  March  7, 
1928  (45  Stat.  200,  210).  This  act  authorized  the 
Secretary  of  the  Interior,  in  addition  to  appropriat- 
ing the  funds  for  construction  purposes  pursuant 
to  the  act  of  June  7,  1924,  supra,  to  incur  obliga- 
tions and  enter  into  contracts  for  the  develop- 
ment of  electric  power  at  the  Coolidge  Dam  as  an 
incident  to  the  use  of  the  Coolidge  Reservoir  for 
irrigation,  and  such  action  was  deemed  to  be  a 
contractual  obligation  of  the  Federal  Government 
for  the  payment  of  the  cost  thereof,  with  the  pro- 
viso that  no  such  obligation 

"shall  be  incurred  or  contract  entered  into 
until  a  contract  satisfactory  to  the  Secretary  of 
the  Interior  shall  have  been  executed  by  the 
Florence  Casa-Grande  Water  Users'  Associa- 
tion '  providing  for  payment  of  the  cost  of 
construction  of  said  power  plant  as  a  part  of 
the  cost  of  the  said  project  and  for  furnishing 
power  for  agency  and  school  purposes  and 
for  pumping  for  irrigation  by  Indians  on  the 


^  The  use  of  the  term  Florence  Casa-Grande  Water  Users' 
Association"  was  in  error.  This  association  executed  the  con- 
tract with  the  Secretary  under  the  act  of  May  18,  1916.  The 
landowners  of  that  project,  in  the  main,  filed  Landowners' 
Agreement  with  the  Secretary  requesting  their  land  to  be 
incorporated  in  the  San  Carlos  project.  The  organization 
with  which  the  Repayment  Contract  was  executed  was  the 
San  Carlos  Irrigation  and  Drainage  District.  It  may  be  said 
that  this  reference  to  the  Florence  Casa-Grande  Water  Users' 
Association  was  an  inadvertence.  There  was  no  power  project 
authorized  under  the  act  of  May  18  1916. 


San  Carlos  Reservation  at  a  cost  not  exceeding 
2  mills  per  kilowatt-hour  delivered  at  the 
switchboard  at  the  Coolidge  Dam." 

The  act  authorized  the  Secretary  of  the  Inte- 
rior to  .sell  surplus  power  developed  at  the  Coolidge 
Dam  in  such  manner  and  upon  such  terms  and  for 
such  prices  as  he  shall  think  best,  with  the  provi- 
sion that  the  net  revenues  from  sales  of  power  at 
that  plant,  shall  be  devoted,  first,  to  reimbursing 
the  United  States  for  the  cost  of  developing  elec 
trie  power,  such  cost  to  be  determined  by  the 
Secretary  of  the  Interior;  second,  to  reimburse  the 
United  States  for  the  cost  of  the  San  Carlos  irriga- 
tion project;  and  third,  to  payment  of  operation 
and  maintenance  charges  and  the  making  of  repairs 
and  improvements  on  the  project.  A  further  pro 
vision  of  the  act  required  that  reimbursement  to 
the  LInited  States  from  the  power  revenues  shall 
not  reduce  the  annual  payments  from  landowners 
on  account  of  the  principal  sum  constituting  the 
cost  of  construction  of  the  power  plant  or  the 
project  works  until  such  sum  shall  have  been  paid 
in  full. 

The  1928  act  also  authorized  the  Secretary  of 
the  Interior  to  effect  a  merger  of  the  Florence  Casa 
Grande  project  in  whole  or  in  part  with  the  San 
Carlos  project  and  to  accept  conveyances  to  the 
United  States  for  the  benefit  of  the  San  Carlos 
project  of  canals,  reservoirs,  pumping  plants,  water 
rights,  lands,  and  rights-of-way. 

The  San  Carlos  Irrigation  and  Drainage  Dis- 
trict was  formed  pursuant  to  the  laws  of  the  State 
of  Arizona  for  the  purpose  of  embracing  the  non-| 
Indian  lands,  brought  within  the  San  Carlos  In- 
dian irrigation  project  in  compliance  with  the  said 
acts  of  June  7,  1924,  and  March  7,  1928.  The  dis- 
trict executed  the  repayment  contract  with  the 
Secretary  of  the  Interior  on  June  7,  1931.  This 
contract,  among  other  things,  obligates  the  dis- 
trict to  repay  its  share  of  the  total  construction  cost 
(including  the  cost  of  the  power  development), 
and  of  the  operation  and  maintenance  costs  as- 
sessed against  the  district  lands.  The  net  power 
reventies  accruing  in  favor  of  the  district  lands 
were  to  shorten  the  time  during  which  the  con- 
struction costs  payments  shall  be  made  without 
diminishing  the  annual  payments  until  the  entire 
debt  due  the  United  States  has  been  extinguished. 

By  stipplemental  contract  between  the  parties, 
approved  September  17,  1936,  as  authorized  by  the 
act  of  June  5,  1934  (48  Stat.  881),  the  interest 
charge  provided  for  in  the  act  of  Jime  7,  1924, 
against  the  district  lands  was  eliminated  froin  the 
payments  to  be  made  by  the  district  on  behalf  of 
such  construction  costs  of  the  San  Carlos  project, 
including  the  cost  of  the  power  development  at  the 
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Coolidge  Dam  and  the  transmission  line  or  lines, 
which  costs  are  required  to  be  repaid  in  40  equal 
annual  installments,  beginning  on  December  1, 
1935.  On  June  14,  1945  (59  Stat.  469) ,  Congress 
amended  section  3  of  the  San  Carlos  Act  (43  Stat. 
475,  476) ,  as  supplemented  and  amended,  so  as 
to  provide  that  the  construction  charges  on  account 
of  the  non-Indian  lands  in  the  San  Carlos  irriga- 
tion project  shall  be  repaid  in  variable  annual 
payments  to  be  determined  by  the  number  of  acre- 
feet  of  water  stored  in  the  San  Carlos  Reservoir  on 
March  I  of  each  year,  beginning  on  the  first  day 
of  March  1945,  in  accordance  with  the  schedule 
set  out  in  section  1  of  the  act. 

Section  4  of  the  act  authorized  and  directed  the 
Secretary  of  the  Interior  to  enter  into  a  supple- 
mental agreement  with  the  San  Carlos  Irrigation 
and  Drainage  District  modifying  the  repayment 
provisions  of  the  existing  repayment  contract,  as 
amended,  in  accordance  with   the   act. 

On  June  21,  1945  (59  Stat  487),  Congress  au- 
thorized the  Secretary  of  the  Interior  to  modify 
the  provisions  of  a  contract  for  the  purchase  of  a 
power  plant  from  the  Christmas  Copper  Corpora- 
tion for  use  in  connection  with  the  San  Carlos 
Indian  irrigation  project.  This  plant  consisted  of 
a  diesel  electric  generator  unit  of  the  corporation 
previously  acquired  under  contract  with  the  cor- 
poration as  a  part  of  the  San  Carlos  power  system 
of  the  United  States. 

A  further  supplemental  contract  between  the 
Secretary  of  the  Interior  and  the  San  Carlos  Irri- 
gation and  Drainage  District  was  executed  on 
May  29,  1947,  to  incorporate  the  requirements  of 
section  4  of  the  act  of  June  14,  1945,  supra,  and  the 
provisions  of  the  act  of  July  3,  1945  (59  Stat.  318, 
330) .  The  last  cited  act  authorized  the  settlement 
of  claims  in  the  sum  of  $114,400  of  which  ,15104,400 
was  paid  to  the  Buckeye  Irrigation  Company  and 
110,000  to  the  Arlington  Canal  Company.  These 
payments  were  conditioned  upon  the  execution  of 
an  appropriate  repayment  contract  with  the  San 
Carlos  Irrigation  and  Drainage  District,  obligating 
the  district  to  repay  its  proportionate  amount 
properly  chargeable  to  the  non-Indian  lands  in  the 
San  Carlos  Irrigation  and  Drainage  District.  The 
contract  was  subject  to  the  approval  of  the  Secre- 
tary of  the  Interior  and  the  obtaining  of  an  appro- 
priate resolution  by  the  Gila  River  Pima-Maricopa 
Indian  Community  Council  consenting  to  the 
charge  of  the  proportionate  amount  as  construction 
costs  against  the  Indian  lands  within  the  San  Car- 
los Indian  irrigation  project,  subject  to  the  pro- 
visions of  the  act  of  July  1,  1932    (25  U.S.C.  386). 

Because  of  the  lack  of  funds  with  which  to 
extend  the  distribution  system  to  prospective  cus- 


tomers from  the  generating  plants  and  existing 
power  lines  and  distribution  system  of  the  San 
Carlos  project.  Congress  by  the  act  of  June  22,  1936 
(49  Stat.  1822.  1823)  ,  amended  the  act  of  March  7, 
1928  (45  Stat.  210),  and  acts  amendatory  thereof 
or  supplementary  thereto,  so  as  to  provide  that  the 
net  revenues  from  the  sale  of  surplus  power  de- 
veloped at  the  Coolidge  Dam  and  other  generat- 
ing plants  of  the  San  Carlos  project  and  transmitted 
over  existing  transmission  lines  shall  be  devoted, 
first,  to  reimbursing  the  United  States  for  the  cost 
of  developing  such  electric  power;  second,  to  reim- 
bursing the  United  States  for  the  cost  of  the  San 
Carlos  irrigation  project,  and,  third,  to  the  pay- 
ment of  operation  and  maintenance  charges  and 
the  making  of  repairs  and  improvements  on  said 
project.  The  1936  act  also  provided  that  all  net 
power  revenues  derived  from  the  sale  of  power 
transmitted  over  such  additional  transmission  lines 
as  may  thereafter  be  constructed  by  the  San  Carlos 
Irrigation  and  Drainage  District  for  the  benefit  of 
the  San  Carlos  project  shall  first  be  devoted  to  the 
repayment  of  the  construction  costs  of  such  addi- 
tional transmission  lines.  It  was  further  provided 
that  the  United  States  and  the  San  Carlos  Irrigation 
District  shall  enter  into  an  appropriate  repayment 
contract  to  be  approved  by  the  Secretary  of  the  In- 
terior. The  statute  required  that  the  contract  pro- 
vide that  the  additional  transmission  lines  thus  con- 
structed by  the  district  shall,  upon  completion  of 
construction,  be  conveyed  to  the  United  States. 
After  the  reimbursement  to  the  district  from  such 
net  power  revenues  of  the  cost  of  the  construction 
of  the  additional  transmission  lines,  the  net  power 
levenues  received  from  the  power  transmitted  over 
the  additional  transmission  lines  were  to  be  ap- 
plied in  the  same  manner  as  the  net  revenues  de- 
rived from  the  sale  of  power  transmitted  over  the 
existing  transmission  lines  of  the  San  Carlos  proj- 
ect were  to  be  applied. 

Pursuant  to  the  authority  of  the  act  of  June  22, 
1936,  the  San  Carlos  Irrigation  and  Drainage  Dis- 
trict, under  date  of  March  15,  1937,  entered  into 
a  construction  loan  contract  with  the  United  States 
through  the  Administrator  of  the  Rural  Electrifi- 
cation Administration  for  the  construction  of  such 
additional  transmission  lines. 

The  San  Carlos  Irrigation  and  Drainage  Dis- 
trict, as  required  by  the  act  of  Jime  2,  1936,  stipra, 
on  April  29,  1937,  executed  another  contract  with 
the  United  States  acting  through  the  First  Assistant 
Secretary  of  the  Interior.  Section  10(b)  of  this 
contract  provides  that  immediately  upon  the  com- 
pletion of  the  construction  of  the  additional  lines, 
the  district  will  by  a  good  and  valid  deed  convey 
to   the   United   States   for   the   San   Carlos   project 
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such  -additional  lines,  together  with  rights-of-way 
therefor  and  all  equipment  and  appurtenances  be- 
longing thereto.  The  district  is  obligated  to  ac- 
company such  conveyance  by  evidence  of  title 
satisfactory  to  the  Secretary  of  the  Interior  and 
to  be  in  all  respects  in  accordance  with  the  loan 
contract,  the  execution  of  which  was  duly  author- 
ized by  the  qualified  electors  of  the  San  Carlos 
Irrigation  and  Drainage  District  at  a  special  elec- 
tion held  on  September  21,  1936.  The  lines  were 
constructed  and  placed  in  operation,  and  pay- 
jnent  therefor  from  the  net  ]30wer  revenue  derived 
therefrom,  as  provided  for  in  the  contract,  is  be- 
ing made.  According  to  a  teletype  dated  January 
20,  1955,  by  the  Acting  Commissioner  of  the  In- 
dian Bureau  to  the  Acting  Area  Director,  Phoenix, 
Arizona,  the  conveyance  of  the  title  to  the  trans- 
mission lines  by  the  district  to  the  United  States 
has   not   been   consummated. 

To  supplement  the  generated  electric  power  at 
the  power  plants  of  the  United  States  on  the  San 
Carlos  Indian  irrigation  project,  a  contract  was 
enten^d  into  between  the  Commissioners  of  the 
Bureau  of  Reclamation  and  the  Bureau  of  Indian 
Affairs  and  approved  by  the  Under  Secretary  on 
April  25,  1952,  under  the  Davis  Dam  power  is 
made  available  for  the  use  of  the  San  Carlos  In- 
dian irrigation  project  to  the  extent  of  14,000 
kilowatts  as  a  preference  customer. 

The  United  States  has  leased  certain  electric 
transmission  lines  of  Electric  District  No.  2,  an 
Arizona  corporation,  by  contract  dated  July  6, 
1949,  which  was  approved  by  the  Acting  Assistant 
Secretary  on  September  20,  1949.  These  lines  are 
managed,  operated,  and  maintained  by  the  United 
States  during  the  period  of  the  contract  in  accord- 
ance with  policy  and  regulations  of  ^the  Secretary 
of  the  Interior  for  the  San  Carlos  Indian  irrigation 
project  (25  CFR  133.21)  for  the  sale  and  delivery 
of  electric  jxjwer  by  the  project  to  the  landowners 
served  by  Electric  District  No.  2.  The  net  revenues 
derived  from  the  operation  of  the  lines  leased  from 
Electric  District  No.  2  are  dealt  with  the  same 
as  all  other  net  revenues  derived  from  operation 
of  the  power  system. 

The  several  acts  of  Congress  vest  the  title  of  the 
power  works  and  facilities  in  the  United  States 
with  the  exception  of  the  property  of  Electric  Dis- 
trict No.  2,  which  is  being  operated  under  contract 
with  the  United  States.  In  the  operation  of  the 
project,  electric  energy  is  essential  for  the  opera- 
tion of  the  pumping  apparatus  required  in  order 
to  supply  underground  water  for  20,000  acres  of 
the  100,000-acre  project.  The  net  revenues  de- 
rived from  the  operation  of  the  electric  properties 
are  required  by  Congress  to  be  used  as  provided 


for  in  the  1928  act,  supra,  as  supplemented  and 
amended  by  the  acts  heretofore  cited.  To  these 
requirements  of  the  act,  the  original  contract  and 
the  supplemental  contracts  between  the  United 
States  and  the  San  Carlos  Irrigation  and  Drainage 
District  have  been  entered  into  between  the  district 
and  the  United  States,  acting  through  the  Secre- 
tary of  the  Interior. 

Answering  question  No.  1  specifically,  it  is  quite 
clear  from  the  foregoing  statement  that  the  author- 
ity to  manage  and  operate  the  San  Carlos  power 
system,  including  the  authority  to  sell  surplus 
power  in  such  manner  and  upon  such  terms  and 
for  such  prices  as  the  Secretary  of  the  Interior  shall 
think  best,  now  rests  in  the  .Secretary  and  his  au- 
thorized  representatives. 

With  respect  to  question  No.  2,  it  is  quite  clear 
also,  I  think,  that  the  authority  of  the  Secretary  to 
manage  and  operate  the  power  system  may  not  be 
transferred  to  a  private  utility  or  to  a  board  com- 
posed of  an  equal  number  of  Indian  and  non- 
Indian  landowners  without  enabling  legislation 
by  the  Congress  where,  as  here,  the  responsibility 
for  such  operation  and  management  has  been 
placed  in  the  Secretary  of  the  Interior  by  that 
body.  See  in  this  connection  the  opinion  of  the 
Attorney  General  dated  October  4,  1929  (36  Op. 
A.G.  98)  ,  wherein  it  was  held  that  where  Congress 
had  committed  to  the  Secretary  of  the  Interior 
supervision  and  control  over  Indian  properties,  the 
Secretary  was  without  authority  to  delegate  such 
control  and  supervision  to  outside  agencies.  See 
also  opinion  of  the  Solicitor  dated  July  30,  1953 
(M-36175),  in  which  it  was  held  that  while  the 
]Jower  of  the  Secretary  of  the  Interior  to  delegate 
his  functions  to  officials  and  agencies  of  his  own 
Department  was  virtually  unlimited,  the  power 
coidd  not  be  exercised  with  respect  to  the  transfer 
of  Indian  irrigation  projects  to  State  irrigation 
districts  in  the  absence  of  a  clear  indication  by  the 
Congress  that  such  a  step  may  be  taken. 

A  similar  answer  must  be  given  to  question  No. 
3  with  respect  to  the  sale  or  lease  of  the  power 
system.  The  title  to  the  physical  works,  such  as 
power  houses,  generators  and  transmission  lines, 
with  one  minor  exception,  is  in  the  United  States. 
It  is  a  familiar  rule  requiring  no  citation  here  that 
no  Federal  officer  or  employee  is  empowered  to 
dispose  of  the  properties  of  the  United  States  either 
by  sale  or  lease  unless  such  action  has  been  spe- 
cifically authorized  by  the  Congress.  No  such  au- 
thority is  contained  in  any  of  the  statutes  relating 
to  this  project. 

It  is  assimied  that  the  territorial  agreement  re- 
ferred to  in  question  No.  4  would  be  an  agree- 
ment which  would  define   the  areas  to  be  served 
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by  the  project  power  system  and  those  areas  to  be 
served  by  other  power  interests.  I  find  nothing  in 
the  statutes  relating  to  this  project  which  would 
prevent  the  execution  of  an  operating  agreement 
along  this  line  on  behalf  of  the  United  States  by 
the  Secretary  of  the  Interior  and  the  other  party 
or  parties  concerned  defining  the  areas  to  be  served 
by  each.  In  this  connection,  I  note  from  the  record 
that  such  an  agreement  was  in  fact  entered  into 
by  the  Secretary  of  the  Interior  in  1937.  However, 
the  interests  of  the  San  Carlos  Irrigation  and  Drain- 
age District  and  the  Gila  River  Pima-Maricopa 
Indian  Community  in  this  matter  are  such  that 
their  consent  should  be  obtained  before  any  such 
agreement  is  entered  into. 

J.  Reuel  Armstrong, 

Solicitor. 
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The  Act  of  June  17,  1954  (68  Stat.  250)  terminates 
the  responsibility  of  the  United  States  to  main- 
tain and  repair  roads  on  the  Menominee  Indian 
Reservation  after  December  31,  1958,  or  upon 
such  earlier  date  as  the  rights-of-way  therefor  are 
relinquished  to  the  tribe  or  transferred  to  an- 
other agency  under  Section  7. 

Torts:  Generally 

The  United  States  is  not  liable  under  the  Federal 
Tort  Claims  Act  for  damages  sustained  after  its 
responsibility  to  maintain  roads  on  the  Menom- 
inee Indian   Reservation  has   terminated. 

Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Legal   obligations   of   the   Federal    Gov- 
ernment on  Menominee  roads 

You  have  inquired  by  a  memorandum  dated  Sep- 
tember 28,  1954,  into  the  liability  of  the  United 
States  under  the  Federal  Tort  Claims  Act,  28 
U.S.C.  (1346  (b)  and  (c)),2671  e t  seq.,  ohViou^ly 
with  a  view  to  finding  out  if  there  is  any  require- 
''  ment  on  the  part  of  the  United  States  to  remain 


responsible  for  maintenance  and  repair  of  roads 
on  the  Menominee  reservation  after  the  termina- 
tion date  of  December  31,  1958,  under  the  Termina- 
tion Act  (P.L.  399,  83d  Cong.,  2d  Sess.;  68  Stat. 
250). 

Under  section  7  of  the  Menominee  Act,  the 
Tribe  is  enabled  to  formulate  and  submit  to  the 
Secretary  a  plan  for  the  future  control  of  the 
tribal  property  and  service  functions  now  con- 
ducted by  or  under  the  supervision  of  the  United 
States,  including  roads  on  the  reservation.  Section 
8  authorizes  and  directs  the  Secretary  to  transfer 
to  the  1  ribc,  no  later  than  the  termination  date, 
the  title  to  all  property,  real  and  personal,  held 
in  trust  by  the  United  States  for  the  Tribe.  Sec- 
tion 10  provides  that  when  the  title  to  the  property 
of  the  Tribe  has  been  transferred,  individual  mem- 
bers of  the  Tribe  shall  not  thereafter  be  entitled 
to  any  of  the  services  performed  by  the  United 
States  for  Indians  because  of  their  status  as  Indians, 
and  the  laws  of  the  State  shall  apply  to  the  Tribe 
and  its  members.  Presumably  not  only  the  indi- 
vidual members  of  the  Tribe  but  also  the  Tribe 
itself  will  no  longer  be  entitled  to  Federal  services 
for  Indians. 

The  act  would  seem  to  contemplate  that  the 
United  States  will  no  longer  maintain  Indian 
Service  roads  and  the  rights-of-way  therefor  would 
terminate  at  the  same  time.  Unlike  Federally-owned 
schools  or  other  structures  on  an  Indian  reserva- 
tion, integral  road  improvements  have  little  re- 
movable value  and  the  United  States  rights  thereto, 
such  as  hard  surfacing,  bridges,  culverts  and  guards, 
would  also  terminate  along  with  the  rights-of-way. 
The  provisions  of  Section  7  that  the  Tribe  shall 
submit  plans  for  control  and  maintenance  of  roads 
when  read  in  conjunction  with  Section  10  which 
terminates  services  performed  by  the  United  States, 
tends  to  terminate  the  duty  to  maintain  and  im- 
prove such  roads  after  the  transfer  of  the  title  of 
all  trust  property.  While  the  act  itself  would  op- 
erate as  a  Federal  relinquishment  of  the  rights-of- 
way  and  improvements  on  Indian  Service  roads,  the 
Secretary  may  execute  a  formal  instrument  of  re- 
linquishment to  complete  the  Tribe's  title.  This 
would  be  in  furtherance  of  the  purposes  of  Sec- 
tion 8  which  directs  the  Secretary  to  convey  trust 
property  to  the  Tribe  so  that  the  Tribe  will  have 
an  instrument  of  title  showing  it  is  the  owner  of 
the  property. 

When  the  rights-of-way  and  improvements  are 
relinquished  to  the  Tribe  or  transferred  to  another 
agency  in  accordance  with  the  plans  under  Section 
7,  the  Federal  Tort  Claims  Act  would  have  no 
application  to  injuries  sustained  by  reason  of  the 
faulty  condition  of  the  Indian  Service  roads  on 
the  Menominee  Indian  Reservation. 
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This  opinion  to  the  effect  that  the  Federal 
supervision  and  control  and  responsibility  for  these 
roads  will  cease  on  or  before  the  termination  date 
of  December  31,  1958,  certainly  does  not  preclude 
the  continued  improvement  and  working  out  of 
amicable  agreements  between  the  Menominee  In- 
dians, the  State  and  the  counties  involved,  to  pro- 
vide for  the  transfer  of  such  roads.  It  is  noted  in 
Mr.  Trier's  memo  of  September  15,  1954,  which 
accompanied  your  request  for  an  opinion,  that  in 
recent  years  the  Bureau  has  been  engaged  in  an 
intensified  program  of  turning  Indian  Bureau 
roads  over  to  local  governmental  units  for  main- 
tenance and  improvement  and  that  the  agreements 
cover  first  an  improvement  of  the  road  to  local 
government  standards  at  Bureau  expense  before 
making  the  dedication. 

Edmund  T.  Fritz, 

Actiiig  Solicitor. 


Water  Rights  for  Indian  Allotments 
ON  Ceded  Lands  and  Public  Domain 


M-36289 


August  19,  1955. 


Indian  Lands:  Ceded  Lands— Indian  Lands:  Allot- 
ments:   Generally— Indian  Lands:    Water   Rights 

An  allotment  to  an  Indian  of  the  Colville  Reser- 
vation made  under  Section  4  of  the  Act  of  July 
1,  1892  (27  Stat.  62),  on  the  ceded  area  of  the 
reservation  became  entitled  to  share  in  the  avail- 
able waters  for  the  irrigation  thereof  under  the 
doctrine  of  the  Winters  case. 

Indian  Allotments  on  Public  Domain:  Generally- 
Indian  Lands:  Water  Rights 

Public  domain  allotments  made  subsequent  to  the 
creation  of  the  State  in  which  situated  and  which 
were  never  a  part  of  an  Indian  reservation 
would  be  subject  to  the  laws  of  the  State  in  the 
acquisition  of  a  water  right  for  such  land. 

Memorandum 

To:  Regional  Solicitor,  Portland 

From:        Solicitor 

Subject:  Water  right  for  public  domain  allot- 
ments made  to  Indians  of  the  Colville 
Reservation 

We  have  carefully  considered  the  draft  of  ten- 
tative opinion  on  the  above  subject  submitted  by 
your  memorandum  of  April  29. 


Section  1  of  an  Act  of  Congress  approved  July  1 , 
1892  (27  Stat.  62)  restored  to  the  public  domain 
an  area  of  approximately  1,500,000  acres  of  land  of 
the  Colville  Reservation  created  by  Executive  Or- 
der of  July  2,  1872.  Section  4  of  the  Act  of  July  1, 
1892,  accorded  Colville  Indians  then  residing  on 
the  resitored  portion  of  the  Reservation  the  right 
to  take  allotments  of  land  thereon,  selections  to  be 
made  within  six  months  after  the  date  of  the 
President's  Proclamation  opening  the  lands  for 
settlement.  The  Act  of  July  1,  1898  (30  Stat.  59.3) 
contained  a  similar  provision.  The  President's 
Proclamation  opening  the  lands  was  dated  April 
10,   1900    (31  Stat.  1963). 

The  Department  held  in  an  opinion  rendered 
October  6,  1906  (35  L.D.  220)  ,  that  it  was  not  the 
purpose  of  the  1892  Act  to  break  up  the  Colville 
Tribe  but  rather  to  permit  certain  members  to  re- 
tain their  established  rights  on  the  restored  lands 
and  that  they  should  be  considered  with  respect  to 
determining  the  rights  of  their  children  for  allot- 
ments "*  *  *  just  as  if  no  division  of  the  reser- 
vation had  been  made." 

In  two  decided  cases  on  the  Fort  Hall  Res- 
ervation where  Indians  elected  to  take  allot- 
ments on  the  ceded  area,  the  courts  have  held 
that  the  lands  have  reservation  water  rights.  See 
Scheem,  et  al.  v.  United  Stales,  rt  al.,  273  F.  93, 
and  United  States  v.  Hibner,  27  F.  (2d)  909.  In 
the  recent  case  of  Merrill  v.  Bishop,  237  Pac. 
(2d)  186  (1951),  the  court  held  that  under 
the  agreement  of  March  3,  1905  (33  Stat.  1016), 
waters  were  available  to  iiTigate  lands  allot- 
ted to  Indians  on  the  ceded  portion  of  the 
Wind  River  Reservation  allotments.  There  was 
an  earlier  case  on  the  Wind  River  Reservation, 
unreported,  entitled  United  Stales  v.  Albert  Ham- 
pieman,  No.  753  in  the  United  States  District 
Court  of  Wyoming,  involving  the  right  of  the  State 
Engineer  to  close  the  ditches  leading  to  a  ceded 
area  allotment  for  the  delivery  of  water.  Pending 
determination  of  the  case  by  the  court,  arrange- 
ments were  made  under  which  water  was  delivered 
to  the  lands.  On  June  26,  1916,  the  court  entered 
its  decree  which  held  that  the  lands,  ditches  and 
water  rights  of  the  Indian  allottee  named  in  the 
plaintiff's  bill  of  complaint  "are  within  the  abso- 
lute and  exclusive  jurisdiction  of  the  plaintiff." 

It  is  not  stated  in  the  record  submitted  by  you 
whether  the  two  allotments  in  question  were  selec- 
tions made  by  Indians  on  the  restored  part  of  the 
Colville  reservation.  If  they  were  they  would  have 
a  reservation  or  Winters  doctrine  water  right, 
which  was  not  lost  by  the  Government  reducing 
the  size  of  the  reservation  after  the  Indians  had 
settled  on  the  lands  and  were  permitted  to  retain 
their  rights  thereon  to  the  allotments. 
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After  rather  extensive  search  no  case  has  been 
found  where  an  Indian  allotment  on  the  public 
domain,  never  a  part  of  an  Indian  reservation,  has 
been  held  to  have  a  reservation  water  right.  There 
would  be  no  basis  for  extending  the  reservation 
right  to  such  a  case.  The  theory  of  the  Winters 
doctrine  (207  U.S.  564) ,  is  based  on  a  right  belong- 
ing to  the  IncUan  tribe  which  was  not  given  up 
when  the  reservation  was  created  by  treaty  or 
otherwise.  No  such  reservation  right  could  exist 
in  the  case  of  a  public  domain  allotment  if  the 
particular  State,  in  which  the  allotment  was  made, 
had  been  created  prior  to  the  making  of  the  pub- 
lic domain  allotment.  The  allottee,  in  order  to 
obtain  a  water  right  for  such  an  allotment,  wouUl 
have  to  comply  with  the  laws  of  the  State,  as  the 
water  would  belong  to  the  State  in  trust  for  the 
jjcople  of  the  State  and  could  be  acquired  only 
by  compliance  with  the  law  of  prior  appropriation 
and  beneficial  use  applicable  in  the  particular 
State. 

J.  Reuel  Armstrong, 

Solicitor. 


Indian   Preference  in   Employment 


M-36297 


August  2-t,  1955. 


Indians:  Receipt  of  Government  Benefits— Indian 
Tribes:    Terminal    Legislation 

Upon  the  issuance  of  a  proclamation,  Indians  who 
are  subject  to  section  23  of  the  act  of  August  27, 
1954  (68  Stat.  868,  877),  will  not  be  entitled  to 
preferment  in  employment  by  the  Bureau  of 
Indian  Affairs. 

Indians:  Receipt  of  Government  Benefits— Indian 
Tribes:    Terminal    Legislation 

The  positions  of  Indians  subject  to  section  23  of 
the  act  of  August  27,  1954,  who  are  presently 
employed  by  ithe  Bureau  of  Indian  Affairs  will 
remain  in  the  excepted  category  in  which  they 
have  been  placed  by  the  Civil  Service  Commis- 
sion so  long  as  the  Commission's  regulations 
remain  unchanged. 

Memorandum 

To:  Commissioner,  Bureau  of  Indian  Affairs 

From:        The  Solicitor 

Subject:  The  effect  of  section  23  of  the  act  ot 
August  27,  1954  (68  Stat.  868,  877)  on 
Indian  preference  in  employment 


You  have  asked  me  whether  the  laws  providing 
a  preference  for  ithe  employment  of  Indians  in  the 
Bureau  of  Indian  Affairs  will  be  applicable  to 
certain  LHntah  and  Ouray  Indians  of  mixed  blood 
as  to  whom  a  proclamation  is  issued  pursuant  to 
section  23  of  the  act  of  August  27,  1954  (68  Stat. 
868,  877)  ,  and  how  the  Indians  to  whom  the  act 
applies  who  are  presently  serving  in  the  Bureau 
of  Indian  Affairs  under  excepted  appointments 
will  be  affected. 


Section  23  of  the  act  of  August  27,  1954  (68 
Stat.  868,  877)    reads  as  follows: 

"Upon  removal  of  Federal  restrictions  on 
the  property  of  each  individual  mixed-blood 
member  of  the  tribe,  the  Secretary  shall  pub- 
lish in  the  Federal  Register  a  proclamation 
declaring  that  the  Federal  trust  relationship  to 
such  individual  is  terminated.  Thereafter,  such 
individual  shall  not  be  entitled  to  any  of  the 
services  performed  for  Indians  because  of  his 
status  as  an  Indian.  All  statutes  of  the  United 
States  which  affect  Indians  because  of  their 
status  as  Indians  shall  no  longer  be  applicable 
to  such  member  over  which  supervision  has 
been  terminated,  and  the  laws  of  the  several 
States  shall  apply  to  such  member  in  the  same 
manner  as  they  apply  to  other  citizens  within 
their  jurisdiction." 

It  seems  clear  that  the  language  used  in  the  pro- 
vision quoted  is  broad  enough  to  exclude  the  In- 
dians to  whom  it  is  applicable  from  the  operation 
of  all  Federal  laws  affecting  Indians  because  they 
are  Indians.  I'his  interpretation  is  confirmed  by 
the  construction  which  the  Department  put  upon 
identical  language  which  it  drafted  with  respect 
to  the  Klamath  Indians.  In  its  submission  to  the 
Congress  on  January  4,  1954,  of  the  draft  of  a  pro- 
posed bill  to  provide  for  the  termination  of  Fed- 
eral supervision  over  the  property  of  that  tribe, 
it  stated  with  reference  to  a  comparai)le  provi- 
sion: 

"Section  18  of  the  bill  provides  that  when 
Federal  resitrictions  are  removed  from  the 
property  of  the  tribe  and  its  members  a  proc- 
lamation will  be  published  in  the  Federal 
Register,  and  thereafter  stich  Indians  will  have 
the  same  status  under  State  and  Federal  law  as 
any  other  person  or  citizen.   *    *   *"  i 


'■Similar  language  was  used  in  a  number  of  departmental 
reports  concerning  other  termination  legislation.  Language 
substantially  identical  to  that  used  in  section  23  is  to  be 
found   in   the  following  acts: 
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The  statutory  provisions  that  establisli  a  pref- 
erence for  Indians  in  employment  by  the  Bureau 
of  Indian  Affairs  (see  25  U.S.C,  sees.  44-47,  472) 
are,  of  course,  laws  that  affect  Indians  because 
they  are  Indians.  It  follows,  therefore,  that  the  In- 
dians who  are  subject  to  section  23  of  the  act  of 
August  27,  1954,  will  not  be  entitled  to  prefer- 
ment in  employment  by  the  Bureau  of  Indian 
Affairs,  but,  upon  the  issuance  of  a  proclamation, 
are  to  be  treated  like  any  other  person  or  persons 
with  respect  to  employment. 


II* 


The  preference  in  favor  of  the  employment  of 
Indians  by  the  Bureau  of  Indian  Affairs  has  been 
given  effect  through  regulations  of  the  Civil  Serv- 
ice Commission,  5  CFR  6.1,  6.100,  6.110  (c)  (1) ,  ex- 
cepting from  the  competitive  civil  service  "Positions 
in  the  Bureau  of  Indian  Affairs,  Washington,  D.C., 
and  in  the  field  when  filled  by  the  appointment  of 
Indians  who  are  of  one-quarter  or  more  Indian 
blood."  -  These  positions,  as  pointed  out  in  Opin- 
ion M-36205,  dated  June  4,  1954,  are  therefore  not 
subject  to  the  laws  or  regulations  applicable  to 
positions  in  the  competitive  service,  when  the 
positions  are  held  by  Indians. 

It  would  seem,  therefore,  that  so  long  as  the 
Civil  Service  Commission  regulations  remain  un- 
changed, positions  held  by  Indians  subject  to  sec- 
tion 23  of  the  act  of  August  27,  1954,  will  remain 
in  the  excepted  category. 

There  is  undoubtedly  a  question,  however, 
whether,  in  the  light  of  the  new  provisions  of  the 
law,  the  Civil  Service  Commission  will  deem  it 
proper  to  continue  in  the  excepted  category  the 
jx>sitions  occiqDied  by  the  Indians  in  question. 
What  the  standing  of  the  Indians  occupying  these 
positions  will   be   if   and   when    the    positions   are 


Act  of  June  17,  1954,  68  Stat.  250   (Menominee  Indians)  ; 

Act  of  August  13,  1954,  68  Stat.  718    (Klamath  Indians)  ; 

Act  of  August  l.S,  1954,  68  Stat.  724  (various  Oregon 
tribes)  ; 

Act  of  August  23,  1954,  68  Stat.  768  (Alabama  and 
Coushatta  tribes)  ; 

Act  of  September  1,  1954,  68  Stat.  1099  (Paiutc  Indians 
in    Utah)  . 

Substantially  the  same  words  were  also  used  in  other  ter- 
mination bills  in  the  8.3d  Congress:  S.  27.50  and  H.R.  7319, 
relating  to  the  Flathead  Indians;  S.  2749  and  H.R.  7322,  re- 
lating to  the  California  Indians;  S,  2743  and  H.R.  7318, 
relating  to  the  Sac  and  Fox,  Kickapoo  and  Potawatomie 
tribes;  and  S.  2748  and  H.R.  7316,  relating  to  the  Turtle 
Mountain    Indians,   North    Dakota, 

^This  regulation  was  amended  on  March  29,  1955  (19 
F.R.  1861)  to  include  positions  elsewhere  in  the  Department 
of  the  Interior  directly  and  primarily  relating  to  the  pro- 
viding of  services  to  Indians  when  filled  by  Indians. 


restored  to  the  competitive  civil  service  is  a  tjues- 
tion  which  it  appears  to  me  the  Civil  Service  Com- 
mission must  answer. 

Edmund  T.  Fritz, 

Acting  Solicitor. 


Dp;termination  of  Full-Blood  Membershii' 

OF  the  Ute  Tribe  for  Purpose  of  Participation 

IN  Development  Program 


M-36304 


September  6,  1955. 


Indian  Tribes:  Membership— Indian  Tribes:  Ter- 
minal  Legislation 

The  determination  of  the  full-blood  membership 
of  the  Ute  Tribe  of  the  Uintah  and  Ouray  Res- 
ervation in  Utah  for  the  piupose  of  participat- 
ing in  the  development  program  provided  for  in 
section  24  of  the  act  of  August  27,  1954  (68 
,Stat.  868;  25  U.S.C.  677),  is' controlled  by  the 
provisions  of  the  act  and  not  by  the  constitu- 
tion and  bylaws  of  the  Ute  Indian  Tribe. 

Me}nora)uiitni 

To:  The  Commissioner  of  Indian  Affairs 

From:        The  Solicitor 

Subject:  Determination  of  full-blood  member- 
ship in  the  Uintah  and  Ouray  Reserva- 
tion in  Utah  for  the  purpose  of  partici- 
pation in  the  develojjment  program 
provided  for  in  section  24  of  the  act  of 
August  27,  1951  (68  Stat.  868;  25  U.S.C. 
677) 

You  have  recjuested  my  opinion  on  the  ques- 
tion whether  membership  in  the  full-blood  group 
of  the  Ute  Indian  Tribe  of  the  Uintah  and  Ouray 
Reservation  in  Utah,  for  the  purpose  of  partici- 
pating in  the  development  program  jjrovided  for 
that  group  by  section  24  of  the  act  of  August  27, 
1954,  is  to  be  determined  by  the  constitution  and 
bylaws  of  the  Ute  Tribe  or  by  the  provisions  of 
the    act    of   August    27,    1954. 

It  is  quite  clear,  I  think,  that  the  provisions  of 
the  act  control  the  determination  of  membership  in 
the  full-blood  group  for  the  purposes  of  section  24. 

Prior  to  the  enactment  of  the  act  of  August  27, 
1954,  the  membership  of  the  tribe  was  controlled 
by  the  constitution  and  bylaws  which  the  tribe  had 
adopted  under  the  provisions  of  the  Indian  Re- 
organization Act  of  1934  and  such  ordinances  per- 
taining to  membership  as  the  tribe  may  have  en- 
acted thereunder.  However,  the  act  of  Augirst  27, 
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1954,  contemplated  an  entirely  different  tribal 
organization  setup,  under  which  there  was  to  be 
a  partition  and  distribution  of  the  assets  of  the 
tribe  among  the  mixed-blood  and  full-blood  mem- 
bers of  the  tribe,  termination  of  Federal  super- 
vision over  the  property  of  the  mixed-blood  mem- 
bers, and  a  development  program  for  the  full- 
blood  members  of  the  tribe. 

To  bring  about  these  results,  the  term  "full- 
blood"  was  defined  to  mean  a  member  of  the 
tribe  who  possesses  one-half  degree  of  Ute  Indian 
blood  and  a  total  of  Indian  blood  in  excess  of 
one-half,  and  the  term  "mixed-blood"  was  defined 
to  mean  a  member  of  the  tribe  who  does  not  possess 
sufficient  Indian  or  Ute  Indian  blood  to  fall  within 
the  full-blood  class.  Members  falling  within  the 
full-blood  class  could  become  mixed-bloods  by 
choice.  Elaborate  provisions  are  made  in  the  act 
for  the  preparation  of  separate  rolls  of  the  two 
groups  which,  after  the  determination  by  the  Sec- 
retary of  the  Interior  of  all  appeals  in  individual 
cases,  must  be  published  in  the  Federal  Register 
by  the  Secretary,  and  upon  such  publication,  the 
rolls,  under  section  8  of  the  act,  are  declared  to 
be  final  for  the  purposes  of  the  act.  Section  5  of 
the  act  also  declares  that  upon  publication  of  the 
final  rolls,  as  provided  in  section  8,  the  tribe  shall 
thereafter  consist  "exclusively  of  full-blood  mem- 
bers" and  that  mixed-blood  members  shall  have 
no  interest  therein  except  as  otherwise  provided 
in  the  act. 

Section  24  of  the  act  reads: 

"Within  three  months  after  the  date  of  en- 
actment of  this  Act,  the  business  committee  of 
the  tribe  representing  the  fidl-blood  group 
thereof  shall  present  to  the  Secretary  a  de- 
velopment program  calculated  to  assist  in 
making  the  tribe  and  the  members  thereof 
self-supporting,  without  any  special  Govern- 
ment assistance,  with  a  view  of  eventually 
terminating  all  Federal  supervision  of  the 
tribe  and  its  members.  The  tribal  business 
committee,  representing  the  full-blood  group 
shall,  through  the  Secretary  of  the  Interior, 
make  a  full  and  complete  annual  progress 
rep>ort  to  the  Congress  of  its  activities,  and 
of  the  expenditures  authorized  under  this 
Act." 

The  development  program  provided  for  in  the 
foregoing  provision  plainly  is  to  be  formulated  for 
the  benefit  of  the  full-blood  group,  the  membership 
of  which  is  controlled  by  the  statutory  provisions 
referred  to  above  and  not  by  anything  contained 
in  the  constitution  and  bylaws  of  the  Ute  Tribe. 
I  Under  section  3  of  the  act,   the  constitution   and 


bylaws  and  any  tribal  ordinances  in  force  on  the 
date  of  the  act  may  be  utilized  only  for  the  pur- 
pose of  determining  the  "Ute  Indian  blood"  of 
the  mixed  or  full-blood  member  as  those  terms 
are  defined  in  the  act. 

Edmund  T.  Fritz, 

Acting  Solicilur. 


MiNERAi,  Leasing  on  the  Klukwan 
Indian  Reservation,  Alaska 


September  7,  1955. 


Mcmoyiiiiditiii 


To:  Connnissioner  of  Indian  Affairs 

From:        The  Solicitor 

Subject:      Mineral  leasing  on  the  Klukwan  IncUan 
Reservation,  Alaska 

The  {X)sition  is  taken  in  the  attached  copies  of 
opinion  dated  May  11,  1954,  by  Mr.  Walter  E. 
Walsh,  General  Attorney-Indian  Affairs,  Juneau, 
Alaska,  that  neither  the  United  States  nor  the 
natives  residing  on  the  Klukwan  Indian  Reserva- 
tion in  Alaska  can  execute  a  valid  mineral  lease 
covering  lands  within  that  reservation.  Upon  re- 
view of  the  opinion,  this  office  is  not  disposed  to 
take  a  contrary  position. 

It  appears  that  the  Indian  reservation  in  ques- 
tion was  established  for  the  use  of  the  natives  by 
Presidential  Executive  Order.  Consequently,  no 
authority  is  apparent  under  which  the  lands  in- 
cluded within  the  order  can  be  leased  under  the 
general  leasing  or  mining  laws  of  the  United  States. 
It  has  been  held  that  the  mineral  leasing  act  of 
February  25,  1920  (41  Stat.  437,  30  U.S.C.,  1952 
ed.,  sec.  181  et  seq.)  does  not  apply  to  lands  within 
executive  order  Indian  reservations,  since  that  act 
is  limited  in  its  application  to  public  lands  of  the 
United  States.  See  34  O.A.G.  171  (1924) .  The  min- 
ing laws  of  the  United  States  would  likewise  be 
inapplicable  since  those  laws  too  are  considered 
to  apply  only  to  public  lands. 

While  the  view  may  be  advanced  that  authority 
exists  for  the  mineral  leasing  of  the  above  lands  by 
or  on  behalf  of  the  Indians  or  natives,  and  for  their 
benefit,  pursuant  to  the  act  of  March  3,  1927  (44 
Stat.  1347,  25  U.S.C,  1952  ed.,  sec.  398a),  as 
amended  by  the  act  of  May  11,  1938  (52  Stat.  347, 
25  U.S.C,  1952  ed.  396  a-f) ,  nevertheless,  in  view 
of  the  decisions  cited  in  Mr.  Walsh's  opinion  and 
the  recent  case  entitled  Tec-Hit-Ton  Indians  v. 
U7iitcd  States,  348  U.S.  272  (Preliminary  Print, 
1955)  ,  some  doubts  arise  concerning  the  extent  of 


1692 


Department  of  the  Interior 


September  7,   1955 


the  Indian  or  native  liglits  to  lands  in  Alaska  occu- 
pied or  used  by  them.  In  fact,  the  existing  situa- 
tion is  best  reflected  by  a  reference  in  the  dissent- 
ing opinion  in  the  Tee-Hit-Ton  case  to  the  view 
apparently  taken  by  the  majority  of  the  court  with 
respect  to  those  provisions  in  the  Organic  Act  for 
Alaska,  dated  May  17,  1884  (23  Stat.  24),  whereby 
Congress  had  reserved  to  itself  the  ultimate  de- 
termination of  titles  to  Alaskan  lands  in  the  pos- 
session of  Indians  and  used,  occupied  or  claimed 
by  them.  Thus,  on  page  291,  of  the  dissenting 
opinion,  it  is  stated: 

"Respondent  contends,  and  the  Court  appar- 
ently agrees,  that  this  provision  should  be  read, 
not  as  recognizing  Indian  title,  but  as  reserv- 
ing the  question  whether  they  have  any  rights 
in  the  lands." 

In  these  circumstances,  including  the  fact  that 
Congress  has  by  the  1884  Act,  supra,  reserved  the 
right  to  declare  the  terms  under  which  titles  to 
Alaskan  lands  may  be  acquired,  it  is  suggested 
that  legislation  is  essential  which  would  definitely 
describe  or  fix  the  authority  with  respect  to  the 
leasing  for  mining  purposes  of  lands  within  the 
Klukwan  and  like  Indian  reservations  in  Alaska. 
Accordingly,  the  matter  is  submitted  for  your  con- 
sideration and  action  in  that  respect. 

J.  Reuel  Armstrong, 

Solicitor. 


Reservation  of  Minerals  in 
Allotted  Land  to  Tribe- 
Fort  Belknap  Reservation 


September  9,  1955. 


Meinorandnm 


To:  Secretary  of  the  Interior 

From:        Solicitor 

Subject:  Solicitor's  Opinion  M-36291  of  July  11, 
1955,  concerning  the  mineral  provisions 
of  the  act  of  March  3,  1921  (41  Stat. 
1355) 

This  refers  to  the  letter  of  July  22,  1955,  from  the 
Fort  Belknap  Community  Council  requesting  re- 
consideration of  my  opinion  of  July  11,  1955. 

In  making  allotments  on  the  Fort  Belknap  Res- 
ervation trust  patents  were  issued  to  allottees  con- 
taining a  reservation  of  minerals  only  when  the 
land  was  so  classified  under  Section  4  of  the  act. 
The  opinion  takes  the  position  that  the  action  of 


the  Secretary  was  reasonably  supported  by  the 
language  of  the  act.  The  reversal  of  this  opinion 
is  sought,  first,  on  the  ground  that  it  is  incon- 
sistent with  Commissioner  Emmons'  letter  of 
March  22,  1955,  to  the  Area  Director,  stating  that 
minerals  were  reserved  to  the  Tribe  by  the  provi- 
sions of  Section  6  of  the  act  in  grants  of  school 
land  to  the  State;  and,  secondly,  on  the  ground 
that  there  was  a  case  in  which  a  fee  patent  was 
issued  to  an  allottee  containing  a  reservation  of 
minerals  when  no  mineral  reservation  was  pres- 
ent in  the  trust  patent.  We  have  not  been  able 
to  identify  this  special  case  but  we  have  been 
informally  advised  that  not  more  than  three  or 
four  fee  patents  have  been  issued  to  allottees  on 
the  Fort  Belknap  Reservation.  It  would  seem, 
therefore,  that  the  issuance  of  the  fee  patent  with 
a  mineral  reservation  when  the  lands  were  not 
so  classified  was  an  inadvertent  error. 

With  respect  to  the  school  lands,  they  were  not 
subject  to  be  granted  to  the  State  when  lands  were 
mineral  in  character,  but  if  they  were  not  mineral 
in  character  they  could  be  granted  with  the  mineral 
reservation  as  provided  in  Section  (i.  This  section 
served  a  dual  purjx)se  in  describing  the  scope  and 
extent  of  minerals  to  be  reserved  under  allotted 
lands  under  Section  4  and  in  providing  for  a  res- 
ervation of  minerals  in  the  lands  granted  under 
other  provisions  of  the  act.  Accordingly,  I  find  no 
basis  for  changing  my  opinion. 

There  is  of  immediate  concern  an  advertised 
gas  and  oil  lease  sale  held  on  April  20,  1955,  at 
which  the  Phillips  Petroleum  Company  was  a 
high  bidder  on  a  number  of  tracts  covering  the  oil 
and  gas  rights  in  tribal  and  allotted  lands,  with  a 
total  bonus  of  approximately  $180,000.  The  In- 
dian Office  reports  that  the  trust  patents  for  the 
allotted  lands  contained  a  mineral  reservation  to 
the  tribe  only  when  the  lands  were  classified  as 
mineral.  1  here  is  no  difficulty  over  the  oil  and  gas 
rights  in  tribal  lands  or  in  allotted  lands  classified 
as  mineral  with  a  mineral  reservation  to  the  tribe 
contained  in  the  trust  patent.  With  respect  to  those 
allotments  that  were  not  classified  as  mineral  and 
for  which  the  trust  patents  do  not  contain  a  reser- 
vation of  minerals  to  the  tribe,  the  Phillips  Petro- 
leum Company  is  uncertain  over  the  title  to  the 
minerals  and  has  obtained  leases  from  both  the 
tribe  and  the  allottees  for  approval  by  the  Area 
Director.  The  allottees  have  signed  stipulations 
agreeing  that  the  bonus,  rentals  and  royalties  shall 
be  held  by  the  Department  in  escrow  until  the 
ownership  to  the  minerals  has  been  judicially  de- 
termined. There  is  no  legal  objection  to  this 
method  of  effectually  getting  the  lands  leased.  If 
this  procedure  meets  with  your  approval,  I  will  pre- 
pare the  necessary  recommendation  to  the  Depart- 
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ment  of  Justice  that  a  suit  be  instituted  by  the 
United  States  for  and  on  behalf  of  the  allottees 
against  the  tribe. 

J.  Reuel  Armstrong, 

Solicitor. 


September  13,   1955 
Approved:   Douglas  McKay 
Secretary  of  the  Interior. 

Disqualification  of  Certain 

Klamath  Indians  to  Inherit— 

Effective  Date  of  Repeal 


September  12,  1935. 

Mr.  John  J.  Dumpert 
Examiner    of    Inheritance 
Box  494 
Carson  City,  Nevada 

Dear  Mr.  Dumpert: 

In  your  letter  of  September  7,  1955,  you  raised 
the  question  whether  the  repeal  of  section  5  of 
the  act  of  June  1,  1938  (52  Stat.  605,  606),  which 
was  accomplished  by  section  9  (c)  of  the  act  of 
August  13,  1954  (68  Stat.  721;  25  U.S.C.  564),  be- 
came effective  on  the  date  of  the  approval  of  the 
1954  act  or  on  a  date  six  months  subsequent 
thereto,  as  provided  in  section  9(b)  of  the  1954 
act. 

Section  9  (c)  states  that  "Section  5  of  the  Act  of 
June  1,  1938  (52  Stat.  605),  is  hereby  rei^ealed." 
This  language  needs  little  interpretation.  The 
words  "hereby  repealed,"  without  more,  plainly 
imply  that  the  repeal  becomes  fully  effective  on 
the  date  of  the  enactment.  Where  the  repeal  is  to 
become  effective  at  some  later  date,  the  intent  so 
to  do  cannot  be  supplied  by  implication  but  must 
be  clearly  expressed.  Thus,  in  section  9  (a)  ,  which 
terminates  the  probate  jurisdiction  of  the  Secretary 
of  the  Interior  over  the  estates  of  deceased  Kla- 
math Inchans,  and  in  section  9  (b) ,  which  subjects 
such  estates  to  the  probate  laws  of  the  States,  it 
was  expressly  provided  that  both  provisions  should 
apply  to  "members  of  the  tribe  who  die  six  months 
or  more  after  the  date  of  this  Act."  With  respect  to 
the  change  from  departmental  to  State  jurisdiction, 
the  Congress  evidently  felt  that  a  short  period  of 
adjustment  was  necessary  before  the  change  be- 
came fully  effective. 

No  such  reason  exists  for  postponing  the  effective 
date  of  the  repeal  of  section  5  of  the  1938  act. 


The  repeal  eliminated  a  somewhat  unpopular 
provision  which  disqualified  members  of  the  tribe 
of  less  than  one-sixteenth  blood  from  inheriting 
or  taking  by  devise  restricted  or  trust  ]3roperty  of 
deceased  members.  The  repeal  was  clearly  in- 
tended to  be  effective  from  the  date  of  the  act. 

May  I  suggest  that  hereafter  legal  problems  on 
which  you  need  advice  be  referred  to  your  Regional 
Solicitor  irres|>ective  of  whether  such  problems 
arise  out  of  probate  or  other  work. 

J.  Reuel  Armstrong, 

Solicitor. 


Transfer  of  Minor  Full-Bloous 

TO  THE  Mixed-Blood  Roll  Under 

Section  4  of  the  Act  of 

August  27,  1954 


M-36305 


September  21,  1955. 


Indian  Tribes:  Membership— Indian  Tribes:  I'er- 
minal  Legislation 

The  Secretary  is  without  authority  to  approve  a 
transfer  of  a  minor  from  the  full-blood  roll  to 
the  mixed-blood  roll  under  Section  4  of  the  Act. 

Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Interpretation   of  Section   4   of    the   Act 
of  August  27,  1954    (68  Stat.  868) 

You  have  requested  my  opinion  on  the  power 
of  the  Secretary  to  transfer  a  minor  from  the  pro- 
posed full-blood  roll  to  the  mixed-blood  roll  upon 
the  application  of  the  parent  for  himself  and  his 
minor  children,  pursuant  to  Section  4  of  the  Act 
of  August  27,  1954,  Public  Law  671 -83d  Congress 
(68  Stat.  868)  . 

Section  4  states  that  any  member  of  the  tribe 
whose  name  appears  on  the  proposed  roll  of  full- 
blood  members  may  apply  to  the  Superintendent 
to  become  identified  with  and  part  of  the  mixed- 
blood  roll  provided  that  before  such  transfer  is 
made  the  Secretary  shall  first  certify  that  in  his 
opinion  such  change  in  status  is  not  detrimental 
to  the  best  interests  of  the  applicant.  The  provi- 
sions of  the  Act  are  silent  with  respect  to  the 
transfer  of  a  minor  to  the  mixed-blood  roll.  In 
this  regard  it  differs  from  the  Klamath  Withdrawal 
Act  of  Atigust  13,  1954  (68  Stat.  718)  which  spe- 
cifically gives  the  head  of  the  family  the  right  to 
file  for  himself  and  his  minor  children  an  election 
to   withdraw    from    the    tribe. 
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Section  22  provides  for  the  protection  by  tiie 
Secretary  ot  the  rights  ot  minors  and  other  mem- 
bers ot  the  tribe  in  need  of  assistance  and,  fur- 
ther, that  the  appointment  of  guardians  pursuant 
to  State  law  will  not  be  required  until  Federal 
supervision  has  terminated.  The  indications  of  this 
section  and  other  provisions  of  the  Act  are  that 
this  protection  was  intended  for  the  benefit  ot 
members  of  the  mixed-blood  roll.  The  restrictions 
on  their  trust  and  redistricted  property  are  to 
terminate  in  accordance  with  Section  16  and  the 
assets  of  the  mixed-blood  group  are  to  be  dis- 
tributed to  the  individual  members  under  Section 
13. 

It  was  apparent  that  the  Act  would  result  in 
some  members  of  a  family  being  placed  on  the  full- 
blood  roll  and  others  on  the  mixed-blood  roll.  If  il 
were  contemplated  that  the  integrity  of  the  fam- 
ily was  to  be  maintained  with  respect  to  their 
membership  some  provision  it  seems  would  have 
at  least  been  made  allowing  members  of  a  family 
to  transfer  from  the  mixed-blood  roll  to  the  full- 
blood  roll.  An  examination  of  the  legislative  his- 
tory of  the  Act  is  of  no  aid  on  the  question  posed. 
In  the  absence  of  any  express  language  in  the  Act 
or  Congressional  intent  shown  in  its  legislative 
history  it  must  be  concluded  that  the  Secretary 
does  not  have  such  power,  particularly  when  a 
transfer  of  a  minor  from  the  full-blood  to  the 
mixed-blood  roll  would  result  in  the  taxation  and 
removal  of  restrictions  on  his  trust  and  restricted 
property  and  in  loss  of  the  right  by  Section  23  to 
share  in  Federal  services  available  to  Indians  be- 
cause of  their  status  as  Indians. 

J.  Reuei,  Armstrong, 

Solicitor. 


Prefkrence  Right  to  Oil  and  Gas  Leases 

ON  THE   BLACKFEET  RESERVATION 


M-36306 


September  29,  1955. 


Indian  Lands:  Leases  and  Permits:  Oil  and  Gas- 
Indian  Tribes:    Constitutions 

A  provision  in  a  tribal  constitution  granting  a 
preference  right  to  acquire  leases  on  tribal  lands 
upon  the  payment  of  reasonable  fees  for  the 
use  of  the  lands  cannot  projaerly  be  construed 
to  extend  to  oil  leases  where  the  constitution 
contains  a  separate  provision  covering  the  dis- 
position of  oil  leases  wiithout  any  provision  for 
a   noncompetitive   preference   right. 


iMeinordiidun} 

To:  Commissioner  of  Indian  Afiairs 

From:        Solicitor 

Subject:     Preference  right  to  oil  and  gas  leases  on 
the  Blackfcet  Reservation 

In  your  office  memorandum  of  August  30,  1955. 
reference  is  made  to  a  proposed  letter  to  the  Area 
Director  at  Billings,  Montana,  which  deals  witli 
the  practice  heretofore  followed  of  granting  to 
members  of  the  Blackfeet  Tribe  of  Indians  in 
Montana  a  preference  right  to  acquire  oil  and  gas 
leases  on  tribal  lands.  The  proposed  letter  was 
recalled  for  the  reason  that,  upon  further  con- 
sideraition  of  the  matter,  the  conclusion  has  been 
reached  that  the  practice  of  granting  such  a  pref- 
erence was  based  on  a  misinterpretation  of  the  con- 
stitution of  the  Blackfeet  Tribe  and  that  the  prac- 
tice should,  accordingly,  be  discontinued. 

The  act  of  May  II,  1938  (52  Stat.  347.  25  U.S.C. 
396)  ,  which  is  applicable  to  tribal  lands  on  the 
Blackfeet  Reservation,  requires  that  leases  for  oil 
and  gas  mining  purposes  be  offered  for  sale  to  the 
highest  responsible  bidder  unless  otherwise  pro- 
vided by  the  constitution  adopted  by  the  tribe  pur- 
suant ito  the  Indian  Reorganization  Act  of  1934. 
In  an  opinion  daited  June  6,  1941,  the  Acting 
Solicitor  for  the  Department  expressed  the  view 
that  tribal  lands  on  the  Blackfeet  Reservation 
could  be  leased  for  oil  and  gas  mining  purposes 
without  competitive  bidding.  That  opinion,  how- 
ever, was  overruled  by  an  opinion  dated  Jidy  7, 
1949  (M-36007)  ,  chiefly  because  it  was  found,  and 
properly  so,  that  neither  the  constitution  nor  the 
charter  of  the  Blackfeet  Tribe  dispensed  with  the 
sitatutory  requirement  that  oil  and  gas  leases  be 
offered  for  sale  to  the  highest  bidder.  The  require- 
ment that  leases  be  sold  at  public  sale  precludes, 
of  course,  the  granting  of  a  preference  to  anyone. 

From  a  memorandum  addressed  to  the  Commis- 
sioner of  Indian  Affairs  by  the  Acting  Solicitor  on 
March  16.  1939,  it  appears  that  the  practice  of 
granting  a  preference  to  members  of  the  Black- 
feet Tribe  is  based  on  the  provision  of  Article  VII, 
section  3,  of  the  Blackfeet  consititution  which,  in 
j^ertinent  part,  reads: 

"No  lease  of  tribal  land  to  a  nonmember 
shall  be  made  by  the  tribal  council  unless  it 
shall  appear  that  no  Indian  cooperative  asso- 
ciation or  individual  member  of  the  tribe  is 
able  and  willing  to  use  the  land  and  to  pay  a 
reasonable  fee  for  such  use." 

The  foregoing  provision  was  not  intended,  in  my 
opinion,  to  apply  to  oil  mining  leases.  The  provi- 
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sion  for  the  payment  of  a  reasonable  fee  tor  the 
use  of  tribal  land  contemplates,  I  think,  surface 
rather  than  sub-surface  leases.  Oil  and  other  min- 
eral leases  are  usually  described  as  such,  and  the 
consideration  to  be  paid  for  leases  of  that  type  is 
unifonnly  defined  in  terminology  such  as  royalties, 
rentals,  and  bonuses.  That  the  framers  of  the  con- 
stitution did  not  intend  that  the  preference  pro- 
vision be  applied  to  oil  mining  leases  is  made 
quite  plain  by  the  fact  that  the  disposition  of  oil 
leases  and  oil  royalties  is  covered  by  separate  and 
distinct  provisions  in  the  constituition.  Article 
VI  (e)  of  the  constitution  specifically  provides  that 
oil  leases  on  tribal  lands  and  royalties  from  tribal 
lands  shall  be  disposed  of  "in  accordance  with  the 
terms  of  a  charter  to  be  issued  ito  the  Blackfeet 
Tribe  by  the  Secretary  of  the  Interior."  The  char- 
ter so  issued  contains  no  provision  that  purports 
in  any  way  ito  grant  to  members  of  the  tribe  a  non- 
competitive preference  right  to  acquire  oil  and 
gas  leases  on  tribal  lands.  On  the  contrary,  the 
powers  conferred  on  the  tribe  by  the  charter  are 
expressly  subjected  to  the  "laws  of  the  United 
States,"  one  of  which  is  ithe  act  of  May  11,  1938, 
which  requires  ithat  oil  and  gas  leases  be  offered 
for  sale  to  the  highest  res{X)nsible  bidder. 

J.  Reuel  Armstrong, 

Solicitor. 


Application  of  the  Mine  Inspection 

Provisions  of  Title  II  of  the  Federal 

Coal  Mine  Safety  Act  to  Mines  on 

Indian  Lands 

M-36312  October  21,  1955. 

Federal  Coal  Mine  Safety  Act— Indians:   Generally 

The  inspection  provisions  of  Title  II  of  the  act 
apply  to  Indian-operated  mines  on  Indian  lands. 

Statutory    Construction— Indians:    Generally 

An  intent  to  exclude  Indians  from  a  general  act  of 
Congress  must  be  definitely  expressed. 

Memorandum 

To:  Director,  Bureau  of  Mines 

From:        Solicitor 

Subject:  Application  of  the  mine  inspection  pro- 
visions of  Title  II  of  the  Federal  Coal 
Mine  Safety  Act,  as  amended  July  16, 
1952  (66  Stat.  692;  30  U.S.C.A.',  section 
471  et  seq.)  to  the  Window  Rock  coal 
mine,  Navajo  Reservation 


The  Window  Rock  coal  mine  is  located  on 
Navajo  tribal  lands  and  is  being  operated  by  the 
Navajo  Indian  Tribe.  It  apf>ears  that  the  mine 
was  inspected  on  April  14,  1953,  by  a  representa- 
tive of  the  Buieau  of  Mines  under  the  Federal 
Coal  Mine  Safety  Act,  and  that  the  average  em- 
ployment at  that  time  was  25  persons,  of  which  21 
worked  underground.  Also  it  apj>ears  that  the 
coal  being  produced  by  the  mine  was  regularly 
sold  and  shipped  to  points  in  New  Mexico  and 
Arizona.  The  exemptions  from  the  provision  ol 
Title  II  of  the  act  for  mines  employing  less  than 
15  persons  are  not  applicable,  and  as  the  produc- 
tion from  the  mine  appears  regularly  to  enter 
connnerce  or  substantially  affect  commerce,  the 
mine  inspection  provisions  of  Title  II  of  the  act 
apply  unless  that  result  is  precluded  by  the  fact 
that  the  mine  is  located  on  tribal  Indian  lands. 

Indian-owned  lands  are  not  specifically  men- 
tioned in  the  act,  and  although  it  has  been  Iield 
that  general  acts  of  Congress  in  which  the  Indians 
are  not  mentioned  do  not  apply  to  them  (see 
Elk  V.  Wilkins,  112  U.S.  94,  and  Vyuted  States  v. 
Crow  Dog,  109  U.S.  566)  ,  later  cases  hold  that  the 
intent  to  exclude  Indians  must  be  definitely  ex- 
pressed where  the  language  of  the  statute  is  other- 
wise broad  enough  to  include  the  subject  matter. 
■See  Choteau  v.  Burnet,  283  U.S.  691,  and  Superin- 
tendent V.  Commissioner,  295  U.S.  418.  These  later 
rulings  appear  to  me  to  be  controlling  iiere.  Sub- 
section 202  (a)  of  Title  II  of  the  Mine  Safety  Act 
authorizes  inspections  of  "any  mine  the  products 
of  which  regidarly  enter  commerce  or  the  opera- 
tions of  which  substantially  affect  commerce."  Un- 
der this  broad  language,  the  location  of  the  mine  is 
immaterial  where,  as  appears  to  be  the  case  here, 
the  products  of  the  mine  enter  commerce. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 

Transfer   of    Unrestricted    Control 

Over  Lands  Held  in  Trust  by  the 

United  States  for  Minor  and  Deceased 

Members  of  the  Klamath  Tribe 


October  21 ,  1955. 


Memorandum 


To: 


J.  Lane  Morthland,  Regional  Solicitor 
Portland,  Oregon 

From:        Solicitor 

Subject:  Transfer  of  unresitricted  control  over 
lands  held  in  trust  by  the  United  States 
for  minor  and  deceased  members  of  the 
Klamath  Tribe  of  Indians  in  Oregon 
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In  your  letter  oi  September  23,  1955,  you  sug- 
gest that  section  8  (b)  ot  the  Klamath  1  ermina- 
tion  Act  ot  August  13,  1954  (68  Stat.  718,  24 
U.S.C.  sec.  564  (g)  (b) ) ,  be  interpreted  to  mean 
that  "resitrictions  on  the  'sale  or  encumbrance'  ot 
restricted"  or  trust  lands  owned  by  members  of  the 
Klamath  Tribe  does  not  restrict  the  Secretary  trom 
transterring  unrestricted  control  to  guardians  ot 
living  Indians  or  the  personal  representatives  of  de- 
ceased Indians  prior  to  the  4-year  period  provided 
in  the  act  for  the  removal  of  restrictions  against  the 
sale  or  incumbrance  of  such  lands. 

Section  8  (b)  of  the  act  is  not,  in  my  opinion, 
susceptible  of  such  an  interpretation.  Section  8  (b) , 
which  removes  the  restrictions  against  sale  or  in- 
cumbrance of  restricted  or  trust  land  owned  by 
members  of  the  tribe,  fixes  the  effective  date  of 
the  removal  at  four  years  after  August  13,  1954. 
Nothing  in  that  section  nor  in  any  other  section 
of  the  acit  authorizes  the  Secretary  to  dispense  with 
the  restrictions  against  alienation  or  incumbrance 
at  any  earlier  date.  Where,  as  in  the  case  of  the 
Klamath  Indians,  the  title  to  the  land  is  held  in 
trust  by  the  United  States  for  an  individual  In- 
dian, the  trust  may  be  lifted  under  the  law  in 
force  prior  to  the  enactment  of  the  act  of  August 
13,  1954,  only  by  the  issuance  of  a  patent  in  fee 
to  the  Indian  owner  and  as  a  condition  to  the 
issuance  of  such  a  patent  the  Indian  owner  must 
apply  for  the  patent  and  the  Secretary  of  the 
Interior  must  find  that  the  Indian  owner  is  compe- 
tent. See  25  U.S.C.  349.  It  would  not  be  possible, 
of  course,  for  such  a  finding  to  be  made  in  the 
case  of  a  minor  or  one  of  unsoimd  mind.  If  all 
the  heirs  of  a  deceased  Indian  are  competent  and 
they  apply  for  a  patent  in  fee,  the  Secretary  or  his 
authorized  representative  may  issue  the  patent, 
whereupon  the  trust  and  the  incidental  supervi- 
sion and  control  of  the  Secretary  would  terminate. 

I  regret  to  advise  that  further  legislation  by  the 
Congress  will  be  necessary  in  order  to  accomplish 
the  result  you  have  in  mind. 

J.  Reuel  Armstrong, 

Solicitor. 


Lease  of  Klamath  Tribal  Land  Which 

Extends   Beyond  the   Date   Fixed   by 

Congress  for  the  Termination  of 

Federal  Supervision  and  Control 


M-36307 


November  17,  1955. 


Indian  Tribes:  Terminal  Legislation— Indian 
Lands:  Leases  and  Permits:  Minerals— Secretary 
of  the  Interior 


A  lease  for  the  mining  of  diatomaceous  earth  on 
tribal  lands  of  the  Klamath  Reservation  in  Ore- 
gon may  be  made  for  a  period  extending  beyond 
the  date  fixed  by  Congress  for  the  termination 
of  Federal  supervision  and  control  only  where 
it  is  clear  that  such  a  lease  will  not  prevent  or 
delay  the  termination  of  Federal  trustee  re- 
sponsibilities. 

Although  the  approval  of  the  Management  Spe- 
cialists retained  under  the  Klamath  Termination 
Act  of  such  a  lease  is  not  essential  to  its  validity, 
the  manifold  duties  imposed  upon  them  by  the 
act  require  that  they  be  consulted,  and  that  their 
advice  be  obtained  before  any  such  lease  is  ex- 
ecuted or  approved. 

Moiiornnduin 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:  Lease  of  Klamath  tribal  land  which  ex- 
tends beyond  the  date  fixed  by  Congress 
for  the  termination  of  Federal  supervi- 
sion and  control 

This  is  in  reply  to  your  memorandum  of  Sep- 
tember 26,  1955,  requesting  my  opinion  on  the 
question  whether  a  lease  providing  for  the  re- 
moval of  diatomaceous  earth  from  tribal  lands  of 
the  Klamath  Reservation  in  Oregon  may  extend 
beyond  the  date  fixed  for  the  termination  of  Fed- 
eral su|>ervision  and  control  over  the  Indians  of 
the  Klamath  Reservation  by  the  act  of  August  13, 
1954  (68  Stat.  722)  ,  and  also  whether  the  approval 
of  such  a  lease  by  the  Management  Specialists 
selected  and  retained  under  section  5  of  the  1954 
act  is  necessary. 

I  find  nothing  in  the  act  of  August  13,  1954, 
which  expressly  authorizes  the  tribe  to  execute,  or 
the  Secretary  of  the  Interior  to  approve,  a  lease 
that  would  extentl  beyond  the  date  fixed  by  the 
act  for  the  termination  of  Federal  supervision  and 
control  over  the  Indians  and  their  property.  On 
the  other  hand,  I  find  nothing  in  the  act  that  ex- 
pressly forbids  tlie  execution  or  approval  of  such 
a  lease.  The  act  does  repeal,  effective  on  the  date 
of  its  approval  all  acts  or  parts  of  acts  which  are 
inconsistent  with  its  provisions.  This  means,  of 
course,  that  authority  such  as  contained  in  the 
Mineral  Leasing  Act  of  May  11,  1938  (52  Stat. 
347,  25  U.S.C.  sec.  396),  under  which  the  pro- 
posed diatomaceous  earth  lease  would  be  made, 
cannot  be  invoked  as  authority  if  the  proposed 
lease  is  inconsistent  with  the  provisions  of  tlie 
1954  act.  If,  therefore,  the  execution  and  approval 
of  the  proposed  lease  would  have  the  effect  of  pre- 
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venting  or  delaying  the  termination  of  Federal 
trust  responsibilities  with  respect  to  the  leased 
land  during  the  term  of  the  lease,  as  provided  for 
in  the  1954  act,  the  execution  and  approval  of  the 
lease  would  clearly  be  inconsistent  with  the  pro- 
visions of  the  1954  act  and,  therefore,  unauthorized. 
This  is  in  fact  the  yardstick  which  the  Congress 
applied  recently  when  it  enacted  the  long-term 
leasing  act  of  August  9,  1955  (Public  Law  255, 
84th  Cong.   1st  sess.) ,  section  5  of  which  declares: 

"The  Secretary  of  the  Interior  shall  approve 
no  lease  pursuant  to  this  Act  that  contains  any 
provision  that  will  prevent  or  delay  a  termina- 
tion of  Federal  trust  responsibilities  with  re- 
spect to  the  land  during  the  term  of  the  lease." 

If,  therefore,  you  find  upon  consideration  of  all 
of  the  provisions  of  the  proposed  lease  that  none  of 
them  would  prevent  or  delay  the  termination  of 
Federal  responsibihties  as  provided  for  in  the  1954 
act,  approval  of  the  lease  may  be  given.  A  con- 
trary finding  would,  of  course,  require  that  such 
approval  be  withheld. 

The  trustee  responsibilities  of  the  United  States 
with  respect  to  the  tribal  lands  of  the  Klamath 
Tribe  will,  under  the  1954  act,  terminate  four 
years  from  the  date  of  the  act  or  on  August  l.S, 
1958.  Accordingly,  any  lease  such  as  that  involved 
in  the  present  inquiry,  which  purports  to  extend 
beyond  that  date,  should  contain  appropriate  pro- 
visions to  the  effect  that  all  supervisory  responsi- 
bility thereunder  of  the  United  States  and  its  offi- 
cers and  employees  shall  also  terminate  on  that 
date  unless  otherwise  provided  by  the  Congress. 

Since  the  1954  act  contains  no  specific  provision 
subjecting  a  lease  such  as  that  proposed  to  the 
approval  of  the  Management  Specialists,  and  since 
the  act  of  May  11,  1938,  under  which  the  proposed 
lease  would  be  made,  provides  only  for  approval 
by  the  Secretary  of  the  Interior,  it  is  my  opinion 
that  the  approval  of  the  Management  Specialist  is 
not  necessary  as  a  matter  of  law.  However,  in  view 
of  the  many  important  duties  imposed  upon  them 
by  the  execution  and  approval  of  tribal  leases  ex- 
tending beyond  the  period  fixed  for  Federal  super- 
vision and  control,  it  is  quite  essential,  in  my 
judgment,  that  they  be  consulted  and  that  their 
advice  be  obtained  before  any  such  lease  is  ex- 
ecuted or  approved. 


J.  Reuel  Armstrong, 

Solicitor. 


Jurisdiction  of  Tribal  Court  and  Colorado 

Juvenile  Court  for  Determination  of 

Custody  of  Dependent  and  Neglected 

Indian  Child 


62  I.D.  46(i 


M-SGSlf) 


December  1 ,  1955. 


Indians:  Civil  Jurisdiction— Indian  Tribes:  Tribal 
Government 

An  order  issued  by  the  Oglala  Sioux  Tribal  Court 
of  the  Oglala  Sioux  Tribe  at  Pine  Ridge  Reser- 
vation, pertaining  to  the  custody  of  a  minor 
Indian  child,  does  not  prevail  over  a  custody 
order  of  the  Juvenile  Court  of  the  City  and 
County  of  Denver,  Colorado,  where  the  child 
was  neglected  within  the  jurisdictional  limits  of 
the  juvenile  court. 

Mcnunandntn 

To:  Regional  Solicitor,  Denver 

From:        Solicitor 

Subject:     Custody  of  Eva  Hawkins,  Denver   Juve- 
nile Court    (Bureau  of  Indian  Affairs) 

Your  memorandum  of  November  16  requests  our 
advice  and  opinion  as  to  whether  the  order  issued 
by  the  Oglala  Sioux  Tribal  Court  of  the  Oglala 
Sioux  Tribe  at  Pine  Ridge  Indian  Reservation, 
pertaining  to  the  custody  of  a  minor  Indian  child 
supersedes  and  nullifies  a  custody  order  of  the 
Juvenile  Court  of  the  City  and  County  of  Denver, 
Colorado. 

The  imjx)rtant  facts  apj^ear  to  be  that  Eva 
Hawkins  (born  September  14,  1951)  was  found 
dependent  and  neglected  in  Denver  on  April  7, 
1954.  An  officer  of  the  Denver  Police  Department 
filed  a  {petition  in  the  Juvenile  Court  declaring  her 
a  dej^endent  and  neglected  child.  On  May  1,  1954, 
the  Court  committed  the  child  to  the  State  Chil- 
dren's Home,  which  subsequently  placed  her  in  a 
foster  home.  The  foster  parents  are  desirous  of 
adopting  her.  The  Oglala  Sioux  Tribal  Court  on 
September  12,  1955,  granted  the  child's  maternal 
grandmother   custody    and   care   of   the   child. 

This  office  has  studied  the  problem  which  you 
have  suggested  and  is  of  the  opinion  that  from 
the  facts  stated  the  Juvenile  Court  of  the  City  and 
County  of  Denver,  Colorado,  had  jurisdiction  to 
place  the  child  in  a  foster  home  and  that  such  ac- 
tion would  not  be  affected  by  the  inconsistent  order 
of  the  Oglala  Sioux  Tribal  Court.  It  also  appears 
that  the  Juvenile  Court  will  have  full  authority  to 
act  upon  a  petition  by  the  foster  parents  who  are 
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desirous  of  adopting  the  girl.  Under  Colorado  law 
consent  to  the  adoption  can  be  given  by  several  per- 
sons, including  the  executive  head  of  the  institu- 
tion given  by  the  Court  the  custody  of  the  child, 
including  the  right  to  consent  to  the  adoption 
('53  C.R.S.  4-1-6) .  Consent  by  the  parents  is  not 
required  where  the  parent  has  abandoned  the 
child.  Nenille  v.  Bracker  ((1934)  94  C.  550,  31  P. 
(2d)  911).  Your  office  might  consider  advising 
the  maternal  grandmother  that  she  may  also  file  a 
petition  to  adopt  the  child  so  that  the  Juvenile 
Court  may  determine  who  among  the  several  possi- 
ble adoptive  parents  would  best  care  for  the  in- 
terests of  the  child.  At  all  events,  there  is  no  Fed- 
eral statute  which  would  interfere  with  the  juris- 
diction of  the  Juvenile  Court. 

The  above  conclusion  is  based  on  the  follow- 
ing legal  considerations:  The  Constitution  and 
By-Laws  of  the  Oglala  Sioux  Tribe  of  the  Pine 
Ridge  Reservation  of  South  Dakota  provides  that 
the  jurisdiction  of  the  Oglala  Sioux  Tribe  of  In- 
dians shall  extend  to  the  territory  within  the 
original  confines  of  the  Pine  Ridge  Indian  Reserva- 
tion boundaries  and  to  other  lands  which  were 
added  to  it  by  law. 

The  Tribal  Coiuicil  is  given  authority  "to  pro- 
vide for  the  appointment  of  guardians  for  minors 
*  *  *  by  ordinance  or  resolution  subject  to  re- 
view by  the  Secretary  of  Interior."  It  is  also  pro- 
vided that  the  judicial  powers  of  the  Oglala  Sioux 
Tribe  shall  be  vested  in  a  court  or  courts  which  the 
Tribal  Council  may  ordain  or  establish  and  that 
the  judicial  power  shall  extend  to  all  cases  involv- 
ing members  of  the  Oglala  Sioux  Tribe,  arising 
under  the  constitution  and  by-laws  or  ordinances 
of  the  Tribe,  and  to  other  cases  in  which  all  par- 
ties consent  to  jurisdiction.  It  therefore  appears 
that  the  jurisdiction  of  the  Tribal  Council  in  con- 
nection with  custody  of  persons  would  be  limited 
by  the  Tribal  Constitution  and  By-Laws  to  persons 
resident  on  the  reservation. 

This  principle  is  further  shown  by  the  provisions 
of  the  Code  of  Federal  Regulations  which  limit 
the  jurisdiction  of  Courts  of  Indian  Offenses  to 
offenses  committed  by  an  Indian  "within  the  res- 
ervation for  which  the  court  is  established.  (25 
CFR    161.2)" 

It  has  long  been  recognized  that  the  jurisdiction 
of  Indian  tribes  ceases  at  the  border  of  the  reser- 
vation. (Ops.  A'tty.  Gen.  440,  1886;  Ex  parte 
Morgan,  20  Fed.  288.) 

It  therefore  follows  that  the  custody  decree  of  the 
Tribal  Council  was  without  force  and  effect  be- 
cause the  child  concerned  was  not  located  within 
the  jurisdiction  of  that  court.  Even  if  the  tribal 
court  had  had  jurisdiction,  it  would  be  in  no  dif- 
ferent position  from  other  courts  in  the  State  of 


Colorado  whose  determinations  of  custody  would 
have  been  superseded  by  the  Juvenile  Court  of 
Denver  County  in  this  case. 

In  Hudson  v.  Mattingly  (195  P.  113)  it  was  de- 
cided in  the  Supreme  Court  of  Colorado  (Jan.  10, 
1921)  that  the  juvenile  court  at  the  father's  resi- 
dence has  juristliction  over  children  who  were 
temporarily  absent  in  another  jurisdiction,  since 
their  residence  is  that  of  the  father's.  "When, 
therefore,  they  were  brought  into  this  city  for  the 
trial,  they  were  lawfully  and  rightfully  there  and 
before  the  court.  Their  presence  in  Jefferson 
County  was  a  mere  incident  of  their  mother's  visit 
to  her  parents.  The  subject-matter  of  the  proceed- 
ing was  the  custody  and  control  of  the  children. 
We  think  the  court  had  jurisdiction   thereof." 

In  Peterson  v.  Scliwartzman  (179  P.  2d.  662) 
decided  April  7,  1947,  the  Supreme  Court  of  Colo- 
rado pointed  out  that  the  juvenile  court  has 
jurisdiction  over  dependent  children  found  within 
its  jurisdiction.  "Where  the  proj^er  officer  files  a 
petition  in  dependency  in  the  county  where  the 
child  is  found  and  the  conditions  alleged  as  con- 
stituting dependency  also  exist  therein  *  *  *  the 
venue  of  a  dependency  action  is  in  such  county 
despite  technical  legal  residence  elsewhere."  (p. 
663.)  Exclusive  jurisdiction  over  dependency 
cases  concerning  children  is  given  by  statute  to  the 
juvenile  courts  in  Colorado.  ('53  C.R.S.  37-9-1.) 
In  case  custody  of  a  child  is  determined  differently 
in  another  court,  for  example  one  hearing  a  di- 
vorce matter,  the  juvenile  court's  decision  will 
prevail. 

It  is  hoped  thait  the  above  decision  will  assist 
you   in   disix>sing   of   this   matter. 

J.  Reuel  Armstrong, 

Solicitor. 


Application  of  the  General  Leasing 

Act  of  August  9,  1955,  to  Crow 

Reservation,  Montana 

62  I.D.  469 


M-36318 


December  15,  1955. 


Bureau  of  Indian  Affairs— Indian  Tribes:  Reserva- 
tions—Indian Lands:  Generally— Indian  Lands: 
Leases  and  Permits:  Generally 

The  act  of  August  9,  1955  (69  Stat.  540)  ,  applies 
generally  to  the  lejising  of  restricted  Indian  lands 
wherever  situated,  including  reservations  such 
as  the  Crow  Reservation,  where  special  leasing 
statutes  had  theretofore  been  enacted,  thus  sup- 
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plying  additional  leasing  authoriity  without  dis- 
placing or  superseding  the  special  statutes. 

Memorandum 

To:  Regional  Solicitor,  Denver  Region 

From:        Solicitor 

Subject:  The  application  of  the  general  leasing 
act  of  August  9,  1955,  to  the  Crow  In- 
dian Reservation,  Montana 

This  refers  to  yoiu"  memorandum  of  October  18, 
1955,  enclosing  a  copy  of  memoranda  from  Super- 
intendent L.  C.  Lippert  of  October  5,  1955,  ad- 
dressed to  the  Branch  of  Realty  and  Heads  of  all 
Departments  of  the  Crow  Agency,  Montana,  and 
from  Acting  Field  Solicitor  Bielefeld  of  October 
10,  1955,  to  the  Regional  Solicitor,  Denver,  Colo- 
rado, expressing  the  view  that  the  leasing  act  of 
August  9,  1955  (69  Stat.  540) ,  does  not  apply  to 
the  leasing  of  lands  on  the  Crow  Indian  Reserva- 
tion. 

The  memorandum  of  October  10,  1955,  holds 
that  the  Crow  acts  (41  Stat.  751,  44  Stat.  648,  and 
44  Stat.  1365),  continue  to  apply  to  the  leasing  of 
Crow  Indian  lands  and  ithat  the  act  of  August  9, 
1955,  supra,  did  not  modify  the  provisions  of  these 
acts.  In  this  conclusion  we  concur.  However,  the 
opinion  further  expressed  that  if  Congress  had 
intended  to  make  the  leasing  of  Indian  land  vmi- 
form  to  all  tribes  a  provision  expressly  repealing 
all  special  acts  would  probably  have  been  included 
in  the  August  9,  1955,  act.  We  are  unable  to  sub- 
scribe  to   this  latter  conclusion. 

This  interpretation  completely  ignores  section 
6  of  the  act  which  reads,  "Nothing  contained  in 
this  Act  shall  be  construed  to  repeal  any  authority 
to  lease  restricted  Indian  lands  conferred  by  or  pur- 
suant to  any  other  provision  of  law."  This  section 
of  the  act  does  not  in  any  way  prevent  its  provisions 
from  being  applicable  to  the  leasing  of  any  re- 
stricted Indian  lands,  whether  tribally  or  individu- 
ally owned,  by  the  Crow  Indian  owners  with  the  ap- 
proval of  the  Secretary  of  the  Interior  for  public, 
religious,  educational,  recreational,  residential,  or 
business  purposes  under  the  terms  and  conditions, 
therein  prescribed.  In  other  words,  the  1955  act 
applies  generally  to  all  restricted  Indian  lands 
wherever  situated,  including  restricted  lands  on 
reservations  such  as  the  Crow  where  special  leasing 
statutes  had  theretofore  been  enacted.  The  act  of 
1955  thus  supplies  additional  leasing  authority 
without  displacing  or  superseding  the  special  Crow 
statutes  and  the  authority  conferred  by  those  spe- 
cial statutes  may  continue  to  be  invoked  whenever 
such  action  is  deemed  to  be  desirable. 


Section  6  of  the  1955  act  is  somewhat  similar  in 
its  purport  to  the  provision  of  section  4  of  the  act 
of  February  5,  1948  (62  Stat.  17;  25  U.S.C.A.  -526), 
dealing  with  rights-of-way  over  Indian  lands.  This 
latter  statute  did  not  repeal  the  several  other 
statutes  dealing  with  the  granting  of  rights-of-way. 
An  applicant  may  file  for  a  right-of-way  under  the 
general  authority  of  the  1948  act  or  he  may  file 
under  any  of  the  other  appropriate  acts  dealing 
with  the  granting  of  particular  rights-of-way  across 
Indian  lands. 

I  see  no  inhibition  in  the  leasing  laws  to  the 
leasing  of  Indian  lands  on  the  Crow  Reservation 
under  the  laws  in  force  prior  to  the  enactment  of 
the  act  of  1955,  or  under  the  1955  act. 

J.  Rkuel  Armstrong, 

Solid  lor. 


Taxation  of  Lands  Under  Cheyenne  River 
Act 


M-.^6320 


Indians:   Taxation:   State 
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Taxable  lands  located  outside  the  Cheyenne  River 
Reservation  which  are  purchased  for  Indians 
pursuant  to  Section  XI  of  the  act  of  September  3, 
1954  (68  Stat.  1191)  remain  subject  to  taxation 
even  though  the  lands  are  reconveyed  to  the 
Indians  by  trust  patent. 

Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Cheyenne    River   Act 

This  refers  to  your  request  for  an  interpretation 
of  Section  XI,  Act  of  September  3,  1954  (68  Stat. 
1191).  It  is  my  opinion  that  where  taxable  lands 
located  outside  the  Cheyenne  River  Reservation 
are  purchased  for  Indians  pursuant  to  Section  XI 
of  the  1954  act,  such  lands  will  remain  subject  to 
taxation  even  though  the  lands  are  reconveyed  to 
the  Indians  by  trust  patents,  since  Congress  has 
not  included  within  the  provisions  of  this  act  an 
exemption   from  taxation. 

There  is  nothing  in  the  legislative  history  of  the 
1954  act  which  indicates  an  intent  of  Congress 
to  exempt  such  lands  from  State  and  local  tax 
assessments.  There  is,  rather,  a  clear  indication 
from  the  wording  of  the  act  itself  that  the  status 
of  lands,  which  were  previously  subject  to  taxation 
in  the  hands  of  the  owners,  is  to  remain  unchanged 
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with  respect  to  taxation,  regardless  ol  the  manner 
in  which  title  is  held  for  the  Indian.  The  act 
declares: 

"*  *  *  that  no  purchase  ot  lands  outside 
the  Cheyenne  River  Reservation  shall  affect 
the  existing  status  of  such  lands,  interests  or 
rights  therein,  or  improvements  thereon,  with 
respect    to    taxation." 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


Interpretation  of  Act  Authorizing 

Expenditures  for  Relocation  of 

Yankton  Sioux-Fort  Randall 

Dam   Project 


M-36319 


January  5,  1956. 


Indians:    Receipt   of  Government   Benefits 

Indians  entitled  to  receive  direct  benefit  from  an 
appropriation  of  $106,500  under  the  Act  of  July 
6,  1954  (68  Stat.  452)  must  (1)  be  members  of 
the  Yankton  Sioux  Tribe;  (2)  they  must  reside 
or  have  resided  on  land  taken  for  the  Fort  Ran- 
dall Dam  and  Reservoir  project;  and  (3)  the 
land  must  have  been  tribal  or  allotted. 

Statutory  Construction:  Administrative  Construc- 
tion 

The  fund  appropriated  to  the  Secretary  of  the 
Interior  under  section  8  of  Public  Law  478 
(83d  Cong.  2d  sess.)  68  Stat.  452  is  to  be  ex- 
pended "for  the  purpose  of  relocating  the  mem- 
bers of  the  Yankton  Sioux  Tribe  ...  in  a  man- 
ner that  will  reestablish  and  protect  their  eco- 
nomic, social,  religious,  and  community  life." 
A  proposed  plan  of  evenly  dividing  the  funds 
between  qualified  families  and  disbursing  to 
them  on  the  basis  of  family  programs  is  not 
authorized  by  the  act.  The  language  of  the  act 
indicates  that  the  funds  should  be  ec|uitably 
distributed  on  the  basis  of  need. 

Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Interpretation    of    section    8    of    Public 

Law  478    (83d  Cong.  2d  sess.) ,  68  Stat. 

452 

The  proposed  draft  of  a  letter  to  Area  Director 
Reifel  raises  some  questions  concerning  the  inter- 


pretation of  the  act  of  July  6,  1954  (Public  Law 
478,  83d  Cong.  2d  sess.) ,  and  it  is  believed  that  a 
misunderstanding  exists  in  both  the  Central  Office 
and  the  Area  Office.  Therefore,  I  shall  take  this 
occasion  to  interpret  the  meaning  of  section  8  of 
the  act. 

Section  8  of  the  act  reads  as  follows: 

"There  is  hereby  authorized  to  be  appro- 
priated to  the  Secretary  of  the  Interior  the 
sum  of  $106,500,  which  shall  be  available  un- 
til expended  for  the  purpose  of  relocating  the 
members  of  the  Yankton  Sioux  Tribe,  South 
Dakota,  who  reside  or  have  resided,  on  tribal 
and  allotted  lands  acquired  by  the  United 
States  for  the  Fort  Randall  Dam  and  Reser- 
voir project,  Missouri  River  Development,  in 
a  manner  that  will  reestablish  and  protect  their 
economic,  social,  religious,  and  community 
life.  Title  to  any  lands  acquired  within  In- 
dian country  pursuant  to  this  section  shall  be 
taken  in  the  name  of  the  United  States  in 
trust  for  the  Yankton  Sioux  Tribe  or  mem- 
bers thereof.  The  said  sum  of  $106,500  shall 
be  assessed  against  the  costs  of  the  Fort  Ran- 
dall Dam  and  Reservoir,  Missouri  River  De- 
velopment." 

I  concur  in  the  view  expressed  by  yoin  office 
with  respect  to  the  three  requisites  necessary  to 
entitle  persons  to  participate  in  or  receive  a  direct 
benefit  from  the  $106,500  fund,  namely  (1)  they 
must  be  members  of  the  Yankton  Sioux  Tribe;  (2) 
they  must  reside  or  have  resided  on  land  taken 
for  the  project;  and  (3)  the  land  must  have  been 
tribal  or  allotted. 

It  appears  that  the  Indian  beneficiaries  of  section 
8  of  the  1954  act  have  already  removed  and  re- 
located themselves  outside  of  the  area  accjuired 
by  the  United  States  for  the  Fort  Randall  Dam 
and  Reservoir  project.  These  Indians,  it  appears, 
comprise  some  15  families,  and  you  propose  that 
l/20th  of  the  $106,500  fund,  or  $5,325.  be  made 
available  immediately  for  each  of  the  qualified 
families,  and  that  the  moneys  so  made  available 
be  expended  as  recommended  in  a  letter  dated 
October  20.  1955,  from  the  Acting  Area  Director. 
That  letter  states: 

"It  is  our  proposal  that  the  funds  be  evenly 
divided  between  the  indicated  families  and  dis- 
bursed to  them  on  the  basis  of  family  programs 
developed  cooperatively  by  the  family  and  a 
Bureau  representative  appointed  by  the  Super- 
intendent of  the  Rosebud  Agency.  The  funds 
would  be  deposited  to  the  Individual  Indian 
Money  account  of  the  family  head.  If  it  is  de- 
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termined  by  the  Superintendent  that  a  family 
can  constructively  handle  their  own  funds,  he 
will  arrange  to  have  them  transferred  to  a 
commercial  bank  de|x>sitory  and  the  funds  will 
become  unrestricted.  In  the  event  that  the 
family  is  on  welfare  assistance,  or  has  been  on 
welfare  assistance  for  a  considerable  time,  ar- 
rangements should  be  made  by  members  of 
the  Suf>erintendent's  staff  and  the  county 
welfare  workers,  if  they  are  involved,  to  pro- 
vide for  necessary  initial  purchases  of  ecjuip- 
ment  and  goods,  and  a  monthly  disbursement 
of  ithe  remaining  balance  through  the  Super- 
intendent's account.  If  the  family  head  is  de- 
ceased, the  funds  will  be  deposited  to  the 
credit  of  the  estate  for  distribution.  In  the 
event  that  some  of  the  heirs  have  left  the 
reservation  and  the  Superintendent  has  no 
knowledge  that  woidd  indicate  they  are  on 
categorical  welfare  assistance  of  some  kind,  the 
funds  should  be  disbursed  direct  to  the  heirs 
without  budgets." 

You  further  propose  that  "any  funds  remaining 
after  all  qualified  families  have  received  payments 
will  be  distributed  equally  among  all  the  qualified 
families."  You  then  refer  to  3  families  who  do  not 
meet  the  requirements  of  the  act  and  suggest  that 
any  qualified  families  who  so  desire  may  make 
voluntary  contributions  to  aid  these  3  families. 

Under  your  proposal,  each  family,  regardless  of 
its  needs  and  irrespective  of  the  number  of  per- 
sons comprising  the  family,  woidd  receive  equal 
benefits.  A  family  consisting  of  a  husband  and  wife 
or  a  widower  with  no  children  would  receive  the 
same  amount  as  a  family  consisting  of  10  persons. 
I  find  no  support  for  such  an  inequitable  distribu- 
tion of  the  $106,500  fund  in  the  statute  or  in  its 
legislative  history.  The  fund  is  appropriated  to 
the  Secretary  of  the  Imterior  whose  responsibility, 
under  the  statute,  is  to  see  that  the  fund  is  ex- 
pended "for  the  purpose  of  relocating  the  members 
of  the  Yankton  Sioux  Tribe  *  *  *  in  a  manner 
that  will  reestablish  and  protect  their  economic, 
social,  religious,  and  community  life."  As  pointed 
out  in  the  report  of  this  Department,  dated  June 
30,  1954,  on  H.R.  2231,  which  became  the  act  of 
1954,  these  Indians  were  awarded  1 132,323.90  for 
the  value  of  the  lands  taken  by  the  project  "but 
they  have  not  been  given  the  necessary  financial 
assistance  for  relocation  and  adjustment  to  changed 
circumstances."  The  understanding  of  the  Congress 
with  respect  ito  this  matter  is  reflected  in  a  state- 
ment appearing  in  a  report  of  the  Committee  on 
Interior  and  Insular  Affairs  (H.  R.  Report  No. 
498,  83d  Cong.    1st  sess.) ,  which  reads: 


"Testimony  by  the  Commissioner  of  the  Bu- 
reau of  Indian  Affairs  for  the  Department  of 
the  Interior  indicated  that  the  funds  proposed 
by  way  of  additional  comf>ensation  would  be 
utilized  for  providing  additional  replacement 
land  for  the  families  displaced,  together  with 
moving  costs,  drilling  of  additional  wells,  and 
other  development." 

It  follows  from  what  has  been  said  that  yoiu' 
proposed  disposition  of  the  1 106,500  fund  is  not 
authorized. 

}.  Rkui:l  Armstrong, 

Solicitor. 


Proposeu  Transfer  of  School 

Buildings  in  Alaska  to  Metlakatla 

Indian  Community 


M-36324 


January  11,  1956. 


Alaska:  Indian  and  Native  Affairs 

The  act  of  August  23,  1950  (64  Stat.  470),  which 
provides  for  conveyances  of  land  and  improve- 
ments no  longer  required  for  school  or  other 
public  purposes,  does  not  apply  to  the  Metlakatla 
Indian  Reservation  because  the  lands  are  not 
within  the  public  domain. 

Mctiiorand^uu 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:  Proposed  transfer  of  school  buildings  in 
Alaska  to  the  Metlakatla  Indian  Com- 
munity—Interpretation of  act  of  August 
23,  1950 

In  your  memorandum  of  September  15,  1955, 
you  requested  the  advice  of  this  office  as  to  whether 
certain  school  buildings  located  on  Annette  Islands 
in  Alaska  may  be  transferred  to  the  Metlakatla  In- 
dian Community. 

It  appears  from  your  presentation  that  the  pro- 
posed transfer  is  to  be  made  under  authority  of 
the  act  of  August  23,  1950  (64  Stat.  470),  which 
reads: 

"That  the  Secretary  of  the  Interior  be,  and 
he  is  hereby,  directed  to  convey  to  local  town 
or  city  officials  or  to  school  authorities  in  the 
Territory  of  Alaska,  all  the  right,  title,  and 
interest  of  the  United  States  in  and  to  any 
parcel    or    tract    of    land    and    the    improve- 
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ments  thereon  lor  school  or  other  public  pur- 
poses whenever  he  shall  determine  that  such 
land  and  improvements  are  no  longer  required 
by  the  Alaska  Native  Service  tor  school  pvu- 
poses:  Provided,  That  any  conveyance  made 
pursuant  ito  this  Act  shall  be  subject  to  all 
valid  existing  rights  and  claims,  shall  reserve  to 
the  United  States  all  mineral  deposits  in  the 
lands  and  the  right  to  prospect  lor  and  remove 
the  deposits  under  such  rules  and  regulations 
as  the  Secretary  of  the  Interior  may  prescribe, 
and  shall  provide  that  the  lands  and  improve- 
ments conveyed  shall  be  used  for  school  or 
other  public  purposes  only  and  that  the  school 
facilities  maintained  thereon  or  therein  shall 
be  available  to  all  of  the  native  children  of 
the  town,  city,  or  other  school  district  con- 
cerned on  the  same  terms  as  to  other  children 
of  such  town,  city  or  district.  The  Secretary 
of  the  Interior,  if  at  any  time  he  determines 
that  the  grantee  of  any  such  lands  and  im- 
provements has  violated  or  failed  to  observe 
the  foregoing  provisions  and  that  such  vio- 
lation or  failure  has  continued  for  a  period  of 
at  least  one  year,  may  declare  a  forfeiture  of 
the  grant.  Such  determination  by  the  Secretary 
shall  be  final,  and  thereupon  the  lands  and  im- 
provements covered  thereby  shall  revert  to 
the  United  States  and  become  a  part  of  the 
public  domain  subject  to  administration  and 
dis|X)sal  under  the  public  land  laws." 

It  is  my  opinion  that  the  foregoing  act  does  not 
authorize  the  proposed  transfer.  In  the  first  place, 
the  act  limits  conveyances  to  local  town  or  city 
officials  or  to  school  authorities  in  the  Territory  of 
Alaska.  More  important,  however,  is  the  fact  that 
the  act  sjjeaks  of  "land  and  the  improvements 
thereon."  The  act  thus  does  not  permit  the  transfer 
of  buildings  separately  from  the  land.  That  the 
land  on  which  the  buildings  rest  cannot  be  trans- 
ferred under  authority  of  the  1950  act  is  quite 
plain.  The  provisions  of  the  act  show  that  its  scope 
is  confined  to  public  domain  lands  which  formerly 
were  used  by  the  Alaskan  Native  Service  for  school 
purposes.  The  proof  of  this  statement  is  that  the 
imderlying  minerals  are  required  to  be  reserved 
to  the  United  States;  that  the  consent  of  the  bene- 
ficial owner  is  not  required  as  is  customary  in 
authorizing  the  conveyance  of  lands  within  an  In- 
dian reservation;  and,  finally,  that  in  case  of  the 
use  for  other  than  school  or  other  public  purposes 
the  title  to  the  land  shall  "revert  to  the  United 
States  and  become  a  part  of  the  public  domain 
subject  to  administration  and  disposal  under  the 
public  land  laws."  The  Annette  Islands  were  set 
aside  as  an  Indian  reservation  for  the  Metlakatlas 


by  section  15  of  the  act  of  March  3,  1891  (26  Stat. 
1101).  From  and  after  that  date,  the  land  ceased 
to  be  a  part  of  the  public  domain.  Statutes,  such  as 
the  act  of  1950,  which  deal  with  the  disposition  of 
public  lands  are,  of  course,  without  application  to 
Indian  reservation  lands. 

The  matter  of  the  disposal  of  the  school  build- 
ings in  question  under  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as  amended, 
has  been  discussed  with  members  of  the  Division 
of  Property  Management  in  the  Office  of  the  Ad- 
ministrative Assistant  Secretary,  and  they  in  turn 
have  discussed  the  matter  with  representatives  of 
the  General  Services  Administration.  The  sugges- 
tions of  the  Director  of  the  Division  of  Projserty 
Management  are  incorporated  in  a  memorandum 
addressed  to  this  office  under  date  of  October  28, 
1955.  This  memorandum  is  referred  to  you  for 
consideration  and  such  action  as  you  deem  to  be 
appropriate. 

J.  Rkuel  Armstrong, 

Solicitor. 


Interpretation  of  the  Cheyenne 

River  Act  of  September  3,  1954 

(68  Stat.  1191) 


6.S  I.D.  7 


M-.H6.S23 


January  12,  1956. 


Indian  Lands:  Generally— Statutory  Construction: 
Generally 

Under  section  XI  of  the  act  of  September  .S.  1954 
(68  Stat.  1191)  lessee  Indians  within  the  taking 
area  of  the  Oahe  Dam  and  reservoir  project  must 
continue  to  pay  rent  during  the  period  the  lands 
continue  to  be  used  under  the  provisions  of  this 
section. 

Section  XI  of  the  act  of  September  3,  1954,  does 
not  authorize  the  purchase  of  lands  in  a  trust 
status  as  a  substitute  for  land  in  the  taking  area 
of  the  Oahe  project  which  is  held  by  an  in- 
dividual member  of  the  Cheyenne  River  Sioux 
Tribe  in  unrestricted  fee  simple  ownership. 
Opinion  of  March  2,  1955,  reconsidered  and 
affirmed. 

The  benefits  of  section  XI  of  the  act  of  September 
3,  1954,  may  not  be  extended  to  Indians  who 
own  no  land  within  the  taking  area  of  the  Oahe 
Dam  project. 


January  12,  1956 


Opinions  of  the  Solicitor 


1703 


Indian  Lands:  Generally— Statutory  Construction: 
Legislative  History 

Although  the  legislative  history  of  an  act  of  Con- 
gress may  not  be  drawn  upon  to  establish  a 
meaning  or  intent  contrary  to  the  clear  lan- 
guage of  the  act,  this  rule  is  without  application 
v/here  the  legislative  history  supports,  rather 
than  disregards,  the  clear  language  of  the  statute. 

Indian  Lands:  Generally— Words  and  Phrases 

The  phrase  "all  members  of  said  tribe  who  are 
residents  of  the  Cheyenne  River  Sioux  Reserva- 
tion at  the  time  of  the  passage  of  this  Act," 
means  those  members  of  the  tribe  who  actually 
resided  on  the  reservation  and  maintained  their 
homes  there  to  the  exclusion  of  members  of  the 
tribe  who  maintain  permanent  residence  else- 
where. 

Indians:  Generally— Funds:  Generally— Expendi- 
tures:  Special  Funds 

Expenses  incurred  by  the  Tribal  Coiuicil  on  and 
after  the  date  of  the  Secretarial  proclamation 
declaring  the  act  of  September  3,  1954,  to  be 
in  effect  are  not  reimbursable  by  the  United 
States. 

The  payment  of  $2,250,000  provided  for  in  section 
II  of  the  act  may  not  be  increased  or  decreased 
without  further  legislation  by  the  Congress. 

Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Interpretation    of    the    Cheyenne    River 
Act  of  September  3,  1954   (68  Stat.  1191) 

This  is  in  reply  to  your  memorandum  of  October 

13,   1955,  in  which  you  ask  a  number  of  sp)ecific 

questions  concerning  the  Cheyenne  River  Act.  For 

convenience,    each    tjuestion    will    be    paraphrased 

.  in  a  separate  paragraph  preceding  the  answer. 

I.  Section  IX  of  the  act  contains  the  follow- 
ing language:  "Members  of  said  Indian  tribe 
now  residing  within  ithe  taking  area  of  the 
project  shall  have  the  right  without  charge  to 
I  remain  on  and  use  the  lands  hereby  conveyed 
as  said  lands  are  now  being  used  from  and 
after  the  effective  date  of  the  act  *    *    *." 

Your  question  is  whether  certain  lessee  Indians 
now  residing  within  ithe  taking  area  have  by  this 
language  been  given  rent-free  privileges  to  remain 


on  and  continue  to  use  the  lands  conveyed  until 
the  lands  are  flooded. 

Answer:  After  consideration  of  the  purposes  of 
the  act  as  a  whole,  it  is  plain  that  Congress  in- 
tended that  this  land  should  continue  in  use  the 
same  as  it  was  before  the  taking  and  that  an 
owner  of  the  land  who  did  not  himself  reside 
thereon  should  be  entitled  to  continue  to  recover 
rental  payments  from  his  lessee.  I  believe  that  if 
any  other  meaning  had  been  intended.  Congress 
could,  and  no  doubt  would,  have  resorted  to  more 
expressive  language. 

2.  Section  XI  of  the  act  provides  for  the 
purchase  of  lands  to  replace  those  taken  tor 
the  Oahe  project.  Should  this  be  construed  to 
mean  that  Indians  losing  deeded  land  (fee  pat- 
ent or  purchased  in  nontrust  status)  in  the 
taking  areas  may  purchase  tribal  land  in  a 
trust  status  to  replace  the  deeded  lands  lost? 

The  answer  is  no.  This  question  has  heretofore 
received  consideration  by  this  office,  and  in  an 
opinion  dated  March  2,  1955,  it  was  held  that  sec- 
tion XI  authorized  the  purchase  of  land  in  a  trust 
status  as  a  substitute  only  for  such  land  in  the 
taking  area  which  was  held  under  a  trust  patent  or 
exchange  assignment,  and  that  section  XI  did  not 
authorize  "the  purchase  of  land  in  a  trust  status 
as  a  substitute  for  land  in  the  taking  area  which 
is  held  under  fee  patent." 

Under  date  of  December  1,  1955,  the  Sioux  Tribe 
of  Indians  of  the  Cheyenne  River  Reservation, 
through  the  tribe's  general  counsel,  Mr.  Ralph  H. 
Case,  petitioned  the  Secretary  of  the  Interior  to 
review  and  reverse  the  opinion  of  March  2,  1955. 
In  reviewing  this  petition,  which  has  been  referred 
to  this  office,  I  find  that  the  chief  contention  of  the 
petitioner  is  that  the  opinion  of  March  2,  1955, 
erred  in  disregarding  the  "clear  language  of  section 
XI  of  the  said  act,"  and  in  relying  on  the  legis- 
lative history  of  the  act  in  disregard  of  the  "well- 
known  rule  of  construction  of  statutes  where  the 
statute  is  clear  and  understandable  and  the  intent  of 
Congress  is  clearly  expressed  therein."  We  agree 
with  the  petitioner  that  the  legislative  history  of 
an  act  of  Congress  cannot  be  drawn  upon  to  estab- 
lish a  meaning  or  intent  which  is  contrary  to  the 
clear  language  of  the  statiue.  However,  that  is  not 
the  situation  here.  The  language  of  section  XI  in 
itself  plainly  shows  that  the  accjuisition  of  trust 
lands  to  replace  lands  in  imrestricted  fee  simple 
ownership  was  not  contemplated.  Thus,  provision 
is  made  for  the  issuance  of  trust  patents  for  the 
new  lands  with  the  declaration  that  such  trust 
patents  "shall  be  in  form  and  effect  the  same  as 
corresponding    trust    patents   heretofo'e   issued    to 
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said  individuals."  This  means,  of  course,  that  the 
Indians  who  are  entitled  to  the  benefits  of  section 
XI  must  be  Indians  who  held  luider  trust  patents  to 
lands  in  the  taking  area,  and  not  Indians  who  held 
the  unrestricted  fee  simple  title  to  lands  in  that 
area.  The  further  statement  in  section  XI  that  the 
"holders  of  exchange  assignments  within  the  said 
taking  area  shall  be  regarded  as  holders  of  trust 
patents  and  shall  be  accorded  the  same  privileges 
and  procedures  as  holders  of  land  held  in  trust  as 
in  this  section  provided"  demonstrates  the  purix)se 
of  the  Congress  to  confine  the  benefits  of  section 
XI  to  trust  patent  Indians  within  the  taking  area. 

With  respect  to  the  legislative  history,  the  opin- 
ion of  March  2,  1955.  {X>inted  out  that  the  act  of 
September  3,  1954,  was  derived  from  H.R.  2223, 
83d  Congress,  and  that  although  the  bill  contained 
a  provision  which  woiUd  have  extended  the  benefits 
of  section  XI  to  members  of  the  tribe  who  held 
land  in  the  taking  area  under  patents  in  fee,  that 
provision  was  stricken  upon  the  recommendation 
of  this  Department  for  the  reason  that  "those  In- 
dians who  hold  fee  patents  to  lands  within  the 
Taking  Area  should  continue  to  have  full  responsi- 
bility for  managing  their  own  property."  The  legis- 
lative history  of  the  statute  thus  supports,  ratfier 
than  disregards,  as  contended  by  the  petitioners, 
the  clear  language  of  the  statute. 

Section  1  of  the  1954  act  identifies  the  lands  to 
be  taken  by  the  United  States  for  the  Oahe  dam 
and  reservoir  project  as  the  lands  "described  in 
Part  II  of  this  agreement."  It  has  come  to  my  atten- 
tion that  the  description  of  lands  contained  in 
Part  II  contains  lands  which  are  owned  in  fee  by 
certain  individual  Indians  of  the  Cheyenne  River 
Sioux  Tribe.  This  would  indicate  that  the  Con- 
gress, in  the  exercise  of  its  eminent  domain  powers, 
has,  through  the  enactment  of  this  legislation, 
taken  the  title  to  these  fee  owned  lands.  Neverthe- 
less the  Chief  of  Engineers  of  the  Department  of 
the  Army  has  taken  the  position  that  the  provi- 
sions of  ithe  act  are  not  sufficient  to  permit  a  dis- 
regard of  40  U.S.C.  255,  which  requires  approval 
of  the  title  to  land  by  the  Attorney  General  before 
payment  therefor  is  made,  and  that  it  is  likely  that 
there  are  tax,  judgment,  or  mortgage  liens  against 
the  fee  owned  lands.  Accordingly,  the  Corps  of 
Engineers,  in  a  letter  to  the  Commissioner  of  In- 
dian Affairs  dated  November  4,  1955,  requested 
that  distribution  of  funds  to  the  individual  fee 
owners  be  withheld  until  the  fee  tracts  are  con- 
veyed to  the  United  States  and  the  title  is  approved 
by  the  Attorney  General. 

Upon  approval  of  the  title  so  conveyed,  the  in- 
dividual Indians  will  be  entitled,  as  I  see  it,  to 
receive  the  consideration  for  their  lands  wholly 
unrestricted,    and    this   constitutes   another   reason 


why  the  benefits  of  Section  XI  of  the  1954  act  may  Bid 
not  be  extended  to  them.  In  that  section  provi-  lit 
sion  is  made  for  payment  of  the  purchase  price 
for  the  new  or  substitute  lands  from  moneys  placed 
to  the  credit  of  the  individual  as  compensation  for 
lands  taken  from  him  under  the  provisions  of  the 
act.  Since  the  conij^ensation  to  which  the  fee  title 
owner  is  entitled  must  be  paid  to  him  unrestricted, 
there  would  be  nothing  to  his  credit  that  could  be 
applied  to  the  purchase  of  new  or  substitute  lands. 
I  find  no  error  in  the  opinion  of  March  2,  1955, 
and  that  opinion  is  hereby  affirmed. 


3.  May  Indians  owning  no  land  in  taking 
area  purchase  tribal  land  under  this  Act?  It 
will  be  very  beneficial  to  proposed  plans  if 
this  can    be   done. 

The  answer  is  no.  Section  XI  relates  to  indi- 
vidual members  of  the  tribes  "whose  lands  are 
within  the  taking  area"  and  the  fimds  for  the 
purchase  of  substitute  lands  are  the  moneys 
placed  to  the  credit  of  the  individual  member 
as  compensation  for  lands  which  were  taken 
from  him  under  the  act.  Indians  who  own  no 
land  within  the  taking  area  may  not  be  given 
the  benefit  of  these  provisions  without  add- 
ing to  the  language  of  the  statute.  This  the 
administrative  officers  of  the  Govermnent  are 
without  authority  to  do. 

4.  Section  XIII  of  the  act  provides  for  reim- 
bursement to  the  tribe  for  negotiation  ex- 
penses, $50,000  of  which  may  be  paid  as  at- 
torneys' fees.  The  section  also  provides  that 
the  tribe  is  to  send  a  statement  of  said  ex- 
penses to  the  Secretary  of  the  Army  setting 
out  said  expenses  to  the  date  of  the  proclama- 
tion issued  by  the  Secretary  of  the  Interior. 
Should  this  be  construed  to  mean  that  only 
expenses  paid  or  incurred  prior  to  the  ef- 
fective date  of  the  proclamation  are  reimburs- 
able? 

The  answer  is  yes.  By  section  XIII  the  United 
States  agrees  to  reimburse  the  Tribal  Council  for 
expenses  incurred  by  it  and  caused  by,  or  incident 
to,  the  negotiations  which  have  led  up  to  the 
making  and  ratification  of  this  agreement.  Section 
XIII  further  provides  that  the  Tribal  Council  shall 
send  a  statement  to  the  Secretary  of  the  Army  set- 
ting out  said  expenses  up  to  the  date  of  the  proc- 
lamation to  be  issued  by  the  Secretary  of  the  Inte- 
rior declaring  that  the  act  of  Congress  approving 
the  agreeinent  is  in  fidl  force  and  effect.  These 
statements,  considered  together,  show  that  only 
those   expenses   incurred   up    to   the   date   of    the 
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proclamation  of  the  Secretary  declaring  the  act  to 
be  in  effect  are  reimbursable  by  the  United  States. 
The  date  of  the  proclamation  is  April  6,  1955 
(20  F.R.  2340) .  The  expenses  incurred  up  to  that 
■   date  only  are  reimbursable. 

5.  Another  question  relates  to  the  replace- 
ment or  payment  for  the  Agency  hospital  re- 
ferred to  in  section  II  of  the  act.  What  claim 
for  replacement  or  payment,  if  any,  does  the 
tribe  now  have? 

Answer:  I  would  prefer  not  to  answer  this  ques- 
tion since  the  Agency  hospital  and  any  jx>ssible 
replacement  thereof  or  repayment  therefor  would 
be  a  matter  within  the  jurisdiction  of  the  Depart- 
ment   of    Health,    Education,    and    Welfare. 


6.  Section  V  provides  that  residents  of  the 
reservation  are  eligible  to  participate  in  a 
rehabilitation  program.  Is  residence  defined 
by  Federal  or  tribal  law?  If  not,  do  you  have 
any  suggestion  as  to  how  residence  may  be  de- 
termined for  the  purpose  of  this  act? 

Answer:  The  phrase  "all  members  of  said  tribe 
who  are  residents  of  the  Cheyenne  River  Sioux 
Reservation  at  the  time  of  the  passage  of  this  Act" 
is  not  expressly  defined  either  in  Federal  or  tribal 
law,  and  the  legislative  history  does  not  shed  any 
light  on  this  situation.  However,  taking  into  con- 
sideration the  objectives  of  section  V,  it  seems  to 
me  to  be  fairly  plain  that  the  Congress  had  in 
mind  only  those  members  of  the  tribe  who  actually 
resided  on  the  reservation  and  maintained  their 
homes  there.  This  would,  of  course,  include  minor 
members  of  resident  families  and  would  exclude 
members  who  maintained  residence  elsewhere. 

7.  You  will  note  that  the  act  requires  that 
payment  be  made  to  the  landowners  in  the 
sum  of  $2,250,000  in  accordance  with  an  ap- 
praisal made  by  MRBI.  The  attached  material 
submitted  by  the  attorney  for  the  tribe  states 
that  it  is  the  desire  of  the  tribe  to  pay  land- 
owners a  sum  greater  than  the  $2,250,000.  You 
have  heretofore  rendered  an  opinion  that  only 
the  $2,250,000  could  legally  be  paid  to  land- 
owners. Will  you  please  examine  this  act  and 
advise  whether  or  not  there  is  any  way  that 
funds  either  appropriated  by  this  act  or  held 
in  the  Treasury  of  the  United  States  may  be 
used  to  supplement  this  payment? 

Answer:  Upon  reexamination  of  the  act  and  con- 
sideration of  the  material  submitted  by  Mr.  Frank 


Ducheneaus,  as  Chairman  of  the  Tribal  Council, 
it  is  still  my  firm  opinion  that  the  $2,250,000  sum 
is  an  exact  figure,  every  cent  of  which  is  accounted 
for  in  the  revised  appraisal  of  the  Missouri  River 
Basin  Investigation  staff.  It  would  take  another  act 
of  Congress  either  to  decrease  or  increase  this 
amount  or  to  make  the  same  or  a  different  amount 
payable  under  any  other  appraisal. 

J.  Rkhkl  Arm.stronc;, 

Solicilnr. 


Regulations  for  Repayment  of 

Loans  from  Klamath  Tribal 

Loan  Fund 


M-36326 


Jamiary    19,   1956. 


Indian  Tribes:    Tribal  Peisonalty:  Tribal  Funds 

Loans  from  the  Klamath  revolving  loan  fund  made 
pursuant  to  the  act  of  August  28,  1987  (50  Stat. 
872)  are  enforceable  in  the  State  courts  of  Ore- 
gon regardless  of  the  fact  that  the  rate  of  interest 
and  a  penalty  for  overdue  payment  as  pre- 
scribed by  regulations  exceed  the  maximum  al- 
lowable by  Oregon  Statute.  The  act  which  gives 
certain  states  jurisdiction  over  controversies  in- 
volving Indians  expressly  excepts  the  operation 
of  State  law  over  Federal  trust  or  restricted  In- 
dian property  when  inconsistent  with  any  Fed- 
eral treaty,  agreement  or  statute  or  with  any 
regulation  made  pursuant  thereto.  (18  U.S.C. 
1162(b),  1952  ed.  Supp.  I,  67  Stat.  586.)  The 
Klamath  revolving  loan  fund  is  an  authorized  use 
of  tribal  property  held  in  trust  by  the  United 
States. 

Mer)wrnndii>n 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Regulations  for  repayment  of  loans  from 
Klamath  Tribal  Loan  Fund 

This  refers  to  your  request  for  an  opinion  as  to 
the  feasibility  of  modifying  penalties  contained  in 
25  CFR  28.8  so  that  loans  made  from  the  Klamath 
Tribal  Loan  Fund  will  not  conflict  with  Oregon 
laws  prohibiting  usury.  We  see  no  legal  objection 
to  your  recommendation  that  penalties  therein 
will  be  reduced  from  one-half  to  one-third  of  one 
percent  per  month.  The  change  would  put  all 
payments  of  interest  (including  penalties  which  are 
considered  as  interest  in  Oregon)  within  the  maxi- 
mum   rate    of    10    percent    per    annum    allowable 
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upon  express  agreement  of  the  parties  under  sec- 
tion 82.010  Oregon  Revised  Statutes  (1953  ed.) . 
The  amended  regulations  should,  it  adopted,  apply 
to  any  renewals  made.  The  act  authorizing  Kla- 
math Revolving  Fund  Loans  was  in  part  repealed 
by  the  Klamath  Termination  Act  (68  Stat.  721, 
Sec.  12;  U.S.C.  564k.)  and  as  a  result  no  new  loans 
are   authorized. 

While  considerations  of  policy  might  favor  the 
above  changes  it  is  our  opinion  that  all  obligations 
now  existing  are  enforceable  in  the  State  coiuts  of 
Oregon  without  any  change  in  the  regulations.  All 
loans  were  made  pursuant  to  the  act  of  August  28, 
1937  (50  Stat.  872).  Regulations  authorized  by 
Federal  law  prescribing  the  penalties  for  overdue 
payments  were  in  effect  for  three  years  before  the 
State  had  any  jurisdiction  over  controversies  in- 
volving Indians.  When  civil  and  criminal  law  of 
the  State  of  Oregon  became  effective  an  express 
provision  was  made  to  except  the  operation  of  State 
law  over  Federal  trust  or  restricted  Indian  property 
in  a  manner  inconsistent  with  any  Federal  treaty, 
agreement  or  statute  or  with  any  regulation  made 
pursuant  thereto.  (18  U.S.C.  1162'(b),  1952  ed. 
Supp.  I,  67  Stat.  586.)  There  is  no  doubt  whatever 
that  the  Klamath  revolving  loan  fund  is  an  author- 
ized use  of  projjerty  of  an  Indian  tribe  held  in 
trust  by  the  United  States. 

J.  Reuel  Armstrong, 

Solicitor. 


Mining  Leases  on  Unassigned  Lands 

Located  on  the  Colorado 
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Indian  Lands:   Leases  and  Permits:   Generally 

Mining  or  gas  and  oil  leases  are  not  authorized 
by  the  act  of  August  14,  1955  (69  Stat.  725) 
which  provides  for  the  Secretary  of  the  Interior 
to  grant  leases  on  the  Colorado  River  Reserva- 
tion for  "public,  religious,  educational,  recre- 
ational, residential,  or  business  purp>oses,  includ- 
ing the  development  or  utilization  of  natural 
resources  in  connection  with  operations  imder 
such  leases  *   *    *." 

Statutory  Construction:  Administrative  Construc- 
tion—Words and  Phrases 

Under  the  act  of  August  14,  1955  (69  Stat.  725) , 
the  phrase  "development  or  utilization  of  nat- 
ural resources"  cannot  be  construed  to  authorize 


the  granting  of  mining  or  oil  and  gas  leases. 
Interpreting  the  language  of  the  act  as  a  whole, 
natural  resource  development  is  involved  only 
insofar  as  it  is  done  to  implement  any  of  the 
purposes  for  which  leases  may  be  granted  as 
specified    therein. 

Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Mining    leases   on    unassigned    lands   lo- 
cated on  the  Colorado  River  Reservation 

In  reply  to  your  recjuest  for  an  opinion  on  the 
above  matter,  it  may  be  stated  that  the  act  of 
August  14,  1955  (69  Stat.  725),  contains  no  pro- 
vision for  mining  leases  on  any  unassigned  lands 
of  the  Colorado  River  Indian  Reservation.  The 
act  specifies  the  following  purposes  for  which 
leases  may  be  executed  by  the  Secretary  of  the 
Interior: 

"*  #  *  Jqj.  public  religious,  educational, 
recreational,  residential,  or  business  purposes, 
including  the  development  or  utilization  of 
natural  resources  in  connection  with  opera- 
tions under  such  leases,  for  grazing  purposes, 
and  for  those  farming  purposes  which  require 
the  making  of  a  substantial  investment  in  the 
improvement  of  the  land  for  the  production  of 
specialized  crops  *   *   *." 

There  is  a  well-recognized  doctrine  of  statutory 
construction  to  the  effect  that  where  certain  pur- 
poses are  expressed  and  are  not  ambiguous,  the 
statute  is  limited  to  those  expressed  purposes,  and 
all  others  are  excluded  from  its  sco]3e.  Following 
this  doctrine,  it  is  clear  that  mining  leases  cannot 
be  executed  under  the  authority  of  the  act,  supra. 

In  reaching  this  conclusion,  I  have  not  over- 
looked the  phrase  "including  the  development  or 
utilization  of  natural  resources."  This  phrase  is  de- 
pendent on  a  preceding  clause  and  cannot  be  con- 
strued by  itself  to  authorize  the  granting  of  mining 
or  oil  and  gas  leases.  Interpreting  the  language  as 
a  whole,  natural  resource  development  is  merely 
an  incidental  purpose  of  the  act  and  may  t>e  car- 
ried on  only  insofar  as  the  development  or  utiliza- 
tion is  done  to  implement  a  public,  religious,  edu- 
cational, residential  or  business  (e.g.,  trade)  pur- 
pose. 

J.  Reuel  Armstrong, 

Solicitor. 
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Indian  Lands:  Allotments:  Alienation— Indian 
Lands:  Allotments:  Patents— Indian  Lands:  Al- 
lotments:  Right  to  Receive 

Where  a  statute  directs  the  Secretary  to  allot  lands 
to  Indians  and  an  Indian  complies  therewith  and 
makes  a  selection  of  an  allotment,  the  Indian 
has  a  legal  right  to  the  issuance  of  an  appropriate 
ti  patent,  the  terms  and  conditions  of  which  will 
reflect  privileges  and  disabilities  accruing  as  of 
the  date  of  completion  of  the  selection  formali- 
ties by   the   Indian. 

Indian  Lands:  Minerals— Indian  Lands:  Tribal 
Lands:   Alienation 

Where  a  statute  requires  an  Indian  to  exchange 
lands  for  lands  of  equal  value,  land  so  exchanged 
carrying  both  surface  and  mineral  rights  will  be 
replaced  by  lands  carrying  equal  surface  and  min- 
eral rights  notwithstanding  changes  in  law  or 
regulation  occurring  subsequent  to  the  date  of 
the  required  exchange  where  no  statute  expressly 
prohibits  the  exchange  of  mineral   rights. 

Memorandum 


To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:  Ownership  of  mineral  rights  in  lands  in- 
cluded in  an  allotment  selection  made 
by  a  member  of  the  Blackfeet  Tribe  of 
Indians  in   Montana 


Your  office  has  requested  an  opinion  as  to 
whether  or  not  a  mineral  reservation  to  the  Black- 
feet  Tribe,  vmder  the  provisions  of  the  act  of 
June  30,  1919,  should  be  inserted  in  trust  patent 
No.  1152556  before  delivery  to  the  heirs  of  George 
Bite,  Blackfeet  allottee  No.  388. 

It  is  the  opinion  of  this  office  that  the  mineral 
reservation  applies  to  none  of  the  land;  that  the 
undelivered  patent  should  be  recalled  and  can- 
celled, and  that  a  new  trust  patent  without  any 
mineral  reservation  should  then  be  issued. 

The  Indian  Appropriation  Act  of  March  I,  1907 
(34  Stat.  1015,  1035),  directed  the  Secretary  of 
Interior  to  survey  the  lands  within  the  Blackfeet 
Indian  Reservation  in  Montana.  It  requested  the 
Commissioner  of  Indian  Affairs  to  cause  allot- 
ments of  the  land  to  be  made  under  the  allotment 


laws  of  the  United  States  to  all  persons  having 
tribal  rights  or  holding  tribal  relations  and  who 
might  rightfully  belong  on  the  reservation.  Each 
Indian  was  to  be  allotted  40  acres  of  irrigable  land 
and  280  acres  of  grazing  land.  At  the  option  of  the 
allottee,  the  entire  320  acres  might  be  grazing  land. 
The  allotments  to  be  made  under  this  act  covered 
both  surface  and  mineral  rights. 

It  appears  from  your  memorandum  that  George 
Bite  made  a  selection  under  the  act  of  1907,  and 
that  his  allotment  was  included  in  a  schedule  of 
allotments  and  was  approved  by  the  Department 
on  July  24,  1917.  George  Bite  died  on  August  15, 
1910.  There  is  no  doubt  that  as  of  the  date  of  his 
selection  as  included  and  approved  George  Bite 
was  entitled  to  an  allotment  and  a  trust  patent 
covering  his  selection  without  any  mineral  reser- 
vation. Upon  his  death,  this  right  passed  to  his 
heirs.  Woodbxny  v.  United  Slates,  170  Fed.  302. 

The  right  to  have  a  patent  issued  when  the 
selection  formalities  have  been  carried  out  by  the 
allottee  has  been  settled  by  the  Supreme  Court  in 
Arenas  v.  United  States,  discussed  below. 

The  Supreme  Court  in  Arenas  v.  United  States, 
322  U.S.  408,  held  that  where  a  statute  directs  the 
Secretary  to  allot  lands  to  Indians  and  an  Indian 
follows  the  statute  and  makes  a  selection  of  an 
allotment,  the  Indian  has  a  legal  right  to  the  is- 
suance of  an  appropriate  patent.  The  Court  stated: 

"*  *  *  nor  can  the  Secretary  on  ground  of 
policy  deprive  an  allottee  of  any  rights  he  may 
have  acquired  in  his  allotment.  *  *  *  (p. 
432) 

"We  think  the  grounds  advanced  by  the 
Government  by  way  of  argument,  although  not 
by  way  of  evidence,  are  inadequate  to  establish 
as  matter  of  law  that  the  petitioner  has  no 
legal  right  to  a  patent.  Congress  not  only  has 
failed  to  deny  these  allotment  rights  by  legis- 
lation, but  has  rejected  urgent  and  reiterated 
appeals  from  the  Department  to  do  so.  Arenas 
is  entitled  to  invoke  the  application  legislat/on 
as  it  stands  in  determining  whether  he  is  en- 
titled to  have  completed  the  all  but  fully 
executed  policy  of  allotment."   (pp.  433-4) 

The  Supreme  Court  in  the  Arenas  case  approved 
and  followed  the  applicable  points  of  law  made 
in  the  Solicitor's  opinion  reported  in  55  I.D.  295, 
dated  July  17,  1935.  The  language  of  that  opinion, 
which  appears  pertinent  to  the  present  case,  is  as 
follows: 

"Heretofore  when  acts  have  been  passed 
which    seek    to    modify    allotment    rights    and 
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privileges,  these  acts  have  been  generally  con- 
strued as  not  intended  to  apply  where  allot- 
ments had  already  been  selected  nor  to  affect 
the  trust  patenting  of  these  selections.  So 
where  an  Indian  had  made  a  homestead  entry 
(treated  as  analogous  to  allotment  selection) 
under  the  Act  of  1875  and  performed  the  con- 
ditions entitling  him  to  a  patent,  the  Act  of 
1884  prescribing  a  25-year  trust  patent  instead 
of  a  fee  patent  was  held  not  to  apply  to  him. 
United  States  v.  Hemmer  (241  U.S.  379); 
United  States  v.  Saunders  (96  Fed.  268)  (Circ. 
Ct.  Wash.  1899.)  Moreover,  an  Indian  has 
greater  rights  in  an  allotment  on  a  reserva- 
tion than  on  ithe  public  domain.  Clark  v. 
Benally  (51  L.D.  98.)  Similarly,  where  later 
acts  reserved  mineral  rights  for  the  tribe,  this 
was  repeatedly  construed  as  not  applying 
where  allotment  selections  had  already  been 
made  but  had  not  yet  been  approved  because  of 
clerical  errors.  Raymond  Bear  Hill  (52  L.D. 
689)  ;  Mineral  ReserxJations  in  Trust  Patents 
for  Allotments  to  Fort  Peck  and  Uncompahgre 
Ute  Indians    (53  I.D.  538)  ." 

The  result  of  the  application  of  the  Arenas  doctrine 
to  the  present  situation  is  to  assert  that  George 
Bite  and  his  heirs  were  entitled  in  1910  to  a  patent 
without  any  reservation  to  the  tribe  of  mineral 
rights. 

Other  events  occtured  subsecpiently  which  affect 
the  issuance  of  the  patent  involved.  The  Congress 
in  1919  by  the  act  of  June  30,  1919  (41  Stat.  3,  16)  . 
repealed  so  much  of  the  Indian  Appropriation 
Act  of  March  1,  1907  (34  Stat.  1015,  1035),  as  re- 
lated to  the  disposal  of  surplus  unallotted  lands 
within  the  Blackfeet  Indian  Reservation  in  Mon- 
tana and  under  which  the  George  Bite  allotment 
rights  existed  with  his  inchoate  rights  to  a  patent. 
This  1919  act  authorized  the  Secretary  of  the 
Interior  to  make  allotments  under  existing  laws 
within  the  said  reservation  to  any  Indians  of  said 
Blackfeet  Tribe  not  heretofore  allotted,  living  six 
months  after  the  approval  of  this  act,  and  there- 
after to  probate  all  unallotted  and  otherwise  un- 
reserved lands  therein  among  the  Indians  who  have 
been  allotted  or  were  entitled  to  rights  within  the 
reservation.  Of  these  allotted  lands  eighty  acres 
were  to  be  designated  as  a  homestead  by  the  allot- 
tee and  were  to  be  evidenced  by  a  trust  patent  and 
should  remain  inalienable  and  nontaxable  until 
Congress  should  otherwise  direct.  As  to  these  sub- 
sequently allotted  lands,  all  minerals  were  reserved 
for  the  benefit  of  the  tribe  until  Congress  should 
otherwise  direct,  and  patents  thereafter  to  be  is- 
sued were  to  contain  a  reservation  accordingly.  It 


appears  that  as  of  ithe  date  of  this  act,  the  rights 
of  George  Bite  to  his  original  allotment  had  al- 
ready been  fixed  and  that  this  act  did  not  take 
anything  away  from  his  mineral  rights  on  his 
original  allotment  as  approved  July  24,   1917. 

The  issuance  of  a  trust  patent  to  the  heirs  of 
George  Bite  was,  however,  withheld  because,  as  it 
appears  from  your  submission,  the  United  States 
Reclamation  Service  desired  to  have  certain  lands 
around  Guardipee  Lake  in  T.  32  N.,  R.  9  W.,  set 
aside  as  a  reservoir  site  in  connection  with  the 
irrigation  of  lands  on  the  Blackfeet  Reservation, 
and  the  lands  desired  for  this  purpose  included 
the  EI/2NW14,  sec.  11,  T.  32  N.,  R.  9  W..  which 
land  was  embraced  in  the  allotment  selection  of 
George  Bite.  The  Ei/2NWi4,  sec.  11,  T.  32  N.,  R.  9 
W.,  was  withdrawn  by  the  Department  on  October 
1,  1917,  for  the  Guardipee  Reservoir  in  connection 
with  the  Blackfeet  Project,  which  action  appears 
to  have  been  taken  under  authority  of  the  act  of 
June  25,  1910  (36  Stat.  859;  25  U.S.C.  352).  As  a 
result  of  this  action,  the  heirs  of  George  Bite,  on 
January  10,  1920,  voluntarily  relinquished  the 
lands  described  in  the  original  selection  and  selec- 
ted, in  addition  to  240  acres  of  the  original  selec- 
tion, 80  acres  described  as  the  E1/2SEI/4.  sec.  3,  T. 
32  N.,  R.  9  W.,  to  take  the  place  of  the  80  acres 
taken  for  the  Guardipee  Project.  In  this  situation, 
there  can  be  no  question  concerning  the  right  of 
the  heirs  of  George  Bite  to  receive  a  trust  patent 
for  the  240  acres  without  any  mineral  reservation. 
Although  the  matter  is  not  entirely  free  from 
doubt,  the  better  view,  in  my  opinion,  is  that  the 
heirs  are  also  entitled  to  receive  a  trust  patent  with- 
out a  mineral  reservation  for  the  80  acres  selected  in 
lieu  of  that  withdrawn  for  the  Guardipee  Project. 
Not  only  had  the  allottee  done  everything  that  he 
was  required  to  do  in  order  to  obtain  his  trust 
patent  without  a  mineral  reservation  for  the  en- 
tire 320  acres  of  land  so  that  he  was  invested  with 
the  right  to  such  a  patent,  but  the  act  under  which 
the  Department  proceeded  to  withdraw  80  acres  of 
the  allotment  for  Guardipee  Project  specifically 
declares  that  any  Indian  allottee  whose  allotment, 
or  part  thereof,  is  canceled  "shall  be  allotted  land 
of  equal  value  within  the  area  subject  to  irrigation 
by  any  such  project."  LInder  this  provision  George 
Bite,  if  he  had  actually  received  a  trust  patent 
would  have  been  entitled  to  receive  land  of  the 
same  value  as  that  taken  from  him,  and,  since  he 
woidd  have  been  the  owner  of  both  surface  and 
mineral  rights,  he  would  have  been  entitled  to  re- 
ceive like  rights  in  the  lieu  lands.  The  fact  that  a 
trust  patent  had  not  actually  issued  should  not 
prejudice  his  rights  in  this  respect.  To  hold  other- 
wise would  be  to  penalize  Bite  and  his  heirs  for 
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a  delay  not  attributable  to  them  in  any  way  but 
to  fault  resting  entirely  with  the  Department. 

J.  Reuel  Armstrong, 

Solicitor. 


Ownership  of  Unallotted  Lands  on 

THE  TuLAUP  Indian   Reservation 

IN  THE  State  of  Washington 

M-36181  February  21,  1956. 

[ndian  Lands:  Possessory  Rights 

i\lthough  the  United  States  holds  the  legal  title 
to  lands  within  an  Indian  reservation  set  aside 
by  formal  treaty  in  consideration  of  a  cession  by 
the  Indians  of  large  areas  of  land  claimed  by 
them,  the  Indians  have  the  right  of  occupancy 
of  the  reservation  lands  which  is  as  sacred  as  the 
fee  and  carries  with  it  all  of  the  beneficial  inci- 
dents of  the  fee. 

[ndian  Tribes:  Reservations— Indian  Tribes: 
Treaties 

liVhere  a  large  number  of  Indian  tribes  or  bands 
enter  into  a  treaty  with  the  United  States  which 
has  for  its  purpose  the  consolidation  on  the 
reservation  of  those  individual  members  of  the 
several  tribes  or  bands  who  desire  to  take  advan- 
tage of  the  privilege  of  settling  on  the  reserva- 
tion and  of  taking  allotments  there,  the  treaty 
does  not  constitute  a  grant  in  praesenti  of  the 
title  to  the  reservation  land  to  the  tribes  or  bands 
as  entities. 

[ndian  Tribes:  Reservations— Indian  Tribes: 
Treaties 


Jnder  such  a  treaty  the  privilege  of  removing  to 
and  enjoying  the  benefits  of  the  reservation  is 
extended  to  those  members  of  the  several  tribes 
and  bands  who  elect  to  remove  to  and  settle 
upon  the  reservation,  whereupon  they  become 
invested  with  the  full  incidents  of  Indian  title. 


ndian      Tribes: 
Treaties 


Reservations— Indian      Tribes: 


|rhe  Indian  title  to  the  unallotted  lands  on  the 
Tulalip  Indian  Reservation  in  the  State  of  Wash- 
ington, which  reservation  was  set  aside  pursuant 
ito  a  treaty  concluded  in  1855  between  the  United 
States  and  a  large  number  of  tribes  or  bands 
located  west  of  the  Cascade  Mountains,  is  now 


vested  in  the  Indians  located  on  the  reservation 
who  organized  and  incorporated  pursuant  to  the 
provisions  of  the  Indian  Reorganization  Act  of 
1934  under  the  corporate  name  of  "The  Tulalip 
I'ribes  of  the  Tulalip  Reservation." 

M(niwrau(hi?n 

To:  Commissioner  of  Indian  Affairs 

From:        The  Solicitor 

Subject:     Ownership   of   unallotted    lands   on    the 

Tulalip  Indian  Reservation  in  the  State 

of  Washington 

On  July  28,  1953,  you  requested  that  this  office 
express  an  opinion  on  the  cjuestion  of  the  owner- 
ship of  the  unallotted  lands  on  the  Tulalip  In- 
dian Reservation  in  the  State  of  Washington. 
Action  on  that  request  has  been  withheld,  chiefly 
for  the  reason  that  title  questions  of  this  kind 
present  issues  of  a  justiciable  nature  which  can 
only  properly  be  determined  by  a  court  of  compe- 
tent jurisdiction.  This  phase  of  the  matter  was 
brought  to  the  attention  of  former  Assistant  Sec- 
retary Orme  Lewis  in  a  memorandum  from  this 
office  dated  September  24,  1953,  in  which  it  was 
pointed  out  that  the  grotip  of  Indians  located  on 
the  Tulalip  Reservation  had  organized  and  in- 
corporated under  the  provisions  of  the  Indian  Re- 
organization Act  of  1934  (25  U.S.C,  sec.  476-477), 
and  that  the  incorporated  tribes  had  filed  a  suit 
with  the  Indian  Claims  Commission  in  which  the 
cjuestion  of  title  to  these  unallotted  lands  would 
probably  be  determined  (see  Case  No.  262,  Tulalip 
Tribes  Incorporated  v.  United  States  of  America) . 

Your  office,  and  also  congressional  representa- 
tives from  the  State  of  Washington,  have  never- 
theless urged  with  much  persistence  that  an  opin- 
ion be  given  by  this  office.  We  have  concluded  to 
do  so  with  the  understanding,  however,  that  the 
views  herein  expressed  are  purely  advisory,  and 
that  any  administrative  action  taken  by  your  office, 
as  a  result  thereof,  must  be  taken  with  a  full  real- 
ization that  such  views  may  or  may  not  be  sus- 
tained in  the  courts. 

The  Tulalip  Indian  Reservation  was  established 
pursuant  to  the  provisions  of  a  treaty  that  was  con- 
cluded at  Point  Elliott,  Washington  territory, 
January  2,  1855,  ratified  by  the  Senate  on  March 
8,  1859.  and  proclaimed  April  11,  1859  (12  Stat. 
927) .  The  historical  background  of  this  and  other 
similar  treaties  contemporaneously  negotiated  is 
set  forth  in  the  case  of  Duwamish  ct  al.  India7is  v. 
United  Slates,  79  Ct.  Cls.  532,  567.  Therefrom,  it 
appears  that  the  Indian  parties  to  the  treaty  occu- 
pied an  extensive  area  of  land  west  of  the  Cascade 
Mountains  in  what  is  now  the  State  of  Washing- 
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ton.  Their  tribal  organization  was  broken  up  into 
numerous  small  bands,  each  possessing  a  distinct 
Indian  name,  and  they  were  generally  designated 
as  "Canoe  Indians,"  i.e.,  they  utilized  the  waters 
of  Puget  Sotind  and  its  tributaries  in  pursuit  of 
fishing,  and  in  hunting  for  bear,  beaver,  and  other 
fur  bearing  animals,  traversing  a  wide  range  of 
territory,  and  transporting  their  catch  to  their 
individual  habitat  in  innumerable  canoes.  The 
precise  acreage  extent  of  the  lands  claimed  by  these 
Indians  is  not  known,  and  the  boundaries  of  their 
individual  villages  are  more  or  less  a  matter  of 
conjecture. 

The  rich  and  abundant  timber  lands  of  Wash- 
ington directed  emigration  thereto  as  early  as 
1850,  and  even  prior  to  that  date  a  sedulous  and 
persistent  agitation  prevailed  to  treat  with  the 
Indian  occupants  of  the  lands,  delimit  for  them  a 
separate  reservation,  and  make  available  to  white 
settlers  the  surplus  lands.  The  government  enlisted 
the  services  of  Isaac  I.  Stevens,  Governor  of  the 
Territory,  and  ex-officio  Superintendent  of  Indian 
Affairs  at  the  time,  to  negotiate  and,  if  possible, 
conclude  treaties  with  the  Indian  tribes  of  the 
Territory  looking  toward  the  establishment  of  res- 
ervations and   the  cession  of  the  surplus  lands. 

The  treaty  of  January  22,  1855,  which  is  com- 
monly known  as  the  Point  Elliott  Treaty,  is  one  of 
those  negotiated  and  concluded  by  Governor 
Stevens.  No  tribe  or  band  named  Tulalip  was  a 
party  thereto,  and  no  such  band  or  tribe  ever 
existed.  The  name  Tulalip  is  that  of  a  place  where 
one  of  the  five  reservations  was  established  pur- 
suant to  the  treaty.  The  preamble  of  the  treaty 
enumerates  twenty-two  bands  or  tribes,  while  the 
parties'  signatures  indicate  a  participation  of 
twenty-three.  The  preamble  also  states  that  the 
convention  was  made  with  the  tribes  and  bands 
named,  "and  other  allied  and  subordinate  tribes 
and  bands  of  Indians  occupying  certain  lands 
situated  in  said  Territory  of  Washington."' 


'  The   Indian   parties,   named   as  entities  and   not  as   indi- 
viduals, to  the  Point  Elliott  Treaty  were: 

"Articles  of  agreement  and  convention  made  and  con- 
cludetl  at  Muckl-te-oh,  or  Point  Elliott,  in  the  Territory 
of  Washington,  this  twenty-second  clay  of  January,  eighteen 
hundred  and  fifty-five,  by  Isaac  I.  Stevens,  governor  and 
superintendent  of  Indian  Affairs  for  the  said  Territory,  on 
the  part  of  the  United  States,  and  the  undersigned  chiefs, 
headmen  and  delegates  of  the  Dwamish,  Suquamish,  Sk- 
tahl-mish,  Sam-ahmish,  Smalh-kamish,  Skope-ahmish,  St- 
kah-mish,  Snoqualmoo,  Skai-wha-mish,  N'Quentl-ma-mish, 
Sk-tah-le-jum,  Stoluck-wha-mish,  Sno-ho-mish,  Skagit,  Kik- 
i-allus,  Swin-a-mish,  Squin-ah-mish,  Sah-ku-mehu,  Noo-wa- 
ha,  Nook-wa-chah-mish,  Me-see-c|ua-guilch,  Cho-bah-ah- 
bish,  and  other  allied  and  subordinate  tribes  and  bands 
of  Indians  occupying  certain  lands  situated  in  said  Terri- 
tory of  Washington,  on  behalf  of  said  tribes  and  duly 
authorized    by    them." 


By  Article  I  of  the  treaty,  the  Indians  ceded  to 
the  United  States  all  of  their  right,  title,  and  inter- 
est in  and  to  a  large  area  of  land  claimed  by  them, 
which  is  described  with  some  particularity  in  the 
Article.  Other  pertinent  provisions  of  the  treaty  are 
quoted  below: 

"Article  II.  There  is,  however,  reserved  for 
the  present  use  and  occupation  of  the  said 
tribes  and  bands  the  following  tracts  of  land, 
viz:  The  amount  of  two  sections,  or  twelve 
himdred  and  eighty  acres,  surrounding  the 
small  bight  at  the  head  of  Port  Madison, 
called  by  the  Indians  Noo-sohk-um;  the 
amount  of  two  sections,  or  twelve  hundred 
and  eighty  acres,  on  the  north  side  Hwhomish 
Bay  and  the  creek  emptying  into  the  same 
called  Kwilt-seh-da,  the  peninstda  at  the  south- 
eastern end  of  Perry's  Island  called  Shais- 
quihl,  and  the  island  called  Chah-choo-sen, 
situated  in  the  Lummi  River  at  the  point  of 
separation  of  the  mouths  emptying  resj^ectively 
into  Bellingham  Bay  and  the  Gulf  of  Georgia. 
All  which  tracts  shall  be  set  apart,  and  so  far 
as  necessary  stirveyed  and  marked  out  for  their 
exclusive  use;  nor  shall  any  white  man  be 
permitted  to  reside  upon  the  same  without 
permission  of  the  said  tribes  or  bands,  and  of 
the  superintendent  or  agent,  but,  if  necessary 
for  the  public  convenience,  roads  may  be 
run  through  the  said  reserves,  the  Indians  be- 
ing compensated  for  any  damage  thereby  done 
them. 

"Article  III.  There  is  also  reserved  from  out 
the  lands  hereby  ceded  the  amount  of  thirty- 
six  sections,  or  one  township  of  land,  on  the 
northeastern  shore  of  Port  Gardner,  and  north 
of  the  mouth  of  Snohomish  River,  including 
Tulalip  Bay  and  the  before-mentioned  Kwilt- 
seh-da  Creek,  for  the  pur|X)se  of  establishing 
thereon  an  agricultural  and  industrial  school, 
as  hereinafter  mentioned  and  agreed,  and  with 
a  view  of  idtimately  drawing  thereto  and  set- 
tling thereon  all  the  Indians  living  west  of  the 
Cascade  Moimtains  in  said  Territory.  Provided, 
hoxuever,  that  the  President  may  establish  the 
central  agency  and  general  reservation  at  such 
other  point  as  he  may  deem  for  the  benefit  of 
the  Indians. 

"Article  IV.  The  said  tribes  and  bands  agree  to 
remove  to  and  settle  upon  the  said  first-above- 
mentioned  reservations  within  one  year  after 
the  ratification  of  this  treaty,  or  sooner,  if  the 
means  are  furnished  them.  In  the  meantime 
it  shall  be  lawful  for  them  to  reside  upon  any 
land  not  in  the  actual  claim  and  occupation 
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of  citizens  of  the  United  States,  and  upon  any 
land  claimed  or  occupied,  if  with  the  per- 
mission of  the  owner." 

The  Tulalip  Reservation,  with  which  we  are 
here  concerned,  was  estabhshed  pursuant  to  Arti- 
cle III  above.  Although  the  President  was  author- 
ized by  the  proviso  of  Article  III  to  establish  the 
reservation  at  some  other  location,  that  authority 
was  never  exercised.  By  Executive  Order  dated 
December  23,  1873,  the  President  did,  as  he  was 
bound  to  do  by  the  treaty,  establish  the  boundaries 
of  the  Article  III  reservation.  Since  that  reserva- 
tion, and  the  smaller  ones  covered  by  Article  II 
of  the  Treaty  were  set  aside  in  consideration, 
among  other  things,  of  the  extinguishment  of  the 
Indian  title  to  a  much  larger  area  of  land,  the 
lands  comprising  these  reservations  became  firmly 
impressed  with  compensable  Indian  title.  The 
United  States,  it  is  true,  continued  to  hold  the 
legal  title,  and  the  power  to  control  and  manage 
the  affairs  of  the  Indians,  but  the  Indians  who 
settled  on  the  reservation  held  the  right  of  occu- 
pancy which  our  courts  have  uniformly  and  con- 
sis'tently  held  is  as  sacred  its  the  fee,  together  with 
all  of  its  beneficial  incidents.  See  United  States  v. 
Shoshone  Tribe,  299  U.S.  476  and  304  U.S.  Ill, 
United  States  v.  Santa  Fe  Pacific  R.  Co.,  314  U.S. 
•339. 

There  can  thus  be  no  doubt  that  the  Indian 
title  extended  to  each  and  every  acre  of  land  in 
he  Tulalip  Reservation.  The  question  here,  how- 
ever, is  whether  the  beneficiaries  of  that  title  today 
ire  all  of  the  tribes  or  bands  who  were  parties  to 
:he  treaty,  or  the  Indians  who  actually  settled  on 
':he  reservation,  took  allotments  thereon  as  pro- 
►■ided  for  in  the  treaty,  and  subsequently  organized 
md  incorporated  as  the  Tulalip  Tribes. 

At  a  casual  glance,  the  decision  of  the  Court  of 
Claims  in  the  case  of  the  Qiiinaielt  Tribe  of  In- 
lians  V.  United  States,  102  Ct.  Cls.  822,  would  seem 
o  require  that  this  question  be  answered  in  favor 
>f  all  of  the  tribes  or  bands  that  were  parties  to 
he  Point  Elliott  Treaty,  or  who  were  the  benefi- 
:iaries  of  its  provisions.  That  action  was  brought  by 
he  "Quinaielt  Tribe,"  and  involved  a  claim  for 
;ompensation  arising  out  of  the  erroneous  location 
if  the  northern  boundary  of  the  Quinaielt  Reserva- 
ion,  which  had  been  established  pursuant  to  the 
jrovisions  of  a  treaty  also  negotiated  by  Governor 
itevens  (12  Stat.  971),  and  containing  provisions 
imilar  to  those  contained  in  the  Point  Elliott 
Treaty.  The  treaty  was  entered  into  by  the  United 
itates,  and  the  different  tribes  and  bands  of  the 
Quinaielt  and  Quileute  Indians.  The  main  ob- 
ectives  of  the  treaty,  like  that  of  the  treaty  of 
'oint   Elliott,   was   to  extinguish    the   Indian    title 


to  large  areas  of  land,  and  to  consolidate  the  In- 
dians on  a  central  reservation.  By  an  act  of  March 
4,  1911  (36  Stat.  1345),  the  treaty  was  modified 
and  extended  to  provide  for  allotments  on  the 
Quinaielt  Reservation: 

"*  *  *  to  all  members  of  the  Hoh,  Quileute, 
O/.ette  or  other  tribes  of  Indians  in  Washing- 
ton who  are  affiliated  with  the  Quinaielt  and 
Quileute  tribes  in  the  treaty  of  July  first, 
eighteen  hundred  and  fifty-five,  and  January 
twenty-third,  eighteen  hundred  and  fifty-six, 
and  who  may  elect  to  take  allotments  on  the 
Quinaielt  Reservation  rather  than  on  the 
reservations  set  aside  for  these  tribes:    *   *   *" 

As  pointed  out  in  Halbert  v.  United  States,  283 
U.S.  753,  758,  the  reference  to  other  reservations 
is  explained  by  the  fact  that  some  small  reserva- 
tions had  been  set  aside  theretofore  for  particular 
villages  of  the  Hoh,  Quileute,  Ozette,  Quit,  Che- 
halis,  and  other  fish  eating  tribes,  but  these  reser- 
vations were  in  some  instances  limited  to  640 
acres  and  were  in  no  instance  large  enough  to 
provide  allotments  to  more  than  a  small  fraction 
of  the  Indians  thereon.  In  this  situation,  the  Gov- 
ernment contended  that  the  so-called  Quinaielt 
tribe,  which  consisted  of  the  Indians  who  had 
settled  on  the  Quinaielt  Reservation  and  took  al- 
lotmenits  there,  was  not  entitled  to  recover  because, 
under  the  Treaty  and  the  Executive  Order  estab- 
lishing the  reservation,  other  tribes  were  entitled 
to  an  interest  in  the  reservation.  Agreeing  with 
that   contention,    the   Court   of  Claims  said: 

"The  treaty  was  entered  into  with  both  the 
Quinaielts  and  the  Quillehutes,  and  article  VI 
of  it  provided  that  these  tribes  might  be  con- 
solidated with  other  friendly  tribes  or  bands 
for  the  piupose  of  occupying  and  enjoying  the 
reservation;  hence,  when  the  Executive  Order 
establishing  the  resei"vation  was  issued,  act- 
ing under  the  authority  of  article  VI,  it  set 
aside  the  reservation  not  only  for  the  Quin- 
aielts and  the  Quillehutes,  but  also  for  the 
Hohs,  Quits,  and  other  tribes  of  fish-eating 
Indians  on  the  Pacific  Coast.  And  the  Supreme 
Court  held  in  Halbert  v.  United  States,  283 
U.S.  753,  that  the  Chehalis,  Chinook,  and 
Cowlitz  tribes  were  entitled  to  equal  rights  in 
the  reservation  because  they  came  within  the 
designation  of  fish-eating  Indians  on  the 
Pacific  Coast. 

"It  is  plain,  therefore,  that  the  Quinaieks  are 
not  entitled  to  exclusive  rights  in  the  reserva- 
tion. The  Quillehutes,  Hohs,  Quits,  Chehalis, 
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Chinook,  and  Cowlitz  tribes  are  also  entitled 
to  an  interest  therein." 

It  is  to  be  observed  that  in  reaching  the  lore- 
going  conclusion,  the  Court  of  Claims  relied  on 
the  decision  of  the  Supreme  Court  in  Halbert  v. 
United  States,  283  U.S.  753.  However,  I  find 
nothing  in  that  decision  which  lends  support  to 
the  proposition  that,  in  entering  into  these  itreaties, 
the  contracting  parties  intended  to  vest  in  the 
treaty  bands  or  tribes,  as  entities,  the  title  to  the 
treaty  reservation  lands.  This  would  mean,  ot 
course,  that  the  treaty  operated  as  a  grant  in 
praesenti  of  the  reservation  lands  to  the  several 
treaty  tribes  or  bands.  The  Halbert  case  did  not 
deal  with  this  point.  It  dealt  with  the  rights  of 
individual  Indians  to  receive  allotments  on  the 
Quinaielt  Reservation,  and  the  principal  ques- 
tion was  whether  their  rights  were  dependent  upon 
residence  on  the  reservation.  The  Supreme  Court 
held  that  residence  on  the  reservation  was  not 
necessary.  Any  other  conclusion  would  have  de- 
feated the  very  purpose  of  the  treaty  which  was  to 
gather  and  commingle  the  members  of  the  several 
tribes  on  a  reservation,  the  boundaries  of  which 
were  yet  to  be  fixed  for  the  benefit  of  many  In- 
dians who  resided  elsewhere.  The  important  thing 
was  that  the  individual  should  possess  the  bloocl 
of  some  one  or  more  of  the  several  tribes  or  bands 
who  were  parties  to  the  treaty  in  order  that  they 
might  qualify  for  and  enjoy  the  benefits  of  the 
reservation.  There  was  clearly  no  present  grant  of 
title  to  any  particidar  tribe  or  band. 

The  Tulalip  Reservation  was  unquestionably 
established  for  the  benefit  of  all  of  the  tribes  and 
bands  who  were  parties  to  the  treaty.  The  ob- 
vious purpose  of  the  treaty,  however,  was  not  to 
remove  tribal  entities  intact,  but  to  gather  or  con- 
solidate the  individual  members  of  the  treaty 
groups  who  desired  to  avail  themselves  of  the 
privilege  on  the  reservation.  Each  and  every  in- 
dividual member  of  the  several  tribes  or  bands  was 
privileged  to  settle  upon  the  reservation.  None  of 
them,  however,  was  required  so  to  do.  In  essence, 
the  treaty  constituted  nothing  more  than  an  offer 
to  each  individual  member  of  the  several  tribes, 
which  they  were  privileged  to  accept  or  reject. - 
Those  who  accepted  became  vested  with  the  full 
incidents  of  Indian  title.  Those  who  did  not  accept, 
and  chose  to  remain  where  they  were,  or  move 
elsewhere,    cannot    be    properly    regarded    as    in- 

-See  and  compare  United  States  v.  Santa  Fe  Pacific  R.  Co., 
314  U..S.  .3.39.  in  which  it  was  held  that  a  reservation  estab- 
lished by  an  Act  of  Congress,  for  the  benefit  of  the  Indians 
of  the  Colorado  River  and  its  tributaries,  constituted  an 
offer  by  the  Government  to  the  Indians  which  they  were 
privileged   to   accept  or  reject. 


vested  with  any  enforceable  right  either  in  them- 
selves or  in  their  posterity. 

No  particular  tribe  or  band,  as  an  entity,  re- 
moved to  the  reservation.  The  individuals  who  did 
remove  possessed  the  blood  of  some  one  or  more 
of  the  treaty  tribes  or  bands,  and  hence  were  truly 
representative  of  the  treaty  tribes  and  bands.  In- 
deed, the  situation  at  Tulalip  is  not  unusual  in 
this  respect.  Much  the  same  situation  developed 
in  other  instances  as  a  result  of  the  National  policy 
of  gathering  or  consolidating  Indians  on  reserva- 
tions in  disregard  of  tribal  or  band  ties,  and,  in 
common  parlance,  the  amalgamated  group  com- 
monly became  known  as  a  Confederated  Tribe  or 
as  Confederated  Tribes.  Congressional  sanction 
of  this  practice  is  in  fact  found  in  the  Indian  Re- 
organization Act  of  1934,  which  permitted  the 
Indians  residing  on  any  one  reservation  to  orga- 
nize and  incorporate,  and  pursiutnt  to  which  the 
Indians  on  the  Tidalip  Reservation  organized  and 
incorporated  under  the  corporate  name  of  "The 
Tulahp  Tribes  of  the  Tulalip  Reservation." 

While  it  is  my  opinion  that  the  Indian  title,  as 
defined  above,  to  the  imallotted  lands  on  the  Tula- 
lip Reservation  is  now  vested  in  the  Ttilalip  Tribes, 
I  must  reiterate  that  questions  of  this  nature  can 
effectively  be  determined  only  by  a  court  of  com- 
petent jtuisdiction. 

Edmund  T.  Fritz, 

Acting  Solicitor. 
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Indians:  Generally— Claims  against  the  United 
.States:    Generally 

Under  section  3  of  the  act  of  June  30,  194.5  (59 
Stat.  265)  ,  claims  or  demands  by  individual 
Sioux  Indians  against  the  United  States  for  per- 
sonal property  losses  are  barred  unless  a  claim 
or  demand  was  filed  with  the  Office  of  Indian 
Affairs  on  or  before  June  30.   1955. 

Indians:  Generally— Claims  against  the  United 
States:    Generally 

Since  all  of  the  original  claimants  had  been  identi- 
fied prior  to  the  enactment  of  the  act  of  June  30, 
1945,  and  were  in  the  position  of  having  had 
claims  filed  for  them,  and  since  the  overwhelm- 
ing majority  of  the  original  claimants  were  de- 
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ceased  at  the  time  ot  the  enattment,  the  statutory 
bar,  as  a  practical  matter  operates  against  heirs 
and  devisees  who  had  not  been  identified  so  as 
to  put  tliem  in  the  |x>sition  ot  filing  a  claim  or 
making  a  demand  on  or  betore  June  .SO,   1955. 

Meniorandinn 

To:  Commissioner  ot  Indian  Affairs 

From:        Solicitor 

Subject:     Statutory     time    limit    on    payment    ot 

claims  under  act  ot    fune   30,    194,5    (59 

Stat.   265) 

A  question  has  been  raised  as  to  whether  claims 
may  be  honored  tor  payments  authorized  by  the 
act  of  June  30,  1945  (59  Stat.  265),  where  the 
claimant  had  not  been  identified  so  that  the  Office 
of  Indian  Affairs  had  no  notice  of  the  claim  on 
or  before  June  30,  1955,  or  an  actual  claim  was 
filed  by  or  on  behalf  of  a  bona  fide  claimant  on 
or  before  that  date. 

It  is  my  opinion  that  such  a  claim  or  demand 
is  barred  by  that  part  of  section  3  of  the  1945 
act  which  reads: 

"Every  claim  or  demand  for  payment  of  the 
individual  awards  made  pursuant  to  said  Act 
of  May  3,  1928,  shall  be  forever  barred  unless 
such  claim  or  demand  shall  be  filed  with  the 
Office  of  Indian  Affairs  within  ten  years  after 
the  date  of  the  approval  of  this  Act.  The 
Secretary  of  the  Interior  shall  cause  diligent 
investigation  and  inquiry  to  be  made  for  the 
purpose  of  identifying  all  persons  entitled  to 
share  in  the  distribution  of  any  such  award, 
including  the  heirs  or  devisees  of  deceased 
claimants." 

The  act  of  June  30,  1945  (59  Stat.  265)  ,  author- 
"lized  an  appropriation  of  |101,630  for  the  payment 
to  certain  individual  Sioux  Indians,  their  heirs  or 
devisees,  in  full  settlement  and  satisfaction  of  their 
claims  against  the  United  States  tor  personal  prop- 
erty losses  as  found  and  determined  by  the  Secre- 
tary of  the  Interior  on  November  4,  1944,  pursuant 
to  the  act  of  May  3,  1928  (45  Stat.  484) .  The 
authorized  appropriation  was  made  by  an  item 
contained  in  the  First  Deficiency  Appropriation 
\ct,  1946  (59  Stat.  632.  647).  In  the  report  dated 
March  30,  1945,  of  the  Secretary  ot  the  Interior 
an  H.R.  378,  which  became  the  act  of  June  30, 
1945  (see  Sen.  Rep.  No.  315,  79th  Cong.  Ist  sess.) , 
the  background  of  this  legislation  is  set  forth  as 
follows: 

"The  Sioux  Indians  began  asserting  claims 
for  personal  property  losses  in  the  latter  part  of 


the  nineteenth  century,  and  prior  to  the  pass- 
age of  the  Act  of  May  3,  1928,  the  Congress  ap- 
propriated the  aggregate  sum  of  |4 16,260  in 
settlement  of  such  claims.  (See  the  Acts  of 
March  2,  1889,  25  Stat.  888,  899;  January  19, 
1891,  26  Stat.  720;  March  3,  1891,  26  Stat. 
989,  1002;  March  3,  1903,  32  Stat.  1031,  1074; 
June  21,  1906,  34  Stat.  325,  374.)  The  Acts  of 
March  2,  1889,  and  January  19,  1891,  required 
the  Indians  to  accept  the  payments  made  there- 
under in  full  satisfaction  for  all  personal  prop- 
erty losses  suffered  by  them,  and  in  pinsuance 
of  this  requirement  the  Indians  expressly  re- 
leased all  further  claims  or  demands  against 
the  United  States  for  such  property  losses. 
Despite  these  appropriations  and  the  releases 
mentioned,  the  Indians  continued  to  complain 
that  they  had  not  been  fully  compensated  for 
property  losses.  (See  Senate  Report  No.  449, 
62d  Congress,  2d  session.)  1  heir  complaints 
led  to  the  passage  of  the  Act  of  May  3,  1928, 
authorizing  a  general  investigation  of  the 
losses. 

"Early  in  1932  the  claims  for  personal  prop- 
erty losses  filed  under  the  Act  of  May  3,  1928, 
were  adjudicated.  Only  an  inconsiderable 
number  were  allowed,  the  balance  of  the 
claims  being  disallowed.  A  report  thereon  was 
made  to  the  Congress  on  December  13,  1932 
(Senate  Document  No.  152,  72nd  Congress,  2d 
session)  ,  with  the  recommendation  that  119,- 
357  be  appropriated  to  pay  the  claims  al- 
lowed. This  appropriation  was  authorized  by 
the  Act  of  February  16,  1933  (47  Stat.  818), 
and  made  by  the  Act  of  March  4,  1933  (17 
Stat.    1602,    1609). 

"The  attorneys  for  the  claimants  promptly 
filed  objections  to  the  disallowance  of  the 
claims  by  this  Department  and  continued  to 
object  to  the  alleged  injustice  of  the  adjudica- 
tion until  on  March  14,  1939,  in  a  letter  to 
Hon.  Francis  Case,  House  of  Representatives, 
this  Department  agreed  to  a  reexamination  ot 
the  claims  for  jiersonal  property  losses.  Over 
a  period  of  almost  five  years  a  thorough  and  ex- 
haustive study  of  all  available  information  and 
evidence  gleaned  from  all  available  sources 
was  made  in  connection  with  the  reexam- 
ination of  these  claims.  The  reexamination 
was  completed  and  submitted  to  me  by  the 
Assistant  Commissioner  ot  Indian  Affairs  on 
.September  1,  1944,  and  the  conclusions  and 
findings  were  approved  on  November  4,  1944. 
It  was  found  that  an  additional  sum  of  .flOl,- 
630  should  be  awarded  the  claimants.  As  the 
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report  of  the  Assistant  Commissioner  ot  Indian 
Affairs,  which  is  enclosed  and  made  a  part  ot 
this  Rejx)rt,  contains  a  detailed  history  of  the 
claims,  including  the  reasons  for  the  reexam- 
ination thereof  and  the  evidence  bearing  on 
the  allowance  or  disallowance  of  such  claims, 
a  restatement  of  the  findings  and  recommenda- 
tions is  not  needed  here." 

The  losses  of  personal  property  (chieHy  Indian 
ponies)  occurred  during  the  Sioux  Indian  War 
some  80  years  ago.  The  original  claimants,  nimi- 
bering  in  excess  of  1,000,  together  with  the  amount 
to  which  each  was  entitled,  were  identified  and 
determined  in  the  November  4,  1941,  findings  and 
recommendations  of  the  Secretary.  Since  the  vast 
majority  of  the  original  claimants  were  deceased, 
the  difficult  problem  confronting  the  Department 
and  the  Congress  related  to  the  distribution  of  the 
awards  to  the  heirs  and  devisees  of  deceased  claim- 
ants. To  meet  this  problem,  the  Secretary  recom- 
mended, and  his  recommendation  was  adopted  by 
the  Congress,  that  authority  be  conferred  on  the 
Secretary  to  distribute  the  amounts  awarded  to 
the  claimants  and  "to  ascertain  the  heirs  or  de- 
visees of  deceased  claimants."  It  was  also  found 
that  a  time  limitation  should  be  placed  on  the 
distribution  process.  Accordingly,  the  Secretary 
recommended  and  the  Congress  adopted  the  pro- 
vision quoted  above  from  section  3  barring  every 
claim  or  demand  not  filed  or  made  within  10  years 
after  the  date  of  the  approval  of  the  act.  The 
reasons  given  by  the  Secretary  for  including  this 
provision  in  the  bill,  as  taken  from  his  report  of 
March   -50,   1945,  were: 

"The  inclusion  in  the  bill  of  the  foregoing 
provisions  is  deemed  necessary  in  order  to 
accord  a  degree  of  finality  to  all  claims  arising 
under  the  act  of  May  S,  1928.  The  records  of 
this  Department  show  that  at  the  present  time 
there  remain  unpaid  and  unclaimed  balances 
of  prior  awards  made  under  the  act  of  May  3, 
1928,  in  instances  where  a  claimant  or  his 
heirs  cannot  be  detennined  or  identified.  The 
evidence  strongly  indicates  that  such  balances 
never  will  be  claimed  or  paid.  In  view  of  the 
number  of  claimants  to  whom  awards  have 
been  made  and  the  fact  that  the  overwhelming 
majority  of  such  claimants  are  now  deceased, 
it  seems  inconceivable  that  there  will  not  be  a 
number  of  instances  in  which  the  claimant 
died  intestate  without  heirs  or  in  which  his 
heirs  cannot  now  be  identified.  A  period  of 
10  years  would  be  sufficient  time  to  ascertain 
if  all  persons  or  their  heirs  having  an  inter- 
est in  the  awards  made  can  be  determiined  or 


identified  and  the  funds  disbursed  to  them. 
The  suggested  amendment  woidd  permit  the 
unpaid  balance  of  all  awards  made  under  the 
act  of  May  3,  1928,  which  have  been  or  may 
be  found  impossible  of  disbursement,  to  be 
returned  to  the  United  States  Treasury,  and 
would  bring  about  the  much-to-be  desired 
re>idt  of  making  completely  final  the  adjudica- 
tion and  payment  of  all  claims  filed  under  the 
act  of  May  3,  1928."  (Sen.  Rep.  No.  .31.5,  79th 
Cong.  1st  sess.,  pp.  3,  4.) 

Fiom  the  foregoing  statement,  as  well  as  from 
the  language  of  section  3  itself,  it  is  quite  clear 
that  the  Congress  intended  to  bring  the  distribu- 
tion process  to  an  end  within  the  10-year  period 
and  to  return  to  the  United  States  Treasury  at  the 
end  of  that  period  the  unpaid  balances  of  all 
awards  for  which  no  claim  had  been  filed  or  for 
which  no  demand  had  been  made.  Since  all  of 
the  original  claimants  had  been  identified  prior 
to  enactment  of  the  act  of  June  30,  1945,  and  were 
in  the  position  of  having  had  claims  filed  for 
them,  the  statutory  bar  woiUd  not  operate  against 
any  such  an  original  claimant  who  might  possibly 
at  this  late  date  be  alive  and  unpaid.  As  a  prac- 
tical matter,  therefore,  the  statutory  bar  affects  only 
heirs  or  devisees  who  have  not  been  identified  so 
as  to  put  them  in  the  position  of  filing  a  claim  or 
making  a  demand. 

Under  authority  of  the  act  of  June  30,  1945, 
supra,  the  Office  of  Indian  Affairs  undertook  to 
determine  the  individual  Indians  entitled  to  par- 
ticipate in  the  distribution  of  the  awards  and  to 
file  claims  for  them.  This  office,  through  an  Ex- 
aminer of  Inheritance,  has  succeeded  to  this  task, 
but  he  has  not  been  able  to  complete  the  determi- 
nation of  the  identity  of  all  claimants  to  awards. 
We  have  recently  been  furnished  with  completed 
claims  in  69  estates.  Upon  examination  of  these 
claims,  we  find  that  the  claimants  in  20  cases  were 
identified  on  or  prior  to  June  30,  1955.  These 
claims  may,  therefore,  be  processed  for  payment. 
The  claimants  in  the  remaining  49  cases  were  not 
identified  until  after  June  30,  1955,  and  there  is 
now  no  authority  for  their  payment  without  fur- 
ther legislation  by  the  Congress.  The  claims  in 
these  69  cases  are  returned  herewith  for  disposi- 
tion accordingly. 

Legislation  is,  of  course,  necessary  in  order  to 
continue  the  distribution  of  the  awards  and  to 
continue  the  availability  of  the  unexpended  bal- 
ance of  the  appropriation  made  by  the  First  De- 
ficiency Appropriation  Act,   1946. 

Edmund  T.  Fritz, 

Acting  Solicitor. 
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Indian  Lands:  Descent  and  Distribution:  Generally. 

A  person  disqualified  by  statute  from  inheriting 
in  the  estate  of  his  ancestor  shall  be  regarded  as 
having  predeceased  the  ancestor,  and  the  inheri- 
tance shall  be  cast  accordingly  in  the  decedent's 
next  of  kin  who  are  otherwise  qualified. 

Indian  Tribes:  Membership— Indian  Lands:  De- 
scent and  Distribution:  Generally. 

Under  a  statute  providing  that  the  names  of  cer- 
tain classes  of  persons  shall  be  placed  on  the 
tribal  membership  roll  and  providing  further 
that  only  enrolled  members  shall  be  entitled  to 
inherit,  an  apparent  heir  may  be  unenrolled  at 
the  date  of  his  ancestor's  death  and  yet  be  en- 
titled to  enrollment  as  a  matter  of  right,  thus 
becoming  qualified  to  inherit. 

Memorandum 

To:  Mr.  A.  F.  Joy,  Examiner  of  Inheritance, 

Portland,  Oregon 
From:       The  Solicitor 
Subject:    Devolution  of  Yakima  Indian  estates 

We  have  considered  the  memorandum  from  Ex- 
aminer of  Inheritance  R.  J.  Montgomery,  dated 
July  28,  1955,  in  which  he  presented  a  number  of 
questions  regarding  the  devolution  of  estates  of 
deceased  Yakima  Indians.  These  questions  arise  as 
a  result  of  section  7  of  the  act  of  August  9,  1946 
(60  Stat.  968,  25  U.S.C,  1952  ed.,  sec.  607),  here- 
after referred  to  as  the  Yakima  Act,  which  reads  as 
follows: 

"Hereafter  only  enrolled  members  of  the 
Yakima  Tribes  of  one-fourth  or  more  blood  of 
such  tribes  shall  take  by  inheritance  or  by  will 
any  interest  in  that  part  of  the  restricted  or 
trust  estate  of  a  deceased  member  of  such 
tribes  which  came  to  the  decedent  through  his 
meml>ership  in  such  tribes  or  which  consists 
of  any  interest  in  or  the  rents,  issues,  or  profits 
from  an  allotment  of  land  within  the  Yakima 
Reservation  or  within  the  area  ceded  by  the 
treaty  of  June  9,  1855  (12  Stat.  951),  except 
that  a  surviving  spouse  of  less  than  one-fourth 
of  the  blood  of  the  Yakima  Tribes  may  receive 
by  inheritance  or  devise  the  use  for  life  of 
one-half  of  the  restricted  or  trust  lands  of  the 
decedent  located  within  the  Yakima  Reserva- 


tion  or   within    the    area   ceded    by   the   said 
treaty  of  June  9,  1855." 


While  the  questions  presented  in  Mr.  Mont- 
gomery's memorandum  are  in  part  hypothetical,  a 
concrete  situation  is  noted  involving  the  estate  of 
Virgil  Fred  Jensen,  Yakima  No.  1297,  who  appar- 
ently died  intestate  on  June  4,  1953,  at  the  age  of 
64  years,  while  a  resident  of  the  State  of  Washing- 
ton. It  is  reported  that  this  decedent  was  survived 
by  his  wife,  four  children  by  a  former  marriage,  a 
brother  and  a  sister,  and  by  a  grandcliild  who  is 
the  issue  of  one  of  the  decedent's  living  children. 
Except  as  limited  by  the  enrollment  and  blood  re- 
quirements of  the  Yakima  Act,  the  decedent's  prop- 
erty would  be  distributed  in  accordance  with  the 
applicable  State  laws  of  descent.' 

Section  7  of  the  Yakima  Act  contains  disqualify- 
ing provisions  which  prevent  individuals  who  may 
be  the  next  of  kin  of  a  deceased  member  of  the 
Yakima  Tribes  from  inheriting  if  they  do  not  meet 
the  requirements  specified  in  the  act.  Therefore, 
since  the  decedent's  four  children  apparently  do 
not  possess  the  quantum  of  Yakima  Indian  blood 
required  by  section  7,  they  are  ineligible  to  take 
that  part  of  the  decedent's  restricted  Yakima  estate 
which  they  would  normally  have  shared  under  the 
Washington  statutes  of  descent  with  the  decedent's 
surviving  widow.^  Since  the  widow  is  reported  to  be 
qualified  under  the  Yakima  Act,  she  is  entitled  to 
inherit  the  interest  granted  to  her  under  the  Wash- 
ington law.  That  brings  us  to  Mr.  Montgomery's 
first  query— who  is  entitled  to  the  remaining  por- 
tion of  the  decedent's  estate  which  came  to  him 
through  his  membership  in  the  Yakima  Tribes,  or 
which  consists  of  any  interest  in  an  allotment  of 
land  within  the  Yakima  Reservation  or  within  the 
area  ceded  by  the  treaty  of  June  9,  1855,  supra. 
.Specifically,  should  such  interest  pass  under  the 
laws  of  descent'  to  decedents  granddaughter,  who 


'  2,'j  U.S.C.  1952  ed..  sec.  MS. 
-RCW  11.04.020   (1)  . 

■'The  Wa,shington   laws  of  dcsceiu    (RC:W    11.04.020)    pro- 
vide  in   part  as  follows: 

"When  any  person  dies  seizeil  of  any  lands,  tenements  or 
hereditaments,  or  any  right  thereto,  or  entitled  to  any 
interest  therein,  in  fee  simple,  or  for  the  life  of  another, 
as  his  separate  estate,  not  having  devised  the  same,  they 
shall  descend  subject   to   the  debts  as  follows: 

"Firsi:  If  the  decedent  lea\es  a  sur\iving  husband  or  wife 
and  only  one  child,  or  the  lawful  issue  of  one  child,  in 
ec|iial  shares  to  the  surviving  husband  or  wife,  and  child, 
or  issue  of  such  child.  If  the  decedent  leaves  a  surviving 
husband  or  wife,  and  more  than  one  child  living,  or  one 
child  living  and  the  lawful  issue  of  one  or  more  deceased 
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apparently  meets  the  eligibility  requirements  of 
the  Yakima  Act  but  who  is  the  issue  of  one  of  the 
above  disqualified  living  children  of  the  decedent, 
or  should  such  interest  go  to  the  decedent's  brother 
and  sister  who  are  likewise  qualified  to  take  as 
heirs  under  the  Yakima  Act. 

Examiner  Montgomery  did  not  state  what  the 
general  practice  has  been  under  the  Yakima  Act 
regarding  those  estates  where  a  decedent's  next  of 
kin  were  found  to  be  disqualified  as  heirs.  How- 
ever, it  has  been  noted  from  correspondence  and 
copies  of  decisions  in  some  decided  Yakima  pro- 
bate cases  that  in  the  event  of  the  ineligibility  of  a 
decedent's  close  surviving  relatives  to  take  as  heirs, 
the  descent  has  been  cast  imder  the  State  laws  of 
descent  upon  more  remote  kindred  who  do  meet 
the  requirements  of  the  Yakima  Act.^  In  these  cases 
the  next  of  kin  who  are  disqualified  necessarily 
woidd  have  to  be  regarded  as  having  predeceased 
the  decedent,  thereby  moving  the  more  remote 
kindred  into  position  as  the  decedent's  qualified 
heirs  at  law. 

In  reading  section  7  of  the  Yakima  Act  it  is  ap- 
parent that  the  intention  of  the  Congress  is  to  pre- 
serve in  the  enrolled  members  of  the  Yakima  Tribes 
of  one-fourth  or  more  blood  of  such  tribes  the  in- 
terest in  lands,  rents,  issues,  or  profits  described 
therein.  Such  requirement  is  applicable  to  heirs 
and  devisees  alike.  The  exception  relating  to  a 
sui-viving  spouse  of  less  than  the  said  blood  require- 
ment is  not  involved  in  this  case. 

As  to  those  who  meet  the  eligibility  requirements 
of  the  Yakima  Act  we  must  turn  to  the  laws  of  the 
State  of  Washington  to  determine  the  appropriate 
heirs  of  an  intestate.  Those  laws  provide  first  for 

children,  one-third  to  the  surviving  husband  or  wife,  and 
the  remainder  in  equal  shares  to  his  children  and  to  the 
lawful  issue  of  any  deceased  child  by  right  of  representa- 
tion. If  there  is  no  child  of  the  decedent  living  at  his 
death,  the  remainder  goes  to  all  of  his  lineal  descendants; 
and  if  all  the  descendants  are  in  the  same  degree  of  kin- 
dred to  the  decedent,  they  share  equally,  otherwise  they 
take  according  to  the  right  of  representation. 

"Second:    If   the   decetlent   leaves   no   issue   the  esLite  goes 
in  equal  shares  to  the  surviving  liusband  or  wife,  and  to 
the  decedent's  father  and  mother,   if   both   survive,  or   to 
the  smviving  father  or  mother  in  case  only  one  survives 
the  decedent.  If  there  is  no  father  nor  mother,  then  one- 
half  goes   in   equal   shares   to   the   brothers  and   sisters  of 
the  decedent  and  to  the  children  of  any  deceased  brothers 
or  sisters,  by  right  of  representation  *  *   *." 
'See  letter  of  January  22,   1948,  from  the  Assistant  Com- 
missioner  of    Indian    Affairs    to    Congressman    Hal    Holmes, 
with  a  copy  to  foriner  Examiner  Bruce   1057-48)  ;   Estate  of 
Benjamin   Jarvis,   where  collateral   relatives   t<K)k,   since   that 
decedent's  child  was  disqualified    (1596-52)  ;   and   the  Estate 
of  Agnes   Teaius  Clydehawks   Scott,   where  a  cousin   related 
in    the   fifth   degree    took,    upon    the   disqualification    of   de- 
cedent's aunt    (5431-50) . 


descent  of  the  estate  to  lineal  descendants  and  if 
there  be  none  then  to  collateral  heirs.  In  giving 
effect  to  these  laws  I  beUeve  that  the  estate  must  be 
shared  by  the  wife  of  the  deceased  and  his  grand- 
daughter. 

The  fact  that  the  granddaughter  must  claim 
through  one  of  the  decedent's  children  who  is  dis- 
qualified from  inheriting  the  proj>erty  by  the  Ya- 
kima Act  is  not  a  bar.  The  inability  of  heirs  lack- 
ing at  least  one-fourth  blood  of  the  Yakima  Tribes 
under  the  Yakima  Act  to  inherit  tlie  property  de- 
scribed in  that  act  is  similar  to  the  inability  of  an 
alien  to  inherit  from  a  citizen  at  common  law-  In 
Abra7ns  v.  State,  88  Pac.  327  (1907),  the  Supreme 
Court  of  Washington  stated  that: 

"Because  of  lack  of  inheritable  blood  in  aji 
alien,  it  was  originally  the  rule  at  common  law 
that  an  alien  could  not  inherit  from  a  citizen 
nor  could  the  citizen  inherit  from  an  alien. 
2  Cyc.  94-96.  By  St.  11  and  12  Wm.  Ill,  c.  6, 
however.  Parliament,  in  the  year  1700,  removed 
the  common-law  disability  from  natural  bom 
subjects  claiming  descent  from,  through,  or 
under  alien  ancestors,  so  that  such  subjects 
might  thereafter  inherit  from  their  alien  ances- 
tors. *  *  *  This  statute,  having  been  en- 
acted prior  to  the  separation  of  the  American  J 
colonies  from  the  mother  country,  has  become 
a  part  of  the  common  laws  of  this  state,  except 
in  so  far  as  it  has  been  supplanted  by  our 
Constitution  or  statutory  enactments.  Under 
this  rule  and  without  the  provisions  of  our 
Constitution,  a  citizen  could  inherit  from  an 
alien  an  estate  held  by  such  alien  at  the  date 
of  his  death,  even  though  it  had  been  de- 
feasible (in  the  hands  of  the  alien) .  When  our 
Constitution  conferred  upon  aliens  the  right 
to  inherit,  we  interpret  it  to  have  conferred 
upon  them  a  full  and  complete  right  of  inheri- 
tance, which  would  imply  not  only  the  right  in 
themselves  to  receive  by  such  inheritance  from 
a  citizen,  but  also  to  receive  by  inheritance 
from  an  alien."  [Parenthetical  language  sup- 
plied.] 

While  no  decisions  by  the  courts  of  the  State  of 
Washington  have  been  found  for  the  proposition 
that  a  remote  heir  may  take  an  inheritance  even 
though  such  party  must  trace  his  right  of  heirship 
through  one  incapable  of  taking,  there  are  cases 
in  the  courts  of  other  States  to  that  effect.  In  /Jo.v. 
V.  Wertz,  172  Pac.  968  (Okla.,  1918),  cert,  denied  j 
248  U.S.  570,  the  inheritance  of  allotted  lands  of  a 
Creek  Freedman  who  died  intestate  without  issue 
was  involved.  The  closest  descendants  of  the  inte 
state  were  two  brothers,  cousins  of  the  intestate, 
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One  of  the  brothers  was  living,  the  other  deceased, 
but  both  had  living  children.  The  two  brothers, 
Cherokee  Freedmen,  would  have  inherited  the  in- 
testate's allotment  if  both  were  living  and  not 
barred  because  of  their  noncitizenship  in  the  Creek 
Nation.  However,  that  bar  of  noncitizenship  in  the 
Creek  Nation  did  not  apply  to  the  offspring  of  the 
brothers  who  were  Creek  citizens  through  maternal 
blood.  The  court  found  that  tlie  offspring  of  the 
brothers  took  the  Creek  allotment  of  the  intestate 
saying  that  the  fact  that  such  heirs  must  trace  their 
kinship  to  the  intestate  through  noncitizen  blood 
was  not  a  bar  to  inheriting  the  allotted  lands. '  So  in 
the  present  case  the  fact  that  the  granddaughter  of 
the  intestate  must  trace  her  kinship  through  a 
parent  who  was  incapable  of  inheriting  under  tlie 
Yakima  Act  should  not  be  a  bar  to  her  inheriting 
the  allotment  under  the  laws  of  descent  of  the  State 
of  Washington. 


II 


The  remaining  portion  of  Mr.  Montgomery's 
memorandum  deals  primarily  with  the  possible  in- 
heritance rights  in  a  decedent's  estate  of  persons 
who  may  be  enrolled  in  the  future  with  the  Yakima 
tribes,  some  of  whom  may  not  yet  be  born.  Upon 
the  application  of  State  laws  of  descent  to  the  devo- 
lution of  restricted  Yakima  estates "  cognizance 
would  be  taken  of  the  generally  accepted  rule, 
which  appears  to  be  in  force  in  the  State  of  Wash- 
ington, that  the  descent  of  a  decedent's  property  is 
cast  in  his  heirs  immediately  upon  death."  A  dece- 
dent's apparent  heirs  would  be  identified  as  of  that 
time,  and  the  Examiner  would  then  determine 
whether  they  are  also  qualified  under  the  Yakima 
Act.^  If  an  apparent  heir  or  devisee  is  enrolled  and 
otherwise  qualifies  under  the  act,  he  may  be  re- 
;  garded  immediately  as  eligible  to  participate  in  the 
estate.  However,  if  such  person  is  not  enrolled,  but 


^  In  a  number  of  states  the  disqualifications  of  a  person 
as  an  heir  has  prompted  the  casting  of  the  descent  as  if 
the  ineligible  person  had  predeceased  the  decedent.  See 
North  Dakota  Rev.  Code  (1943)  sec.  56-0423:  Rev.  Stats. 
Nebr.  (1943)  sec.  ,30-119;  South  Dakota  Code  (19.39)  sec. 
56-0.503;  Page's  Ohio  Gen.  Cole  Ann.  (1938)  sec.  10503-17 
See  also  Cowan  \.  Pleasant,  263  S.W.  (2d)  494  (Ky.,  1953)  ; 
Bates  V.   Wilson,  232  S.W.    (2d)    837    (Ky.,   1950)  . 

°Fn.  1,  infra. 

•16  Am.  Juris.,  p.  786  et  seq..  RCW  11.04.2.50;  In  re 
Verchot's  Estate,  104  P.    (2d)    490,  494    (Wash.,  1940)  . 

*It  may  be  noted  that  deaths  of  Yakima  members  no 
doubt  occurred  between  the  cLate  of  approval  of  the  Yakima 
Act  and  the  preparation  and  approval  of  the  Yakima  roll 
on  No\  ember  28,  1951.  However,  since  only  enrolled  mem- 
bers of  the  Yakima  tribes  may  qualify  as  heirs  or  devisees 
under  the  Yakima  Act,  of  necessity  the  probating  of  a  num- 
ber of  Yakima  estates  probably  was  delayed  pending  the 
approval  of  the  roll. 


is  Otherwise  qualified  as  an  heir,  the  possibility  may 
still  exist  that  the  omission  of  such  person  from  the 
roll  may  be  enoneous  and  subject  to  correction. 

The  Yakima  Tribal  Council  is  authorized  under 
section  3  of  the  Yakima  Act  to  make  corrections  at 
any  time  in  the  Yakima  roll,  either  by  striking 
therefrom  the  name  of  any  person  enoneously 
placed  on  tlie  roll  or  by  adding  to  the  roll  the 
name  of  any  person  erroneously  omitted  therefrom. 
Of  course,  the  subsequent  placing  of  a  person  on 
the  roll  who  had  been  erroneously  oiuitted  there- 
from would  not,  on  the  basis  of  the  limiting  pro- 
visions in  section  6  of  the  Yakima  Act,  entitle  such 
enrollee  to  back  annuities  or  per  capita  payments 
authorized  to  be  made  to  members  of  the  Yakima 
tribes  before  such  person  was  placed  on  the  roll. 
However,  the  logical  conclusion  which  may  be 
drawn  from  the  provisions  in  section  6  is  that  a 
previously  omitted  enrollee  had  such  an  enrollment 
right  which,  but  for  the  limiting  provision  in  that 
section,  would  have  entitled  such  person  to  share 
in  tribal  payments  whether  made  before  or  after 
his  name  was  placed  on  the  roll.  Absent  such  a 
right  the  express  prohibition  against  sharing  in 
back  annuities  would  have  been  wholly  unneces- 
sary. Moreover,  the  recognition  of  such  a  right 
would  also  seem  to  be  apparent  by  the  language  of 
section  3  which  provides  a  remedy  througli  action 
by  the  tribal  council  for  the  addition  to  the  roll  of 
the  names  of  persons  "erroneously  omitted." " 

Thus,  while  persons  erroneously  omitted  from 
the  Yakima  roll,  but  subsequently  placed  thereon 
by  tribal  action  under  section  3  of  the  Yakima  Act, 
would  be  barred  by  specific  prohibitions  in  section 
6  from  sharing  in  back  annuities,  nevertheless  such 
a  prohibition  would  appear  to  have  no  effect  upon 
their  inheritance  rights,  and  they  would  be  eligible 
heirs  or  devisees  if  they  otherwise  meet  the  require- 
ments of  section  7.  Consequently,  where  an  appar- 
ent heir,  unenrolled  at  the  time  of  his  ancestor's 
death,  is  thereafter  placed  on  the  Yakima  roll  under 
section  3  and  otherwise  qualifies  under  section  7, 
his  right  to  inherit  would  seem  to  arise  consonant 
with  his  enrollment  right,  i.e.,  as  of  the  date  of  the 
Yakima  Act  or  upon  his  birth,  whichever  date  is 
later  in  time.  Under  this  theory,  the  examiner 
necessarily  would  have  to  satisfy  himself  that  an 
unenrolled  heir  or  devisee,  who  is  otherwise  quali- 
fied under  the  Yakima  Act,  does  or  does  not  have 


"Any  enrollment  right  in  this  respect,  which  was  not 
recognized  on  the  roll  through  erroneous  omission  would  of 
necessity  have  to  stem  from  section  1  of  the  Yakima  Act. 
With  the  exception  of  aftei-born  children,  such  a  right 
arises  at  the  time  authority  was  granted  for  enrollment, 
i.e.,  the  date  of  the  Yakima  Act  on  August  9,  1946.  Under 
section  1  (d)  of  that  act,  the  right  to  enrollment  of  after- 
Ijorn  children  would  be  consummated  at  birth. 
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enrollment  rights  under  section  1  of  the  Yakima 
Act.  If  the  examiner  feels  that  the  heir  was  "errone- 
ously omitted"  from  the  roll,  the  examiner  should 
then  suspend  action  looking  to  the  closing  of  the 
estate  until  the  tribal  council  action  under  section 
3,  or  the  Secretary  of  the  Interior  acting  with  the 
consent  of  the  tribal  council  under  section  1  (d)  ," 
has  had  an  opportunity  either  to  place  the  heir  on 
the  roll  or  to  reject  such  enrollment. 

J.  Reuel  Armstrong, 

Solicitor. 
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The  indenture  between  the  City  of  Los  Angeles  and 
the  United  States  creates  a  vested  right  to  use  a 
particular  quantity  of  water  on  four  tracts  of 
land  conveyed  to  the  United  States  and  its  as- 
signs by  the  city.  Issuance  of  a  patent  on  such 
lands  in  no  way  terminates  the  obligation  of  the 
city  as  promised  in  the  deed. 

Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:       Solicitor 

Subject:    Water    rights   of    Bishop,    Big    Pine    and 
Lone  Pine  Reservation,  California 

In  a  memorandum  of  February  15,  1956,  you  re- 
quested a  legal  opinion  as  to  whether  the  City  of 
Los  Angeles,  California,  is  obligated  to  continue  the 
delivei^  of  water  to  certain  lands  in  the  event  that 
these  lands  (1)  become  fee  patented  and  (2)  be 
sold  to  non-Indians.  The  lands  comprise  the  In- 
dian reservations  cited  above  which  are  located  in 
Inyo  and  Mono  Counties,  California,  and  which 
were  conveyed  in  fee  by  the  City  of  Los  Angeles  to 
the  United  States  and  its  assigns  by  a  deed  bearing 
the  date  of  June  26,  1939. 

An  act  of  April  20,  1937  (50  Stat.  70)  authorized 
the  Secretary  of  the  Interior  to  enter  into  a  land 
exchange  with  the  City  of  Los  Angeles  and  to  ac- 
cept title  on  behalf  of  the  United  States  to  lands 
and  water  rights  then  owned  and  held  by  the  City 
of  Los  Angeles  in  the  counties  of  Inyo  and  Mono, 
State  of  California,  if,  in  his  judgment  the  interests 
of  the  Indians  in  said  counties  would  be  benefited 
thereby.  In  exchange   therefore  the  said  Secretary 


was  authorized  to  issue  a  patent  or  patents  to  the 
said  city  for  lands,  water  rights,  and  buildings  held 
by  the  United  States  for  the  benefit  of  the  Indians, 
provided  that  the  lands,  water  rights,  and  buildings 
covered  by  the  patent  or  patents  did  not  exceed  in 
value  the  lands  and  water  rights  conveyed  by  the 
said  city  to  the  United  States.  Pursuant  to  this  act 
an  indenture  dated  June  26,  1939,  provided  for  the 
exchange  of  lands  between  the  city  and  the  United 
States  as  trustee  together  with  a  covenant  to  de- 
liver 6045.92  acre  feet  of  water  per  annum.  In.  the 
alternative  water  could  be  extracted  from  local 
sources,  either  from  streams  or  from  wells  under 
the  land.  It  was  also  expressly  stated  that  the  agree- 
ment shall  "inure  to  the  benefit  of  and  be  binding 
upon  the  city  and  its  successors  and  assigns  and 
the  United  States  and  its  assigns."  ^ 

It  now  appears  that  the  city  admits  its  obligation 
to  deliver  or  allow  offsets  for  water  on  the  ex- 
changed lands  only  as  long  as  the  United  States 
holds  title  for  benefit  of  the  Indians.  It  has  been 
contended  on  behalf  of  the  city  that  the  city  only 
agreed  to  deliver  an  amount  of  water  calculated  to 
supply  the  needs  of  the  Indian  occupant  and  that 
it  stands  to  lose  valuable  water  rights  in  the  event 
that  the  subject  lands  are  occupied  by  non-Indian 
purchasers  whose  water  needs  may  be  greater.- 

The  indenture  between  the  city  and  the  United 
States  purports,  however,  to  be  an  exchange  of 
property  for  the  mutual  benefit  of  both  parties.  It 
creates  a  vested  right  in  the  United  States  to  use  a 
particular  quantity  of  water  on  the  four  tracts  of 
land  exchanged.^  It  further  provides  that  the  cov- 
enant shall  inure  to  the  benefit  of  the  assignees 
of  the  United  States.  These  words  cannot  be  .con- 
strued as  a  restriction  upon  Uie  United  States 
against  alienation  of  the  land  or  the  water  appur- 
tenant thereto.  The  deed  does  not  restrict  the  use 
of  delivered  water  to  a  use  solely  by  Indians.  The 
promise  for  delivery  of  water  or  for  extraction  of 
water  from  local  sources  in  the  alternative  is  ab- 
solute. 

It  is  my  opinion,  therefore,  that  the  issuance  of 
a  patent  to  such  land  either  to  an  Indian  or  a  non- 
Indian  would  in  no  way  terminate  the  obligation 
of  the  city  as  promised  in  the  deed. 

J.  Reuel  Armstrong, 

Solicitor. 


^'' The  Secretary's  function  in  this  respect  has,  pursuant 
to  delegated  authority,  been  vested  in  the  Commissioner  of 
Indian  Affairs    (Order  2508,  Amdt.  3,   16  F.R.   11974). 


'  Deed.  The  City  of  Los  Angeles  (a  miniicipal  corpora- 
tion) and  the  Department  of  Water  and  Power  of  the  City 
of  Las  Angeles,  Grantors,  to  the  United  States  of  America, 
Grantee.  §  28,  p.  7,  §  29,  p.  11. 

^Report  of  the  Senate  Interim  Committee  on  California 
Indian  Affairs.  Senate  of  the  State  of  California  (S.R.  115) 
1955,  pp.  .S02-.S03. 

■■•  Deed,  supra,  §  30,  pp.  15,  16,  §  31,  p.  18. 
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Klamath  Termination  Act  as  Applied  to 

Tribal  Indebtedness  of  Withdrawing 

Members 


M-36337 


March  26,  1956. 


Indian  Tribes:  Terminal  Legislation 

Section  20  of  the  Klamath  Termination  Act  (P.L. 
587,  68  Stat.  723;  25  U.S.C.  564u)  accelerates  and 
assures  repayment  of  loans  made  from  the  Kla- 
math Revolving  fund  by  authorizing  the  Secre- 
tary to  apply  any  funds  payable  to  a  withdrawing 
member  of  the  tribe,  as  a  set  oft  against  any  in- 
debtness  payable  to  the  tribe  or  to  the  United 
States,  in  whatever  amount  is  required  to  liqui- 
date such  debt  although  according  to  the  terms 
of  the  loan  contract  the  entire  debt  is  then 
neither  due  nor  in  default. 

Statutory  Construction— Administrative  Construc- 
tion 

In  section  22  of  the  Klamath  Termination  Act  (68 
Stat.  723;  25  U.S.C.  564u)  the  words  "any  other 
contract  heretofoie  approved"  do  not  apply  to 
tribal  loan  contracts.  The  operation  of  section  20 
which  permits  the  Secretary  to  set  off  certain 
funds  against  the  entire  indebtedness  of  a  bor- 
rower at  the  time  he  withdraws  from  the  tribe  is 
not  an  abrogation  of  the  contract  which  would 
be  prohibited  under  section  22.  A  necessary  re- 
quirement to  obtain  a  tribal  loan  is  membership 
in  the  tribe  and  when  the  membership  is  ended 
by  the  member's  voluntary  election  he  consents 
among  other  things  to  settlement  of  his  loan  ac- 
count. 

Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:  Interpretation  of  sections  20  and  22  of 
Klamath  Termination  Act  as  applied  to 
the  tribal  indebtedness  of  withdrawing 
members. 

This  office  has  been  requested,  as  a  result  of  a 
letter,  dated  November  16,  from  the  Acting  Super- 
intendent of  Klamath  Indian  Agency  to  the  Area 
Director  of  the  Portland  Area  Office  to  state  an 
opinion  on  the  above  subject. 

"The  Secretary  is  authorized  to  set  off  against 
any  indebtedness  payable  to  the  tribe  or  to  the 
United  States  by  any  individual  member  of  the 


tribe  or  payable  to  the  United  States  by  the 
tribe,  any  funds  payable  to  such  individual  or 
tribe  under  sections  564-564w  of  this  title  and 
to  deposit  the  amounts  set  off  to  the  credit  of 
the  tribe  or  the  United  States  as  the  case  may 
be."   (68  Stat.  723;  25  U.S.C.A.,  sec.  564s.) 

Section  22  of  Public  Law  587    (68  Stat.  723;  25 
U.S.C. A.,  sec.  564u)  is  as  follows: 

"Nothing  in  sections  564-564w  of  this  title 
shall  abrogate  any  valid  lease,  permit,  license, 
right-of-way,  lien,  or  other  contract  heretofore 
approved.  Whenever  any  such  instrument 
places  in  or  reserves  to  die  Secretary  any 
powers,  duties,  or  other  functions  with  respect 
to  the  property  subject  thereto,  the  Secretary 
may  transfer  such  functions,  in  whole  or  in 
part,  to  any  Federal  agency  with  the  consent 
of  such  agency  and  may  transfer  such  funotions, 
in  whole  or  in  part,  to  a  State  agency  with  the 
consent  of  such  agency  and  the  other  party  or 
parties  to  such  instrument." 

It  has  been  urged  that  where  a  tribal  memljer 
has  an  existing  and  valid  contract  of  indebtedness 
to  the  tribe,  neither  due  nor  in  default,  there  is 
nothing  contained  in  the  above  statutes  which  as 
a  result  of  the  member's  election  to  withdraw  from 
the  tribe  would  either  cause  the  entire  indebtedness 
to  become  due  or  to  be  in  default.  This  interpreta- 
tion permits  either  a  voluntary  agreement  whereby 
the  loan  might  be  repaid  once  sufficient  funds  are 
available  to  the  withdrawing  member,  or  a  with- 
holding of  the  member's  shaie  of  the  sale  proceeds, 
by  the  Management  Specialists,  to  be  applied  on  the 
debt  according  to  the  repayment  schedule  of  the 
loan  contract.  In  either  case,  this  interpretation  is 
based  on  the  theory  that  section  20  must  be  read 
with  section  22  which  provides  that  there  shall  be 
no  abrogation  of  an  approved  contract  resulting 
from  the  application  of  the  act  and  that,  in  the 
absence  of  an  agreement  to  accelerate  the  repay- 
ment of  loans  by  the  set-off  provision  authorized  in 
section  20,  the  indebtedness  continues  for  the  re- 
mainder of  the  contract  term  whether  the  borrower 
has  elected  to  withdraw  from  the  tribe  or  not.  We 
cannot  agree  with  this  conclusion. 

The  Klamath  Indians  were  required  to  pledge 
as  security  for  the  loans  obtained  from  the  Re- 
volving Fund  "*  *  *  in  addition  to  any  unre- 
stricted real  or  personal  property  owned  by  them, 
any  lands,  interest  in  lands,  rights,  funds,  future 
per  capita  payments  and  other  distributions  of 
tribal  assets,  and  other  property,  real,  personal,  or 
mixed,  of  any  nature  whatsoever,  belonging  to  in- 
dividual   Klamath    Indians,    regarded    or    classed 
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*  *  *  as  trust  or  restricted  Indian  property."  (50 
Stat.  872,  sec.  4.) 

I  do  not  interpret  the  operation  of  section  20  as 
an  abrogation  ot  contract  which  would  be  pro- 
hibited under  section  22.  A  necessary  requirement 
to  obtain  a  tribal  loan  is  the  membership  in  the 
tribe  and  the  pledge  of  the  member's  interest  in  the 
distribution  of  tribal  assets  as  security.  The  conse- 
quences of  an  election  to  withdraw  include  all  pro- 
visions of  the  termination  act,  section  20  of  which 
expressly  provides  for  settlements  of  loan  accounts 
of  withdrawing  members. 

In  my  opinion,  section  20  accelerates  and  assures 
the  repayment  of  the  loans  in  question  by  authoriz- 
ing the  Secretary  to  apply  funds,  otherwise  payable 
directly  to  the  borrowers,  to  the  repayment  of  their 
loans.  The  set-off  authorized  by  section  20  is  not 
limited  to  cases  in  which  the  borrower  agrees  to 
such  a  plan  of  liquidation.  The  words  of  the  stat- 
ute are  clear.  "The  Secretary  is  authorized  to  set 
off  against  any  indebtedness  payable  to  the  tribe  or 
to  the  United  States  *  *  *,"  therefore,  the  Secre- 
tary may  apply  from  the  funds  payable  to  a  with- 
drawing member  whatever  amount  is  required  to 
liquidate  his  debt  notwithstanding  die  fact  that, 
according  to  the  loan  contract,  the  entire  debt  is 
not  yet  due  and  payable  or  in  default. 


J.  Reuel  Armstrong, 

Solicitor. 


Employment  as  Interpreter  of  Government 
Employee  by  Navajo  Tribe 


M-36340 
Indians:  Traders 


April  2,  1956. 


The  act  of  June  30,  1834  (4  Stat.  738,  25  U.S.C.A. 
sec.  68)  forbids  persons  employed  in  Indian 
affairs  from  having  any  interest  or  concern  in 
any  trade  with  the  Indians,  except  for,  and  ac- 
count of  the  United  States.  Although  the  exact 
bounds  of  this  prohibition  have  not  been  judi- 
cially determined,  the  Department  of  the  Interior 
will  not  authorize  any  Government  employee  en- 
gaged in  Indian  affairs  to  perform  services  for 
pay  for  individual  Indians,  Indian  tribes,  asso- 
ciations or  corporations.  The  employment  of  a 
Government  employee  as  a  tribal  interpreter  for 
pay  raises  such  a  close  question  of  possible  vio- 
lation of  the  subject  statute  as  to  require  dis- 
approval of  the  proposed  dual  employment. 


Memorandum 

To:  Secretary  of  the  Interior 

From:        Solicitor 

Subject:     Employment   as   interpreter  of   Govern- 
ment employee  by  Navajo  Tribe 

A  question  has  been  raised  as  to  the  propriety  of 
authorizing  a  Federal  employee  of  the  Navajo 
Agency  to  be  employed  by  the  Navajo  Tribe  as  an 
interpreter  when  not  occupied  on  Government 
business.  It  is  the  opinion  of  tliis  offiioe  that  serious 
legal  objections  exist  as  to  such  proposed  employ- 
ment. 

A  Federal  statute  may  be  interpreted  as  forbid- 
ding such  dual  relationship  on  the  pait  of  a  Gov- 
ernment employee.  Section  68  of  Title  25,  United 
States  Code,  provides  that  "no  person  employed  in 
Indian  affairs  shall  have  any  interest  or  concern  in 
any  trade  with  the  Indians,  except  for,  and  on 
account  of,  the  United  States;  and  any  person 
offending  herein,  shall  be  liable  to  a  penalty  of 
$5,000,  and  shall  be  removed  from  his  office." 

Section  68  (a)  of  Title  25,  U.S.C.,  permits  certain 
exceptions  having  to  do  with  the  purchase  of 
products  and  services  from  the  Indians— not  to  the 
Indians. 

The  memorandum  from  the  Commissioner  of 
Indian  Affairs  dated  December  22,  1955,  descril^es 
the  proposed  employment  as  one  which  "provides 
services  and  appears  to  constitute  trading  with  the 
Indians."  Although  Part  277  of  Title  25  of  the 
Code  of  Federal  Regulations  governs  trading  with 
the  Navajo  Indians  it  contains  no  clarification  of 
the  construction  of  the  words  "have  any  interest 
or  concern  in  any  trade  with  the  Indians."  With- 
out administrative  precedent  there  are  two  possible 
interpretations  of  this  statute— one  of  which  would 
permit  an  employee  of  the  Department  engaged  in 
Indian  Affairs  to  act  for  compensation  as  a  part- 
time  interpreter  for  an  Indian  Tribe  and  one  which 
would  make  such  activity  a  crime.  The  construc- 
tion of  the  word  "trade"  is  the  decisive  factor. 

United  States  v.  Douglas,  190  Fed.  482,  is  one  of 
the  first  instances  in  which  the  courts  were  called 
upon  to  determine  the  scope  and  effect  of  the  Fed- 
eral statutes  forbidding  persons  employed  in  In- 
dian affairs  to  have  any  personal  interest  or  con- 
cern in  trade  with  the  Indians.  A  Government- 
employed  school  teacher,  herself  a  member  of  the 
tribe,  bought  a  herd  of  cattle  from  a  fellow  tribes- 
man. The  court  found  this  a  violation  and  stated 
"There  was  nothing  in  this  act  to  indicate  a  pur- 
pose on  the  part  of  Congress  to  authorize  the  gov- 1 
ernment's  own  agents,  placed  in  a  controlling  posi- 
tion to  use  that  position,  to  overreach  its  wards." 
All  the  statutes  relied  upon  as  bearing  on  the  con- 
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struction  of  the  word  "trade,  "  and  many  others, 
have  been  carefully  considered;  but  none  of  them 
have  any  tendency  to  show  that  the  word  "trade" 
was  used  in  the  act  in  question  in  any  other  than 
its  usual  and  ordinary  sense. 

"The  government  in  its  capacity  as  quasi  guard- 
ian ought  not  to  allow  its  agents  to  be  tempted  to 
overreach  its  wards."  (p.  490.) 

The  Supreme  Court  in  United  States  v.  Hutto, 
No.  I  (25  U.S.  524)  had  this  to  say  about  the 
statute: 

"*  *  *  In  its  original  setting,  and  more 
emphatically  when  grouped  in  the  Revised 
Statutes  with  other  provisions  having  to  do 
with  the  supervision  and  management  of  the 
affairs  of  the  Indians,  it  manifestly  was  and  is 
designed  to  insure  integrity  of  conduct  on  the 
part  of  all  persons  employed  in  Indian  Affairs, 
and  an  impartial  attitude  towards  the  Indians, 
by  excluding  from  persons  so  employed  all 
motives  of  personal  gain,  so  that  the  duty  of 
the  United  States  as  trustee  for  these  de- 
pendent peoples,  recognized  wards  of  the  Gov- 
ernment, might  be  performed  with  a  single 
regard  for  their  interests  appropriate  to  the 
fiduciary  relation.  The  purpose  was  to  protect 
the  temptations  due  to  possible  cupidity  on 
the  part  of  persons  coming  into  contact  with 
them  as  representatives  of  the  United  States; 
and  thus  to  maintain  the  honor  and  credit  of 
the  United  States;  rather  than  to  subserve  its 
pecuniary  interest." 

The  Supreme  Court  in  Ewerl  v.  Bluejacket  (259 
U.S.  129)  added  the  following: 

"  'The  general  rule  of  law  is  that  an  act  done 
in  violation  of  a  statutory  prohibition  is  void 
and  confers  no  right  upon  the  wrongdoer.' 
Waskey  v.  Hammer,  223  U.S.  85,  94,  and  cases 
cijed.  The  qualifications  of  this  rule  suggested 
in  the  decisions  are  as  inapplicable  to  this 
case  as  they  were  to  the  Waskey  Case.  The  mis- 
chief sought  to  be  prevented  by  the  statute  is 
grave  and  it  not  only  prohibits  such  purchases 
but  it  renders  the  persons  making  them  liable 
to  the  penalty  of  the  large  fine  of  $5,000  and 
removal  from  office.  Any  error  by  the  depart- 
ment in  the  interpretation  of  the  statute  can- 
not confer  legal  rights  inconsistent  with  its  ex- 
press terms.  Prosser  v.  Finn,  208  U.S.  67." 

Finally  the  contemporary  uses  of  the  word 
"trade"  are  much  broader  than  they  were  at  the 
time  of  the  1834  statute  from  which  section  68  of 
Title  25  of  the  United  States  Code  derived.  The 


statutes  and  case  law  of  more  modern  origin  have 
greatly  broadened  the  use  of  the  word  "trade"  so 
that  it  is  not  at  all  unlikely  that  furnishing  services 
as  an  interpreter  would  be  construed  as  being  an 
interest  in  a  trade.  The  possibilities  of  overreaching 
are  not  too  farfetched  to  be  considered.  Nothing 
the  Secretary  of  the  Interior  can  do  by  way  of 
authorization  or  regulation  will  provide  a  defense 
in  case  of  a  criminal  prosecution.  It  therefore  ap- 
pears inadvisable  to  authorize  the  dual  employment 
in  question. 

J.  Reuel  Armstrong, 

Solicitor. 


Enrolled  and  Alloited  Cheyenne  River  Sioux 

Living  on  Another  Reservation— Entitlement 

TO  Appropriated  Rehabilitation  and 

Relocation  Funds 

April  2,  1956. 

Hon.  E.  Y.  Berry 
House  of  Representatives 
Washington  25,  D.C. 

My  Dear  Mr.  Berry: 

With  reference  to  your  letter  of  March  14,  1956, 
in  which  you  inquire  whether  an  Indian  who  is  en- 
rolled and  allotted  on  the  Cheyenne  Resei"vation, 
but  who  lives  on  another  reservation,  is  eligible  for 
rehabilitation  benefits  under  the  act  of  September 
8,  1954  (68  Stat.  1191),  our  study  indicates  that 
such  a  non-resident  Indian  is  not  so  entitled. 

Section  V  of  the  act  sets  up  funds  for  the  re- 
habilitation and  relocation  of  all  members  of  the 
Sioux  Indians  who  are  residents  of  the  Cheyenne 
River  Sioux  Reservation.  The  act  is  very  clear  that 
its  purpose  is  to  assist  financially  all  members  resi- 
dent on  the  reservation,  whether  or  not  residing 
within  the  taking  area  of  the  reservoir  project,  and 
for  relocating  and  reestablishing  members  who  re- 
side on  lands  conveyed  to  the  United  States  to  the 
extent  that  the  economic,  social,  religious,  and  com- 
munity life  of  all  Indians  shall  be  restored  to  a 
condition  not  less  advantageous  than  enjoyed  on 
the  date  of  the  act.  Membership  in  the  tribe  and 
residence  on  the  reservation  at  the  time  of  the 
passage  of  the  act  are  thus  indispensable  conditions 
to  participation  in  the  rehabilitation  and  relocation 
fund  established  by  section  V  of  the  act. 

For  your  further  information  we  are  enclosing 
two  copies  of  our  memorandum  (M-36323)  dated 
January  12,  1956,  which  we  believe  will  be  of  some 
assistance  with  reference  to  questions  of  statutory 
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consa-uction  raised  by  the  application  of  the  act. 
If  further  questions  arise,  do  not  hesitate  to  call 
on  us. 

J.  Reuel  Armstrong, 

Solicitor. 


Interpretation  of  the  Act  of  June  30,  1919 

(41  Stat.  17)  as  it  Applies  to  Individual 

Allottee 


April  17,  1956. 


Meinorandurn 


To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:  Intei"pretation  of  the  Act  of  June  30, 
1919  (41  Stat.  17)  as  it  applies  to  the 
allotment  of  Vernie  White  Lamma, 
Blackfeet  allottee  No.  2313 

By  referral  of  a  letter  from  Area  Director  Cooper 
dated  February  6,  1956,  to  this  office,  you  liave  re- 
quested our  further  interpretation  of  the  Act  of 
June  30,  1919  (41  Stat.  17),  as  it  applies  to  the 
ownership  of  oil  and  gas  imderlying  80  acres  of 
the  allotment  of  Vernie  White  Lamma,  Blackfeet 
allottee  No.  2313.  A  brief  review  of  the  facts  appears 
to  be  necessary. 

Under  the  provisions  of  the  1919  act,  supra, 
Vernie  White  was  allotted,  as  a  homestead,  the 
Ni^NE'/^  of  Section  9,  Township  37  North,  Range 
6  West,  MPM.  A  restricted  fee  patent  covering  this 
allotment  was  issued  to  her  on  October  26,  1922, 
and  it  reserved  all  minerals  including  oil  and  gas 
to  the  United  States  "for  the  benefit  of  the  Black- 
feet Tribe  of  Indians  until  Congiess  shall  other- 
wise direct."  Subsequently,  in  1929,  the  allottee 
proposed  to  sell  the  80  acres  designated  as  a  home- 
stead in  order  to  use  the  proceeds  to  build  a  home 
on  other  lands  earlier  allotted  to  her  under  the 
1907  act  (34  Stat.  1035),  and  in  aid  of  such  pro- 
posal she  requested  permission  to  redesignate  her 
homestead.  The  redesignation  was  approved  and  in 
due  course  a  lieu  trust  patent,  No.  1034730,  dated 
February  12,  1930,  was  issued  to  Vernie  covering 
NV2NE14  of  Sec.  9,  37N-6W,  and  the  S1/2SE14  Sec. 
13,  N1/2NE14,  SEI/4NE14,  Lot  11  Sec.  24,  30N- 
7W,  reserving  the  minerals  in  the  NI/2NEI/4  Sec.  9 
to  the  United  States  for  the  Blackfeet  Tribe.  On 
the  same  date  a  lieu  restricted  fee  patent.  No. 
1034731,  was  issued  to  Vernie  covering  Lot  12  and 
the  SW14NE14  Sec.  24,  30N-7W  without  reserva- 
tion of  minerals. 


Again,  some  years  after  the  redesignation  of  the 
homestead  lands,  Vernie  White  (Lamma)  pro- 
posed to  sell  lands  and  accordingly  applied  for 
a  fee  patent  covering  N1/2NE14  of  Sec.  9,  37N-6W 
(lieu  trust  patent  No.  1034730  lands) .  In  trans- 
mitting the  request  the  Superintendent's  report 
erroneously  stated  that  all  of  the  land  in  trust 
patent  No.  1034730  had  been  allotted  to  Vernie 
under  the  Act  of  March  1,  1907  (34  Stat.  1035). 
Attached  to  the  Superintendent's  report  was  a 
letter  from  the  Blackfeet  Tribal  Council  dated 
April  12,  1951,  recommending  the  issuance  of  a 
fee  patent  to  Vernie.  On  July  25,  1951,  the  Area 
Director  approved  Vernie's  application  and  re- 
quested that  a  fee  patent  issue  to  her  "resei'ving  for 
the  allottee,  in  accordance  with  the  act  of  March 
1,  1907  (34  Stat.  1035)  all  minerals,  including  oil 
and  gas."  For  reasons  not  shown  this  letter  was 
apparently  never  mailed  to  the  Bureau  of  Land 
Management  for  issuance  of  a  patent.  Instead,  by 
letter  dated  August  13,  1951,  addressed  to  the 
Bureau  of  Land  Management,  the  Area  Director 
stated  that  the  Vernie  White  (Lamma)  application 
had  been  approved  and  requested  the  issuance  of 
a  fee  patent,  omitting  any  reference  to  a  reserva- 
tion of  minerals  to  the  United  States  for  the  bene- 
fit of  either  the  tribe  or  Vernie. 

In  fee  patent  No.  1134466  issued  to  Vernie  on 
April  10,  1952,  covering  the  N1/2NE14  of  Sec.  9 
and  the  other  lands  for  which  application  had  been 
made,  there  was  no  reservation  of  minerals.  By  deed 
dated  July  7,  1952,  Ray  A.  Lamma  and  Vernie 
White  Lamma,  husband  and  wife,  conveyed  to 
Oswald  Bradley  all  their  right,  title,  and  interest  in 
and  to  the  Nl/^NEi/4,  Sec.  9,  excepting  and  reserv- 
ing 6|4%  of  all  oil,  gas  and  other  minerals  pro- 
duced and  saved. 

At  Blackfeet  oil  and  gas  lease  sale  No.  4, 
Unit  No.  77,  all  of  Section  9  in  Township  37  North, 
Range  6  West,  MPM  was  advertised  for  sale  as  a 
tribal  oil  and  gas  lease  and  the  Union  Oil  Com- 
pany of  California  was  the  successful  bidder  there- 
for. The  Union  Oil  Company  has,  through  its 
attorneys,  Coleman,  Jamison  and  Lamey,  requested 
approval  of  the  oil  and  gas  lease  submitted. 

After  consideration  of  the  Act  of  June  30,  1919, 
supra,  it  is  our  conclusion  that  the  minerals  in  this 
particular  tract  of  land  should  have  been  reserved 
for  the  benefit  of  the  Blackfeet  Tribe  of  Indians 
until  Congress  shall  otherwise  direct.  It  is  appar- 
ent that  NV2NE14,  Sec.  9,  were  lands  which  were 
in  tribal  ownership  on  June  30,  1919,  and  that 
they  were  allotted  subject  to  the  act  of  that  date. 
No  administrative  action,  whether  it  results  in  the 
issuance  of  a  fee  patent  by  mistake  or  by  intention, 
even  with  the  approval  of  the  Blackfeet  Tribe  it- 
self, can  have  any  effect  to  dispose  of  the  minerals 
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underlying  these  lands  until  Congress  shall  have 
made  such  action  possible.  Cf.  United  States  v. 
Frisbee,  57  F.  Supp.  299  (1944) . 

In  the  circumstances,  the  fee  patent  No.  1134466, 
dated  April  10,  1952,  as  well  as  the  purported  con- 
veyance and  the  partial  reservation  of  minerals 
contained  in  the  allottees  deed  of  July  7,  1952,  to 
Oswald  Bradley,  constitute  clouds  in  the  Tribe's 
interest  in  the  minerals.  The  matter  could  be  cor- 
rected by  appropriate  quit  claim  deeds  or,  if  such 
deeds  are  not  obtainable,  the  case  can  be  referred 
to  the  Department  of  Justice  for  the  institution  of 
action  to  quiet  title  to  the  minerals  on  behalf  of 
the  Tribe.  It  is  suggested  that  an  effort  be  made 
to  obtain  quit  claim  deeds  to  the  United  States 
"for  the  benefit  of  the  Blackfeet  Tribe  of  Indians 
until  Congress  shall  otherwise  direct,"  from  the 
allottee  and  her  spouse  and  from  her  grantee, 
Oswald  Bradley  and  his  spouse,  if  any.  Upon  ad- 
vice from  your  office  that  such  quit  claim  deeds  are 
not  obtainable  this  office  will  refer  the  matter  to 
the  Department  of  Justice  for  the  institution  of  a 
quiet  title  action.  In  the  meantime,  and  luitil  the 
matter  is  settled,  we  concur  in  the  Area  Director's 
proposal  to  hold  in  suspense  the  lessor's  income 
from  the  tribal  oil  and  gas  lease. 

It  is  noted  also  that  another  fee  patent  was  issued 
to  the  allottee  on  November  27,  1953,  for  that  por- 
tion of  the  lands  included  in  the  lieu  restricted  fee 
patent  described  as  the  SW|4NEi4  and  Lot  12,  Sec. 
24,  30N-7W.  It  appears  from  the  information  at 
hand  that  this  fee  patent  reserved  the  minerals  to 
the  United  States  for  the  benefit  of  the  Blackfeet 
Tribe.  It  is  our  opinion  that  the  minerals  under- 
lying these  lands,  having  been  allotted  under  the 
1907  Act,  supra,  are  the  property  of  the  allottee. 
The  purported  reservation  of  these  minerals  to  the 
Tribe  constitutes  a  cloud  on  the  allottee's  title. 
After  action  is  completed  along  the  lines  indicated 
aibove  to  quiet  the  Tribe's  title  to  the  minerals 
underlying  the  NI/2NE14  of  Sec.  9,  37N-6W,  an 
appropriate  instrument  can  be  issued  to  the  allottee 
to  quiet  her  title  to  the  minerals  purportedly  re- 
served in  the  fee  patent  of  November  27,  1953. 

J.  Reuel  Armstrong, 

Solicitor. 
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Tribes: 


Indian      Tribes:      Constitutions— Indian 
Tribal    Government 


Where  the  constitution  and  bylaws  of  an  Indian 
tribe  or  other  Indian  association  make  no  provi- 


sion for  removing  officers  or  members  of  their 
governing  body,  the  General  Council  has  the 
authority  to  remove  officers  and  Executive  Board 
members  at  its  discretion.  The  General  Council 
is  made  up  of  all  members  of  the  organization 
eligible  to  participate  and  as  such  can  determine 
the  desirability  of  continuing  persons  in  office 
unless  limited  by  their  constitution  and  bylaws. 


Indian       Tribes:       Constitutions— Indian 
Tribal    Government 


Tribes: 


Where  it  is  desirable  to  reduce  to  writing  existing 
constitutions  or  rewrite  in  substantially  new  and 
changed  form  the  constitution  and  Ijyiaws  of  an 
Indian  tribe  or  association  not  incorporated 
under  section  16  of  the  Indian  Reorganization 
Act,  under  the  provisions  of  Departmental  Cir- 
cular 3160,  dated  May  5,  1936,  such  proposed 
constitution  and  bylaws  shall  be  forwarded  to 
Washington  for  approval,  and,  if  approved,  be 
sent  back  for  ratification  by  the  (jualified  voters 
of  the  tribe  (those  listed  on  the  census  rolls) 
lor  referendum  by  secret  ballot. 

Indian  Tribes:  Constitutions— Indian  Tribes: 
'Tribal    Government 

Where  actions  have  been  taken  by  an  Indian  Gen- 
eral Council  or  Executive  Board  of  a  group  not 
incorporated  under  the  provisions  of  section  16 
of  the  Indian  Reorganization  Act  in  substantial 
compliance  with  the  provisions  of  a  constitution 
or  bylaws,  such  actions  will  be  liberally  con- 
strued to  find  compliance  and  will  not  lie  re- 
jected lor  failure  to  give  that  strict  compliance 
as  would  be  expected  of  a  non-Indian  group 
such  as  a  business  corporation  or  State  political 
unit.  However  at  least  a  minimum  of  compliance 
nuist  be  found  so  as  to  indicate  a  sincere  effort  on 
the  part  of  the  Indian  group  to  comply  with 
the  intent  of  the  document  as  interpreted  in  the 
light  of  the  Indian  practices  and  customs  of  the 
group  involved. 

Meiiioxindum 

To:  Commissioner   of   Indian    Affairs 

From:        Solicitor 

Subject:     Fort  Peck  Tribal  Affairs 

Several  questions  have  l)een  raised  in  connection 
with  tribal  affairs  on  the  Fort  Peck  Reservation 
in  Montana.  Concisely  stated  the  problems  retjuire 
an  opinion  as  to  the  validity  of  the  1927  consti- 
tution of  the  Affiliated  Assiniboinc  and  Sioux 
Tribes  as  amended  December  13,  1952,  as  opposed 
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to  their  proposed  constitution  ottered  lor  Depart- 
mental approval  in  1954  aker  acceptance  at  the 
General  Council.  The  Commissioner  ol  Indian 
Affairs  pursuant  to  the  authority  vested  in  this 
Department  by  virtue  of  25  U.S.C.  2  issued  the 
Departmental  instructions,  to  which  your  memo- 
randum refers,  on  May  5,  1936  (Circular  No. 
3160)  governing  approval  of  new  or  rewritten  con- 
stitutions for  tribes  not  organized  under  the  Indian 
Reorganization  Act.  The  applicable  provisions  of 
that  circular  state:  "After  a  constitution  is  drafted, 
it  shoidd  be  forwarded  to  the  Washington  office 
for  approval.  If  approved,  it  will  be  sent  back  for 
ratificaition  by  the  qualified  voters  of  the  tribe 
(those  listed  on  the  census  roll)  for  referendum  by 
secret  ballot."  The  Fort  Peck  Indian  authorities 
did  not  comply  with  the  above  procedure;  the 
constitution  has  not  been  forwarded  to  Washing- 
ton for  approval  nor  has  it  been  ratified  by  the 
qualified  voters  of  the  tribes  by  referendum  using 
secret  ballot.  That  the  administrative  practice  has 
been  not  to  recognize  the  validity  of  the  1954 
constituoion  is  shown  by  the  fact  that  John  M. 
Cooper,  Area  Director  of  the  Billings  Area,  Bureau 
of  Indian  Affairs,  Department  of  the  Interior,  by 
affidavit  filed  with  the  court  in  John  J.  Akers  v. 
Assiniboine  and  Sioux  Tribes  (Civil  No.  1729  in 
the  United  States  District  Court  for  the  District  of 
Montana)  stated  that  the  so-called  constitution  of 
1954  filed  as  Exhibit  A  in  that  suit  "was  not  adopted 
by  the  said  tribes  as  stated  in  paragraph  IV  of  the 
complaint,  or  at  all."  It  is  the  opinion  of  this  office 
that  until  properly  ratified,  after  review  and  ap- 
proval by  this  office,  the  so-called  "1954  constitu- 
tion" has  no  standing  and  that  only  the  1927  con- 
stitution as  amended  is  the  constitutional  docu- 
ment governing  the  affairs  of  the  combined  Sioux 
and  Assiniboine  Tribes  on  the  Fort  Peck  Reserva- 
tion. 

We  come  then  to  a  consideration  of  whether  the 
actions  taken  in  calling  several  General  Council 
meetings  held  on  the  Fort  Peck  Reservation  sub- 
stantially complied  with  the  1927  constitution  so 
as  to  permit  this  Department  to  recognize  and  act 
in  accordance  with  resolutions  adopted  at  the 
meetings.  We  have  already  reviewed  the  events 
which  lead  up  to  the  General  Council  meetings 
held  on  January  7  and  28,  1956,  and  have  concluded 
that,  although  the  procedures  followed  left  much 
to  be  desired,  we  could  not  find  that  there  had  not 
been  an  effort  to  comply  with  the  procedural  re- 
quirements of  the  1927  constitution  sufficient  to 
permit  recognition  of  the  meetings.  The  1927  con- 
stitiuion  provides  that  the  Executive  Board  shall 
designate  the  place  of  General  Council  meet- 
ings if  the  prior  General  Council   fails  to  do  so. 


It  also  lists  as  one  of  the  duties  of  the  Secretary 
of  the  Executive  Board  the  giving  of  notice  of  all 
meetings  of  the  Council.  In  view  of  the  fact  that 
the  constitution  and  bylaws  do  not  prescribe  the 
manner  and  form  of  giving  notice  of  General 
Council  meetings  and  that  the  Executive  Board 
by  resolution  declared  their  intention  of  holding  a 
General  Council  (without  deciding  on  the  time 
and  place) ,  that  notices  were  posted  signed  by 
six  members  of  the  Executive  Board  giving  time 
and  place,  and  finally  that  the  Board  adopted  a 
resolution  authorizing  that  food  be  provided  as 
well  as  space  be  made  available  for  the  meeting  at 
the  time  and  place  set  forth  on  the  notices,  it  is 
our  opinion  that  there  has  been  substantial  com- 
pliance  with    the    1927    tribal    constitution. 

We  are  now  requested  to  express  an  opinion  as 
to  whether  the  removal  of  the  chairman  and  vice- 
chairman  by  the  tribal  council  at  such  meeting 
was  effective  [as  a  matter  of  law].  The  amended 
1927  consti tuition  provides  that  any  member  of  the 
Executive  Board  "found  guilty  in  not  working  for 
the  best  interest  of  the  Indians  of  the  Fort  Peck 
Reservation  shall  be  automaitically  dropped."  (Res- 
olution No.  42—52.)  Officers  of  the  coimcil  are,  by 
Article  II  of  the  1927  tribal  constitution,  "members 
of  the  board  ex  officio."  Therefore  they  may  be 
removed  by  the  council  upon  a  finding  that  they 
failed  to  work  for  the  best  interest  of  the  Indians 
of  the  Fort  Peck  Reservation.  Such  a  finding  was 
made  by  resolution  and  the  chairman  and  vice- 
chairman  were  removed.  In  view  of  the  fact  that 
the  constitution  is  totally  silent  as  to  any  pro- 
cedural requirement  as  to  the  preferring  of  charges 
or  presentation  of  evidence  we  do  not  feel  that 
this  office  can  read  into  it  any  rcc|uirements  which 
the  Indians  affected  did  not  see  fit  to  spell  out  in 
the  document.  We  feel  constrained  to  follow  the 
ruling  of  Assistant  Commissioner  William  Zimmer- 
man, Jr.,  rendered  on  the  identical  point  by  letter 
dated  Jidy  24,  1946,  which  states  as  follows: 

"The  fact  that  the  Fort  Peck  Constitution 
makes  no  provision  for  removing  members 
from  the  Executive  Board  does  not  deprive  the 
tribe  of  the  riglit  to  remove  members  from 
the  Board  it  it  so  chooses.  Powers  of  the  Ex- 
ecutive Board  are  powers  of  the  tribe  which 
the  tribe  has  delegated  to  the  Board.  The  tribe 
reserves  the  right  to  withdraw  any  or  all  of 
these  powers  at  any  time  it  sees  fit.  The  same 
applies  to  the  members  of  the  Board.  It  is  the 
tribal  members  who  elect  representatives  to 
the  Executive  Board,  and  it  necessarily  follows 
that  those  members  may  remove  their  repre- 
sentatives from  the  Board  if  those  representa- 
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lives  do  not  act  in  accordance  with  the  wishes 
of  the  tribe.  Therefore,  since  the  Fort  Peck  In- 
dians in  general  council  duly  assembled  voted 
that  you  shall  be  removed  from  your  posi- 
tion on  the  Executive  Board,  this  Office  can 
only  conclude  that  you  are  no  longer  a  mem- 
ber of  that  Board." 

It  is  our  opinion  that  the  action  of  the  general 
council  in  removing  the  chairman  and  vice-chair- 
man was  effective. 

The  same  constitution  which  gives  the  general 
council  its  authority  to  govern  Indian  affairs  on  the 
Fort  Peck  Reservation  details  the  method  of  elect- 
ing successors  to  fill  vacancies  on  the  board.  There 
is  a  ]X)ssible  ambiguity  with  reference  to  the 
methods  prescribed  for  filling  vacancies  in  office. 
Article  V,  section  2  of  the  bylaws  states: 

"The  Board  shall  have  power  to  fill  vacan- 
cies occurring  among  the  officers  of  the  coun- 
cil *  *  *." 

The  amendment  to  the  1927  constitution  (Resolu- 
tion No.  46—52,  above  referred  to)  states  that  "va- 
cancies on  the  Executive  Board  will  be  filled  by 
another  election."  It  also  provides  for  an  election 
procedure  including  secret  ballot.  However,  at  the 
meetings  of  the  General  Council  held  on  January  7 
and  28,  no  permanent  replacements  were  either 
appointed  or  elected  to  fill  these  vacancies. 

A  later  meeting  of  the  general  council  was  held 
on  April  7,  1956,  and  a  further  question  arises  as 
to  whether  this  meeting  was  valid,  and,  if  so, 
wheither  the  action  of  the  council  in  removing  all 
officers  and  members  of  the  executive  board  and 
electing  an  entire  new  slate  to  replace  them  suffi- 
ciently complies  with  the  1927  constitution  so  as 
to  recjuire  this  Department  to  deal  with  these 
elected  officers  and  to  honor  the  resolutions  of  the 
new  Executive  Board.  In  brief,  the  April  7  coun- 
cil meeting  was  called  not  by  either  a  prior  General 
Council  nor  by  the  Executive  Board  but  by  a  notice 
initiated  and  signed  by  three  members  of  the  Ex- 
ecutive Board  and  four  Indians  not  members  of 
that  board.  The  notice  appears  to  give  their  posi- 
tions in  other  organizations  as  their  identification 
and  authority.  There  was  no  Executive  Board  ac- 
tion as  such  on  the  matter.  The  notice  was  signed 
by  Louis  Youngman,  Poplar  District  chairman, 
William  Yoiipec,  Poplar  committeeman,  Kcrmit 
Smith,  Wolf  Point  committeeman,  Carl  Walking 
Eagle,  Riverside  committeeman,  James  Youpee, 
Riverside  committeeman,  George  Washington, 
Riverside    District,    Chairman,    and    Patrick    Neck- 


lace, Fort  Kipp  District  chairman.  Only  three  of 
these  signers  (as  underlined)  are  members  of  the 
Executive  Board  out  of  a  total  of  twelve,  elected 
from  six  voting  districts  on  the  Fort  Peck  Reserva- 
tion, not  including  the  officers  who  are  ex  officio. 
The  total,  including  officers,  has  been  fourteen 
members.  Due  to  the  removal  of  chairman  and 
vice-chairman,  the  Executive  Board  consisted  of  at 
least  twelve  elected  members.  Since  only  three  of 
these  members  signed  the  notice,  wc  do  not  believe 
that  any  effort  can  be  found  to  have  been  made  to 
comply  with  the  constitutional  provision  requiring 
that  meetings  be  called  by  the  Executive  Board. 
On  the  other  hand,  for  the  January  7  and  28  meet- 
ings of  the  General  Council,  we  found  that  at  least 
one  resolution  of  the  Executive  Board  called  such 
a  meeting  and  one  resolution  adopted  the  time 
and  place  set  forth  in  a  notice  signed  by  six  mem- 
bers of  the  board.  There  was  no  action  taken  iiere 
to  comply  with  the  procedural  requirements  of 
the  1927  constitution.  The  Executive  Board  did 
not  meet  to  detennine  whether  there  should  be  a 
General  Council  nor  were  they  called  together  to 
do  so.  Three  of  the  signers  of  the  "notice"  of  the 
April  7  meeting  could  have  called  such  an  Execu- 
tive Board  meeting.  All  of  the  signers  identified 
themselves  not  as  officers  or  members  of  the  Ex- 
ecutive Board  of  the  "Fort  Peck  Tribal  Council" 
but  as  committeemen  and  district  chairmen  of 
other  organizations.  A  somewhat  analogous  prob- 
lem was  presented  in  1946  when  a  delegate  repre- 
senting "districts"  on  the  reservation  was  denied 
compensation  on  the  ground  that  she  did  not 
represent  the  "Fort  Peck  Indians."  William  Zim- 
merman, Jr.,  Assistant  Commissioner  of  Indian 
AlTairs,  explained  in  a  letter  to  Senator  James  E. 
Murray,  dated  October  28,   1946: 

"*  #  *  jyjj-j  Spindler  was  authorized  by  three 
districts  of  the  Fort  Peck  Reservation  to  repre- 
sent them  in  Washington.  The  question  of 
Mrs.  Spindler's  status  as  a  delegate  to  represent 
the  Fort  Peck  Indians  was  discussed  with  her 
on  several  occasions  while  she  was  in  the 
Washington  Office,  and  it  was  explained  that 
such  credentials  as  she  was  able  to  file  only 
represented  the  attitude  of  three  of  the  six 
districts  of  the  Reservation.  Mrs.  Spindler 
was  advised  that  the  Indian  Office  could  not 
recognize  her  as  an  official  tribal  delegate, 
representing  the  Fort  Peck  Indians  entitled  to 
reimbursement  for  her  expenses,  although 
every  courtesy  and  opportunity  to  present 
matters  affecting  the  Fort  Peck  Indians  were 
extended   to  her." 
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The  distinction  between  members  of  the  Execu- 
tive Board  and  district  chairmen  and  committee- 
men is  so  clear  as  not  to  require  elaboration. 

The  importance  of  determining  whether  a  gen- 
eral council  meeting  has  been  properly  called  is 
emphasized  by  the  fact  that  the  1927  constitution 
of  this  Indian  organization  permits  those  attend- 
ing any  such  meeting  to  decide  whether  a  quorum 
is  present  and  to  decide  "that  a  representative  body 
is  present."  In  such  a  situation  the  only  safeguard 
which  the  Commissioner  has  in  dealing  with  such 
a  group  is  to  determine  whether  substantial  com- 
pliance has  been  had  with  the  procedural  require- 
ments for  calling  the  meeting.  It  is  the  policy  of 
the  Department  to  encourage  Indian  self-govern- 
ment by  not  requiring  too  legalistic  or  strict  com- 
pliance with  the  formalities  of  such  Indian  "con- 
stitutions" but  the  administrative  officers  of  the 
Department  must  be  able  to  find  some  effort  and 
sincere  attempt  to  follow  minimum  procedures 
before  a  meeting  can  be  recognized. 

On  the  basis  of  the  facts  above  set  forth  it  would 
be  our  opinion  that  the  Commissioner  as  trustee 
of  the  funds  of  the  Sioux  and  Assiniboine  Tribes  on 
the  Fort  Peck  Reservation  would  be  well  advised 
not  to  place  reliance  on  the  actions  taken  at  the 
purported  General  Council  meeting  of  April  7, 
1956.  However,  several  leaders  of  the  Indian  tribes 
on  this  reservation  have  represented  to  the  De- 
partment of  Interior  that  the  procedures  followed 
in  giving  the  notice  and  calling  together  the  Gen- 
eral Council  for  the  April  7,  1956,  meeting  com- 
plied with  and  followed  a  time  honored  custom 
of  the  Indians  on  the  reservation.  We  are  there- 
fore reserving  our  opinion  on  the  validity  of  the 
April  7  General  Council  meeting  until  we  have 
had  an  opportunity  to  determine  from  our  records 
and  those  of  our  field  agency  whether  the  practice 
has  been  for  the  representatives  of  any  three  dis- 
tricts of  the  combined  tribes  to  call  general  council 
meetings  and  elections  when  the  prior  council  has 
failed  to  do  so.  When  the  facts  in  this  regard  have 
been  established,  this  office  will  be  in  a  position 
to  advise  a  definitive  position  for  the  Department 
to  take  on  the  validity  of  the  April  7  meeting  of 
the  Sioux  and  Assiniboine  Tribes. 

Edmund  T.  Fritz, 

Acting  Solicitor. 


Probate   and  Administration   of   Estate  of 
Deceased  Indians  in  State  Courts  Under 
Klamath  Termination  Act- 
Question  OF  Limitation 

April  30,  1956. 

Perry  W.  Morton,  Esquire 
Assistant  Attorney  General 
Lands  Division 
Dej>artment  of    [ustice 

Dear  Mr.  Morton: 

This  refers  to  recent  telephone  conversations 
between  Mr.  Walter  Williams  of  your  Department 
and  a  member  of  this  office  regarding  the  inter- 
pretations of  section  9  (b)  of  the  Klamath  Termin- 
ation Act  of  August  l.S,  1954  (68  Stat.  718)  with 
respect  to  the  probate  and  administration  of  es- 
tates of  deceased  Indians  by  the  State  courts  which 
are  contained  in  your  letter  of  February  17,  1956 
(your  reference:  REM:WRW  90-2-0-527)  . 

We  have  considered  the  views  expressed  in  your 
letter  but  we  are  not  persuaded  to  change  the 
answer  we  gave  in  this  matter  in  our  opinion 
No.  M-36284,  dated  May  20,  1955.  It  does  not 
appear  to  us  that  the  jurisdiction  granted  by  sec- 
tion 9  (b)  to  State  courts  to  administer  decedents' 
estates  was  intended  by  Congress  to  be  limited  as 
indicated  in  your  letter.  If  Congress  had  intended 
the  State  courts  to  have  limited  administrative  or 
ministerial  powers  rather  than  their  customary 
judicial  powers  in  the  administration  of  such 
estates,  we  believe  it  would  have  chosen  language 
indicative  of  that  fact  as  it  did  in  the  act  of  June 
14,  1918  (40  Stat.  606;  25  U.S.C.  375)  whereby  the 
State  courts  of  Oklahoma  are  authorized  by  Con- 
gress to  determine  only  the  question  of  fact  as  to 
identification  of  the  heirs  of  deceased  members  of 
the  Five  Civilized  Tribes.  Similarly,  when  Con- 
gress in  the  act  of  April  18,  1912  (37  Stat.  86)  and 
the  acts  supplemerting  and  amending  it  provided 
for  the  probate  of  the  estates  of  deceased  Osage 
Indians  in  the  State  courts  of  Oklahoma,  it  ex- 
pressly stated:  "That  no  land  shall  be  sold  or 
alienated  under  the  provision  of  this  section  with- 
out the  approval  of  the  Secretary  of  the  Interior." 
(37  Stat.  87.)  See  also  the  limitations  contained 
in  the  Osage  Act  of  March  2,  1929  (45  Stat.  1478) . 
Having  authorized  the  administration  in  the  State 
courts  of  the  estates  of  deceased  Klamath  Indians 
whose  deaths  occur  six  months  after  the  date  of 
the  Klamath  Termination  Act  and  not  having 
spelled  out  any  limitation  on  this  authority  as  it 
has  done  in  past  instances  where  it  has  permitted 
State  courts  to  exercise  probate  jurisdiction  over 
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restricted  Indians,  we  can  only  conclude  that  Con- 
gress intended  to  withhold  no  property  from  ad- 
ministration proceedings  in  State  courts.  We  there- 
fore think  section  2  of  the  Klamath  Termination 
Act  repealed  the  acts  of  February  8,  1887  (24 
Stat.  388,  as  amended,  25  U.S.C.  331  et  seq.)  and 
May  8,  1906  (34  Stat.  182)  insofar  as  they  would 
otherwise  prevent  the  complete  administration  of 
decedents'  estates  by  State  courts  under  that  act. 
With  regard  to  whether  the  United  States  must 
be  heard  in  all  proceedings  leading  up  to  the  hear- 
ing on  petition  for  sale  of  restricted  land  in  ad- 
ministration proceedings,  we  think  service  of  notice 
of  hearing  on  the  j>etition  for  sale  affords  an  ade- 
quate opportunity  to  contest  the  claims  for  which 
sale  of  the  land  is  sought.  In  this  connection  we 
quote  from  section  598  of  "Executors  and  Admin- 
istrators," American  Jurisprudence. 

"Under  the  common  law  a  judgment  is  evi- 
dence in  an  action  against  the  heir  to  charge 
the  realty  with  the  debts  of  the  decedent.  The 
personal  estate  is  bound  by  the  allowance  of 
a  claim  by  the  probate  court  in  favor  of  a 
creditor  or  by  a  judgment  against  the  adminis- 
trator. In  proceedings  to  sell  realty,  however, 
the  heirs  are  not  concluded  either  by  the  al- 
lowance of  a  claim  against  the  estate  by  the 
probate  court  or  by  the  recovery  of  a  judgment 
against  the  administrator  on  such  a  claim,  but 
may  contest  the  legality  of  such  claim  or  judg- 
ment or  interpose  any  defense  which  they  may 
have,  to  the  same  extent  as  if  there  had  been 
no  previous  litigation." 

The  following  decisions  of  the  Supreme  Court  of 
Oregon  hold  that  evidence  may  be  introduced  at 
the  hearing  held  on  a  p>etition  for  sale  of  real 
estate  (presently  granted  pursuant  to  sections 
116.745  and  116.755  of  the  Oregon  Revised  Stat- 
utes) by  interested  parties  to  show  cause  why  the 
sale  should  not  be  allowed:  In  re  Estate  of  Hoiicli, 
et  al.,  17  P.  461  (1881);  In  re  Banfield's  Estate, 
299  P.  323,  rehearing  denied  3  P.  2d  116  (1931); 
In  re  Johnson's  Estate,  217  P.  2d  780   (1950)  . 

As  we  think  it  was  the  intention  of  Congress  to 
allow  by  the  Klamath  Termination  Act  complete 
administration  by  the  State  courts  of  the  estates  of 
deceased  Klamath  Indians  regardless  of  whether 
their  estates  consisted  of  unrestricted  or  restricted 
property  or  both,  we  recommend  that  no  challenge 
be  made  of  proper  administration  of  restricted 
property  by  the  State  courts.  We  further  recom- 
mend that  the  United  States  Attorney  be  given 
general  authority  to  appear  and  act  locally  on 
I  behalf  of  the  interest  of  Indians  and  the  United 
States  where  petitions  for  the  sale  of  restricted  real 


estate  are  filed  in  the  course  of  the  administration 
by  the  State  covnts  of  the  estates  of  deceased 
Klamath  Indians. 

J.  Reuel  Armstrong, 

Solicitor. 


Powers  of  Tribal  Government- 
Compliance   WITH   Tribal 
Constitution 

M-36344  May  1,  1956. 

Indian  Tribes:  7>ibal  Government 

Where  a  meeting  of  a  General  Council  of  the  com- 
bined tribes  on  a  reservation  is  called  without 
compliance  with  the  provisions  of  the  organiza- 
tional constitution  and  where  there  is  no  well 
recognized  and  binding  custom  or  practice 
among  the  Indian  tribes  involved  permitting  the 
calling  of  General  Council  meetings  in  the  man- 
ner attempted,  the  Department  of  the  Interior 
will  not  recognize  the  authority  of  the  meeting. 

Indian  Tribes:  Tribal  Government 

Where  the  offices  on  a  tribal  Executive  Board  be- 
come vacant,  the  Board  may  apjx>int  temporary 
officers  from  its  members  to  fill  such  vacancies 
and  official  actions  requiring  signatures  can  be 
handled  by  resolutions  specifically  authorizing 
signatures  by  designated  temporary  officers  for 
or  on  behalf  of  the  Executive  Board. 

Meinorandion 

To:  Commissioner   of   Indian   Affairs 

From:        Solicitor 

Subject:      Fort    Peck   Trii)al   Affairs 

Your  office  raised  several  specific  questions  as  to 
the  status  of  the  various  officers  and  the  validity 
of  certain  General  Council  meetings  of  the  Fort 
Peck  Indians.  Our  memorandum  opinion  (M— 
36342),  dated  April  23,  1956,  answered  the  ques- 
tions, but  reserved  opinion  as  to  the  legality  of  the 
meeting  of  April  7  as  a  meeting  of  the  General 
Council.  In  that  opinion  we  ruled  that  the  meet- 
ing had  not  been  called  in  conformity  with  the 
provisions  of  the  1927  constitution.  However,  a 
question  had  been  raised  as  to  whether  there  is 
a  well  recognized  and  binding  custom  or  practice 
on  the  Fort  Peck  Reservation  that  the  representa- 
tives of  any  three  districts  of  the  combined  tribes 
may  call  a  meeting  of  the  General  Council  despite 
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the  provisions  of  the  1927  constitution  ot  the  Fort 
Peck  Indians.  The  constitution  requires,  in  the 
absence  of  a  call  by  the  prior  General  Council, 
that  the  Executive  Board  of  the  Fort  Peck  Indians 
must  call  such  meeting.  We  are  now  advised  by 
the  departmental  representative  in  the  field  that 
inquiry  has  revealed  no  such  well  recognized  or 
binding  custom  or  practice.  In  view  of  this  finding 
we  hold  that  the  April  7  meeting  was  not  called 
or  assembled  under  authority  of  custom  as  a  meet- 
ing of  the  Fort  Peck  General  Council;  and  finther 
hold  that  any  action  taken  at  such  meeting  which 
purported  to  represent  the  Assiniboine  and  Sioux 
Tribes  in  General  Coimcil  assembled  was  ineffec- 
tive. The  facts  detailing  the  manner  of  calling  the 
meeting  are  set  forth  more  fully  in  the  memor- 
andum opinion  of  this  office  (M— 36342),  dated 
April   23,    1956. 

It  is  my  opinion  that  your  office  must  recognize 
the  Executive  Board  as  it  was  constituted  immedi- 
ately prior  to  the  so-called  April  7  meeting  /less 
the  chairman  and  vice-chairman,  who  have  been 
removed  by  the  General  Council)  as  the  lawful 
governing  body  of  the  Fort  Peck  Indians.  This 
body  may,  of  course,  appoint  temporary  officers 
from  its  members  to  fill  any  vacancies.  Official 
actions  requiring  signatures  can  be  handled  by 
resolutions  specifically  authorizing  signatures  by 
designated  temporary  officers  for  and  on  behalf  of 
the  Executive  Board. 

In  order  to  bring  an  end  to  the  factionalism  now 
existing  on  the  reservation,  k  is  suggested  that  the 
Executive  Board  give  prompt  consideration  to  the 
desirability  of  calling  a  new  election  to  determine 
the  will  ot  the  majority  as  to  who  should  hold 
offices  and  administer  the  affairs  of  ithe  group. 
The  1927  Constitution,  as  amended,  is  the  guide 
for  the  holding  of  elections  as  well  as  meetings  of 
the   General    Council   and    Executive   Board. 

The  following  is  a  suggestion  of  the  minimiun 
procedural  safeguards  and  steps  which  should  be 
taken  to  assure  a  legal  basis  for  recognition  by  the 
Commissioner  of  Indian  Affairs  of  the  necessary 
General    Council    meeting   and   election. 

(1)  Three  members  of  the  Execuitive  Board  (ex- 
cluding removed  officers,  who  were  members  ex- 
officio)  shall  call  a  meeting  of  the  Executive  Board. 
The  Exectitive  Board  (less  the  removed  chairman 
and  vice-chairman)  in  office  immediately  prior  to 
the  April  7  meeting  should  be  recognized  as  the 
duly  elected  Executive  Board  for  the  Fort  Peck 
Tribal  Council  for  all  purposes  initil  their  suc- 
cessors shall  be  properly  elected. 

(2)  The  Execuitive  Board  (by  a  majority  vote  of 
those  present)  shall  designate  a  time  and  place  for 
a  General  Council  meeting.  If  it  is  desired  to  hold 
an  election  to  fill  vacancies  in  the  office  of  chairman 


and  vice-chairman  at  least  sixty  days  advance 
notice  will  be  required  to  give  candidates  fifteen 
days  to  be  nominated  or  declared  and  the  secre- 
tary thirty  day  to  give  notice  of  the  meeting  and 
election  of  the  candidates.  Notices  shall  be  posted 
and  delivered  to  the  local  newspapers  and  radio 
stations  at  least  thirty  days  before  the  meeting  and/ 
or  election  giving  time  and  place,  agenda,  candi- 
dates for  election. 

(3)  Election  of  candidates  shall  be  by  secret 
ballot  and  the  candidates  obtaining  the  most  votes 
for  an  office  will  be  declared  elected.  If  the  above 
steps  are  followed  we  believe  there  will  be  com- 
pliance with  the   1927  constitution  as  amended. 

In  conclusion  we  briefly  supply  the  following 
direct  answers  to  the  questions  set  forth  in  your 
memoranda  of  March  26  and  April  17,   1956: 

March    26    Metnorandmn: 

(1)  Were  the  chairman  and  vice-chairman  le- 
gally antl  effectively  removed  from  office  by  the 
Fort  Peck  Tribal  Coimcil  meeting  of  January  7, 
1956,   and   its   continuation   on    January   28,    1956? 

Yes.  Since  the  meetings  were  held  by  this  office 
to  have  been  called  with  at  least  the  necessary 
minimum  of  compliance  with  the  1927  constitu- 
tion, they  were  valid.  The  action  taken  in  re- 
moving the  two  officers  contradicts  no  provision 
of  the  constitution  limiting  the  authority  of  the 
council. 

(2)  Is  Austin  Buckles  entitled  to  payment  for 
his  expenses  for  his  trip  to  Washington? 

No.  He  was  not  an  officer,  representative  nor 
delegate  at  the  time  of  his  trip.  If  his  trip  is  ap- 
proved and  ratified  at  rates  approved  by  the 
Executive  Board  no  difficulty  is  anticipated  in 
approving  payment  of  such  expenses. 

A  pill  17  inemorandtiin: 

(1)  In  view  of  the  failure  of  the  Fort  Peck 
tribes  to  comply  with  the  procedure  outlined  in 
circular  No.  3160  dated  May  5,  1936,  does  the 
1954  constitution,  in  your  opinion,  have  any  legal 
standing? 

No.  The  1927  constitution  only  is  entitled  to 
recognition.  The  1954  constitution  was  never  ap- 
proved in  Washington  nor  ratified  by  the  qualified 
voters  of  the  tribe  as  required  by  regulation. 

(2)  If  the  1954  constitution  has  no  legal  stand- 
ing, was  the  meeting  of  April  7  called  in  accord- 
ance with  the  constitution  of  1927  as  amended? 
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No.  Substantial  compliance  was  not  had  in  con- 
nection with  the  calling  ol  the  April  7  council 
meeting. 

(3)  If  it  was  not  a  validly  called  meeting  can 
the  Bureau  recognize  any  of  the  actions  taken  at 
the  meeting? 

No.  A  meeting  which  is  improperly  called  can- 
not convene  as  a  legal  meeting. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


Authority  for  Continued  Approval  of 

Timber  Sales  on  Klamath 

Reservation 


63  I.D.    147 


M-36338 


May  29,  1956. 


Indian  Tribes:  Terminal  Legislation— Timber 
Sales   and    Disposals 

The  basic  authority  for  the  Secretary  of  the  Inte- 
rior to  sell  timber  on  Indian  resei"vations  is  set 
forth  in  section  7  of  the  act  of  June  25,  1910  (36 
Stat.  857,  25  U.S.C.  407) .  Sale'  of  timber  on  the 
Klamath  Reservation  will  continue  to  be  gov- 
erned by  the  regulations  implementing  the  act 
of  June  25,  1910,  until  such  time  as  tribal  title 
is  extinguished  by  sale  or  the  tribal  property 
is  conveyed  to  a  trustee,  corporation  or  other 
legal  entity  in  accordance  with  a  plan  to  be 
prepared  by  management  specialists  pursuant  to 
the  Klamath  terminal  legislation  (the  act  of 
August  13,  1954,  68  Stat.  718,  25  U.S.C.  564). 

Memorandmn 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Authority    for    continued    approval    of 
timber  sales  on  Klamath  Reservation 

Certain  questions  have  been  raised  with  respect 
to  the  Secretary's  authority  to  approve  timber  sales 
on  the  Klamath  Reservation  in  view  of  the  Kla- 
math terminal  legislation  (68  Stat.  718,  25  U.S.C. 
564) .  The  basic  authority  for  the  Secretary  to  sell 
timber  on  Indian  reservations  is  set  forth  in  sec- 
tion 7  of  the  act  of  June  25,  1910  (36  Stat.  857, 
25  U.S.C.   407),   which  reads: 

"The    mature    living    and    dead    and    down 
timber    on    unallotted    lands    of    any    Indian 


reservation  may  be  sold  under  regulations  to 
be  prescribed  by  the  Secretary  of  the  Interior, 
and  the  proceeds  from  such  sales  shall  be  used 
for  the  benefit  of  the  Indians  of  the  reserva- 
tion in  such  manner  as  he  may  direct:  Pro- 
vided, That  this  section  shall  not  apply  to  the 
States  of  Minnesota  and  Wisconsin"  (June 
25,  1910,  ch.  431,  sec.  7,  36  Stat.  857) . 

This  office  has,  in  an  opinion  dated  January  14, 
1955  (M-36257)  interpreted  the  act  of  August  13, 
1954,  as  permitting  the  normal  interim  functioning 
of  the  tribe  unless  clearly  inconsistent  with  the 
act.  "Although  no  specific  provision  is  contained  in 
the  act  dealing  with  the  performance  of  necessary 
tribal  or  reservation  functions  pending  the  effec- 
tuation of  the  purposes  of  the  act,  it  is  hard  to 
believe  that  Congress  intended  to  create  a  vacuum 
during  the  transition  period  which  would  result 
in  a  complete  stoppage  of  the  ordinary  business 
affairs  of  the  Klamath  Tribe."  Nothing  in  the  act 
takes  away  the  privilege  of  the  tribe  and  the  Sec- 
retary to  cooperate  in  the  sale  of  tribal  timber  pro- 
vided that  there  is  no  interference  with  the  duties 
of  the  management  specialists  to  arrange  for  the 
sale  of  property  needed  to  pay  off  members  of  the 
tribe  electing  not  to  continue  on  a  collective  eco- 
nomic basis  with  other  tribal  members.  The  ap- 
proval by  the  management  specialists  of  the  tim- 
ber contract  is  not  required  but  as  pointed  out 
in  a  Solicitor's  opinion  dated  November   17,    1955 

(M-36307)  it  is  essential  that  they  be  consulted 
on  an  advisory  basis.  The  Secretary's  authority  to 
continue  sales  will  thus  be  effective  until  (a)  the 
timber  comes  under  the  jurisdiction  of  the  manage- 
ment specialists  by  their  selection  of  it  as  property 
suitable  for  sale  to  create  a  fund  to  pay  off  mem- 
bers electing  to  go  their  separate  way  (Section 
5  (a)  (3) )  ,  or  until  title  to  the  timber  is  trans- 
ferred to  the  corporation  or  other  entity  created 
cooperatively  by  the  management  specialists,  the 
tribe  and   the  Secretary  pursuant  to  section  5  (a) 

(5)  of  the  act.  Since  one  of  these  alternative  ac- 
tions will  have  to  take  place  before  or  simultane- 
ously with  the  termination  proclamation  (Section 
18  (a) )  ,  in  the  ordinary  course  of  events,  they  will 
determine  the  Secretary's  authority  in  this  regard. 
In  the  light  of  the  above,  the  answers  to  your 
specific  questions,  here  repeated  for  convenience, 
are  as  follows: 

"1.  Considering  Sections  3  and  4  of  the 
Act  of  August  13,  1954,  will  the  publishing  of 
a  final  tribal  roll  in  the  Federal  Register 
change  the  status  of  the  tribal  property  in  a 
manner  to  prevent  the  Secretary  from  authoriz- 
ing sales  of  tribal   timber   thereafter?" 
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No.  The  publication  of  the  final  roll  of  tribal 
members  does  not  change  the  functions  of  the 
Secretary,  the  tribe  or  the  management  specialists, 
as  the  case  may  be,  but  determines  those  eligible 
to  participate  in  the  benefits  of  membership  in  the 
tribe.  As  was  pointed  out  in  Solicitor's  Opinion 
(M-36284)    dated   May  20,    1955, 

"The  tribal  property  remains  tribal  property 
and  only  the  interest  of  the  individual  member 
therein  becomes  personalty.  Therefore  the 
*  *  *  regulations  *  *  *  will  continue  to  apply 
until  such  time  as  the  tribal  title  is  extin- 
guished by  sale,  as  provided  in  section  5  (a) 
(3)  or  the  tribal  property  is  conveyed  to  a 
trustee,  corporation,  or  other  legal  entity  in 
accordance  with  the  plan  prepared  by  the 
management   specialists." 

"2.  The  Management  Specialists  have  re- 
ceived bids  for  making  an  appraisal  of  the 
tribal  estate,  pursuant  to  Section  5  (a)  (1)  of 
the  Act.  Will  the  acceptance  of  this  bid,  or 
the  completion  of  the  appraisal,  have  any 
effect  upon  the  Secretary's  authority  to  author- 
ize timber  sales?" 

No.  The  appraisal  will  be  undertaken  as  called 
for  in  Section  5(a)(1)  of  the  act  as  any  other 
appraisal  of  a  going  business  would  be  undertaken 
by  commercial  appraisers. 

"3.  Section  5  (a)  (2)  and  (3)  of  the  Act  pro- 
vides that  the  appraised  value  of  the  tribal 
estate  will  be  made  known  to  the  members,  who 
will  then  have  an  opportunity  to  elect  whether 
they  wish  to  remain  with  the  tribe  or  with- 
draw; whereupon  the  estate  will  be  partitioned 
and  the  portion  of  those  electing  to  withdraw 
will  be  sold.  Will  the  call  for  this  election,  or 
the  partitioning  of  the  estate,  remove  the 
Secretary's  authority  to  approve  timber  sales?" 

The  call  for  the  election  will  have  no  effect  on 
the  authority  of  the  Secretary  to  exercise  his  super- 
visory functions  with  regard  to  the  sale  of  timber. 
Further,  when  the  Management  Specialists  have 
determined  to  what  extent  timber  will  be  sold 
pursuant  to  section  5  (a)  (3)  of  the  act,  the  Secretary 
will  direct  the  execution  of  the  conveying  instru- 
ments to  carry  these  sales  out,  and  to  that  extent 
his  prior  supervisory  authority  with  respect  to  the 
timber  so  sold  will  have  ceased.  Finally,  his  author- 
ity will  totally  lapse  when  the  timber  is  turned 
over  to  a  corporation  or  other  legal  entitly  created 
under   the   act    or   when    die   termination    is    pro- 


nounced by  suitable  proclamation  in  the  Federal 
Register. 

We  have  been  informed  by  representatives  of 
the  Bureau  that  no  timber  sale  contract  is  con- 
templated, the  period  of  which  will  extend  beyond 
the  date  on  which  Federal  supervision  and  con- 
trol will  terminate  under  the  provisions  of  the 
Klamath  Termination  Act.  The  foregoing  views 
have  been  expressed  with   this  understanding. 


J.  Reuel  Armstrong, 

Solicitor. 


Responsibility  for  Construction  of  Roads  on 
Cheyenne  River  Reservation 


M-36347 


May  31,  1956. 


Statutory   Construction:    Administrative    Construc- 
tion 


Section  IV  of  the  act  of  September  3,  1954  (68 
Stat.  1191)  authorizes  the  Secretary  of  the  Army 
to  make  available  from  appropriated  siuns  to  be 
charged  against  the  cost  of  construction  of  the 
Oahe  project  additional  appropriations  which 
shall  be  expended  for  the  relocation  and  recon- 
struction of  roads  and  bridges  on  the  Cheyenne 
River  Reservation.  Under  this  section  the  Corps 
of  Engineers  is  required  to  furnish  a  road  system 
which  will  restore  the  transportation  facility 
equivalent  to  that  available  to  the  Indians  before 
the  flooding.  A  mere  replacement  of  number  of 
bridges  and  miles  of  road  flooded,  without  con- 
sideration of  the  site  at  which  the  Indians  relo- 
cate themselves,   is  not  sufficient. 


Statutory  Construction:    Administrative   Construc- 
tion 


Funds  appropriated  for  the  rehabilitation  of  the 
members  of  the  Cheyenne  River  Tribe  under 
Section  V  of  the  act  of  September  3,  1954  (68 
Stat.  1191)  are  not  to  be  withdrawn  from  this 
use  for  the  purpose  of  reconstructing  a  road 
system  or  other  facility  maintained  by  the 
Bureau  of  Indian  Affairs.  The  relocating  of 
such  road  systems  is  to  be  undertaken  by  the 
Corps  of  Engineers  as  provided  in  Section  IV 
of  the  act  and  the  cost  of  relocation  is  to  be 
charged  against  the  cost  of  construction  of  the 
Oahe  project. 


May  3 1,1956 
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Memorandum 

To:  Commissioner  ot  Indian  Affairs 

From:        Solicitor 

Subject:  Interpretation  of  section  IV,  Public  Law 
776  (68  Stat.  1191)  re  responsibility  for 
construction  of  roads  on  Cheyenne  River 
Reservation 

This  refers  to  your  memorandum  of  April  17, 
1956,  requesting  a  review  of  the  Field  Solicitor's 
opinion  on  the  above  subject. 

In  his  opinion,  dated  February  16,  1956,  the 
Field  Solicitor  stated: 

"*  *  *  To  a  certain  extent  Section  IV  calls 
for  construction  of  roads  through  appropria- 
tions made  available  to  the  Corps  of  Engineers. 
This  section  also  provides  for  'relocation  and 
reconstruction  of  schools,  hospitals,  service 
buildings,  agents  and  employees  quarters'  in 
addition  to  roads  and  bridges.  In  relocating 
and  reconstructing  I  can't  believe  that  it  can 
be  successfully  contended  that  the  Corps  is 
obligated  to  reconstruct  facilities  in  a  greater 
measvire  than  now  existing  *  *  *  I  feel  it  can 
be  safely  said  that  to  the  extent  that  roads 
and  bridges  are  rendered  useless  by  flooding 
of  the  taking  area,  an  equivalent  number  of 
roads  and  number  of  bridges  aie  to  be  recon- 
structed and  relocated  as  prescribed  under 
Section  IV. 

"I  further  believe  that  a  reasonable  con- 
struction of  Section  V  would  indicate  that  the 
sum  of  $5,160,000,  there  refeiTed  to  and  agreed 
to  be  made  available,  is  to  be  used  in  part  for 
construction   of  roads." 

The  circumstances  giving  rise  to  a  need  for  our 
opinion  on  the  matter  appear  to  be: 

1.  The  Indian  population  of  the  Cheyenne 
River  Reservation  has,  up  to  the  present  time, 
been  concentrated  along  the  bottom  of  the 
Monreau  and  Missouri  rivers.  There,  two  prin- 
cipal roads,  constructed  and  maintained  by 
the  Bureau  of  Indian  Affairs,  provided  a  rea- 
sonably adequate  transportation  facility  for 
the  Indians.  These  two  roads  comprised  the 
most  important  part  of  the  road  system  on 
the  Cheyenne  River  Reservation.  The  Monreau 
River  road  and  the  Missouri  River  road  will 
be  inundated  when  the  waters  of  the  Missouri 
are  backed  up  behind  the  Oahe  Dam.  Among 
the  plans  for  replacement  of  these  roads  is  a 
suggestion  that  roads  be  reconstructed  at  a  cost 
of  $1,000,000  on  high  ground  along  the  gen- 


eral route  of  the  present  roads.  This,  it  is 
contended,  will  provide  a  reasonably  adequate 
substitute  for  existing  roads,  because  the  In- 
dians served  by  the  roads  will  also  move  to 
higher  ground  when  the  river  valleys  are 
ffooded. 

2.  On  the  other  hand,  the  problem  of  reloca- 
tion of  the  Indians  displaced  by  the  construc- 
tion of  the  Oahe  Dam  may  not  be  solved 
merely  by  relocating  them  on  high  ground 
near  the  site  of  tlieir  present  homes.  Reports 
of  the  Missouri  River  Basin  Investigation  au- 
thority indicate  that  such  lands  are  semiarid 
and  not  desirable  as  relocation  sites.  There  is, 
however,  a  more  favorable  location  in  the 
southern  part  of  the  reservation  which  could 
be  developed  as  a  suitable  relocation  site.  If 
the  Indians  relocate  their  homes  on  this  site  it 
would  be  necessary  to  construct  a  completely 
new  road  system  for  them  since  no  roads  serve 
that  area  at  the  present  time.  It  is  reported  by 
the  Chief  of  the  Branch  of  Roads,  that  the 
road  budget  for  the  Cheyenne  River  Reserva- 
tion does  not  contain  sufficient  funds  for  the 
building  of  such  an  extensive  replacement  road 
system.  Therefore,  it  is  the  position  of  the 
Bureau  that  the  proper  interpretation  of  Pub- 
lic Law  776  requires  the  Corps  of  Engineers 
to  furnish  a  road  system  which  would  restore 
the  transportation  facility  equivalent  to  that 
which  was  available  to  the  Indians  before  the 
flooding  rather  than  a  replacement  of  only 
those  roads  that  were  flooded.  The  Indian 
Bureau  also  contends  that  it  would  be  useless 
to  relocate  roads  on  the  resei-vation  without 
consideration  of  the  site  at  which  the  Indians 
relocate  themselves.  In  support  of  this  argu- 
ment the  Bureau  points  out  that  at  Fort  Bert- 
hold,  in  1946,  Indian  Bureau  roads  were  valued 
at  $469,000  and  state  and  county  roads  at 
$120,000.  The  Army  Corps  of  Engineers  re- 
placed the  flooded  roads  on  that  reservation 
with  a  relocated  road  system  valued  at  $3,- 
300,000.  It  is  estimated  that  the  cost  of  replac- 
ing the  present  transportation  facility  on  the 
Cheyenne  River  Reservation  will  be  $2,700,000. 
This  amount  exceeds  by  $1,700,000  the  cost  of 
relocating  and  reconstructing  the  same  number 
of  miles  of  roads  and  number  of  bridges 
which  will  be  flooded  as  a  result  of  the  con- 
struction of  the  dam. 

It  is  the  opinion  of  this  office  that  the  position 
taken  by  the  Bureau  of  Indian  Affairs  is  tenable. 
In  the  legislative  history  of  the  act  of  September 
3,  1954,  which  we  are  interpreting  here,  there  ap- 
pears the   following  statement   from   the   Reports 
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of  the  Department  of  the  Army  to  Chairman, 
Committees  on  Interior  and  Insular  Affairs  (March 
12,   1953): 

"Section  IV  provides  for  the  appropriation 
of  funds  for  relocation  of  agency  facilities, 
roads,  and  bridges  'at  points  to  be  determined 
by  the  tribal  counoil  of  said  tribe  with  the 
approval  of  the  Secretary  of  the  Interior.' 
This  Department  [Army]  has  no  objection  to 
the  relocation  of  agency  buildings,  schools, 
hospitals,  roads  and  bridges  in  order  to  pro- 
vide substantially  equivalent  facilities,  to  the 
extent  determined  necessary  and  at  the  ex- 
pense of  project  funds.  However,  if  the  cost 
is  to  be  charged  to  project  funds  the  work 
should  be  limited  to  replacements  which  the 
Corps  of  Engineers  and  the  Bureau  of  Indian 
Affairs  agree  are  necessary,  instead  of  being 
based  on  requests   of   the   tribal   council."  ^ 

The  Assistant  Secretary  of  the  Interior,  report- 
ing on  this  measure  to  the  same  committee,  stated: 

"  *  *  *  it  is  recommended  that  section  IV 
be  revised  to  stipidate  that  the  United  States 
agrees  to  make  available  die  funds  necessary 
to  madntain  the  services  and  to  supplant  ap- 
purtenant facilities  presently  provided  the 
Indians  in  a  manner  to  meet  their  needs  exist- 
ing at  the  time  Oahe  Dam  is  closed;  the  method 
and  means  of  meeting  such  needs  to  be  based 
upon  a  thorough  study  of  all  feasible  courses 
open  to  fulfill  this  obligation.  This  recom- 
mendation is  based  upon  the  fact  that  closure 
of  Oahe  Dam  is  6  to  8  years  in  the  future. 
During  this  period  of  time  the  situation  of 
the  Indians  may  change  appreciably,  par- 
ticularly in  view  of  the  national  policy  of 
terminating  special  services  of  a  public  nature 
to  Indians  by  transfer  of  responsibility  tor 
such  services  to  the  State  and  their  local  sub- 
divisions. 

"As  presently  drafted,  section  IV  would 
make  mandatory  the  replacement  of  all  serv- 
ices and  facilities  in  not  less  quantity  and 
quality  than  now  exists.  For  reasons  cited,  it 
is  urged  that  the  determination  of  the  quantity 
and  quality  of  services,  together  with  the  fa- 
cilities required,  be  based  upon  the  circum- 
stances prevailing  at  a  time  more  nearly  ap- 
proaching that  of  the  inundation  of  the  reser- 
voir area  with  provision  for  sufficient  time  in 
advance  to  allow  for  continuity  of  services."  - 


The  suggestions  of  the  Assistant  Secretary  of 
the  Interior  were  accepted,  and  the  bill  enacted 
the  following  provisions  under  Section  IV. 

"The  United  States  further  agrees  to  appro- 
priate, and  the  Secretary  of  the  Army  is 
authorized  and  directed  to  make  available 
from  sums  so  appropriated  to  be  charged 
against  the  cost  of  construction  of  the  Oahe 
project,  further  additional  appropriations 
which  shall  be  expended  for  the  relocation  and 
reconstruction  of  Cheyenne  River  Agency,  re- 
location and  reconstruction  of  schools,  hos- 
pitals, sei-vice  buildings,  agents  and  employees 
quarters,  roads,  bridges  and  incidental  mat- 
ters or  facilities  in  connection  therewith." 

We  call  your  attention  to  the  fact  that  all  of  the 
facilities  to  be  relocated  under  section  IV  are  the 
property  of  the  United  States  and  not  the  property 
of  the  Indian  Tribe  for  whose  benefit  they  are 
maintained.  Section  V,  on  the  other  hand,  provides 
for  a  further  sum  of  $5,160,000  to  be  deposited 
in  the  Treasury  to  the  credit  of  the  Indian  Tribe 
for  the  purpose  of  rehabilitation  of  the  members  of 
the  tribe.  The  language  of  these  two  sections  of 
the  act  clearly  indicates  to  us  that  the  funds  ap- 
propriated for  the  rehabilitation  of  the  members 
of  the  Cheyenne  River  Tribe  who  are  residents  of 
the  Cheyenne  River  Reservation  are  not  to  be 
withdrawn  from  this  use  for  the  purpose  of  re- 
constructing a  road  system  or  any  of  the  other 
facilities  which  are  maintained  by  the  Bureau  of 
Indian  Affairs.  It  is  our  opinion,  therefore,  that 
the  sum  of  $5,160,000  leferred  to  under  section  V 
is  not  to  be  made  available  for  the  relocation  and 
construction  of  roads  on  the  Cheyenne  River 
Reservation.  The  relocating  of  such  roads  must 
therefore  be  undertaken  by  the  Corps  of  Engineers 
as  provided  in  section  IV  of  the  act,  and  the  cost 
of  the  relocation  of  a  useful  road  system  be 
charged  against  the  cost  of  construction  of  the 
Oahe  project. 

J.  Reuel  Armstrong, 

Solicitor. 

Blackfeet  Tribal  Constitution— Eligibility 
OF  Voters 


M-36346 


June  8,  1956. 


'■House  Report  2484,  to  accompany  H.R.  2233,  83d  Cong., 
2d  Session,  p.  II ;  Senate  Report  2489,  8,3d  Cong.,  2d  Session, 
p.  11. 


Indian   Tribes:    Constitutions— Indian    Reorganiza- 
tion   Act 

Section   16  of  the  Indian  Reorganization  Act    (26 
U.S.C.A.   sec.   476,   48   Stat.   987)    requires   that 


■Senate  Report  Op.  Cit.  p.  7. 


Junes,  1956 
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elections  for  the  adoption  of  governmental  con- 
stitutions and  their  amendment  shall  be  by 
special  election  called  by  the  Secretary  of  the 
Interior.  The  rules  for  the  "elections  on  the 
adoption  of  Constitutions  and  Constitutional 
Amendment"  were  approved  by  the  Secretary  of 
the  Interior  August  20,  1935,  and  amended 
October  18,  1935,  and  March  24,  1938.  These 
rules  provide  that  "non-resident  members  may 
vote  by  absentee  ballot."  The  Solicitor's  opinion 
(M-36141)  dated  July  18,  1952,  is  modified  to 
permit  the  use  of  absentee  ballots  by  nonresident 
members  in  elections  to  amend  constitutions 
adopted  pursuant  to  the  Indian  Reorganization 
Act. 


Memorandum 

To:  Secretary  of  the  Interior 

From:        Solicitor 

Subject:  Compliance  with  regulations  governing 
the  eligibility  of  voters  to  vote  at  elec- 
tions called  by  the  Secretary  of  the  In- 
terior to  amend  Indian  tribal  constitution 

We  have  been  asked  to  reexamine  our  Solicitor's 
determinations  of  whether  absentee  voting  is  pos- 
sible in  the  elections  held  or  to  be  held  to  adopt 
amendments  to  the  Blackfeet  tribal  constitution. 
We  had  earlier  reached  the  conclusion  that  the 
amendments  failed  of  adoption  in  the  election 
held  on  August  1,  1955,  since  the  total  vote  cast 
in  the  election  constituted  less  than  the  necessary 
30  percent  of  the  total  eligible  voting  membership. 
The  fundamental  consideration  in  reaching  this 
conclusion  was  that  all  adult  members  of  the 
tribe,  resident  and  nonresident,  were  included  in 
the  count  of  eligible  voting  membership.  The  in- 
I  elusion  of  all  members,  whether  resident  or  non- 
resident, appears  to  have  been  proper.  However, 
nonresident  members  were  not  allowed  to  vote  by 
absentee  ballot. 

This  office  previously  advised  the  Assistant  Sec- 
retary in  regard  to  said  election  that  voting  by 
absentee  ballots  was  not  proper  under  the  con- 
stitution of  the  Blackfeet  Tribe  for  the  reason 
that  there  is  an  express  requirement  in  that  con- 
stitution that  each  voter  present  himself  at  the 
polling  place  in  order  to  vote.  In  so  advising  the 
Assistant  Secretary  we  followed  a  former  Solicitor's 
opinion    (M-36141)   dated  July  18,  1952. 

However,  on  reconsideiation  this  office  has  re- 
viewed its  earlier  opinion  and  has  concluded  that 
the  statutory  manner  of  adopting  the  original 
tribal  constitution,  as  implemented  by  the  rules 
and  regulations  of  this  Department,  controls  the 


manner  of  amending  that  constitution  rather  than 
the  provisions  of  the  tribal  constitution  itself.  The 
departmental  rules,  under  which  the  constitution 
of  the  Blackfeet  Tribe  was  adopted,  permitted  the 
use  of  absentee  ballots  for  nonresident  voters.  Such 
ballots  were  actually  used.  It  is  our  opinion  there- 
fore that  absentee  voting  should  be  permitted  in 
an  election  to  amend  the  Blackfeet  Tribal  Con- 
stitution. A  discussion  of  the  legal  principles  re- 
lied upon  to  reach  the  conclusion  follows. 

The  Blackfeet  Tribe  of  Indians  is  an  organized 
Indian  tribe  as  defined  in  the  Indian  Reorganiza- 
tion Act  (act  of  June  18,  1934;  48  Stat.  984;  25 
U.S.C.A.  465  et  seq.)  having  elected  to  come  under 
the  act  at  a  statutory  election  held  on  October 
27,  1934.  One  of  the  major  objectives  of  the  act 
was  to  provide  self-government  opportunities  for 
Indian  tribes.  To  this  end  Congress  provided  that 
tribal  election  procedures  would  be  adopted  by 
the  Secretary  of  the  Interior  under  rules  and  regida- 
tions  for  the  adoption  of  constitutions  to  govern 
the  political  activities  of  the  Indian  tribes.  A  con- 
current purpose  of  Congress  was  to  provide  for 
granting  Federal  charters  to  Indian  tribes  so  that 
they  could,  as  corporate  bodies,  administer  their 
economic  affairs  and  resources  in  a  businesslike 
manner. 

Section  16  of  the  Indian  Reorganization  Act, 
supra,  provides  that  a  constitution  may  be  adopted 
when  ratified  by  (1)  a  majority  vote  of  the  adult 
members  of  the  tribe,  or  (2)  a  majority  vote  of 
the  adult  Indians  residing  on  the  reservation.  The 
act  finther  provides  that  amendments  are  to  be 
ratified  and  approved  "in  the  same  manner  as  the 
original  constitution  and  bylaws."  These  provisions 
were  modified  somewhat  by  the  act  of  June  15, 
1935  (49  Stat.  378;  25  U.S.C.A.  478a)  which  pro^ 
vided  that  in  any  election  held  under  section  16 
a  total  vote  of  not  less  than  30  percentum  of  those 
entitled  to  vote  was  a  requirement  to  be  met  in 
order  for  the  election  to  be  official. 

Article  X  "Amendments"  of  the  Blackfeet  tribal 
constitution  states  that  their  constitution  may  be 
amended  by  a  majority  of  the  cjualified  voters 
voting  at  an  election  called  for  that  purpose  by 
the  Secretary  of  the  Interior,  provided  at  least  30 
percent  of  those  entitled  to  vote  shall  vote  in 
the  election.  Taken  by  itself  this  provision  clearly 
provides,  consistently  with  the  statute,  that  an  elec- 
tion to  amend  the  constitution  shall  be  called  by 
the  Secretary.  However,  the  Blackfeet  constitution 
also  provides  in  Article  IV  that  any  member  of 
the  Blackfeet  Tribe,  twenty-one  years  of  age  or 
over,  shall  be  eligible  to  vote  at  any  election  when 
he  or  she  presents  himself  or  herself  at  a  polling 
place  within  his  or  her  voting  district.  Article  IV 
of    the    Blackfeet    tribal    constitution    appears    to 
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have  been  drafted  to  cover  the  basic  law  of  the 
tribe  in  relation  to  elections  of  the  governing  board 
known  as  the  Tribal  Council.  Section  7  thereof 
reads  as  follows:  "Any  member  of  the  Blackfeet 
Tribe,  twenty-one  (21)  years  of  age  or  over,  shall 
be  eligible  to  vote  at  any  election  when  he  or  she 
presents  himself  or  herself  at  a  polling  place  within 
his  or  her  voting  district."  The  constitution  may 
be  interpreted  either  as  requiring  that  voters  may 
not  vote  by  absentee  ballots  at  any  election  or 
that  voters  may  not  vote  by  absentee  ballots  at 
elections  for  the  Tribal  Council.  We  interpret  the 
tribal  constitution  only  to  require  the  voter  to  be 
present  at  the  polling  place  when  the  election  has 
to  do  with  tribal  matters  other  than  the  amend- 
ment, modification  or  revocation  of  the  constitu- 
tion itself. 

The  constitution  and  bylaws  for  the  Blackfeet 
Tribe  which  were  approved  by  the  Secretary  of 
the  Interior  on  December  13,  1935,  should  not  be 
construed  to  limit  the  statutory  requirements  and 
departmental  regulations  governing  the  holding  of 
elections  to  adopt  amendments  to  the  tribal  con- 
stitution. The  Blackfeet  tribal  constitution  was  ap- 
proved by  an  election  governed  by  paragraph  3 
of  the  "Rules  and  Regulations  Governing  Elections 
under  the  Indian  Reorganization  Act."  Paragraph 
3  thereof  provided,  in  effect,  that  any  member  of 
the  tribe  would  be  entitled  to  vote  whether  he 
was  a  resident  of  the  reservation  or  not,  and  that 
the  nonresidents  would  be  permitted  to  vote  by 
absentee  ballot.  This  amounted  to  a  choice  of 
the  method  of  ratification  of  the  proposed  con- 
stitution under  the  first  alternative  in  section  16 
of  the  Indian  Reorganization  Act,  namely  that 
covered  by  the  clause  "when  ratified  by  a  majority 
vote  of  the  adult  members  of  the  tribe."  This 
alternative  is  appropriate  when  the  tribe  is  the 
center  of  focus  (such  as,  for  example,  the  Black- 
feet Tribe  of  Indians)  rather  than  the  reservation 
Indian  residents  regardless  of  prior  tribal  affilia- 
tions (e.g.,  Colorado  River  Indians  composed  of 
Mohaves  and  Chemihuevis) .  Having  chosen  the 
complete  menibership  of  the  tribe  rather  than  the 
residents  of  the  reservation  as  the  group  constituted 
as  an  "organized  tribe"  under  the  Reorganization 
Act,  the  Blackfeet  Indians  must  in  the  future 
subinit  any  proposed  amendments  to  the  same 
constituency  for  ratification  and  must  follow  the 
procedures  used  in  adopting  the  original  constitu- 
tion. 

Section  16  of  the  Indian  Reorganization  Act 
provides  for  amendments  to  the  constitution  of  the 
Indian  tribe  by  ratification  and  approval  by  the 
Secretary  "in  the  same  manner"  as  the  original 
constitution,  and  thus  it  appears  that  all  the  adult 
members  of  the  tribe  must  be  permitted  to  vote 


at  any  election  to  be  held  to  amend  the  constitution 
of  the  Blackfeet  Tribe,  whether  residing  on  the 
reservation  or  not.  The  original  constitution  hav- 
ing been  adopted  under  the  regulations  set  forth 
in  paragraph  3  of  the  Department's  rules  which 
include  the  provision  "  (e)  Nonresident  members 
may  vote  by  absentee  ballot,"  it  is  the  opinion  of 
this  office  that  an  election  held  by  the  Secretary 
of  the  Interior  to  amend  the  constitution  of  the 
Blackfeet  Indians  must  be  held  under  a  consistent 
set  of  rules,  in  this  case  giving  members  of  the 
tribe  a  right  to  vote  by  absentee  ballot. 

This  opinion  affirms  and  follows  that  part  of 
the  opinion  of  former  Solicitor  Mastin  G.  White 
(M-36141)  dated  July  18,  1952,  which  held  that 
residence  in  a  voting  district  on  the  Blackfeet 
Reservation  is  not  a  prerequisite  lor  voting  in 
tribal  elections,  but  disagrees  with  the  implied 
prohibition  of  absentee  balloting.  The  earlier 
opinion  observes  "*  *  *  that  only  the  Secretary 
of  the  Interior  is  authorized  to  call  a  legal  election 
upon  the  adoption  of  a  proposed  amendment  to 
the  Blackfeet  tribal  constitution."  His  opinion 
states  a  rule  of  statutory  construction  that  elec- 
tion laws  are  to  be  liberally  construed  in  favor 
of  the  broader  right  to  vote.  He  concludes  that 
in  determining  whether  at  least  30  percentum 
of  the  eligible  Blackfeet  voters  participated  in  an 
election  for  a  proposed  amendment  to  the  Black- 
feet tribal  constitution,  it  is  necessary  to  include 
in  the  computation  all  the  nonresident  adult  mem- 
l)ers  of  the  tribe,  as  well  as  the  adult  members  of 
the  tribe  residing  in  the  voting  districts  which 
comprise  the  reservation.  This  1952  opinion  con- 
sidered the  question  of  whether  nonresident  mem- 
bers could  or  could  not  vote  in  person  at  a  poll- 
ing place  on  the  reservation.  The  Solicitor  did 
not  directly  have  before  him  the  further  question 
as  to  the  necessity  for  complying  with  the  depart- 
mental rule  that  "nonresident  members  may  vote 
by  absentee  ballot,"  and  his  remarks  on  that  sub- 
ject were  in   the  nature  of  dicta. 

It  is  suggested  that  if  the  tribe  still  desires  to 
amend  its  constitution  the  Secretary  has  the  author- 
ity to  call  a  special  election  for  that  purpose  under 
the  Departmental  Rules  recognizing  an  absentee 
ballot.  If  at  said  election  at  least  30  percent  of  the 
eligible  voters  participate,  and  if  a  majority  of 
said  voters  approve  the  proposed  amendments, 
they  shall  become  effective  when  and  if  the  Secre- 
tary signifies  his  approval.  We  respectfully  suggest 
that  any  proposed  amendments  be  considered  ap- 
provable  by  you  before  being  submitted  to  the 
voters,  however,  in  order  to  avoid  a  useless  elec- 
tion being  held. 

J.  Reuel  Armstrong, 

Solicitor. 
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Indian  Tribes:  Constitutions— Indian  Reorganiza- 
tion Act 

The  Secretary  of  the  Interior  has  authority,  under 
the  Indian  Reorganization  Act  (25  U.S.C.A. 
sec.  476,  477;  48  Stat.  987)  to  call  special  elec- 
tions to  (a)  determine  whether  a  majority  of  the 
adult  Indians  desire  to  vote  against  the  applica- 
tion of  the  act  itself  to  the  reservation  with 
which  they  are  connected;  (b)  to  determine 
whether  a  proposed  constitution  and  bylaws 
shall  be  ratified;  (c)  to  ascertain  whether  such 
constitution  and  bylaws  shall  be  amended;  and 
(d)  to  determine  whether  such  constitution  and 
bylaws  shall  be  revoked.  Otherwise  in  the  case 
of  Tribal  Governments  incorporated  imder  sec- 
tion 16  of  the  Indian  Reorganization  Act,  supra, 
the  Secretary,  unless  granted  authority  by  the 
tribal  constitution  or  Act  of  Congress,  may  not 
call  tribal  elections  to  elect  councilmen. 


Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:       The  Solicitor 

Subject:  Fort  Berthold— Proposed  election  order  to 
submit  proposed  Amendment  I  to  Con- 
stitution and   Bylaws  to  a  vote 

Your  memorandum  of  March  19,  1956,  raises 
two  questions  (1)  whether  absentee  balloting  may 
be  permitted  in  an  election  for  the  amendment 
of  the  Constitution  and  Bylaws  of  the  Three  Affi- 
liated Tribes  of  the  Fort  Berthold  Reservation  and 
(2)  whether  the  Secretary  of  the  Interior  has  the 
authority  to  call  an  election  for  the  purpose  of  per- 
mitting the  tribal  members  to  vote  on  the  election 
of  councilmen  on  the  basis  of  the  community 
boundaries  as  now  defined  in  Article  III  of  the 
Fort   Berthold   constitution. 

The  question  of  absentee  balloting  was  dis- 
cussed and  disposed  of  in  our  memorandum 
opinion    (M-36346)    dated  June  8,   1956. 

With  regard  to  the  question  of  whether  the 
Secretary  of  the  Interior  has  authority  to  call 
special  elections  for  tribes  incorporated  under  Sec- 
tion 16  of  the  Indian  Reorganization  Act  (25 
U.S.C.  476,  48  Stat.  987)  to  elect  councilmen, 
the  answer   must   be   found   either   in    the    tribal 


constitution  and  bylaws  or  in  the  statutory  law.  The 
constitution  and  bylaws  of  the  Three  Affiliated 
Tribes  of  the  Fort  Bertliold  Reservation,  North 
Dakota  govern  the  calling  of  elections  to  choose 
tribal  councilmen.  Article  IV,  thereof  provides  that 
regular  elections  shall  be  held  on  the  first  Tues- 
day of  September  in  even  numbered  years  and 
that  special  elections  may  be  called  by  a  two-thirds 
vote  of  the  council  or  by  petition  signed  by  at 
least  10  percent  of  the  qualified  voters  of  each 
tribal  community.  Section  5  of  said  Article  IV 
further   provides: 

"All  elections  shall  be  held  under  the  super- 
vision of  the  Tribal  Business  Council  or  an 
election  board  appointed  by  that  Coimcil,  and 
the  Tribal  Business  Council  or  the  election 
board  appointed  by  it,  shall  make  rules  and 
regulations  governing  all  elections,  and  shall 
designate  the  polling  places  and  the  election 
officers." 

It  is  clear  from  a  reading  of  the  tribal  constitution 
that  no  provision  is  made  for  the  calling  of  elec- 
tions for  tribal  council  members  by  the  Secretary 
of  tlie  Interior. 

There  being  no  authority  retained  in  or  given 
by  the  tribal  constitution  to  the  Secretary  of  the 
Interior  to  call  or  supervise  elections  of  tribal 
council  members,  does  such  authority  exist  outside 
the  tribal  constitution?  This  question  has  been 
raised  in  your  memorandum  to  the  Solicitor  and 
on  many  other  occasions.  The  question  of  the  right 
of  the  Federal  Government  to  intervene  in  tribal 
governmental  affairs  is  one  of  long-standing  im- 
portance. This  is  true  not  only  of  tribes  incor- 
porated under  the  provisions  of  the  Indian  Re- 
organization Act  of  1934,  supra,  but  also  of  the 
many  tribes  which  have  not  availed  themselves  of 
the  privileges  of  this  act.  The  act  of  July  9,  1832 
(4  Stat.  564) ,  provided  for  the  appointment  of  a 
Commissioner  of  Indian  Affairs,  then  under  the 
Secretary  of  War,  and  now  under  the  Secretary  of 
the  Interior,  "who  shall  *  *  *  agreeably  to  such 
regulations  as  the  President  may  from  time  to 
time,  prescribe,  have  the  direction  and  manage- 
ment of  all  Indian  Affairs,  and  of  all  matters  aris- 
ing out  of  Indian  relations  *  *  *."  (25  U.S.C.  2.) 
The  Supreme  Court  just  previously  in  January  of 
1832  had  had  occasion  to  construe  similar  language 
in  a  treaty  with  the  Cherokee  Indians,  Worcester 
V.  Georgia,  6  Pet.  515.  Chief  Justice  Marshall  had 
before  him  the  ninth  article  of  The  Treaty  of 
Hopewell  which  had  been  entered  into  by  the 
United  States  and  the  Cherokee  Indians  on  Novem- 
ber 28,  1785. 
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"The  ninth  article  is  in  these  words  'for 
the  benefit  and  comfort  of  the  Indians,  and 
for  the  prevention  of  injuries  or  oppressions  on 
tlie  part  of  the  citizens  or  Indians,  the  United 
States,  in  Congress  assembled,  shall  have  the 
sole  and  exclusive  right  of  regulating  the 
trade  with  the  Indians,  and  managing  all  theiir 
affairs,  as  they  think  proper.' 

"To  construe  the  expression  'managing  all 
their  affairs,'  into  a  siu-render  of  self-govern- 
ment, would  be,  we  think,  a  perversion  of  their 
necessary  meaning,  and  a  departure  from  the 
construction  wliich  has  been  uniformly  put 
on  them.  The  great  subject  of  the  article  is 
the  Indian  trade;  the  influence  it  gave,  made 
it  desirable  that  congress  shoidd  possess  it. 
The  commissioners  brought  forward  the  claim, 
with  the  profession  that  their  motive  was  'the 
benefit  and  comfort  of  the  Indians,  and  the 
prevention  of  injuries  or  oppressions.'  This 
may  be  true,  as  respects  the  regulation  of 
their  trade,  and  as  respects  the  regulation  of 
all  affairs  connected  with  their  trade,  but  can- 
not be  true,  as  respects  the  management  of  all 
their  affairs.  The  most  important  of  these 
are  the  cession  of  their  lands,  and  security 
against  intruders  on  them.  Is  it  credible,  that 
they  should  have  considered  themselves  as 
surrendering  to  the  United  States  the  right  to 
dictate  their  futiue  cessions,  and  the  terms  on 
which  they  should  be  made?  or  to  compel 
their  submission  to  the  violence  of  disorderly 
and  licentious  intruders?  It  is  equally  incon- 
ceivable, that  they  could  have  supposed  them- 
selves, by  a  phrase  thus  slipped  into  an  article, 
on  another  and  most  interesting  subject,  to 
have  divested  themselves  of  the  right  of  self- 
government  on  subjects  not  connected  with 
trade.*   *   *" 

In  view  of  the  fact  that  language  was  used  in  the 
statute  similar  to  that  construed  in  Chief  Justice 
Marshall's  decision,  it  is  apparent  that  the  scope 
of  this  wording  was  well  understood.  The  language 
"management  of  all  Indian  affairs"  is  thus  hmited 
to  the  supervision  of  the  commercial  and  trade 
relationships  of  the  Indians  and  not  to  management 
of  their  internal  government. 

The  Indian  Reorganization  Act  (25  U.S.C.  461, 
etc.)  had  as  one  of  its  many  purposes  the  strength- 
ening of  self-government  in  the  Indian  tribes. 
Commissioner  John  Collier  testified  at  the  hearings 
called  in  connection  with  the  consideration  of  the 
act  that  the  Indians  "want  an  arrangement  by 
which  they  can  buttress  their  self-government  by 
a  statute  of  congress  *  *  *."  Although  it  is  true 
that  the  Secretary  of  the  Interior  has  no  authority 


to  call  special  elections  to  elect  councilmen,  there 
is  no  reason  to  doubt  that  he  has  adequate  statu- 
tory authority  to  call  special  elections  to  consider 
amendments  to  tribal  constitutions  and  bylaws. 
And  further  the  Commissioner  is  not  without 
authority  to  deter  abuses  of  tribal  authority  by 
virttie  of  his  control  over  the  expenditure  of  tribal 
funds,  which  authority  stems  from  treaty  and  stat- 
ute. 1  he  United  States  generally  acts  as  guardian 
of  the  funds  and  assets  of  Indian  tribes  and  as  such 
trustee  not  only  is  held  to  a  high  degree  of  care 
in  the  handling  of  the  funds  and  property  of  the 
Indians  but  exercises  the  ordinary  supervisory  re- 
straint incident   to  such   guardianship. 

Under  the  Indian  Reorganization  Act,  1934, 
supra,  there  are  several  types  of  elections  which 
may  be  called  by  the  Secretary  of  the  Interior 
"under  such  rules  and  regulations  as  he  may  pre- 
scribe." Section  18  of  the  act  sets  out  that  a  special 
election  shall  be  called  by  the  Secretary  of  the 
Interior  to  determine  whether  a  majority  of  the 
adult  Indians  desire  to  vote  against  the  applica- 
tion of  the  act  itself  to  the  reservation  with  which 
they  are  connected  (25  U.S.C.  478).  Section  17 
of  the  act  provides  that  the  Secretary  has  the  duty 
of  calling  a  special  election  upon  a  petition  by 
at  least  one-third  of  the  adult  Indians  living  on  '~^ 
the  reservation  to  determine  whether  they  desire  to 
ratify  a  charter  of  incorporation  which  has  been 
issued  for  the  conduct  of  business  enterprise  on 
the  reservation  (25  U.S.C.  477) .  Section  16  of 
the  act  authorizes  the  Secretary  of  the  Interior  to 
call  a  special  election  to  permit  the  adoption  and 
ratification  of  a  tribal  governmental  constitution 
(25  U.S.C.  476)  .  This  section  also  may  be  construed 
to  provide  that  the  Secretary  of  the  Interior  shall 
call  a  similar  special  election,  open  to  tlie  same 
voters  and  conducted  in  the  same  manner  as  the 
original  election,  to  determine  whether  such  con- 
stitution shall  be  revoked.  Finally  section  16  of 
the  act  must  be  construed  to  permit  the  Secretary 
of  the  Interior  to  call  a  similar  special  election  to 
determine  whether  the  constitution  and  bylaws  can 
be  amended. 

Your  memorandum  of  March  19,  1956,  states  that 
a  gieat  many  tribal  members  of  the  Three  Af- 
filiated Tribes  of  the  Fort  Berthold  Reservation 
are  dissatisfied  with  the  manner  in  which  the 
Tribal  Business  Council  has  been  conducting  its 
affairs  and  are  most  anxious  that  they  be  given  an 
opportunity  soon  to  vote  on  the  election  of  coun- 
cil members.  At  present  there  is  no  authority  given 
in  the  tribal  constitutiion  nor  any  express  statutory 
authority  to  permit  the  Secretary  to  call  such  a 
tribal  election.  Inasmuch  as  the  Secretary  has  au- 
thority to  call  an  election  to  amend  the  constitution 
of  the  tribe,  it  is  appropriate  at  this  time  to  sug- 
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gest  that  the  tribal  constitution  be  amended  to  per- 
mit the  Secretary  or  his  Delegate,  upon  the  written 
request  of  a  certain  number  of  tribal  members,  to 
call  special  elections  to  elect  councilmen  and  other 
tribal  officers. 

If  it  is  determined  as  a  matter  of  policy  by  your 
office  that  such  amendments  be  submitted  to  the 
tribal  electorate  the  following  two  additional  pro- 
visions are  set  forth  in  draft  form  for  consider- 
ation: 

Article  IV  Nominations  and  Elections 
Section  2.  Add:  Absentee  ballots  will  be 
furnished  to  any  enrolled  non-resident  mem- 
ber of  the  tribes  upon  request  to  the  tribal 
secretary  made  10  days  before  the  election. 
The  ballot  must  be  returned  to  and  reach  the 
tribal  secretary  on  or  before  the  date  of  the 
election  in  order  that  it  may  be  counted. 

Section  3.  Add:  Notice  of  regular  elections 
shall  be  given  by  the  secretary  of  the  Tribal 
Business  Council  who  shall  give  to  all  enrolled 
members  of  the  tribe  30  days  notice  of  the 
time  and  place  of  the  regular  election.  In  the 
event  the  tribal  secretary  shall  fail  to  give  the 
appropriate  notice,  or  in  case  a  regular  elec- 
tion has  not  been  held,  the  Secretary  of  the 
Interior  shall  call  such  election  and  give  25 
days  notice,  setting  the  time  and  place. 

J.  Reuel  Armstrong, 

Solicitor. 


Right  to  Vote  by  Absentee  Ballot  in  Tribal 
Elections— Salaries  of  Tribal  Officals 


June  22,  1956. 


My  Dear  Mr.  Burdick: 


We  have  delayed  replying  to  your  letter  ot 
May  3,  1956,  until  our  memorandum  opinion  on 
the  subject  of  the  use  of  absentee  ballots  in  elec- 
tions to  amend  tribal  constitutions  should  be 
completed  and  be  available  for  your  use. 

The  problems  which  you  have  raised  in  con- 
nection with  tribal  elections  on  the  Fort  Berthold 
Reservation  are  not  unique  to  that  locality.  It  is 
a  close  question  of  law  whether  absentee  balloting 
may  be  permitted  in  an  election  on  a  reservation 
where  the  governmental  constitution  of  the  Indians 
involved  expressly  provides  that  suffrage  is  ex- 
tended only  to  Indians  who  present  iJiemselves  at 
the  polling  places.  We  never  lightly  overrule 
opinions  of  prior  Solicitors,  but,  in  this  case,  we 
have    felt    constrained    to   modify    the    Solicitor's 


Opinion  of  July  18,  1952  (M-36141)  which,  while 
correctly  finding  that  non-resident  Indians  had  a 
right  to  vote  in  jjerson  in  an  election  called  to 
amend  constitutions,  denied  non-resident  voters 
the  privilege  of  absentee  balloting  even  though  the 
original  constitution  had  been  adopted  under  rules 
permitting  absentee   balloting. 

We  are  enclosing  a  copy  of  our  recent  opinion 
(M-36346)  dated  June  8,  1956,  holding  that  non- 
resident members  of  the  Blackfeet  Tribe  may  vote 
by  absentee  ballot  at  elections  to  amend  their 
constitution,  and  our  opinion  (M— 36350)  dated 
June  15,  1956,  which  finds  no  authority  in  the 
Secretary  of  the  Interior  to  call  elections  for  tribal 
officers  for  tribes  incorporated  under  the  Indian 
Reorganization  Act  where  the  Tribal  Constitution 
does  not  so  provide.  This  holding  is  equally  ap- 
plicable to  the  Thiee  Affiliated  Tribes  as  to  the 
Blackfeet  Tribe.  We  hope  that  the  use  of  absence 
balloting  will  permit  the  prompt  amendment  of 
the  Fort  Berthold  Tribal  Constitution.  We  have 
also  recommended  that  their  tribal  constitution 
be  amended  to  permit  the  Secretary  of  the  Interior 
to  call  tribal  elections  in  case  the  tribal  officials 
charged  with  this  responsibility  fail  to  do  so.  If 
this  amendment  is  adopted,  the  problem  of  calling 
elections,  to  which  you  have  called  our  attention, 
will  be  resolved. 

You  have  enclosed  "excerpts"  from  a  letter  to 
Senator  Richaixl  L.  Neuberger  dated  April  28, 
1956,  written  by  a  member  of  die  Three  Affiliated 
Tribes.  The  letter  refers  to  the  requirement  of  the 
act  of  June  15,  1935  (49  Stat.  373)  as  "this  30% 
nonsense."  We  call  attention  to  the  questionable 
use  of  the  words  "approved  by  the  Bureau"  in  his 
letter,  for  one  of  the  purposes  of  Congress  in  adopt- 
ing the  Indian  Reorganization  Act  was  to  limit 
the  occasions  when  the  Secretary  could  "approve" 
or  "disapprove"  action  taken  by  tribal  govern- 
mental representatives.  The  letter  also  imputes 
to  the  Secretary  of  the  Interior  a  broad  authority 
to  call  tribal  elections  for  councilmen.  We  are 
unable  to  find  statutory  grounds  to  share  this  posi- 
tive confidence  in  Secretarial  authority  to  call 
such  tribal  elections. 

In  regard  to  the  question  which  you  raised  as 
to  the  authority  for  payment  of  salaries  for  Fort 
Berthold  tribal  officers,  we  believe  that  the  question 
is  answered  by  reference  to  Article  VI,  Section 
5  (c)  of  the  Constitution  and  Article  II  "Salaries" 
of  the  Bylaws  of  that  tribe  which  specifically  covers 
the  subject  in  the  following  language: 

"  ^(-^  #  *  *  [Q  make  expenditures  from  avail- 
able tribal  funds  for  public  purposes  of  the 
tribe,  including  salaries  or  other  remunera- 
tion of  tribal  officials  or  employees.  Such  salar- 
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ies  or  remuneration  shall  be  piiid  only  for 
services  actually  rendered.  All  expenditures 
from  the  Tribal  Business  Council  Fund  shall 
be  by  resolution  duly  passed  by  the  Council  to 
such  effect,  and  the  amounts  so  paid  shall  be 
matters  of  public  record  at  all  times." 

"Article  Il-Salaries.  The  Tribal  Business 
Council  may  prescribe  such  salaries  for  coun- 
cil members  and  tribal  officers  appointed  by 
the  council  as  it  deems  advisable,  from  such 
funds  as  may  be  available,  provided  that  no 
comp>ensation  shall  be  paid  to  any  tribal  officer 
out  of  any  tribal  funds  except  by  resolution 
duly  passed  and  approved  by  the  council,  and 
subject  to  popular  referendum  the  same  as 
other  powers  of  the  council,  and  further  pro- 
vided that  no  compensation  shall  be  paid  to 
any  tribal  officer  out  of  tribal  funds  under  the 
control  of  the  Federal  Government  except 
upon  a  resolution  stating  the  amount  of  the 
compensation  and  the  nature  of  the  services 
rendered,  and  said  resolution  shall  be  of  no 
effect  until  approved  by  the  Secretary  of  the 
Interior." 

If  we  can  be  of  further  assistance,  please  do  not 
hesitate  to  call  on  us. 

J.  Reuel  Armstrong, 

Solicitor. 


Distribution  of  Restricted  Estates  of  Deceased 

Members  of  the  Five  Civilized  Tribes 

Not  Exceeding  |500 


July  5,  1956. 


Memorandum 


To:  Commissioner  of  Indian  Affairs 

From:       Office  of  the  Solicitor 

Subject:  Proposed  amendment  to  the  regulations 
and  proposed  delegation  order  covering 
distribution  of  restricted  estates  of  de- 
ceased members  of  the  Five  Civilized 
Tribes  not  exceeding  $500. 

There  is  attached  for  your  consideration  a  draft 
of  a  proposed  amendment  to  the  regulations  to 
carry  out  the  provisions  of  section  1  of  the  Act 
of  August  12,  1953  (67  Stat.  558,  25  U.S.C,  1952 
ed.,  Supp.  Ill,  sec.  375c)  entitled  an  Act  "To  pro- 
vide for  distribution  of  moneys  of  deceased  re- 
stricted members  of  the  Five  Civilized  Tribes  not 
exceeding  $500,  and  for  other  purposes." 


Since  it  appears  that  section  1  of  the  above 
Act  is  an  adjunct  of  the  prior  Five  Tribes  estates 
Act  of  December  24,  1942  (56  Stat.  1080,  25  U.S.C, 
1952  ed.,  sec.  375a)  ,  the  regulations  now  proposed 
under  the  1953  Act  may  be  treated  as  a  proper 
addition  to  Part  82  of  Title  25  of  the  Code  of 
Federal  Regulations,  which  contains  the  procedural 
requirements  to  carry  out  the  provisions  of  the 
earlier  1942  Act.  In  this  connection  it  has  been 
noted  that  this  Department  observed  in  reporting 
to  the  Congress  on  H.R.  1383,  which  became  the 
Act  of  August  12,  1953,  that  the  manifest  objec- 
tive of  the  bill  was  to  amend  the  1942  Act  so  as 
to  permit  the  use  of  informal  procedures,  rather 
than  of  formal  notice  and  hearing,  in  administering 
the  small-estate  accounts  coming  within  the  pur- 
view of  H.R.  1383   (Sen.  Rept.  No.  700). 

It  also  appears  that  the  intent  was  to  change 
the  procedural  and  not  the  substantive  provisions 
of  the  1942  legislation.  The  rule  of  heirship  pre- 
scribed in  the  1942  Act  would  thus  be  followed  in 
determining  heirship  under  the  Act  of  August 
12,  1953.  It  is  to  be  understood  in  this  respect 
that  the  1953  Act,  including  the  rule  of  heirship 
to  be  followed  thereunder,  as  well  as  the  regula- 
tions to  be  promulgated  under  the  1953  Act,  would 
apply  only  to  those  restricted  estates  embracing 
funds  which  are  not  otherwise  subject  to  the  con- 
trolling provisions  of  specific  acts  which  themselves 
provided  how  the  distribution  of  funds,  including 
payments  to  the  heirs  or  devisees  of  deceased  Five 
Tribes  Indians,  shall  be  made.^  See  also  in  this 
connection  the  letter  of  October  24,  1951,  from 
former  Solicitor  White  to  Congressman  Carl  Albert, 
a  copy  of  which  is  enclosed.  Moreover,  in  some 
instances  at  least  the  authority  granted  under  spe- 
cific acts  to  distribute  tribal  funds  was  imple- 
mented by  the  issuance  of  instructions  governing 
the  payments  involved,  which  included  a  refer- 
ence to  the  law  of  descent  or  distribution  which 
shall  apply  in  making  payments  to  the  beneficiaries 
of  deceased  members  of  the  Five  Civilized  Tribes.- 


'  For  some  instances  of  this  see  tlie  Acts  of  June  28,  1944 
(58  Stat.  46.^?,  483)  .  Jime  24,  1948  (62  Stat.  .596)  ,  May  24, 
1949  (63  Stat.  76,  84)  co\eiing  payments  to  members  of  the 
Choctaw  and  Chickasaw  tribes;  Acts  of  July  2,  1942  (56 
Stat.  506,  528)  and  March  24,  1948  (62  Stat.  84)  .  proxiding 
how  payments  were  to  be  made  to  the  Seminole  Indians; 
Act  of  September  1,  1950  (64  Stat.  573),  prescribing  the 
manner  of  payment  of  the  fund  representing  the  commu- 
tation of  annual  appropriations  to  fulfill  treaty  provisions 
with  the  Choctaw  Indians;  and  the  Act  of  August  1,  1955 
(69  Stat.  431)  ,  which  covers  payments  to  the  Creek  Indians. 
-See  the  letter  of  February  14,  1952,  from  the  Commis- 
sioner of  Indian  Affairs  to  Area  Director  Roberts,  regard- 
ing Choctaw  and  Chickasaw  payments;  and  the  letter  of 
October  14.  1942,  from  the  Assistant  Secretary  of  the  Inte- 
rior to  the  Superintendent  of  the  Five  Civilized  Tribes 
regarding    Seminole    payments. 
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While  the  Act  of  August  12,  1953,  states  spe- 
icifically  that  the  transfer  of  funds  disbursed  there- 
under shall  not  be  taxable,  no  prohibition  is  ap- 
parent concerning  the  allowance  of  claims  from 
restricted  estates  subject  to  that  Act.  Since  under 
the  existing  regulations  in  25  CFR,  Part  82,  pro- 
mulgated pursuant  to  the  Act  of  December  24, 
1942,  provision  was  made  for  the  allowance  of 
certain  types  of  claims,  there  has  been  continued 
in  the  attached  proposed  amendment  to  the  regu- 
lations a  discretionary  authority  to  allow  similar 
types  of  claims.  The  administrative  desirability  of 
including  such  a  provision  in  the  proposed  regula- 
tions should  be  considered  by  your  office  and  by 
;the  field  officials. 

I  am  also  attaching  hereto  a  proposed  amend- 
ment to  delegation  order  No.  2508  which  would 
vest  in  you  the  authority  to  determine  heirs  and 
'to  make  distributions.  You  will  note  that  this  dele- 
gation is  proposed  to  be  accomplished  by  addmg 
to  your  already  existing  autliority  to  act  under 
various  specific  acts.  However,  since  it  probably 
will  be  your  intention  to  have  the  probate  func- 
tion imder  the  1953  Act  redelegated  for  perform- 
ance by  the  Area  Director,  Muskogee,  Oklalioma, 
it  would  also  be  necessary  for  your  office  to  pre- 
pare a  proposed  subdelegation  of  authority  in 
that  respect. 

In  view  of  the  field  officials'  request  that  they  be 
given  the  opportunity  to  express  their  views  in 
the  event  their  proposals  are  changed  in  any  ma- 
terial respect,  I  am  attaching  additional  copies  of 
this  memorandum  and  its  enclosures  for  prompt 
reference  by  your  office  to  the  Area  Director,  as 
well  as  to  the  Regional  Solicitor  and  Field  Solicitor, 
for  their  further  recommendations.  Upon  receipt 
of  their  views  you  should  route  through  this  office 
for  approval  drafts  of  an  amendment  to  the  regula- 
tions, and  the  necessary  delegation  orders. 

J.  Reuel  Armstrong, 

Solicitor. 


Leasing  of  Restricted  Lands   Belonging  to 

Indians  of  the  Five  Civilized  Tribes  for 

Farming  and  Grazing  Purposes 


July  16,  1956. 


Memorandum 


To:  Commissioner  of  Indian  Affairs 

From:        The   Solicitor 

Subject:  Leasing  of  restricted  lands  belonging  to 
Indians  of  the  Five  Civilized  Tribes  for 
farming  and  grazing  purposes 


Your  proposed  letter  to  Area  Director  Paul  L. 
Fickinger,  regarding  the  leasing  of  restricted  lands 
belonging  to  Indians  of  the  Five  Civilized  Tribes 
of  Oklahoma  for  farming  and  grazing  piuposes,  is 
returned  without  approval. 

The  act  of  August  11,  1955  (69  Stat.  666),  by 
its  teniis  and  title,  is  an  act  to  continue  the  re- 
strictions against  alienation  existing  on  lands  be- 
longing to  Indians  of  the  Five  Civilized  Tribes. 
In  fact,  after  making  an  exception  in  section  4  of 
the  act  concerning  section  2  which  had  pre- 
scribed a  procedure  whereby  restrictions  on  lands 
may  be  removed  during  the  lifetime  of  the  Indian 
owner,  section  4  goes  on  to  provide  that  "nothing 
in  this  act  shall  be  construed  to  repeal  or  to  limit 
the  application  of  the  act  of  August  4,  1947  (61 
Stat.  731)  ,  the  provisions  of  which  shall  continue 
in  effect  until  otherwise  provided  by  Congress." 

Under  section  1  of  the  1947  act  restrictions  upon 
all  lands  in  Oklahoma  belonging  to  members  of  the 
Five  Civilized  Tribes,  whether  acquired  by  allot- 
ment, inheritance,  devise,  gift,  exchange,  partition, 
or  by  purchase  witli  restricted  funds,  are  removed 
upon  the  death  of  the  owner,  with  a  proviso  which, 
after  excepting  sales  of  the  interests  of  minor  and 
incompetent  persons  which  are  treated  specially 
imder  paragraph    (f),  reads  in  part  as  follows: 

"no  conveyance,  inclucUng  an  oil  and  gas  or 
mineral  lease,  of  any  interest  in  land  acquired 
before  or  after  the  date  of  this  act  by  an 
Indian  heir  or  devisee  of  one-half  or  more 
Indian  blood,  when  such  interest  in  land  was 
restricted  in  the  hands  of  the  person  from 
whom  such  Indian  heir  or  devisee  acquired 
same,  shall  be  valid  unless  approved  in  open 
court  by  the  county  court  of  the  county  in 
Oklahoma  in   which   the   land   is  situated." 

Moreover,  paragraph  (g)  of  section  1  of  the  1947 
act  states  that  nothing  contained  in  that  section 
shall  be  construed  to  modify  or  repeal  the  act  of 
February  11,  1936  (49  Stat.  1135,  25  U.S.C,  1952 
ed.,  sec.  393a) ,  providing  how  the  restricted  lands 
of  Five  Tribes  Indians  may  be  leased  for  farming 
and   grazing  purposes.^    The    fact    that    paragraph 

'  "That  horn  and  after  thirty  days  from  the  date  of  ap- 
proval of  this  Act  the  restricted  lands  Ijelonging  to  Indians 
of  the  Five  Civilized  Tribes  in  Oklalioma  of  one-half  or 
more  Indian  blood,  enrolled  or  unenroUed,  may  be  leased 
for  periods  of  not  to  exceed  five  years  for  farming  and  graz- 
ing purposes,  under  such  rules  and  regulations  as  the  Sec- 
retary of  the  Interior  may  prescribe  and  not  otherwise. 
Such  leases  shall  be  made  by  the  owner  or  owners  of  such 
lands,  if  adults,  subject  to  approval  by  the  superintendent 
or  other  official  in  charge  of  the  Five  Civilized  Tribes 
Agency,  and  by  such  superintendent  or  other  official  in 
charge  of  said  agency  in  cases  of  minors  and  of  Indians  who 
are   non   compos  mentis." 
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(g)  expressly  authorized  the  continuance  of  the 
operative  force  of  the  1936  act,  and  excluded  its 
provisions  from  any  modifying  or  repealing  effect 
of  section  1  of  the  1947  act,  clearly  supports  tlie 
view  that  leases  of  restricted  Five  Tribes  lands  for 
farming  and  grazing  purposes  should  be  subject 
to  the  terms  of  the  1936  act,  including  the  require- 
ment that  leases  of  that  character  shall  be  approved 
by  an  officer  of  this  Department  rather  than  by 
the  county  court. 

It  has  been  held  that  a  provision  similar  to  that 
contained  in  section  1  of  the  1947  act  to  the  effect 
that  restrictions  shall  be  removed  upon  the  death 
of  an  Indian  owner,  and  providing  also  that  cer- 
tain conveyances  by  an  heir  or  devisee  of  a  stated 
quantum  of  Indian  blood  shall  require  approval 
of  a  county  court,  gives  rise  to  what  is  denomin- 
ated as  a  qualified  or  relaxed  restriction  to  the 
extent  of  sanctioning  such  conveyances  as  received 
the  county  court's  approval.-  In  such  instances 
the  land  is  still  restricted  in  the  hands  of  the 
heir  or  devisee  of  the  designated  class.  Moreover, 
until  such  heir  or  devisee  conveys  the  lands  as 
required  by  the  1947  act,  or  unless  restrictions  are 
otherwise  removed  from  Five  Tribes  lands  as 
permitted  by  section  2  of  the  act  of  August  11, 
1955,  supra,  the  supervision  and  approval  by  offi- 
cers of  this  Department  of  farming  and  grazing 
leases  covering  restricted  Five  Tribes  lands  would 
continue.  It  is  suggested  that  you  so  inform  the 
Area  Director. 


i 


Your    office    has    requested    an    opinion    as    to 
whether  certain  exchange  assignments  of  lands  on  ^^ 
the  Cheyenne  River  Reservation  to  individual  In- 
dians are  legally  effective  despite  the  fact  that  the 
lands  assigned  had  been  previously  withdrawn  from  '•' 
disposition  by  order  of  the  Assistant  Secretary  of|  ^"^ 
the  Interior  on  April  21,   1934.  The  exchange  as-'*' 
signments  in  question  have  by  virtue  of  the  Act 
of  July   14,    1954    (68   Stat.   467,   25   U.S.C.   484), 
the  same  force  and  effect  as   trust  patents  issued  '''■ 
pursuant  to  section  5  of  the  Act  of  February   8,  '* 
1887   (24  Stat.  389,  25  U.S.C.  348). 

It  is  unnecessary  in  my  opinion  to  answer  thel" 
question  raised  by  you  for  the  reason  that  any  "' 
possible  doubt  about  the  validity  of  the  exchange  ' 
assignments  may  be  removed  by  administrative  "" 
action.  The  lands  in  question  are  surplus  unal-  * 
lotted  lands  located  on  the  portion  of  the  Cheyenne  " 
River  Reservation  which  was  opened  to  homestead  '" 
entry  in  accordance  with  the  Act  of  May  29,  1908  '"' 
(35  Stat.  460)  ,  by  a  proclamation  of  the  President  '■' 
dated  August  19,  1909  (36  Stat.  2500) .  They  were  ■" 
temporarily  withdrawn  for  Indian  use  by  the  order  " 
of  the  Assistant  Secretary  referred  tO'  above.  Such! "' 
a  temporary  order  may  be  revoked  at  any  time.!" 
It  is  suggested,  therefore,  that  appropriate  action  I  ' 
be  taken  looking  to  revocation  of  the  order  of! " 
April  21,  1934,  insofar  as  the  lands  included  ini" 
these  exchange  assignments  are  concerned.  SuchP 
action  will  have  the  effect  of  clearing  the  record'" 
title. 


J.  Reuel  Armstrong, 

Solicitor. 


J.  Reuel  Armstrong, 

Solicitor. 


Cheyenne  River  Exchange  Assignments 


M-36354 
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Indian    Lands:    Sales    and    Exchange— Indian    Re- 
organization Act 


Fishing   by   Non-Indians   on   Fort   Hall 
Reservation  and  Conviction  of  Indian 

FOR  Hunting  Without  License  on 

Ceded  Public  Domain  Lands— Oregon 

Taxation  of  Income  Derived  from 

Non-Indian  Employers 


Exchange  assignments  on  the  Cheyenne  River 
Reservation  have  by  virtue  of  the  Act  of  July 
14,  1954  (68  Stat.  467,  25  U.S.C.  484),  the  same 
force  and  effect  as  trust  patents  issued  pursuant 
to  section  5  of  the  Act  of  February  8,  1887  (24 
Stat.  389,  25  U.S.C.  348) . 


Perry  W.  Morton,  Esquire 
Assistant  Attorney  General 
Lands  Division 
Department  of  Justice 


July  20,  1956. 


Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:        The  Solicitor 

Subject:    Cheyenne  River  Exchange  Assignments 


-See  Parker  v.  Richard,  250  U.S.  2.35   (1919)  . 


Dear  Mr.  Morton: 

Reference  is  made  to  our  letter  of  March  5,  1956, 
regarding  requests  for  assistance  received  by  the 
United  States  Attorney  at  Boise,  Idaho,  from 
representatives  of  the  Shoshone-Bannock  Tribes  of 
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he    Fort    Hall    Indian    Reservation     (your    refer- 
nce:  REM:FLF  90-2-012). 

We  have  been  advised  by  die  Bureau  of  Indian 
Affairs  that  the  matter  of  non-Indians  fishing  on 
he  Fort  Hall  Indian  Reservation  without  the 
>ermiission  of  the  Shoshone-Bannock  Tribes  has 
)een  discussed  with  tribal  officials,  field  personnel 
>£  the  Bureau,  and  State  fish  and  game  authorities. 
The  Bureau  reports  that  these  discussions  show 
his  matter  is  not  a  real  problem  as  during  the 
>ast  two  years  only  one  non-Indian  fisherman  has 
>een  apprehended  on  the  Reservation  without  a 
ribal  permit  and  he  immediately  acquired  one  on 
)eing  informed  that  a  permit  was  necessary. 

The  Bureau  has  also  advised  us  that  the  State 
listrict  court  has  reversed  the  justice  court  con- 
iction  of  Wilford  L.  Bronclio,  chairman  of  the 
Ihoshone-Bannock  Tribal  Council,  for  sliooting 
I  deer  without  a  license  on  a  portion  of  the  public 
lomain  ceded  to  the  United  States  by  the  Indians. 
Fhe   conviction    in    the  justice   court   is    the    case 

..  tientioned  by  the  United  States  Attorney  in  his 
etter  to  you.  The  State  district  court  has  apparently 

[j  lecognized  the  treaty  rights  of  the  Indians  to  hunt 

K  >n  die  ceded  lands. 

,  I  We  concur  in  the  view  of  our  Regional  Solicitor 
|t  Portland,  Oregon,  that  taxation  of  Indian  in- 
ome  by  the  State  of  Oregon  which  involves  only 
ncome  derived  from  non-Indian  employers  or  from 
|)roperties  which  are  not  impressed  with  a  Federal 
rust  or  restriction  is  a  matter  exclusively  between 
he  State  and  the  Indians. 

It  thus  appears  to  us  that  it  will  not  be  neces- 
ary  for  your  Department  to  take  any  action  rela- 
ive  to  those  requests  received  by  the  United 
itates  Attorney  which  you  referred  to  us  for  con- 
ideration. 


Edmund  T.  Fritz, 

Acting  Solicitor. 


Hunting   and    Fishing    Rights   of    Klamath 

Indian  Tribe— Authority  to  Hire  Game 

Wardens 


»l-36358 


July  26,  1956. 


ndians:  Hunting  and  Fishing— Indian  tribes:  Tri- 
bal Government 

The  Klamath  Indian  Tribe  has  authority  to  hire, 
and  pay  from  tribal  funds,  special  "game  war- 
dens" or  "police  officers"  to  enforce  tribal  regula- 
tions and  protect  tribal  rights  in  connection  with 
hunting  and  fishing  on  the  Klamath  Reservation. 
The  hunting  and  trapping  laws  of  the  State  of 


Oregon  have  not  been  extended  to  the  Klamath 
Reservation  by  the  Act  of  August  15,  19.53,  as 
amended  (67  Stat.  588;  18  U.S.C.  1162).  Until 
formal  termination  of  the  Federal  trust  relation- 
ship to  the  affairs  of  the  1  ribe  pursuant  to  the 
Act  of  August  13,  1954  (68  Stat.  718,  25  U.S.C. 
564,  etc.) ,  the  authority  of  the  Klamath  Tribal 
Council  and  Executive  Committee  with  respect 
to  limiting,  trapping  or  fishing  or  the  control, 
licensing,  or  regulation  thereof  continues  sub- 
stantially as  at  present. 


Memorandum. 

To:  Regional  Solicitor,  Portland 

From:        Solicitor 

Subject:    Right  of  Klamath  Tribe  to  liire  and  pay 
for  tribal  police  officers 

A  question  has  been  raisetl  as  tO'  the  legal  au- 
thority for  Klamath  Executive  Committee  to  hire, 
and  pay  from  tribal  funds,  special  "game  wardens" 
or  "police"  officers.  It  is  the  opinion  of  this  office 
that  the  Executive  Committee  may  properly  hire, 
and  pay  from  tribal  funds,  such  tribal  employees 
as  are  needed  to  carry  out  these  tribal  functions. 
Such  tribal  employees  do  not  exercise  a  police 
power  under  the  laws  of  the  State  of  Oregon  un- 
less deputized  in  accordance  with  those  laws. 

A  constitution  and  bylaws  were  adopted  by  the 
Klamath  General  Council  in  general  session  on 
the  3d  day  of  February  in  1950.  Article  V,  Sec- 
tion 3  of  the  tribal  constitution  gives  the  General 
Council  authority  "to  employ  persons  in  the  dis- 
charge of  tribal  functions,  and  to  determine  the 
compensation  to  be  paid  to  such  person."  The 
constitution  also  provides  that  the  Council  shall 
maintain  law  and  order  on  the  reservation  and 
protect  and  preserve  wildlife  and  the  natural  re- 
sources on  the  reservation.  There  is  also  authority 
given  to  delegate  any  of  its  powers  to  an  Execu- 
tive Committee.  At  the  General  Council  meeting 
of  August  21,  22,  1952,  the  Klamath  General  Coun- 
cil delegated  to  its  Executive  Committee  power  to 
act  in  the  name  of  the  General  Council  when 
circumstances  so  warrant.  This  appears  to  lie  a 
delegation  of  the  powers  set  forth  in  Article  V 
of  the  tribal  constitution  to  the  Executive  Com- 
mittee. Unless  prohibiited  by  statute  or  regulation 
there  appears  to  be  no  question  but  that  the  Kla- 
math Executive  Committee  has  authority  to  hire, 
and  pay  from  available  tribal  funds,  special  "game 
wardens.  ' 

The  Act  of  August  15,  1953,  supra,  confers  juris- 
diction on  the  State  of  Oregon,  the  State  in  which 
the  Klamath  Reservation  is  located,  over  offenses 
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committed  by  or  against  Indians  on  the  reserva- 
tion to  the  same  extent  that  such  State  has  jurisdic- 
tion over  offenses  committed  elsewhere.  The  crim- 
inal laws  of  Oregon  therefore  have  the  same  force 
and  effect  within  the  Klamath  Reservation  as  they 
have  elsewhere  within  the  State.  The  statute  makes 
one  limitation  in  that  it  shall  not  be  interpreted 
to  deprive  any  Indian  or  Indian  Tribe  of  any  right, 
privilege,  or  immunity  afforded  under  Federal 
treaty,  agreement  or  statute  with  respect  to  hunt- 
ing, trapping  or  fishing  "or  the  control,  licensing, 
or  regulation  thereof."  This  office  interprets  this 
proviso  to  protect  the  power  of  the  Klamath  Tribe 
to  enforce  through  its  game  wardens  its  own  ex- 
clusive treaty  rights  of  taking  fish  in  the  stream 
and  lakes  included  in  the  reservation.  (Treaty  of 
October  14,  1864,  16  Stat.  707,  708.)  Further  in 
the  recent  case  entitled  Klamath  and  Modoc 
Tribes,  etc.  v.  Maison  (139  F.  Supp.  634)  decided 
March  13,  1956,  it  was  held  by  the  United  States 
District  Court  that  the  hunting  and  trapping  laws 
of  the  State  of  Oregon  were  inapplicable  to  the 
Klamath  Reservation,  and  the  Klamath  and  Modoc 
tribes,  and  the  Yahooskin  Band  of  Snake  Indians 
had,  under  the  treaty,  the  right  to  hunt  and  trap 
within  the  reservation  without  restriction  or  limita- 
tion except  those  they  may  impose  upon  them- 
selves. It  was  further  held  by  the  court  that  Public 
Law  280,  83d  Congress;  67  Stat.  588;  18  U.S.C, 
sec.  1162,  28  U.S.C,  sec.  1360,  did  not  extend  the 
hunting  and  trapping  laws  of  the  State  of  Oregon 
to  the  Klamath  Indian  Reservation  (139  F.  Supp. 
634). 

The  Act  of  August  13,  1954  (68  Stat.  718;  25 
U.S.C.  564,  etc.) ,  which  provided  for  the  termina- 
tion of  Federal  supervision  over  the  property  of 
the  Klamath  Tribe  does  not  change  the  responsi- 
bilities of  the  Klamath  tribal  government.  Until 
such  time  as  formal  termination  shall  have  been 
accomplished  and  evidenced  by  the  publication  in 
the  Federal  Register  of  a  proclamation  declaring 
that  the  Federal  trust  relationship  to  the  affairs 
of  the  tribe  and  its  members  terminated,  the  au- 
thority of  the  Tribal  Council  and  its  Executive 
Committee  continues  substantially  as  at  present. 
(See  Sol.  Op.  of  May  20,  1955,  M-36284.)  (No 
such  proclamation  has  as  yet  been  published.)  It 
can  safely  be  said  therefore  that  the  Klamath  Ex- 
ecutive Council  is  not  prevented  from  hiring  and 
paying  "game  wardens"  and  other  tribal  employees 
for  maintaining  tribal  rights  given  by  treaty.  Such 
employees,  however,  are  not  to  be  confused  with 
peace  officers  unless  deputized  by  the  State  and 
county.  In  paying  for  the  patrol  of  tribal  lands, 
the  tribe  is  not  paying  for  police  officers  but  only 
for  watchmen  of  private  property  similar  to  the 
practice  of  private  individuals  to  protect  their  pri- 


vate property,  except  where  action  is  taken  against 
members  of  the  tribe  pursuant  to  ordinances  adopt- 
ed pursuant  to  25  CFR  161.  Non-Indians  who 
hunt  or  fish  in  violation  of  the  laws  of  the  State 
are  subject,  of  course,  to  prosecution  under  those 
laws. 

J.  Rkuel  Armstrong, 

Solicitor. 


STAIUS    of     FlTLE    ACCJUIRIU    BY 

Tribe  Upon  Foreclosure  of  a 
Mortgage 


M-3636! 


August  6,  1956. 


Indian  Lands;  Removal  of  Restrictions 

The  language  of  the  act  providing  for  the  divesting 
of  the  title  of  the  United  States,  upon  a  sale 
pursuant  to  a  foreclosure  of  land  mortgaged 
under  the  act,  will  vest  in  a  loaning  organization 
including  a  tribe  or  tribal  loaning  organization 
as  purchaser,  an  unrestricted  fee  simple  title  to 
the  land. 

Mciiiora}}duiii 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Legal    effect    of    a    mortage    foreclosure 
under  Public  Law  450    (70  Stat.  62) 

Your  memorandum  of  }idy  13,  1956,  has  pre- 
sented this  office  with  the  cjuestion  of  what  will  be 
the  resulting  status  of  the  title  acquired  by  a  tribe 
or  tribal  loaning  organization,  upon  the  foreclosure 
of  a  mortgage  executed  pursuant  to  25  CFR  21.13, 
25  CFR  241.52  and  Public  Law  450,  84th  Congress 
(70  Stat.  62,  63)  . 

The  history  of  the  execution  of  mortgages  on 
individually  owned  trust  or  restricted  land  is  found 
in  the  Federal  Code  of  Regulations.  The  authority 
for  the  approval  of  such  mortgages  was  first  estab- 
lished by  25  CFR  21.13  (a)  which  authorized  tribal 
corporations,  bands,  and  credit  associations  to  re 
lend  funds  borrowed  from  the  United  States.  Sub-| 
section    (b)    provides  in   part: 

"*  *  *  such  loans  shall  be  secured  by  such 
securities  as  the  lender  and  the  approving 
officer  may  require.  Individually  owned  trust 
or  restricted  land  may  be  mortgaged  for  such 
loans   in  accordance  with  25  CFR  241.52." 
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25  CFR  241.52  provides  in  part: 

"The  Commissioner  of  Indian  Affairs  or  his 
authorized  representative  may  approve  mort- 
gages or  deeds  ot  trust  on  any  individually 
owned  trust  or  restricted  land  whenever  such 
lands  under  any  law  or  treaty  may  be  sold  with 
the  approval  of  the  Secretary  of  the  Interior  or 
his   duly    authorized   representative.  *   *   *" 

This  regulation  was  based  upon  the  proposition 
that,  if  the  Secretary  had  authority  to  approve  a 
sale  of  trus!t  or  restricted  land  under  any  law  or 
treaty,  he  had  the  lesser  authority  for  the  approval 
of  mortgages  on  such  lands.  This  authority  of  the 
Secretary  to  approve  such  mortgages  was,  however, 
questioned  by  some  of  the  commercial  loaning  or- 
ganizations, and  on  March  29,  1956,  Congress  re- 
moved any  doubt  about  such  authority  by  the 
enactment  of  Public  Law  450,  84th  Congress  (70 
Stat.  62,  63). 

Public  Law  450  provides  in  part: 

"That  the  individual  Indian  owners  of  any 
land  which  is  held  by  the  United  States  in 
trust  for  them  or  is  subject  to  a  restriction 
against  alienation  imposed  by  the  United 
States  are  authorized,  subject  to  approval  by 
the  Secretary  of  the  Interior,  to  execute  a 
mortgage  or  deed  of  trust  to  such  land.  *  *  * 
For  the  purpose  of  any  foreclosure  or  sale 
proceeding  the  Indian  owners  shall  be  regarded 
as  vested  with  an  unrestricted  fee  simple  title 
to  the  land,  the  United  States  shall  not  be  a 
necessary  party  to  the  proceeding,  and  any 
conveyance  of  the  land  pursuant  to  the  pro- 
ceedings shall  divest  the  United  States  of 
title  to  the  land." 

.'The  legal  consequences  of  a  foreclosure  under  the 
foregoing  provisions  are  plain.  These  include  the 
provision  that  the  lands  shall  be  subject  to  fore- 
closure or  sale  in  accordance  with  the  laws  of  the 
State  or  Territory   in   which   the   land   is   located. 

I  Also,  in  order  to  make  it  clear  that  the  United 
States  need  not  be  made  a  party  to  such  proceed- 

^  ings,  the  act  provides,  that  for  the  purpose  of  any 
such  proceeding,  the  Indian  owners  shall  be  re- 
garded as  vested  with  an  unrestricted  fee  simple 
title  to  the  land,  that  the  United  States  shall  not 
be  a  necessary  party,  and  that  a  foreclosure  sale 
shall  divest  the  United  States  of  title  to  the  land. 
This  language  of  the  act  providing  for  the  divest- 
ing of  the  title  of  the  United  States,  makes  it 
equally  plain  that  a  sale  pursuant  to  a  foreclosure 
of  any  such  lands  mortgaged  under  the  act  will  vest 


in  a  tribe  or   tribal   loaning  organization   as  pur- 
chaser an  unrestricted  fee  simple  title  to  the  lands. 

J.  Reukl  Armstrong, 

Solicitor. 


Statk    Jurisdiction    Over    Criminal 

Trespass   Actions   on    Klamath 

Indian  Reservation 

63  I.D.   253 


M-36362 


August  13,  1956. 


Indians:  Criminal  jurisdiction— Indians:  Hunting 
and  Fishing 

Jurisdiction  over  offenses  including  trespass  com- 
mitted by  or  against  Indians  on  the  Klamath 
Reservation  in  the  State  of  Oregon  and  actions 
for  damages  sounding  in  tort  in  that  connection 
are  within  the  jurisdiction  of  the  legislature  and 
courts  of  the  State  of  Oregon  by  virtue  of  the 
Act  of  August  15,  1953  (67  Stat.  588,  18  U.S.C.A. 
1162).  The  act  does  not  give  the  State  jurisdic- 
tion to  tax  or  otherwise  affect  the  Federal  trust 
status  of  any  real  or  personal  property  belong- 
ing to  individual  Indians  or  ihe  Indian  Tribes 
in  Oregon.  Neither  does  it  bestow  a  power  to 
regulate  the  use  of  such  property  in  a  manner 
inconsistent  with  any  Federal  treaty,  agreement 
or  statute  governing  Indian  property.  'Lhe  privi- 
leges and  rights  enjoyed  by  Indians  with  regard 
to  hunting,  trapping  or  fishing  are  likewise  not 
affected  by  this  Act  of  August  15,  1953.  With 
these  limitations,  the  State  of  Oregon  has  the 
same  jurisdiction  with  regard  to  criminal  mat- 
ters on  the  Klamath  Reservation  that  it  has  over 
any  other   land   in   Oregon. 

Mctiiorandinn 

To:  Regional  Solicitor,  Portland 

From:        Solicitor 

Subject:  State  jurisdiction  over  criminal  trespass 
actions  involving  lands  on  the  Klamath 
Indian  Reservation  in  Oregon 

This  refers  to  your  memorandum  of  June  30, 
1956,  enclosing  a  copy  of  an  opinion  by  the  At- 
torney General  of  Oregon  concerning  the  crim- 
inal prosecution  under  State  law  of  trespassers  on 
lands   of    the    Klamath    Reservation. 

It  is  the  opinion  of  this  office  that  jurisdiction 
over  offenses,  including  trespass  committed  by  or 
against  Indians  on  the  Klamath  Reservation  in  the 
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State  of  Oregon  and  actions  for  damages  sounding 
in  tort  in  that  connection,  are  within  the  jurisdic- 
tion of  the  legislature  and  courts  of  the  State  of 
Oregon  by  virtue  of  the  Act  of  August  15,  1953 
(67  Stat.  588,  18  U.S.C.A.  1162) .  The  Act  does  not 
give  the  State  jurisdiction  to  tax  or  otherwise  affect 
the  Federal  trust  status  of  any  real  or  personal 
property  belonging  to  individual  Indians  or  the 
Indian  Tribes  in  Oregon.  Neither  does  it  bestow 
a  power  to  regulate  the  use  of  stich  property  in  a 
manner  inconsistent  with  any  Federal  treaty,  agree- 
ment or  statute  governing  Indian  property.  The 
privileges  and  rights  enjoyed  by  Indians  with  re- 
gard to  hunting,  trapping  or  fishing  are  likewise 
not  affected  by  this  Act  of  August  15,  1953.  With 
these  limitations,  the  State  of  Oregon  has  the  same 
jurisdiction  with  regard  to  criminal  matters  on  the 
Klamath  Reservation  that  it  has  over  any  other 
land  in  Oregon. 

There  is  no  question  but  that  lands  allotted  to 
Indians  which  are  held  in  trust  by  the  United 
States  for  them  or  their  heirs,  or  otherwise  re- 
stricted by  the  Federal  Government,  are  during 
the  trust  or  other  period  of  restriction  imder  the 
exclusive  jurisdiction  and  control  of  the  Congress 
and  Executive  Branch  of  the  Federal  Government 
for  all  governmental  purposes  relating  to  guard- 
ianship and  property  rights  of  the  Indians  (U.S.  v. 
Richer t,  188  U.S.  432)  .  Indian  allotments  are  one 
of  the  three  large  classes  of  land  which  by  defini- 
tion in  Federal  statute  come  within  the  meaning 
of  the  phrase  "Indian  Country."  (18  U.S.C.A. 
1151.)  WithoiU  more  it  would  be  clear  that  tres- 
pass actions  concerning  trust  and  restricted  land 
would  be  matters  exclusively  within  the  jurisdic- 
tion of  the  Federal  and  Indian  rather  than  State 
courts.  Section  1152  of  Title  18,  U.S.  Code,  im- 
plicitly recognizes  that  in  certain  cases  by  treaty 
stipidation  exclusive  jurisdiction  over  offenses  com- 
mitted by  one  Indian  against  the  person  or  prop- 
erty of  another  Indian,  or  over  any  Indian  commit- 
ting an  offense  in  Indian  country  is  placed  in  the 
tribal  Government  for  punishment  by  the  local 
tribal  law  (62  Stat.  757)  .  However,  the  enactment 
of  the  Act  of  August  15,  1953  (67  Stat.  588,  18 
U.S.C.  1162)  marked  a  change  in  the  jurisdictional 
relationships  of  the  Federal  Government  to  the 
State  of  Oregon  with  regard  to  criminal  and  civil 
matters  arising  in  Indian  country.  By  virtue  of 
this  act,  Oregon  has  the  same  jurisdiction  over 
offenses  committed  within  Indian  country  that  it 
has  elsewhere  within  the  State.  In  addition,  the 
Act  of  August  15,  1953,  gives  the  State  of  Oregon 
jurisdiction  over  civil  causes  of  action  between  In- 
dians or  to  which  Indians  are  parties  which  arise 
in  Indian  country,  and  such  actions  are  to  be 
treated  under  the  civil  laws  of  the  State  the  same 


as  all  actions  applicable  to  non-Indians.  The  stat- 
ute, however,  does  not  give  the  State  any  admin- 
istrative jurisdiction  over  trust  or  restricted  prop- 
erty of  Indians,  nor  does  it  authorize  the  State  to 
regulate  the  use  of  such  property  inconsistent  with 
any  Federal  treaty,  agreement,  statute  or  regula- 
tion. 

It  is  the  opinion  of  this  office  that  it  was  the  in- 
tent of  Congress  in  giving  to  the  State  of  Oregon 
criminal  jurisdiction  on  Indian  reservations  and 
other  portions  of  Indian  country  that  all  crimes 
against  the  persons  or  property  of  Indians  would  be 
punished  under  the  laws  of  Oregon.  Trespass  is 
made  a  crime  in  Oregon  to  protect  the  owner  of 
land  from  illegal  entry  by  outsiders.  By  the  1953 
Act  Congress  did  not  intend,  when  it  reserved  to 
the  Federal  Government  administrative  jurisdic- 
tion to  determine  matters  affecting  the  ownership 
of  Indian  property,  to  remove  that  very  ownership 
from  the  statutory  and  judicial  protection  of  the 
State.  We  do  not  believe  that  prosectition  for  the 
crime  of  trespass  woidd  be  construed  as  authoriz- 
ing the  alienation  or  taxation  of  Indian  property 
or  the  regulation  of  use  or  encumbrance  of  Indian 
property  in  a  manner  inconsistent  with  any  Fed- 
eral treaty,  agreement,  statute  or  regulation,  or 
deprive  any  Indian  property  owner  of  any  right, 
privilege  or  immunity.  On  the  contrary,  it  pre- 
vents the  forcefid  alienation  of  property  by  illegal 
entry,  guarantees  the  Indian  owner  the  use  of  his 
property  in  a  manner  consistent  with  Federal 
policy  and  protects  the  privileges  and  immunities 
of  Indians.  On  the  other  hand,  it  is  equally  clear 
that  any  action  in  which  the  right  of  an  Indian 
owner  to  his  property  is  contested  will  continue  to 
be  a  Federal  and  not  a  State  responsibility  by  the 
express   terms  of   the   act. 

Nothing  in  Ohio  v.  Thomas  (173  U.S.  276), 
which  was  cited  in  your  memorandum,  can  be  con- 
strued as  affecting  the  right  of  a  State  to  extend  its 
criminal  or  civil  jurisdiction  over  lands  in  an  In- 
dian reservation  or  in  a  former  Indian  reservation 
when  such  jurisdiction  is  expressly  granted  to  it 
by  Federal  statute.  Ohio  v.  Thomas  is  authority 
for  the  self-evident  proposition  that  State  criminal 
procedure  may  not  prevent  a  Federal  officer  from 
pursuing  his  Federal  duties  under  Federal  statute 
keeping  in  mind  that  he  does  not  secure  a  total 
immunity  from  State  law  while  acting  in  the  course 
of  his  employment.  Similarly  we  do  not  believe 
that  Johnson  v.  Maryland  (254  U.S.  51)  is  ap- 
plicable to  the  question  under  consideration. 
Johnson  v.  Maryland  was  merely  a  restatement  of 
the  principle  that  a  State  cannot  by  statute  inter- 
fere with  action  by  the  Federal  Government. 

We  conclude  that  the  opinion  of  the  Attorney 
General   of  Oregon    (Number  3254   of  December 
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1955)    relative  to  the  feasibility  of  criminal  prose- 
I  cution  in  the  State  courts  of  trespassers  on  unen- 
I  closed  lands  within  the  Klamath  Indian  Reserva- 
tion is  correct. 

J.  Reuel  Armstrong, 

Solicitor. 


Rights  to  Oil  and  Gas  Underlying 
AN  Allotment— Ft.  Peck 


M-36360 


Indian  Lands:   Minerals 


August  13,  1956. 


The  grant  of  oil  and  gas  to  the  allottee,  or  if  such 
Indian  is  deceased,  to  his  heirs  or  devisees,  in 
lands  allotted  to  him  on  or  after  March  3,  1927 
(44  Stat.  1401) ,  which  reserved  the  oil  and  gas  in 
his  allotment  to  Indians  having  tribal  rights  on 
the  Fort  Peck  Reservation,  is  not  defeated  by  a 
conveyance  from  the  allottee  to  the  Fort  Peck 
Tribe  of  all  of  his  rights  in  the  allotment  prior  to 
the  enactment  of  the  statutory  grant  of  June  30, 
19.54    (68  Stat.   358). 

Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Title    to    oil    and    gas    underlying    Fort 
Peck  Allotment  3514,  Dale  Wing,  allottee 

By  memorandum  dated  June  28,  1956,  you  have 
requested  an  opinion  with  resp>ect  to  the  ownership 
of  the  oil  and  gas  underlying  certain  land  on  the 
Fort  Peck  Indian  Reservation  in  Montana. 

The  facts  of  this  case  appear  to  be  very  simple. 
The  land  was  allotted  to  Dale  Wing  and  is  cov- 
ered by  trust  patent  No.  1033667,  issued  on  Jan- 
uary 13,  1930.  The  trust  patent  reserved  the  title 
to  the  oil  and  gas  to  the  Fort  Peck  Tribe  pursuant 
to  the  act  of  March  3,  1927  (44  Stat.  1401) .  By 
deed  (Form  5-1836),  approved  December  16, 
1949,  the  allottee  conveyed  all  of  his  "right,  title 
and  interest"  in  the  property  to  the  Fort  Peck 
Tribe  for  a  stated  consideration  of  $1,600. 

The  question  presented  to  this  office  is  whether 
or  not  land  allotted  on  or  after  March  3,  1927, 
with  a  reservation  of  oil  and  gas  pursuant  to  the 
act  of  1927,  and  subsequently  sold  to  the  Fort 
Peck  Tribe  is  within  the  purview  of  Section  I  of 
the  act  of  June  30,  1954  (68  Stat.  358)  which,  in 
pertinent  part,  reads: 


"That  the  oil  and  gas  in  lands  located 
within  the  Fort  Peck  Indian  Reservation, 
Montana,  allotted  on  or  after  March  3,  1927, 
which  is  now  reserved  to  the  Indians  having 
tribal  rights  on  such  reservation  by  the  first 
section  of  the  Act  of  March  3,  1927  (44  Stat. 
1401) ,  relating  to  the  oil  and  gas  in  certain 
tribal  lands  within  the  Fort  Peck  Reservation, 
Montana,  is  hereby  granted  to  the  allottee  of 
such  lands,  or,  if  such  Indian  is  deceased,  to 
his  heirs  or  devisees." 

To  defeat  the  grant  to  Dale  Wing  of  the  oil  and 
gas  underlying  his  allotment,  the  argiunent  is  ad- 
vanced that  up>on  the  conveyance  by  him  to  the 
tribe  of  all  of  his  rights  in  the  allotment,  which  in- 
cluded title  to  everything  except  the  oil  and  gas, 
the  title  so  conveyed  merged  with  the  tribe's  re- 
served title  to  the  oil  and  gas.  Accordingly,  since 
the  tribe  on  the  date  of  the  enactment  owned  the 
full  title,  the  oil  and  gas  cannot  be  said  to  be 
"now  reserved"  as  those  words  are  used  in  the 
statute.  This  position,  it  is  further  said,  is  con- 
firmed by  the  declaration  in  section  6  of  the  act 
that  the  act  "shall  not  apply  to  oil  and  gas  in 
tribal  land  which,  on  the  date  of  the  enactment 
of  this  Act,  is  otherwise  undisposed  of." 

The  fallacy  of  the  foregoing  argument  is  readily 
apparent.  As  an  allottee  to  whom  an  allotment  of 
land  was  made  on  or  after  March  3,  1927,  Dale 
Wing  meets  all  of  the  requirements  laid  down  by 
the  statute  to  entitle  him  to  the  statutory  grant 
of  the  oil  and  gas.  The  fact  that  the  grant  made  is 
of  oil  and  gas  "now  reserved"  to  the  tribe  by  the 
first  section  of  the  act  of  March  3,  1927,  simply 
means  that  the  oil  and  gas  must  have  been  re- 
served by  that  act  and  that  the  oil  and  gas  must 
still  be  owned  by  the  tribe  on  the  date  of  the  act. 
The  fact  that  the  tribe  may  also  own  the  surface 
and  other  minerals  in  the  land  is  immaterial.  The 
material  fact  is  that  the  oil  and  gas  be  owned  by 
the  tribe  on  the  date  of  the  enactment.  Any  other 
interpretation  would  defeat  the  obvious  purpose 
of  the  Congress  to  grant  to  Indians  such  as  Dale 
Wing  the  oil  and  gas  rights  withheld  from  them  by 
the  1927  reservation  to  the  tribe.  To  effectuate  this 
congressional  purpose,  it  should  be  observed  that 
even  in  cases  in  which  exchanges  were  made  with 
the  tribe  and  the  allottee  accepted  a  trust  patent 
or  exchange  assignment,  the  1954  act  provides  that 
the  allottee  is  still  entitled  to  the  oil  and  gas  in 
one  of  the  tracts  involved  in  the  transaction.  In 
other  words.  Congress  has  by  express  language  pro- 
vided for  the  granting  of  oil  and  gas  rights  to  each 
individual  Indian  allotee  who  was  deprived  of 
these  rights  by  the  act  of  March  3,  1927. 
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Also  it  should  be  observed  that  the  legislative 
history  of  the  Act  indicates  that  the  Tribal  Ex- 
ecutive Board  of  the  Fort  Peck  Tribe  was  ex- 
tremely concerned  with  the  question  whether  the 
oil  and  gas  grant  would  enure  to  a  transferee  or 
assignee  of  the  surface  rights  of  the  1927  allot- 
ments. They  were  advised  that  this  would  not 
happen,  and  that  the  purpose  of  the  Act  is  to  grant 
the  oil  and  gas  to  the  allottees,  their  heirs  or  de- 
visees and  not  to  any  purchaser  of  the  allotment. 
In  fact,  they  were  informed,  that  because  the  oil 
and  gas  was  separated  from  the  surface  by  the  Act 
of  March  3,  1927,  it  would  be  impossible  for  a 
1927  allottee  who  had  no  control  over  the  oil  and 
gas  rights  to  convey  such  rights;  therefore,  the 
grant  of  the  oil  and  gas  rights  under  section  1  of 
the  1954  Act  must  necessarily  be  to  the  grantees 
therein  provided,  i.e.,  the  allottee,  his  heirs  or  de- 
visees.   (H.  Report  No.  1191,  83d  Congress.) 

The  declaration  quoted  above  from  section  6 
of  the  act  of  1954,  to  the  effect  that  the  act  shall 
not  apply  to  oil  and  gas  in  tribal  lands  which,  on 
the  date  of  enactment,  is  "otherwise  undisposed 
of,"  appears  to  have  been  inserted  in  the  act  for 
the  purpose  of  making  it  plain  that  the  scope  of 
the  act  is  limited  to  oil  and  gas  reserved  to  the 
tribe  pursuant  to  the  provisions  of  the  1927  act 
and  still  owned  by  the  tribe  on  the  date  of  the  act. 
Apparently  the  author  of  this  language  has  in  mind 
two  types  of  oil  and  gas  to  which  the  tribe  held 
title  on  the  date  of  the  act.  One  type  consisted  of 
oil  and  gas  in  lands  allotted  on  and  after  March  3, 
1927,  the  title  to  which  was  subject  to  disposition 
in  accordance  with  the  provisions  of  the  act.  The 
other  type  embraced  oil  and  gas  in  lands  which 
had  never  been  allotted  to  individual  Indians  and 
hence  was  not  affected  in  any  way  by  the  provisions 
of  the  act.  The  somewhat  inept  language  "is  other- 
wise undisposed  of"  seems  to  have  been  injected 
into  the  act  as  an  unnecessary  precaution  in  an 
effort  to  make  it  clear  that  the  act  had  no  applica- 
tion to  oil  and  gas  in  lands  which  had  never  been 
allotted  or  otherwise  disposed  of.  In  any  event, 
the  language  used  cannot  properly  be  construed 
to  defeat  the  positive  grant  of  oil  and  gas  made 
by  the  statute  to  allottees  or  their  heirs  or  de- 
visees. 

Edmund  T.  FRrrz, 

Deputy  Solicitor. 

Foreclosure  of  Mortgages  Given 

TO  Secure  Loans  Made  by  the 

Arapahoe  Tribe 

M-36341  August  15,  1936. 

Indian  Lands:  Removal  of  Restrictions 


The  restrictive  status  of  Indian  property  subject 
to  foreclosure  pursuant  to  the  terms  of  a  mort- 
gage or  deed  of  trust  executed  and  approved  un- 
der authority  of  the  act  of  March  29,  1956  (70 
Stat.  62)  ,  is  extinguished  for  the  purposes  desig- 
nated in  the  act. 

Indians:   Civil   Jurisdiction 

The  Arapahoe  Tribe  may  bring  action  in  State 
courts  whenever  necessary  to  protect  the  inter- 
ests of  the  tribe  in  tribal  loans. 

Monorandum 

To:  Commissioner   of   Indian    Affairs 

From:        The  Solicitor 

Subject;     Foreclosure  of  mortgages  given  to  secure 
loans  made  by  the  Arapahoe  Tribe 

This  refers  to  your  memorandum  of  March  19, 
1956,  requesting  an  opinion  as  to  whether  the 
Arapahoe  Tribe  may  institute  actions  in  the  State 
courts  of  Wyoming  to  protect  its  interest  in  securi- 
ties given  for  loans  from  the  tribe. 

We  concur  in  the  conclusion  expressed  by  the 
Acting  Field  Solicitor  in  his  opinion  of  January 
30,  1956,  that  the  tribe  may  bring  such  actions  in 
the  State  courts  whenever  necessary  to  protect  the 
interests  of  the  tribe  in  tribal  loans.  See  and  com- 
pare United  States  v.  Candelaria,  271  U.S.  432; 
Creek  Nation  v.  United  States,  318  U.S.  629;  Choc- 
taw and  Chickasaiv  Nations  v.  United  States,  193 
Fed.    (2d)    456. 

Your  attention  is  also  called  to  the  act  of  March 
29,  1956    (70  Stat.  62),  which  provides: 

"That  the  individual  Indian  owners  of  any 
land  which  either  is  held  by  the  United  States 
in  trust  for  them  or  is  subject  to  a  restriction 
against  alienation  imposed  by  the  United 
States  are  authorized,  subject  to  approval  by 
the  Secretary  of  the  Interior,  to  execute  a 
mortgage  or  deed  of  trust  to  such  land.  Such 
land  shall  be  subject  to  foreclosure  or  sale 
pursuant  to  the  terms  of  such  mortgage  or 
deed  of  trust  in  accordance  with  the  laws  of 
the  State  or  Territory  in  which  the  land  is 
located.  For  the  purpose  of  any  foreclosure  or 
sale  proceeding  the  Indian  owners  shall  be 
regarded  as  vested  with  an  unrestricted  fee 
simple  title  to  the  land,  the  United  States  shall 
not  be  a  necessary  party  to  the  proceeding, 
and  any  conveyance  of  the  land  pursuant  to 
the  proceeding  shall  divest  the  United  States 
of  title  to  the  land.  All  mortgages  and  deeds 
of  trust  to  such  land  heretofore  approved  by 
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the  Secretary  ot  the  Interior  are  ratified  and 
confirmed." 

The  restrictive  status  of  the  Indian  property  in- 
volved is  extinguished  tor  the  purposes  designated 
in  this  legislation.  Theretore,  it  appears  that  the 
tribe  may  proceed  in  the  courts  of  Wyoming 
against  restricted  Indian  property  for  the  pmpose 
of  foreclosing  approved  mortgages  or  deeds  of  trust 
held  by  the  tribe  on  such  properties. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


Taxable  Status  of  Property  Acquired  With 

Funds  Appropriated  for  Rehabilitation 

OF  Cheyenne  River  Tribe 


August  16,  1956. 
Mr.  James  T.  Mulloy 
Director  of  Assessments, 

Dewey  County 
Timber  Lake,  South  Dakota 

My  Dear  Mr.  Mulloy: 

Congressman  E.  Y.  Berry  has  asked  us  to  reply 
to  your  letter  to  him  dated  August  1,  1956,  with 
respect  to  the  taxable  status  of  property  acquired 
with  the  funds  appropriated  for  the  rehabilitation 
of  members  of  the  Cheyenne  River  Indian  Tribe 
pursuant  to  section  5  of  the  Act  of  September  3, 
1954    (68  Stat.   1191). 

The  statute  cited  provides  that  the  Rehabilita- 
tion appropriation  shall  be  deposited  in  the  Treas- 
ury of  the  United  States  to  the  credit  of  the  Tribe 
and  shall  be  expended  for  the  rehabilitation  of  all 
members  of  the  Tribe  who  were  residents  of  the 
Cheyenne  River  Sioux  Reservation  on  the  date  of 
the  Act.  The  money  will  be  withdrawn  from  the 
United  States  Treasury  from  time  to  time  and  de- 
posited in  a  local  depository  to  the  credit  of  the 
Tribe.  The  Tribe  will  then  either  disburse  the 
money  as  a  loan  or  gift  to  individual  Indians  for 
use  pursuant  to  an  approved  rehabilitation  plan, 
or  purchase  cattle,  supplies,  and  other  materials 
for  resale  to  individual  Indians  on  a  deferred  pay- 
ment plan.  The  title  to  the  property  acquirecl  by 
the  individual  Indians  will  remain  in  the  Tribe 
until  the  purchase  price  or  the  loan  has  been  paid 
in  full. 

We  believe  that  neither  the  money  borrowed  by 
individual  Indians,  nor  the  property  purchased  by 
individual  Indians  with  such  borrowed  money,  nor 
the  property  purchased  by  individual  Indians  from 
the  Tribe  on  credit,  pursuant  to  this  program  is 


taxable  by  the  State.  (See  United  States  v.  Richert, 
188  U.S.  432  (1903).  United  States  v.  Dexoey 
County  (U.S.D.C,  S.D.,  1926)  14  F.  (2d)  784, 
affd.  (C.A.  8,  1928)  26  F.  (2d)  434)  .  Although 
these  cases  involved  the  taxation  of  property  is- 
sued to  Indians  by  the  Government  or  purchased 
by  Indians  with  restricted  funds,  the  reasoning  of 
the  cases  is  equally  applicable  to  property  pur- 
chased with  Federal  funds  appropriated  for  a 
specific  rehabilitation  program  carried  out  under 
Federal  supervision. 

Whether  Congress  should  provide  tax  relief  to 
the  County  because  of  the  decrease  in  the  County 
tax  base  valuation  as  a  result  of  the  rehabilitation 
program  is  of  course  a  subject  upon  which  we 
express  no  opinion. 

J.  Rkuel  Armstrong, 

Solicitor. 


Lease  Fees  Charged  on  Trust  Land 

by  Devil's  Lake  Sioux  Tribe  for 

Administration  of  Tribal  Land 

Enterprise 

August   16,  1956. 

Hon.  LIsher  L.  Burdick 
House  of  Representatives 
Washington  25,  D.C. 

Mv  Dear  Mr.  Burdic:k: 

This  refers  to  your  letter  of  June  21,  1956,  re- 
c]uesting  information  regarding  lease  fees  charged 
on  Indian  trust  land  by  the  Devil's  Lake  Sioux 
Tribe  of  the  Fort  Totten  Reservation. 

The  Devil's  Lake  Sioux  Tribe  is  not  incorpo- 
rated under  the  Indian  Reorganization  Act  of 
June  18,  1934  (48  Stat.  984).  It  has,  however,  a 
Constitution  and  Bylaws  approved  by  the  Acting 
Commissioner  of  Indian  Affairs  on  February  14, 
1946,  which,  under  Article  IV— Powers  (g) ,  grants 
to  the  Executive  Committee  of  the  tribe  "The 
power  to  charter  subordinate  associations  and  to 
delegate  powers  and  prescribe  duties  to  such 
organizaitions  and  to  the  District  Councils  and 
Technical  Commissions."  Pursuant  to  this  section, 
the  Devil's  Lake  Sioux  Tribe  adopted  a  Land 
Service  Enterprise.  The  purpose  of  the  Land  Serv- 
ice Enterprise  was  set  out  in  a  resolution  of  the 
governing  body  of  the  Devil's  Lake  Sioux  Tribe, 
dated  December  2,  1947: 

"Whereas,  the  clerical  services  in  connection 
with  land  and  leasing  work  on  the  Fort  Totten 
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Indian  Reservation  have  been  greatly  cur- 
tailed because  of  reductions  in  governmental 
appropriations  and  personnel. 

"Whereas,  it  is  advantageous  to  the  Devil's 
Lake  Sioux  Tribe  that  these  services  be  con- 
tinued in  order  that  lease  income  may  be 
realized  by  the  Indian  land  owners,  leases  pre- 
pared on  trust  lands  which  are  necessary  for 
Indian  livestock  operations,  exchanges  of  land, 
consolidation  of  heirship  interests,  mainten- 
ance of  lease  and  land  records,  etc. 

"Be  it  resolved,  that  the  Devil's  Lake  Sioux 
Tribe  accept  a  plan  of  operation  for  a  land 
Service   Enterprise.   *   *   *" 

The  plan  of  operation  was  approved  by  the 
Bureau  of  Indian  Affairs  on  January  5,  1948.  Sec- 
tion 5  of  this  plan  prescribes  the  fees  which  shall 
be  charged  by  the  enterprise  in  lieu  of  fees  fixed 
by  Parts  71  and  171,  Title  25,  C.F.R.  The  follow- 
ing rates  are  charged: 

(a)  When  individual  or  tribal  trust  or  restricted 
Indian  land  is  leased,  subleased,  or  assigned,  the 
fees  are  based  on  the  total  rental  to  be  paid  by 
the  lessee,  permittee,  sublessee,  or  assignee: 

Not  to  exceed  $100 12.00 

$101  to  $250  5.00 

$251  to  $500  7.00 

For  each  additional  $500 
or  fraction  thereof $3.00 

(b)  Each  lessor  or  permitter  shall  pay  a  fee 
equal  to  five  percent  (5%)  of  the  total  rental  con- 
sideration   of   each    lease   or    jsermit. 

(c)  Fees  charged  for  clerical  and  ministerial 
duties  performed  in  connection  with  the  sale,  pur- 
chase, exchange,  assignment,  partition  and  other 
transactions  involving  lands  and  improvements 
payable  in  cash  with  applications  are  as  follows: 

Valuation    of   lands  and   improocments 

Up  to  $100 $2.00 

$101    to  $250   5.00 

$251    to  $500   7.00 

For  each  additional  $100 

or  fraction  thereof $1.00 

We  have  been  informed  that  the  Land  Service 
Enterprise  has  been  functioning  under  the  sched- 


ule outlined  above  with  regard  to  the  collection 
of  fees.  The  fees  collected  for  clerical  and  minis- 
terial work  connected  with  the  leasing  of  Indian 
land  may,  under  25  CFR  171.28(c),  be  credited 
to  tribal  funds  when  such  funds  have  been  appro- 
priated by  the  tribe  to  pay  employees  who  perform 
the  work.  This  is  the  case  at  Fort  Totten  where 
revenue  obtained  from  the  enterprise  is  used  by 
the  tribe  to  defray  the  expenses  of  tribal  govern- 
ment. 

Your  letter  refers  to  a  complaint  that  someone 
is  being  charged  an  additional  lease  fee  of  from 
5  percent  to  10  percent  greater  than  the  regu- 
lation fees  authorized  by  law.  There  is  nothing 
in  records  available  here  to  substantiate  such  a 
contention,  inasmuch  as  the  fees  charged  by  the 
Tribal  Land  Enterprise  are  authorized,  under  an 
agreed  plan  of  operation,  to  be  collected  in  lieu 
of  the  schedule  of  fees  prescribed  in  25  CFR 
171.28(a). 

On  the  point  of  whether  the  practice  of  the 
Tribal  Land  Enterprise  curtails  the  leasing  of  land 
for  long  periods,  such  as  three  to  five  years,  it  is  our 
opinion  such  leases  are  not  prohibited  by  the 
collection  of  nominal  service  fees.  We  see  no  legal 
reason  barring  a  prospective  lessee  from  obtain- 
ing a  three  or  five  year  lease  provided  he  makes 
proper  application  and  pays  the  designated  fee 
for  the  processing  and  recording  of  his  lease.  Fur- 
thermore, we  do  not  believe  that  the  practice  of 
collecting  such  fees  for  the  handling  of  leases  and 
permits  has  any  detrimental  effect  on  established 
jx)licies  encouraging  long  term  leases  for  the  pur- 
pose of  promoting  soil  conservation. 

You  have  also  asked  our  opinion  on  the  legal 
status  of  the  "so-called  Tribal  Enterprise"  which  is 
not  registered  in  the  State  of  North  Dakota.  The 
Tribal  Land  Enterprise  has  no  independent  legal 
status  whatsoever.  It  is  merely  a  subordinate  ad- 
junct (having  some  of  the  characteristics  of  a  ways 
and  means  committee)  of  the  tribal  government. 
The  Devil's  Lake  Sioux  Tribe,  however,  is  a 
legal  entity  which  may  bring  suits  in  any  court 
taking  jurisdiction.  It  may  be  represented  by  the 
United  States  Attorney  in  trespass  actions  against 
persons  who  do  not  obtain  a  proper  lease  or  per- 
mit before  entering  upon  Indian  land.  This  fact 
gives  force  to  the  tribe's  most  immediate  and  ef- 
fective means  of  collecting  its  service  fees,  that  is, 
by  requiring  that  the  fee  be  paid  prior  to  the 
approval  of  a  lease  or  the  granting  of  a  permit. 

}.  Reuel  Armstrong, 

SoTicitor. 
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Application  of  Federal  Law  Regulating 

Work  Hours— Employees  of  B.I.A.— 

Eight-Hour  Law 


M-36365 


Labor:    Eight-Hour  Law 


August  22,  1956. 


Employees  ot  the  Bureau  of  Indian  Affairs  whose 
duties  are  to  drive  trucks  hauling  food  from  a 
central  purchasing  and  processing  point  are 
laborers  within  the  meaning  of  section  1  of  the 
act  of  August  1,  1892,  as  amended  (40  LJ.S.C, 
sec.  321) .  Such  employees  come  within  the  pro- 
visions of  this  section  without  respect  to  whether 
or  not  they  are  employed  upon  a  public  work 
of  the  United  States. 

Memorandum 

To:  Chief,   Branch   of  Classification 

From:        Solicitor 
Subject:     Eight-Hoiu'  Law 

You  have  informally  asked  this  office  whether  cer- 
tain truck  drivers  which  ithe  Bureau  of  Indian 
Affairs  proposes  to  employ  would  be  covered  by 
section  1  of  the  act  of  August  1,  1892,  as  amended 
(40  U.S.C,  sec.  321),  the  Eight-Hour  Law.  We 
understand  that  the  Bureau  of  Indian  Affairs  in- 
tends to  establish  an  installation  in  the  southwest 
at  which  food  will  be  purchased  and  processed 
and  from  which  shipments  will  be  made  by  truck 
to  other  points  in  that  region.  The  drivers  of  these 
trucks  will   be   Federal   employees. 

Section  1  of  the  Eight-Hour  Law  cited  above 
reads  in  part  as  follows: 

"The  service  and  employment  of  all  laborers 
and  mechanics  who  are  or  may  be  employed 
by  the  Government  of  the  LInited  States  or 
the  District  of  Columbia,  or  by  any  contractor 
or  subcontractor,  upon  a  public  work  of  the 
United  States  or  of  the  District  of  Columbia 
*  *  *  is  limited  and  restricted  to  eight  hours 
in  any  one  calendar  day  *   *   *." 

The  Attorneys  General  have  held  that  section  1 
of  the  act  of  August  1,  1892,  both  as  enacted  in- 
itially and  as  amended  by  the  act  of  March  3,  1913 
(37  Stat.  726)  to  read  as  set  out  above,  applies  to 
all  laborers  and  mechanics  employed  by  the  Federal 
Government  whether  or  not  they  are  employed 
upon  a  public  work  of  the  United  States  and  that 
the  limitation  with  resf)ect  to  employment  upon 
a  public  work  of  the  United  States  is  applicable 
only  with  respect   to  laborers  and  mechanics  em- 


ployed by  contractors  and  subcontractors  (20  Ops. 
Atty.  Gen.  459;  unpublished  opinion  of  the  Attor- 
ney General  to  the  Secretary  of  Agriculture,  July 
18,   1938). 

Accordingly,  if  the  truck  drivers  under  con- 
sideration here  are  laborers  or  mechanics  they 
would  be  covered  by  the  Eight-Hour  Law  with- 
out respect  to  whether  or  not  they  were  employed 
upon  a  public  work  of  the  United  States. 

In  my  opinion  the  truck  drivers  woidd  be 
"laborers"  within  the  meaning  of  the  Eight-Hour 
Law.  In  26  Ops.  Atty.  Gen.  605,  the  Attorney  Gen- 
eral ruled  that  "skilled  as  well  as  unskilled  work- 
men" came  within  the  act.  In  39  Ops.  Atty.  Gen. 
232.  the  Attorney  General  advised  the  Secretary 
of  War  that  he  should  continue  to  apply  the 
Eight-Hour  Law  in  connection  with  the  operation 
of  trains  by  Government  employees  from  the  main 
line  ot  the  Great  Northern  Railway  to  the  Fort 
Peck  dam  site.  The  Attorney  General  observed 
that  "It  is,  under  all  the  circumstances,  a  well- 
warranted  assumption  that  the  Congress  has  in- 
tended the  8-hour  law  to  have  a  broad  application 
and  to  be  liberally  construed  with  this  end  in 
view"  (p.  237)  .  On  the  basis  of  these  rulings  alone 
it  would  appear  that  the  truck  drivers  woidd  come 
within  the  scope  of  the  act.  However,  there  are 
rulings  of  the  Solicitor  of  the  Department  of  Labor 
that  are  even  more  persuasive  of  this  conclusion. 

Reorganization  Plan  No.  14  of  1950  (3  CFR 
1950  Supp.,  p.  168)  empowers  the  Secretary  of 
Labor  to  prescribe  appropriate  standards,  regula- 
tions, and  procedures  which  are  to  be  observed 
by  the  various  Federal  agencies  with  resjaect  to  a 
number  of  statutes,  including  the  Eight-Hour  Law 
of  August  1,  1892,  as  amended.  The  Secretary  of 
Labor  has  issued  regulations  (29  CFR  Part  5)  pur- 
suant to  Reorganization  Plan  No.  14  of  1950,  and 
section  5.11  provides  in  part  that  "All  questions 
arising  in  any  agency  relating  to  the  applica- 
tion and  interpretation  *  *  *  of  the  Davis-Bacon 
Act,  the  Anti-Kickback  Act,  the  Eight-Hour  laws 
*  *  *  shall  be  referred  to  the  Secretary  of  Labor 
for  appropriate  rulings  or  interpretation.  The  rul- 
ings and  interpretations  of  the  Secretary  shall  be 
authoritative  *   *   *." 

In  a  letter  dated  July  29,  1942  (3  Labor  Law  Re- 
porter, par.  26,903.15)  the  Solicitor  of  the  Depart- 
ment of  Labor  considered  whether  the  Davis- 
Bacon  Act  was  applicable  to  truck  drivers  hired  by 
a  trucking  firm  which  had  contracted  to  haul  stone 
at  a  fixed  price  j^er  ton  to  a  site  at  which  con- 
struction work  was  being  done  upon  a  Govern- 
ment warehouse.  The  trucking  firm  supplied  the 
stone  to  another  subcontractor  for  use  in  mixing 
concrete.  The  Solicitor  of  Labor  held  that  the 
truck    drivers   were    laborers    within    the   meaning 
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of  the  Davis-Bacon  Act.  This  view  was  reaffirmed 
by  the  Solicitor  of  Labor  in  a  letter  dated  June  8, 
1956,  to  Charles  A.  Horsky.  Finally  in  a  letter  dated 
November  7,  1952,  to  Julien  Capers,  Jr.,  the  Solici- 
tor of  Labor  said: 

"As  used  in  these  statutes  [the  Davis-Bacon 
Act  and  related  statutes],  the  term  'laborers' 
and  'mechanics'  have  consequently  been  con- 
strued as  generally  synonymous  with  the  cor- 
responding terms  used  in  the  Eight-Hour 
Laws,  and  as  including  those  workers  whose 
duties  consist  of  manual  labor,  skilled  or 
unskilled." 

It  would  follow,  therefore,  that  the  Solicitor  of 
Labor's  ruling  that  truck  drivers  were  laborers 
within  the  meaning  of  the  Davis-Bacon  Act  is 
tantamount  to  a  decision  that  they  are  laborers 
within   the  meaning  of  the  Eight-Hour  Law  also. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


Ordinance  of  Ft.  Hall  Business  Council 

Re  Permits  for  Sale  of  Livestock 

AND  Branding 


M-363ri3 


August   27,   1956. 


Indians:  Law  and  Order— Indian  Tribes:  Tribal 
Government 

An  ordinance  requiring  all  Indian  owners  of  live- 
stock who  desire  to  remove  their  livestock  from 
the  Fort  Hall  Reservation  to  obtain  a  permit  is  a 
valid  exercise  of  the  powers  enumerated  in  the 
tribal  constitution.  Such  ordinance  does  not  con- 
travene the  act  of  August  15,  1953  (67  Stat.  590, 
18  U.S.C.  1157). 

Statutory  Construction:  Administrative  Construc- 
tion 

The  act  of  August  15,  1953  (67  Stat.  590,  18 
U.S.C.  1157),  does  not  nullify  local  ordinances 
duly  passed  by  Indian  tribal  councils,  nor  does 
it  impose  additional  limitations  on  the  tribe's 
authority  to  control  by  permit  the  removal  of 
any  livestock  kept  on  the  reservation.  How- 
ever, under  this  act,  the  Superintendent  may 
only  issue  permits  for  sale  of  restricted  livestock. 


Memoranduin 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:  Proposed  ordinance  by  Fort  Hall  Busi- 
ness Council  re  permits  for  sale  of  live- 
stock and  branding 

This  refers  to  your  memorandum  of  April  16, 
1956,  in  which  this  office  was  requested  to  express 
an  opinion  on: 

1.  The  legality  of  an  ordinance  proposed  by  the 
Fort  Hall  Business  Council  which  requires  all 
Indian  owners  of  livestock  to  secure  a  i>ermit  from 
the  Tribal  Council  for  the  sale  and  removal  of 
livestock  from  the  reservation.  It  has  been  brought 
to  our  attention  that  such  an  ordinance  may  be 
invalid  because  "Congress  has  specifically  legis- 
lated that  Indians  on  a  reservation  may  dispose 
of  their  livestock  on  the  same  basis  as  non-Indian 
livestock  operators."  It  is  the  opinion  of  this  office 
that  an  ordinance  requiring  all  Indian  owners  of 
livestock  who  desire  to  remove  their  livestock  from 
the  Fort  Hall  Reservation  obtain  a  permit  from 
the  business  coiuicil  is  a  valid  exercise  of  the 
powers  enumerated  in  their  tribal  constitution  and 
that  such  ordinance  does  not  contravene  the  act 
of  Congress  discussed  hereinafter,  or  any  provi- 
sion of  the  Constitution  of  the  United  States. 
However,  the  ordinance  also  provided  for  issuance 
of  permits  by  the  Superintendent.  The  Superin- 
tendent should  not  control  livestock  which  are  not 
purchased  with  funds  from  tribal  or  revolving  loan 
funds  or  livestock  loans  repayable  in  kind,  or 
otherwise  subject  to  the  act  of  August  15,  1953 
(67  Stat.  590,  18  U.S.C.  1157)  which,  as  amended, 
reads  as  follows: 

"Where  restricted  Indians  are  in  possession 
or  control  of  livestock  purchased  for  or  issued 
to  them  by  the  Government,  or  the  increase 
therefrom,  such  stock  shall  not  be  sold,  trans- 
ferred, mortgaged,  or  otherwise  disposed  of, 
except  with  the  consent  in  writing  of  the 
Superintendent  or  other  officer  in  charge  of 
the  tribe  to  which  the  owner  or  possessor  of  the 
livestock  belongs,  and  all  transactions  in  vio- 
lation of  this  provision  shall  be  void. 

"All  such  livestock  so  purchased  or  issued 
and  the  increase  therefrom  belonging  to  re- 
stricted Indians  and  grazed  in  the  Indian 
country  shall  be  branded  with  the  I  D  or 
reservation  brand  of  the  jurisdiction  to  which 
the  owners  of  such  stock  belong,  and  shall  not 
be  removed  from  the  Indian  country  except 
with    the   consent   in   writing  of   the  Superin- 
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tendent  or  other  officer  in  charge  ot  the  tribe 
to  which  the  owner  or  possessor  ot  such  live- 
stock belongs,  or  by  order  of  the  Secretary 
ot  the  Army,  in  connection  with  the  movement 
of  troops. 

"Whoever  violates  this  section  by  selhng  or 
otherwise  disposing  of  such  stock,  purchasing, 
or  otherwise  acquiring  an  interest  therein,  or 
by  removing  such  stock  from  the  Indian  coun- 
try, shall  be  fined  not  more  than  $500  or 
imprisoned  not  more  than  six  months,  or  both 
Provided,  That  this  section  shall  apply  only  to 
livestock  purchased  by  or  for  Indians  with 
funds  provided  from  the  revolving  loan  fund 
established  pursuant  to  the  acts  of  June  18, 
1934  (48  Stat.  984),  and  June  26,  1936  (49 
Stait.  1967) ,  as  amended  and  supplemented, 
or  from  tribal  loan  funds  used  under  regula- 
tions of  the  Secretary  of  the  Interior,  and  to 
livestock  issued  to  Indians  as  loans  repayable 
'in  kind',  and  to  the  increase  of  all  such  live- 
stock, and  only  until  such  time  as  such  loans 
are  repaid;  Proxnded  further,  That  it  shall  be 
the  duty  of  any  purchaser  of  Indian  livestock 
to  use  reasonable  diligence  to  ascertain  that 
such  livestock  are  not  subject  to  such  loans." 

This  section  of  the  United  States  Code  imposes 
obligations  and  penalties  for  removing  livestock 
purchased  by  or  for  Indians  with  funds  provided 
from  the  Revolving  Loan  Fund  established  pur- 
suant to  the  acts  of  June  18,  1934  (48  Stat.  984)  , 
and  June  26,  1936  (49  Stat.  1967) ,  or  from  tribal 
loan  funds  used  to  purchase  livestock  issued  to 
Indians  as  loans  repayable  "in  kind"  until  such 
loans  are  repaid.  A  permit  issued  under  a  tribal 
ordinance  purporting  to  permit  the  removal  or 
disposal  of  cattle  from  the  reservation  would  not 
relieve  the  owner  of  the  cattle  from  the  prohibi- 
tions and  penalties  imposed  under  the  cited  sec- 
tion of  the  Code. 

The  proposed  tribal  ordinance  undoubtedly 
contemplates  a  dual  control,  both  by  the  repre- 
sentatives of  the  tribal  council  and  by  ithe  Superin- 
tendent, of  cattle  subject  to  Section  1157  of  Title 
18  of  ithe  Code,  but  to  be  clear  the  proposed  ordi- 
nance should  be  drafted  to  contain  a  provision 
setting  out  that  where  cattle  are  subject  to  Section 
1157  of  Title  18  of  the  Code,  no  certificate  will  be 
issued  by  the  tribe  until  the  owner  of  the  live- 
stock presents  an  appropriate  clearance  for  such 
livestock  from  the  Superintendent  or  his  duly 
authorized  representative.  It  is  the  opinion  of  this 
office  that  ithe  act  of  August  15,  1953,  supra,  does 
not  nullify  ordinances  passed  by  councils  of  orga- 
nized  tribes  dealing  with   the  handling  of  nonre- 


strioted  livestock  raised  on  the  reservation.  The 
act  does  not,  by  express  language  or  implication, 
impair  the  exercise  by  the  tribe  or  its  privilege 
of   local   self-government. 

The  ordinance  in  question  comes  within  the 
authority  of  the  Fort  Hall  Business  Council  set 
forth  in  Article  VI,  sec.  1  (1)  of  their  constitution. 
That  section  provides: 

"Section  1.  The  Business  Council  of  the 
Fort  Hall  Reservation  shall  exercise  the  follow- 
ing powers,  *   *   * 


"  (1)  To  safeguard  and  promote  the  peace, 
safety,  morals,  and  general  welfare  of  the  Fort 
Hall  Reservaition  by  regulating  the  conduct  of 
trade  and  the  use  and  disposition  of  property 
upon  the  reservation,  provided  that  any  ordi- 
nances directly  affecting  non-members  of  the 
reservation  shall  be  subject  to  review  by  the 
Secretary   of    the   Interior." 

There  is  on  official  record  that  such  an  ordinance 
was  passed  by  the  council  and  submitted  to  the 
Superintendent  for  his  approval  in  accordance 
with  Article  VI,  Sec.  2  of  the  Shoshone-Bannock 
Constitution.  Therefore,  to  become  effective  such 
an  ordinance  must  be  enacted  by  the  business 
council  of  the  tribe  and  be  approved  by  the  Super- 
intendent within  the  time  provided  by  the  Tribal 
constitution. 

2.  The  answer  to  the  second  question,  whether 
the  business  council  has  authority  to  require  that 
a  particular  brand  be  placed  upon  all  Indian 
owned  livestock  run  on  the  reservation  regardless 
of  restricted  or  nonrestricted  status  and  perhaps 
in  contravention  to  departmental  instructions 
(February  17,  1954)  ,  must  be  premised  on  the 
same  authorities  as  were  relied  upon  above.  A  tribe 
may  prescribe  its  own  rules  for  local  government 
by  appropriate  ordinances  pursuant  to  the  provi- 
sions of  its  own  constitution.  From  the  facts  which 
have  been  presented  to  us  it  is  difficult  to  deter- 
mine whether  or  not  a  proposed  ordinance  re- 
quiring the  use  of  a  certain  brand  for  all  cattle  on 
the  reservation  exceeds  the  authority  of  the  busi- 
ness council.  Apparently,  the  livestock  brand  pro- 
posed by  the  business  council  for  use  on  the  res- 
ervation is  not  favored  by  the  Bureau.  Generally, 
however,  it  is  within  the  power  of  the  tribe  to 
"regulate  the  use  and  disposition  of  individual 
property  among  its  members."  ^  The  requirement 
of  a  certain  brand  may  be  regarded  as  a  regula- 
tion of  the  use  of  such  property. 


^  Cohen,  Handbook  of  Federal  Indian  Law,  p.  143. 
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3.  There  being  no  legal  prohibition  against  the 
regulation  by  the  tribe  with  regard  to  branding 
and  the  securing  of  permits  for  die  renewal  of  live- 
stock from  the  reservation,  the  ordinance  passed 
by  the  business  council  may  also  be  adopted  by  the 
Fort  Hall  Stockman's  Association.  Whether  such 
regulations  should  be  adopted  by  the  Association 
as  conditions  to  membership  is  not  within  the 
province  of  this  office,  or  the  Bureau  of  Indian 
Affairs,  to  decide.- 

J.  Reuel  Armstrong, 

Solicitor. 


Status  of  Land  Lying  Within  a  Defined 

Sixty-Foot  Boundary  Line  Between 

THE  U.  S.  AND  Canada 

M-36368  September  12,  1956. 

Indian  Lands:  Ceded  Lands 

Chippewa  Indian  lands  ceded  to  the  United  States 
pursuant  to  acts  of  January  14,  1889  (25  Stat. 
642)  and  February  20,  1904  (33  Stat.  46,  50)  , 
did  not  become  "public  lands"  of  the  United 
States,  but  remained  Indian  lands  until  actually 
disposed  of  by  the  United  States  pursuant  to 
the  cession  acts  under  which  the  United  States 
acted    as    trustee    for    the   Indians. 

Indian  Lands:  Ceded  Lands— President  of  the 
United    States 

Presidential  Proclamations  of  January  15,  1908 
(35  Stat.  2189)  and  May  3,  1912  (37  Stat.  1741), 
setting  aside  a  60-foot  strip  of  public  land  be- 
tween the  United  States  and  Canada  did  not 
include  therein  ceded  Indian  lands  as  such  lands 
were  not  unentered  or  unreserved  public  lands 
of  the  United  States. 

Indian  Lands:  Ceded  Lands— Indian  Lands:  Tim- 
ber—Indian Reorganizaition  Act— President  of 
the  United  States 

The  unentered  and  undisposed  of  ceded  Indian 
lands  of  the  Red  Lake  Indian  Reservation  re- 
stored to  the  Indians  and  to  their  reservation 
by  Secretarial  order  of  February  22,  1945,  issued 
pursuant  to  sections  3  and  7  of  ithe  Indian  Re- 
organization Act  (48  Stat.  984) ,  as  amended, 
were  properly  restored  to  Indian  ownership,  and 
the  timber  on  such  restored  lands  may  be  sold 
under  applicable   laws   and   regulations. 

=  Ibid,  p.  165. 


Memorandum 

To:  The  Commissioner  of  Indian  Affairs 

From:        The   Solicitor 

Subject:     Status    of    land    lying    within    a   defined 

60-foot     boundary     line     between      the 

United  States  and  Canada 

Your  memorandum  of  February  21,  1956,  re- 
quests advice  in  regard  to  the  ownership  of  land 
and  timber  which  lies  within  the  60-foot  public 
reservation  established  by  two  Presidential  proc- 
lamations of  June  13,  1908,  and  May  3,  1912, 
within  townships  166,  167  and  168  North,  Range 
35  West.  Part  of  the  lands  therein  are  within  the 
area  restored  to  the  Red  Lake  Indian  Reserva- 
tion, Minnesota,  by  order  issued  February  22, 
1945,  by  Assistant  Secretary  of  the  Interior  Oscar 
L.  Chapman,  pursuant  to  sections  3  and  7  of  the 
Indian  Reorganization  Act  (48  Stat.  984)  ,  as 
amended. 

The  Chippewa  Indians'  lands  were  ceded  by  an 
act  of  Congress  of  January  14,  1889  (25  Stat.  642; 
Nelson  Act)  ,  which  provided,  among  other  things, 
for  the  complete  cession  ami  relincjuishment  in 
writing  of  all  of  their  title  and  interest  in  and 
and  to  the  reservations  of  the  Indians  in  the  State 
of  Minnesota,  except  the  White  Earth  and  the 
Red  Lake  Reservations,  and  to  all  and  so  much 
of  these  two  reservations  as  in  the  judgment  of 
the  commission,  provided  for  in  the  act,  is  not  re- 
cjuired  to  make  and  fill  the  allotments  required  by 
the  act  and  other  acts,  and  which  shall  not  have 
been  reserved  by  the  commissioners  for  other  pur- 
poses. This  act  provided  that  as  and  when  each 
cession  and  relinquishment  of  the  Indians'  title  had 
been  obtained  and  approved  as  provided  for  in 
the  act,  it  shall  be  the  duty  of  the  Commissioner 
of  the  General  Land  Office  to  cause  the  land  so 
ceded  to  the  United  States  to  be  surveyed  in  the 
manner  provided  by  law  for  the  survey  of  public 
lands.  The  pine  lands  were  to  be  sold  at  not  less 
than  the  appraised  price  at  public  auction  to  the 
highest  bidder  in  40-acre  parcels.  The  remaining 
lands  ceded,  designated  as  agricultural  lands,  were 
to  be  disposed  of  to  actual  settlers  under  the  provi- 
sions of  the  public  land  law.  Each  settler,  in  addi- 
tion to  complying  with  the  homestead  laws,  was 
required  to  pay  the  United  States  for  the  lands  en- 
tered the  sum  of  $1.25  for  each  and  every  acre,  in 
five   equal   installments. 

Section  7  of  the  act  provided  that  all  money 
accruing  from  the  disjxvsal  of  the  lands  pursuant 
to  the  act,  after  deducting  the  expenses  specified 
therein  of  making  the  cession,  relinquishment,  re- 
moval, allotments,  and  completing  the  surveys 
and  appraisals,  be  placed  in  the  Treasury  of  the 


I 


September  12,  1956 


Opinions  of  the  Solicitor 


1753 


United  States  to  the  credit  of  all  the  Chippewa  In- 
dians in  the  State  of  Minnesota  as  a  permanent  fund 
to  draw  interest  at  the  rate  of  5  percent  per  annum 
payable  annually  for  a  period  of  50  years  and  to 
be  spent  as  provided  for  in  the  act.  Legislative 
changes  dealing  with  this  fund  have  occurred  from 
time  to  time,  which  changes,  however,  have  no 
bearing  on  the  question  presented  in  your  memo- 
randum. No  allotments  were  ever  made  to  the 
individual  Indians  on  the  Red  Lake  Reservation. 

Congress,  by  the  act  of  February  20,  1904  (33 
Stat.  46,  50) ,  entitled  "An  Act  to  authorize  the 
sale  of  a  part  of  what  is  known  as  the  Red  Lake 
Indian  Reservation,  in  the  State  of  Minnesota," 
recited  an  agreement  with  the  Red  Lake  Chippewa 
Indians  negotiated  by  James  McLaughlin,  United 
States  Indian  inspector,  on  the  10th  day  of  March, 
1902.  This  agreement  provided  for  the  relinquish- 
ment and  conveyance  of  256,152  acres  of  the  Red 
Lake  Indian  Reservation  lying  west  of  range  line 
between  ranges  thirty-eight  and  thirty-nine,  west 
of  the  Fifth  Principal  Meridian,  for  which,  among 
other  things,  the  sum  of  one  million  dollars  was  to 
be  paid  by  the  United  States,  as  provided  for 
therein. 

Article  5  of  the  1902  agreement  provided  that 
nothing  in  the  agreement  shall  be  construed  to 
deprive  the  Indians  belonging  to  the  Red  Lake 
Reservation  of  Minnesota  of  any  benefits  to  which 
they  are  entitled  under  existing  treaties  or  agree- 
ments not  inconsistent  with   the    1902   agreement. 

The  agreement  with  the  Indians  which  is  set 
out  on  pages  46,  47  and  48  of  33  Statutes  at  Large 
was  modified  and  then  ratified  by  Congress  on  Feb- 
ruary 20,  1904.  This  ratification  provided  that  in 
consideration  of  the  land  ceded  by  Article  I  of 
the  agreement,  the  United  States  stipulates  and 
agrees  to  sell,  subject  to  the  homestead  laws  of  the 
United  States,  under  rules  and  regulations  to  be 
prescribed  by  the  Secretary  of  the  Interior,  in  tracts 
not  to  exceed  160  acres  to  each  individiud,  all  of 
said  lands,  except  lands  remaining  unsold  after 
five  years  from  the  first  sale,  which  may  then  be 
sold  without  reference  to  the  provisions  of  the 
homestead  laws.  None  of  such  lands  was  to  be  sold 
for  less  than  |4  per  acre.  Payments  could  be  made 
in  installments,  the  last  installment  to  be  paid 
within  five  years  from  the  date  of  sale.  All  moneys 
received  from  such  sales  as  provided  for  in  the 
act  were  to  be  paid  to  the  Indians. 

Article  VI,  section  4,  of  the  act  specifically  pro- 
vides that  nothing  therein  contained  shall  in  any 
manner  bind  the  United  States  to  purchase  any 
portion  of  the  land  therein  described,  or  to  guar- 
antee to  find  purchasers  for  said  lands,  or  any 
portion  thereof,  it  being  the  intention  of  the  act 
that  the  United  States  shall  act  as  trustee  for  said 


Indians  to  dispose  of  said  lands  and  to  expend  and 
pay  over  the  proceeds  received  from  the  sale 
thereof  only  as  received  and  as  therein  provided. 

From  these  acts  it  is  evident  that  the  ceded  In- 
dian lands  did  not  become  "public  lands"  of  the 
United  States.  I'he  pine  lands  were  to  be  sold  for 
not  less  than  the  appraised  value  placed  thereon 
and  the  agricidtural  lands  were  to  be  made  avail- 
able for  entry  through  the  use  of  the  public  land 
laws,  the  entryman  in  each  case  being  required  to 
pay  the  appraised  value  of  the  land  so  entered,  and 
the  moneys  as  received,  subject  to  the  terms  and 
conditions  of  the  acts  of  Congress,  were  to  be  paid 
to  the  Indians. 

The  Red  Lake  Indians  retained  an  equity  in 
the  ceded  lands  until  after  they  had  been  disposed 
of  or  entered  and  payments  made,  which,  less  the 
deductions  provided  for  in  the  acts,  were  turned 
over  to  the  Indians.  These  Indians,  under  the  de- 
cision of  the  Supreme  Court  of  the  United  States, 
in  the  case  entitled  Ash  Sheep  Company  v.  United 
States,  252  U.S.  159,  were  entitled  to  all  revenue 
accruing  from  the  unentered  and  undisposed  of 
ceded  Indian  lands.  Fifty-six  years  after  the  In- 
dians ceded  their  lands  under  the  1889  act  and 
forty-one  years  after  they  ceded  their  lands  under 
the  1904  act,  there  remained  approximately  141,000 
acres  for  which  they  had  received  no  compensa- 
tion. This  was  the  situation  when,  on  February  22, 
1945,  the  order  of  the  Assistant  Secretary  of  the 
Interior  was  issued,  restoring  such  unentered  and 
undisposed  of  ceded  lands  to  the  Red  Lake  In- 
dian Reservation  and  the  Indians  thereof,  pur- 
suant to  sections  3  and  7  of  the  Reorganization 
Act,  supra.  Such  order  was  legally  issued  because 
those  unentered  and  imdisposed  of  lands  were 
in  fact  ceded  Indian  lands  in  which  the  Red  Lake 
Indians  had  an  equity  imtil  they  were  actually 
disposed  of  and  the  proceeds,  under  the  cited  acts, 
paid  to  the  Red  Lake  Indians. 

The  two  Presidential  proclamations  were  sub- 
sequent to  the  1889  and  1904  acts  of  Congress.  The 
first  of  these  proclamations,  which  was  issued  by 
President  Roosevelt  on  June  15,  1908  (35  Stat. 
2189),  proclaimed  and  made  known  that  all  lui- 
patented  public  lands  of  the  United  States,  lying 
within  the  60-foot  boundary  line  between  the 
United  States  and  the  Dominion  of  Canada,  were 
set  apart  as  a  public  reservation,  which  should 
thereafter  be  subject  only  to  such  rights  as  had 
been  theretofore  legally  acquired  under  settle- 
ments, entries,  reservations,  or  other  forms  of  ap- 
propriations, and  were  then  existing,  but  should 
not  be  subject  at  any  time  to  any  other  claim, 
use,  or  occupancy,  except  for  public  highways. 

On  May  3,  1912  (37  Stat.  1741).  President  Taft 
issued    a    proclamation    similar   to    the    prior    one 
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dealing  with  the  (iO-toot  strip  in  aid  of  the  cus- 
toms and  immigration  laws  of  the  United  States. 
This  proclamation  reserved  from  entry,  settlement, 
or  other  form  of  appropriation  and  disposition 
under  the  public  land  laws  and  set  apart  as  a  pub- 
lic reservation  all  public  lands  lying  within  60  feet 
of  the  boundary  line  of  the  United  States  and  the 
Dominion  of  Canada. 

Each  of  the  Presidential  proclamations  dealt 
specifically  with  "public  lands"  of  the  United 
States  lying  within  the  60-foot  boundary  line  be- 
tween the  borders  of  the  two  countries.  The  ceded 
undisjx)sed  of  Red  Lake  Indian  lands  were  not 
included  in  the  proclamations. 

The  acts  of  Congress  ceding  the  Red  Lake  In- 
dian lands  were  similar  to  the  act  of  April  27, 
1904  (3^  Stat.  352,  362)  ,  entitled  "An  Act  to  ratify 
and  amend  an  agreement  with  the  Indians  of  the 
Crow  Reservation  in  Montana,  and  making  appro- 
priations to  carry  the  same  into  effect."  The  Crow 
agreement  like  the  agreement  like  the  agreement 
with  the  effect."  The  Crow  agreement  like  the 
agreement  with  the  Red  Lake  Indians  of  March  10, 
1902,  was  modified  and  amended  before  enactment. 
This  Crow  agreement  was  involved  in  the  Ash  Sheep 
case,  supra.  The  Ash  Sheep  Company  contended 
that  the  ceded  Crow  lands  were  not  "Indian  lands" 
but  that  they  were  "public  lands."  Terms  used  in 
the  Crow  Act  are  similar  to  those  contained  in  the 
cession  act  of  the  Red  Lake  Indians.  These  terms  are 
"ceded,  granted,  and  relinquished  to  the  United 
States  all  of  their  right,  title  and  interest."  The 
Sheep  Company  argued  that  since  the  United  States 
was  the  owner  of  the  fee  of  the  land  before  the 
agreement  with  the  Crow  Indians,  the  effect  of  the 
grant  and  release  of  the  Indians'  possessory  right  to 
the  ceded  lands  was  to  vest  complete  and  perfect  title 
in  the  Government,  and  thereby  make  the  territory 
a  part  of  the  public  lands  with  the  interest  of  the 
Indians  transferred  to  the  proceeds  to  be  derived 
from  them. 

The  Supreme  Court  said  that  whether  or  not  the 
Government  became  trustee  for  the  Indians  or 
acquired  an  unrestricted  title  by  the  cession  of  their 
lands  depends  in  each  case  upon  the  terms  of  the 
agreement  or  treaty  by  which  the  cession  was  made. 
Minnesota  v.  Hitchcock,  185  U.S.  373,  394,  398; 
United  States  v.  Mille  Lac  Band  of  Chippezoa  In- 
dians, 229  U.S.  498,  509.  The  court  further  stated: 

"It  is  obvious  that  the  relation  thvis  estab- 
lished by  the  action  between  the  Govern- 
ment and  the  tribe  of  Indians  was  essentially 


that  of  trustee  and  beneficiary  and  that  the 
agreement  contained  many  features  appro- 
priate to  a  trust  agreement  to  sell  lands  and 
devote  the  proceeds  to  the  interest  of  the 
cestui  que  trust.  Minnesota  v.  Hitchcock,  185 
U.S.  373,  394,  398.  And  that  this  was  pre- 
cisely the  light  in  which  the  Congress  re- 
garded the  whole  transaction,  is  clear  from 
the  terms  of  the  concluding  section,  the  eighth: 

"  'That  nothing  in  this  Act  contained  shall 
in  any  manner  bind  the  United  States  to  pur- 
chase any  portion  of  the  land  herein  described, 
*  *  *  it  being  the  intention  of  this  act  that 
the  United  States  shall  act  as  trustee  for  said 
Indians  to  dispose  of  said  lands  and  to  expend 
and  pay  over  the  proceeds  received  from  the 
sale  thereof  only  as  received,  as  herein  pro- 
vided."   (33  Stat.  352,  361)" 

Taking  all  of  the  provisions  of  the  agreement 
together    the   Court    held: 

"We  cannot  doubt  that  while  the  Indians 
by  the  agreement  released  their  possessory 
right  to  the  Government,  the  owner  of  the  fee, 
so  that,  as  their  trustee,  it  could  make  perfect 
title  to  purchasers,  nevertheless,  until  sales 
should  be  made  any  benefits  which  might  be 
derived  from  the  use  of  the  lands  would  be- 
long to  the  beneficiaries  and  not  to  the  trustee, 
and  that  they  did  not  become  'Public  lands'  in 
the  sense  of  being  subject  to  sale,  or  other  dis- 
position, under  the  general  land  laws.   *   *   *" 

It  follows,  therefore,  that  the  inientered  ceded 
Red  Lake  Indian  lands  were  restored  properly  to 
the  Red  Lake  Indian  Reservation  as  they  were  not 
"public  lands"  of  the  United  States.  They  accord- 
ingly were  not  included  within  the  60-foot  reser- 
vations created  by  the  two  Presidential  orders  as 
only  "public  lands"  were  affected  by  those  orders. 

You  are  accordingly  advised  that  timber  grow- 
ing on  these  restored  Red  Lake  Indian  lands  situ- 
ated within  the  boundary  of  the  60-foot  strip  may 
be  sold  under  authority  of  the  applicable  laws  and 
regulations  governing  the  sale  of  the  timber  on 
the  Red  Lake  Indian  Reservation. 

J.  Reuel  Armstrong, 

Solicitor. 
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Organization  of  School  Districts 
ON  Indian  Reservations  in  Alaska 

63  I.D.  333 

M-36367  September  17,  1956. 

Alaska:   Indian  and  Native  Affairs 

There  is  no  Federal  law  which  prohibits  the  terri- 
tory of  Alaska  from  creating  school  districts  in 
territory  set  aside  for  Alaskan  Indians. 

Alaska:    territorial  Agencies 

A  school  district  is  usually  a  separate  taxing  dis- 
trict for  school  purposes. 

Indians:  Taxation:  Generally 

The  power  of  local  taxation  cannot  be  asserted 
against  the  property  of  the  Alaskan  Indians  with- 
out congressional  authorization. 


Hon.  J.  Gerald  Williams 
Attorney  General 
Juneau,   Alaska 

Sir: 

This  refers  to  your  inquiry  of  June  12,  1956, 
requesting  a  review  of  the  following  question:  May 
a  school  district  be  organized  under  the  laws  of 
the  Territory  of  Alaska,  in  country  set  aside  by 
the  Federal  Government  for  the  use  and  occupancy 
of  Indian  Tribes  of  Alaska? 

Prior  to  the  Organic  Act  of  Alaska  on  August 
24,  1912  (37  Stat.  512),  it  appears  that  schools 
outside  of  incorporated  towns  were  supported  by 
annual  appropriation  made  by  Congress.  Starting 
with  the  Act  of  January  27,  1905  (33  Stat.  616), 
a  provision  was  made  that  "the  education  of  the 
Eskimos  and  Indians  in  the  District  of  Alaska  shall 
remain  under  the  direction  and  control  of  the 
Secretary  of  the  Interior  and  schools  for  and 
among  the  Eskimos  and  Indians  of  Alaska  shall  be 
provided  for  by  annual  appropriations."  Each  of 
the  subsequent  provisions  of  acts  making  appro- 
priations for  the  support  of  schools  among  the 
natives  of  Alaska  contained  a  like  provision  that 
the  appropriations  for  the  support  of  schools  for 
natives  of  Alaska  shall  be  under  the  direction  of 
the  Secretary  of  the  Interior.  A  school  system  under 
the  direction  of  the  Secretary  had  become  pretty 
well  recognized  by  the  time  the  Territory  of  Alaska 
was  created  by  the  Act  of  August  24,  1912,  supra, 


in  that  it  was  provided  in  section  3  thereof  that 
"the  authority  granted  therein  to  the  legislature  to 
alter,  amend,  modify  and  repeal  laws  in  force  in 
Alaska,  shall  not  extend  to  the  act  of  January 
27,  1905,  supra,  and  the  several  acts  amendatory 
thereof,  which  act  provides  that  schools  for  and 
among  the  Eskimos  and  Indians  of  Alaska  shall 
be  provided  for  by  an  annual  appropriation." 
Evidently,  Congress  intended  to  continue  its  educa- 
tion program  for  children  of  non-taxpaying  natives 
and  this  provision  of  the  Organic  Act  of  Alaska 
served  to  extend  and  preserve  the  system  of  educa- 
tion that  had  been  established  by  congressional 
appropriation  under  the  direction  of  the  Secretary 
of  the  Interior. 

Although  Congress  made  sure  that  its  schools 
for  the  native  children  of  the  far  reaching  Alaskan 
rural  areas  were  preserved,  in  no  way  did  Con- 
gress attempt  to  restrict  the  maintenance  and  es- 
tablishment of  schools  by  the  Territorial  Legisla- 
ture of  Alaska.  In  fact.  Congress  expressly  granted 
to  the  Territory  p>ower  of  legislation  for  school  pur- 
poses by  the  Act  of  March  3.  1917  (39  Stat.  1131). 
It  was  after  the  enactment  of  this  act  that  terri- 
torial schools  came  more  and  more  into  existence. 
The  ultimate  result  was,  of  coiu-.se,  a  dual  system 
of  schools  in  Alaska.  There  were  those  for  the 
education  of  white  and  colored  children  and  "chil- 
dren of  mixed  blood  who  lead  a  civilized  life,"  es- 
tablished and  maintained  by  appropriation  from 
Territorial  funds;  and  those  for  education  of  In- 
dians and  other  natives  provided  for  by  the  annual 
appropriations  of  Congress. 

The  problems  that  arose  between  the  United 
States  Government  school  program  and  Terri- 
torial school  program  nearly  always  resulted  in  the 
encouragement  and  expansion  of  the  Territorial 
school  system.  The  decision  in  the  case  of  Jones  v. 
Ellis  (8  Alaska  146)  directed  the  Territorial  school 
officials  to  admit  both  white  and  native  children. 
This  decision  indicates  a  directive  by  the  court 
requiring  the  Territorial  legislature  to  expand  its 
school  system. 

Later,  action  was  taken  by  Congress  which 
helped  and  encouraged  the  Territorial  Legislature 
of  Alaska  to  expand  its  school  facilities.  Congress 
authorized  the  annual  appropriation  to  be  used 
by  the  Secretary  of  the  Interior  in  the  support  of 
both  the  Territorial  schools  of  incorporated  towns 
as  well  as  the  rural  schools.  It  soon  became  a 
matter  of  mutual  assistance  and  cooperation  be- 
tween the  Secretary  and  the  Territorial  School 
Boards. 

On  May  14,  1930  (46  Stat.  321)  Congress  au- 
thorized the  Secretary  to  contract  with  the  Terri- 
tory's school  boards  that  maintained  schools  in 
certain  cities  and  towns  for  the  education  of  non- 
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taxpaying  natives,  including  those  of  mixed  na- 
tive and  white  blood,  and  Congress  authorized  the 
leasing  of  school  buildings  owned  by  the  United 
States  to  such  school  boards,  and  to  pay  the  school 
boards  for  services  rendered  an  amount  not  in 
excess  of  the  cost  of  operating  a  school  for  natives 
under  present  appropriations  in  such  town.  There- 
after Congress  enacted  the  Johnson-O'Malley  Act 
April  16,  1934  (48  Stat.  596',  as  amended,  49  Stat. 
1458;  25  U.S.C.  452,  454),  and  the  Territorial 
Legislature  authorized  the  Board  of  Administration 
of  the  Territory  of  Alaska  to  enter  into  contracts 
with  the  Secretary  of  the  Interior  for  education 
and  welfare  work  among  the  Alaskan  natives. 
(Chapter  85,  Laws  of  Alaska,  1935.) 

This  concept  of  mutuality  of  interest  between  the 
United  States  Government  and  the  Territorial  Gov- 
ernment of  Alaska  in  providing  \or  education  of 
Alaskan  children  has  been  prevalent  throughout 
the  whole  struggle  for  Alaskan  school  facilities. 
Because  of  the  diversified  population  of  Alaska, 
it  is  only  natural  for  the  Territory  of  Alaska  to 
concentrate  on  the  densely  populated  areas,  while 
the  United  States  Government  shoulders  the  bur- 
den of  providing  schools  in  the  more  isolated 
areas  where  non-taxpaying  natives  are  located.  The 
later  extension  of  the  Territorial  schools  into  areas 
where  native  children  were  located  was  in  no  way 
discouraged  by  the  United  States  Government.  In 
fact,  I  am  aware  of  no  laws  passed  by  Congress 
which  would  even  indicate  an  attempt  to  restrict 
this  expansion  of  Territorial  schools.  Actually, 
the  record  shows  that  Congress  at  all  times  at- 
tempted to  encourage  and  support  the  establish- 
ment of  a  territorial  school  system  which  would 
reach  out  and  be  available  for  all  the  children  of 
Alaska,  including  the  Indian  and  native  children. 

In  my  opinion,  this  historical  background  of  the 
education  program  of  Alaska  clearly  indicates  that 
there  is  no  federal  order,  decision  or  statute  which 
prohibits  the  Territory  of  Alaska  from  extending 
its  school  system  into  tenitory  set  aside  for  Alaskan 
Indians. 

A  study  of  the  1949  Compiled  Laws  of  Alaska 
providing  for  the  incorporation  of  school  districts 
indicates  that  the  purpose  of  their  incorporation 
is  to  provide  a  school  board  elected  according  to 
the  laws  therein  provided  for  the  purpose  of  the 
managing  and  administering  all  school  matters  of 
the  district  imder  such  rides  and  regulations  as 
might  be  promulgated  by  the  Commissioner  of 
Education  of  the  Territory  of  Alaska.  In  other 
words,  the  district  electors  themselves  elect  a  school 
board  to  whom  they  may  look  for  the  purposes 
of  the  erection,  maintenance  and  support  of 
schools.  In  fact,  the  school  board  of  the  particular 
school  district  is  restricted  to  the  purpose  of  pro- 


viding an  administrative  body  for  the  sole  pur- 
pose of  maintenance  and  support  of  public  schools. 
This  being  the  purpose  of  a  school  district  of 
Alaska,  there  is  no  objection  legally  or  morally  to 
their  creation  to  include  lands  set  aside  by  the 
Federal  Government  for  the  use  and  occupancy  of 
the  Indians  of  Alaska. 

In  this  respect,  it  should  be  observed  that  the 
Courts  within  the  United  States  have  refused  to 
object  to  the  incorporation  of  school  districts  on 
Indian  Reservations.  [Lebo  v.  Griffith  (173  N.W. 
840)  ;  State  ex  rel.  Baker  v.  Mountrail  County  (149 
N.W.  120.)  It  is  also  well  recognized  that  in  many 
respects  natives  of  Alaska  are  wards  of  the  Gov- 
ernment at  least  to  such  an  extent  to  bring  them 
within  the  spirit,  if  not  within  the  exact  letter  of 
the  laws  relating  to  American  Indians.  (49  L.D. 
592.)  Other  cases  have  expressly  said  that  Indians 
and  natives  of  Alaska  are  in  the  same  category  as 
the  Indians  of  the  United  States.   (50  L.D.  315.) 

The  fact  must  not  be  overlooked,  however,  that 
a  school  district  is  also  vested  with  certain  rec- 
ognized powers  as  a  body  politic.  And,  although 
the  law  will  not  prevent  their  creation,  the  powers 
of  the  district  may  come  into  direct  conflict  with 
federal  laws  protecting  the  rights  of  Indians. 

The  laws  of  the  Territory  of  Alaska  expressly 
provide  that  the  school  board  shall  have  the  power 
and  it  shall  be  their  duty  to  appoint  an  assessor 
who  shall  act  as  a  tax  collector.  (Title  37,  Section 
3-12  Alaskan  Compiled  Laws,  1949)  and  Section 
3-23  of  Title  37  provide  that  the  school  board  shall 
have  the  power  to  levy  and  collect  taxes  upon  real 
and  personal  property  within  the  limits  of  their 
respective  districts  not  exempt  therefrom  by  exist- 
ing law,  and  not  to  exceed  2%  of  the  assessed  value 
of  such  property.  It  is  this  power  that  the  Federal 
Government  and  the  Federal  Courts  have  consist- 
ently refused  to  recognize  if  asserted  against  In- 
dian property  within  the  protective  scope  of  fed- 
eral Indian  law.  (.50  L.D.  315:  51  L.D.  155;  Alaska 
Pacific  Fisheries  v.  U.S.,  248  U.S.  78;  Territory  of 
Alaska  V.  Annette  Island  Packimr  Co.,  289  Fed. 
671.) 

On  the  other  hand,  although  the  territory  may 
not  tax  property  owned  and  occupied  by  an 
Alaskan  Indian  Tribe,  there  is  no  law  which  pre- 
vents its  taxation  of  the  property  of  non-Indians 
even  though  non-Indian's  property  is  located  upon 
tribal  land  under  lease  from  the  Indians.  Thomas 
V.  Gray,  169  U.S.  264.  The  Supreme  Court  in  the 
Helvering  v.  Producers  Corp.,  303  U.S.  376,  held 
that  immimity  from  non-discriminatory  taxation 
sought  by  a  private  person  for  his  propertv  or 
gains  because  he  is  engaged  in  operation  under  a 
government  contract  or  lease  cannot  be  supported 
by  merely   theoretical  conceptions  of  interference 
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with  the  function  ot  government.  In  upholding  a 
tax  upon  profits  ot  a  private  individual  op>erating 
under  a  government  contract,  the  Helvering  case 
said:  "*  *  *  there  are  no  sufficient  grounds  for 
holding  that  the  effect  upon  the  Government  is 
other  than  indirect  and  remote  *  *  *."  Further- 
more, it  is  well  established  that,  if  the  land  of  the 
Indian  Tribe  passes  from  the  tribe  or  individual 
Indian  to  a  non-Indian,  such  property  becomes 
subject  to  real  and  personal  property  taxation. 
{Choctaw,  O.  &  G.  R.R.  v.  Mackey,  256  U.S.  531.) 

J.  Reuel  Armstrong, 

Solicitor. 


Effect  of  Terminal  Legislation 

Upon  Revocable  Rights-of-Way 

AND   Other   Encumbrances 

on  Indian  Lands 
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Indian  Lands:   Leases  and  Permits:   Generally 

The  Secretary  of  the  Interior  has  authority  to  make 
a  notation  in  a  patent  for  tribal  or  allotted  In- 
dian land  concerning  the  encumbrance  thereon 
and  such  a  notation  is  administratively  desirable. 

Indian  Lands:    Rights-of-Way 

The  Secretary  of  the  Interior  has  authority  to  make 
a  notation  in  a  patent  for  tribal  or  allotted  In- 
dian land  concerning  the  encumbrance  thereon 
and  such  a  notation  is  administratively  desirable. 

Rights-of-Way:    Generally 

Rights-of-way  and  other  encumbrances  are  not  to 
be  arbitrarily  altered  by  conveyances  relying  for 
authority  upon  Indian  Termination  Legislation. 

Revocable  permits  for  rights-of-way  over  trust  or 
allotted  Indian  land  need  no  longer  be  issued 
since  the  enactment  of  the  act  of  February  8, 
1948  (62  Stat.  17,  26  U.S.C.  323)  authorized  the 
Secretary  to  grant  rights-of-way. 

Rights-of-Way:  Cancellation 

Rights-of-way,  leases  and  other  encumbrances  on 
property  transferred  pursuant  to  termination 
legislation,  subject  to  the  Secretary  of  the  In- 
terior's power  of  revocation,  cannot  be  revoked 
solely  to  facilitate  termination  of  guardianship 
activities. 


Indian  Tribes:    terminal   Legislation 

The  rights  of  persons  and  concerns  having  leases, 
rights-of-way,  permits,  licenses,  liens  or  other 
contracts  encumbering  real  property  to  be  dis- 
posed of  pursuant  to  Terminal  Legislation  are 
not  affected  by  such  legislation  (citing  Section  22 
of  the  Klamath  Termination  Act  (68  Stat.  723; 
25   U.S.C.   564u)). 

The  Secretary  is  authorized  to  grant  leases,  permits, 
licenses,  rights-of-way,  liens  and  other  contracts 
encumbering  real  property  to  be  disposed  of 
pursuant  to  Terminal  Legislation,  after  the  date 
of  enactment  of  such  legislation  and  until  the 
effective  date  of  termination  of  federal  responsi- 
bility. Such  encumbrance  may  even  extend  be- 
yond the  final  date  of  termination  of  responsi- 
bility, but  in  all  such  cases  the  written  consent 
of  all  persons  in  interest  should  be  obtained. 

Provisions  in  Terminal  Legislation  (see  Section 
22,  Klamath  Termination  Legislation,  68  Stat. 
723;  25  U.S.C.  564u)  empowering  the  Secretary 
of  the  Interior  to  transfer  "powers,  duties  or 
other  functions  with  respect  to  the  property  sub- 
ject to"  leases,  rights-of-way  or  other  contracts 
encumbering  land  to  be  disposed  of,  are  not 
mandatory.  Whether  the  Secretary  extinguishes 
them,  retains  them,  or  transfers  them  as  therein 
provided,  is  a  matter  of  administrative  nature, 
involving    governmental    policy. 

Secretary's  authority  to  revoke  permit  for  right-of- 
way  is  not  arbitrary.  He  cannot  employ  this 
power  solely  to  facilitate  Termination  Legisla- 
tion. 

Notation  of  an  encumbrance  on  a  fee  patent  for 
tribal  or  allotted  land  issued  pursuant  to  Ter- 
minal Legislation  is  within  the  Secretary  of  the 
Interior's  authority  and  is  administratively  de- 
sirable. 

Meinorandxim 

To:  Regional  Solicitor.   Portland 

From:        The  Solicitor 

Subject:  Effect  of  Termination  Legislation  upon 
revocable  rights-of-way  and  other  real 
property  encumbrances  on  Indian  lands 
disposed   of   pursuant    thereto 

A  question  has  been  raised  as  to  the  status  of 
a  Weyerhauser  Timber  Company's  logging  railroad 
right-of-way  permit  on  the  Klamath  Indian  Reser- 
vation in  view  of  the  subsequent  enactment  of  the 
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Klamath  Terminaiion  Legislation  (act  ol  August 
13,  1954,  68  Stat.  718;  25  U.S.C,  sec.  564-564  (w) ) . 
The  Klamath  Termination  Act  provides  tor  the 
termination  ot  Federal  supervision  over  the  prop- 
erty of  the  Klamath  Tribe  ot  Indians  located  in 
the  State  of  Oregon  and  of  its  individual  members. 
One  permit  in  question  is  in  the  nature  of  a  con- 
tract for  a  right-of-way  granted  to  the  timber  com- 
pany in  September  1940  by  tlie  Secretary  of  the 
Interior  on  behalf  of  the  owners  of  the  tribal  and 
allotted  lands  encumbered  thereby.  The  Secretary 
retained  the  power  of  revocation  of  the  easement, 
and  the  permittee  timber  company  obligated  itself 
to  certain  undertakings.  The  permittee  paid  in 
advance  a  scheduled  amount  for  the  benefit  of  cacli 
owner  of  the  properties  so  encumbered.  It  appears 
that  the  consents  of  all  such  property  owners  were 
previously  obtained  by  the  Reservation  Super- 
intendent. 

We  are  also  informed  that  in  a  similar  case  in- 
volving a  revocable  permit  for  a  spur  siding,  known 
as  the  "Mayamor  spur  siding,"  a  50-year  permit 
was  obtained  by  this  same  company  "superseding 
a  revocable  permit."  Apparently,  the  new  permit 
was  granted  after  the  passage  of  Public  Law  587, 
the  Klamath  Termination  Act.  The  Superintendent 
of  the  reservation  now  raises  a  question  as  to  his 
authority  to  grant  this  jDermit. 

The  problems  presented  by  these  cases  arc  com- 
mon to  all  leases,  rights-of-way,  or  other  agreements 
involving  property  which  is  or  will  be  included  in 
Indian  tennination  legislation.  A  discussion  of  the 
various  problems  raised  and  our  conclusion  con- 
cerning the  legal  questions  follow: 

Noting  Encinnbrance  on  Fee  Patent 
—Tribal  and  Allotted  Land 

The  Solicitor  has  previously  ruled  in  a  case  in- 
volving a  patent  for  allotted  land  that  the  Secre- 
tary 6f  the  Interior  has  authority  to  make  a  no- 
tation therein  concerning  a  permit  of  a  right-of- 
way  for  logging.  He  has  also  observed  that,  al- 
though such  a  notation  is  not  necessary  to  protect 
the  rights  of  the  permittee,  the  notation  is  ad- 
ministratively desirable.  (Opinion  M— 36158,  No- 
vember 28,  1952.)  To  the  same  effect  see  Washing- 
ton Water  Power  Co.  v.  Harbaugh,  253  Fed.  681, 
Idaho  1918;  Svendig  v.  Washington  Water  Power 
Co.,  281  Fed.  900    (9th  Cir.   1922). 

This  same  principle  is  applicable  to  fee  patents 
issued  pursuant  to  Public  Law  587,  and  to  other 
similar  termination  legislation,  which  may  involve 
patents  for  tribal  land  as  well  as  for  allotted  land. 

Effect  of  Termination  Legislation 
on   Existing   Encumbrances 
The  rights  of  the  Timber  Company  and  ot  other 
persons  or  concerns  liaving  rights-of-way,  permits. 


or  other  property  or  contract  interests  are  not  to 
be  arbitrarily  altered  by  conveyances  relying  for 
authority  on  the  Klamath  "Termination"  Legisla- 
tion. Section  22  of  that  Act  (68  Stat.  723)  specifi- 
cally provides  that  its  provisions  for  disposing 
of  property  shall  not  "abrogate  any  valid  lease,  i 
permit,  license,  right-of-way,  lien,  or  other  con- 
tract heretofore  approved."  This  provision  makes 
no  distinction  between  disposition  of  Indian  lands 
among  Indians  and  sales  to  third  persons,  nor 
should  there  be  in  such  cases. 

Conveyances   of  Indian    Land   Subject  to 

Encumbrance,  the  Conveyance  Not  Being 

Made   Pursuant   to   Termination   Act 

It  is  suggested  that  some  sales  of  allotted  Oregon 
Indian  Land  encumbered  by  a  right-of-way  may 
not  be  made  pursuant  to  Public  Law  587,  and 
therefore  Section  22  thereof  would  not  apply. 

The  provisions  of  Section  22,  (juoted  above,  are 
common  to  other  termination  acts  and,  in  effect, 
incorporate  the  Constitutional  mandate  of  the 
Fifth  Amendment  foibidding  the  impairment  of 
property  rights.  That  principle  is  ajjplicable  to  the 
disposal  ot  Indian  lands  not  specifically  elTected 
pursuant  to  Public  Law  587  and  other  similar 
termination   legislation. 

Effect  on  Revocation  Powers 
Congress  also  recognized  that,  upon  termination 
of  Federal  supervision  of  the  Indian  properties 
involved,  a  problem  would  arise  in  those  cases 
where  the  Secretary  had  been  given  by  prior  law 
discretionary  powers,  such  as  that  of  revocation,  in 
the  disposition  of  property  rights  involving  Indian 
lands.  This  same  Section  22  provides  that  "When- 
ever any  such  instrimient"  (referring  to  leases, 
rights-of-way,  or  other  contracts  previously  men- 
tioned in  the  section)  "places  in  or  reserves  to  the 
Secretary  any  powers,  duties  or  other  functions 
with  respect  to  the  property  subject  thereto,  the 
Secretary  may  transfer  such  functions,  in  whole  or 
in  part,  to  any  Federal  agency  with  the  consent  of 
such  agency  and  may  transfer  such  functions,  in 
whole  or  in  part  to  a  State  agency  with  the  con- 
sent of  such  agency  and  the  other  party  or  par- 
ties to  such  instrument."  (August  13,  1954,  c.  732, 
sec.  22  (68  Stat.  723)  .)  It  should  be  noted  that  the 
transfer  of  these  functions  is  not  mandatory. 
Whether  the  Secretary  extinguishes  them,  retains 
them  or  transfers  them  as  therein  provided,  is 
a  matter  of  an  administrative  nature,  involving 
governinental  policy.  The  Secretary  will  consider, 
in  making  his  decision,  whether  those  functions 
are  to  be  retained  for  the  benefit  of  the  public, 
of  Indians  generally,  or  of  a  particular  Indian  or 
group  of   Indians.    It   should   also   be    noted    that 
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some  ot  these  permits,  rights-of-way  and  other 
similar  encumbrances  are  granted  by  the  Secretary 
of  the  Interior  pursuant  to  specific  statutory  au- 
thority, which  may  also  provide  that  the  right  or 
privilege  granted  is  revocable,  as  in  the  case  of 
power  transmission  line  and  telephone  line  rights- 
of-way.  (See  Washington  Water  Power  Comi^any 
cases,   cited   above.) 

In  some  cases  the  Commissioner  of  Indian  Af- 
fairs acts  without  specific  statutory  authority  but 
pursuant  to  a  general  supervisory  authority  con- 
ferred upon  him  by  Congress  "to  have  the  man- 
agement of  all  Indian  Affairs."  (Act  July  9,  1832, 
c.  174,  4  Stat.  564,  25  U.S.C.  Sec.  2.)  The  desire  of 
the  Department  of  Interior  to  further  logging  op- 
erations on  Indian  land  in  order  to  benefit  the 
Indians  having  an  interest  therein  resulted  in  the 
revocable  permits  herein  considered  without  re- 
liance upon  specific  statutory  mandate  but  pm- 
suant  to  said  supervisory  authority. 

The  more  recent  act  of  February  8,  1948  (62 
Stat.  17,  25  U.S.C.  sec.  323)  authorizes  the  Secre- 
tary of  the  Interior  to  grant  rights-of-way  "for  all 
purposes,  subject  to  such  conditions  as  he  may 
prescribe,  over  and  across  any  lands  now  or  here- 
after held  in  trust  by  the  United  States  for  indi- 
vidual Indians  or  Indian  tribes,  communities, 
bands  or  nations,  or  any  lands  now  or  hereafter 
owned,  subject  to  restrictions  against  alienation 
*  *  *  by  such  Indians."  Payment  of  just  compen- 
sation is  required  and  there  is  also  a  statutory  pro- 
vision requiring,  in  most  cases,  consent  of  the  In- 
dians involved.  (Sees.  2  and  3  of  the  Act.)  This 
statute  removes  the  necessity  of  employing  the  "re- 
vocable permit"  in  such  cases. 

Effect  of  Extinguishment  of  Power 
of  Revocation 
A  cjuestion  is  also  raised  that,  if  the  Sectretary 
exercises  his  power  of  revocation  in  a  specific  log- 
ging right-of-way  pemiit,  the  obligations  assumed 
by  the  company  in  the  granting  of  such  permit 
may  be  affected.  The  answer  appears  to  be  that, 
if  the  Secretary  considers  e.xtinguishing  or  trans- 
ferring this  power  of  revocation,  a  modification  of 
the  permit  agreement  is  necessary,  to  which  the 
permittee  and  the  Indians  whose  property  would  be 
affected  should  be  parties.  This  may  apply  to  any 
case  in  which  the  Secretary  alters  the  character  of 
a  revocable  permit,  as  for  instance,  by  transferring 
the  power  to  a  State  agency,  since  it  affects  the 
permittee  who  has  certain  vested  rights  under  the 
permit.  It  should  be  observed  that  the  Secretary's 
power  to  revoke  is  not  an  arbitrary  power.  He  can 
not  employ  his  |X>wer  of  revocation  solely  to  fa- 
cilitate the  termination  of  his  Indian  guardian- 
ship activities. 


In  the  present  case  it  appears  to  have  been  the 
intention  of  the  Secretary,  upon  issuing  the  log- 
ging rights-of-way  revocable  permits,  that  these 
permits  should  continue  in  effect  as  long  as  the 
logging  contracts  should  be  faithfully  performed. 
So  far  as  such  logging  rights-of-way  on  Indian  lands 
are  concerned,  the  statutory  retention  of  the  power 
to  revoke  in  the  Secretary  is  for  the  benefit  of  In- 
dians and  not  of  the  public  generally.  There  is  no 
reason  why  the  Secretary  should  retain  this  power, 
since  the  purpose  of  the  termination  legislation  is 
to  relieve  him  of  such  supervisory  tasks. 

Effect  of  Right-of-way  or  Other  Contract 

made  after  Enactment  of    rerminaiing 

Legislation 

A  fiuilher  cjuestion  is  considered,  whether  a 
"valid  lease,  permit,  license,  right-of-way.  lien  or 
other  contract"  may  be  granted  by  the  Secretary 
for  land  to  be  disposed  of  under  such  an  act  as 
the  Klamath  Termination  ,Act,  supin,  after  the 
date  of  the  enactment  of  such  legislation.  This 
question  arises  from  the  choice  of  language  in 
Section  22  of  Public  Law  587,  supra,  that  nothing 
in  the  law  "shall  abrogate  any  valid  lease,  permit, 
license,  right-of-way,  lien,  or  other  coirtract  Jicre- 
tofore  approved  *  *  *."  (underlining  supplied.) 
It  is  suggested  that  this  express  protection  of  per- 
mits and  other  contracts  granted  prior  to  the  date 
of  the  enactment  of  that  law  may  imply  a  prohibi- 
tion on  the  further  granting  of  permits  or  other 
enciunbrances  on  such  lands  between  the  date  of 
the  enactment  and  the  effective  date  of  the  act 
especially  if  such  encumbrances  extend  beyond  the 
final    licjuidation    date. 

We  have  already  suggested  that  the  purpose  of 
Section  22  was  merely  to  clarify  existing  constitu- 
tional law  respecting  the  non-impairment  of  prop- 
erty rights.  If  this  provision  were  to  be  interpreted 
as  preventing  the  Secretary  from  changing,  after 
the  date  of  the  enactment  of  the  Termination  Act, 
any  lease,  permit,  or  other  contract  right,  even 
with  the  consent  ot  the  other  parties  thereto,  it 
would  nullify,  considerably,  the  res)X)nsibility  im- 
posed on  the  Secretary  as  the  guardian  of  Indian 
Affairs  to  terminate  his  supervisory  activities  in  a 
manner  designed  to  safeguard  the  interests  of  his 
wards. 

In  view  of  the  purpose  of  this  termination  legis- 
lation to  ])ermit  the  Indians  to  assume  responsi- 
bility, it  would  be  unwise,  however,  for  the  Sec- 
retary to  enter  into  long  term  enciunbrances  af- 
fecting property  which  is  the  subject  of  such  legisla- 
tion without  receiving  the  written  approval  of  the 
owners  of  the  affected  property,  or  their  repre- 
sentatives. 
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Our  conclusion,  therelore,  is  that  the  authority 
of  the  Secretary  or  his  delegate  to  enter  into 
agreements  tor  rights-ol-way,  leases,  or  other  inter- 
ests in  Indian  lands  held  in  trust  by  the  United 
States  continues  alter  the  date  ol  enactment  ol 
termination  legislation  until  the  effective  date  set 
forth  in  such  act  for  such  termination  ot  Federal 
responsibility  over  the  Indian  properties  involved. 
Any  question  as  to  the  validity  of  such  agreements 
entered  into  after  the  date  of  enactment  of  such 
termination  legislation  will  be  avoided  by  obtain- 
ing the  written  consent  thereto  of  all  persons  in 
interest.  Especially  is  this  so  in  the  case  of  agree- 
ments which  are  to  continue  in  effect  beyond  such 
date  of  termination  of  responsibilities. 

Patents  or  other  dociunents  conveying  property 
pursuant  to  Indian  termination  legislation  should 
recite  those  encumbrances  on  such  property  as 
are   to   continue   in   effect. 

J.  Rkuel  Arm.strong, 

Solicitor. 


Interpretation  of  the  Act  of  August  3,  1956 

(70  Stat.  982)  Relating  to  the  Management 

OF  THE  Red  Lake  Indian  Forest 

and  Sawmill 


M-36.S8() 

Indian  Tribes:   Generally 


Ocloher  5,  1956. 


The  provision  of  Item  (e)  of  the  Act  of  August  3, 
1956,  70  Stat.  982,  stating  that  the  Secretary  of 
the  Interior  is  to  employ  with  the  consent  of  the 
Tribal  Council,  such  persons  and  use  such  means 
as  he  may  find  necessary  to  carry  out  the  purposes 
of  the  foregoing  provisions,  is  interpreted  as 
meaning  that  the  authority  of  the  Secretary  of 
the  Interior  to  employ  individuals  is  modified 
by  the  phrase  "with  the  consent  of  the  Tribal 
Council"  only  to  the  extent  that  the  Tribal 
Council's  consent  is  necessary  for  the  initial 
selection  of  individuals  to  fill  the  particular 
positions  in  connection  with  the  operations  of 
the  Red  Lake  tribal  sawmill. 

Memorandum 

To:  Commissioner   of   Indian    Affairs 

From:        Solicitor 

Subject:  Interpretation  of  Item  (e)  of  the  Act  of 
August  .3,  1956,  70  Stat.  982,  relating  to 
the  management  of  the  Red  Lake  Indian 
forest  and  sawmill 

This  refers  to  your  memorandum  of  September 
14,   1956,  requesting  my  opinion  as  to  the  correct 


interpretation  of  Item  (e)  of  the  Act  of  August  3, 
1956,  supra,  which  reads  as  follows: 

"  (e)  to  employ  with  consent  of  the  Tribal 
Council,  such  persons  and  use  such  means  as 
he  may  find  necessary  to  carry  out  the  purposes 
of  the  foregoing  provisions.  *   *   *" 

You  have  asked  this  office  to  express  an  opinion 
as  to  certain  cjuestions  raised  by  Mr.  Holtz,  the 
Area  Director  of  the  Minneapolis  Area  Office,  in 
his  letter  of  August  29,  1956.  These  questions  arc 
as  hereinafter  set  out  in  this  memorandum: 

1.  Logging  Foreman  Clarence  W.  Cavanaugh 
has  applied  for  retirement,  effective  October  31, 
1956.  This  is  a  key  position  which  must  be  filled 
November  1  without  delay.  Will  it  be  necessary 
that  the  Tribal  Coiuicil  "consent"  to  the  employ- 
ment of  Mr.  Cavanaugh's  successor? 

2.  Is  Tribal  Coimcil  "consent"  required  for  pro- 
moition  of  present  employees  to  positions  of  higher 
responsibility? 

3.  Will  tribal  "consent"  be  required  to  contract 
with  individuals  who  do  piece  work,  such  as  cut- 
ting pulp  cordage  and  bolts  by  the  piece? 

4.  Is  tribal  council  "consent"  required  to  "use 
such  means  as  he  may  find  necessary  to  carry  out 
the  purposes  of  the  foregoing  provisions"?  Ex- 
amples of  this  item  are:  approval  of  wage  rates  to 
be  paid  mill  and  woods  employees,  selecting  indi- 
viduals to  cut  isolated  salvage  areas  following  fires 
and/or  blow-downs,  establishment  of  rates  to  be 
paid  for  ])iece  work,  mill  organization,  and  many 
other  decisions  required  in  the  operation. 

The  first  question  must  be  answered  in  the  affirm- 
ative. The  answer  to  the  second  question  depends 
upon  whether  or  not  the  promotion  of  the  present 
employee  is  a  selection  of  that  individual  for  a  new 
and  different  position.  If  it  is,  the  Tribal  Coini- 
cil's  consent  is  necessary.  But,  if  the  promotion 
merely  involves  an  increase  in  the  responsibility 
or  salary  of  the  present  employee  in  his  existing 
position,  the  Tribal  Council's  consent  is  not  nec- 
essary. That  part  of  the  fourth  question  which 
involves  the  selection  of  individuals  for  employ- 
ment must  be  answered  in  the  affirmative  and  the 
rest  of  the  fourth  question  is  answered  in  the 
negative. 

It  should  be  noted  that  inclusion  of  the  phrase 
"with  the  consent  of  the  Tribal  Council"  in  Item 
(e)  of  the  act  did  not  by  itself  destroy  the  equally 
forceful  directive  of  the  provision  of  Item  (e) 
which  states  that  the  Secretary  is  "to  employ"  such 
persons  and  to  use  such  means  as  he  may  find 
necessary  to  carry  out  the  purposes  of  the  fore- 
going provisions  of  the  act.  Certainly,  the  hiring 
and  firing  of  individuals  as  well  as  the  many  other 
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decisions  necessarily  involved  in  their  employment 
are  as  important  as  any  other  single  means  to  the 
fulfillment  of  the  Secretary's  duties  prescribed  by 
the  law. 

It  is  well  established  that  the  power  of  removal 
from  employment  is  a  necessary  incident  to  the 
power  of  employment.  Myers  v.  United  States,  272 
U.S.  52  (1926)  ;  Keim  v.  United  States,  111  U.S. 
290  (1900)  ;  Creshaw  v.  United  States,  134  U.S. 
99  (1889)  ;  43  A.  J.  183.  Although  most  of  these 
cases  involve  an  executive  officer  of  the  United 
States  Government  whose  power  of  appointment 
has  been  made  subject  to  the  consent  of  the  Sen- 
ate, the  principles  involved  therein  are  controlling 
in  this  problem. 

In  this  respect,  I  believe  the  ruling  in  the  lead- 
ing case  of  Myers  v.  United  States,  supra,  is  de- 
cisive. Therein  the  following  language  on  page  164 
of  the  opinion  is  particularly  appropriate: 


provisions 


which  blend  action  by  the 


legislative  branch,  or  by  part  of  it  in  the  work 
of  the  executive  are  limitations  to  be  strictly 
construed  and  not  to  be  extended  by  implica- 
tion; that  the  President's  power  of  removal  is 
further  established  as  an  incident  to  his  spe- 
cifically enumerated  function  of  appoint- 
ment by  and  with  the  advice  of  the  Senate,  but 
that  such  incident  does  not  by  implication 
extend  to  removals  the  Senate's  power  of 
checking  appointments;  and  finally  that  to 
hold  otherwise  would  make  it  impossible  for 
the  President,  in  case  of  political  or  other 
differences  with  the  Senate  or  Congress,  to  take 
care  that  the  laws  be  faithfully  executed." 

In  the  Myers  case  the  court  was  concerned  with 
the  executive  power  of  the  President  to  control 
postmasters  and  the  court  held  that  the  control  of 
the  President  extends  to  their  removal  without 
the  consent  of  the  Senate,  although  the  consent 
of  the  Senate  was  required  for  the  appointment 
and  that  a  statute  providing  for  tenure  of  office, 
insofar  as  the  statute  attempted  to  prevent  the 
President  from  removing  executive  officers  who  had 
been  appointed  by  and  with  the  consent  of  the 
Senate,   was  invalid. 

The  court  in  the  Myers  case  expressly  held  that 
any  question  of  efficiency  or  competency  of  em- 
ployees after  an  individual  had  been  hired,  were 
matters  peculiarly  within  the  province  of  those 
who  are  in  charge  of  and  superintending  the  de- 
partment. The  policy  behind  the  decision  was  the 
duty  of  the  President  to  see  that  the  laws  were 
faithfully  executed,  and  in  this  case  the  policy  is 
of  equal  weight  in  that  the  Secretary  is  bound  as 
trustee  to  use  such  means  as  he  may  find  necessary 


to  carry  out  the  purposes  of  the  Act  of  August  3, 
1956,  supra. 

J.  Rr.UEL  Armstrong, 

Solicitor. 


Drilling  of  a  Well  on  the  San  Carlos 

Reservation  for   Municipal  Use  in 

THE  City  of  Globe,  Arizona 

Nox)ember  6,  1956. 

Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Drilling    of    a    well    on    the   San    Carlos 

Reservation  for  municipal  use  in  the  city 

of  Globe,  Arizona 

In  your  memorandum  of  April  6,  1956,  you  ask 
for  an  opinion  by  this  office  concerning  the  au- 
thority of  the  San  Carlos  Apache  Tribe  to  enter 
into  a  contract  or  lease  with  the  city  of  Globe, 
Arizona,  under  which  the  city  would  drill  a  well 
on  lands  within  the  San  Carlos  Reservation  for 
the  purpose  of  maintaining  a  municipal  water 
supply. 

The  desire  of  the  city  of  Globe  to  augment  its 
water  supply  in  the  manner  indicated  above  was 
brought  to  your  attention  by  a  letter  from  the 
mayor  of  the  city  dated  April  16,  1956.  In  that 
letter  it  is  asserted  that  the  waters  to  be  tapped 
by  the  well  are  "ground  or  percolating  waters."  No 
authoritative  determination  of  that  fact  has,  how- 
ever, been  made,  and  it  would  be  improper  to  pro- 
ceed on  that  basis  until  such  an  authoritative  de- 
termination has  been  made.  It  may  be  observed 
also  in  this  connection  that  under  Arizona  law 
the  use  of  percolating  waters  by  a  landowner  is 
generally  limited  to  the  purpose  of  reasonable  use 
of  the  waters  on  the  land  from  which  the  waters 
are  taken.  See  Bristor  v.  Cheatham,  255  P.  2d  173 
(Ariz.  1953) .  Although  in  our  view  the  State  law 
on  the  subject  is  not  applicable  to  the  Indians,  it 
is  applicable  to  the  city  of  Globe  and  the  city  may 
thus  be  seeking  to  enter  into  contractual  relations 
that  are  inconsistent  with  the  laws  of  its  own 
State. 

The  site  of  this  proposed  well,  we  are  informed, 
is  in  the  Gila  River  watershed,  and  hence  it  is 
quite  possible  that  the  well  would  tap  the  under- 
ground flow  of  the  Gila  River.  If  so,  the  proposed 
lease  or  contract  might  well  run  afoul  of  the  water 
allocations  and  priorities  determined  and  set  out 
in  the  decree  entered  on  June  29,  1935,  in  the  case 
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of  United  Stales  v.  Gila  River  Irrigation  District 
et  al.,  Globe  Equity  No.  59,  in  the  District  Court 
of  the  United  States  in  and  for  the  District  of 
Arizona. 

Another  complicating  factor  is  that  the  water 
rights  claimed  for  and  in  behalf  of  these  Indians 
are  now  involved  in  the  case  of  Arizona  v.  Cali- 
fornia et  al.,  Original  No.  10  in  the  Supreme  Court 
of  the  United  States.  Pending  a  determination  of 
what  those  rights  are,  it  would  appear  to  be  im- 
proper or  unwise  to  enter  into  or  approve  a  con- 
tract or  lease  such  as  that  proposed  with  the  city 
of  Globe. 

For  the  foregoing  reasons,  I  recommend  that  the 
proposed  contract  or  lease  be  not  entered  into  or 
approved  at  this  time. 

J.  Reuel  Armstrong, 

Solicitor. 


Status  of  Osage  Oil  and  Gas  Leases 

After  Termination  of  Period  When 

Minerals  are  Reserved  to  Tribe 

63   I.D.   374 

M-36381  November  9,  1956. 

Indian  Lands:  Leases  and  Permits:  Oil  and  Gas 

In  the  event  the  present  j^eriod  during  which  the 
oil,  gas,  and  other  minerals  are  reserved  to  the 
Osage  Tribe  should  expire  and  the  oil,  gas,  and 
mineral  title  is  individualized,  the  transfer  of 
such  title  will  be  subject  to  any  valid  subsisting 
oil  or  gas  lease. 

Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:  Status  of  Osage  oil  and  gas  leases  after 
termination  of  period  during  which  oil, 
gas  and  other  minerals  are  reserved  to 
the  Osage  Tribe 

In  a  memorandum  dated  February  10,  1956,  our 
Regional  Solicitor  at  Tulsa,  Oklahoma,  requested 
my  opinion  for  use  of  the  Osage  Tribal  Council 
upon  the  following  question: 

"If  there  is  no  action  by  Congress  extend- 
ing the  period  during  which  oil,  gas  and  other 
minerals  under  Osage  lands  are  reserved  to  the 
Osage  Tribe  beyond  April  8,  1983,  the  date 
of  termination  of  the  reservation  of  the  miner- 


als to  ithe  tribe  as  now  prescribed  by  law,  will 
oil  and  gas  leases  made  by  the  Osage  Tribe 
for  terms  extending  beyond  April  8,  1983, 
terminate  upon  that  date  or  will  such  leases 
continue  in  effect  imtil  the  expiration  of  the 
terms  prescribed  by  the  lease,  i.e.,  for  the  pri- 
mary terms  and  as  long  thereatter  as  oil  or 
gas  is  produced  in  paying  quantities?" 

The  original  Osage  Allotment  Act  of  June  28, 
1906,  34  Stat.  539,  provided  for  the  allotment  of 
the  Osage  Reservation  to  individual  members  of 
the  tribe  and  the  making  of  a  final  roll  of  tribal 
membership.  Section  3  of  the  act  reserved  for  the 
benefit  of  the  Osage  Tribe  in  common  all  the 
minerals  covered  by  the  lands  to  be  allotted  under 
the  act,  for  a  period  of  25  years  from  and  after 
April  8,  1906.  It  provided  for  the  leasing  of  the 
lands  for  oil,  gas,  and  other  mineral  development 
purposes  by  the  Osage  Tribal  Council  subject  to 
ithe  approval  of  the  Secretary  of  the  Interior.  This 
leasing  provision  of  the  act  reads  as  follows: 

"*  *  *  and  leases  for  all  oil,  gas,  and  other 
minerals  covered  by  selection  and  division  of 
land  herein  provided  for,  may  be  made  by  the 
Osage  Tribe  of  Indians  through  its  Tribal 
Council,  and  with  the  approval  of  the  Sec- 
retary of  the  Interior,  and  under  such  rules 
and  regulations  as  he  may  prescribe." 

At  an  early  date  the  Secretary  of  the  Interior 
and  the  Osage  Tribal  Council  adopted  the  plan  of 
leasing  separately  the  oil  and  gas  underlying  the 
lands  of  the  Osage  Reservation.  Blanket  gas  leases 
covering  virtually  the  entire  reservation  area  were 
made  and  approved.  Oil  leases  were  offered  from 
time  to  time  on  numerous  units  of  approximately 
160  acres  each  for  lease  to  the  highest  responsible 
bidder.  Both  forms  of  lease  provided  for  a  term 
that  should  in  no  event  extend  beyond  April  8, 
1931,  the  date  upon  which  the  tribal  title  to  the 
mineral  estate  in  the  lands  would  terminate.  As 
this  date  approached,  the  Osage  Tribe  was  faced 
with  the  condition  of  extreme  concern.  New  leases 
for  the  short  period  of  tribal  ownership  remain- 
ing were  not  attractive  to  the  industry.  Time  was 
running  out  on  the  operation  of  existing  leases, 
and  this  brought  about  intensive  and  wasteful  ef- 
forts on  the  part  of  the  operators  to  get  the  oil 
out  of  the  sands  in  the  shortest  possible  time.  These 
aggravated  conditions  led  the  tribe  and  the  De- 
partment to  seek  legislation  which  would  extend 
the  period  of  tribal  ownership  of  the  minerals  and 
which  would  also  provide  for  a  leasing  period  long 
enough  to  assure  orderly  development  and  an 
adequate   return    to   the  tribe   for   its  mineral   re- 
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sources.  Earlier  versions  of  this  proposed  legislation 
(see  S.  4039,  63d  Cong.,  3d  sess.,  1921)  proposed 
to  extend  the  period  ol  tribal  ownership  of  the 
minerals  and  to  extend  for  a  like  period  existing 
oil  and  gas  leases  which  would  otherwise  expire  by 
their  iterms  in  1931.  This  earlier  proposed  legisla- 
tion also  contained  a  further  provision  to  the 
effect  that  the  extended  leases  should  not  run 
longer  than  the  period  of  tribal  ownership  of  the 
minerals.  This  latter  provision,  however,  was 
stricken,  and  the  legislation  as  finally  enacted  into 
the  act  of  March  3,  1921,  41  Stat.  1249,  reads: 

"That  all  valid  existing  oil  and  gas  leases  on 
the  7th  day  of  April,  1931,  are  hereby  renewed 
upon  the  same  terms  and  extended,  subject  to 
all  other  conditions  and  provisions  thereof, 
until  the  8th  day  of  April,  1946,  and  as  long 
thereafter  as  oil  or  gas  is  found  in  ])aying 
quantities." 

It  is  (juite  clear  from  the  foregoing  language 
that  all  oil  and  gas  leases  which  were  in  force  on 
April  7,  1931,  were  renewed  and  extended  not  only 
for  the  extended  pericnl  of  tribal  ownership  of  the 
minerals  but  beyond  that  period  so  long  as  tlic 
leases  produced  oil  or  gas  in  paying  quantities. 

By  the  acts  of  March  2,  1929,  45  Stat.  1478,  and 
June  24,  1938,  52  Stat.  1034,  the  period  of  tribal 
ownership  of  the  minerals  was  again  extended. 
The  1929  act  extended  this  period  to  April  8, 
1958,  and  the  1938  act  extended  the  period  to 
April  8,  1983.  These  two  acts  contain  identical 
provisions  with  respect  to  the  extension  of  exist- 
ing leases.  It  is  quoted  below  from  the   1938  act: 

"That  nothing  herein  contained  shall  be  con- 
strued as  affecting  any  valid  existing  lease  for 
oil  or  gas  or  other  minerals,  but  all  such  leases 
shall  continue  as  long  as  gas,  oil,  or  other  min- 
erals are  found  in  paying  tjuantities." 

By  this  statutory  declaration  there  was  written 
into  each  valid  oil  and  gas  lease  then  in  force  on 
Osage  lands  the  indefinite  term  that  they  were  to 
remain  in  effect  for  as  long  as  oil  or  gas  is  found 
in  paying  quantities.  The  statute  contains  no  other 
limitation  which  would  operate  to  terminate  the 
leases  with  the  termination  of  the  period  of  tribal 
membership  of  the  minerals.  Such  a  limitation  was 
deliberately  and  advisedly  omitted  by  the  Con- 
gress for,  as  we  have  seen,  good  reason.  If  there 
should  be  no  further  extension  of  the  period  of 
tribal  ownership  of  the  minerals,  it  is,  therefore, 
my  opinion  that  all  such  leases,  if  in  good  stand- 
ing and  if  producing  in  paying  quantities  in  1983, 


will  remain  in  full  force  and  effect  so  long  as  such 
production  continues. 

There  can  be  no  question  concerning  the  power 
of  the  Congress  to  extend  these  leases.  The  power 
of  the  Congress  to  extend  the  period  of  tribal 
ownership  of  the  minerals  was  considered  and 
upheld  in  Adams  v.  Osage  Tribe  of  Indians,  10th 
Cir.  1932,  59  F.  2d  653,  cert,  denied  287  U.S.  652. 
In  so  holding,  the  Court  said: 

"The  Congress  had  full  power,  when  it 
passed  the  Allotment  Act,  to  make  such  pro- 
visions for  safeguarding  and  administering  the 
communal  estate  of  the  tribe,  and  dividing  it 
in  severalty  among  the  members  of  the  tribe, 
as  its  informed  judgment  might  dictate,  for 
the  benefit  of  all  concerned— whether  it  would 
be  equitable  and  just  for  all  tribal  property, 
including  minerals  under  the  land,  be  at  once 
allotted  among  the  members  in  severalty. 
There  must  have  been  a  doubt,  well  founded 
in  later  developments,  that  the  minerals,  since 
proven  to  be  of  great  wealth,  could  not  then 
be  equitably  divided,  and  so  Congress  chose 
a  method  by  which  that  could  be  and  is  being 
accomplished.  For  that  purpose  the  act  pro- 
vided that  minerals  under  lands  to  be  allot- 
ted were  reserved  to  the  Osage  Tribe  and  were 
not  to  be  sold.  The  necessary  effect  of  this 
was  to  withhold  the  minerals  from  division, 
and  set  them  apart  from  the  lands  to  be  di- 
vided, for  the  use  and  benefit  of  the  tribe,  not 
disturbing  the  tribe's  commimal  equitable 
estate  in  them.  It  further  provided  that  the 
minerals  should  become  the  property  of  the 
individual  owners  of  the  allotted  lands  at  the 
expiration  of  twenty-five  years  from  and  after 
April  8,  1906,  unless  othei"wise  provided  for  by 
act  of  Congress,  and  dining  those  twenty-five 
years,  while  the  minerals  remained  com- 
munal property,  the  two  acts  against  which  at- 
tack is  here  made  extended  the  reservation  of 
the  minerals  in  the  tribe  'imtil  the  eighth  day 
of  April,  1958,  unless  otherwise  provided  by 
Act  of  Congress  *  *  *.'  The  purpose  of  Con- 
gress as  disclosed  in  the  Allotment  Act  and  the 
extension  acts  is  plain.  The  contention  of  ap- 
pellants is  without  merit.  And  so  we  say  the 
reservation  in  the  Allotment  Act  and  the  Acts 
of  March  3,  1921,  and  March  2,  1929,  were 
'but  an  exertion  of  the  administrative  control 
of  the  government  over  the  tribal  property  of 
tribal  Indians,  and  was  subject  to  change  by 
Congress  at  any  time  before  it  was  carried 
into  effect  and  while  the  tribal  relations  con- 
tinued.' Gritts  v.  Fisher,  224  U.S.  640,  648, 
32  S.  Ct.  580,  583,  56  L.  Ed.  928." 
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Like  reasoning,  of  course,  supports  the  action  of 
the  Congress  with  respect  to  the  leases  on  the  oil 
and  gas  deposits.  The  individuals  who  would  suc- 
ceed to  the  mineral  title  in  the  event  the  Congress 
fails  to  extend  the  period  of  tribal  ownership  in 
1983  have  no  vested  estate  in  the  minerals,  either 
present  or  in  remainder.  Adams  v.  Osage  Tribe  of 
Indians,  supra.  If  and  when  they  succeed  to  the 
mineral  title,  they  take  that  title  subject  to  valid 
subsisting  leases.  Indeed  this  is  the  normal  situation 
where  the  tribal  title  to  lands  covered  by  existing 
leases  is  individualized  through  the  allotment 
process. 

One  further  question  needs  to  be  considered. 
This  question  relates  to  oil  and  gas  leases  executed 
and  approved  subsequent  to  the  last  extension  act 
of  1938.  Under  the  broad  authority  conferred  on 
the  Osage  Tribe  and  the  Secretary  of  the  Interior 
by  the  Allotment  Act  of  1906  and  each  of  the  sub- 
sequent extension  acts,  it  is  quite  competent  for 
the  tribe  and  the  Secretary  to  fix  the  period  of 
leases,  and  the  lease  contracts  themselves  will  thus 
be  controlling  with  respect  to  the  question  whether 
they  will  endure  beyond  the  period  of  tribal  own- 
ership of  the  minerals.  As  pointed  out  above,  the 
oil  and  gas  deposits  underlying  the  Osage  Reser- 
vation lands  are  leased  separately.  The  oil  lease 
form  in  use  subsequent  to  1938  provides  tor  a 
term  of  five  years  "and  as  long  thereafter  as  oil  is 
produced  in  paying  (juantities."  Leases  executed 
and  approved  on  such  forms  will  accordingly  re- 
main in  force,  if  otherwise  in  good  standing,  as 
long  as  production  continues,  even  though  the 
tribal  ownership  of  the  mineral  deposits  may  have 
terminated  in  the  meantime.  In  such  event,  the 
individual  owners  who  succeed  to  the  tribal  title 
would  take  that  title  burdened  with  the  existing 
leases. 

The  gas  lease  form  in  use  subsequent  to  1938, 
like  the  oil  lease  form,  provides  for  a  period  of 
five  years  "and  as  long  thereafter  as  gas  is  pro- 
duced in  paying  quantities."  Unlike  the  oil  lease 
form,  however,  the  gas  lease  form  contains  the 
additional  limitation  that  nothing  contained 
therein  "shall  be  construed  as  extending  this  lease 
beyond  the  Trust  Period  of  the  Osage  Tribe."  Gas 
leases  executed  and  approved  on  this  form  sub- 
sequent to  1938  will  not  survive  the  period  of 
tribal  ownership  of  the  minerals. 

J.  RkuilL  Armstrong, 

Solicitor. 
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Memorandum 


To:  Regional  Solicitors 

From:        Solicitor 

Subject:     Necessity      of     acknowledging     Bureau      * 
orders  which   are  recorded   under  State  t    if 

laws  ■:    *' 

A   study  has  recently   been   made   in    this  office  \ 
on  the  question  whether  State  laws  providing  for  I     ^ 
acknowledgment,  as  a  condition  precedent  to  the  ' 
recording    of    certain    instruments    affecting    inter- 
ests in  realty,  apply   to  patents,   leases  and  other  i 
orders  issued  pursuant  to  acts  of  Congress  by  Fed- 
eral   agencies.    The    results    of    investigation    into 
this  matter  reveal   that   instruments  presented  for 
recordation  in  a  county  office  for  the  purpose  of 
obtaining  whatever  prerogatives  the  State  law  ac- 
cords to  that  record  must  substantially  comply  with 
the  statutory  requirements  as  to  form,  manner  of 
execution  and  attestation  which  are  prescribed  by 
that  State.i 


A  case  in  point  involves  an  Order  Removing  Re- 
strictions Against  Alienation  of  land  belonging  to 
an  Indian.  The  clerk  of  an  Oklahoma  county  re- 
fused to  record  such  an  order  on  the  ground  that 
it  did  not  bear  an  acknowledgment  as  required  by 
Oklahoma  statute  (16  Okla.  St.  Ann.  Sec.  26), 
which    provides: 

"No  deed,  mortgage  or  other  instnunent  af- 
fecting the  real  estate  shall  be  received  for 
record  unless  executed  and  acknowledged  in 
substantial      compliance     with      this     chapter 


Federal  orders  are  of  record  when  filed  in  des- 
ignated  Government    offices.'-    However,    for   many 


^A  county  auditor  may  not  be  compelled,  by  a  writ  of 
mandamus,  to  record  an  instrument  which  fails  to  meet  the 
statutory  requirement  a.s  to  acknowledgment.  Eggert  v.  Ford, 
21  Wash.  2d  152.  150  P.  2d  719  (1944)  ;  Adkins  v.  Arnold. 
121  Pac.  186  (1912)  affd.  235  U.S.  417.  Federal  courts  passing 
on  the  effect  to  be  given  registration  statutes,  and  the  failure 
to  comply  with  them,  are  bound  by  the  decisions  of  State 
courts  interpreting  such  statutes.  Firestone  Tire  and  Rubber 
Co.,  17  F.  2d  417    (1927). 

-Anchor  Oil  Co.  v.  Gray.  257  Fed.  277.  CCA  361  (1919) 
affd.  256  U.S.  519;  United  States  v.  Davidson  (Mont.  1923) 
2302-33-321.  See  Webb,  "Record  of  Title"  sec.  25,  2  Iowa 
Law  Bui.  51,  61  (1916). 
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years  it  has  been  the  practice  to  file  all  instruments 
affecting  interests  in  land  in  the  county  where  the 
land  is  situated  as  well  as  in  the  Federal  office 
prescribed  by  statute.  In  most  cases,  this  duplicate 
recording  merely  provides  the  convenience  ot 
greater  accessibility  and  a  more  adequate  notice  to 
purchasers.  The  general  rule  pertaining  to  patents 
and  other  lesser  interests  granted  by  the  Govern- 
ment is  that  such  conveyances  need  not  be  recorded 
under  State  law  unless  a  recording  under  State  law 
is  expressly  mentioned  in  the  Federal  statute  au- 
thorizing the  transfer,  or  in  the  duly  promulgated 
regulations  of  a  Federal  Agency  having  authority 
over  the  matter.' 

Between  the  parties,  an  unrecorded  deed  prop- 
erly signed  and  delivered  will  pass  title.  An  un- 
recorded conveyance  is  generally  valid  against 
everyone  except  creditors  and  purchasers,  without 
notice,  who  have  subsequently  derived  title  from 
the  grantor.  Acknowledgment  merely  gives  solem- 
nity to  the  execution  of  the  instrument.  "In  some 
jurisdictions  the  only  purpose  of  certificates  of 
acknowledgment  is  to  entitle  instruments  to  be 
recorded.  Generally,  however,  the  purpose  is  not 
only  to  entitle  the  instrument  to  be  recorded  but 
also  to  authorize  its  introduction  in  evidence  with- 
out further  proof  of  its  execution.  The  due  execu- 
tion of  an  instrument  acknowledged  and  recorded 
is  deemed  to  be  proved,  at  least  prima  facie.  As 
against  subsequent  bona  fide  purchasers,  it  oper- 
ates as  an  estoppel."  1  Am.  Jur.  317. 

In  most  States,  official  records  (including  doc- 
uments filed  in  Federal  agencies  designated  by 
statute  as  offices  of  record)  will  be  admitted  into 
evidence  upon  the  disclosure  of  the  identity  and 
official  character  of  the  public  officer  who  has  is- 
sued the  document.  Where  the  certificate  contains 
his  name  and  official  title  and  a  recital  showing  he 
is  acting  in  his  official  capacity,  an  acknowledgment 
may  be  appended  to  support  the  recital  in  llie 
certificate  as  to  these  matters.'  A  formal  acknowl- 
edgement of  such  certified  document  is  regarded  as 
superfluous.  Where  a  document  has  been  properly 
recorded  in  an  office  of  record  it  is  generally  proper 
to  present,  for  admission  into  evidence,  a  certified 
copy  of  the  record  with  such  proof  as  is  required 
by  the  laws  of  the  particular  State.  Following  this 
theory,  some  States  provide  by  statute  that  the  cer- 
tified copy  of  the  record  of  any  conveyance  may  be 
recorded  in  any  county  with   the  same  force  and 


»Eg.  Act  of  Mav  27  1908  (.^5  Stat.  312,  315),  Act  of 
August  13,  1954  (68  Stat.  722.  25  U.S.C.  .564b)  ,  Act  of  March 
29,  1956   (70  Stat.  62)  ;  25  CFR  21.9.  28.11,  242.5,  241.52. 

*  1  Am.  Jur.  363.  In  Carpenter  v.  Dexter,  8  Wall.  513  Justice 
Field  wrote,  "Unless  the  statute  requires  evidence  of  official 
character  to  accompany  the  official  act  which  it  authorizes, 
none  is  necessary." 


effect  that  the  original  instrument  would  have  if  so 
recorded."' 

It  has  been  the  practice  of  the  Indian  Bureau  to 
issue  orders  transferring  inherited  interests  in  land, 
orders  removing  restrictions  and  certificates  of 
competency  without  making  provision  for  an 
acknowledgment  in  the  forms  used  in  preparing 
these  orders.  When  these  documents  are  presented 
for  recording  in  a  county,  they  are  often  accepted 
solely  on  the  strength  of  their  official  character.  But 
if,  as  in  the  instant  case,  the  unacknowledged  in- 
strument is  refused,  then  the  Area  Director  merely 
appears  before  a  notary  public  to  make  the  neces- 
sary acknowledgment  in  compliance  with  State 
law. 

Many  Indian  Treaties  concluded  prior  to  1871 
contemplated  allotment  in  severalty  of  tribal  lands. 
Subsequent  legislation  and  agreements  with  Indian 
tribes  also  provided  for  the  individualization  of 
tribal  lands  through  the  allotment  process.  Titles 
to  Indian  lands  were  to  be  acquired  upon  the  ap- 
proval of  a  selection  and  the  issuance  of  a  patent. 
As  a  protection  for  the  allottee,  restrictions  of 
various  kinds  were  imposed  upon  allotments  for 
the  purpose  of  controlling  alienations.  Two  forms  of 
restrictive  patents  are  in  general  use.  The  restricted 
fee  patent  places  legal  title  in  the  patentee  subject 
only  to  specified  restrictions  against  alienation.  The 
other  form  is  the  trust  patent  under  which  the 
title  remains  in  the  United  States  as  trustee  for  the 
beneficial  owner  (allottee) .  But,  from  the  stand- 
point of  Federal  control  over  alienation  of  lands 
and  the  degree  of  ownership  held  by  an  Indian 
under  either  forms  of  patent,  the  difference  is  de 
minimis.  See  United  States  v.  Boivling,  256  U.S.  484. 

The  county  courts  of  Oklahoma  are,  under  the 
Act  of  May  27,  1908,  as  amended  (35  Stat.  312), 
recognized  as  Federal  agencies  for  the  removal  of 
restrictions  against  alienation  of  land  inherited  by 
or  devised  to  Indians  of  the  Five  Civilized  Tribes 
of  one-half  or  more  Indian  blood.  United  States  v. 
Easley,  33  F.  Supp.  442  (1940) ,  cf.  Parker  v.  Rich- 
ard, 250  U.S.  235,  United  States  v.  Bond,  108  F.  2d 
504  (1939)  .•■'  In  all  other  instances  an  Order  remov- 
ing restrictions  may  be  issued  only  by  the  Secretary 
of  the  Interior  or  his  duly  authorized  representa- 
tive. The  matter  of  removing  restrictions  from  the 
property  of  Indians  and  the  matter  of  issuing  fee 
patents  for  trust  lands  are  matters  for  the  discre- 
tion of  the  Secretary  of  the  Interior  and  mandamus 
will  not  lie  to  compel  him  to  perform  such  a  dis- 
cretionary action.  Spriggs  v.  McKay,  119  F.  Supp. 


■^Cf.    Minnesota    Statutes   §    507.25. 

'  The  Secretary  of  the  Interior  is  also  empowered  to  re- 
move the  restrictions  from  such  lands  by  the  Act  of  August 
11,  1955   (69  Stat.  666)  . 
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232  (1954) .  The  power  to  approve  tlie  alienation 
of  restricted  property  cannot  be  generally  trans- 
ferred to  any  other  governmental  agency.  Solicitor's 
Opinion  M-25258   (June  26,  1929). 

In  form,  the  Order  is  a  departmental  ruling  by 
which  the  legal  incapacity  of  an  Indian  desiring  to 
transfer  his  vested  interests  in  land  is  declared  to 
be  terminated.^  The  important  difference  between 
such  an  order  and  a  patent  or  deed  conveying  a  fee 
simple  title  is  that  the  order  is  issued  only  after  the 
grantee  has  already  been  vested  with  botli  legal 
and  equitable  interests  by  a  restricted  fee  patent.^ 
Where  a  trust  patent  has  been  issued,  the  trust  and 
incidental  restrictions  against  alienation  are  prop- 
erly terminated  by  the  issuance  of  a  fee  simple 
patent  which  conveys  the  title.  United  States  v. 
Flory  County,  24  F.  Supp.  399;  cf.  Larkm  v.  Paugh, 
287  U.S.  431,  or  by  a  deed  from  the  Indian  to 
another  which  has  received  the  approval  of  the 
Secretary  of  the  Interior.  Cf.  United  States  v. 
Getzelman,  supra.  In  either  event  the  action  of  the 
Department  would  not  be  filed  separately  as  is  the 
case  here. 

In  United  States  v.  Reily,  290  U.S.  33,  it  was  held 
that  the  restriction  imposed  on  alienation  of  In- 
dian land  is  not  personal  to  the  allottee  but  runs 
with  the  land.  Nor  does  the  Citizenship  Act  of  Jime 
2,  1924  (43  Stat.  252)  affect  such  restrictions. 
Therefore,  Indian  heirs  do  not  inherit  free  of  the 
restriction.  Drummond  v.  United  States,  131  F.  2d 
568.^  Even  the  issuance  of  a  fee  patent  to  an  Indian 
for  his  own  allotment  does  not  have  the  effect  of 
releasing  restrictions  against  alienation  of  land 
which  has  been  inherited  by  him  from  other  In- 
dians to  whom  patents  had  not  been  issued.  Spriggs 
V.  McKay,  supra.^" 

The  Order  Removing  Restrictions  Against  Alie- 
nation provides  that  whereas  the  Indian  acquired 
certain  described  land  subject  to  a  condition  that 
when  the  title  is  in  the  grantee,  or  his  heirs,  no 
sale  or  encumbrance  thereof  shall  be  valid  without 
the  consent  of  the  Secretary  of  the  Interior,  and 
whereas  the  owner  has  applied  to  have  these  re- 
strictions removed  and  it  is  found  that  the  best  in- 
terests of  the  applicant  will  be  served  by  removing 
the  restrictions  on  the  described  land,  therefore  by 
virtue  of  the  provision  of  the  deed  of  conveyance 
and  the  authority  delegated  to  the  Area  Director  by 

'25  U.S.C.  .^591  (a)  ,  392.  25  CFR  241.35,  241.36.  24. 

»25  U.S.C.  348;  Ujiited  States  v.  Getzelman,  89  F.  2d  531 
cert.  den.  .302  U.S.  708,  Ex  Parte  Peru,  99  F.  2d  (1939)  cert, 
den.  306  U.S.  643. 

"But  cf.  Mullen  v.  U.S..  224  U.S.  448  (1912)  which  held 
that  heirs  of  patent  applicant  who  died  before  patent  was 
issued   may   convey    without  restrictions. 

"But  cf.  U.S.  V.  Mullendore,  .30  F.  Supp.  13  (1939)  when 
a  non-Indian  heir  enters  into  possession  of  land  the  re- 
strictions against   alienation   are   thereby  ended. 


Secretarial  Order,  tlie  restrictions  are  removed.  A 
similar  result  is  obtained  through  the  issuance  of 
a  Certificate  of  Competency.  25  U.S.C.  372. 

1  he  importance  of  this  document  as  a  matter  for 
record  is  not  the  creation  of  new  rights  and  inter- 
ests, but  rather  the  notification  it  imparts  that 
henceforth  the  owner  freely,  and  in  his  own  name, 
may  validly  transfer  his  interests  in  the  land.  In 
this  respect  it  is  similar  to  a  court  order  terminating 
a  guardianship.  When  such  an  instrument  is  re- 
quired by  State  statute  to  be  acknowledged  prior 
to  being  recorded  but  is  written  into  record  with- 
out being  acknowledged,  the  record  is  not  construc- 
tive notice  to  subsequent  purchasers  or  anyone  else. 
However,  orders  removing  restrictions  are  issued 
chiefly  in  the  States  of  Oklahoma  and  Washington 
where  it  is  commonly  known  that  in  transactions 
involving  Indian  lands  no  title  search  which  is 
limited  to  the  county  records  is  complete.  In  all 
States  where  such  transfers  frequently  occur,  the 
doctrine  of  caveat  emptor  applies,  Humphrey  v. 
Baker,  71  Okla,  272,  176  Pac.  896.  Therefore,  a  pur- 
chaser who  fails  to  inform  hiinself  of  matters  on 
record  at  the  Agency  where  records  pertaining  to 
the  allotment  are  kept  may  later  discover  that  he 
has  invested  in  restricted  lands.  As  has  been  stated 
previously,  the  practice  is  becoming  more  and  more 
widespread  for  Indian  patents  to  be  recorded  imder 
State  law  in  the  county  where  the  land  lies,  and 
often  such  record  provides  all  the  information 
which  is  necessary  to  insure  a  marketable  acquisi- 
tion of  interest.  We  have  noted,  however,  that  per- 
sons desiring  to  make  substantial  investment  in  the 
development  of  such  lands  make  a  complete  search 
of  all  records  available. 


II 


The  recording  statutes  of  the  several  States  have 
been  examined  for  the  purpose  of  determining 
whether  it  would  be  necessary  or  desirable  to  in- 
clude a  provision  for  acknowledgment  in  all  forms 
used  by  the  Bureaus  of  this  Department  to  create, 
modify  or  terminate  various  restrictions  or  interests 
in  lands.^i  No  State  statutes  contain  express  provi- 
sions relating  to  or  specifying  Orders  Removing  Re- 
strictions Against  Alienation  of  Land. 

The  results  show  that  acknowledgment  of  the 
execution  of  a  conveyance  by  the  grantor  is  gen- 
erally required.  States  accepting  documents  for  rec- 


"  Certain  Interior  Department  forms  now  require  acknowl- 
edgment. Among  these  are:  Application  for  a  patent  in  fee 
or  .sale  of  Indian  land,  deeds,  business  leases,  and  tribal  res- 
olutions authorizing  tribal  leases.  Among  forms  not  providing 
for  acknowledgment  are:  Order  transferring  inherited  inter- 
ests in  land,  revocable  permits,  release  of  interest  in  a  lease, 
agricultural   lease. 
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ord  without  acknowledgment  are:  Illinois,^-  Ver- 
I  mont,'-''  Virginia,^*  Colorado,"  and  Louisiana.^" 
However,  in  nearly  every  State  there  is  some  excep- 
tion made  for  United  States  Government  documents 
or  some  curative  provision  for  unacknowledged  or 
defectively  acknowledged  documents  on  record  for 
a  specified  period  of  time. 

1.  The  following  States  have  a  registry  type  of 
recording  statute  providing  either  that  no  estate 
shall  pass  until  conveyance  recorded,  or  that  instru- 
ments shall  not  be  effectual  to  hold  lands  against 
any  person  but  the  grantor  and  his  heirs  unless  re- 
corded as  provided  in  the  laws  of  the  State: 


Arizona 

California 

Connecticut 

Delaware 

Georgia 

Indiana 

Kentucky 
Maine 
Maryland 
Massachusetts 

Minnesota 

Nebraska 

New  Hampshire 

North  Carolina 

Ohio 

Pennsylvania 

Rhode  Island 

Tennessee 

Texas 

Vermont 
Virginia 
Washington 

Wyoming 


-C.    1939,  71.405 

-CC.  1214 

-Gen.  Stat.   1949,  §  7085 

-C.  Ann.  Title  25,  §  151 

-C.  1933,  29-401,  405 

-Burns  Ann.   Stat.    (1951)    56- 

103 
-Rev.  Stat.    (1953)    382.080 
-Rev.  Stat.   (1930)   C.  87,  §  14 
-Ann.  C.   (1951)   Art.  21,  S  7 
-Anno.  Laws  (1933)  C  183,  §S 

4,  5 
-Code  507-34 
-Rev.  Stat.  (1943)  76-216 
-C.  477:3 

-Gen.  Stat.   (1950)   47-18 
-Page  Gen.  Code  (1938)   §8510 
-Stat.  21-42 

-Gen.  Law   (1938)   C-435,  §  1 
-Michie  Tenn  C.   (1938)  §  7630 
—Vernon  Anno.  Civ.  Stat. 

(1948)    §   6626 
-Stat.  Rev.    (1947)    §  2643 
-C.  55-107 
-Rem.  Rev.  Stat.  §  10551,  1060 

(i) 
^Comp.  Stat.    (1945)    66-108 


Rhode  Island,  Connecticut,  Georgia,  Indiana, 
Louisiana,  and  Maine  make  no  exceptions  to  the 
recording  requirement.  The  other  States  make  the 
following  exceptions  to  the  rule  that  all  instru- 
ments recorded   must   be   acknowledged. 

Arizona  —All    grants    from    the    United 

States.  Code    (1939)    71-422. 

California  —Letters    patent,     Leases    with 

United  States  as  lessor,  copies 

"Illinois,   30   Smith    Hurcl    §    30. 
"Vermont,  Stats.  Rev.    (1947)    2661,  2662. 
"Virginia,  Code  55-107,  55-111. 
^•''Colorado,  Rev.  Stat.  (1953)    118-6-9. 
"Louisiana,  4  Rev.  Stat.  44-101. 


Delaware 


Illinois 


Kentucky 


of  certified  inter-departinental 
letters  or  decisions,  copies  of 
documents  filed  in  General 
Land  Office.  Government  § 
27285. 

-Deeds  on  record  at  date  of 
Curative  Act  deemed  duly  ac- 
knowledged. C.  25-132. 

-Registry  of  all  writings  relating 
to  real  estate  but  such  instru- 
ments are  deemed  as  being  of 
record  from  the  time  of  filing 
though  not  acknowledged  or 
proved  according  to  law.  How- 
ever, unacknowledged  deeds 
do  not  constitute  constructive 
notice  to  subsequent  piuchas- 
ers  or  creditors  nor  may  they 
be  read  as  evidence  unless  their 
execution  is  proved  according 
to  the  rules  of  evidence.  30 
Smith-Hurd   (1934)    §  30. 

-Exempts  deeds  made  or  exe- 
cuted under  and  in  accordance 
with  the  laws  of  the  United 
States.  Such  deeds  are  entitled 
to  be  recorded  and  given  the 
same  force  and  effect  as  though 
they  had  been  acknowledged 
in  accordance  with  the  laws 
of  the  State.  C.  382-170  (516). 

-Excepts  leases  for  an  initial 
term  of  not  more  than  seven 
years.  C.  Vol.  1,  Art.  21,  sec.  7. 

-The  requirement  of  acknowl- 
edgment shall  not  apply  to 
conveyances  from  the  United 
States.  Anno.  Laws  183,  §  29. 

-Permits  the  recording  of  a  cer- 
tified copy  of  any  instrument 
on  record  elsewhere.  C.  507.34. 

-Curative  legislation  for  defec- 
tively acknowledged  deeds  exe- 
cuted prior  to  1867.  Other 
proof  is  allowed.  Rev.  Stat.  76- 
216,  221. 
New  Hampshire— Unacknowledged  deeds  may 
be  recorded  and  are  as  effective 
as  if  duly  acknowledged  for  a 
period  of  60  days  thereafter. 
C.   477-10. 

All    deeds    recorded    prior    to 
1869  act  validated  C.  47-96. 
Patents  may  be  recorded  with- 
out being  acknowledged.  Page 
Gen.  C.  8550. 


Maryland 


Massachusetts 


Minnesota 


Nebraska 


North  Carolina 
Ohio 


1768 


Department  of  the  Interior 


November  27,  1956 


Tennessee  —Statute  creates  a  presumption 

of  proper  recording  after  20 
years.  Michie's  Tenn.  C.  7675. 

Texas  —Any  grant   from   the   Govern- 

ment, executed  and  authenti- 
cated pursuant  to  existing  law, 
may  be  recorded  without  fur- 
ther acknowledgment  or  proof. 
Civ.   Stat.   6624. 

Vermont  —When   a   grantor   who  refuses 

to  acknowledge  an  instrument 
is  out  of  the  State,  the  instru- 
ment may  be  proved  before  a 
local  court  by  proving  the 
grantor's  handwriting.  Stat. 
Rev.  2661.  An  acknowledged 
instrument  is  effective  as  of 
record  for  60  days  after  filing. 
Stat.  Rev.  2662. 

Virginia  —Exempts  conveyances  and  doc- 

uments of  the  United  States. 
Code  55-107. 

Washington  —Every  instrument  when  once 
accepted  for  recording  shall 
have  the  same  force  and  effect 
as  if  executed  and  recorded  in 
accordance  with  the  laws  regu- 
lating such  recording  in  force 
at  the  time  of  execution.  Rem. 
Rev.  Stat.   10599. 

Wyoming  —U.S.  patents  entitled  to  record 

and  given  the  effect  to  all  in- 
tents and  purposes  as  though 
they  were  acknowledged  and 
otherwise  executed  as  required 
by  Wyoming  law.  Comp.  Stat. 
(1945)   66-171. 

2.  State  statutes  which  do  not  require  the  registry 
of  land  conveyances,  but  which  afford  the  protec- 
tion of  the  record  to  title  holders  who  do  file  are: 


Alabama 

-Code    (1947)    §   109 

Arkansas 

-Code    (1947)    16-101 

Colorado 

-Rev.  Stat.    (1953)    118-6-9 

Florida 

-20  Fla.  Stats.  Ann.  695.03 

Idaho 

-Code   (1949)    55-805 

Iowa 

-36  Code  Anno.  558.41,  558.42 

Kansas 

-Gen.  Stat.    (1949)    67-101 

Michigan 

^Comp.  Laws  565.47 

Mississippi 

-Code    (1942)  856 

Missouri 

—Vernon  Anno.   Mo.   Stat.  442 

020 

Montana 

-Rev.  Code   (1947)    73-105 

Nevada 

-Comp.  Laws    (1941)    §  2112 

New  Jersey 

-Stats.  Anno.  (1940)  46:15-1 

New  Mexico 

-Code   (1953)    71-1-3 

New  York 

North  Dakota 

Oklahoma 

Oregon 

South    Carolina 

South  Dakota 

Utah 

West  Virginia 

Wisconsin 


-Consol.  Laws    (1945)    §  291 
-Code    (1943)  47-1006 
-Stat.  Anno.    (1951)    16-26 
-Rev.  Stat.  93.680 
-Code    (1952)    60-51 
-Code,  152  Supp.  51-1602 
-Code  Anno.   (1953)   57-1-6 
-Code  (1955)   §  3948 
-Stats.   (1947)   235.19 


Many  of  the  above  listed  States  also  have  some 
provision  for  accepting  documents  of  the  United 
States  for  record  without  acknowledgment.  For 
example: 

Arkansas  —All  certified  copies  of  records 

formerly  kept  at  United  States 
District  Land  Office.  Code  10- 
1208. 

Florida  —Deeds  and  patents  recorded  in 

General  Land  Office  admitted 
to  record  in  the  county  where 
the  patents  or  deeds  appear  to 
be  genuine.  20  F.S.A.  695.17. 

Idaho  —Letters  patent  from  the  United 

States  executed  and  authenti- 
cated pursuant  to  existing  law 
may  be  recorded  without  fur- 
ther proof.  C    (1947)    55-803. 

Kansas  —Patents  issued  by  the  Govern- 

ment of  the  United  States  or 
copies  of  such  patents  properly 
certified  from  the  General 
Land  Office  of  the  United 
States  may  be  recorded  in  the 
county  in  which  the  lands 
covered  thereby  are  situated. 
Gen.  Stats.   (1949)  67-101. 

Michigan  —It    shall    be    the    duty    of    the 

registers  of  deeds,  in  the  several 
counties  of  this  State,  to  re- 
ceive for  record,  and  record  all 
patents  of  lands  from  the 
United  States  duly  certified  by 
the  Commissioner  of  tlie  Gen- 
eral Land  Office  or  other  offi- 
cer having  legal  custody  of  such 
patents.  3  Comp.  Laws  565.301. 

Mississippi  —Patents,  whether  acknowledged 

or  not  may  be  recorded  in  the 
county  where  the  land  is.  Code 
(1942)    §  866. 

Missouri  —All  instruments  already  filed  in 

an  office  of  public  record  may 
be  recorded  without  further 
acknowledgment.  Anno.  Stats. 
442-240. 
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Montana  —Letters  patent  from  the  United 

States  will  be  accepted  for  rec- 
ord in  the  county  where  the 
land  Ues.  Rev.  Code  73-104. 
New  Mexico  —Judicial  decrees,  patents,  land 
office  receipts,  and  instruments 
of  writing  in  any  manner  af- 
fecting lands  in  the  State  where 
said  instruments  have  been 
duly  executed  by  a  public  offi- 
cer authorized  to  execute  the 
same,  need  not  be  acknoiwl- 
edged  but  shall  be  entitled  to 
be  filed  and  entered  of  record. 
Rev.   Stat.   71-1-3. 

—Conveyances  by  the  United 
States  of  America  shall  be  en- 
titled record.  Consol.  Laws  § 
292a. 

—Patents  need  not  be  acknowl- 
edged to  be  accepted  for  rec- 
ord. Rev.  Code  47-1902. 

—Exempts  United  States  patents 
from  requirement  of  acknowl- 
edgment. Rev.  Stat.  93.680. 

—Affidavit  of  subscribing  wit- 
nesses may  be  substituted  for 
acknowledgment  of  execution. 
Code  60-51. 

—Patents  to  real  estate  from  the 
United  States  and  final  certifi- 
cates from  the  United  States 
land  office  or  duly  certified 
copies  of  the  same  need  not 
be  acknowledged  in  order  to 
be  recorded  in  the  county 
where  the  land  is  situated.  1952 
Supplement   to  Code  51-1603 

Utah  —Every  patent  to  land  within  the 

State  duly  executed  and  veri- 
fied according  to  law  imparts 
notice  from  the  time  of  filing. 
Utah  Stats.  Anno.  57-1-6. 

West  Virginia  —Conveyances  of  real  estate  must 
be  acknowledged  or  proved  by 
two  witnesses.  Ccxie  §  3948. 

Wisconsin  —Letters  patent  may  be  accepted 

for  record  without  further  ac- 
knowledgment. Stats.  235.42. 

Other  State  statutes  provide  that  an  instrument 
once  filed  for  record,''  and  recorded  prior  to  a 
certain  date,^*  or  on  record  for  a  specific  number 


New  York 

North  Dakota 

Oregon 

South    Carolina 

South  Dakota 


of  years  '■^  impart  constructive  notice  with  the  same 
force  as  if  they  had  been  properly  executed  and 
recorded. 

J.  Reuel  Armstrong, 

Solicitor. 


Sale  of  Government-Owned  Telephone  Line 

AND  Associated  Equipment  on  the 

Blackfeet  Reservation 


M-36359 


November  29,  1956. 


Federal  Property  and  Administrative  Services  Act 
—Surplus  Property 

The  Department  of  the  Interior  has  been  desig- 
nated as  disposal  agency  for  Government-owned 
power  and  communication  facilities  under  the 
jurisdiction  of  the  Interior  Department  which 
have  a  total  estimated  fair  market  value  of  $1000 
or  more.  The  Secretary  of  the  Interior  has  the 
responsibility  of  disposing  of  such  telephone  lines 
on  Indian  reservations  by  advertising  and  com- 
petitive bid  or  by  negotiation,  in  his  discretion, 
after  he  has  determined  them  excess  to  the  needs 
of  the  Department  and,  as  the  designee  of  the 
Administrator  of  the  General  Services  Adminis- 
tration, has  determined  them  surplus  to  the  needs 
of  the  Government. 


Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:       Solicitor 

Subject:  Sale  of  Government-owned  telephone  line 
and  associated  equipment  on  the  Black- 
feet  Reservation 

A  question  has  been  raised  as  to  the  authority 
to  negotiate  and  sell  a  Government-owned  tele- 
phone line  located  on  the  Blackfeet  Indian  Resei"va- 
tion.  The  telephone  line  is  in  use  for  service  be- 
tween variotis  Indian  Service  Offices  and  installa- 
tions scattered  throughout  the  Blackfeet  Indian 
Reservation.  It  also  serves  a  few  private  subscribers 
doing  business  or  residing  in  the  immediate  vicinity 
of  the  reservation.  Negotiations  have  been  initiated 
to  dispose  of  the  27.8  miles  of  telephone  lines  and 
associated  equipment  to  the  Mountain  States  Tele- 
phone Company  which  is  willing  to  pay  the  ap- 
praised value  of  $19,283  and  to  furnish  the  Govern- 
ment required  telephone  service  utilizing  the  line. 


Missouri — Vernon's  Anno.  Mo.  Stat.    (1949)    442.240. 
'  Nebraska—Rev.  Stat.   (1943)   76-221. 


'Alabama— Code    (1940)    47-119. 
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The  authority  to  negotiate  a  sale  of  Government 
property  must  be  found  in  statute,  regulation  and 
delegation  of  authority.  In  general  the  Federal 
Property  and  Administrative  Services  Act  of  1949, 
63  Stat.  377,  40  U.S.C.  471,  as  amended,  covers  the 
disposal  of  surplus  property.  The  act  defines  two 
major  classes  of  property,  "excess"  and  "surphis," 
as  follows: 

"  (e)  The  term  'excess  property'  means  any 
property  under  the  control  of  any  Federal 
agency  which  is  not  required  for  its  needs  and 
the  discharge  of  its  responsibilities,  as  deter- 
mined by  the  head  thereof." 

"  (g)  The  term  'surplus  property'  means  any 
excess  property  not  required  for  the  needs  and 
the  discharge  of  the  resp>onsibilities  of  all  Fed- 
eral agencies,  as  determined  by  the  Adminis- 
trator." 

The  first  determination  which  must  be  made  is 
whether  the  telephone  line  and  associated  equip- 
ment is  "excess"  or  "surplus"  property.  If  the 
Secretary  can  make  the  finding  that  the  lines  are 
not  required  for  the  needs  and  the  discharge  of  the 
responsibilities  of  this  Department  then  the  prop- 
erty is  by  definition  "excess."  Excess  property 
then  comes  under  the  jurisdiction  of  the  Adminis- 
trator of  the  General  Services  Administration.  If 
and  when  the  Administrator  determines  that  the 
property  is  not  "required  for  the  needs  and  the 
discharge  of  the  responsibilities  of  all  Federal 
Agencies"  the  property  becomes  "surplus"  by  defini- 
tion. 

Since  the  General  Services  Administration  has 
supervision  and  direction  over  the  disposition  of 
surplus  property,  with  the  jxvwer  to  delegate  this 
function  in  certain  situations,  its  regulations  and 
delegations  must  be  followed.  Section  203  of  the 
act  of  June  30,  1949,  supra,  further  provides: 

"  (a)  Except  as  otherwise  provided  in  this 
section,  the  Administrator  shall  have  super- 
vision and  direction  over  the  disposition  of 
surplus  property.  Such  property  shall  be  dis- 
posed of  to  such  extent,  at  such  time,  in  such 
areas,  by  such  agencies,  at  such  terms  and 
conditions,  and  in  such  manner,  as  may  be 
prescribed  in  or  pursuant  to  this  Act." 

"  (c)  Any  executive  agency  designated  or 
authorized  by  the  Administrator  to  dispose  of 
surplus  property  may  do  so  by  sale,  exchange, 
lease,  permit  or  transfer,  for  cash,  credit,  or 
property,  with  or  without  warranty,  and  upon 
such  other  terms  and  conditions  as  the  Ad- 
ministrator deems  proper,  and  it  may  execute 


such  documents  for  the  transfer  of  title  or  other 
interest  in  property  and  take  such  other  action 
as  it  deems  necessary  or  proper  to  dispose  of 
such  property  under  the  provisions  of  this 
title." 

There  is  a  condition  on  the  authority  of  die  Ad- 
ministrator to  delegate  authority  to  dispose  of 
property  by  negotiation.  Section  (e)  of  the  act 
of  June  30,  1949,  supra,  as  amended,  40  U.S.C. 
484,  provides  that  surplus  property  disposals  may 
be  made  without  regai^d  to  any  provision  of  exist- 
ing law  requiring  advertising  but  only  until  July 
31,  1958,  unless  the  Administrator  determines  that 
advertising  is  to  be  preferred. 

Pursuant  to  his  authority  the  Administrator  by 
Section  201.04  of  General  Services  Administration 
Regulations  2-V-201.04  has  designated  the  Depart- 
ment of  the  Interior  as  the  disposal  agency  for 
surplus  telephone  lines  held  Ijy  diis  Department. 
The  designation  reads  as  follows: 

"The  Department  of  the  Interior  is  hereby 
designated  as  disposal  agency  for  power  and 
communication  transmission  facilities  for  the 
Department  having  a  total  estimated  fair  mar- 
ket value  of  1 1,000  or  more,  as  determined  by 
the  Department,  including  land  togetlier  with 
buildings,  fixtures,  facilities,  utilities  and  equip- 
ment located  on  such  property  or  adapted  to 
use  in  connection  therewith." 

Pursuant  to  this  designation  the  Secretary  of  the 
Interior  has  the  responsibility  for  disposing  of 
telephone  lines  determined  to  be  surplus.  In  so 
exercising  this  function  as  a  disposal  agency  the 
Secretary  is  bound  by  all  applicable  statutes  and 
the  rules  and  regidations  of  the  General  Services 
Administration  in  regard  to  the  subject  matter  of 
the  sale.  One  of  the  applicable  rules  is  found  in 
Section  407.01  of  the  rules  of  the  General  Services 
Administration,  which  permits  the  disposal  of  struc- 
tures and  improvements  on  Government-owned 
land  by  the  tlisposal  agency  (here  Interior),  to- 
gether with  the  land  or  separately  from  it,  with 
the  reminder  that  "In  either  case,  disposals  shall 
be  subject  to  applicable  provisions  of  this  Chapter" 
[Chapter  5  entitled  Surplus  Disposal]. 

On  January  7,  1953,  the  Administrator  delegated 
authority  to  the  Secretary  of  the  Interior  to  effect 
the  disposal  of  certain  existing  telephone  lines  and 
systems  situated  at  Indian  agencies  with  authority 
to  redelegate  this  authority  to  Department  em- 
ployees. In  view  of  the  fact  that  statutory  authority 
to  by-pass  advertising  requirements  has  been  ex- 
tended to  July  31,  1958,  the  Commissioner  of  In- 
dian Affairs  is  advised  that  the  proposed  sale  of 
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telephone  lines  and  related  equipment  may,  in 
the  discretion  of  the  Secretary  o£  the  Interior,  be 
made  at  this  time  by  negotiation  or  by  advertis- 
ing, providing  the  requirements  of  the  Act  of  Jijne 
30,  1949,  referred  to  above,  have  been  met.  It  is 
suggested  that  no  sale  be  consummated  at  less 
than  the  appraised  value. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


Status  of  Lands  Reserved  for  School, 

Agency   and   Cemetery   Purposes 

ON  Kiowa,  Comanche  and  Apache 

Reservation   in  Oklahoma 

M-36387  December  J7,  1956. 

Withdrawals  and  Reservations:  Authority  to  Make 

Congress  has,  by  act  of  June  6,  1900,  and  subsequent 
legislation,  delegated  to  and  recognized  the  au- 
thority of  the  Secretary  of  the  Interior  to  reserve 
for  agency,  school,  religious  and  other  purposes 
for  the  benefit  of  the  Kiowa,  Comanche  and 
Apache  Tribes,  and  to  retain  in  accordance  with 
the  needs  of  the  Indian  service,  specific  tracts 
of  lands  in  the  reservation  set  aside  for  such 
Indians  by  Treaty  of  October  21,  1867. 

The  Secretary  has  the  responsibility  to  determine 
whether  such  reserved  tracts  continue  to  be  re- 
quired for  such  tribal  purposes  and  to  re-desig- 
nate the  purpose  of  a  reservation  so  made  in 
accordance  with  the  needs  of  the  Indian  service. 

Indian  Lands:  Allotments:  Generally— Withdrawals 
and  Reservations:   Authority  to  Make 

Where  certain  Indian  Tribes  or  Bands  have,  or 
appear  to  have,  an  interest  in  such  reserved  land, 
approval  by  such  Indians  of  the  disposition 
thereof,  or  of  a  re-designation  of  the  purpose  of 
reservation,  should  first  be  obtained. 

Tonkawa  Reservation   Opinion   M-36353,    June 
26,    1956,   distinguished. 

Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:  Status  of  lands  reserved  for  school, 
agency  and  cemetery  purposes  on  Kiowa, 
Comanche  and  Apache  Reservation  in 
Oklahoma 


You  have  requested  my  opinion  on  the  status 
of  land  described  as  the  NE'/i,  sec.  27,  T.  2  N., 
R.  14  W.,  I.  M.,  commonly  known  as  the  West 
Cache  Issue  Station  on  the  Kiowa,  Comanche  and 
Apache  Reservation  in  Oklahoma. 

It  appears  from  the  correspondence  in  this  case 
that,  as  a  result  of  the  expansion  of  the  Fort  Sill 
Military  Reservation,  certain  Comanche  Indian 
leaders  are  seeking  the  relocation  of  the  Post  Oak 
Cemetery  which  is  located  within  the  taking  area 
for  that  expansion  program.  In  this  cemetery, 
among  the  Comanche  Indian  graves  are  those  of 
the  late  Chief  Quanah  Parker  and  his  mother.  It 
has  been  suggested  by  representatives  of  Indian 
families  whose  ancestors  are  buried  in  the  Post  Oak 
Cemetery  that  a  portion  of  this  West  Cache  Issue 
Station  tract  would  be  a  good  site  for  relocation 
of  the  cemetery.  Such  a  re-designation  is  proper 
function  of  the  Secretary  of  the  Interior,  and  could 
accomplish  the  result  desired. 

This  Issue  Station  tract  of  .^20  acres  was  in- 
cluded with  certain  other  parcels  totaling  10,310 
acres  reserved  from  allotment  and  approved  by 
the  Secretary  of  the  Interior  for  "agency,  school 
religious  and  other  purposes"  on  June  20,  1901, 
pursuant  to  the  act  of  June  6,  1900,  31  Stat.  672, 
676.  This  10,310  acres  was  a  portion  of  a  tract  of 
2,968,893  acres  in  Oklahoma  originally  ceded  to 
the  Confederated  Kiowa  and  Comanche  Tribes  by 
the  Treaty  of  October  21,  1867,  15  Stat.  .581.  By 
the  act  of  June  6,  1900,  supra,  the  United  States 
evidently  re-took  this  land  pursuant  to  its  guard- 
ianship power  over  the  Indians;  then  reserved  the 
10,310  acres  mentioned,  and  also  set  aside  480,000 
acres  for  tribal  pasture  land;  and  subsequently  al- 
lotted in  severalty  445,000  acres  of  the  balance, 
leaving  a  remainder  of  2,033,583  acres.  For  this 
latter  land  the  United  States  has  paid  to  the  ac- 
count of  the  Indian  owners,  $2,000,000  and  is  ob- 
ligated to  pay  an  additional  sum  now  in  dispute. 
See  Lone  Wolf  v.  Hitchcock,  187  U.S.  553  (1903)  ; 
Kioxua  et  al.  v.  U.S.,  Indian  Claims  Commission 
Docket  No.  38,  decided  April  9,  1951. 

The  West  Cache  Issue  Station  tract  is  still  listed 
as  "in  reserve"  in  the  Kiowa,  Comanche  and 
Apache  Allotment  Schedule,  Volume  4,  p.  1.  This 
schedule  sets  forth  a  number  of  other  tracts  re- 
served, with  the  purjx»se  of  reservation,  the  loca- 
tion, and  the  acreage,  also  indicated  thereon.  Be- 
neath these  entries  is  a  certificate  of  U.S.  Indian 
Agent  Randlett  that  the  lands  so  set  aside  "are 
in   accordance  with   the  needs  of  the  service." 

United  States  Indian  Inspector,  C.  F.  Nesler, 
certified  below  this:  "I  hereby  certify  that  the 
foregoing  schedule  of  lands  set  aside  for  agency, 
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school,  religious  and  other  purposes  in  the  Co- 
manche, Kiowa  and  Apache  Reservation  in  Okla- 
homa are  correct  and  strictly  in  accordance  with 
the  6th  Section  of  the  Act  ot  Congress  approved 
June  6,  1900  (Public  No.  185)  ,  and  the  instructions 
of  the  Honorable  Commissioner  of  Indian  Affairs, 
dated  July  17,  1900  (Land,  Authority  66376). 
June  1,  1900."  The  instructions  referred  to  de- 
tailed Nesler  to  allot  the  lands  in  severalty,  as  pro- 
vided by  the  act  in  question. 

Then  follows  the  recommendations  of  the  Com- 
missioner that  "the  lands  covered  thereby  be  re- 
served for  the  purposes  indicated,"  which  was 
approved  by  the  Secretary  of  the  Interior  bearing 
date  of  June  20,   1901. 

Among  the  properties  included  are  "Kiowa  In- 
dian Cemetery,"  for  40  acres  of  which  a  fee  patent 
was  issued  March  9,  1927,  according  to  a  notation 
thereon,  leaving  120  acres  "still  in  reserve  (File 
2835-27)"    and 


"Comanche  Indian   Cemeteries— 
SI/2SWI/4  S,  23-5  N  12  W  80  acres 

"Comanche  Indian   Cemeteries— 

NE14SE14  S,  3-1  N  13  W  40  acres 

"Comanche  Indian   Cemeteries— 

SE14SW14  S,  .5-15  N  14  W  40  acres," 


noted  as  "still  in  reserve." 

From  the  language  of  the  act  it  appears  that 
some  if  not  all  of  this  property  thus  listed  was,  at 
the  time  of  scheduling,  being  used  or  occupied  for 
such  purposes,  since  the  act  contains  this  declara- 
tion: "No  person  shall  have  the  right  to  make  his 
or  her  selection  of  land  in  any  part  of  said  reserva- 
tion that  is  now  used  or  occupied  for  military, 
agency,  school,  school  farm,  religious  or  other  pub- 
lic uses  *  *  *."  (See  also  letter  of  Secretary  Work  to 
Public  Lands  Committee  of  House,  December  23. 
1924.) 

In  any  event.  Congress  has  recognized  and  ap- 
proved this  authority  of  the  Secretary  to  reserve 
for  the  purposes  indicated  such  lands  "as  are  in 
accordance  with  the  needs  of  the  service"  by  sub- 
sequent legislation  which  provided  for  the  sale  of 
certain  of  such  reserved  land  no  longer  needed  for 
the  purposes  for  which  reserved.  Thus,  the  Act  of 
June  30,  1913  (38  Stat.  92)  ,  provided  for  the  sale  by 
the  Secretary  of  the  Interior  of  "Such  portions  of  the 
school  and  agency  lands  that  are  no  longer  needed 
for  administration  purposes  in  the  Kiowa,  Coman- 
che, Apache,  and  Wichita  Tribes  of  Indians  in 
Oklahoma,  the  proceeds  thereof,  less  $1.25  per  acre. 


to  be  deposited"  in  a  fund  "to  be  known  as  the  Kio- 
wa Agency  Hospital  Fund." 

In  a  letter  dated  January  30,  1912,  replying  to  the 
request  of  the  Chairman  of  the  House  Committee 
on  Indian  Affairs  for  a  report  on  a  proposed  sale 
of  reserves  of  this  nature,  First  Assistant  Secretary 
of  the  Interior,  Samuel  Adams,  recommended  this 
1913  provision  and  set  forth  a  number  of  tracts 
which,  he  stated,  "are  not  required  by  the  Indian 
Service  and  which  can  be  sold  if  aiuhority  of  law 
be  given,"  listing  a  part  of  the  Kiowa  Agency  Re- 
serve, the  Little  Washita  Issue  Station,  two  40 
acre  tracts  "allotted  for  cemetery  and  never  used 
as  such"  (not  part  of  the  Kiowa  and  Comanche 
reserved  areas)  ,  and  certain  other  property  listed 
on  the  Kiowa  and  Comanche  schedule  previously 
referred  to. 

In  this  letter  Assistant  Secretary  Adams  lists  the 
following  previous  Acts  of  Congress  ]>roviding  for 
the  disposition  of  portions  of  this  school  and 
agency  reserve:  May  11,  1910  (36  Stat.  355),  por- 
tion of  Fort  Sill  Indian  School  Reserve;  June  25, 
1910  (36  Stat.  836) ,  part  of  Kiowa  Agency  Reserve; 
March  27,  1908  (35  Stat.  49)  ,  S!/.  Sec.  30,  T.  2  N., 
R.  11  W.  (See  Hearings,  Indian  App.  Bill  for  1914, 
H.R.   1917,  Pt.   1,  p.  251.) 

Another  small  portion  of  the  Fort  Sill  Boarding 
School  reserved  tract  is  now  a  Farm  Station  Re- 
serve, having  been  set  aside  by  Act  of  March  4, 
1915  (38  Stat.  1116)  "for  use  of  the  Department  of 
Agriculture  for  a  dry  farming  or  sub-humid  sta- 
tion *  *  *,"  and  the  sum  of  .1200  was  thereby  ap- 
propriated "to  pay  the  Indians  therefor  *  *  *." 
Note  also  proclamation  of  March  29,  1904,  re- 
storing part  of  Fort  Sill  Boarding  School  to  public 
domain  (Ind.  Office  Letter  November  15,  1934, 
B.L.M.  Misc.  No.  362880)  ;  Sale  of  WI/2  of  Sec.  1, 
from  Mt.  Scott  Sub-Agency  Reserve  to  City  of 
Lawton  for  water  supply.  File  No.  56726—15  and 
Act  of  March  2,  1914  (38  Stat.  293);  Elimination 
of  NW'/4,  Sec.  12,  from  Reserve,  File  No.  68892/ 
10. 

In  1922,  a  somewhat  similar  case  to  this  arose, 
when  members  of  some  bands  of  Kiowas  who  had 
removed  from  the  area  of  SW'/4NE14  Sec.  9,  T. 
5  N.,  R.  15  W.,  where  a  cemetery  site  was  reserved 
for  them,  requested  authority  to  sell  this  tract 
and  purchase  a  cemetery  site  near  their  present 
church  site,  the  Rainey  Mountain  Kiowa  Baptist 
Church.  After  ascertaining  that  there  was  no  other 
tract  of  unused  reserved  land  available  for  this 
purpose,  the  Secretary  approved  the  suggestion  and 
recommended  passage  of  H.R.  10590,  68th  Con- 
gress which  provided  for  the  sale  of  the  above  40 
acres  and  the  use  of  the  proceeds  by  the  Secretary  of 
the  Interior  to  purchase  another  suitable  cemetery 
tract.  This  special  act  was  believed  to  be  necessary 
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because  this  cemetery  tract  "remains  the  property 
of  the  Indian  tribe  and  cannot  be  disposed  ot 
under  *  *  *"  the  act  of  March  3,  1911  (36  Stat. 
1058,  1069) ,  wliich  authorized  the  sale  of  the 
"unused,  unalloted  and  unreserved  lands  of  the 
United  States  in  the  Kiowa,  Comanche  and  Apache 
Reservations."  (See  Indian  File  63407-1922.)  The 
Secretary's  recommendation  was  followed  in  the 
act  of  February  26,  1925.  In  the  present  case,  there 
is  an  unused  reserved  tract  available,  so  there  is 
no  necessity  of  selling  reserved  cemetery  land. 

It  will  be  noted  that  the  Secretary  also  deter- 
mined in  this  and  other  cases  whether  and  what 
reserved  tracts  were  "no  longer  required  for  *  *  * 
school,  agency  or  administrative  purposes."  (See 
also,  letter,  Asst.  Secretary,  January  30,  1912, 
supra.)  The  authority  of  the  Secretary  to  make 
such  reservations  must  also  permit  the  Secretary  to 
change  the  purpose  of  a  reservation  so  made.  The 
only  other  proper  limitation  is  that  the  reservation 
under  this  act  of  June  6,  1900,  is  in  accordance  with 
the  needs  of  the  Indian  Service.  In  the  present 
case,  it  appears  that  the  Indians  prefer  to  use,  as 
a  burial  ground,  a  tract  reserved  for  another  ad- 
ministrative purpose,  but  not  now  so  used,  in  place 
of  a  tract  reserved  for  a  cemetery,  and  never  yet 
so  used.  There  now  appears  to  be  a  need  for  such 
a  cemetery  plot  in  another  location. 

Since  this  is  sufficient  authority  to  accomplish 
the  desired  result,  it  is  not  necessary  at  this  time 
to  give  an  opinion  as  to  the  ownership  of  these 
lands.  In  view  of  your  reference  to  the  Solicitor's 
Opinion  of  June  26,  1956,  concerning  land  some- 
what similarly  reserved  for  government  and  school 
purposes  on  the  Tonkawa  Reservation  your  atten- 
tion is  directed  to  the  fact  that  the  Tonkawa  case 
involves  an  interpretation  of  an  agreement  for  the 
cession  of  Indian  lands.  This  case  does  not  involve 
an  agreement,  for  the  1892  "agreement"  between 
the  United  States  and  the  Kiowa,  Comanche  and 
Apache  Indians  was  never  executed.  The  Supreme 
Court  considers  the  Act  of  June  6,  1900,  here  in- 
volved, as  an  exercise  of  this  nation's  guardianship 
power  with  respect  to  property  of  the  Kiowas, 
Comanches  and  Apaches.  See  Lone  Wolf  v.  Hitch- 
cock, 187  U.S.  553  and  Kiowa  et  al.  v.  U.S.  supra. 

In  conclusion,  the  Secretary  of  the  Interior  has 
authority  to  re-designate  such  portion,  or  all,  of 
the  West  Cache  Issue  Station  as  he  believes  neces- 
sary and  desirable  as  a  cemetery  to  which  the  In- 
dian graves  in  the  Post  Oak  Cemetery  may  be  re- 
located. In  view  of  the  substantial  claim  that  this 
reserved  land  still  belongs  to  the  Indians  to  whom 
it  was  ceded,  it  is  suggested  either  that  approval 
thereof  be  obtained  from  their  proper  representa- 
tives, or  that  representatives  of  the  Comanche 
Tribe  request  the  substitution  of  a  portion  of  the 


West  Cache  Issue  Station  for  part  of  that  land  still 
unused  but  reserved  for  cemetery  purposes  of  the 
Comanches.  When  the  transaction  is  completed, 
appropriate  entry  shoidd  be  made  on  the  Kiowa, 
Comanche  and   Apache  Schedule   ot   Allotments. 

Edmund   Y.  Fritz, 

Deputy  Solicitor. 


Regulations  Regarding  Probate 
OF  Indian  Trust  Property 

December  19,  1^56. 

Mr.  Lowell  A.  Wheaton 
Examiner  of  Inheritance 
P.O.  Box  5 
Pierre,  South  Dakota 

Dear  Mr.  Wheaton: 

There  has  been  referred  to  this  office  a  request 
by  Area  Director  Reifel  of  the  Bureau  of  Indian 
Affairs,  that  a  decision  be  reached  regarding  a  pro- 
posed modification  of  the  order  determining  heirs 
in  the  matter  of  the  probate  on  the  estate  of  Sam- 
uel Briggs,  deceased  Lower  Brule  allottee  No.  288 
(1725-52),  so  as  to  reflect  the  decedent's  one-half 
inherited  inteiest  in  the  allotment  of  James  Rest- 
less Horse  (70855—18)  instead  of  a  one-third  inter- 
est in  that  allotment  as  is  now  shown  by  the  order 
of  the  Examiner  of  Inheritance  dated  January  29, 
1952. 

On  July  26,  1956,  the  Acting  Commissioner  of 
Indian  Affairs  had  suggested  to  the  Area  Director 
that  the  above  correction  cotild  be  accomplished 
by  an  Examiner  of  Inheritance  on  the  basis  of  the 
departmental  probate  regulations  (25  CFR  81.31)  , 
which  permit  the  modification  of  probate  deci- 
sions to  include  omitted  property.  The  inclusion 
of  the  additional  property  interest  as  a  part  of 
Samuel  Briggs'  estate  would  change  the  fractions 
and  values  of  the  same  heirs'  shares  on  the  basis 
of  the  distribution  made  of  that  estate. 

You  have  questioned  your  authority  to  act  under 
Section  81.31  and  suggest  a  procedure  whereby  a 
petition  for  reopening  of  the  case  might  be  enter- 
tained. However,  we  regard  the  failure  of  the  pro- 
bate action  taken  on  January  29,  1952,  to  include 
as  a  part  of  the  estate  of  Samuel  Briggs  all  of  that 
decedent's  inherited  interest  in  the  allotment  of 
James  Restless  Horse  as  subject  to  the  corrective 
authority  prescribed  in  25  CFR  81.31. 

The  regulation  (25  CFR  81.31)  provides  that 
when  the  property  to  be  included  as  a  part  of  an 
estate  takes  a  different  line  of  descent  from   that 


1774 


Department  of  the  Interior 


December  19,   1956 


shown  in  the  original  decision  a  supplemenal 
hearing  to  determine  the  heirs  thereto  shall  be 
had  in  accordance  with  the  regulations  in  25  CFR, 
Part  81.  We  interpret  this  as  meaning,  in  substance, 
that  a  supplemental  hearing  should  be  had  if  the 
original  order  cannot  be  used  to  distribute  the 
additional  property.  Accordingly,  this  latter  pro- 
cedure properly  should  be  invoked  in  the  present 
case. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


Ownership  of  Minerals  Underlying  Lands 
ON  Blackfeet  Indian  Reservation 


Indian  Lands:  Patents 
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Indian  Lands:  Allotments:  Generally 

In  exchanges  of  land  between  the  Blackfeet  tribe 
and  its  individual  members,  occurring  between 
the  Supplemental  Allotment  Act  of  June  30,  1919, 
and  June  18,  1934,  the  date  of  the  enactment  of 
the  Indian  Reorganization  Act,  the  c]uestion 
whether  mineral  reservations  should  be  included 
in,  or  excluded  from,  patents  issued  to  the  indi- 
vidual members  is  controlled  by  rides  issued  by 
the  Secretary  of  the  Interior  on  October  3,  1926. 

Indian  Lands:  Minerals 

The  provisions  of  the  Act  of  June  30,  1919,  reserv- 
ing to  the  Blackfeet  tribe  the  minerals  under- 
lying lands  on  the  Blackfeet  reservation  were 
superseded  or  supplemented  by  the  provisions  of 
the  Indian  Reorganization  Act  of  1934,  under 
which  it  is  permissible  for  the  Secretary  of  the 
Interior  to  approve  exchange  of  land  between 
the  tribe  and  its  individual  members  with  or 
without  mineral  reservations. 

Indian    Reorganization    Act 

Whether  or  not  the  minerals  were  reserved  to  the 
tribe  or  conveyed  to  the  allottee,  in  exchanges 
occurring  subsequent  to  the  enactment  of  the 
Indian  Reorganization  Act  of  1934,  depends  on 
the  facts  in  each  case,  and  in  the  absence  of  any 
binding  agreement  to  the  contrary,  ownership  of 
the  minerals  will  be  controlled  by  the  recitals 
contained  in  the  instruments  of  conveyance. 


Where  the  record  relating  to  an  exchange  of  lands 
between  the  tribe  and  an  individual  member  of 
the  tribe  shows  that  the  exchanged  lands  were  of 
equal  value  with  no  indication  of  any  intent  on 
the  part  of  the  tribe  to  reserve  the  underlying 
minerals,  a  trust  patent  issued  to  the  individual 
member  without  a  mineral  reservation  must  be 
held  to  constitute  a  valid  conveyance  not  only 
of  surface,  but  also  of  whatever  mineral  rights 
the  tribe  had  in  the  lands. 

Metnorandnm 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:  Ownership  of  minerals  underlying  lands 
on  the  Blackfeet  Indian  Reservation  in 
Montana  as  between  the  Blackfeet  tribe 
and  individual  members  of  the  tribe 

In  connection  with  the  application  of  Helen 
Conway  Brown,  a  member  of  the  Blackfeet  Tribe 
of  Indians  in  Montana,  for  a  patent  in  fee  cover- 
ing lands  described  as  the  SE/4  SW/4  and  SW/4 
SE/4  of  section  8,  T.  33  N.,  R.  6  W.,  you  have  re- 
quested the  opinion  of  this  office  as  to  whether  the 
patent  shoulci  contain  a  reservation  of  minerals  to 
the  Blackfeet  Tribe.  The  title  of  Helen  Conway 
Brown  to  this  80  acre  tract  of  land  was  acquired 
pursuant  to  an  exchange  of  lands  between  the  tribe 
and  Mrs.  Brown  in  1952.  The  consideration  of  this 
question  has  been  delayed  because  of  the  receipt  of 
a  number  of  inquiries  from  representatives  of  oil 
companies  who  purchased  oil  leases  on  Blackfeet 
lands  involved  in  similar  exchanges  between  the 
tribe  and  individual  members  of  the  tribe.  The 
intjuiry  in  each  case  is  provoked  by  the  fact  that 
the  Act  of  June  30,  1919  (41  Stat.  3,  16-17) ,  which 
authorized  the  making  of  additional  allotments  on 
the  Blackfeet  reservation  to  members  of  the  tribe 
contained  provisions  reserving  all  underlying  min- 
erals to  the  Blackfeet  tribe  and  requiring  that  all 
patents  thereafter  issued  "shall  contain  a  reserva- 
tion accordingly."  The  prior  allotment  laws,  under 
which  a  large  number  of  allotments  were  made 
to  members  of  the  tribe  contained  no  such  pro- 
vision, and  the  allotments  under  those  laws  carried 
full  title  to  both  surface  and  minerals.  The  in- 
quiries received  indicate  that  some  of  the  ex- 
changes involved  occurred  between  the  date  of  the 
1919  enactment  and  June  18,  1934,  the  date  of  the 
enactment  of  the  Indian  Reorganization  Act  (48 
Stat.  984;  25  U.S.C.  sees.  461-479) ,  which  is  appli- 
cable   to    the   Blackfeet    tribe,   and   that   other  ex- 
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changes  occurred  after  the  enactment  ot  the  Indian 
Reorganization    Act   ot    1934. 

Insofar  as  exchanges  occurring  between  1919 
and  1934  are  concerned,  I  find  that  the  subject  is 
covered  by  instructions  issued  on  October  3,  1925, 
to  the  Commissioner  of  the  General  Land  Office 
(now  Bureau  of  Land  Management)  ,  relating  in 
particular  to  the  inclusion  in  or  exclusion  from 
patents  issued  to  the  individuals  of  the  underlying 
minerals.  After  pointing  out  that  the  mineral  res- 
ervation made  in  the  1919  Act  for  tribal  benefit 
did  not  apply  to  prior  allotted  and  patented  lands, 
and  that  it  did  apply  to  all  lands  allotted  under 
the  1919  Act  irrespective  of  whether  the  lands  were 
classified  as  mineral  or  nonmineral,  the  following 
rules  were  laid  down. 

1.  Where  allotments  made  prior  to  the  1919 
Act  were  the  subject  of  exchange  between  the 
allottees,  the  tribal  mineral  reservation  does 
not  apply,  and  the  new  patents  should  not 
contain    the   mineral    reservation. 

2.  Where  allotments  made  prior  to  the  1919 
Act  were  relinquished  to  the  tribe  after  1919 
in  exchange  for  tribal  land,  the  relinquished 
allotment  fell  back  into  the  class  of  unallotted 
tribal  lands  and  thereupon  became  subject  to 
the  provisions  of  the  1919  Act  with  respect  to 
the  mineral  reservation,  and  if  thereafter  re- 
allotted,  the  patent  must  contain  the  mineral 
reservation.  Under  this  rule,  it  may  be  added 
that  the  patent  issued  to  the  allottee  for  the 
lieu  triibal  land  involved  in  the  initial  exchange 
process  should  also  contain  the  mineral  res- 
ervation. 

3.  The  following  quotation  from  the  1926 
instructions  lays  down  the  rule  to  be  followed 
where  partial  or  mixed  allotment  exchanges 
are  involved: 

"It  is  understood  that  it  is  the  practice  in  the 
matter  of  exchanges  for  the  allottee  to  relio- 
quish  all  the  land  in  his  former  patent  and  to 
receive  a  new  patent  for  all  the  land  even 
though  only  a  portion  is  actually  involved  in 
the  exchange.  In  that  event  the  mineral  res- 
ervation should  apply  only  to  the  portion 
not  covered  by  the  former  patent.  As  the  acts 
in  cpiestion  authorized  persons  already  allot- 
ted to  take  additional  lands,  there  may  be 
situations  where  part  of  the  lands  to  be  par- 
titioned or  exchanged  were  allotted  prior  and 
part  subsequently  to  said  acts.  Neither  of  the 
above  instances  seemingly  present  a  difficult 
situation.  The  lands  can  be  described  in  the 
patents  as  recommended  in  each  instance,  and 
the  description  followed  by  appropriate  reser- 


vation of  niinerals  as  to  the  particidar  lands 
allotted  subsequently  to  the  acts  requiring  such 
reservations." 

rhe  application  of  the  foregoing  rules,  which 
do  not  appear  to  have  been  modified,  to  exchange 
transactions  occurring  between  1919  and  1934 
should  provide  a  ready  answer  in  each  case.  If  a 
situation  not  covered  by  the  rules  should  exist,  or 
if  the  rides  have  been  disregarded  or  departed 
from  in  any  particular  case,  I  shall  be  pleased  to 
consider  the  particular  question  involved  upon 
the  submission  of  a  request  accompanied  by  a  full 
statement  of  the  pertinent  facts. 

With  respect  to  exchange  transactions  occurring 
after  1934,  the  controlling  law,  in  my  opinion,  is 
found  in  the  Indian  Reoiganization  Act  of  1934, 
under  whicli  the  Blackfeet  tribe  has  organized  and 
incorporated.  Although  that  Act  contained  general 
prohibitions  against  the  alienation  of  tribal  and 
allotted  Indian  lands,  it  also  contained  specific 
authorizations  in  the  broadest  terms  in  aid  of  the 
consolidation  of  tribal  lands  and  the  acquisition 
of  lands  for  both  tribes  and  individual  Indians. 
Ihese  authorizations  which  are  foimd  in  sections 
4  and  5  of  the  Act  (25  U.S.C,  sees.  464  and  465) , 
permit  exchanges  of  land  of  equal  value  and  the 
acquisition: 

"through  purchase,  relinquishment,  gift,  ex- 
change, or  assignment,  any  interest  in  lands, 
water  rights  or  surface  rights  to  lands,  within 
or  without  existing  reservations,  including 
trust  or  otherwise  restricted  allotments 
whether  the  allottee  be  living  or  deceased." 

This  broad  language  clearly  permits  the  Secre- 
tary of  the  Interior,  in  furtherance  of  the  objec- 
tives of  the  Act,  to  approve  exchanges  between  the 
tribe  and  its  individual  members,  with  or  without 
mineral  reservations,  and  to  that  extent  must  be 
regarded  as  superseding  the  requirement  in  the 
1919  Act  that  all  minerals  shall  be  reserved  for 
the  benefit  of  the  tribe.  Whether  or  not  the  min- 
erals were  i-eserved  to  the  tribe  or  conveyed  to  the 
allottee  in  exchanges  occurring  sidasequent  to  1934, 
will  therefore  depend  on  the  facts  of  each  particu- 
lar case,  and  in  the  absence  of  any  binding  agree- 
ment to  the  contrary,  ownership  of  the  minerals 
will  be  controlled  by  the  recitals  contained  in  the 
instrmnents    of   conveyance. 

Recurring  to  the  application  of  Helen  Conway 
Brown  for  a  patent  in  fee,  it  is  to  be  observed 
that  the  two  40  acre  tracts  of  land  involved  in  the 
application  were  not  allotted  to  her  under  the 
1919  Act  or  the  prior  allotment  laws.  They  were 
allotted   to  other  members  of  the   Blackfeet  tribe 
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under  the  allotment  laws  in  force  prior  to  1919, 
which  contained  no  provision  for  a  mineral  reserva- 
tion to  ithe  tribe.  The  lands  subsequently  passed 
into  unrestricted  private  ownership  and  were 
purchased  from  the  private  owners  in  1940  under 
authority  contained  in  the  Indian  Reorganization 
Act  of  1934.  Under  the  provisions  of  that  Act,  the 
title  was  conveyed  ito  the  United  States  in  trust  for 
the  Blackfeet  tribe.  In  an  exchange  transaction  be- 
tween the  tribe  and  Helen  Conway  Brown,  the 
latter,  who  had  received  in  allotment  some  400 
acres  under  the  1919  Act  conveyed  those  lands  to 
the  United  States  in  trust  for  the  Blackfeet  tribe, 
and  in  exchange  therefor  received  a  trust  patent 
dated  October  2,  1952,  for  the  80  acres  of  land  em- 
braced in  her  application  for  a  patent  in  fee.  The 
record  relating  to  this  transaction  shows  that  the 
lands  involved  were  of  equal  value  and  there  is 
nothing  to  indicate  any  intent  on  the  part  of  the 
Blackfeet  tribe  to  reserve  the  underlying  minerals. 
The  trust  patent  issued  to  Mrs.  Brown  contains 
no  mineral  reservation,  and  under  the  rule  an- 
nounced above,  that  patent  must  be  held  to  con- 
stitute a  valid  conveyance  not  only  of  the  surface 
but  also  of  whatever  mineral  rights  the  Blackfeet 
tribe  had  in  the  lands. 

The  record  does  show,  however,  that  the  1940 
conveyance  to  the  United  States  in  trust  for  the 
Blackfeet  tribe  contained  the  following  exception 
and   reservation: 

"Excepting  and  reserving,  however,  from  the 
last  above  described  lands,  2V2%  of  all  min- 
erals and  mineral  rights  and  oil  and  gas  roy- 
alty lying  in  and  under,  and  which  may  be 
produced  from  the  said  last  above  described 
land  to  the  same  extent  and  in  the  same  man- 
ner as  the  same  have  been  heretofore  reserved 
by  predecessors  in  title  of  the  parties  of  the 
first  part  herein.  The  interest  so  excepted  and 
reserved  is  intended  to  include  and  does  in- 
clude all  the  interest  in  said  minerals  hereto- 
fore reserved  and  is  not  in  addition  thereto." 

Subject  to  the  foregoing  exception  and  reserva- 
tion, and  subject  also  to  any  other  valid  and  sub- 
sisting encumbrances  of  record,  it  is  my  opinion 
that  a  patent  in  fee  should  be  issued  to  Mrs.  Brown 
as  applied  for.  Authority  for  the  issuance  of  such 
patent  in  fee  is  found  in  the  Act  of  May  14,  1948 
(62  Stat.  236;  25  U.S.C,  sec.  483) . 

J.  Reuel  Armstrong, 

Solicitor. 
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(Opinion  dated  September  13,  1956) 

Notice 

In  proceedings  to  probate  the  restricted  estate  of 
a  deceased  Indian  of  the  Five  Civilized  Tribes  in 
Oklahoma  substantial  compliance  must  be  had 
with  the  notice  provisions  of  section  3  (b)  of  the 
act  of  August  4,  1947    (61  Stat.  731). 

Indian  Lands:  Descent  and  Distribution:  Wills 

The  Oklalioma  law  of  wills  applies  in  the  case  of 
restricted  estates  of  deceased  Indians  of  the  Five 
Civilized  Tribes  in  all  particulars  save  as  modi-  j 
fied  by  the  proviso  contained  in  section  23  of  the 
act  of  April  26,  1906   (34  Stat.  137) ,  as  amended. 

Indian  Lands:  Descent  and  Distribution:  Wills 

The  will  of  a  deceased  Indian  of  the  Five  Civilized 
Tribes  which  was  acknowledged  and  approved 
as  required  by  section  23  of  the  act  of  April  26, 
1906  (34  Stat.  137),  as  amended,  can  effectively 
devise  restricted  lands  without  regard  to  any 
limiting  provisions  of  the  Oklahoma  law,  but 
such  will  cannot  effectively  disinherit  a  surviv- 
ing spouse  with  respect  to  other  types  and 
classes  of  property. 

Indian  Lands:  Descent  and  Distribution:  Generally 

The  State  courts  of  Oklahoma  are  without  author- 
ity to  administer  the  restricted  estate  of  deceased 
Indians  of  the  Five  Civilized  Tribes,  and  such 
courts  are  likewise  without  authority  to  con- 
sider and  allow  claims  against  the  distributive 
shares  of  Indian  heirs  which  are  restricted  by 
the  act  of  August  4,  1947    (61  Stat.  731) . 

Memorandum 

To:  The  Secretary  of  the  Interior 

From:        The  Solicitor 

Subject:  Distribution  of  the  Estate  of  Martha 
Jackson  Chisholm,  deceased  full-blood 
Creek  Indian,  Roll  No.  9615 

At  your  request  this  office  has  obtained  from  the 
Regional   Solicitor,   Tulsa,    Oklahoma,    the   entire 
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(record  of  the  Bureau's  Area  Office  in  the  matter  of 
;his  estate.  This  action  was  prompted  because  Mr. 
Clem  H.  Stephenson,  Seminole,  Oklahoma,  has 
oeen  insisting  that  the  estate  of  this  deceased  full- 
olood  Indian  be  distributed  under  the  provisions 
of  an  order  of*  the  county  court  of  Okfuskee 
County,  Oklahoma,  dated  April  17,  1956,  which 
was  filed  with  the  clerk  of  the  court  on  June  21, 
1956.  This  order  purports  to  distribute  the  estate 
and  allow  certain  claims  against  individual  dis- 
tributees. In  view  of  the  submission  of  the  records 
to  this  office  and  the  questions  presented,  the  Re- 
gional Solicitor  has  advised  the  Area  Director  to 
withhold   distribution. 

This  estate  has  been  the  subject  of  protracted 
litigation  since  the  death  of  the  decedent  in 
1949.  In  view  of  the  multiplicity  of  suits  and  the 
complexity  of  the  questions  involved,  I  am  setting 
forth  below  a  summary  of  the  pertinent  facts  as 
Ithey  appear  from  an  examination  of  the  files. 


Statement  of  Facts 
Martha  Jackson  Chisholm  died  testate  on  July 
i9,  1949,  leaving  an  estate  valued  at  $195,553.98. 
She  was  survived  by  her  husband.  Buster  Chisholm, 
a  full-blood  Cherokee  Indian,  enrollee  No.  16300; 
an  adopted  son,  Eugene  Davis,  Jr.;  a  brother, 
(Robert  Jackson;  and  four  nephews,  Eugene  Jack- 
son, Winifred  Saber  Jackson,  Andrew  Jackson,  Jr., 
and  Kenneth  Dale  Jackson,  the  children  of  a  pre- 
deceased brother,  Andrew  Jackson.  All  of  the  de- 
cedent's collateral  relatives,  named  above,  are  full- 
blood  Creek  Indians. 

The   decedent's   last   will    and    testament,    dated 
June  24,  1949,  devised  and  bequeathed  to  the  sur- 
viving husband,  Buster  Chisholm,   10  acres  of  re- 
stricted  purchased  land  valued   at  $6,500;   certain 
household  goods  and  other  personal  property  ap- 
praised at  $4,304;   and  $10,000  in  cash.  The  will 
bequeathed  one  dollar  to  the  adopted  son,  leaving 
all  of  the  balance  of  the  estate  to  the  brother  and 
I  nephews  named  above,  in  equal  shares.  During  the 
,  lifetime   of   the   testatrix    the   will    had    been   ac- 
knowledged before  and  approved  by  the  County 
Judge  of  Okfuskee  County  in  accordance  with  the 
,  provisions  of  Section  23   of  the  Act  of  April  26, 
1906   (34  Stat.  137) ,  as  amended  by  the  Act  of  May 
27,   1908    (35  Stat.  315). 

On  July  II,  1949,  the  surviving  husband  filed 
case  No.  3000  in  the  Okfuskee  County  Court  to 
probate  a  purported  will  which  had  been  executed 
in  1947.  Notice  of  the  pendency  of  that  action  was 
not  served  on  the  Superintendent  (now  Area  Di- 
rector) as  required  by  section  3  (b)  of  the  Act  of 
August  4,  1947  (61  Stat.  731).  On  July  14,  1949, 
Mr.  L.  V.  Hollis,  the  executor  named  in  the  de- 
cedent's last  will  of  June  24,  1949,  filed  in  case  No. 


3000  a  contest  of  the  earlier  will  involved  in  that 
case,  and  at  the  same  time  he  filed  case  No.  3002 
in  which  he  offered  the  later  will  of  June  24,  1949, 
for  probate.  The  sworn  statement  of  Mr.  Hollis' 
attorney  shows  that  copies  of  these  two  first  plead- 
ings filed  by  Mr.  Hollis  on  July  14,  1949,  were 
served  that  day  by  registered  mail  on  the  Ihiited 
States  probate  attorney  at  Wewoka,  Oklahoma, 
and  copies  likewise  were  mailed  to  the  United 
States  probate  attorney  at  Muskogee,  Oklahoma. 
The  cases  were  consolidated  by  the  court  under 
case  No.  3002,  and  the  United  States  probate  at- 
torneys at  Wewoka,  Oklahoma,  and  his  successors 
in  office  appeared  thereafter  from  time  to  time  and 
participated  in  the  proceedings  as  developments 
occurred.  As  the  litigation  progressed  over  a  period 
of  seven  years,  the  Area  Director  made  several 
disbursements  out  of  the  decedent's  restricted 
funds  in  payment  of  various  claims  and  expenses 
allowed  by  the  county  court  in  case  No.  3002. 

The  surviving  husband.  Buster  Chisholm,  died 
on  July  21,  1949,  and  Mr.  Harry  Scoufos  was  ap- 
pointed administrator  of  the  husband's  estate  in 
case  No.  3004.  Although  that  action  is  still  pend- 
ing, it  appears  from  available  information  that 
Buster  Chisholm  was  survived  by  his  father,  Wil- 
liam Chisholm,  a  full-blood  Shawnee  Indian  who 
will  be  entitled  to  inherit  the  entire  estate  of 
Buster  Chisholm. 

Mr.  Scoufos,  as  administrator  of  the  estate  of 
Buster  Chisholm,  has  appeared  in  his  representa- 
tive capacity  in  all  proceedings  relating  to  the 
estate  of  Martha  Jackson  Chisholm.  Mr.  Scoufos 
filed  an  election  to  take  under  the  Oklahoma 
statutes  of  descent  (84  O.S.A.,  sec.  44) .  Mr.  J.  D. 
Fuller,  a  former  husband  of  the  decedent,  who  had 
divorced  her  in  1940,  filed  a  contest  against  the 
probate  of  the  will  in  which  he  alleged  that  he  was 
entitled  to  one-half  of  the  estate  as  sinviving 
spouse  under  the  provisions  of  84  O.S.A.,  sec.  44. 

The  Okfuskee  County  Court  admitted  to  pro- 
bate the  last  will  of  Martha  Jackson  Chisholm, 
dated  June  24,  1949,  and  held  that  Mr.  Fuller  was 
the  surviving  spouse  and  was  entitiled  to  share  in 
the  estate  under  the  laws  of  succession.  The  judg- 
ment of  the  county  court  was  affirmed  on  appeal 
to  the  district  court.  Upon  further  appeal,  the 
Oklahoma  Siq^reme  Court  rejected  Mr.  Fidler's 
claim  and  held  that  Buster  Chisholm  was  the 
surviving  spouse  of  Martha  Jackson  Chisholm. 
(280  P.  (2d)  720  (Okl.-1954) .)' 

On  April  17,  1956,  the  County  Court  of  Okfuskee 
County  entered  its  final  decree  of  distribution  in 
the  matter  of  the  estate  of  Martha  Jackson  Chis- 
holm. This  decree  distributes  the  estate  on  the 
theory  that  the  decedent's  will  is  effective  to  dis- 
inherit the  surviving  husband  as  to  restricted  lands, 
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but  is  ineffective  against  the  husband's  rights  as 
a  forced  heir  under  the  laws  of  succession  with  re- 
spect to  all  other  classes  of  property  belonging  to 
the  decedent.  Thus,  under  the  decree,  certain  re- 
stricted lands  are  distributed  to  the  decedent's 
brother  and  four  nephews  in  equal  shares  of  one- 
fifth  each,  as  provided  by  the  will.  All  of  the  rest 
and  residue  of  the  estate  (less  $1.00  bequeathed  to 
the  adopted  son)  is  distributed;  one-half  to  the 
administrator  of  the  estate  of  Buster  Chisholm, 
deceased,  and  one-tenth  each  to  the  decedent's 
brother  and  four  nephews,  named  above. 

The  final  decree  allows  certain  costs,  executor's 
fees,  and  fees  to  the  executor's  attorneys.  The  court 
also  allowed  attorneys'  fees  to  the  attorneys  for 
the  brother  and  nephews  of  the  decedent,  and  also 
allowed  various  amounts  to  these  attorneys  for 
advancements  allegedly  made  by  them  to  their 
clients  during  the  pendency  of  the  litigation  and 
for  services  allegedly  rendered  in  inuelated  matters. 

Questions  Presented 
The  following  questions  are  raised  by   the  rec- 
ord: 

1.  Whether  the  probate  proceedings  are  defective 
for  want  of  compliance  with  the  recjuirement  of 
service  of  notice  provided  by  section  3  (b)  of  the 
Act  of  August  4,  1947    (61  Stat.  731)? 

2.  Whether  the  probate  court  correctly  applied 
the  law,  Federal  and  state,  relating  to  the  testa- 
mentary disposition  of  restricted  property  by  de- 
ceased Indians  of  the  Five  Civilized  Tribes? 

3.  Whether  the  probate  court  exceeded  its  au- 
thority in  attempting  to  distribute  restricted  prop- 
erty to  the  administrator  of  the  estate  of  a  deceased 
full-blood  Indian  of  the  Five  Civilized  Tribes? 

4.  Whether  the  probate  court  exceeded  its  au- 
thority in  attempting  to  allow  and  direct  payment 
of  claims  against  the  distributive  shares  of  full- 
blood  Indians  of  the  Five  Civilized  Tribes? 

These  questions  will  be  dealt  with  in  the  order 
listed  above. 


1 


Section  3  (b)  of  the  Act  of  August  4,  1947,  supra, 
provides: 

"  (b)  The  United  States  shall  not  be  deemed 
to  be  a  necessary  or  indispensable  party  to  any 
action  or  proceeding  of  which  the  State  courts 
of  Oklahoma  are  given  exclusive  jurisdiction 
by  the  provisions  of  subsection  (a)  of  this 
section,  and  the  final  judgment  rendered  in 
any  such  action  or  proceeding  shall  bind  the 
United  States  and  the  parties  thereto  to  the 


same  extent  as  though  no  Indian  property  or    ^mm 
question  were  involved:  Provided,  That  writ-    atice 
ten  notice  of  the  pendency  of  any  such  action 
or  proceeding  shall  be  served  on  the  Superin-    jliute 
tendent  for  the  Five  Civilized  Tribes  within    j  o 
ten  days  of  the  filing  of  the  first  pleading  in 
such  action  or  proceeding.  Such  notice  shall 
be  served  by  the  party  or  parties  causing  the 
first  pleading  to  be  filed." 

iJi 
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We  are  aware  of  no  reported  decision  involvin 
the  statute  quoted  above.  However,  in  cases  arising 
under  similar  Federal  statutes  requiring  service  of| 
notice  on  a  superintendent  in  Indian  litigation,}  jm 
where  the  exercise  of  jurisdiction  has  been  chal- 
lenged, the  courts  have  inquired  first  whether  the 
record  contains  evidence  of  an  attempt  to  comply 
with  the  statutory  provision  for  the  service  of 
notice.  Where  there  has  been  a  total  failure  to 
comply  with  the  requirements  of  the  statute  in 
any  particular,  the  courts  have  generally  regarded 
the  non-compliance  as  a  fatal  defect.  See  Goddard 
et  al.  V.  Frazier,  156  F.  (2d)  938  (1946)  ;  Collinson 
V.  ThreadgiU,  252  Pac.  827  (Okl.-1927) .  But  where 
there  has  been  substantial  compliance  with  the 
statute  and  the  party  entitled  to  notice  thereunder 
has  failed  to  interpose  timely  objection  to  technical 
deficiencies,  but  has  participated  and  actpiiesced  in 
the  proceedings,  the  courts  have  upheld  the  exer- 
cise of  jurisdiction  notwithstanding  technical  ir- 
regularities in  the  service  of  notice.  See  Shimonek 
V.  Tillman,  1  Pac.  (2d)  154  (Okl.-1931)  ;  United 
States  V.  Thompson  et  al.,  128  F.  (2d)  173  (1942). 
The  latter  case  is  particularly  in  point,  since  it 
involved  an  interpretation  of  section  3  of  the  Act 
of  April  12,  1926  (44  Stat.  240)  which,  like  section 
3  (b)  of  the  1947  act,  provides  a  detailed  procedure 
for  serving  the  superintendent  with  notice  of  the 
pendency  of  litigation  affecting  the  restricted  prop- 
erty of  Indians  of  the  Five  Civilized  Tribes.  Service 
of  notice  on  the  siq>erin tendent  in  that  case  was 
made  after  the  expiration  of  the  ten  day  period 
prescribed  by  the  statute.  The  United  States  in- 
tervened in  the  case,  removed  it  to  the  Federal 
court,  and  moved  to  quash  the  service  of  notice. 
The  motion  to  quash  was  overruled,  and  the 
United  States  did  not  thereafter  participate  actively 
in  the  proceedings  in  the  trial  court.  It  was  held 
on  appeal  that  the  government's  intervention  made 
it  a  party  to  the  action  and  cured  any  irregulari- 
ties in  the  service  of  notice. 

Applying  the  foregoing  principles  to  the  case 
at  hand,  it  is  clear  that  no  objection  should  now 
be  interposed  to  the  probate  proceedings  in  case 
No.  3002  for  failure  to  comply  strictly  with  the 
notice  provisions  of  the  1947  act,  supra.  The 
statute  provides  that  the  party  filing  the  first  plead- 
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ling  shall,  within  ten  days  of  filing,  serve  upon  the 
superintendent  for  the  Five  Civilized  Tribes  a 
notice  of  pendency  of  the  action.  Meticulous  com- 
pliance was  had  with  the  requirements  of  ihis 
statute  except  that  the  notice  was  addressed  to  the 
two  probate  attorneys  in  Wewoka,  and  Muskogee, 
Oklahoma,  instead  of  the  superintendent  (now 
area  director)  at  Muskogee.  This  service  was  fol- 
lowed by  the  appearance  and  continued  participa- 
tion in  the  proceedings  by  the  probate  attorney, 
and  the  disbursement  of  restricted  funds  by  the 
superintendent  (now  area  director)  during  the 
course  of  the  litigation.  For  the  reasons  given,  it 
is  believed  that  the  proceedings  in  case  No.  3002 
cannot  be  said  to  be  defective  for  want  of  compli- 
ance with  the  provisions  of  section  3  (b)  of  the 
Act  of  August  4,   1947,  supra. 


Section  23  of  the  Act  of  April  26,  1906  (.34  Stat. 
137) ,  reads  as  follows: 
"Sec.  23.  Every  person  of  lawful  age  and 
sound  mind  may  by  last  will  and  testament 
devise  and  bequeath  all  of  his  estate,  real  and 
personal,  and  all  interest  therein:  Provided, 
That  no  will  of  a  full-blood  Indian  devising 
real  estate  shall  be  valid,  if  such  last  will  and 
testament  disinherits  the  parent,  wife,  spouse, 
or  children  of  such  full-blood  Indian,  imless 
acknowledged  before  and  approved  by  a  judge 
of  the  United  States  court  for  the  Indian  Ter- 
ritory, or  a  United  States  commissioner"  (The 
Act  of  May  27,  1908  (3.5  Stat.  315),  extended 
the  authority  to  approve  such  wills  to  judges 
of  the  county  courts  of  the  State  of  Okla- 
homa) . 

In  the  case  of  Blundell  v.  Wallace,  267  U.S.  373 
(1925) ,  the  Supreme  Court  passed  upon  the  mean- 
ing and  scope  of  the  above  quoted  statute.  The 
court  reviewed  the  congressional  policy  respecting 
the  Indians  of  the  Five  Civilized  Tribes  and  found 
therefrom  that  the  local  law  of  wills  was  appli- 
cable to  these  Indians  except  to  the  extent  that 
such  local  law  had  been  modified  by  the  proviso 
contained  in  section  23  of  the  1906  act,  quoted 
above.  The  court  observed: 

"*  *  *  The  general  policy  of  Congress  prior 
to  the  adoption  of  section  23  plainly  had  been 
to  consider  the  local  law  of  descents  and  wills 
applicable  to  the  persons  and  es.tates  of  In- 
dians, except  insofar  as  it  was  otherwise  pro- 
vided. *  *  *  Section  23  must  be  reaci  in  the 
light  of  this  policy;  and  so  reading  it,  we  agree 
with   the  ruling  of  the   state  Supreme   Court 


that  Congress  intended  thereby  to  enable  the 
Indian  to  dispose  of  his  estate  on  the  same  foot- 
ing as  any  other  citizen,  with  the  limitation 
contained  in  the  proviso  thereto.  The  effect 
of  section  23  was  to  remove  a  restriction 
theretofore  existing  upon  the  testamentary 
power  of  the  Indians,  leaving  the  regulatory 
local  law  free  to  operate  as  in  the  case  of 
other  persons  and  property.  *  *  *  it  (sec. 
23)  is  without  (]ualification  except  in  the 
single  particular  set  forth  in  the  proviso;  and, 
clearly,  it  does  not  stand  in  the  way  of  the 
operation  of  the  local  law." 

An  important  part  of  Oklahoma's  "local  law  of 
wills"  is  found  in  84  O.S.A.,  sec.  44,  which  reads: 

"*  *  *  ]jm  ^^^y  spouse  shall  becjueath  or  de- 
vise away  from  the  other  so  much  of  the 
estate  of  the  testator  that  the  other  spouse 
would  receive  less  in  value  than  would  be 
obtained  through  succession  by  law;  provided, 
however,  that  of  the  property  not  acquired 
by  joint  industry  during  coverture  the  testator 
be  not  reqiured  to  devise  or  bequeath  more 
than  one-half  thereof  in  value  to  the  surviving 
spouse." 

It  is  manifestly  necessary  to  reconcile  the  statutes, 
Federal  and  State,  which  have  been  tpioted  above. 
The  matter  was  squarely  presented  to  the  Okla- 
homa Supreme  Com  t  in  the  case  of  Long  v.  Darks 
et  al,  87  Pac.  (2d)  972  (Okl.-1939).  The  testator 
in  that  case  was  a  full-blood  Creek  Indian  whose 
will  had  been  acknowledged  and  approved  as 
provided  by  the  1906  act,  supra.  By  the  terms  of 
the  will  the  surviving  spouse  was  devised  and  be- 
queathed property  which  was  less  in  value  than 
she  would  have  received  imder  the  laws  of  succes- 
sion. The  court  said: 

"*  *  *  It  will  be  observed  that  the  proviso  in 
section  23  relating  to  full-blood  applies  only 
to  the  devise  of  real  estate.  Personal  property  is 
not  affected  thereby;  and  as  to  lands,  the  pro- 
viso could  apply  to  none  except  that  which  is 
restricted  by  the  federal  acts.  *  *  *  But,  un- 
less plaintiff  has  waived  her  rights  to  renounce 
the  will  and  to  invoke  the  provisions  of  said 
section,  as  to  all  other  lands  and  all  personal 
estate,  it  would  be  necessary  to  reverse  the 
judgment  and  remand  the  cause  with  direc- 
tions to  ascertain  the  value  thereof,  and  if 
plaintiff  has  been  denied  that  jXJrtion  in  value 
which  she  would  have  inherited  under  the 
laws  of  succession,  the  will  should  be  declared 
inoperative    as    to  that   portion   of    the  estate 
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and  the  same  be  distributed  accordingly.  In 
making  such  distribution  of  the  personal  es- 
tate and  the  unrestricted  lands,  the  manner  ot 
the  testamentary  dis{X)sition  of  the  restricted 
land  or  the  ftiture  income  therefrom  is  entitled 
to  no  consideration.  That  devise  occupies  ft 
position  wholly  independent  of  the  state 
statute." 

The  com"t  concluded  in  the  Long  case  that  the 
widow  was  estopped  from  asserting  her  rights  under 
the  laws  of  succession  because  of  her  conduct  in 
having  joined  in  the  action  to  probate  the  will, 
and  having  accepted  benefits  thereunder.  It  is 
quite  clear,  however,  that  the  distribution  to  the 
widow  in  accordance  with  the  will,  was  predicated 
solely  on  the  doctrine  of  estoppel,  the  court  re- 
jecting in  its  entirety  the  idea  that  the  proviso  in 
section  23  of  the  1906  act  had  any  application  to 
property   other   than   restricted   lands. 

Another  question  has  been  raised  and  should  be 
disjxjsed  of  here.  The  surviving  husband,  Buster 
Chisholm,  died  shortly  after  the  death  of  Martha 
Jackson  Chisholm,  and  before  her  will  was  ad- 
mitted to  probate.  It  has  been  suggested  that  he 
was  required  by  law  to  elect  between  taking  under 
the  will  or  under  the  laws  of  succession,  and  that 
his  failure  to  exercise  his  personal  right  of  election 
before  he  died  rendered  the  court  powerless  to 
order  distribution  to  him  as  a  forced  heir  under 
84  O.S.A.,  sec.  44.  We  disagree.  The  statute  makes 
no  requirement  that  the  surviving  spouse  elect  be- 
tween taking  under  the  will  or  under  the  laws  of 
succession.  In  the  case  of  Bank  of  Commerce  and 
Trust  Company  v.  Trigg,  280  Pac.  563  (Okl.- 
1929)  ,  this  statute  was  distinguished  from  those  of 
other  jurisdictions  which  require  the  surviving 
spouse  to  elect,  and  which  provide  for  distribtition 
under  the  will  if  an  election  is  not  made.  The 
court  said: 

"There  are  numerous  decisions  holding  that 
where  an  election  is  necessary,  and  where  the 
legatee  dies  without  having  made  an  election, 
the  heirs  of  the  deceased  are  prestimed  to  take 
under  the  will,  and  not  under  the  statute.  All 
of  these  cases,  however,  insofar  as  we  have 
been  able  to  ascertain,  are  based  on  statutes. 
*  *  *  In  all  the  states  where  these  statutes 
prevail,  it  is  uniformly  held  that,  if  the  wife 
does  not  make  an  election,  she  is  deemed  to 
take  under  the  will.  The  statutes  so  provide. 
These  decisions,  therefore,  are  not  in  point  in 
this  state,  because  we  have  no  such  statute." 

A  contrary  view  to  that  expressed  in  theTrlgg  case 
would  do  violence   to   the  language  of  the  Okla- 


homa statute  and,  indeed,  would  reduce  it  to  im- 
jx)tence.  The  statute  expressly  limits  the  testa- 
mentary power  of  a  married  f)erson  for  the  benefit 
and  protection  of  the  surviving  spouse.  If,  in  cases 
like  the  one  presently  under  consideration,  the 
survivor's  failure  to  elect  were  to  result  in  dis- 
tributing the  estate  under  the  will,  the  very  thing 
prohibited  by  the  statute  could  be  accomplished. 
On  the  basis  of  the  authorities  cited  above,  it 
is  our  view  that  the  court  was  correct  in  holding 
that  the  will  of  Martha  Jackson  Chisholm  was 
effective  to  disinherit  the  surviving  spouse  as  to 
restricted  lands  but  was  ineffective  against  the 
rights  of  the  surviving  spouse  as  a  forced  heir  with 
resf>ect  to  all  other  types  of  classes  of  property  be- 
longing to  the  estate. 

3  and  4 

The  answer  to  both  of  these  questions  depends 
upon  a  single  principle  of  law.  The  entire  re- 
stricted estate  of  Martha  Jackson  Chisholm  passes 
by  inheritance  and  devise  to  Indians  of  the  Five 
Civilized  Tribes  of  one-half  or  more  Indian  blood. 
All  such  property  is  classified  as  restricted  by  the 
Act  of  August  4,  1947  (61  Stat.  731).  It  is  well 
settled  in  Oklahoma  that  the  restricted  property 
of  deceased  Indians  of  the  Five  Civilized  Tribes 
is  not  subject  to  administration  by  the  probate 
court.  See  House  v.  United  States,  144  F.  (2d)  555 
(1944);  Moore  v.  Jefferson,  120  Pac.  (2d)  983 
(Okl.-1942)  ;  Ryburn  v.  Carney,  39  Pac.  (2d)  9 
(Okl.— 1935)  .  .\ccordingly,  it  must  be  concluded 
that  the  county  court  was  withoiu  aiuhority  to 
order  the  distribution  of  restricted  property  to  the 
administrator  of  the  estate  of  Buster  Chisholm. 
The  court  was  likewise  without  aiuhority  to  order 
the  payment  of  claims  against  the  distributive 
shares  of  the  full-blood  Indian  beneficiaries  named 
in  the  decedent's  will. 

Recotnmendations 
It  is  recommended  that  the  Area  Director  be 
instructed  to  proceed  with  the  distribution  of  the 
estate  of  Martha  Jackson  Chisholm  in  accordance 
with  the  final  decree  of  the  county  court  of  Ok- 
fuskee Coimty  dated  April  17,  1956,  except  in  the 
following  particulars: 

1.  The  restricted  property  inherited  by 
Buster  Chisholm,  now  deceased,  should  not 
be  distributed  to  his  administrator  but  should 
be  retained  subject  to  the  completion  of  valid 
probate  proceedings  in  the  matter  of  his  es- 
tate. 

2.  The  distributive  shares  of  the  decedent's 
brother  and  four  nephews  should  be  credited 
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to  their  respective  accounts  on  the  books  and 
records  of  the  area  office  and  held  subject  to 
supervision  in  accordance  with  applicable 
regulations.  Any  persons  having  claims  against 
these  distributive  shares  should  be  advised  by 
the  area  office  as  to  the  procedure  to  be  fol- 
lowed in  presenting  their  claims  to  that  office 
for  consideration. 

J.  Reuel  Armstrong, 

Solicitor. 


January  4,   1957 
Approved  as  recommended: 

Fred  A.  Seaton,  Secretary  of  the  Interior. 
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Indians:   Hunting  and  Fishing 

An  Indian,  like  any  other  citizen,  when  outside 
the  confines  of  his  reservation,  is  amenable  to  the 
State  law,  in  the  absence  of  treaty  provisions 
according  him  or  his  tribe  special  rights.  If 
there  is  no  treaty  giving  an  Indian  an  unrestricted 
right  to  hunt  and  fish  off  his  reservation,  he  is 
in  no  better  position  than  anyone  else  as  to  prov- 
ing that  wild  game  in  his  possession  during  a 
closed  season  was  legally  killed. 

Indian  Tribes:    Treaties 

Solicitor's  Opinion  of  June  15,  1934,  54  I.D.  517, 
is  overruled  insofar  as  it  suggests  that  the  hunt- 
ing rights  on  Indian  reservations  were  not  pro- 
tected for  the  future  by  the  Treaty  of  Point 
Elliott,  1855,  or  that,  despite  any  such  protection, 
such  rights  were  plainly  abrogated  by  the  Mi- 
gratory Bird  Treaty  Act,  39  Stat.   1702. 

Memorandum 

To:  James  D.  Geissinger,  Regional  Solicitor, 

Denver 

From:        Solicitor 

Subject:  Imposition  of  North  Dakota  State  fish 
and  game  laws  on  Indians  claiming  treaty 
and  other  rights  to  hunt  and  fish 

I  have  been  asked  to  comment  on  a  memoran- 
dum by  the  Field  Solicitor,  Billings,  in  the  matter 


of  the  North  Dakota  State  fish  and  game  laws  and 
Indians  claiming  treaty  rights  to  hunt  and  fish. 

Because  of  the  great  number  of  treaties  which 
have  been  negotiated  with  the  Indians  of  the 
tribes  represented  in  North  Dakota,  and  also  be- 
cause of  the  multitude  of  different  tribal  organiza- 
tions and  Federal  laws  and  regulations  which  affect 
particular  tribes  and  reservations,  it  is  difficult  to 
answer  the  question  without  making  the  answer 
very  general. 

The  general  position  taken  by  the  Bureau  of 
Indian  Affairs  and  the  Department  for  many  years 
has  been  that  a  State  has  jurisdiction  over  Indians 
while  outside  of  their  reservation  within  the  State. 
It  is  fundamental  that  an  Indian,  like  any  other 
citizen,  when  outside  the  confines  of  his  reserva- 
tion, is  amenable  to  the  State  law,  in  the  absence 
of  treaty  provisions  according  him  or  his  tribe  spe- 
cial rights. 

It  is  the  opinion  of  the  Field  Solicitor  that  if 
the  Indian  can  establish  as  a  fact  that  he  has  ex- 
ercised a  tribal  right  and  has  killed  game  on  a 
reservation,  he  has  a  lawful  right  to  jx)ssess  such 
bag  of  game  anywhere,  subject  only  to  the  require- 
ment that  when  arrested,  questioned  or  detained, 
he  make  known  the  facts  as  to  where  it  was  taken. 
In  other  words,  the  Field  Solicitor  believes  that  the 
Indian  must  make  known  the  fact  that  the  game 
was  killed  on  the  reservation  to  rebut  a  presump- 
tion of  illegal  killing  created  by  State  law.  It  can 
be  mentioned  that  if  it  is  within  the  State's  power 
and  jurisdiction  to  enforce  such  a  statute  outside 
of  an  Indian  reservation,  then  the  Indian  is  in  no 
different  position  than  anyone  else  with  respect  to 
the  accused  person's  power  to  rebut  the  presump- 
tion of  illegality.  No  one  will  deny  that  any  person 
has  a  right  to  his  day  in  court  to  prove  that  he  is 
not  guilty  of  the  crime  for  which  he  is  charged. 
No  matter  whether  the  defendant  is  Indian  or  non- 
Indian  he  may  show  that  his  possession  of  the  game 
has  resulted  from  a  legal  killing  or  that  in  fact  he 
did  not  kill  the  game.  However,  we  cannot  admit 
on  the  one  hand  that  the  particular  criminal  law 
is  completely  within  the  State's  power  of  enforce- 
ment against  any  person  whether  he  be  Indian  or 
non-Indian  and  at  the  same  time  say  that  an  Indian 
with  tribal  rights  who  has  killed  game  on  a  reser- 
vation may  possess  such  game  anywhere.  It  is  true 
that  under  the  facts  of  a  particular  case  the  killing 
of  the  game  may  be  lawful.  But,  under  the  North 
Dakota  State  law  possession  by  a  person  of  birds, 
animals,  or  fish  at  any  time  when  such  possession  is 
unlawful  is  prima  facie  evidence  of  a  violation  of 
state  law.  (North  Dakota  Revised  Code  of  1943, 
Section  20-0112.)  For  example,  anyone  may  dis- 
cover a  deer  which  has  been  killed  by  an  automo- 
bile upon  the  highway  and  appropriate  the  carcass 
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to  his  possession  during  a  closed  season.  Certainly, 
it  the  game  warden  encountered  the  finder  with 
game  in  his  possession  he  would  be  justified  in 
making  an  arrest,  and  the  finder  would  be  re- 
quired to  prove  that  the  killing  was  not  illegal. 
And,  if  we  admit  that  there  is  no  treaty  giving  an 
Indian  an  unrestricted  right  to  hunt  and  fish  oft  ol 
his  reservation,  he  is  in  no  better  position  than 
anyone  else  as  to  proving  that  wild  game  in  his 
possession  during  a  closed  season  was  legally  killed. 
I  am  unable  to  agree  with  the  Field  Solicitor's 
opinion  that,  because  the  killing  was  legal  while 
upon  the  reservation,  the  Indian  has  an  unquali- 
fied right  to  transport  the  wild  game  to  any  point 
within  the  State.  I  believe  that  this  concept  of  the 
law  was  fully  covered  in  the  celebrated  case  of 
Geer  v.  Connecticut,  161  U.S.  519;  cf.  Ward  v. 
Race  Horse,  163  U.S.  504.  In  the  Geer  case,  the 
charge  was  not  one  of  unlawful  killing  but  was  the 
unlawful  possession  of  game  birds,  for  the  purpose 
of  transporting  them  beyond  the  limits  of  the 
State.  The  part  herein  pertinent  to  this  problem 
was  stated  by  the  court  as  follows: 

"We  must  consider  the  fundamental  dis- 
tinction between  the  cjualified  ownership  in 
game  and  the  perfect  nature  of  ownership  in 
other  property,  and  thus  not  overlook  the  au- 
thority of  the  State  over  property  in  game 
killed  within  its  confines,  and  the  consequent 
power  of  the  State  to  follow  such  property 
into  whatever  hands  it  might  pass  with  the 
conditions  and  restriction  deemed  necessary  for 
the  public  interest." 

Furthermore,  the  opinion  expressed,  in  respect 
to  the  Migratory  Bird  Treaty  Act  on  page  6,  is  not 
in  accord  with  the  last  memorandum  opinion  of 
the  Solicitor  of  the  Department  dated  February  10, 
1942.  Some  confusion  has  been  caused  by  the 
opinion  of  the  Solicitor  of  June  15,  1934,  54  I.D. 
517,  that  discussed  a  right  of  Indians  to  hunt  mi- 
gratory birds  specified  in  the  Act  of  July  3,  1918, 
40  Stat.  755,  which  was  itself  based  upon  the  treaty 
of  December  8,  1916,  39  Stat.  1702,  between  the 
United  States  and  Great  Britain.  The  opinion  held 
that  the  Indians'  hunting  rights  were  subject  to 
the  act,  but  that  the  game  and  fishing  laws  of  the 
State  were  not  applicable  to  Indian  reservations. 
On  March  13,  1941,  the  United  States  District 
Court,  District  of  Idaho,  Eastern  Division,  in  the 
case  of  United  Stales  v.  Cutler,  37  F.  Supp.  724, 
held  that  the  treaty  with  the  Shoshone  and  Ban- 
nock Tribes  of  Indians  (15  Stat.  673)  as  appli- 
cable to  the  Indians'  reserved  right  to  hunt  should 
be  strictly  construed  in  their  favor.  After  this  court 
decision,    the    Solicitor    of    the    Department,    in    a 


memorandum  opinion  dated  February  10,  1942, 
pointed  out  that  certain  statements  in  the  opinion 
rendered  on  June  15,  1934,  on  hunting  rights  of 
Swinomisli  Indians  (54  I.D.  517)  ,  may  appear  in- 
consistent with  the  foregoing  conclusions.  The 
earlier  opinion  is  overruled  insofar  as  it  suggests 
either  that  the  hunting  rights  on  the  reservation 
were  not  protected  for  the  future  by  the  treaty 
under  consideration,  or  that,  despite  any  such  pro- 
tection, such  rights  were  plainly  abrogated  by  the 
Migratory  Bird  Treaty  Act,  supra.  These  positions 
can  no  longer  be  maintained  in  the  light  of  the 
court  decisions  rendered  after  the  1934  opinion 
was  issued.  Chippewa  Indians  v.  United  States,  301 
U.S.  358  (1937)  ;  United  States  v.  Cutler,  supra.  It 
is  possible  that  a  copy  of  this  1942  opinion  was  not 
furnished  the  Field  Officers  at  that  time.  A  copy 
of  that  opinion  is  enclosed. 

We  agree  with  the  observations  contained  in  the 
last  sentence  of  the  subject  memorandum  opinion, 
appearing  on  page  5,  to  the  effect  that  before  un- 
dertaking an  exhaustive  study  of  the  many  treaties 
and  acts  of  Congress  in  relation  to  the  Chippewa 
Indians,  we  should  await  the  presentation  of  an 
actual  case  involving  the  questions  referred  to  so 
that  the  facts  and  circumstances  may  be  thoroughly 
considered   and  properly  dealt  with. 

}.  Rkui  I.  Armstrong, 

Solicitor. 
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Meinoranduni 


To:  Commissioner  of  Indian  Affairs 

From:         Solicitor 

Subject;      Payments  to  Indians  under  provisions  ol 
act  of  July  24,  1956,  70  Stat.  625 

You  have  requested  my  opinion  on  certain  cjues- 
tions  which  have  arisen  in  connection  with  the 
administration  of  the  act  of  July  24,  195(),  70  .Stat. 
625.  The  act  provides: 

"That  the  Secretary  of  the  Interior  is  au- 
thorized and  directed  to  pay  the  sum  of  $3,500 
to  the  head  of  each  of  the  one  hundred  and 
twenty-fine  Indian  families  determined  by  the 
report  entitled  'Investigation  of  the  Pine  Ridge 
Aerial  Gunnery  Range  taking  for  the  Com- 
mittee of  Interior  and  Insular  Affairs,  United 
States  House  of  Representatives'  submitted  by 
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the  Department  ot  the  Interior  on  April  10, 
1952,  in  response  to  a  resolution  of  the  Com- 
mittee on  Public  Lands  of  the  House  of  Rep- 
resentatives, adopted  March  4,  1950,  to  have 
actually  been  domiciled  on  August  1,  1942, 
on  the  land  belonging  to  the  Pine  Ridge  Sioux 
Tribe  of  Indians,  South  Dakota,  which  was 
taken  by  the  Department  of  the  Army  in  1942 
jar  the  Pine  Ridge  aerial  gunnery  range.  The 
Secretary  of  the  Interior  shall  make  such  pay- 
ment of  13,500  to  the  heirs  or  devisees  of  any 
such  head  of  a  family  who  is  deceased.  Pay- 
ment of  such  sum  shall  be  in  full  and  complete 
settlement  of  all  claims  of  such  Indians  and 
their  heirs  or  devisees  against  the  United  States 
for  damages  suffered  as  a  result  of  being  forced 
to  move  from  their  homes,  and  being  forced  to 
relocate  and  reestablish  themselves  elsewhere 
because  such  lands  were  taken  for  an  aerial 
gunnery  range  and  the  distribution  of  funds 
under  this  Act  shall  not  be  subject  to  any  lien, 
except  for  debts  owed  to  the  United  States  or 
to  Indian  organizations  indebted  to  the  United 
States,  and  shall  not  be  taxable. 

"Sec.  2.  There  is  hereby  authorized  to  be 
appropriated  to  carry  out  the  purposes  of  the 
first  section  of  this  Act  the  sum  of  |437,500." 
(Emphasis  added.) 

A  study  of  the  legislative  history  of  the  act, 
supra,  indicates  that  it  was  the  intent  of  Congress 
to  give  a  specified  sum  to  the  family  units  which 
vacated  the  area  taken  for  the  Pine  Ridge  Aerial 
Gunnery  Range  in  compensation  for  the  losses,  ex- 
penses, and  inconveniences  incident  to  moving  and 
reestablishing  themselves  elsewhere.  In  general  it 
may  be  said  that  no  more  than  125  persons  may 
receive  payments  under  the  act.  Payments  may  be 
made  to  only  those  persons  who  (1)  are  named  in 
the  Report  cited,  and  (2)  are  found  to  have  been 
domiciled  until  August  I,  1942,  on  land  taken  for 
the  gunnery  range,  and  (3)  who  were  forced  to 
move  from  their  former  homes  to  other  locations 
as  a  result  of  the  taking.  The  committee  formed 
by  the  Su{>erintendent,  as  an  aid  in  the  proper 
administration  of  the  act,  has  certified  82  names 
as  meeting  all  these  requirements.  An  additional 
name,  that  of  Pearl  Shangreau  O'Rourke  also  ap- 
pears to  have  been  certified  to  and  is  numbered  83 
on  the  certified  list  prepared  by  the  Superintend- 
ent's committee. 

With  regard  to  the  specific  questions  which  were 
submitted  by  the  Area  Director,  Aberdeen,  I  con- 
strue the  act  as  follows: 

1.  What  constitutes  a  "head  of  a  family"  within 
the  intent  of  the  above  cited  act? 


The  statute  by  its  language  incorporates  into  its 
provisions  the  contents  of  a  Report  containing  the 
names  of  125  persons  who  were  believed  to  have 
been  "determined"  to  meet  all  the  qualifications 
set  forth  in  the  act.  We  have  given  the  report 
careful  study  and  find  it  to  be  so  imbued  with 
ambiguity  as  to  raise  doubt  about  what  it  might 
be  that  the  report  determines,  if  the  report  does 
determine  anything.  At  no  one  place  in  the  report 
are  persons  clearly  designated  as  the  "head  of  each 
of  the  125  Indian  families"  entitled  to  payment. 
We  disagree  with  the  Area  Director's  interpreta- 
tion limiting  payments  to  those  persons  only  who 
are  listed  in  Appendix  15  "List  of  Families  with 
Data  regarding  Status  in  1942,"  since  this  list  ap- 
parently relates  chiefly  to  livestock  operations  with- 
in the  area,  giving  the  number  of  persons  in  the 
various  family  units,  the  number  of  cattle  and 
horses  and  the  quantity  and  condition  of  farm  ma- 
chinery owned  by  the  people  listed.  Appendix  15 
provides  no  information  as  to  tlie  location  of  their 
residences,  and  whether  or  not  they  incun-ed  losses 
by  reason  of  being  forced  to  vacate  the  area  taken 
for  the  gunnery  range.  Names  of  other  persons  who 
seem  to  meet  those  requirements  can  be  found  else- 
where in  the  report.  Therefore,  since  it  is  our 
opinion  that  the  report  does  not  provide  adequate 
identification  of  the  intended  beneficiaries,  the  aid 
of  an  administrative  committee  is  essential  to  ac- 
complish the  purposes  outlined  by  the  act,  and 
we  believe  it  is  both  justifiable  and  feasible  to 
make  the  authorized  payments  on  the  basis  of  cer- 
tified lists  submitted  by  the  committee. 

For  the  purposes  authorized  by  this  act,  all 
adults  whether  married  or  unmarried,  whose  names 
appear  in  Appendices  15  or  16  may  receive  the  sum 
specified  to  be  paid,  if  they  meet  the  other  require- 
ments set  out  above.  Payments  may  be  made  im- 
mediately to  83  persons  named  in  the  report  whom 
the  committee  appointed  by  the  Superintendent  of 
the  Pine  Ridge  Agency  has  certified  as  having  been 
domiciled  on  August  1.  1942,  on  tribal  land  which 
was  taken  for  the  Pine  Ridge  Aerial  Gunnery 
Range.  The  committee  certified  the  names  of  Fran- 
ces and  Edith  Clifford  with  the  notation  that  they 
lived  with  their  father.  Apparently,  the  committee 
believed  that  since  these  two  persons  owned  cattle 
which  had  to  be  moved,  they  were  entitled  to  the 
payments  made  to  others.  We  believe  this  decision 
is  valid  and  does  not  do  violence  to  the  law. 

2.  Whether  payment  must  be  made  to  those  heads 
of  families  who  were  included  in  the  1952  report 
who,  on  further  investigation,  were  found  not  to 
have  been  domiciled  within  the  taking  area  on 
August   1,   1942. 

The  act  directs  that  a  payment  of  $3,500  be  made 
to  the  head  of  each  of  the   125  families  named  in 
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the  report  cited.  This  report  was  the  best  intorma- 
tion  available  on  the  date  ol  enactment.  However, 
where  the  tacts  prove  the  report  to  be  in  error, 
additional  authorization  must  be  obtained  betore 
payments  may  be  made  to  any  person  who  cannot 
now  be  certified  as  qualitying  under  the  inter- 
pretation set  forth  in  this  opinion. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 
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Indian  Lands:  Rights-of-Way— Rights-of-Way  Gen- 
erally 

The  Act  of  February  5.  1948  (62  Stat.  17,  25  U.S.C. 
sec.  323) ,  providing  for  "rights-of-way  for  all 
purposes"  over  and  across  Indian  lands  applies 
to  sites  for  all  features  and  facilities,  including 
dams,  reservoirs,  power  plants  and  construction 
and  operating  camps,  appropriate  to  water  con- 
trol  projects  undertaken   by   the   United  States. 

Solicitor's  opinion    M-35093    (March   28,    1949) 
overrided    in    part. 


Memorandum 

To:  Secretary  of  the  Interior 

From:        Deputy  Solicitor 

Subject:  Utilization  of  lands  in  the  Navajo  In- 
dian Reservation  for  Glen  Canyon  Dam 
and  Reservoir 

I  have  been  requested  by  both  the  Bureaus  of 
Indian  Affairs  and  Reclamation  to  advise  whether, 
for  use  in  connection  with  the  Glen  Canyon  Unit 
of  the  Colorado  River  Storage  Project,  the  Secre- 
tary of  the  Interior  has  the  authority  administra- 
tively to  make  available  lands  in  the  Navajo  In- 
dian Reservation  for  use  in  connection  with  the 
construction,  operation  and  maintenance  of  Glen 
Canyon  Dam,  power  plant  and  reservoir.  This 
would  embrace  use  of  the  land  for  dam  and  reser- 
voir site,  construction  and  operating  camp  site  and 
associated  uses  such  as  borrow  pits  and  other  inci- 
dental requirements.  The  Colorado  River  Storage 


Project,  of  which  the  Glen  Canyon  Unit  is  a  prin- 
cipal feature,  is  authorized  by  the  Act  of  April  11, 
1956    (70   Stat.    105). 

The  Colorado  River  Storage  Project  is  a  Fed- 
eral reclamation  project  and  by  the  express  terms 
of  Section  4  of  the  Act  of  April  11,  1956,  the  Sec- 
retary, except  as  otherwise  provided  in  that  Act, 
in  constructing,  operating  and  maintaining  the 
units  of  the  Colorado  River  Storage  Project  is  to 
be  governed  by  ithe  Federal  reclamation  laws  (Act 
of  June  17,  1902,  32  Stat.  388,  and  acts  amendatory 
thereof  or  supplementary  thereto) .  The  Glen  Can- 
yon Unit  is  one  of  the  units  specifically  authorized 
by  Section  1  of  the  Act  of  April  11,  1956,  to  be 
consitructed,  operated  and  maintained  as  an  in- 
itial unit  of  the  storage  project. 

Section  1  of  the  Act  of  February  5,  1948  (62 
Stat.  17-18;  25  U.S.C.  Sees.  323-328) ,  empowers  the 
Secretary  of  the  Interior  to  grant  "rights-of-way 
for  all  purposes '  across  Indian  lands.  Section  5  of 
the  Act  makes  it  in  terms  applicable  to  rights-of- 
way  lor  the  use  of  the  United  States.  The.  avail- 
ability of  this  Act  tunis  upon  the  meaning  to  be 
accorded  the  phrase  "rights-of-way  for  all  pur- 
jx)ses." 

Whatever  may  be  its  meaning  at  common  law  or 
in  nongovernmental  usage,  the  use  of  the  term 
"right-of-way"  to  characterize  lands  to  be  occupied 
as  the  site  ol  works  comprising  water  control  proj- 
ects is  neither  novel  nor  unusual  in  legislative  en- 
actments dealing  with  authorization  to  permit  the 
use  of  lands  uhder  the  control  of  the  United 
States,  including  Indian  lands. 

Rev.  Stat.  2339  enacted  in  1866  recognized  "right- 
of-way"  over  the  public  lands  for  "ditches  and 
canals."  Rev.  Sitat.  Sec.  2340  enacted  in  1870  re- 
ferred to  rights  to  "ditches  and  reservoirs"  as  may 
have  been  recognized  by  Rev.  Stat.  Sec.  2339.  The 
two  sections  are  codified  together  as  43  U.S.C.  Sec. 
661.  As  it  is  perhaps  unnecessary  to  add,  they  con- 
stitute ithe  foundation  stone  of  the  systems  of  water 
law  of  the  Western  States.  The  Supreme  Court  has 
held  that  together  these  sections  granted  "right-of- 
way"  over  Ithe  public  lands  for  "ditches,  canals  and 
reservoirs."  (Emphasis  supplied)  Utah  Power  and 
Light  Co.  V.  United  States,  243  U.S.  389,  405 
(1917). 

Section  18  of  the  Act  of  March  3,  1891,  as 
amended  (43  U.S.C.  Sec.  946) ,  dealing  with  rights- 
of-way  through  the  public  lands  and  reservations 
of  the  United  States,  including  Indian  reservations, 
for  purposes  of  irrigation  or  drainage  refers  to 
"rights-of-way"  for,  among  other  purposes,  reser- 
voirs. 

The  term  "right-of-way"  is  used  in  the  Act  of 
January  21,  1895,  as  amended  (43  U.S.C.  Sec.  956) , 
to  characterize  land  to  be  occupied  by  reservoirs 


March  22,  1957 


Opinions  of  the  Solicitor 


1785 


although  this  Act  is  specifically  made  inapplicable 
to  Indian  reservations.  The  Act  authorizes  rights- 
of-way  in  connection  with  mining,  quarrying,  and 
timbering  and  for  the  purpose  of  furnishing  water 
for  domestic,  public  and  other  beneficial  uses. 

A  principal  source  of  Departmental  authority 
in  connection  with  the  grant  of  rights-of-way 
through  public  lands  and  reservations,  including 
Indian  reservations,  is  the  Act  of  February  15, 
1901,  as  amended  (43  U.S.C.  Sec.  959) .  This  Act 
authorizes  and  empowers  the  Secretary  of  the  Inte- 
rior to  grant  rights-of-way  for  a  wide  variety  of 
facilities,  including,  among  others,  "dams  and  res- 
ervoirs." 

These  statutes  enumerate  various  purposes  for 
whdch,  under  the  conditions  therein  specified, 
"rights-of-way"  may  be  granted  by  the  Secretary  of 
the  Interior,  or  is  granted  upon  the  filing  of  recjui- 
site  documents  with  the  Secretary.  Their  signifi- 
cance for  our  purpose  lies  in  the  Congressional 
recognition  they  evidence  that  "right-of-way"  is 
an  appropriate  term  of  reference  to  describe  land 
to  be  occupied  by  such  features  of  water  control 
development  as  dams  and  reservoirs.  That  they 
are  not  all  applicable  to  Indian  reservations  is, 
in  this  connection,  quite  immaterial. 

Viewing  the  phrase  "rights-of-way  for  all  pur- 
poses" in  the  Act  of  February  5,  1948,  in  the  con- 
text of  the  foregoing  enactments,  I  have  no  hesi- 
tancy in  concluding  from  the  text  of  the  statute 
itself  that  by  the  term  the  Congress  intended  to 
embrace  at  the  very  least  those  purposes  it  had  in- 
cluded in  statutes  which  specifically  enumerated 
purposes  for  which  rights-of-way  might  be  granted. 
I  am  fortified  in  this  conclusion  by  the  construc- 
tion the  Supreme  Court  has  placed  upon  the  term 
"right-of-way"  when  used  in  a  statute  which  failed 
to  enumerate  the  kinds  of  works  for  which  a  right- 
of-way  might  be  granted.  The  Act  of  May  14,  1890, 
authorized  and  empowered  the  Secretary  of  the 
Interior  "to  permit  the  use  of  right-of-way  *  *  * 
upvon  the  public  lands  and  national  forests  of  the 
United  States  *  *  *  for  the  purposes  of  generating, 
manufacturing  or  distributing  electric  power."  Of 
this  statute  the  Supreme  Court  has  stated,  "That 
it  contained  no  express  mention  of  ditches,  canals 
and  reservoirs  is  of  no  significance,  for  it  was  simi- 
larly silent  respecting  power  houses,  transmission 
lines  and  subsidiary  structures.  What  luas  done  xvas 
to  provide  for  all  in  a  general  way  without  naming 
any  of  them."  (Emphasis  supplied)  Utah  Poiver  if 
Light  Co.  V.  United  States,  supra,  at  page  406.  If 
a  statute  referring  to  right-of-way  for  |x>wer  pur- 
poses embraces  use  of  land  for  all  works  appropri- 
ate to  power  purposes,  a  fortiori,  a  statute  author- 
izing rights-of-way  "for  all  purposes"  must  embrace 


all    land    needed    for    constructing,    operating   and 
maintaining  a  water  control  project. 

Any  doubt  that  the  Act  of  February  5,  1948, 
should  be  construed  broadly  to  embrace  all  facili- 
ties in  connection  with  water  control  projects  is 
removed  by  reference  to  its  legislative  history.  The 
legislation  that  resulted  in  the  Act  was  proposed 
by  this  Department  as  a  substitute  for  a  measure 
that  had  been  introduced  dealing  with  rights-of- 
way  for  certain  purposes  through  lands  of  certain 
classes  of  members  of  the  Osage  Tribe  of  Indians. 
The  then  Under  Secretary  of  the  Department,  in 
identical  letters  to  the  Speaker  of  the  House  and 
the  President  pro  tempore  of  the  Senate  dated 
July  22,  1947,  pro{X)sed  the  general  form  of  legis- 
lation in  order  to  avoid,  when  considering  appli- 
cations for  rights-of-way  over  Indian  lands,  the 
examination  of  a  plethora  of  statutes  to  determine 
which,  if  any,  covered  the  particular  purpose  for 
which  a  right-of-way  was  being  sought  or  the  par- 
ticular category  of  lands  which  the  right-of-way 
would  affect.  The  Department  also  adverted  to 
difficulties  encountered  in  obtaining  signatures  of 
individual  Indian  allottees  to  easement  deeds 
which  were  required  to  be  executed  by  the  Indian 
owners  and  approved  by  the  Secretary  of  the  In- 
terior in  cases  when  a  right-of-way  affected  allotted 
lands  and  could  not  be  granted  under  the  then 
existing  statutory  authorities.  The  general  legis- 
lation was  proposed  as  a  means  of  overcoming 
these  difficulties  by  prescribing  a  general  blanket 
authority  which  could  be  utilized  in  all  cases.  The 
following  cjuotations  from  the  Department's  iden- 
tical letters  of  July  22,  1947,  are  illustrative  of  the 
objectives  and  purposes  sought  to  be  achieved  by 
the   Act: 

"For  the  reasons  hereinafter  stated,  I 
strongly  urge  enactment  of  the  pro|x>sed  leg- 
islation. 

"It  will  go  a  long  way  to  satisfy  the  need  for 
simplification  and  uniformity  in  the  adminis- 
tration of  Indian  law.  At  the  present  time  the 
authority  of  the  Secretary  of  the  Interior  to 
grant  rights-of-way  is  contained  in  many  acts 
of  Congress  dating  as  far  back  as  1875.  Thus, 
each  application  for  a  right-of-way  over  Indian 
land  must  be  painstakingly  scrutinized  in  or- 
der to  make  certain  that  the  right-of-way 
sought  falls  within  a  category  specified  in  some 
existing  statute,  which  may  limit  the  type  of 
right-of-way  that  may  be  granted,  or  the  charac- 
ter of  the  land  across  which  it  may  be  granted. 

"For  example,  the  acts  of  February  15,  1901 
(31   Stat.  790),  and  March  4,   1911    (36  Stat. 
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1253) ,  which  authorize  the  granting  of  trans- 
mission line  rights-of-way,  are  limited  in  their 
application  to  'reservations  of  the  United 
States,'  which  have  been  held  to  include  only 
those  individual  Indian  allotments  within  the 
original  boundaries  of  Indian  reservations 
which  were  not  extinguished  by  cession  to  the 
United  States.  These  acts  are  also  inapplicable 
to  individual  Indian  allotments  on  the  public 
domain.  There  would  seem  to  be  no  persuasive 
reasons  for  maintaining  such  artificial  distinc- 
tions." 


"The  proposed  legislation  would  vest  in  the 
Secretary  of  the  Interior  authority  to  grant 
rights-of-way  of  any  nature  over  the  Indian 
lands  described  in  the  bill.  The  bill  preserves 
the  powers  of  those  Indian  tribes  organized 
under  the  Indian  Reorganization  Act  of  June 
18,  1934  (48  Stat.  984)  ;  the  act  of  May  I, 
1936  (49  Stat.  1250),  extending  certain  pro- 
visions of  that  act  to  Alaska;  and  the  Okla- 
homa Welfare  Act  of  June  26,  1936  (49  Stat. 
1967)  ,  with  reference  to  the  disposition  of 
tribal  land.  *  *  * 

"In  order  to  avoid  any  possible  confusion 
which  may  arise,  particularly  in  the  period  of 
transition  from  the  old  system  to  the  new, 
provision  has  also  been  made  in  section  4  of 
the  bill  to  preserve  the  existing  statutory  au- 
thority relating  to  rights-of-way  over  Indian 
lands." 

It  will  be  obvious  from  the  above  that  it  was  the 
intendment  of  the  1948  act  to  draw  together  all 
of  the  authorities  theretofore  existing;  not  to  re- 
strict purjxjses  theretofore  recognized  but  to  em- 
brace them  all  and  to  clarify  by  eliminating  in- 
consistencies and  artificial  distinctions  and  limita- 
tions. And  there  can  be  no  doubt,  because  of  the 
express  provisions  of  Section  5.  that  it  was  in- 
tended to  make  the  United  States  itself  expressly 
eligible  for  grants  of  rights-of-way  for  any  and  all 
purposes  theretofore  embodied  by  specific  right- 
of-way  acts  applicable  to  Indian  lands.  Now  to 
read  the  term  "right-of-way"  as  being  inapplicable 
to  such  purposes  as  dams,  reservoirs,  construction 
and  operating  camps  and  appurtenances  required 
in  connection  with  Federal  water  control  projects 
would  be  neither  to  simplify  nor  to  unify  the 
administration  of  Indian  law.  Rather  than  per- 
mitting simplification  and  uniformity  it  would 
continue  the  general  confusion  and  complexity 
concerning  which  the  Department  had  complained. 


In  recommending  passage  of  the  legislation,  the 
Senate  Committee  on  Public  Lands  referred  to  the 
Department's  letter  in  explanation  of  the  purposes 
of  the  proposed  legislation,  and  the  Committee 
stated  that,  "It  is  the  judginent  of  your  Commit- 
tee that  there  is  a  real  need  for  additional  legisla- 
tion relating  to  rights-of-way  on  Indian  lands  of 
all  reservations."  (Sen.  Report  No.  823,  80th  Con- 
gress, 2nd  Sess.,  page  2.)  There  is  no  House  report 
on  the  broader  form  of  that  legislation  since  the 
House  had  adopted  the  original  version  of  the 
legislation  dealing  only  with  Osage  lands  prior  to 
the  receipt  of  the  Department's  recommendations 
for  broadening  the  scop>e  of  the  bill.  Following 
adoption  of  the  broader  form  of  legislation  by  the 
Senate,  the  House  concurred  in  the  Senate  version 
and  the  measure  thus  became  law.  No  comment 
was  made  concerning  the  legislation  on  the  floor 
of  either  House  of  Congress.  See  94  Cong.  Rec.  500, 
Jan.  26,  1948,  ibid,  588,  Jan.  27,  1948. 

But  notwithstanding  the  foregoing,  it  might  be 
argued  that  the  meaning  of  the  term  right-of-way 
as  used  in  the  Act  of  February  5,  1948,  is  clear  and 
that  there  is  therefore  no  occasion  to  resort  to 
extrinsic  legislative  aids  to  determine  its  meaning. 

There  are  two  answers.  In  the  first  place  the 
term  right-of-way  as  used  in  statutes  dealing  with 
authority  to  occupy  publicly  owned  lands  is  not 
necessarily  limited  to  a  right  of  passage  or  to  the 
land  occupied  therefor.  A  by  no  means  exhaustive 
search  of  the  statutes  of  the  17  Western  States  re- 
veals express  references  in  the  statutes  of  10  of 
these  states  to  "rights-of-way"  for,  among  other 
purposes,  reservoirs.^  Consequently  it  cannot  be 
said  that  even  on  its  face  the  phrase,  coupled  with 
the  phrase  "for  all  purposes,"  is  so  limited  in  mean- 
ing as  to  preclude  examination  of  earlier  statutes 
and  legislative  history  to  determine  the  intent  of 
the  Congress. 

Secondly,  no  so-called  rule  or  canon  of  statutory 
construction  is  subject  to  greater  caution  in  ap- 
plication than  the  oft-heard  statement  that  where 
the  literal  meaning  of  words  in  a  statute  is  clear, 
resort  to  extrinsic  aids  to  assist  in  interpretation 
will  not  be  made.  The  cases  in  which  the  courts 
have  refused  to  apply  this  precept  are  legion.  As 
Judge  Learned  Hand  has  so  aptly  stated,  "There 
is  no  surer  way  to  misread  any  document  than  to 


'Colo.  Rev.  .Stats.,  195.S,  Chap.  112-.V.'?7:  Idaho  Code  Sec. 
58-601;  Sec.  81-804,  Repl.  Vol.  5.  Rev.  Code  Mont.,  1947; 
Sec.  8047,  Nev.  Compiled  Laws.  Siippl.  19.^1-1941;  .Sec.  7.5- 
2.V20  New  Mexico  .Stats..  1953;  Sec.  61-0119,  No.  Dak.  Rev. 
Code  1943;  Title  82,  .Sec.  2.  Okla.  .Stats.,  Anno.;  Sec.  541.240 
Ore.  Rev.  Stats..  1953;  .Sec.  61.0147  So.  Dak.  Code  1939; 
Sec.  73-7-11  Utah  Code  Anno.  1953.  Most  of  these  statutes 
confer  a  "right-of-way"  over  lands  of  the  State  for  such 
purposes  among  others  as  reservoirs  and  dams. 
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read  it  literally  .  .  ."  Griiseppi  v.  Wallino^,  144  Fed. 
2d.  608,  624    (concurring  opinion)  . 

The  principle  is  not  looked  upon  with  lavor  by 
the  Supreme  Court.  In  Employees  v.  Wcstinghousc 
Corp.,  348  U.S.  437  (1955)  Mr.  Justice  Frankfurter, 
announcing  the  judgment  of  the  Court  in  an  opin- 
ion in  which  Mr.  Justice  Burton  and  Mr.  Justice 
Minton  concurred,  stated    (at  page  444)  : 

"And  considering  that  the  construction  we 
have  found  seems  plain,  the  so-called  'plain 
meaning  rule,'  on  which  construction  is  from 
time  to  time  rested  also  in  this  Court,  likewise 
makes  further  inquiry  needless  and  indeed 
improper.  But  that  rule  has  not  dominated 
our  decisions.  The  contrary  doctrine  has  pre- 
vailed. See  Boston  Sand  ir  Gravel  Co.  v.  United 
States,  278  U.S.  41,  48;  United  States  v.  Dicker- 
son,  310  U.S.  554,  561.  And  so  we  proceed  to 
an  examination  of  the  legislative  history  to  see 
whether  that  raises  such  doubts  that  the  search 
for  meaning  should  not  be  limited  to  the  stat- 
ute itself." 

In  Longshoremen  v.  Juneau  Spruce  Corp.,  342 
U.S.  237,  243  (1952),  the  Court  reminds  that, 
"literalness  is  no  sure  touchstone  of  legislative 
purpose." 

In  Farmers  Irrigation  Co.  v.  McComb,  337  U.S. 
755  (1949)  ,  the  Court  states  (p.  764)  ,  "But  we  do 
not  'make  a  fortress  out  of  the  dictionary.'  And  we 
have,  therefore,  consistently  refused  to  pervert  the 
process  of  interpretation  by  mechanically  apply- 
ing definitions  in  unintended  contexts." 

The  view  of  the  Supreme  Court  on  the  frailties 
of  the  "literal  meaning"  rule  is  cogently  set  forth 
in  U.S.  V.  Dickerson,  310  U.S.  554  (1940).  There 
the  Court  states    (at  pages  561,  562)  : 

"The  respondent  contends  that  the  words 
of  §  402  are  plain  and  unambiguous  and  that 
other  aids  to  consitruction  may  not  be  util- 
ized. *  *  *  The  very  legislative  materials 
which  respondent  would  exclude  refute  his 
assumption.  It  would  be  anomalous  to  close 
our  minds  to  persuasive  evidence  of  intention 
on  the  ground  tliat  reasonable  men  could  not 
differ  as  to  the  meaning  of  the  words.  Legisla- 
tive materials  may  be  without  probative  value, 
or  contradictory,  or  ambiguous,  it  is  true,  and 
in  such  cases  will  not  be  permitted  to  control 
the  customary  meaning  of  words  or  overcome 
rules  of  syntax  or  construction  found  by  ex- 
perience to  be  workable;  they  can  scarcely  be 
deemed  to  be  incompetent  or  irrelevant.  See 
Boston  Sand  ir  Gravel  Co.  v.  United  States, 
supra,  at  48.  The  meaning  to  be  ascribed  to 


an  Act  of  Congress  can  only  be  derived  from 
a  considered  weighing  of  every  relevant  aid  to 
construction.  *  *  *    ' 

Perhaps  the  clearest  statement  that  the  so-called 
"literal  meaning"  rule  is  not  inflexible  is  to  be 
foimd  in  the  oft-cited  opinion  of  Mr.  Justice 
Holmes,  sj^eaking  for  the  Court  in  Boston  Sand  ir 
Gravel  Co.  v.  United  States,  278  U.S.  41    (1928)  : 

"It  is  said  that  when  the  meaning  of  lan- 
guage is  plain  we  are  not  to  resort  to  evidence 
in  order  to  raise  doubts.  That  is  rather  an  ax- 
iom of  experience  than  a  rule  of  law,  and  does 
not  preclude  consideration  of  persuasive  evi- 
dence if  it  exists.  If  Congress  has  been  ac- 
customed to  use  a  certain  phrase  with  a  more 
limited  meaning  than  might  be  attributed  to 
it  by  common  practice,  it  would  be  arbitrary 
to  refuse  to  consider  that  fact  when  we  come 
to  interpret  a  statute."  (278  U.S.  41  at  page 
48) 

7he  foregoing,  particularly  the  last  two  quota- 
tions, effectively  dispose  of  any  contention  that 
consideration  of  earlier  statutes  and  of  the  legisla- 
tive history  of  the  Act  itself  is  inappropriate  in 
construing  the  Act  of  February  5,  1948. 

I  am  mindfid  that  one  of  my  predecessors  has 
expressed  the  opinion  that  the  Act  of  February  5, 
1948,  is  inapplicable  to  reservoir  sites.  Opinion 
M-35093,  March  28,  1949.  The  subject  received 
only  the  most  casual  discussion  in  that  opinion, 
however,  and  it  is  quite  apparent  from  the  text 
thereof  that  consideration  had  not  been  given 
either  to  the  statutory  pattern  antecedent  to  the 
Act  of  February  5,  1948.  or  to  the  objectives  sought 
to  be  achieved  by  that  Act.  In  any  event,  my  views 
being  as  above  indicated,  the  conckision  reached 
in  Opinion  M-35093  as  to  reservoir  sites  is  over- 
ruled. 

In  view  of  the  foregoing,  I  conclude  that  ])ur- 
suant  to  the  Act  of  February  5,  1948,  the  necessary 
lands  of  the  Navajo  Reservation  may  be  made 
available  for  use  in  connection  with  the  construc- 
tion, operation  and  maintenance  of  Glen  Canyon 
Dam  and  Reservoir  and  associated  facilities  to 
whatever  extent  and  subject  to  whatever  condi- 
tions the  Secretary  of  the  Interior  may  determine. 
This  being  my  conclusion,  it  is  unnecessary  to 
consider  whether  the  required  lands  may  be  made 
available  to  the  United  States  under  the  Act  of 
February  15,  1901,  supra,  or  Section  13  of  the  Act 
of  June  25.  1910   (43  U.S.C.  148). 

Edmund  T.  Fritz, 

Deputy  Solicitor. 
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Indian  Fugitive  from  State  Prison- 
Captured  ON  Indian  Reservation- 
State  Jurisdiction 

March  27,  1957. 

Robert  S.  Lowe,  Esq. 

County  and  Prosecuting  Attorney 

Carbon  County,  Wyoming 

P.O.    Box   875 

Rawlins,  Wyoming 

Dear  Mr.  Lowe: 

I  have  yoiu-  letter  of  March  15  regarding  the 
case  of  State  v.  Sitting  Eagle.  As  I  understand  the 
matter,  you  are  prosecuting  an  Arapaho  Indian, 
although  you  state  there  is  a  possibility  he  may  be 
a  Shoshone,  on  a  charge  of  escape  from  the  Wyo- 
ming State  Penitentiary.  He  was  sentenced  to  that 
penitentiary  by  the  7th  Judicial  District  Court  in 
and  for  Fremont  County,  for  stealing  an  automo- 
bile from  within  the  city  limits  of  the  city  of  River- 
ton.  You  state  that  the  defendant's  attorney  has 
demurred  to  your  prosecution  for  escape  from  the 
j>enitentiary  for  the  reason  that  the  defendant  had 
not  been  properly  convicted  and  sentenced  under 
the  Indian  treaties  and  laws  of  the  United  States. 

In  the  course  of  his  argument,  the  defendant's 
attorney  appears  to  have  alleged  several  matters 
of  law  upon  which  apparently  both  the  judge  and 
you  desire  the  views  of  this  Department. 

The  defense  makes  the  contention  the  Indians 
reserve  to  themselves  the  right  of  prosecuting  all 
criminal  violations  on  the  Wind  River  Reservation 
and  that  the  same  has  not  been  surrendered  by  the 
Indians  to  the  United  States  or  to  any  of  the  States. 
The  contention  that  Congress  cannot  make  Indians 
subject  to  the  criminal  laws  of  the  LInited  States 
without  their  consent  was  effectively  disposed  of  in 
the  case  of  United  States  v.  Kagama,  118  U.S.  375. 
The  defense  attorney's  reference  to  a  Congressional 
grant  of  authority  to  the  States  of  jurisdiction 
"over  Indians  on  Indian  soil  for  ten  certain  enu- 
merated felonies"  is  perhaps  a  reference  to  Title 
18  U.S.C.,  section  1162.  As  far  as  I  am  aware,  there 
have  been  no  decisions  on  the  constitutionality  of 
this  legisaltion. 

The  Supreme  Court  of  Montana  in  1951  held 
that  the  state  courts  of  Montana  are  without  juris- 
diction to  try  an  Indian  for  the  crime  of  larceny 
committed  somewhere  within  the  exterior  bound- 
aries of  the  Blackfeet  Indian  Reservation,  although 
conceivably  the  offense  could  have  been  committed 


within  the  town  of  Browning,  Montana,  located 
on  the  reservation,  or  a  highway  right-of-way  run- 
ning through  the  reservation.  State  v.  Pepion,  125 
Mont.  13,  230  P.  2nd  961.  Similarly  in  1954,  the 
Supreme  Court  of  Montana  held  that  with  respect 
to  the  offense  of  forgery,  which  is  not  one  of  the  ten 
major  crimes  covered  by  Title  18  U.S.C.,  section 
1153,  committed  in  the  town  of  Poplar,  Montana, 
located  on  the  Fort  Peck  Indian  Reservation,  was 
not  a  matter  over  which  the  State  courts  had  juris- 
diction. State  ex  rel  Bokas  v.  District  Court  of  15th 
Judicial  District  in  and  for  Roosevelt  County  et 
al.,  128  Mont.  37,  270  P.  2nd  396. 

In  1954,  this  Department  took  the  position  with 
respect  to  one  of  the  ten  major  crimes  committed 
on  fee-patented  land  within  the  townsite  of  Fort 
Yates,  North  Dakota,  that  the  townsite  is  Indian 
country  within  the  meaning  of  18  U.S.C.,  section 
1151,  and  accordingly,  that  if  one  or  more  of  the 
ten  major  crimes  is  committed  in  this  townsite,  the 
United  States  has  jurisdiction  as  provided  in  18 
U.S.C,  1153. 

As  regards  treaties  between  the  United  States  and 
the  Shoshone  and  Arapaho  Indians,  we  are  in- 
formally advised  by  the  Bureau  of  Indian  Affairs 
they  are  unable  to  identify  any  treaty  by  which  the 
Indians  of  the  Wind  River  Reservation  reserve 
criminal  jurisdiction  to  themselves.  Treaties  to 
which  the  Shoshone  Indians  are  parties  may  be 
found  in  the  United  States  Statutes  at  Large  as 
follows:  13  Stat.  663,  681;  15  Stat.  673;  18  Stat. 
685,  689.  Treaties  with  the  Arapahoes  are  located 
in  the  Statutes  at  Large  as  follows:  12  Stat.  1163; 
14  Stat.  703,  713;  15  Stat.  593,  635,  655.  One  treaty 
with  the  Arapaho  is  simply  noted  at  1 1  Stat.  749. 
The  complete  text  is  set  forth  on  page  594  of 
volume  2,  2d  edition,  Indian  Affairs  Laws  and 
Treaties,  by  Charles  J.  Kappler  (Government 
Printing  Office,  1904) .  This  particular  treaty  in- 
volves the  Sioux,  Cheyennes,  Arapahoes,  Crows, 
Assinaboines,  Gros-Ventre,  Mandans,  and  Arrick- 
aras.  There  appears  to  be  no  provision  in  the  treaty 
concerning  the  retention  or  abandonment  of  crim- 
inal jurisdiction  by  the  tribes  concerned.  Because 
of  the  availability  of  these  treaties  in  the  Stattites 
at  Large,  except  for  the  one  just  mentioned,  I  have 
not  requested  authenticated  copies  of  them  irom 
the  Department  of  State.  If  authenticated  copies 
are  found  to  be  necessary  they  can,  of  course,  be 
obtained  from  the  State  Department. 

It  is  hoped  that  the  foregoing  may  be  of  some 
assistance  in  considering  the  matter  before  you. 

Edmund  T.  Fritz, 

Acting  Solicitor. 
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Proposed  Cancellation  of  Indebtedness 
TO  THE  United  States 

M-36409  March  21,  1957. 

Indian  Tribes:  Fiscal  Matters 

Uncollectible  obligations  owed  to  the  United 
States  by  Associations  of  Alaskan  Natives  orga- 
nized and  exercising  the  functions  of  government 
under  a  Constitution  approved  pursuant  to  the 
acts  of  June  18,  1934,  48  Stat.  984  and  May  1, 
19B6,  49  Stat.  1250,  may  be  canceled  under  au- 
thority provided  in  the  Leavitt  Act,  47  Stat.  ."164, 
25  U.S.C.  386a,  but  similar  obligations  of  Indian 
Livestock  Associations  organized  under  the  Okla- 
homa Welfare  Act.  49  Stat.  1967,  25  U.S.C.  504. 
cannot  be  included  in  cancellation  orders  pro- 
vided for  in  the  Leavitt  Act,  supra. 

Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Proposed  cancellation  of  indebtedness  to 
the  United  States 

In  a  memorandum  of  November  30,  1956,  you 
requested  the  opinion  of  this  office  on  the  follow- 
ing questions  relating  specifically  to  the  Hoonah 
Indian  Association,  Hoonah,  Alaska,  and  the  Ken- 
wood Indian  Cooperative  Livestock  Association, 
Oklahoma: 

1.  Whether  the  uncollectible  portion  of  the  in- 
debtedness of  an  Indian  Association  may  properly 
be  included  in  a  cancellation  order  to  clear  the 
accounting  records. 

Under  the  Leavitt  Act,  47  Stat.  564,  25  U.S.C, 
sec.  386a,  reimbursable  charges  existing  as  debts 
may  be  adjusted  or  canceled  by  the  Secretary  of 
the  Interior  if  the  loan  or  charge  was  made  from 
gratuity  funds  of  the  United  States,  and  the  debtor 
is  either  (1)  an  individual  Indian  or  (2)  a  tribe 
of  Indians.  The  Comptroller  General  has  held 
that  in  giving  the  ordinary  meaning  to  the  words 
"reimbursable  charges  of  the  Government  of  the 
United  States  existing  as  debts  against  individual 
Indians  or  tribes  of  Indians"  the  act  of  July  1, 
1932,  supra,  does  not  authorize  the  Secretary  of  the 
Interior  to  adjust  or  eliminate  reimbursable 
charges  originating  in  tribal  funds  appropriated  by 
the  Congress  for  the  purpose  of  making  loans  (20 
Comp.  Gen.  387)  .  The  loans  to  the  Hoonah  and 
Kenwood  Indian  Associations  were  made  from 
gratuity  funds  of  the  United  States  and  not  from 
tribal  funds  or  funds  held  in  trust  for  Indian  orga- 
nizations. This  being  the  case,  it  may  then  be  de- 


termined whether  or  not  the  debtors  are  a  tribe  or 
are  individually  and  personally  liable  for  the  re- 
payment of  the  loan. 

The  records  of  the  Hoonah  Village,  Indian  liu- 
reau  File  No.  46321-1937-068,  indicate  that 
Hoonah  Indians  are  known  to  have  resided  as  a 
unit  at  the  site  of  the  present  village  for  many 
years  prior  to  1890  and  have  continuously  exer- 
cised the  functions  of  local  government.  It  appears 
that  prior  to  accjuiring  an  approved  constitution 
under  the  act  of  June  18,  1934.  48  Stat.  984,  and 
May  1,  1936,  49  Stat.  1250,  Hoonah  had  a  volun- 
tary government  consisting  of  a  Mayor  and  a  city 
council  of  12  members.  But  it  has  been  contended 
that  the  Indians  of  Hoonah  Village  may  not  be 
recognized  as  a  tribe  without  distinguishing  or  set- 
ting aside  Solicitor's  Opinion  of  May  25,  1940, 
which  contains  the  following  language: 

"*  *  *  At  the  time  the  basic  regulations 
and  ix)licies  to  govern  organization  in  Alaska 
were  formulated  a  thorough  review  of  the  type 
of  organization  suitable  was  undertaken  and 
the  tjuestion  was  the  subject  of  numerous 
memoranda  and  conferences.  It  was  established 
that  the  villages  in  Alaska  were  the  natural 
form  of  Indian  organization  and  that  no  tribal 
organizations  existed  as  they  are  known  in  the 
United  States.  It  was  found  that  the  word 
'tribe'  was  used  in  Alaska  to  denote  ethnic  or 
language  groups  and  did  not  signify  'domestic 
dependent  nations'  as  the  tribes  were  recog- 
nized to  be  in  the  United  States.  For  example, 
in  the  report  of  February  5,  1937,  of  a  series 
of  conferences  held  with  a  large  number  of 
departmental  officials,  it  was  stated  that  'It  was 
shown  that  tribal  government  as  such  did 
not  exist  among  the  Indians  of  Alaska.'  Legal 
analysis  made  at  that  time  of  the  status  of 
Alaskan  tribes  accorded  with  that  factual 
statement.   *   *   *" 

The  fact  that  the  Hoonah  IncUans  cannot  be 
called  an  historical  tribe  is,  I  believe,  not  con- 
trolling here.  Since  1939,  when  the  Secretary  ap- 
proved and  the  group  ratified  its  Constitution  and 
Charter  of  Incorporation,  the  Indians  of  the 
Hoonah  Association  have  been  constituted  as  a 
statutory  tribe.  It  is  my  opinion  that  the  uncol- 
lectible portion  of  the  debt  of  the  Hoonah  Indian 
Association  may  be  included  in  the  cancellation 
order. 

The  second  case  relates  to  the  Kenwood  Live- 
stock Association  which  is  neither  a  statutory  nor 
an  historical  tribe.  We  have  been  asked  if  the  debts 
of  the  Kenwood  Livestock  Association  may  be  can- 
celed  by    the   Secretary   under   authority  provided 
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in  the  Leavitt  Act  since  loans  to  the  Kenwood 
Association  have  somewhat  the  same  purpose  and 
character  as  those  made  to  the  Hoonah  Indians. 
Although  the  legislative  history  ot  the  Leavitt  Act 
contains  some  reference  to  cancellation  of  indebt- 
edness incurred  by  reason  of  ventures  in  livestock 
production, 1  it  does  not  appear  that  the  Congress 
contemplated  granting  relief  to  associations  of 
Indians  whose  members  were  not  individually 
liable. 

The  general  rule  of  law  is  that  an  association 
having  a  corporate  charter  is  regarded  as  a  cor- 
poration and  the  liability  of  its  members  is  gov- 
erned by  the  corporate  charter.  13  Am.  |ur.  594. 
There  is  nothing  in  the  records  to  support  a  con- 
tention that  the  members  of  the  Kenwood  Live- 
stock Association  were  to  be  individually  liable  for 
the  debts  of  the  Association.  In  fact,  in  the  pro- 
ceedings at  meeting  held  on  October  21,  1942,  at 
the  Community  house,  on  the  Kenwood  Project, 
in  Delaware  County,  Oklahoma,  to  organize  a 
cattle  cooperative  association,  elect  officers  and  con- 
sider loan  application,  Mr.  Wattson,  Extension 
Supervisor  for  Oklahoma-Kansas  Area  explained: 

"*  *  *  Some  of  you  could  probably  get 
loans  to  buy  cattle,  but  just  the  cattle  would 
not  be  sufficient,  you  would  still  have  to  have 
other  things  in  order  to  conduct  a  livestock 
program  successfully.  For  that  reason  it  was 
decided  that  the  best  way  to  make  use  of 
the  grazing  land  was  to  form  an  organization, 
a  livestock  association.  That  association  could 
then  borrow  the  money  to  purchase  the  neces- 
sary cattle,  and  the  other  money  to  conduct 
the  operations,  and  any  profits  of  the  cattle 
program  could  be  divided  among  the  mem- 
bers. One  advantage  of  that  plan,  and  we  will 
repeat  it  often  from  time  to  time,  is  that  if 
the  organization  is  formed,  and  borrows  the 
money  from  the  Government,  no  one  mem- 
ber of  that  organization  is  responsibe  for  the 
debt.  The  association  borrows  the  money  and 
no  one  person  is  liable.  If  something  should 
happen  that  a  loss  was  sustained  and  all  of 
the  money  could  not  be  paid  back  the  Gov- 
ernment would  not  expect  any  one  person  to 
be  responsible  for  the  indebtedness.  *  *  * 
The  Government  is  in  favor  of  making  a  loan 
sufficiently  large  to  start  a  cattle  program  here. 
But  the  Indian  Office  at  Washington  has  in- 
formed us  that  they  will  not  consider  an  ap- 
plication for  a  loan  until  an  organization  is 


formed  to  make  application  for  a  loan.  *  *  * 
Under  an  Act  of  Congress  that  we  call  the 
Thomas-Rogers  Act,  any  group  of  10  or  more 
Indian  families  may  go  together  and  form  the 
organization  necessary   to  ask   for  the  money. 


On  February  19,  1943,  the  Association  was 
granted  a  certificate  of  incorporation  "under  the 
terms  of  the  act  of  June  26,  1936,  49  Stat.  1967; 
25  U.S.C.  504,  with  all  rights  powers,  privileges! 
and  immimities"  incident  thereto.  The  loan  agree- 
ment dated  April  2,  1943,  between  the  Kenwood 
Indian  Cooperative  Association  and  the  United 
States  recites: 


"*  *  *  That  all  seciuity  given  to  the 
United  States  for  loans  from  the  Revolving 
Fund  for  Loans  to  Indians  and  Indian  Char- 
tered Corporations  shall  be  seciuity  for  the 
return  of  cattle  as  set  forth  *  *  *  above.  Like- 
wise, any  interest  or  equity  the  Association 
shall  accjuire  in  cattle  piuchased  *  *  *  under 
this  agieement  shall  be  seciuity  for  any  loans 
which  the  Association  receives  from  the  Re- 
volving Fund  for  loans  to  Indians  and  Indian 
Chartered  Corporations." 

Therefore,  employing  the  precept  of  reasonable 
interpretation,  the  Leavitt  Act,  supra,  cannot  be 
construed  as  providing  for  the  inclusion  of  the 
Kenwood  Association  indebtedness  in  a  cancella- 
tion order  prepared  under  the  authority  given  in 
that  act. 

2.  If  the  debt  cannot  be  eliminated  from  the  ac- 
counting records  is  it  necessary  to  continue  to 
accrue  interest  each  year  on  the  uncollectible  loan? 

Reimbursable  loans  from  gratuity  funds  may  be 
made  under  such  rules  and  regidations  as  the  Sec- 
retary may  prescribe.  See  25  U.S.C.  470,  482,  506. 
However,  since  the  regulations  contained  in  25 
CFR  21  and  23  do  not  provide  for  the  termination 
of  interest  charges  on  loans  determined  by  the  Sec- 
retary of  the  Interior  or  his  authorized  representa- 
tive to  be  uncollectible  but  which  cannot  be  can- 
celed, the  interest  charges  should  be  continued  until 
that  section  of  the  regulation  is  amended  to  provide 
for  the  waiver  of  interest  on  uncollectible  indebted- 


ness. 


'75  Cong.  Rec.  8142. 


Edmund  T.  Fritz, 

Deputy  Solicitor. 


I  April  11,  1957 
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Grazing  Privileges- 
Tribal  Power  to  Tax 


April   11,  1957. 


Memorandum 


To:  Secretary  of  the  Interior 

From:        Solicitor 

Subject:  Prop>osed  letter  to  President  of  the  Rose- 
bud Sioux  Tribal  Council  re  grazing 
privileges 

The  Bureau  of  Indian  Affairs,  in  the  subject 
letter  which  has  been  prepared  for  your  signature, 
recommends  that  you  rescind  Rosebud  Sioux 
Tribal  Council  Resolution  No.  5707.  This  resolu- 
tion, adopted  by  the  tribal  council  at  a  special 
session  February  8,  1957,  and  approved  by  the 
Superintendent  on  February  13,  1957,  deals  with 
(1)  the  allocation  of  grazing  privileges  and  (2) 
the  levying  of  a  tax  on  all  permittees  doing  bus- 
iness on  the  Rosebud  Reservation.  If  no  action  is 
taken  on  this  matter  within  90  days  of  the  date 
of  enactment  (or  on  or  before  May  9,  1957)  the 
resolution  shall  remain  in  effect  and  the  Secre- 
tarial power  to  rescind  will  be  deemed  to  have 
been  waived.  The  Secretary  of  the  Interior  has 
great  latitude  with  respect  to  selecting  the  grounds 
on  which  his  action  shall  be  premised;  however,  the 
spirit  of  the  law  under  which  the  Indian  tribes 
proceed,  through  the  various  tribal  resolutions  and 
ordinances,  to  legislate  for  themselves  imposes 
upon  the  Secretary  a  responsibility  to  exercise  his 
powers  of  review  reasonably  rather  than  arbitrarily. 

The  proposed  letter  states  as  a  reason  for  the 
rescission  of  Resolution  No.  5707  that,  "it  is  not 
the  policy  of  the  Department  to  make  payment  of 
the  tax  a  requirement  to  obtain  permits  or  leases 
on  allotted  lands."  In  my  opinion,  such  reason  is 
neither  justifiable  nor  practical  as  applied  here. 
In  the  first  place,  Resolution  5707  does  not  make 
the  payment  of  the  tribal  tax  a  condition  to  the 
granting  of  a  permit,  but  rather  makes  the  failure 
to  pay  the  taxes  due  a  cause  for  cancellation  of  a 
permit  already  granted. 

We  note  the  Bureau's  announced  f>olicy  against 
the  use  of  Bureau  personnel  as  collectois  of  the 
tax,  with  consequent  burdens  of  receipting  there- 
for, accounting  and  the  like.  But  the  resolution 
now  under  consideration  would  not  violate  that 
policy  because  it  provides  for  the  payment  of  all 
tribal  taxes  to  the  tribal  Treasurer  or  his  author- 
ized representative. 

The  pro{x>sed  letter  further  states  in  justification 
of  rescission  that  it  has  been  determined  by  the 


Department  in  a  similar  instance  involving  a  tax 
levied  on  the  Pine  Ridge  Reservation  that  collec- 
tion of  the  tax  was  the  full  responsibility  of  the 
tribe.  This  determination  was  embodied  in  a  press 
release,  dated  August  12,  195.3,  which  stated: 

"On  the  question  of  the  tribal  tax,  the  De- 
partment has  held  that  collection  of  this  tax  is 
a  responsibility  of  the  Tribe  rather  than  the 
Bureau  and  that  it  should  not  be  included  in 
the  stipulations  attached  to  the  permits.  The 
Bureau  has  been  instructed  to  eliminate  this 
requirement    from    the   stipulations." 

One  argument  which  was  urged  in  support  of  this 
directive  was  that  prospective  bidders  tend  to  dis- 
count the  amount  of  a  tribal  tax  when  bidding  on 
allotted  lands  and  as  a  result  the  Indian  Bureau 
was  not  able  to  obtain  for  the  allottee  the  highest 
possible  return.  Another  reason  appears  to  have 
been  the  fact  that  for  some  time  the  question  of 
tribal  power  to  tax  was  in  litigation.  It  has  now 
been  judicially  determined  that  the  tribe  has  the 
right  to  collect  taxes  from  nonmembers  doing 
business  on  the  reservation.  Iron  Croiv  v.  Oglala 
Sioux  Tribe,  231  F.  2d  89  (8th  Cir.  1956)  . 'Fur- 
ther, it  has  been  held  that  the  tribe  has  capacity 
to  sue  in  the  Federal  District  Court  for  the  collec- 
tion of  taxes  which  the  tribe  has  validly  imposed 
on  nonmembers  leasing  tribal  land.  Oglala  Sioux 
Tribe  v.  Barta,  D.C.,  146  F.  Supp.  917^  The  prin- 
ciples of  these  cases  apply  with  equal  force  to  the 
actions  of  the  Rosebud  Sioux  Tribal  Council  here 
in  question. 

Ihe  Area  Director  has  suggested  that,  if  the 
resolution  under  consideration  is  not  rescinded, 
some  notice  of  the  tribal  tax  should  be  included 
in  the  advertisement  of  grazing  privileges  for  the 
information  of  prospective  bidders.  This  action 
would  be  in  harmony  with  prior  practices  on  the 
Navajo  and  Cherokee  Reservations  with  respect  to 
tribal  taxation  of  licensed  traders. 

Resolution  No.  5707  is,  in  my  opinion,  accept- 
able in  form,  having  been  passed  in  regular  man- 
ner by  a  majority  of  the  Rosebud  Sioux  Tribal 
Council  as  certified  to  by  the  President  and  the 
Acting  Secretary  of  the  Coimcil.  Without  some  as- 
sistance to  the  tribe  in  collection  of  their  tax  such 
as  that  provided  in  this  resolution,  the  tribe's  ad- 
mitted right  to  tax  would  be  seriously  restricted, 
if  not  practically  nullified,  and  the  tribe  would  be 
left  no  remedy  but  litigation  in  the  event  of  de- 
linquencies. 

J.  Reuel  Armstrong, 

Solicitor. 
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Distribution  of  Estate  of  Full-Blood 
Cherokee 


June  7,  1957. 


Memorandujn 


To:  Secretary  ot  the  Interior 

From:        Deputy  Solicitor 

Subject:     Distribution    of    the    Estate    of    Buster 

Chisliolm,  deceased  full-blood  Cherokee 

enrollee  No.  16300 

The  County  Court  of  Okfuskee  County,  Okla- 
homa, entered  its  final  decree  in  this  case  on  March 
11,  1957.  The  estate  is  valued  at  some  $90,000,  all 
of  which  was  inherited  by  the  decedent  from  his 
prior  deceased  wife,  Martha  Jackson  Chishohn,  a 
full-blood  Creek  Indian  whose  estate  was  the 
subject  of  the  Solicitor's  opinion  M-36426,  ap- 
proved by  the  Secretary  on  January  4,  19.57. 

The  final  decree  determines  the  decedent's 
father,  Wilham  Chisholm,  to  be  the  sole  heir  en- 
titled to  the  entire  estate.  The  decree  also  allows 
fees  to  the  administrator  and  his  attorney,  Mr. 
Clem   H.   Stephenson,   of  approximately  $52,000. 

The  decree  orders  distribution  to  the  guardian 
of  the  heir,  William  Chisholm,  on  the  theory  that 
the  heir  is  not  a  restricted  Indian  of  the  Five  Civil- 
ized Tribes  but  is  an  absentee  Shawnee  Indian 
whose  inheritance  is  unrestricted.  The  Muskogee 
Area  office  has  submitted  certain  documents  and 
factual  information  which  raised  the  question 
whether  the  heir,  William  Chisholm,  is  a  restricted 
Indian  of  the  Five  Civilized  Tribes  whose  inherit- 
ance is  restricted  by  Federal  Law  and,  therefore, 
subject  to  supervision  by  the  Department.  If  Wil- 
liam Chisholm  is  restricted  his  inheritance  would 
remain  under  the  supervision  of  the  Department 
and  would  not  be  distributed  to  his  guardian  be- 
cause of  an  apparently  fatal  jurisdictional  defi- 
ciency in  the  guardianship  proceedings.  Also,  if 
the  property  is  restricted,  the  fees  of  the  admin- 
istrator and  his  attorney  would  be  subject  to  con- 
sideration and  allowance  in  reasonable  amount  by 
the  Area  office  rather  than  in  the  amounts  fixed 
by  the  Court,  it  being  well  settled  that  the  Court 
is  without  jurisdiction  to  administer  on  restricted 
estates  of  deceased  Indians  of  the  Five  Civilized 
Tribes. 

The  question  presented  is  a  legal  one.  Section  2 
of  the  act  of  August  4,  1947,  61  Stat.  732  pro- 
vides: 

"In  determining  the  quantum  of  Indian 
blood  of  any  Indian  heir  or  devisee,  the  final 
rolls  of  the  Five  Civilized  Tribes  as  to  such 


heir  or  devisee,  if  enrolled,  shall  be  conclusive 
of  his  or  her  quantum  of  Indian  blood.  If 
unenrolled,  his  or  her  degree  of  Inthan  blood 
shall  be  computed  from  the  nearest  enrolled 
paternal  or  maternal  lineal  ancestors  of  Indian 
blood  enrolled  on  the  final  rolls  of  the  Five 
Civilized  Tribes." 

The  information  submitted  by  the  Area  office  in- 
dicates that  the  heir,  William  Chisholm,  was  en- 
rolled and  allotted  as  a  half-blood  Creek  Indian 
but  his  name  was  taken  from  the  rolls  and  the 
allotment  deeds  to  him  were  canceled  by  author- 
ity of  Departmental  letter  of  August  3,  1904,  be- 
cause it  was  discovered  that  he  had  been  previously 
allotted  as  an  absentee  Shawnee  Indian.  The  in- 
formation from  the  Area  office  also  discloses  that 
the  heir's  paternal  aunt,  Jennie  Harper,  is  enrolled 
as  a  full-blood  Creek  Indian. 

Neither  this  office  nor  the  Courts,  to  the  best  of 
our  knowledge,  has  ruled  specifically  heretofore  on 
the  legal  questions  presented.  We  have  requested 
our  Regional  Solicitor  in  Tulsa  to  submit  his  views 
in  the  premises.  After  the  Regional  Solicitor's  views 
are  received  we  will  be  able  to  rule  on  the  matter, 
probably  disposing  of  the  case  within  two  weeks' 
time.  It  appears  to  us  at  this  moment  that  the  dis- 
position of  this  case  could  not  be  expedited  by 
oral  argument,  and  that  no  useful  purpose  could 
be  achieved  by  such  oral  argument. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


Statutory  Rape— Criminal 
Jurisdiction  over  Native 


Village  of  Tyonek 


June  24,  1957. 

The  Honorable, 

The  Attorney  General 

Sir: 

Mr.  Marvin  Helter  of  your  Department  has 
informally  requested  that  we  furnish  you  our  views 
regarding  the  court's  conclusion  that  certain 
offenses  occurred  in  Indian  country  in  its  opinion 
entered  May  15,  1957.  In  the  Matter  of  the  Petition 
of  Emil  McCord  for  a  Writ  of  Habeas  Corpus  No. 
A-13,363,  and  In  the  Matter  of  the  Petition  of 
Andrew  Nickanorka  for  a  Writ  of  Habeas  Corpus 
No.  A-1 3,364,  in  the  District  Court  for  the  District 
of  Alaska,  Third  Division. 


July  9,  1957 
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Both  petitioners  appear  from  the  opinion  to 
have  been  charged  with  statutory  rape  under  the 
territorial  laws  o£  Alaska,  that  is,  that  they  did 
carnally  know  and  abuse  a  female  person  under  the 
age  of  sixteen  years.  Petitioners  appear  from  the 
opinion  to  have  defended  on  the  ground  that  it  is 
contrary  to  the  law  to  hold  them  upon  the  terri- 
torial crime  of  statutory  rape,  in  that  Title  18  U.S.C., 
sec.  1153,  makes  such  a  crime  inapplicable  to  the 
act  charged. 

Apparently  the  petitioners  alleged  and  the  court 
found  that  the  petitioners  and  the  female  victims 
are  full-blooded  Indians  and  they  all  reside  at 
Tyonek,  Alaska,  which  is  within  the  limits  of  an 
area  set  aside  for  their  use  by  Executive  Order  No. 
2141,  issued  in  1915.  The  court  concluded  tliat  the 
Tyonek  area  which  it  said:  "*  *  *  is  set  aside  and 
treated  as  Indian  land,  even  though  the  executive 
order  separating  the  land  from  the  public  domain 
fails  to  indicate  its  exact  purpose  *  *  *"  is  "In- 
dian country"  within  the  meaning  of  18  U.S.C., 
1153.  It  further  conchided  that  the  crime  of  stat- 
utory rape  is  not  one  of  those  crimes  within  the 
terms  of  18  U.S.C.,  1153.  On  the  basis  of  these  con- 
clusions the  court  stated:  "Under  the  conditions,  I 
can  see  no  alternative  but  to  order  the  release  of 
the  f>etitioners." 

Executive  Order  No.  2141  of  February  27,  1915, 
withdrew  from  disposal  and  reserved  for  the  use  of 
the  United  States  Bureau  of  Education,  subject  to 
any  existing  vested  right,  an  estimated  25,000  acres 
of  land.  The  Native  Village  of  Tyonek,  which  is 
located  within  the  reservation,  organized  and 
adopted  a  constitution  and  by-laws,  approved  by 
this  Department,  pursuant  to  the  provisions  of  sec- 
tion 16  of  the  act  of  June  18,  1934,  48  Stat.  984,  25 
U.S.C.  476,  as  supplemented  by  the  act  of  June  15, 
1935,  49  Stat.  378,  25  U.S.C.  478  (a) ,  and  the  act  of 
May  1,  1936.  49  Stat.  1250,  25  U.S.C.  473  (a) . 

A  former  Solicitor  of  this  Department  advised 
you  in  a  letter  dated  December  16,  1948,  two  copies 
of  which  are  enclosed,  that  with  respect  to  the  two 
organized  native  Eskimo  villages  or  groups  of  Gam- 
bell  and  Savoonga  located  on  the  island  of  St. 
Lawrence,  which  was  set  aside  as  a  reindeer  station 
by  an  Executive  Order  dated  January  7,  1903: 

"*  *  *  it  would  be  reasonable  to  say  that 
the  two  villages  previously  mentioned  are  'de- 
pendent Indian  communities'  under  section 
1151  (b)  of  the  revised  criminal  code.  Ac- 
cordingly, such  villages  would  constitute  'In- 
dian country'  for  the  jurisdictional  purpyoses 
discussed  in  parts  I,  II  and  III  of  this  letter." 

There  appears  to  be  nothing  to  distinguish  the 
native  village  of  Tyonek  from  the  native  villages 


of  Gambell  and  Savoonga  insofar  as  jurisdictional 
aspects  are  concerned.  Accordingly,  we  think  the 
Court  was  correct  in  holding  the  offenses  took 
place  within  Indian  country  if  the  site  of  the 
offenses  is,  in  fact,  the  native  village  of  Tyonek.  We 
do  not,  however,  consider  the  area  within  that  re- 
served by  Executive  Order  No.  2141,  but  not  within 
the  village  to  be  Indian  country. 

Edmunu  T.  Fritz, 

Deputy  Solicitor. 


Treaty  Right  to  Hunt,  Fish  and  Gather 

Wild  Rice  by  Minnesota  Chippewas  on 

Ceded  Lands  and  Revocation  of  Privileges 

BY  Executive  Order 

July  9,  1957. 

Perry  W.  Morton,  Esquire 
Assistant  Attorney  General 
Lands  Division 
Department  of  Justice 
Washington  25,  D.C. 

Dear  Mr.  Morton: 

This  refers  to  your  letter  dated  June  10,  1957, 
and  prior  correspondence  relating  to  certain  alleged 
violations  of  treaty  rights  claimed  by  the  "Con- 
solidated Chippewa  Tribes  of  Minnesota"  to  hunt, 
fish  and  harvest  wild  rice  (your  reference:  REM: 
MSW  90-2-0-533) . 

The  initial  report  we  received  from  the  Bureau 
of  Indian  Affairs  regarding  these  matters  advised 
us: 

"If  the  tribal  delegates  or  the  U.S.  Attorney 
had  cited  any  specific  treaties  from  which  they 
believed  their  rights  of  hunting,  fishing  or 
gathering  wild  rice  accrued,  we  may  have  been 
able  to  make  comments  or  recommendations. 
We  are  not,  however,  equipped  to  undertake 
the  monumental  task  of  examination  and  re- 
search of  all  the  treaties  to  which  various  bands 
of  Chippewa  were  parties  in  order  to  reach 
any  conclusion  as  to  rights  which  the  Indians 
may  have." 

We  have  since  received  a  supplementary  report 
from  the  Bureau  to  which  was  attached  a  copy  of 
a  memorandum  dated  November  9,  1956,  from  Joe 
E.  Vizenor,  Tribal  Manager  of  the  Minnesota  Chip- 
pewa Tribe  to  the  Superintendent  of  the  Minne- 
sota Indian  Agency.  There  are  enclosed  two  copies 
of  the  memorandum. 
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July  12,  1957 


In  light  of  the  memorandum  from  Mr.  Vizenoi,  it 
appears  that  the  "reservation"  and  "reserved"  areas 
referred  to  in  the  letter  of  October  19,  1956,  from 
the  United  States  Attorney,  referred  to  areas  of  land 
ceded  to  the  United  States  by  the  Minnesota  Chip- 
pewa Indians.  Mr.  Vizenor  refers  specifically  to 
Article  V  of  the  Treaty  of  July  29,  1837,  7  Stat. 
536,  which  provides: 

"The  privilege  of  hunting,  fishing,  and 
gathering  the  wild  rice,  upon  the  lands,  the 
rivers  and  the  lakes  included  in  the  territory 
ceded,  is  guaranteed  to  the  Indians,  during  the 
pleasure  of  the  President  of  the  United  States." 

The  privilege  granted  by  Article  V  of  the  Treaty 
was  revoked  by  Executive  Order  of  February  6, 
1850,  which  reads: 


sented  by  the  tribal  representatives  to  the  United 
States  Attorney  you  will  not  take  action  until  a  spe- 
cific case  or  cases  are  properly  presented.  Accord- 
ingly, we  are  advising  the  Bureau  of  Indian  Affairs 
that  no  action  by  your  Department  will  be  re- 
quested in  connection  with  Chippewa  fishing,  hunt- 
ing and  wild  rice  rights,  unless  a  complete  report 
of  the  facts  in  each  case  which  warrants  your  action 
is  furnished  us.  We  are  suggesting  that  they  inform 
the  Minnesota  Chippewa  Tribe  of  the  foregoing 
conclusions.  If  any  such  cases  are  presented  for  re- 
ferral to  you  we  shall,  upon  transmitting  them, 
furnish  our  views  as  to  the  applicable  treaties, 
agreements,  statutes  and  related  legal  materials. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


"The  privileges  granted  temporarily  to  the 
Chippewa  Indians  of  the  Misssissippi,  by  the 
Fifth  Article  of  the  Treaty  made  with  them  on 
the  29th  of  July  1837,  'of  hunting,  fislring  and 
gathering  the  wild  rice,  upon  the  lands,  the 
rivers  and  the  lakes  included  in  the  territory 
ceded'  by  the  treaty  to  the  United  States;  and 
the  right  granted  to  the  Chippewa  Indians  of 
the  Mississippi  and  Lake  Superior,  by  the 
Second  Article  of  the  treaty  with  them  of 
October  4th,  1842,  of  hunting  on  the  territory 
which  they  ceded  by  that  treaty,  'with  the 
other  usual  privileges  of  occupancy  until  re- 
quired to  remove  by  the  President  of  the 
United  States,'  are  hereby  revoked:  and  all  of 
the  said  Indians  remaining  on  the  lands  ceded 
as  aforesaid,  are  required  to  remove  to  their 
unceded  lands."  (Kappler,  Indian  Affairs,  Laws 
and  Treaties,  Vol.  V,  p.  663.) 

With  respect  to  the  rights  of  the  Minnesota  Chip- 
pewas  to  hunt  and  fish  within  the  present  liinits  of 
their  several  reservations,  these  rights  would  appear 
to  be  subject  to  state  law  pursuant  to  the  act  of 
August  15,  1953,  67  Stat.  588;  18  U.S.C.  1162  (b)  ,  28 
U.S.C.  1360,  in  the  absence  of  any  right,  piivilege 
or  immunity  afforded  under  Federal  treaty,  agree- 
ment or  statute  with  respect  to  hunting,  trapping 
or  fishing,  or  the  control,  license  or  regulation 
thereof.  See  Klamath  &  Modoc  Tribes  v.  Maison, 
139  Fed.  Supp.  634  (D.C.  Oregon  1956). 

An  examination  of  all  the  possibly  pertment 
treaties  with  the  Chippewa  to  determine  their  hunt- 
ing and  fishing  rights  on  their  reservations  would 
be  a  major  research  project.  This  does  not  appear 
justified  on  the  basis  of  the  generalized  complaints 
reported  by  the  United  States  Attorney.  We  under- 
stand that  as  no  particular  case  or  cases  were  pre- 
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Indian  Lands:  Descent  and  Distribution:  Generally 
—Indian  Tribes:  Particular  Tribes:  Five  Civil- 
ized Tribes 

The  property  comprising  the  restricted  estate  of  a 
Five  Tribes  Indian  decedent  continues  restricted 
and  subject  to  the  jurisdiction  of  the  Secretary 
of  the  Interior  only  so  long  as  belonging  to  In- 
dian heirs  of  one-half  or  more  Indian  blood 
computed  from  the  final  rolls  of  the  Five  Civil- 
ized Tribes  pursuant  to  the  act  of  August  4,  1947 
(61  Stat.  731). 

Indian  Tribes:  Membership— Indian  Tribes:  Par- 
ticular Tribes:  Five  Civilized  Tribes— Secretary 
of  the  Interior 

The  authority  of  the  Commission  to  the  Five  Civil- 
ized Tribes  and  of  the  Secretary  of  the  Interior 
to  strike  names  from  the  rolls  of  the  Five  Civil- 
ized Tribes,  after  notice  and  an  opportunity  to 
be  heard,  continued  to  March  4,  1907,  when  the 
rolls  were  closed. 

Indian  Tribes:  Membership— Indian  Tribes:  Par- 
ticular Tribes:  Five  Civilized  Tribes— Secretary 
of  the  Interior 

The  fact  that  an  heir  who  was  enrolled  with  the 
Creek  Tribe  of  the  Five  Civilized  Tribes  had  re- 
ceived an  allotment  of  land  with  another  tribe 
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of  Indians  justified  action  by  the  Commission  to 
the  Five  Civilized  Tribes  and  the  Secretary  ot  the 
Interior  striking  the  heir's  name  trom  the  Creek 
roll,  which  action  was  final  after  the  passage  of 
the  act  of  April  26,  1906   (34  Stat.  137) . 

Memorandum 

To:  Secretary  of  the  Interior 

From:        Solicitor 

Subject:     Distribution  of  the  estate  of  Buster  Chis- 

holm,   deceased   full-blood  Cherokee   en- 

rollee  No.   16300 

In  a  memorandum,  dated  June  7,  1957,  the 
Deputy  Solicitor  of  this  office  informed  you  of  the 
entry  by  the  County  Court  of  Okfuskee  County, 
Oklahoma,  of  that  Court's  decree  in  the  above 
estate,  whereby  the  decedent's  entire  estate,  valued 
approximately  at  $90,000,'  was  determined  to  pass 
to  the  decedent's  father,  William  Chisholm,  an 
incompetent.  It  was  pointed  out  in  the  memoran- 
dum that  if  William  Chisholm  is  restricted  his 
inheritance  woidd  remain  under  the  supervision  of 
the  Department,  and  would  not  be  distributed  to 
his  guardian  because  of  an  apparently  fatal 
jurisdictional  deficiency  in  the  guardianship  pro- 
ceedings.- Moreover,  if  the  pro]>erty  is  restricted, 
the  Deputy  Solicitor  stated  that  certain  fees  of  the 
administrator  and  of  his  attorney,  allowed  in  sub- 
stantial sums  by  the  County  Court,  woidd  be  sub- 
ject to  consideration  and  allowance  in  reasonable 
amounts  by  the  Area  Office,  Bureau  of  Indian 
Affairs,  rather  than  in  the  amounts  fixed  by  the 
County  Court. 

The  question  whether  William  Chisholm  is  a 
restricted  Indian  was  not  resolved  in  this  office's 
memorandum  of  June  7,  1957,  but  it  was  noted  that 
the  Regional  Solicitor,  Tulsa,  Oklahoma,  had  been 
requested  to  submit  his  views  on  that  matter.  The 
Regional  Solicitor's  views,  embodied  in  a  memo- 
randum dated  June  13,  1957,  are  attached.  It 
should  be  stated  at  this  point  that  the  answer  to  the 
crucial  question  whether  William  Chisholm  is  or 
is   not    restiicted,    and    consequently   whether   this 


"•  The  estate  of  Buster  Chisholm  represents  for  the  most 
part  that  decedent's  inheritance  from  his  prior  deceased  wife, 
Martha  Jackson  Chisholm,  a  fuU-blotxl  Creek  Indian,  whose 
estate  was  the  subject  of  Solicitor's  opinion  (64  I.D.  17)  ap- 
proved by  the  Secretary  of  the  Interior  on  January  4,  1957. 

''The  apparent  defect  in  this  respect  stems  from  the  lack 
of  service  of  written  notice  of  the  pendency  of  the  guardian- 
ship proceedings  upon  the  Superintendent  (Area  Director) 
for  the  Five  Civilized  Tribes,  pursuant  to  the  provisions  of 
section  3  of  the  act  of  August  4,  1947  (61  Stat.  731)  .  Such 
defect  would  require  further  consideration  only  in  the  event 
it  is  determined  that  William  Chisholm  is  a  restricted  Five 
Tribes  Indian. 


Department  would  exercise  supervision  over  his 
inheritance  and  consider  the  payment  of  fees  al- 
lowed by  the  County  Cotu  t,  hinges  tipon  an  essen- 
tial precedent  determination  whether  William 
Chisholm  possesses  one-half  or  more  Indian  blood 
of  the  Five  Civilized  Tribes,  pursuant  to  the  re- 
quirements of  the  act  of  August  4,  1947,  supra. 
Moreover,  in  determining  or  computing  his  Indian 
blood  in  that  respect,  there  must  be  considered 
Section  2  of  the  1947  act  reading  as  follows: 

"Sec.  2.  In  determining  the  (luantiun  of 
Indian  blood  of  any  Indian  heir  or  devisee, 
the  final  rolls  of  the  Five  Civilized  Tribes  as  to 
such  heir  or  devisee,  if  enrolled,  shall  be  con- 
clusive of  his  or  her  tjuantum  of  Indian  blood. 
If  unenrolled,  his  or  her  degree  of  Indian 
blood  shall  be  computed  from  the  nearest 
enrolled  paternal  and  maternal  lineal  ances- 
tors of  Indian  blood  enrolled  on  the  final  rolls 
of  the  Five  Civilized  Tribes." 

An  answer  to  the  cjuestion  whether  William  Chis- 
holm is  enrolled  within  the  terms  of  the  first  sen- 
tence of  the  above-quoted  provisions  of  Section  2 
would  appear  to  be  decisive  of  the  question 
whether  he  is  a  lestricted  Indian.  This  is  so  because, 
on  the  basis  of  a  finding  that  William  Chisholm  is 
unenrolled,  the  second  sentence  of  Section  2  of 
the  1947  act  could  apply  only  where  Indian  blood 
can  be  computed  from  his  enrolled  paternal  and 
maternal  lineal  ancestors,  none  of  whom  appears 
to  be  on  the  rolls. 

It  is  reported  that  William  Chisholm,  applying 
under  the  name  of  "Willie  Chisholm,"  was  enrolled 
by  the  Commission  to  the  Five  Civilized  Tribes, 
hereafter  referred  to  as  the  Commission,  with  the 
Creek  tribe  as  a  one-half  blood  Indian  opposite 
No.  9295.  That  enrollment  was  approved  by  the 
Secretary  of  the  Interior  on  November  14,  1902. 
Subsequently,  on  August  9,  1904,  through  the  con- 
joint action  of  the  Commission  and  the  Secretary 
of  the  Interior,  Willie  Chisholm's  name  was 
stricken  from  the  Creek  roll.  This  action  was  taken 
on  the  specific  ground  that  William  (Willie) 
Chisholm  had  been  allotted  lands  as  Absentee 
Shawnee  Allottee  No.  40,  which  lands  were  sold 
under  a  deed  approved  by  the  Department  on 
October  17,  1901.  The  action  striking  Willie  Chis- 
holm's name  from  the  roll  was  taken  after  he  had 
been  advised  by  a  registered  letter  from  the  Com- 
mission, the  receipt  of  whicli  by  him  is  evidenced 
by  a  rettirn  registry  receipt,  that  he  was  allowed 
thirty  days  from  the  date  of  the  Commission's  letter 
to  show  cause  why  his  name  should  not  be  stricken 
from  the  roll  for  the  reasons  stated.  Apparently  no 
action  was  taken  by  Willie  Chisholm,  or  by  any- 
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one  in  his  behalf,  after  the  receipt  of  the  Com- 
mission's letter. 

It  is  the  view  of  the  Regional  SoUcitor  that 
Willie  Chisholm,  having  been  allotted  lands  as 
Absentee  Shawnee  Allottee  No.  40,  afforded  no 
legal  basis  for  the  action  of  the  Commission  and 
the  Secretary  of  the  Interior  in  striking  his  name 
from  the  Creek  roll.  Accordingly,  the  Regional 
Solicitor  has  recommended  that  the  action  of  strik- 
ing Willie  Chisholm's  name  should  be  regarded  as 
a  nullity,  and  that  his  name  should  be  treated  as 
still  upon  the  final  Creek  roll  for  all  purposes.  This 
office  cannot  agree  with  those  recommendations. 

Pursuant  to  the  authority  of  various  acts  of  Con- 
gress, the  Commission  prepared  rolls  of  members 
of  the  Five  Civilized  Tribes,  which  rolls  in  turn 
were  submitted  to  the  Secretary  of  the  Interior  for 
approval.^  Moreover,  by  Section  21  of  the  act  of 
June  28,  1898,  the  Commission  was  required  to  in- 
vestigate the  right  of  persons  whose  names  are 
found  on  the  rolls,  and  to  make  correct  rolls  of  the 
citizens  by  blood  "eliminating  from  the  tribal  rolls 
such  names  as  may  have  been  placed  thereon  by 
fraud  or  without  authority  of  law,  enrolling  such 
only  as  may  have  lawful  right  thereto  *  *  *."  It 
is  apparent  that  the  authority  of  the  Commission 
and  of  the  Secretary  of  the  Interior  to  consider 
and  approve  enrollments  and  to  strike  the  names 
of  persons  not  entitled  to  be  shown  on  the  rolls, 
constituted  joint  action  by  them,  as  is  demonstrated 
in  the  present  case.  Moreover,  upon  the  termina- 
tion by  Congress  of  the  Commission  on  July  1, 
1905,''  the  Congress  subsequently  provided  ■'''  that 
on  and  after  July  1,  1905,  all  of  the  powers  there- 
tofore granted  to  the  Commission  were  conferred 
upon  the  Secre^tary  of  the  Interior.  The  Secretary's 
authority  over  Five  Tribes  enrollments,  including 
the  Commission's  power  in  that  respect,  bestowed 
upon  the  Secretary  by  the  1905  act,  continued  un- 
til the  rolls  were  closed  on  March  4,  1907,  when 
the  Secretary's  jurisdiction  in  that  respect  ceased.*^ 

The  authority  mentioned  above  to  investigate 
enrollments  and  to  strike  or  eliminate  names  placed 
on  the  rolls  is  clearly  established  where  the  striking 
was  accomplished  after  notice  of  such  intended 
action  and  an  opportunity  was  given  to  be  heard, '^ 
as  was  done  in  the  present  case.  However,  as  stated 
above,  the  view  has  been  offered  that  the  reason 
given  for  striking  the  name  of  Willie  Chisholm 
from  the  Creek  roll  was  outside  the  statutory  basis 
for  striking,  i.e.,  enrollments  procured  "by  fraud 

=•  Acts  of  June  28.  1898  (.SO  Stat.  495,  503)  .  March  1,  1901 
{M  Stat.  861,  870). 

'Act  of  April  21,  1904   (3.3  Stat.  189,  204)  . 

"^  Act  of  March,  1905   (33  Stat.  1048,  1060)  . 

«Sec.  2,  Act  of  April  26,  1906   (34  .Stat.  137,  138)  . 

'  United  States  ex  rel.  Lowe  v.  Fisher,  223  U.S.  95   (1912) . 


or  without  authority  of  law."  Neither  the  Commis- 
sion nor  the  Secretary  of  the  Interior  apparently 
deemed  it  necessary  to  pass  specifically  upon  the 
possibility  that  fraud,  as  defined  in  its  constructive 
sense,*  may  have  been  present  because  of  the  appar- 
ent failure  of  Willie  Chisholm  to  advise  the  enroll- 
ing autliorities  that  he  had  been  allotted  lands, 
which  he  sold,  as  Absentee  Shawnee  Allottee  No.  40. 
However,  upon  learning  of  such  facts  the  Commis- 
sion and  the  Secretary  of  the  Interior  regarded  those 
factors  as  a  sufficient  basis  for  str<iking  Willie  Chis- 
holm's name  from  the  Creek  rolls,  and  ordered  the 
Creek  allotment  deeds,  wliich  had  been  executed 
and  approved,  but  not  delivered  to  him,  canceled. 

No  basis  is  seen  whereby  this  Department  could 
or  should  attempt  to  set  aside  the  Departmental 
action  taken  over  fifty-two  years  ago,  striking  Willie 
Chisholm's  name  from  the  Creek  rolls.  Aside  from 
a  limitation  in  Section  1  of  the  act  of  April  26, 
1906,  supra,  which  would  appear  to  bar  a  move  at 
tliis  time  to  reopen  any  Five  Tribes  enrollment 
case,''  the  Secretary  of  the  Interior  had  also  lost 
jurisdiction  to  correct  or  revise  the  rolls  at  any 
time  after  March  4,  1907.^"  Thus,  it  ds  believed  that 
the  action  taken  on  August  9,  1904,  striking  Willie 
Chisholm's  name  from  the  Creek  roll  is  correct  and 
cannot  be  disturbed.  The  action  taken  in  that  re- 
spect was  expressly  noted  at  that  time  as  being  in 
accord  with  Departmental  precedent,"  and  trans- 
actions based  on  similar  actions  have  had  the  sup- 
port of  judicial  decisions.^^  In  fact,  the  Mandler 
case  involved  circumstances  closely  similar  to  those 
involving  Willie  Chisholm.  The  Indian  there  con- 
cerned had  likewise  received  an  Absentee  Shawnee 
allotment,  after  which  a  Creek  allotment  was  made 
to  her.  Uf>on  learning  of  the  Shawnee  allotment, 
action  was  likewise  taken  by  the  Commission  and 
the  Secretary  of  the  Interior,  striking  the  Indian's 
name  from  the  Creek  rolls  and  canceling  the  Creek 
allotment  and  deed.  The  court,  on  rehearing,  re- 
ferred to  Sections  3  and  28  of  the  Creek  agreement, 


"Blacks  Law  Dictionary    (3rd  Ed.)    p.  813. 

""Sec.  1  *  *  *  and  no  motion  to  reopen  or  reconsider  any 
citizenship  case,  in  any  of  said  tribes,  shall  be  entertained 
unless  filed  with  the  Commissioner  of  the  Five  Civilized 
Tribes  within  sixty  days  after  the  date  of  the  order  or  de- 
cision sought  to  be  reconsidered  except  as  to  decisions  made 
prior  to  the  passage  of  this  Act,  in  which  cases  such  motion 
sliall  he  made  within  sixty  days  after  the  passage  of  this 
Act  *  *  *."  (Underscoring  supplied.) 

'"Sec.  2,  act  of  April  20,  1906  (34  Stat.  137):  Lowe  v. 
Fisher,  supra. 

"  Sallie  Lewis  (letter  dated  February  5  1904,  letter  book, 
pp.  173-180). 

'-Mandler  et  al.  v.  United  Stales,  49  F.  (2d)  201  (CCA- 
10th.  1931)  ,  rehearing  denied,  52  F.  (2d)  713  (1931)  ;  see 
also  Kemoliah,  et  al.  v.  Shaffer  Oil  Company,  et  al.,  38  F. 
(2d)  665  (D.C.N. D.  Okla.,  1930)  ,  affirmed.  Tiger  v.  Twin 
State  Oil  Company,  et  al.,  48  F.   (2d)    509   (CCA-lOth,  1934) . 
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ratified  and  confirmed  by  the  act  of  March  1,  1901,^ '■ 
and  then  reached  the  following  conclusion: 

"We  think  that  it  was  the  intent  of  the 
treaty  provisions,  referred  to  above,  to  exclude 
Indians  who  had  received  allotments  as  mem- 
bers of  other  tribes.  If  this  be  true,  when  the 
Interior  Department  allotted  a  tract  of  land 
to  Nan-pe-chee  Polecat  as  an  absentee  Shaw- 
nee and  issued  a  patent  therefor  to  her,  it 
exhausted  its  power  in  the  premises.  Any  subse- 
quent allotment  to  her  as  a  member  of  any 
other  Indian  tribe  was  without  authority  of 
law,  void,  and  subject  to  collateral  attack." 
(p.  714) 

Thus,  it  would  apf>ear  that  when  an  allotment 
was  made  to  William  (Willie)  Chisholm  as  Absen- 
tee Shawnee  No.  40,  his  subsequent  enrollment  as 
a  Creek  and  the  consequent  allotment  of  Creek 
lands  to  him  were  improper.  Accordingly,  the 
action  of  striking  Willie  Chisholm's  name  from 
the  Creek  roll  appears  to  have  been  the  lawfid 
exercise  in  the  circumstances  of  authority  vested 
in  the  Commission  and  the  Secretary  of  the  Interior. 
It  is  recommended  that  the  joint  action  of  the  Com- 
mission and  the  Secretary  of  the  Interior  in  that 
respect  be  not  disturbed. 

From  the  foregoing,  it  seems  clear  to  us  that  the 
name  of  William  (Willie)  Chisholm  cannot  be  re- 
garded as  appearing  on  the  final  rolls  of  the  Five 
Civilized  Tribes. i*  Accordingly,  under  the  pro- 
visions of  the  1947  act,  supra,  the  property  in- 
herited by  William  Chisholm  from  the  estate  o\ 
Buster  Chisholm  is  not  subject  to  Federal  restric- 
tions. It  follows  that  the  Area  Director  should 
proceed  with  the  distribution  of  the  Buster  Chis- 
holm estate  accordingly.  It  is  so  recommended. 

Elmer  F.  Bennett, 

Solicitor 


"  (.'51  Stat.  86L  862,  869).  "All  lands  of  said  tribe,  except 
as  herein  provided,  shall  be  allotted  among  the  citizens  of  the 
tribe  by  said  commission  so  as  to  give  each  an  equal  share 
of  the  whole  in  value,  as  nearly  as  may  be  *  •  *  (Sec.  3)  . 
"No  person,  except  as  herein  provided,  shall  be  added  to 
the  rolls  of  citizenship  of  said  tribe  after  the  date  of  this 
agreement,  and  no  person  whomsoever  shall  be  added  to 
said  rolls  after  the  ratification  of  this  agreement  *  *  *" 
(Sec.    28). 

"  On  the  final  Creek  roll  by  blood,  authorized  to  be 
printed  by  the  act  of  June  21,  1906  (.B4  Stat.  325,  340)  ,  the 
following  notation  appears  opposite  the  number  (9295)  , 
which  had  been  assigned  to  Willie  Chisholm,  "Stricken  from 
roll." 


Approved:  July  12,  1957 

Fred  A.  Seaton 
Secretary  of  the  Interior 


Construction  of  a  Contract  for  the 
Sale  of  Indian  Timber 

64  I.D.  305 

M-36461  July  22,  1957. 

Indian  Lands:  Timber— Indians:  Contracts 

Where  a  contract  for  the  sale  of  Indian  timber, 
pursuant  to  either  Section  7  or  8  of  the  act  of 
June  25,  1910,  36  Stat.  857,  25  U.S.C.  406  or 
407,  is  supported  by  adequate  consideration,  no 
new  consideration  is  required  to  support  a  change 
in  price  or  ratio  pursuant  to  a  redetermination 
of  price  or  ratio  clause  contained  in  the  contract. 
Consideration  adequate  for  the  original  contract 
is  sufficient  to  support  several  distinct  stipulations 
by  either  party  to  do,  or  refrain  from  doing, 
further  acts. 

Indian  Lands:  Timber— Indians:  Contracts— Secre- 
tary of  the  Interior 

Where  a  contract  for  the  sale  of  Indian  timber 
authorizes  the  Secretary  to  redetermine  stumpage 
prices  upon  a  finding  of  changed  conditions, 
the  Secretary  has  broad  discretion  to  consider 
those  factors  and  use  those  tests  and  methods  of 
valuation  which  a  capable  and  prudent  business 
man  would  use. 

Indians:  Contracts— Indian  Lands:  Timber 

Contracts  for  the  sale  on  any  Indian  allotment  or 
on  unallotted  tribal  lands  pursuant  to  Sections 
7  and  8  of  the  act  of  June  25,  1910,  36  Stat.  857, 
25  U.S.C.  406  and  407,  are  not  public  contracts 
so  as  to  be  subject  to  all  the  special  laws  per- 
taining to  such  contracts. 

Metnoranclum 

To:  Commissioner  of  Indian  Affairs 

From:       Solicitor 

Subject:  Construction  of  the  contract  with  Aloha 
Lumber  Company  for  the  sale  of  timber 
on  the  Taholah  Logging  Unit,  approved 
May  12,  1950 

Your  office  has  requested  an  opinion  as  to  the 
factors  which  may  be  taken  into  consideration  by 
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the  Secretary  of  the  Interior  and  his  staff  in  estab- 
lishing new  percentage  ratios  between  stumpage 
rates  and  die  Puget  Sound— Grays  Harbor  log  prices 
under  par.  10  of  the  subject  contract  No.  1—101— 
Ind— 1766  for  the  sale  of  Indian  timber  on  the 
TaJholah  Logging  Unit,  approved  May  12,  1950. 

A  question  has  been  raised  as  to  the  legality  of 
the  Secretary's  handling  of  an  interest  factor  on 
money  advanced  to  the  Indian  sellers  prior  to  the 
harvesting  of  their  timber  by  the  purchaser.  The 
questioned  action  was  taken  in  the  process  of  his 
redetermination  of  tlie  price  and  the  establish- 
ment of  a  ratio  for  automatic  quarterly  readjust- 
ments thereafter  pursuant  to  paragraph  10  of  the 
contract.  At  the  risk  of  over-simplification,  and 
confining  our  discussion  to  one  type  of  stimipage, 
a  reading  of  the  subject  contract  shows  that  the 
parties  agreed  upon  a  price  of  $9.75  for  Western 
red  cedar  for  the  quarterly  period  ending  March 
31,  1950  (Par.  6)  .  It  was  also  agreed  that  the 
published  average  price  for  Western  red  cedar 
logs  for  the  same  period  was  $48.52  per  unit  (Par. 
7) .  It  was  the  purpose  of  the  contract  that  the 
original  price  for  Western  red  cedar  stumpage 
would  be  changed  each  quarter  so  as  to  retain  the 
same  relationship  to  the  published  prices  for  logs 
no  matter  how  much  the  latter  changed  quarterly. 
This  was  set  out  as  a  "ratio,"  expressing  mathe- 
matically the  relationship  of  the  agreed  price  of 
stumpage  to  the  published  price  of  logs,  which 
ratio  as  of  the  date  of  the  original  period  was  22%. 

The  parties  further  agreed— the  parties  being  the 
Indians  and  the  lumber  company— that  if  the 
Secretary  of  the  Interior  should  find  upon  review 
that  the  "character  of  the  operation,  changes  in 
marketing  conditions  or  technological  develop- 
ments" had  altered  the  situation  to  such  extent 
as  to  impress  the  Secretary  with  the  desirability 
of  changing  the  ratio,  he  should  proceed  to  estab- 
lish a  new  ratio  upon  thirty  days  notice  to  the 
lumber  company. 

The  exact  language  of  paragraph  10  of  the  sub- 
ject contract  reads  as  follows: 

"THE  SECRETARY  OF  THE  INTERIOR 
OR  HIS  DULY  AUTHORIZED  REPRESEN- 
TATIVE may,  upon  his  own  initiative,  or 
upon  submission  by  the  Purchaser  of  evidence 
satisfactory  to  the  Secretary  or  such  representa- 
tive, review  the  stumpage  rates  established  by 
the  procedure  set  forth  in  Sections  6  to  9  in- 
clusive. If,  as  a  result  of  such  review,  the 
Secretary  or  such  representative  finds  that  the 
character  of  the  operation,  changes  in  market- 
ing conditions,  or  technological  developments, 
have  altered  the  situation  to  such  an  extent 
that  a  change  in  the  existing  ratios  between 


stumpage  rates  and  the  Grays  Harbor-Puget 
Sound  log  prices  apf>ears  warranted,  he  shall 
give  thirty  days  notice  to  the  Purchaser  of  his 
intention  to  establish  new  percentage  ratios 
between  stumpage  rates  and  the  Grays  Harbor- 
Puget  Sound  log  prices  during  whicli  time  the 
Purchaser  may  consult  with  the  Secretary  or 
such  representative;  PROVIDED  that  the  re- 
quirements of  notice  in  this  section  shall  be 
satisfied  when  the  new  ratios  established  under 
its  authority  are  made  effective  upon  the  first 
day  of  the  quarterly  period  which  is  not  less 
than  thirty  clays  following  notice  by  the  Secre- 
tary or  such  representative  to  the  Purchaser 
that  he  intends  to  proceed  under  the  author- 
ity of  this  Section  to  change  such  ratios.  The 
ratios,  however,  for  any  species  of  sawtimber 
shall  not  be  changed  oftener  than  once  in  any 
calendar   year." 

Paragraph  10  of  the  contract  authorizes  the 
Secretary  or  his  representative  to  review  the  char- 
acter of  the  operation,  marketing  conditions  or  the 
technological  status  of  the  industry  to  determine 
whether  changes  of  such  an  extent  have  taken 
place  as  to  warrant  the  setting  of  a  new  percentage 
ratio  between  the  value  of  the  stumpage  and  the 
published  Grays  Harbor-Puget  Sound  log  prices. 
There  arises  the  question  of  what  cost  items  in  the 
spread  between  the  value  of  the  stumpage  and  log 
prices  the  Secretary  may  take  into  consideration  in 
determining  a  new  ratio.  Is  the  Secretary  limited  to 
factors  related  to  changes  in  the  character  of  the 
operation,  marketing  conditions  or  technological 
developments?  We  believe  not. 

The  contractual  plan  for  redetermination  of  price 
contemplates  a  two  step  procedure.  First  the  Secre- 
tary must  make  a  finding  that  significant  changes 
having  to  do  with  the  character  of  the  operation, 
marketing  conditions  or  technological  developments 
have  taken  place.  Here,  without  argument,  he  is 
limited  to  the  consideration  of  the  events  germane 
to  these  stated  classes.  Once  the  Secretary  has  satis- 
fied himself  that  changes  of  such  type  and  of  suffi- 
cient magnitude  have  occuiTcd,  he  is  authorized  to 
take  the  second  step,  namely,  to  redetermine  a  new 
ratio  between  the  fair  value  of  the  stumpage  and 
the  published  price  of  logs.  In  carrying  out  this  re- 
sponsibility the  Secretary  is  acting  as  the  freely 
chosen  arbiter  of  both  parties  to  the  contract— one 
of  whom  is  the  buyer  of  the  stumpage  and  the  other 
the  seller. 

There  seems  no  doubt  that  the  Secretary,  in  the 
exercise  of  reasonable  discretion,  can  take  the  in- 
terest factor  into  account  in  determining  whether 
changes  in  the  specified  conditions  "have  altered 
the  situation  to  such  an  extent  tliat  a  change  in  the 
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existing  ratios  *  *  *  appears  warranted  *  *  *." 
Thus  he  can  refuse  altogether  to  establish  new 
ratios  because  of  an  interest  factor  or  any  other 
reasonable  consideration  bearing  on  the  fairness  of 
the  existing  ratios  to  the  contracting  parties.  To 
construe  the  Secretary's  authority  under  Section  10 
to  permit  him  discretion  to  refuse  any  relief  what- 
ever on  unspecified  but  reasonable  grounds,  and 
then  to  construe  the  remainder  of  Section  10  so  nar- 
rowly as  to  exclude  these  same  grounds  from  con- 
sideration in  fixing  the  degree  of  relief,  can  only 
have  harsh  and  unreasonable  consequences.  The 
law  favors  an  interpretation  which  is  fair  and  reas- 
onable to  one  which  leads  to  harsh  or  unreasonable 
results.  Restatement,  Contracts,  Sec.  236(a).  Writ- 
ten contracts  are  to  be  interpreted  as  a  whole. 
Supra  Sec.  235  (c). 

We  see  no  reason  to  believe  that  the  Secretary 
may  not  use  any  tests  of  value  which  a  reasonable 
man,  acquainted  with  the  marketing  of  stumpage, 
could  be  expected  to  use  under  the  circumstances. 
Of  course,  his  actions  may  not  be  arbitrary  or 
capricious.  He  exercises  an  informed  discretion.  The 
law  is  not  unfamiliar  with  the  pratcice  of  setting 
fair  values,  (cf.  In  re  Cuellette,  98  F.  Supp.  941.) 
The  Secretary  in  his  redetermination  of  the  price 
ratios  will  be  here  guided  by  those  tests  and  meth- 
ods of  valuation  which  a  capable  and  prudent 
business  man  would  use.  The  Secretary  may  ap- 
proach the  pricing  problem  exactly  as  his  office  did 
in  determining  the  original  ratio  or  he  may  employ 
more  recent  methods  of  appraisal  and  pricing.  He 
may  determine  the  ratio  and  from  i.t  determine  the 
price  for  the  quarter  then  involved  or  he  may  deter- 
mine the  then  fair  price  and  fix  the  ratio.  Either 
way  the  price  will  continue  to  change  as  the  ratio 
changes.  There  is  no  reason  why  he  need  repeat 
any  errors  of  computation  which  may  have  crept  in- 
to the  original  negotiations  or  fail  to  take  advantage 
of  later  information  or  improvements  in  pricing 
techniques.  This  construction  of  the  contract  per- 
mits the  Secretary  to  take  into  consideration  the 
cost  of  interest  involved  in  making  payments  in 
advance  of  cutting  to  the  sellers  of  the  stumpage 
whether  this  item  of  cost  was  reflected  in  the  orig- 
inal price  or  not. 

A  further  question  has  been  raised  as  to  whether 
there  need  be  new  consideration  passing  between 
the  parties  in  connection  with  the  use  of  a  cost  item 
not  used  in  the  original  pricing.  We  know  of  no 
legal  theory  which  would  require  a  new  consider- 
ation to  support  such  a  change  in  the  pricing 
formula  used  in  the  redetermination  of  price  in 
this  type  of  contract.  Of  course  the  contract  itself 
had  to  be  supported  by  consideration.  The  contract 
contains  mutual  promises  which  bring  it  within  the 
general   rule   "that  a  promise  by  one   party  is  a 


sufficient  consideration  for  a  promise  by  the  ad- 
verse party.  "  (cf.  12  Am.  jur..  Contract,  i<  113.)  It 
is  also  clear  that  the  consideration  passing  between 
the  parties  and  supporting  the  original  contract  is 
sufficient  to  support  their  agreement  to,  in  effect, 
abide  by  the  redetermination  of  a  new  ratio  which 
may  result  in  advantages  or  disadvantages  to  either 
side.  The  general  principle  is  well  understood:  "The 
single  consideration  of  paying  a  specified  sum  of 
money  by  one  party  to  a  contract  is  sufficient  to 
supp)ort  several  distinct  stipulations  by  the  other 
party  to  do,  or  refrain  from  doing,  certain  things, 
and  it  is  unnecessary  to  repeat  in  every  paragraph 
of  the  contract  that  such  stipulations  are  entered 
into  for  the  consideration  once  expressed."  (12  Am. 
Jin.,  Contracts  119.) 

It  is  therefore  our  opinion  that  the  Secretary 
legally  took  into  consideration  interest  on  funds 
required  by  the  contract  to  be  advanced  by  the 
purchaser  to  the  seller.  In  fact  it  is  arguable  that 
a  failure  to  take  this  interest  factor  into  account 
would  have  given  tlie  pmchaser  grounds  to  com- 
plain of  arbitrary  and  capricious  action  by  the 
Secretary  in  his  role  of  "arbiter"  of  the  redeter- 
mined ratio.  This  is  true  whether  these  contracts 
are  considered  "in  the  nature  of  public  contracts" 
or  purely  as  private  contracts  between  the  Indians 
as  sellers  and  the  lumber  company  as  purchasers 
subject  to  a  statutory  approval  by  the  Secretary  in 
his  role  as  trustee  of  the  economic  resources  of  the 
Indians  involved. 

It  is  our  further  opinion  that  as  a  matter  of  law 
these  contracts  are  not  public  contracts  so  as  to  be 
subject  to  the  special  laws  pertaining  to  such  con- 
tracts. Contracts  other  than  public  contracts  are 
governed  by  the  general  law  of  contracts  as  modified 
by  particular  statutory  requirements.  The  Supreme 
Court  and  other  federal  courts  have  consistently 
held  that  Indian  timber  sales  contracts  under  25 
U.S.C.  Sec.  406  and  407  are  not  "public  contracts." 
The  leading  case  is  United  States  v.  Algoma  Lumber 
Company,  305  U.S.  415  (1939)  .  On  the  basis  of  the 
Algoma  case  we  conclude  that  the  United  States  is 
technically  not  a  "party"  to  this  type  of  contract 
and  that  a  contract  to  which  the  United  States  is 
not  a  party  is  not  a  "public  contract."  The  principle 
of  the  Algoma  case  was  followed  by  the  Circuit 
Court  of  Appeals,  Eighth  Circuit,  in  Farm  Security 
Administration  v.  Herren,  165  F.  (2d)  554  (1948) , 
and  again  in  Waterman  S.  S.  Corporation  v.  Land, 
151  F.  (2d)  292  (1945) ,  reversed  on  other  grounds, 
327  U.S.  540.  The  Attorney  General's  office  by  letter 
to  the  Secretary  of  the  Interior  dated  April  17, 
1912,  ruled  that  contracts  for  the  sale  of  timber 
under  authority  of  section  7  of  the  Act  of  June  25, 
1910,  supra,  "are  solely  for  the  benefit  of  the  In- 
dian and  are  in  no  wise  contracts  'on  behalf  of  the 
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Government'  *  *  *."  This  ruling  is  understood  to 
mean  that  these  timber  contracts  are  not  public 
contracts. 

Whether  or  not  the  subject  contract  is  in  the 
nature  of  a  public  contract,  we  believe  that  in  the 
establishment  of  new  percentage  ratios  between 
stumpage  rates  and  the  Grays  Harbor-Puget  Sound 
log  prices  no  additional  consideration  need  be 
found  to  pass  between  the  parties  to  support  the  re- 
adjustment of  price  and  ratio,  for  the  contract  as 
executed  was  supported  by  adequate  consideration. 
The  sole  responsibility  of  the  Secretary  is  to  fulfill 
his  contractual  role  as  "arbiter"  of  the  new  ratio  in 
accordance  with  well-established  rules  of  law  gov- 
erning similar  contracts  between  private  parties 
and  those  principles  of  economics  which  would 
guide  an  informed  business  man  in  similar  circum- 
stances. 

It  is  of  course  manifest  that  this  opinion  relates 
only  to  the  legal  authority  for  the  actions  taken 
and  does  not  undertake  to  state  the  technical  and 
policy  considerations  which  entered  into  the  ad- 
ministrative decisions  concerned. 


Elmer  F. 


Bennett, 
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Indian  Tribes:  Particular  Tribes:  Five  Civilized 
Tribes 

The  duties  of  the  Principal  Chief  are  confined  to 
the  execution  of  deeds  of  conveyance  on  leases 
submitted  to  him  by  the  Secretary  of  the  Interior. 
The  remaining  tribal  lands  of  the  Seminole  Na- 
tion cannot  be  disposed  of  by  the  Secretary  of 
the  Interior  under  existing  law  without  the  ap- 
proval of  the  General  Council. 

Indian  Lands:  Tribal  Lands:  Alienation 

Where  a  lease  was  executed  by  a  Principal  Chief 
whose  appointment  was  subsequently  revoked 
ah  initio,  it  is  not  necessary  to  re-execute  such 
lease  if  the  lessor  was  de  facto  Principal  Chief  of 
the  Seminole  Nation  at  the  time  the  lease  in 
question  was  signed  by  him  and  on  the  date  the 
lease  was  approved  in  the  Department  of  the 
Interior. 


Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:  Authority  of  the  Principal  Chief  of  the 
Seminole  Indian  Nation  and  the  General 
Council  of  the  Seminole  Indian  Nation 
under  pertinent  acts  of  Congress 

This  will  reply  to  your  memorandum  of  July  8, 
1957,  and  prior  correspondence,  inquiring  as  to  the 
respective  areas  of  authority  of  the  Principal  Chief 
of  the  Seminole  Indian  Nation  and  the  General 
Council  of  the  Seminole  Indian  Nation.  You  have 
asked  specifically  whether  tlie  oil  and  gas  lease 
signed  on  December  1,  1952,  by  Mr.  Marcy  Cully, 
as  Principal  Chief  of  the  Seminole  Nation,  should 
be  re-executed  in  view  of  the  fact  Mr.  Cully's  ap- 
pointment was  revoked  ab  initio  by  former  Assistant 
Secretary  Lewis  on  November  2,  1954. 

Congress,  by  joint  resolution  dated  March  2, 
1906  (34  Stat.  822),  provided:  "That  the  tribal  ex- 
istence and  the  present  tribal  governments"  of  the 
Five  Civilized  Tribes,  which  include  the  Seminole 
tribes,  should  be  continued  in  force  and  effect  for 
all  purp>oses  under  existing  laws  until  all  property 
of  the  tribes,  or  proceeds  thereof,  were  distributed 
among  the  individual  members  of  the  tribes,  unless 
thereafter  otherwise  provided  by  law.  Later,  by  the 
provisions  of  section  28  of  the  act  of  April  26,  1906 
(34  Stat.  137,  148),  "the  tribal  existence  and  present 
tribal  governments"  of  the  Five  Civilized  Tribes 
were  contimied  in  full  force  and  effect  for  all  pur- 
poses authorized  by  law  until  otherivise  provided 
by  law  (underscoring  supplied) ,  but  certain  limi- 
tations were  placed  upon  the  tribal  governments. 

By  section  6  of  the  act  of  April  26,  1906,  supra, 
Congress  has  indicated  the  duties  of  the  Principal 
Chief  of  the  Seminole  Indian  Nation  and  similar 
officers  of  the  other  of  said  Five  Civilized  Tribes  by 
the  following  words: 

"*  *  *  If  any  such  executive  shall  fail,  re- 
fuse or  neglect,  for  thirty  days  after  notice  that 
any  instrument  is  ready  for  his  signature,  to 
appear  at  a  place  to  be  designated  by  the  Secre- 
tary of  the  Interior  and  execute  the  same,  such 
instrument  may  be  approved  by  the  Secretary 
of  the  Interior  without  such  execution,  and 
when  so  approved  and  recorded  shall  convey 
legal  title,  and  such  approval  shall  be  conclu- 
sive evidence  that  such  executive  or  chief  re- 
fused or  neglected  after  notice  to  execute  such 
instrument.  *  *   *" 

It  is  understood  that  by  practice  your  office  has 
consulted  with  the  various  tribal  officials  concerning 
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matters  affecting  their  respective  tribes.  However, 
the  only  legal  duty  which  these  tribal  officers  have 
under  the  statute  is  to  execute  such  deeds  of  con- 
veyance or  leases  which  the  Secretary  of  the  Interior 
may  present  to  them. 

Congress  by  section  28  of  the  act  of  April  26, 
1906,  supra,  provided  that  no  act,  ordinance  or  reso- 
lution except  resolutions  of  adjournment  of  the 
tribal  council  or  the  legislature  of  any  of  said  Five 
Tribes  or  nations  woidd  be  of  any  validity  until 
approved  by  the  President  of  the  United  States. 
The  act  of  March  3,  1909  (35  Stat.  781,  805) ,  pro- 
vided compensation  for  tribal  councils  for  the 
length  of  time  authorized  by  the  Secretary  of  the 
Interior. 

The  only  legal  authority  remaining  in  the  Semi- 
nole General  Council  is  found  in  the  act  of  April 
27,  1932  (47  Stat.  140),  which  provides  that  the 
remaining  tribal  lands  of  the  Seminole  Nation  can- 
not be  disposed  of  under  existing  law  without  the 
approval  of  the  General  Council. 

In  summation,  the  duties  of  the  Principal  Chief 
are  confined  to  the  execution  of  deeds  of  conveyance 
or  leases  submitted  to  him  by  the  Secretary  of  the 
Interior.  The  remaining  tribal  lands  of  the  Semi- 
nole Nation  cannot  be  disposed  of  by  the  Secretary 
of  the  Interior  under  existing  law  without  the  ap- 
proval of  the  General  Council. 

Administratively,  of  course,  your  office  can  con- 
sult with  the  Principal  Chief  and  the  General  Coun- 
cil if  you  so  desire,  but  their  respective  legal  duties 
are  indicated  above. 

In  answer  to  your  question,  mentioned  in  the 
first  paragraph  herein,  as  to  whether  the  lease  dated 
December  1,  1952,  signed  by  Mr.  Marcy  Cully, 
should  be  re-executed,  it  is  our  opinion  that  the 
lease  is  valid  and  therefore  re-execiuion  is  not 
necessary. 

Former  Assistant  Secretary  Lewis,  on  November 
2,  1954,  revoked  Mr.  Cully's  appointment  as  Prin- 
cipal Chief  effective  as  of  the  beginning  of  his 
term,  November  20,  1952.  This  action  was  based 
upon  an  investigation  and  a  decision  that  the  ap- 
pointment had  been  obtained  by  misrepresentation 
as  to  action  taken  by  the  General  Council  of  the 
Seminole  Nation  with  respect  to  endorsement  of 
Mr.  Cully  for  appointment. 

Notwithstanding  the  revocation  of  Mr.  Cully's  ap- 
pointment, he  was  de  facto  Principal  Chief  of  the 
Seminole  Nation  at  the  time  the  lease  in  question 
was  signed  by  him  on  the  first  day  of  December 
1952,  as  well  as  on  May  8,  1953,  the  date  the  lease 
was  approved  in  the  Department  of  the  Interior. 
The  lease  is  valid  and  therefore  re-execution  is  not 
necessary. 

A  de  facto  officer  is  one  who  has  the  reputation 
of  being  the  officer  he  assumes  to  be,  and  yet  is  not 


a  good  officer  in  point  of  law.  Waterman  v.  Chicago 
and  I.  R.  Company,  139  111.  658;  15  L.R.A.  418.  The 
law  validates  the  acts  of  de  facto  officers  as  to  the 
public  and  third  persons  on  the  ground  that,  al- 
though not  officers  de  jure,  they  are,  in  virtue  of 
the  particular  circumstances,  officers  in  fact  whose 
acts  public  policy  requires  should  be  considered 
valid.  Sawyer  v.  State,  94  Fla.  60,  citing  R.C.L.; 
Poiuers  v.  Commissioner,  110  Ken.  386;  53  L.R.A. 
245. 

Although  not  necessary  for  a  decision  as  to  the 
validity  of  the  lease  under  consideration,  it  is  noted 
that  the  portion  of  the  act  of  April  26,  1906,  quoted 
in  the  third  paragraph  of  this  memorandum,  con- 
tains a  provision  to  the  effect  that  if  the  Principal 
Chief  fails,  refuses  or  neglects  for  a  certain  period 
after  notice  to  execute  an  instrument,  then  ap- 
proval by  the  Secretary  of  the  Interior  and  recorda- 
tion shall  convey  legal  title.  The  lease  bearing  sig- 
natures of  Mr.  Cully  as  Principal  Chief  and  R.  E. 
Minnis,  Jr.,  as  lessee,  was  approved  on  May  8,  1953, 
by  the  Chief,  Branch  of  Land,  Bureau  of  Indian 
Affairs,  under  authority  delegated  by  Secretarial 
Order  No  2508. 

The  record  shows  that  the  General  Council  of 
the  Seminole  Nation  at  a  meeting  on  April  2,  1955, 
reaffirmed  said  lease  and  a  report  from  Area  Direc- 
tor Fickinger,  dated  August  7,  1957,  shows  the  lease 
in  a  producing  status  as  of  that  date. 

In  our  opinion  there  is  no  question  as  to  the 
validity  of  the  lease  discussed  above. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


Authority  of  Seminole  Tribe  of  Oklahoma 

to  Borrow  Money  and  Pledge  Assets  as 

Security  for  Loan  from  Revolving  Fund 

M-36482  October  29,  1957. 

Indian  Tribes:  Fiscal  Matters 

The  act  of  May  7,  1948,  25  U.S.C.  482,  authorized 
loans  to  tribes,  bands,  groups  and  individual  In- 
dians. The  Seminole  Tribe  of  Oklahoma  is  recog- 
nized by  the  Department  of  the  Interior  as  a 
tribal  entity  and  should  be  considered  eligible 
for  a  loan  from  the  revolving  fund. 

Indian  Tribes:  Tribal  Personalty:  Alienation 

There  appears  to  be  no  clear-cut  authority  for  the 
general  council  of  the  Seminole  Tribe  of  Okla- 
homa to  act  independently,  on  behalf  of  the 
tribe,  in  matters  involving  the  pledging  of  tribal 
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assets  as  security  for  a  loan  to  the  tribe.  To  bind 
the  tribe  in  such  matters,  the  general  council 
must  act  in  conjunction  with  the  Principal  Chief. 

Memorandum 

To:  Commissioner  of   Indian  Affairs 

From:        Solicitor 

Subject:  Authority  of  Seminole  Tribe  of  Okla- 
homa to  borrow  money  and  pledge  assets 
as  security  for  loan  from  revolving  fund. 

Your  memorandum  dated  July  3,  1957,  contained 
a  request  for  my  opinion  on  whether  or  not  the 
Seminole  Tribe  of  Oklahoma,  as  presently  orga- 
nized, has  authority  to  borrow  money  from  the 
revolving  fund  established  by  the  acts  of  June  18, 
1934  (25  U.S.C.  470)  and  June  26,  1936  (25  U.S.C. 
506),  and  subsequently  modified  by  the  act  of  May 
7,  1948  (25  U.S.C.  482) ;  and  if  the  tribe  becomes 
obligated  for  such  a  loan  is  there  authority  for  the 
pledging  of  tribal  assets  as  security  therefor. 

The  Field  Solicitor  at  Muskogee,  Oklahoma,  has 
already  given  a  preliminary  opinion  on  this  matter. 
In  a  memorandum  of  March  19,  1957,  he  states: 

"The  Seminole  Tribe  may,  under  statutory 
provisions  and  the  regulations  of  the  Secretary 
of  the  Interior,  participate  in  the  revolving 
credit  funds  of  the  Department  of  the  Interior 
without  organization  or  incorporation.  *  *  *  " 

I  conciu'  with  his  opinion.  The  act  of  May  7,  1948, 
supra,  authorized  loans  to  tribes,  band,  groups  and 
individual  Indians.  The  Seminole  Tribe  of  Okla- 
homa is  recognized  by  the  Department  as  a  tribal 
entity,  and  should  be  considered  eligible  for  a  loan 
from  the  revolving  fund. 

A  second  point  which  was  submitted  for  our  de- 
termination is  the  question  of  who  may  represent 
the  tribe  in  making  application  and  pledging  tribal 
assets  as  security  for  such  a  loan. 

Provisions  for  the  termination  of  Seminole  tribal 
government  were  made  under  section  8  of  the  act 
of  March  3,  1903,  32  Stat.  982,  1008.  However,  it 
was  thereafter  deemed  necessary  to  continue  the 
tribal  existence  until  all  property  held  by  the  tribe 
was  distributed,  and  legislation  was  enacted  (act  of 
April  26,  1906,  34  Stat.  137,  148)  which  provided 
that  "the  tribal  existence  and  present  tribal  govern- 
ments" of  the  Five  Civilized  Tribes  were  to  be  con- 
tinued in  full  force  and  effect  for  all  purposes  au- 
thorized by  law  until  otherwise  provided  by  law. 

The  tribal  lands  of  the  Seminoles  were  reduced 
by  allotment  and  sale  until  only  320  acres  now  re- 
main. The  Bureau  issued  instructions  for  the  ap- 
praisal and  sale  of  this  property  in  1931.  In  a  mem- 


orandum  dated   February   26,    1932,    the  Commis- 
sioner of  Indian  Affairs  directed  that  conveyances 
of   Seminole    land   required    the    signature    of    the  i 
Principal  Chief.  It  was  stated  in  that  memorandum: 

"It  will  be  observed  that  the  consent  of  the 
Seminole  Tribe  is  already  provided  for  by  exist- 
ing statute  [act  of  April  26,  1906,  supra]  in  the 
only  way  such  consent  can  be  had  with  any 
substantiation  in  law.  There  is  no  sanction  of 
law  for  any  tribal  council,  or  for  any  gioup  of 
Seminole  Indians,  to  act  for  the  tribe  or 
nation  in  such  matters." 

The  proposed  sale  of  the  Mekusukey  lands  was 
sharply  resisted  by  the  Indians  and  the  plans  for 
disposal  were  dropped.  The  antagonistic  reaction 
of  the  Seminole  Indians  was  so  strong  that  they  were 
able  to  secure  passage  of  the  act  of  April  27,  1932, 
47  Stat.  140,  which  provides: 

"That  hereafter  the  Secretary  of  the  Interior 
shall  not  sell,  lease,  encmnber,  or  in  any  man- 
ner dispose  of,  any  land  or  any  interest  in  land 
belonging  to  the  Seminole  Tribe  or  Nation  in 
Oklahoma  or  reserved  for  the  benefit  of  such 
tribe,  except  with  the  approval  of  the  Seminole 
Tribe  or  Nation  acting  through  its  general 
council  selected  in  pursuance  of  Seminole 
customs." 

House  Report  766,  72d  Congress  1st  Session,  p.  2, 
outlined  the  purpose  of  this  legislation  and  pre- 
sented a  clear  indication  of  the  fact  that  Congress 
recognized  a  Seminole  tribal  council  capable  of 
acting  for  and  on  behalf  of  the  Seminole  tribe.  It 
was  said  in  that  report: 

"This  tribe  has,  through  its  residence  in 
Oklahoma  and  does  now,  maintain  a  strong 
tribal  government.  The  Indians  (not  counting 
the  freedmen-negroes)  are  divided  into  12 
bands,  each  of  which  elects  a  band  chief  and 
two  band  councilmen.  These  chiefs  and  coun- 
cilmen  meet  annually  and  constitute  the  gen- 
eral council,  and  that  body  each  foiu-  years 
elects  a  chief  of  the  Seminole  Tribe  *   *   *. 

"The  purpose  of  the  bill  HR  10362  is  to 
make  certain  that  the  Mekusukey  land  will  not 
be  sold  and  conveyed  away  as  was  the  Emahaka 
land  without  the  consent  of  the  Seminole  Tribe 
acting  through  its  general  council." 

In  my  opinion  there  is  adequate  authority  in  sta- 
tutes and  tribal  custom  for  recognition  of  certain 
actions  by  the  general  council  of  the  Seminole 
Nation,  viz,  consent  to  sale  of  land.  With  regard  to 
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the  pledging  of  tribal  assets  as  security  lor  a  loan, 
however,  there  appears  to  be  no  clear-cut  authority 
I  for  the  tribal  council  to  act  independently  on  be- 
half of  the  tribe.  I  believe  that  to  bind  the  Seminole 
Tribe  in  such  matters,  the  general  council  must  act 
in  conjunction  with  the  Principal  Chief.  See  Solici- 
tor's Opinion  M-36471,  Authority  of  Principal 
Chief  of  Seminole  Indian  Nation  and  the  General 
Council  of  the  Seminole  Indian  Nation  under  Per- 
tinent Acts  of  Congress  (August  29,  1957)  . 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


Revocation  of  I-ocal  Option  to  Ban 
Liquor— Indian  Liquor  Law  Act  ox- 
August  15,  1953 


M-36447 


November  6,  1957. 


Indian  Tribes:  Tribal  Government— Indians:  Law 
and  Order 

An  Indian  tribe  having  voted  its  preference  to  have 
a  "dry  reservation"  under  the  local  option  clause 
of  the  Act  of  August  15,  1953  (67  Stat.  586),  has 
not  necessarily  committed  itself  irrevocably,  but 
may  later  suspend  the  application  of  the  federal 
Indian  liquor  laws  by  duly  adopted  ordinance 
certified  by  the  Secretary  of  the  Interior  and  pub- 
lished in  the  Federal  Register. 

Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:  Interpretation  of  "Local  Option"  clause 
of  repeal  of  Indian  Liquor  Law  Act  of 
August  15,  1953   (67  Stat.  586) . 

This  refers  to  your  memorandum  of  January  28, 
1957,  and  that  of  the  Field  Solicitor,  dated  January 
14,  1957,  in  which  the  opinion  of  this  office  was  re- 
quested on  the  qtiestion  of  whether  a  tribe  having 
once  voted  its  preference  to  have  a  "dry  reserva- 
tion," under  the  local  option  clause  of  the  act  cited 
above,  has  committed  itself  irrevocably  and  cannot 
thereafter  adopt  the  contrary  course  of  permitting 
and  licensing  the  sales  of  intoxicating  liquor  on  its 
reservation. 

The  part  of  the  act  of  August  15,  1953,  supra, 
which  is  pertinent  here  provides: 

"Sec.  2.  Title  18,  United  States  Code,  is  here- 
by further  amended  by  inserting  in  chapter  53 
thereof  immediately  after  section   1160  a  new 


section,   to  be  designated   as   section    1161,   as 
follows: 

"'§1161.  Application  of  Indian  liquor  laws 
"  'The  provisions  of  section  1154,  1156,  3113, 
3488,  and  3618  of  this  title,  shall  not  apply 
within  any  area  that  is  not  Indian  country,  nor 
to  any  act  or  transaction  within  any  area  of 
IncUan  country  provided  such  act  or  transaction 
is  in  conformity  botli  with  the  laws  of  the  State 
in  which  such  act  or  transaction  occurs  and 
with  an  ordinance  duly  adopted  by  the  tribe 
having  jurisdiction  over  such  area  of  Indian 
country,  certified  by  the  Secretary  of  the  In- 
terior, and  published  in  the  Federal  Register.'  " 

The  Field  Solicitor  has  suggested  that  this  ques- 
tion may  be  answered  affirmatively,  for  he  states: 

"*  *  *  the  analogy  occurs  to  us  of  the  pro- 
vision of  the  Wheeler-Howard  Act  of  June  18, 
1934,  48  Stat.  984,  extending  the  option  to 
Indian  tribes  to  accept  or  reject  the  provisions 
of  said  Act.  It  is  our  imderstanding  that  action 
by  a  Tribe  either  accepting  or  rejecting  has 
been  held  irrevocable,  though  not  specifically 
so  provided." 

The  provision  referred  to  in  the  act  of  June  18, 
1934,  supra,  is  as  follows: 

"Section  18.  This  Act  shall  not  apply  to  any 
reservation  wherein  a  majority  of  the  adult 
Indians,  voting  at  a  special  election  didy  called 
by  the  Secretary  of  the  Interior,  shall  vote 
against  its  application.  It  shall  be  the  duty  of 
the  Secretary  of  the  Interior,  within  one  year 
after  the  passage  and  approval  of  this  Act,  to 
call  such  an  election,  which  election  shall  be 
held  by  secret  ballot  upon  thirty  days'  notice." 

After  comparing  the  language  used  in  the  two 
acts,  supra,  we  are  not  impressed  with  any  compul- 
sion to  accept  the  analogy  submitted.  The  1934  act 
provides  that  the  Indians  vote  on  acceptance  of  the 
provision  of  the  act  at  a  special  election  duly  called 
within  a  certain  period  of  time.  In  Solicitor's 
Opinion  M-27810,  December  18,  1934,  it  was  held 
that  the  tribe  was  not  limited  to  a  single  election 
provided  the  elections  occurred  within  the  time 
provided  by  law.  After  that  time  the  status  of  the 
several  tribes  with  respect  to  the  application  of 
Indian  Reorganization  Act  to  their  property  and 
affairs  was  permanently  fixed.  The  1953  act  was 
aimed  at  an  entirely  different  objective.  The  act  of 
August  15,  1953,  contains  no  such  limiting  provi- 
sion. As  its  title  clearly  states  it  was  designed  to 
eliminate  discriminatory  legislation  against  the  In- 
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dians.  This  is  accomplished  by  extending  to  each 
tribe  the  authority  to  suspend  the  application  of 
the  Federal  liquor  laws  to  the  area  under  its  juris- 
diction. Tlie  choice  in  each  instance  is  with  the 
tribe,  subject  only  to  such  limitations  as  are  pre- 
scribed by  the  1953  act  itself.  This  concept  of  self- 
determination  is  inconsistent  with  the  suggestion 
that  a  tribe,  by  a  single  ordinance  thereby  neces- 
sarily exhausts  its  authority.  It  was  pointed  out  in 
an  earlier  opinion  (M-36241,  Sept.  22,  1954)  that 
the  tribes  have  broad  latitude  imder  the  1953  act 
to  regulate  liquor  transactions. 

In  our  view  of  the  matter,  the  1953  act  affords 
continuing  permission  to  the  tribes  to  suspend  the 
application  of  the  Federal  Indian  liquor  laws. 
Thus,  although  a  tribe  has  voted  "dry"  it  may 
thereafter  exercise  the  option  of  self-determination 
by  enacting  a  subsequent  ordinance  pursuant  to 
authority  provided  under  the  1953  act. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


Disposal  of  Surplus  Land  and  Buildings  at 
Celilo  Falls,  Oregon 


November  IS,  1957. 


Memorandum 


To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Disposal  of  surplus  land  and  ])uildings  at 
Celilo  Falls,  Oregon 

A  question  has  been  raised  as  to  whether  certain 
lands  and  fish  drying  sheds  located  thereon  can  l)e 
sold  under  authority  of  25  U.S.C.  293  or  294,  or 
whether  additional  legislation  will  be  required  to 
effect  such  conveyance. 

The  land  in  question  was  purchased  with  funds 
appropriated  under  the  Act  of  July  27,  1947,  61 
Stat.  460,  466,  and  title  is  held  by  the  United  States 
in  trust  for  the  Yakima,  Umatilla,  Confederated 
Tribes  of  Warm  Springs,  and  other  Columbia 
River  Indians  affiliated  with  the  aforementioned 
tribes.  The  tract,  comprising  30.6  acres  more  or 
less,  is  apparently  unsuitable  for  continuance  of  the 
purpose  for  which  it  was  acquired,  because  the 
closure  of  the  Dalles  Dam  has  resulted  in  a  curtail- 
ment of  fishing  activity  at  this  spot. 

Section  293  of  Title  25  U.S.  Code  provides  au- 
thority for  sales  of  land  purchased  by  the  United 
States  for  day  scho'ol  or  other  Indian  administra- 
tive uses  "when  the  land  is  no  longer  needed  for 
the  original  purpose."  Sales  under  authority  of  this 
act  are  limited  to  160  acres  or  less  and  are  made 
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subject  to  applicable  regulations  under  the  Federal 
Property  and  Administrative  Services  Act  of  1949 
by  the  Secretary  of  the  Interior.  Although  section 
293  specifies  only  sales  of  land,  such  authority,  if 
applicable,  may  be  construed  as  extending  to  build- 
ings located  thereon.  Cj.  Sol.  Op.  M-27671,  March 
1,  1934. 

Section  293  further  provides  that  the  proceeds  of 
any  sale  must  be  credited  into  the  United  States 
Treasury;  where  the  purchase  price  of  the  land  to 
be  sold  was  paid  from  tribal  funds,  proceeds  of 
such  sale  shall  be  placed  in  the  Treasury  to  the 
credit  of  the  respective  tribes  of  Indians.  The  pur- 
chase price  in  this  case  was  appropriated  by  Con- 
gress rather  than  from  the  funds  of  any  of  the 
named  tribes.  However,  it  is  clear  that  the  lands 
purchased  were  to  be  held  in  trust  for  the  named 
tribes  and  affiliated  Colimibia  River  Indians  who 
were  "entitled  to  enjoy  fishing  rights  at  their  old 
and  accustomed  fishing  sites  at  or  in  the  vicinity  of 
Celilo  Falls  on  the  Columbia  River."  It  is  not  pos- 
sible for  this  office  to  determine  conclusively  the 
rights  and  interests  with  respect  to  this  tract  of 
land  at  the  present  time. 

Another  question  which  must  be  resolved,  with 
respect  to  an  application  of  section  293,  is  whether 
title  taken  in  trust  for  certain  named  tribes  can  be 
disposed  of  without  obtaining  the  consent  of  those 
Indians  having  a  beneficial  interest  in  the  property. 
We  think  that  the  Secretary  or  his  delegated  repre- 
sentative cannot  proceed  under  this  statute  without 
obtaining  consent  particularly  from  interested 
tribes  organized  under  the  Act  of  June  18,  1934, 
25  U.S.C.  476.  The  Confederated  Warm  Springs 
Indians  are  such  a  tribe. 

Although  it  might  be  argued  tiiat  fish  drying 
sheds  are  analogous  to  barracks,  warehouses  and 
other  buildings  ordinarily  classed  as  "agency  build- 
ings," it  is  believed  that  section  294  of  Title  25  U.S. 
Code  is  not  applicable  in  this  instance.  Section  294 
provides  authority  for  the  sale  of  "any  abandoned 
agency  buildings  situated  on  lands  belonging  to  any 
Indian  tribe  and  no  longer  needed  for  Indian  or 
administrative  purposes."  At  the  outset  it  appears 
that  the  buildings  are  not  abandoned;  on  the  con- 
trary, each  of  the  drying  sheds  is  constructed  with 
living  quarters  for  several  families  who  appear  to 
be  presently  occupying  space  assigned   to  them. 

In  addition  to  the  code  sections  discussed  above, 
the  applicability  of  a  third  section,  25  U.S.C.  190, 
recommended  by  the  field  solicitor  might  well  be 
considered.  Section  190  provided  authority  for  sales 
of  government  or  tribal  non-reservation  as  well  as 
reservation  tracts  of  40  acres  or  less  not  needed  for 
allotment  where  the  value  of  the  property  does  not 
exceed  $2,000.00,  and  small  unallotted  tracts  not 
exceeding  40  acres  where  the  sale  will  serve  the 


November  21,  1957 


Opinions  of  the  Solicitor 


1805 


itribal  interests.  The  amount  paid  for  the  land  in 
question  at  the  time  of  purchase  (1947)  was 
12,000.00.  However,  the  records  do  not  inchcate  the 
current  vakie  of  the  land,  and  it  is  believed  that 
this  information,  as  well  as  a  finding  that  a  sale 
will  serve  the  tribal  interests,  is  required  before 
any  further  action  is  taken  under  section  190. 

In  conclusion,  it  is  our  opinion  that  neither  sec- 
tion 190  nor  293  can  be  regarded  as  providing 
clear  authority  for  the  requested  disposition  even  if 
the  proper  findings  required  by  each  could  be  made. 
The  equitable  interests  in  this  property  are  not 
clearly  set  forth  in  the  deed,  and  we  foresee  diffi- 
culty in  crediting  the  proceeds  of  a  sale  under  either 
section  to  the  various  owners.  Therefore,  it  is  rec- 
ommended that  appropriate  legislation  be  sought 
to  provide  for  the  manner  in  which  the  disposition 
of  the  property  may  be  accomplished  and  to  direct 
the  proper  crediting  of  the  proceeds  derived  there- 
from. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


Status  of  Ozette  Reservation,  Washington 

64  I.D.  435 

M-36456  November  21,  1957. 

Indian  Lands:  Tribal  Lands:  Alienation 

An  Executive  Order  reservation  withdrawal  from 
the  public  domain  "For  the  Ozette  Indians  not 
now  residing  upon  any  Indian  reservation"  may 
be  revoked  if  in  fact  there  are  no  longer  any  liv- 
ing Indians  identifiable  as  members  of  the  Ozette 
tribe.  In  such  case,  the  equitable  estates  merge  in 
the  United  States  and  the  trust  is  terminated. 

Indian  Tribes:  Reservations 

Descendants  of  Ozette  Indians  who  abandoned  the 
reservation  relinquished  all  rights  thereon  when 
they  did  not  return  to  cast  their  votes  to  deter- 
mine the  future  of  the  reservation  lands  wlien 
the  election  was  held  in  1935.  It  is  believed  that 
all  those  persons  desiring  to  preserve  a  tribal  re- 
lationship cast  their  votes  in  similar  elections  as 
residents  of  other  reservations. 

Indian  Tribes:  Reservations 

The  mere  fact  that  the  Ozettes  were  historically  a 
branch  or  part  of  the  Makah  tribe  does  not  give 
the  Makah  tribe  any  rights  to  the  Ozette  reser- 
vation. 


Memoranchim 


To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Status  of  Ozette  Reservation,  Washington 

You  have  requested  my  opinion  on  cjuestions  re- 
lating to  the  disposal  of  approximately  719  acres 
of  land  comprising  the  Ozette  Indian  Reservation, 
Washington.  This  reservation  was  created  by  Ex- 
ecutive Order  in  1893  for  the  Ozette  Indians  not 
then  residing  upon  any  Indian  reservation. 

At  present,  it  is  reported,  theie  are  no  Indians  re- 
siding on  this  reservation,  although  it  appears  that 
members  of  the  Makah  Tribe  sometimes  use  the  site 
for  hunting,  fishing  and  camping  purposes.  Since 
1941,  when  the  Makah  Tribal  Council  passed  a 
resolution  (February  19,  1941)  requesting  the 
transfer  of  the  reservation  to  the  Makah  Tribe,  sev- 
eral plans  for  disposal  of  the  Ozette  reservation 
have  been  considered.  One  of  these  was  presented 
by  the  Superintendent  of  the  Olympic  National 
Park  who  recommended  that  action  be  taken  to 
hold  the  area  for  an  addition  to  the  Olympic  Ac- 
quisition and  to  be  administered  as  a  part  thereof 
in  order  to  preserve  sea  run  salmon  and  cutthroat 
trout.  This  proposal  was  subsequently  considered 
by  the  Secretary  of  the  Interior,  who  on  December 
9,  1941,  decided  that  no  further  action  should  be 
taken  at  that  time  to  add  the  reservation  land  to 
the  park. 

In  1955  the  Makah  Tribal  Council  submitted  for 
approval  a  resolution  (No.  12,  February  7,  1955) 
authorizing  the  expenditure  of  |1,000  of  tribal 
funds  for  the  construction  of  a  hunting  lodge  on 
the  Ozette  location.  Approval  was  denied  on  the 
ground  that  no  tribal  funds  should  be  used  to 
make  improvements  on  land  until  the  tribe  was 
found  to  have  an  equitable  interest  in  the  land. 

There  is  now  submitted  for  our  consideration  a 
petition  wherein  the  Makah  Indian  Tribe  has  made 
a  formal  claim  to  the  Ozette  Indian  Reservation. 
The  petition  requests  the  Commissioner  "to  set  the 
reservation  over  to  the  Makah  Indian  Tribe,  and 
make  it  a  part  of  the  Makah  Indian  Reservation." 
In  support  of  its  claim,  the  Makah  Indian  Tribe 
submits  the  argument  that  the  Ozette  Reservation 
"was  created  for  Makah  Indians  living  at  Ozette 
Village,  and  those  Indians  were  sometimes  referred 
to  and  called  Ozettes."  The  petition  further  states 
that  over  one-half  of  the  Makalrs  on  the  tribal  rolls 
today  were  either  born  at  Ozette  or  are  direct  de- 
scendants of  persons  born  at  Ozette. 

The  tract  of  land  with  which  we  are  concerned 
is  located  near  an  old  Indian  fishing  village  at  the 
mouth  of  the  Ozette  River.  It  was  withdrawn  from 
public  entry  and  reserved  for  the  Indians  by  Presi- 
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dent  Grover  Cleveland  on  April   12,   1893,  by  Ex- 
ecutive Order,  which  reads: 

"It  is  hereby  ordered  that  the  following- 
described  lands,  situated  and  lying  in  the  State 
of  Washington,  viz,  commencing  at  Point  Apot- 
Sloes  (Indian  name) ,  on  the  ocean  beach  about 
one-half  a  mile  north  of  the  Indian  village 
Ozette  in  Clallam  County,  said  State;  thence 
due  east  1  mile;  thence  due  south  tO'  the  jwint 
of  intersection  with  the  southern  boundary 
line  of  the  said  Indian  village  extended  east- 
ward, and  the  northern  boundary  line  of 
Charley  Weberhard's  claim;  thence  due  west 
to  the  Pacific  Ocean;  thence  with  the  Pacific 
Ocean  to  the  point  of  beginning,  be,  and  the 
same  are  hereby,  withdrawn  from  sale  and 
settlement  and  set  apart  as  a  reservation  for 
the  Ozette  Indians  not  now  residing  upon  any 
Indian  reservation:  Provided,  however,  That 
any  tract  or  tracts,  if  any,  the  title  to  which 
has  passed  out  of  the  United  States,  or  to 
which  valid  legal  rights  have  attached  under 
existing  laws  of  the  United  States  providing  for 
the  disposition  of  the  public  domain,  are 
hereby  accepted  and  excluded  from  the  reser- 
vation hereby  created." 

The  lands  involved  here,  as  in  the  case  entitled 
United  States  v.  Santa  Fe  Pacific  Railway  Company, 
314  U.S.  339,  were  a  part  of  the  ancestral  home 
occupied  by  the  Indian  claimants.  There  were 
several  fishing  sites  which  had  been  used  from  time 
immemorial  by  the  various  bands  of  the  Makah 
tribe.  Such  occupancy  constitutes  "Indian  title." 
United  States  v.  Shoshone  Tribe,  304  U.S.  Ill; 
Mitchel  V.  United  States,  9  Pet.  711.  An  examina- 
tion of  the  treaty  with  the  Makalis  made  January 
31,  1855  (12  Stat.  939),  clearly  shows  that  the  Ozette 
Indians  were  a  part  of  the  Makah  Tribe.  However, 
under  Article  1  of  the  1855  treaty,  supra,  the  Makah 
Indians  relinquished  all  their  right,  title  and  inter- 
est in  and  to  the  lands  and  coiuitry  formerly  oc- 
cupied by  them,  for  a  designated  tract  of  land  set 
apart  as  the  Makah  Reservation.  Likewise,  all  of 
the  Ozettes  who  subsequently  left  the  original  fish- 
ing village  as  a  result  of  the  signing  of  this  treaty, 
and  removed  to  the  Makah  Reservation  established 
under  Article  2  thereof,  relinquished  any  tribal 
claims  which  they  might  have  maintained  outside 
that  reservation.  C/.  United  States  v.  Santa  Fe 
Pacific  Railway  Company,  supra,  page  357.  With 
this  view,  we  here  take  a  different  position  from 
that  expressed  on  November  26,  1941,  by  the  Chief 
Counsel  of  the  Bureau  of  Indian  Affairs  in  an  in- 
formal memorandum  opinion  concerning  the  rights 
of  Ozette  Indians  in  the  Ozette  reservation.  He  then 
stated: 


"While  an  Indian,  of  course,  is  not  entitled 
to  an  allotment  with  more  than  one  tribe  or 
on  more  than  one  reservation,  yet  these  small 
village  sites  were  never  intended  for  allotment 
purposes,  do  not  contain  sufficient  area  to 
justify  allotment  in  severalty  and  remain  tribal 
property  of  the  Indians  formerly  using  or  oc- 
cupying those  sites. 

"With  this  background,  as  I  see  it,  the  Ozette 
Reservation  remains  the  tribal  property  of  the 
Indians  of  this  band  who  are  mostly  of  Makah 
blood,  as  I  iniderstand  it,  and  who  equally 
have  a  right  to  participate  in  the  disposition 
of  the  tribal  asset  at  Ozette,  if  and  when  dis- 
position is  to  be  had,  regardless  of  the  fact 
that  such  Indians  may  have  received  allotments 
elsewhere  as  a  Quinaielt  or  Makali." 

When  the  Ozette  lands  were  recommitted  to 
Indian  occupancy  by  the  Order  of  April  12,  1893, 
the  recognizable  right  of  use  was  accorded  only  to 
"Ozette  Indians  not  now  [1893]  residing  upon  any 
Indian  Reservation."  The  character  of  title  ac- 
quired by  these  Indians  in  lands  withdrawn  for 
their  benefit  by  the  Executive  Order  was  the  same 
right  to  possess  and  occupy  the  lands  for  the  pur- 
jx)ses  designated  as  was  granted  to  other  tribes  by 
treaty.  Spaulding  v.  Chandler,  160  U.S.  394,  402, 
403. 

There  is  no  doubt  that  the  Executive  Order  has 
never  been  revoked  or  superseded  by  legislation  ex- 
tinguishing the  rights  of  the  Indians  for  whom  the 
reservation  was  created.  However,  it  now  appears 
that  there  are  no  longer  representatives  of  the  class 
designated.  The  records  show  that  all  Indians  en- 
rolled as  Ozettes  are  now  deceased.  Most  of  the 
families  who  occupied  the  reservation  as  a  perma- 
nent residence,  left  the  site  about  1903  when,  due 
to  a  lack  of  school  facilities,  the  Government  in- 
sisted that  the  young  children  go  to  school  in  Neah 
Bay.  These  children  were  subsequently  enrolled  in 
other  tribes  on  the  Makah  reservation  and  else- 
where. 

On  April  13,  1935,  two  Indians,  constituting  the 
total  population  remaining  on  the  Ozette  Reser- 
vation, voted  to  accept  the  provisions  of  the  In- 
dian Reorganization  Act  of  June  18,  1934,  and  in 
doing  so,  they  accepted  the  provisions  of  that 
portion  of  the  act  now  codified  as  section  461  of 
Title  25,  U.S.C.A.,  which  provides  that  the  land  of 
the  reservation  should  not  thereafter  be  allotted 
in  severalty.  Since  the  land  within  the  Ozette  Res- 
ervation had  not  been  allotted  prior  to  acceptance 
of  the  Indian  Reorganization  Act,  the  entire  bene- 
ficial interest  was  preserved  for  the  tribal  com- 
munity or  its  successor,  and  not  in  any  group 
of    Indians    individually.    Therefore,    no    persons 
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other  than  members  ol  an  O/ette  tribe  can  be  rec- 
ognized as  having  rights  therein. 

Now,    in    answer   to    the   specific   qtiestions   you 
I  have  presented,  my  opinion  is  as  follows: 

1.  Are  there  any  classes  ol   persons  who  could 
I  successfully   exercise   a    valid    claim    to    the   O/ette 

Reservation? 

Indians  organized  as  an  Ozette  Tribe,  pursuant 
to  the  1934  Act,  could  exercise  a  class  claim  to 
the  Ozette  Reservation.  None  of  the  Indians  who 
now  use  the  site  of  the  Ozette  Reservation,  whether 
they  be  descendants  of  Ozette  Indians  or  of  other 
bands  and  tribes,  are  members  of  a  recognized 
Ozette  tribe.  Therefore,  no  groups  now  in  exist- 
ence can  be  said  to  have  such  beneficial  owner- 
ship right  in  the  land  as  would  be  sufficient  with- 
out further  Act  of  Congress,  to  support  a  claim 
against  the  United  States.  See  Sol.  Op.  M-36413, 
February  8,  1957. 

If  in  fact  there  arc  no  living  Indians  identifiable 
as  Ozettes,  then  the  purposes  of  the  trust  under 
the  Executive  Order  setting  apart  the  Ozette  Res- 
ervation have  been  fully  carried  out.  The  records 
of  the  Indian  Biueau  show  that  this  is  the  situation. 
In  such  a  case  the  entire  legal  and  equitable  es- 
tates merge  in  the  United  States  (the  trustor- 
trustee)  and  the  trust  is  terminated,  there  being 
no  one  other  than  the  trustee  to  whom  the  property 
could  go  by  way  of  resulting  trust  or  other  theory. 
54  Am.  Jur.  86,  99.  Qiiapaiv  Tribe  ei  al.  v.  United 
States,  120  F.  Supp.  283,  286. 

2.  Does  the  Makah  Tribe  of  Indians  have  an 
enforceable  property  or  use  claim  to  the  lands  or 
waters  within  the  Ozette  reservation? 

No.  In  my  opinion,  there  are  no  outstanding  en- 
forceable Indian  rights  to  the  Ozette  reservation. 
Descendants  of  Ozette  Indians  who  abandoned  the 
reservation  relintjuished  all  rights  thereon  when 
they  did  not  return  to  cast  their  votes  to  determine 
the  future  of  the  reservation  lands  when  the  elec- 
tion was  held  in  1935.  It  is  believed  that  all  those 
persons  desiring  to  preserve  a  tribal  relationship 
cast  their  votes  in  similar  elections  as  residents  of 
other  reservations.  The  mere  fact  that  the  Ozettes 
were  historically  a  branch  or  part  of  the  Makah 
Tribe  does  not  give  the  Makah  Tribe  any  rights 
to  the  Ozette  reservation. 

3.  If  there  is  no  person  or  organization  which 
can  exercise  a  valid  claim  to  the  reservation,  what 
is  the  reservation's  status?  That  is,  is  it,  or  can  it 
become  an  Indian  reservation,  public  domain,  or 
"property"  as  defined  in  the  General  Services  Act? 

The  Ozette  Re.servation  is  and  will  continue  to 
be  an  Indian  reservation  until  returned  to  the 
public  domain  or  otherwise  disposed  of  by  con- 
gressional action.  It  is  axiomatic  that  a  withdrawal 
of  public  lands  by  executive  order  does  not  termi- 


nate merely  because  the  purpose  of  the  order  may 
have  become  obsolete.  See  Sol.  Op.  M-36078,  May 
16,  1951.  The  Order  setting  the  Ozette  Reservation 
apart  for  the  use  of  a  certain  group  of  Indians, 
although  possibly  obsolete,  is  still  in  effect. 

Under  the  provisions  of  section  3  of  the  Federal 
Property  and  Administrative  Services  Act  of  1949, 
as  amended,  40  U.S.C.  471  et  seq.,  which  now  gov- 
erns the  disposal  of  Government  property,  certain 
controlling  definitions  are  given. 

"  (d)  The  term  'property'  means  any  inter- 
est in  property  of  any  kind  except  (1)  the 
public  domain  (including  lands  withdrawn  or 
reserved  from  the  public  domain  in  which  the 
[General  Services]  Administrator,  with  the  con- 
currence of  the  Secretary  of  the  Interior,  deter- 
mines are  suitable  for  return  to  the  public 
domain  for  disposition  under  the  general 
public  land  laws  because  such  lands  are  not 
substantially  changed  in  character  by  improve- 
ments) and  lands  reserved  or  dedicated  for 
national     forest    or    national    park    purposes; 


We  understand  that  the  character  of  the  land 
has  not  been  substantially  changed  by  reason  of 
improvements,  therefore,  the  provisions  for  dis- 
posal contained  in  the  Federal  Property  and  Admin- 
istrative Services  Act  of  1949  do  not  apply. 

It  is  our  opinion  that  the  Ozette  reservation  falls 
within  exception  (1)  to  the  section  quoted  above, 
inasmuch  as  it  was  created  by  a  withdrawal  from 
the  ptiblic  domain.  On  revocation  of  the  1893 
Order,  the  lands  will  be  returned  to  the  public 
tlomain  for  disposition  or  administration  mider  the 
applicable  public-land  laws.  For  the  reasons  stated 
above  in  my  opinion,  returning  these  lands  to  the 
public  domain  is  not  contrary  to  the  high  standard 
of  fail  and  Iionorable  dealings  required  in  Indian 
matters. 

4.  In  view  of  the  act  of  March  3,  1927  (44  Stat. 
1347:  25  U.S.C.  398d)  can  tlie  reservation  I)e  dis- 
posed of  by  any  means  other  than  by  an  Act  of 
Congress? 

I  have  considered  section  4  of  the  act  of  March 
3,  1927,  siipro,  and  believe  it  to  be  inapplicable  to 
this  situation.  Section  4  must  be  read  in  context, 
and  the  act  as  a  whole  relates  to  the  leasing  of  Ex- 
ecutive Order  Indian  reservations  for  oil  and  gas 
mining  purposes.  The  legislative  history  of  the  act 
shows  that  the  language  of  section  4  was  intended 
merely  to  provide  a  limitation  on  the  enlargement 
of  such  reservations  in  accord  with  the  prior  act  of 
June  30,  1919  (41  Stat.  3-34) ,  which  prohibited  the 
further  creation  of  extensive  reservations  except  by 
act  of  Congress.  Senate  Rept.  1240,  69th  Cong.,  2d 
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Sess.  While  a  i>p>ecial  act  of  Congress  would  be  the 
most  satisfactory  method  of  handling  this  disposal, 
the  withdrawal  order  may  be  revoked  and  disposal 
effected  under  public  land  laws. 

5.  Can  the  Reservation  be  transferred  to  the  Na- 
tional Park  Service?  If  so,  under  what  authority 
and  condition? 

The  Park  Service  has  not  recently  renewed  its 
request  for  this  land,  and  as  long  as  the  1893  Order 
is  still  in  effect,  we  do  not  wish  to  undertake  a  con- 
sideration of  whether  the  direction  over  these  lands 
can  be  transferred  to  the  National  Park  Service. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


Tribal  Government  of  the  Red  Lake 
Band  of  Chippewa  Indians 

M-3647.^  Noxiernber  22,   1957. 

Indian  Tribes:   Tribal   Government 

Where  an  Indian  tribal  constitution  provides  for 
a  hereditary  chief  system  of  government,  a  tribal 
council  chosen  by  the  hereditary  chiefs  is  the 
only  group  which  can  be  recognized  as  the 
legitimate  tribal  government. 

Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Construction  of  the  1918  Constitution  of 
the  Red  Lake  Band  of  Chippewa  Indians 

There  have  arisen  several  questions  as  to  the 
proper  construction  of  various  provisions  of  the 
Constitution  of  the  Red  Lake  Band  of  Chippewa 
Indians  and  the  further  question  as  to  which  of 
two  rival  groups  are  the  legitimate  holders  of  the 
tribal  power  under  their  tribal  constitution.  From 
a  legal  point  of  view  the  difficulty  in  preparing  an 
answer  is  increased  by  the  inadequate  draftsman- 
ship of  the  Red  Lake  Constitution. 

The  United  States,  through  its  Commissioner  of 
Indian  Affairs,  has  dealt  with  the  Red  Lake  Band 
of  Chippewa  Indians  as  a  tribe  or  band  and  has,  in 
effect,  recognized  the  Constitution,  which  the  band 
adopted  April  13,  1918,  as  the  document  setting 
forth  in  writing  their  organizational  relationships. 
The  Bureau  is  under  the  handicap  of  attempting 
to  work  with  the  band  through  this  inadequate 
document  supplying  deficiencies  through  research 
into  the  customs  of  the  tribe. 


I  he  document  under  consideration,  in  effect, ; 
continued  a  primitive  nonrepresemative  form  of 
government  without  any  prescribed  limitations  on 
its  powers  or  jurisdiction.  The  document  must  be 
read  to  place  in  the  I  ribal  Council  all  the  powers 
previously  recognized  as  vested  in  the  historical 
Indian  band  by  its  customary  law  insofar  as  these 
powers  have  not  been  subsequently  withdrawn  by 
treaty  or  statute.  The  band  also  may  claim  such 
jiowers  as  may  be  given  to  it  from  time  to  time  by 
statute. 

Under  the  present  constitution  the  Tribal 
Council  consists  of  "the  several  chiefs  of  the  Red 
Lake  Reservation"  and  "five  Indians  appointed  by 
each  chief."  Tribal  custom  must  be  relied  upon  to 
determine  who  is  entitled  to  the  title  and  responsi- 
bilities of  "chief."  It  appears  that  the  chiefs  have 
been  chosen  on  the  aristocratic  principle  of  inheri- 
tance by  birth  or  adoption.  There  is  nothing  in  the 
Constitution  of  the  United  States  or  acts  of  Con- 
gress which  prescribes  any  particular  form  of  govern- 
ment for  an  Indian  tribe,  and  although  the  Bureau 
of  Indian  Affairs  favors  a  democratic  society  with  a 
representative  government,  the  Biueau  respects  the 
privilege  of  Indians  to  perpetuate  societies  of  their 
own  making  even  where  the  type  of  government 
chosen  is  not  necessarily  representative  in  form. 

Your  inquiry  has  presented  four  questions,  all 
having  to  do  with  the  interpretation  of  the  1918 
Tribal  Constitution  of  the  Red  Lake  Band  of  Chip- 
pewa Indians,  which  we  shall  try  to  answer  as 
follows: 

1.  What  interpretation  should  be  placed  on 
the  provisions  of  the  1918  tribal  constitu- 
tion with  respect  to  the  organization  and 
powers  of  the  General  Council? 

The  "General  Counoil"  is  the  name  of  the 
organization  or  community  of  the  Red  Lake  Band 
of  Chipjiewa  Indians.  Care  should  be  taken  to 
distinguish  the  "General  Council,"  which  is  the 
community  itself,  recognized  by  the  Bureau  of 
Indian  Affairs  as  an  Indian  tribe,  froin  the  "Coun- 
cil" which  is  the  body  of  members  to  which  all 
the  governmental  powers  of  this  commimity  have 
been  delegated  by  the  1918  constitution.  This  con- 
stitution gives  the  "General  Council"  no  powers  of 
government.  As  is  shown  in  Article  2  of  the  1918 
constitution,  the  General  Council's  design  is  such 
as  to  place  full  and  complete  authority  in  the 
several  chiefs  of  the  Red  Lake  Indian  Reservation 
and  their  appointees  who  constitute  the  "Council" 
of  the  Red  Lake  Band  of  Chippewa  Indians. 

2.  What  interpretation  should  be  placed  on 
Article  2  of  the  tribal  constitution  relative 
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to  the  power  to  fill  vacancies  in  the  General 
Council? 

Construing  your  question  to  refer  to  the  "Coun- 
cil" and  not  the  "General  Council,"  we  interpret 
Article  2  to  give  the  Chiefs,  together  with  their 
appointees,  power  to  fill  any  vacancies  in  the 
"Council."  The  members  of  the  tribe  as  a  whole 
appear  to  have  no  authority  to  fill  vacancies  under 
this  constitution. 

3.  What  constitutes  the  rights  and  authority 
of  the  hereditary  chiefs  as  contained  in 
Article  6  of  the  tribal  constitution  to  de- 
cide disputes  as  to  chiefs? 

We  interpret  Article  6  to  give  to  the  "Council" 
the  jurisdiction  to  decide  disputes  as  to  the  proper 
choice  of  successor  chiefs.  It  is  believed  that  the 
"Council"  will  follow  tribal  custom  in  this  matter 
and  that  the  "Council"  itself  shall  have  the  final 
say  as  to  what  the  tribal  custom  is. 

4.  Which  in  your  opinion,  is  the  properly 
constituted  body  to  act  as  the  General 
Council  of  the  Red  Lake  Indians? 

It  is  understood  that  at  the  time  the  Red  Lake 
Band  of  Chippewa  Indians  adopted  their  consti- 
tution, a  hereditary  system  was,  and  had  been  for 
many  years,  recognized  as  the  tribal  custom.  It 
must  therefore  be  assumed  that  the  reference  to 
the  chiefs  in  the  Constitution  contemplated  a 
continuation  of  the  tribal  custom  with  respect  to 
recognition  of  a  person  as  a  chief.  Until  such 
time  as  the  members  of  the  Tribe  may  see  fit  to 
change  their  Constitution,  the  Tribal  Council 
chosen   under   the   hereditary   chief   system   is   the 

:  only  group  that  can  be  recognized  as  the  legitimate 

!  government  of  the  tribe. 

In  summation  the  Council,  consisting  of  heredi- 

;  tary  chiefs  and  their  appointees,  exercises  all  gov- 
ernmental authority  of  the  Red  Lake  Band.  The 
"General  Council,"  i.e.,  all  the  members  of  the 
Band,  organized  as  a  body  politic  under  the  name 
of  "The  General  Council  of  the  Red  Lake  Band 
of  Chippewa  Indians,"  have  only  such  powers  as 
the  Council  of  Chiefs  cares  to  give  them  or  which 
they  may  derive  from  their  customary  tribal  law. 
Under  Article  2  of  the  1918  Constitution,  the 
Council  is  a  self-perpetuating  body  whose  chiefs 
appoint  their  successors,  and  this  Council  as  a 
whole  decides  disputes.  There  can  be  no  doubt  that 
the  Council  of  Chiefs  and  their  appointees  must  be 
recognized  as  the  legitimate  Council  of  the  Red 
Lake  Band  of  Chippewa  Indians. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


Five  Civilized  Tribes— Jurisdiction  Over 
Restricted  Property 

November  29,  1957. 

Hon.  Carl  Albert 
House  of  Representatives 
Washington  25,  D.C. 

Dear  Mr.  Albert: 

Your  letter  to  the  Commissioner  of  Indian  Af- 
fairs, dated  November  18,  1957,  has  been  referred 
to  this  office  since  the  information  requested  therein 
pertains  to  an  interpretation  of  laws  applicable  to 
the  Five  Civilized  Tribes  of  Oklahoma. 

This  department  takes  the  f>osition  that  the 
language  of  section  3,  of  the  act  of  August  4,  1947 
(61  Stat.  731),  under  which  tlie  state  courts  of  Okla- 
homa are  given  exclusive  jurisdiction  of  certain 
matters  affecting  Indians  of  the  Five  Civilized 
Tribes,  does  not  diminish  the  authority  of  the 
Secretary  of  the  Interior  with  respect  to  the  super- 
vision of  restricted  Indian  property.  The  legisla- 
tive history  of  the  1947  act  clearly  shows  that  the 
word  "exclusive"  was  used  only  to  preclude  an 
assumption  that  the  federal  courts  had  jurisdiction 
over  such  matters.  In  no  way  was  it  intended  that 
section  3  should  affect  the  jurisdiction  of  the  Secre- 
tary of  the  Interior  regarding  restricted  Indian 
property. 

In  the  Solicitor's  opinion  regarding  the  estate 
of  Martha  Jackson  Chisholm,  a  deceased  Creek 
Indian,  M-36426,  64  L.D.  17  (1957) ,  it  was  held 
that  section  3  of  the  1947  act,  supra,  did  not  em- 
p>ower  the  county  court  to  order  payment  of  claims 
against  a  restricted  estate  of  a  deceased  Indian  of 
the  Five  Civilized  Tribes.  It  is  analogous,  we  be- 
lieve, that  the  language  of  section  3,  supra,  does 
not  remove  the  necessity  of  obtaining  approval  by 
the  Secretary  of  the  Interior  of  the  alienation  of  an 
interest  in  restricted  allotted  lands.  Therefore,  it 
is  our  opinion  that  the  sale  of  an  oil  and  gas 
lease  on  restricted  land  by  the  guardian  of  an 
incompetent  allottee  lacks  validity  until  approved 
by  the  Secretary  or  his  authorized  representative. 

With  regard  to  the  statement  in  Mr.  Smith's 
letter  to  you  as  to  the  policy  of  requiring  certain 
funds  of  Five  Tribes  Indians  to  be  deposited  to 
their  credit  in  the  Area  Director's  office  rather 
than  to  be  turned  over  to  a  guardian  appointed 
by  the  state  court,  we  believe  it  is  sufficient  to  say 
that  section  5  of  the  1947  act,  supra,  clearly  states 
that  "restricted  funds  and  securities  remain  subject 
to  the  jurisdiction  of  said  Secretary  until  other- 
wise provided  by  Congress." 

Edmund  T.  Fritz, 

Deputy  Solicitor. 
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Deceased  Kickapoo  of  Mexican  Nationality 

Whose  Estate  Consists  of  an  Interest  in 

AN  Oklahoma  Restricted  Allotment 

December  23,  1957. 

Mr.  George  B.  Schwabe,  Jr. 
Regional  Solicitor 
712  Petroleum  Building 
Tulsa  3,  Oklahoma 

Dear  Mr.  Schwabe: 

This  refers  to  your  memorandum  of  November 
21,  1957,  and  to  previous  correspondence,  in  which 
references  were  made  to  an  opinion  by  your  office, 
dated  June  14,  1955,  regiucling  the  jurisdiction  of 
the  Department  to  probate  the  estate  of  Wa-pa-na- 
ka-the-ah,  a  deceased  Mexican  Kickapoo  Indian, 
whose  estate  apparently  consists  of  a  one-eighteenth 
inherited  interest  in  eighty  acres  of  land  in  Okla- 
homa, being  the  allotment  of  Pa-pe-ack,  deceased 
allottee  No.  189  of  the  Mexican  Kickapoo  Indian 
tribe  in  Oklahoma. 

The  above  inherited  interest  was  acquired  in 
the  following  manner:  Upon  the  death  of  the 
original  Indian  allottee,  her  sole  heir  was  de- 
termined by  the  Assistant  Secretary  of  the  Interior 
on  March  28,  1918,  to  be  her  husband,  Ke-ah-nah, 
an  unallotted  Mexican  Kickapoo  Indian  (58195— 
17)  .  Upon  Ke-ah-nah's  subsequent  death,  this  De- 
partment determined  his  heirs  on  July  14,  1919 
(3665—19)  ,  to  be  his  six  children,  each  of  whom 
accordingly  inherited  a  one-sixth  interest  in  the 
lands  involved.  Thereafter,  this  Department  de- 
termined the  heirs  of  one  of  Ke-ah-nah's  children, 
Mut-twa-ah-quah  (15438-48)  ,  through  which  latter 
estate  the  above  decedent,  Wa-pa-na-ka-the-ah,  ap- 
parently acquired  his  one-eighteenth   interest. 

It  appears  from  your  opinion  of  June  14,  1955, 
that  the  trust  period  on  the  allotment  in  question 
has  not  expired  because  of  repeated  extensions. 
Accordingly,  it  is  our  view  that  the  Department 
properly  determined  the  heirs  of  the  above  de- 
cedents who  died  during  the  trust  period  possessed 
of  inherited  interests  in  the  allotment.  Moreover, 
their  inherited  interests  remained  restricted  since 
there  is  no  indication  that  such  interests  became 
subject  to  the  removal  of  restrictions  provisions  of 
the  act  of  June  21,  1906  (34  Stat.  325,  363).  Of 
course,  if,  as  you  point  out,  there  is  a  showing  that 
an  interest  in  the  allotment  was  inherited  by  a 
national  of  another  country,  it  is  believed  that 
jurisdiction  over  such  an  interest  by  this  Depart- 
ment would  cease.  See  Solicitor's  Opinion  of  Decem- 
ber 18,  1953  (M-36186),  wherein  it  was  de- 
termined   that    the  Secretary   of   the    Interior   had 


no  probate  jurisdiction  over  certain  interests  in 
restricted  or  trust  property  because  such  interests 
had  been  inherited  by  Indians  who  were  Canadian 
nationals. 

The  responsibility  of  deteniiining  whether  a  de- 
ceased Indian  heir  or  devisee  of  restricted  land  is 
a  national  of  another  country  is  regarded  as  a  pro- 
bate function.  See  the  memorandum,  dated  May 
21,  1957,  from  the  Acting  Commissioner  of  Indian 
Affairs  to  all  Area  Directors  and  Superintendents, 
a  copy  of  which  is  attached.  Thus,  as  a  part  of 
such  general  instructions,  the  following  statement 
is  made:  \ 

"In  cases  where  an  Indian  dies  owning  trust 
or  restricted  property  and  there  is  doubt  that 
he  was  an  Indian  of  the  United  States,  you 
should  call  this  situation  to  the  attention  of 
the  Examiner  in  referring  the  case  to  him  in 
order  that  he  may  consider  the  question  be- 
fore assinning  probate  jurisdiction.*   *    *" 

The  Examiner  of  Inheritance  apparently  has 
made  a  finding  that  Wa-pa-na-ka-the-ah  is  a  Mexi- 
can citizen  or  national.  On  that  basis  the  Examiner 
refused  to  take  probate  jurisdiction  over  such 
decedent's  estate,  in  which  conclusion  you  concur. 
Accordingly,  absent  an  appeal  by  an  interested 
party  from  the  Examiner's  finding,  that  decedent's 
inherited  interest  may  be  regarded  as  no  longer 
subject  to  this  Department's  jurisdiction,  either  pro- 
bate or  otherwise. 

Moreover,  the  question  whether  the  remaining 
interests  held  by  other  Indian  heirs  in  the  above 
allotment  are  restricted  and  subject  to  this  De- 
partment's jurisdiction  may  likewise  be  dependent 
upon  further  action  by  the  Examiner  of  Inheri- 
tance pursuant  to  other  provisions  in  the  directive 
of  May  21,   1957,  to-wit: 

"In  prior  cases  in  which  the  Bureau's  rec- 
ords indicate  this  issue  may  be  material,  but 
in  which  there  has  been  no  adjudication  of 
the  question,  the  Examiners  will  reopen  the 
cases  upon  appropriate  request  from  the  Super- 
intendents. A  mere  statement  in  the  testimony 
or  record  as  to  nationality  does  not  constitute 
an  adjudication  of  the  question.  However,  a 
statement  in  the  decision  of  the  Examiner 
may  be  relied  upon  if  a  careful  study  of  tlie 
supporting  probate  record  indicates  that  the 
statement  was  an  actual  judicial  finding  of 
fact." 

Copies  of  this  letter  have  been  sent  to  the  Area 
Director,  Bureau  of  Indian  Affaiis,  Anadarko,  Okla- 
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homa,  and  to  Examiner  John  R.  Graves,  for  their 
information  and  guidance. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


Tribal  Election— Disqualification  of  Candidate 
FOR    Non-Residency   in    Voting    District- 
Constitutional  Interpretation  and 
Application  of  State  Law 


January  3 ,  1958. 


Memorandum 


To:  James  D.   Geissinger,  Regional   Solicitor, 

Denver 

From.        Solicitor 

Subject:  Request  of  Lester  Youpee  for  reconsidera- 
tion Field  Solicitor's  opinion  of  May  7, 
1957 

This  memorandum  may  serve  to  reply  to  Lester 
A.  Youpee  of  Brockton,  Montana,  who  protested 
Field  Solicitor  Bielefeld's  opinion  dated  May  7, 
1957,  wherein  the  Field  Solicitor  held  ineffective 
Resolution  1—57-4  of  the  Fort  Peck  Executive 
Board  which  purported  to  seat  Mr.  Youpee  in  the 
place  of  Mr.  Earl  Jones  as  a  member  of  the  Tribal 
Executive  Board.  Mr.  Jones'  election  as  represen- 
tative of  Riverside  District  was  declared  nidi  and 
void  by  resolution  of  the  Fort  Peck  Executive  Board 
and  said  action  was  sustained  in  the  aforestated 
Field  Solicitor's  opinion.  However,  that  part  of 
the  Fort  Peck  Executive  Board's  resolution  wherein 
"the  candidate  receiving  the  next  largest  cumula- 
tive votes  in  the  Riverside  District  election  of 
April  15th  be  declared  the  Tribal  Executive  Board 
member  and  that  the  candidate  be  identified  for 
the  election  record  as  Mr.  Lester  A.  Youpee,"  was 
ruled  invalid  by  the  Field  Solicitor. 

The  facts  indicate  that  at  the  Fort  Peck  election 
on  April  15,  1957,  Earl  Jones  received  33  votes 
for  the  position  of  the  Riverside  District  member 
of  the  Fort  Peck  Executive  Board.  Lester  Youpee 
received  22  votes  for  the  same  position.  The  Fort 
Peck  Executive  Board  refused  to  seat  Mr.  Jones 
because  he  did  not  reside  in  the  Riverside  District 
and  his  election  was  declared  null  and  void.  Mr. 
Youpee  was  then  purportedly  elected  by  the  Fort 
Peck  Executive  Board  to  the  vacancy  caused  by 
Mr.  Jones'  disqualification. 

The  above  described  Fort  Peck  Executive  Board 
resolution  No.  1-57-4  was  passed  after  the  Superin- 
tendent had  referred  to  the  Executive  Board  the 
question    of   "who    should   be    properly    seated    or 


whether  a  new  election  should  be  called."  While  the 
Fort  Peck  Tribal  Executive  Board  was  obligated 
to  decide  this  matter,  it  had  the  obvious  duty  to 
render  its  decision  in  accordance  with  tlie  terms 
and  provisions  of  the  Fort  Peck  Constitution  and 
Bylaws. 

Field  Solicitor  Bielefeld  correctly  concluded  that 
the  Fort  Peck  Constitution  and  Bylaws  do  not  con- 
tain any  provision  which  in  itself  would  instruct 
the  Tribal  Executive  Board  in  deciding  the  issue 
submitted  to  it;  and  he  further  stated  that  the 
Tribal  Executive  Board  could  resort  to  and  employ 
Section  2,  Chapter  XII  of  the  1956  election  Ordi- 
nance which  stipulates  that  where  ordinance  pro- 
visions are  of  doubtful  interpretation,  resort  may 
be  had  to  the  Montana  law.  Montana  law  reveals 
that  where  a  majority  of  votes  are  cast  for  an  in- 
eligible candidate,  then  disqualification  of  that 
candidate  does  not  entitle  the  person  receiving  the 
next  highest  mnnber  of  votes,  to  be  elected.  Cadle 
V.  Baker,  51  Mont.  176,  149  Pac.  960.  See  29  C.J.S. 
353. 

It  is  evident  that  by  Fort  Peck  Executive  Board 
Resolution  No.  1-57-4,  the  Tribal  Executive  Board 
attempted  to  elect  Mr.  Youpee  as  the  Board  mem- 
ber from  the  Riverside  District.  Such  action  must 
be  disregarded  since  it  is  beyond  the  scope  of 
authority  which  is  vested  in  the  Tribal  Executive 
Board  by  the  Fort  Peck  Constitution  and  Bylaws. 
The  opinion  of  Field  Solicitor  Bielefeld  which  con- 
cludes that  Resolution  No.  1-57—4  is  ineffective  to 
elect  Lester  Youpee  as  the  Tribal  Executive  Board 
member  representing  the  Riverside  District,  is 
hereby  sustained. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


Devolution  of  Real  Property— Interpretation 
OF  Yakima  Act  of  Aug.  9,  1946 


M-36495 


January  13,  195S. 


Indian  Lands:  Descent  and  Distribution:  Generally 

As  to  members  of  the  Yakima  Tribes  dying  after 
the  approval  of  the  act  of  August  9,  1946,  Sec- 
tion 7  of  that  act  applies  to  the  devolution  of 
that  part  of  the  decedent's  trust  or  restricted 
estate  which  (I)  came  to  the  decedent  through 
his  membership  in  the  tribes  or  (2)  which  con- 
sists of  any  interest  in  or  the  rents,  issues,  or 
profits  from  an  allotment  of  land  within  the 
Yakima  Reservation  or  within  the  area  ceded 
by  the  treaty  of  June  9,  1855  (12  Stat.  951), 
irrespective  of  whether  the  allotment,  or  interest 
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therein,  was  acquired  by  the  decedent  by  allot- 
ment patent,  inheritance,  devise  or  restricted 
deed,  liut  excepting  decedent's  restricted  pur- 
chased lands  which  at  any  time  prior  to  their 
acquisition  by  him  may  have  been  in  an  unre- 
stricted status. 


Mr.  R.  J.  Montgomery 
Examiner  of  Inheritance 
P.O.  Box  3537 
Portland  8,  Oregon 

Dear  Mr.  Montgomery: 

This  refers  to  your  request  for  a  further  in- 
terpretation of  section  7  of  the  act  of  August  9. 
1946,  60  Stat.  968,  25  U.S.C,  1952  ed.,  sec.  607, 
quoted  below,  dealing  with  the  devolution  of  re- 
stricted Yakima  estates,  and  limiting  the  inheritance 
or  the  devise  of  such  property  to  enrolled  members 
of  the  Yakima  Tribes  of  one-fourth  or  more  Indian 
blood: 

"Sec.  7.  Hereafter  only  enrolled  members  of 
the  Yakima  Tribes  of  one-fourth  or  more 
blood  of  such  tribes  shall  take  by  inheritance 
or  by  will  any  interest  in  that  part  of  the  re- 
stricted or  trust  estate  of  a  deceased  member 
of  such  tribes  which  came  to  the  decedent 
through  his  membership  in  such  tribes  or 
which  consists  of  any  interest  in  or  the  rents, 
issues,  or  profits  from  an  allotment  of  land 
within  the  Yakima  Reservation  or  within  the 
area  ceded  by  the  treaty  of  June  9,  1855,  12 
Stat.  951,  except  that  a  surviving  spouse  of  less 
than  one-fourth  of  the  blood  of  the  Yakima 
Tribes  may  receive  by  inheritance  or  devise 
the  use  for  life  of  one-half  of  the  restricted  or 
trust  lands  of  the  decedent  located  within  the 
Yakima  Reservation  or  within  the  area  ceded 
by  the  said  treaty  of  June  9,  1855." 

Various  other  aspects  of  these  quoted  provisions 
were  considered  in  the  Solicitor's  memoramhmi 
opinion,  dated  March   16,   1956    (M-36331). 

You  state  the  view  that  the  above  limitation 
upon  a  Yakima  decedent's  heirs  or  devisees  applies 
"only  to  the  original  allotment  of  a  decedent,  and 
applies  to  property  inherited  by  a  Yakima  Indian 
since  August  9,  1946,"  and  also  that  such  provisions 
are  not  applicable  at  any  time  to  property  obtained 
under  a  deed  or  purchase. 

Because  of  the  clearly  prospective  nature  of  sec- 
tion 7  of  the  Yakima  act,  and  the  rule  that  the 
descent  of  a  decedent's  property  is  cast  in  his 
heirs  immediately  upon  death    (see  the  Solicitor's 


opinion  of  March  16,  1956,  supra,  p.  5),  the  de- 
volution of  the  estate  of  a  member  of  the  Yakima 
Tribe  whose  death  occurred  before  the  approval 
of  the  act  would  in  no  wise  be  controlled  by  the 
limiting  provisions  of  section  7,  and  the  composi- 
tion of  the  restricted  estate  would  be  immaterial. 
On  the  other  hand,  it  is  our  opinion,  contrary  to 
yours,  that  the  death  of  a  deceased  member  of  the 
Yakima  tribes  after  die  approval  of  the  act  would 
bring  the  provisions  of  section  7  into  play,  and 
this  would  be  true  irrespective  of  whether  the 
restricted  estate  consists  of  an  allotment  or  an 
inherited  or  purchased  interest  therein. 

I. 

In  effect,  we  believe  your  position  is  that  since 
an  inheritance  received  prior  to  the  effective  date 
of  the  act  was  not  acquired  by  virtue  of  member- 
ship in  the  Yakima  Tribes,  consequently,  the  pro- 
visions of  section  7  should  have  no  application  in 
the  further  transmittal  by  inheritance  or  by  devise 
of  such  property  upon  the  heir's  death  subsequent 
to  August  9,  1946.  In  this  respect  you  apparently 
have  failed  to  give  sufficient  force  to  other  pro- 
visions in  section  7  which  likewise  limit  the  rights 
of  inheritance  in  those  instances  where  the  re- 
stricted or  trust  estate  of  a  Yakima  member  "con- 
sists of  any  interest  in  or  the  rents,  issues,  or  pro- 
fits from  an  allotment  of  land  within  the  Yakima 
Reservation  or  within  the  area  ceded  by  the  treaty 
of  June  9,  1855,  12  Stat.  951,  *  *  *." 

The  term  "any  interest  in  *  *  *  an  allotment  of 
land  *  *  *'•  clearly  embraces  on  its  face  an  interest 
in  an  allotment  held  by  inheritance  as  well  as  when 
the  entire  interest  in  the  land  had  been  acquired 
as  an  original  allottee.  Such  a  conclusion  is  sup- 
ported by  the  backgroimd  of  the  act,  as  reflected 
by  oiu'  legislative  file  on  this  matter.  Section  7  of 
the  original  bill  (H.R.  6165,  79th  Cong.  2d  Sess.) , 
which  later  became  the  act  of  August  9,  1946,  was 
introduced   in   the  following  language: 

"Sec.  7.  Hereafter  only  enrolled  members  of 
the  Yakima  Tribes  of  one-fourth  or  more  blood 
of  such  tribes  shall  inherit  or  take  by  devise 
any  interest  in  that  part  of  the  restricted  or 
trust  estate  of  any  deceased  member  of  such 
tribes  which  came  to  the  deceased  member 
through  his  membership  in  such  tribes,  or 
which  came  to  the  deceased  member  by  virtue 
of  an  allotment  of  land  on  the  public  domain 
within  the  area  ceded  by  the  treaty  of  June 
9,  1855   (12  Stat.  951),  *  *  *." 

The  Congressional  Committee's  amendment  of 
those  provisions  (H.  Rept.  2484,  79th  Cong.  2d 
Sess.)    is  reflected  by  the  language  now   foimd  in 
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section  7  of  the  act  and  quoted  in  full  above.  This 
substituted  language  was  suggested  in  a  memor- 
andum, dated  April  26,  1946,  from  the  then  Chief 
of  the  Indian  Division  [Associate  Solicitor,  Indian 
Affairs]  to  the  Commissioner  of  Indian  Affairs  in 
the  following  pertinent  respect: 

"Section  7,  as  originally  drafted,  was  defec- 
tive in  failing  to  make  it  clear  that  the  pro- 
visions of  that  section  extended  to  lands, 
and  the  proceeds  derived  therefrom,  located 
on  the  Yakima  Reservation,  or  in  the  ceded 
area,  which  the  decedent  might  have  acquired 
by  inheritance  or  devise  from  prior  deceased 
Indians  whether  the  prior  deceased  Indians 
were  members  of  the  tribe  or  not  *  *  *." 


Thus,  the  view  that  the  reference  in  the  1946 
act  to  an  allotment  includes  inherited  interests 
therein  as  well  comports  with  a  similar  position 
which  this  Department  has  consistently  followed 
in  Indian  probate  matters.  That  is  the  view  that 
the  reference  in  the  act  of  June  25,  1910,  as 
amended,  36  Stat.  855,  25  U.S.C,  1952  ed.,  sec. 
372,  to  the  Secretary  of  the  Interior's  authority  to 
ascertain  the  heirs  of  a  deceased  Indian  to  whom 
an  allotment  of  land  has  been  made  embraces,  so 
long  as  the  allotment  remains  in  a  restricted  or 
trust  status  and  subject  to  the  Department's  super- 
vision, the  power  to  determine  the  original  allot- 
tee's heirs  and  also  the  heirs  or  beneficiaries  of 
subsequently  deceased  Indian  heirs.  Of  course, 
where  the  persons  dying  possessed  of  inherited  in- 
terests in  restricted  property  are  not  within  the 
class  whom  Congress  sought  to  protect  such  as 
Canadian  Indians,  this  Department  has  disclaimed 
any  authority  to  probate  their  estates  (M-36186, 
December  18,  1953). 

II. 
For  the  reasons  we  have  indicated  above  with 
respect  to  inherited  interests  in  allotments,  it  is 
difficult  to  perceive  that  an  allotment  within  the 
areas  specified  in  section  7  of  the  1946  act  loses  its 
identity  for  purposes  of  that  section  merely  be- 
cause the  allotment  has  been  sold  to  a  member  of 
the  Yakima  Tribe.  Otherwise,  a  convenient  avenue 
for  avoiding  the  apparent  purpose  of  the  act  to 
retain  ownership  to  certain  lands  in  enrolled 
Yakima  Indians  could  be  provided  by  the  execu- 
tion of  deeds  to  members  whose  prospective  heirs 
or  devisees  are  not  qualified  to  take  under  the 
act.  However,  this  question  is  no  longer  an  open 
one,  but  has  heretofore  been  determined.  You  have 
quoted  from  a  letter  of  the  Assistant  Commissioner 


of  Indian  Affairs,  approved  by  the  Acting  Assistant 
Secretary  of  the  Interior  on  May  12,  1948,  whicli 
represented  general  comments  regarding  the  man- 
ner in  which  certain  problems  arising  from  an  ad- 
ministration of  the  act,  including  the  one  now 
presented  by  you,  should  be  handled.  Your  quota- 
tion constituted  the  answer  to  a  question  the  first 
part  of  which  pertained  to  purchasers,  other  than 
Yakima  members,  of  trust  lands  who,  upon  their 
deaths,  obviously  could  transmit  to  their  heirs  or 
devisees  the  interests  in  such  purchased  lands  free 
of  the  limitations  in  section  7  of  the  1946  Act.  How- 
ever, the  second  part  of  the  question  presented  read 
as  follows: 


"Could  a  Yakima,  during  his  life,  convey 
in  trust,  to  one  of  his  family  of  less  than  1/4 
blood,  his  trust  property  either  for  life  or  in 
perpetuity  and  the  resulting  owner  take  the 
land  free  from  the  restriction  on  inheritance?" 


The  interpretation  or  answer  which  was  given  in 
response  to  this  question  reads  as  follows: 


"If,  however,  a  conveyance  of  all  the  right, 
title  and  interest  in  an  allotment  were  made 
by  a  member  of  the  Yakima  tribes  to  his  child 
of  less  than  one-fourth  blood,  under  the  form 
of  deed  containing  the  trust  provisions  the 
land  in  the  hands  of  the  child  would  be 
subject  to  the  inheritance  restrictions  of  the 
Act,  provided,  of  course,  the  child  is  a  mem- 
ber of  the  Yakima  tribes." 


To  summarize,  as  to  members  of  the  Yakima 
Tribes  dying  after  the  apprx)val  of  the  act  of 
August  9,  1946,  sec.  7  applies  to  the  devolution  of 
that  part  of  the  decedent's  trust  or  restricted  estate 
which  (1)  came  to  the  decedent  through  his  mem- 
bership in  the  tribes,  or  (2)  which  consists  of  any 
interest  in  or  the  rents,  issues  or  profits  from  an 
allotment  of  land  within  the  reservation  or  the 
ceded  area.  With  respect  to  the  latter  category 
it  is  immaterial  whether  the  allotment,  or  interest 
therein,  was  acquired  by  tlie  decedent  by  allotment 
patent,  inheritance,  devise  or  restricted  deed.  Of 
course,  sec.  7  of  the  act  would  not  apply  to  any 
of  the  decedent's  restricted,  purchased  lands  which, 
at  any  time  prior  to  their  acquisition  by  him,  may 
have  been  in  an  unrestricted  status. 


Edmund  T.  Fritz, 

Deputy  Solicitor. 
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Rights  of  Indians  in  the  Hoopa  Valley 
Reservation,  California 

65  I.D.  59 

M-36450  February  5,  1958. 

Indian  Tribes:  Tribal  Government 

The  Commissioner  of  Indian  Affairs  has  been  cor- 
rect, as  a  matter  of  law,  in  recognizing  tribal 
title  to  the  communal  lands  of  the  12  miles 
square  executive  order  reservation  in  the  Hoopa 
Valley  Tribe.  The  Commissioner  has  been  further 
correct  in  paying  out  per  capita  payments  as 
authorized  generally  by  the  act  of  March  2, 
1907,  34  Stat,  1221,  to  enrolled  members  of  the 
Hoopa  Valley  Tribe  only. 

Indian  Lands:  Tribal  Lands:  Generally— Indian 
Tribes:   Tribal  Government 

Nothing  in  the  Order  of  October  16,  1891  indi- 
cates an  intent  to  confer  upon  the  Klamath  River 
Indians  an  interest  in  the  realty  of  the  original 
Hoopa  Valley  Reservation.  Despite  the  enlarge- 
ment of  the  original  Hoopa  Valley  Reservation, 
the  Klamath  River  Tribe  was  never  merged  with 
nor  absorbed  into  the  Hoopa  Valley  Tribe. 
Therefore,  the  fact  that  the  Hoopa  Valley  Tribe 
limited  the  scope  of  its  jurisdiction  under  its 
1949  Constitution  does  the  Klamath  River  In- 
dians no  injustice.  As  an  independent  trilial 
group,  neither  the  Klamath  River  Indians  nor 
their  successors,  the  Yinoks,  have  any  property 
right  in  the  original   twelve  mile  square. 

Indian  Lands:  Possessory  Rights 

It  would  be  an  unconstitutional  taking  to  permit 
the  Klamath  River  (Yurok)  Indians  to  diminish 
the  value  of  the  right  of  occupancy  in  Hoopa 
Valley  by  paying  to  them  a  part  of  the  proceeds 
of  the  resources  taken  therefrom.  The  Hoopa 
Indians  have  occupied  this  part  of  the  reserva- 
tion since  1865  and  the  benefits  of  such  occu- 
pancy belong  to  them. 

Indian  Tribes:   Reservations 

Inasmuch  as  the  Indian  Reorganization  Act  pro- 
vided a  method  of  uniting  the  Hoopa  and 
Klamath  River  tribes,  and  both  tribes  rejected 
such  a  plan,  it  is  our  opinion  that  these  groups 
remain  and  must  be  recognized  as  independent 
tribal  groups  until  such  time  as  they  affirmatively 
and  voluntarily  form  a  consoliclated  govern- 
mental body  having  jurisdiction  over  the   total 


reservation  both  as  to  government  and  as  to 
economic  resources.  Such  a  confederation  or 
consolidation  has  not  taken  place. 

Monorandmn 

To:  Commissioner  of  Indian  Affairs 

From:        Deputy  Solicitor 

Subject:    Rights  of  Indians  in   the   Hoopa  Valley 
Reservation,    California 

This  opinion  is  given  in  response  to  your  request 
for  a  determination  of  the  legality  of  recent  per 
capita  distributions  to  members  of  the  Hoopa 
Valley  Tribe  of  California.  The  per  capita  pay- 
ments were  made  by  request  of  the  recognized 
governing  body  of  the  Hoopa  Valley  Reservation. 
Recipients  are  those  persons  whose  names  appear 
on  the  tribal  membership  roll  approved  by  the 
Commissioner  on  March  25,  1952.  The  official  mem- 
bership roll  approved  October  1,  1949,  contains  the 
names  of  allottees,  their  descendants,  unallotted 
residents  of  the  twelve  mile  square  area  of  Hoopa 
Valley  who  were  eligible  to  receive  allotments  at 
the  time  the  allotments  were  made,  and  other  per- 
sons made  members  of  the  tribe  by  adoption.^ 

It  has  been  contended  on  behalf  of  certain  mem- 
bers of  the  Yurok  tribe  that  Indians  and  their 
descendants  who  were  allotted  on  lands  formerly 
known  as  the  Klamath  River  Reservation  and  on 
that  portion  of  the  enlarged  Hoopa  Valley  Reser- 
vation commonly  referred  to  as  the  "Connecting 
Strip"  or  "Extension"  are  entitled  to  share  equally 
in  the  payments  from  the  proceeds  of  timber  sales 
on  the  area  comprising  the  original  Hoopa  Valley 
Reservation.  It  is  further  alleged  that  the  Bureau 
of  Indian  Affairs  improperly  authorized  the  dis- 
bursal  of  per  capita  payment  money  at  the  request 
of  the  Hoopa  Valley  Business  Council  because  the 
Hoopa  Valley  Tribal  Constitution  under  which  it 
acts  is  invalid. 

A  group  of  Indians  had  been  politically  recog- 
nized as  a  Hoopa  tribe  by  the  United  States  as 
early  as  1851  when  a  treaty  was  negotiated  with  the 
"Hoo-pah"  or,  as  they  were  sometimes  otherwise 
called,  the  Trinity  River  Indians.  Although  this 
treaty  was  never  ratified,  it  is  convincing  evidence 
of  the  existence  of  a  Hoopa  tribal  group.  Later, 
this  tribal  grotip  exercised  the  rudiments  of  com- 
munity government  over   the   Indians  of  an   area 


'  Constitution  and  By-laws  of  Hoopa  Valley  Tribe.  Article 
IV.  Membership.  Appro\c(l  September  4.  1952.  Appendix 
I.  Cf.  also  letter  of  Superintendent  Boggess  to  Commissioner 
on  January  I.^,  1947,  re  Hoppa  Business  Council  resolution 
declaring  all  lands  and  resources  of  12  miles  square  to  be 
property    of    Hoopa    Valley    Indians    alone. 
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compiising  the  twelve  mile  squaie  original  Hoopa 
Valley  reservation  and  were  thus  qualifietl  for  poli- 
tical recognition  as  a  tribe  occupying  the  reserved 
area.  We  have  seen  no  evidence,  or  contention, 
that  any  other  tribal  group  claimed,  at  that  time 
any  governmental  or  economic  jurisdiction  over 
the  twelve  mile  square  area  of  the  originaJ  Hoopa 
Valley  Reservation. 

Subsequent  to  the  admission  of  California  as 
a  state,  the  announced  intent  of  Congress  was  to 
collect  the  various  groups  of  Indians  in  California 
and  to  locate  them  on  reservations  set  aside  to  af- 
ford protection  against  the  encroachment  of  white 
settlers.  On  April  8,  1864  (13  Stat.  39)  Congress 
authorized  the  President,  in  his  discretion,  to  set 
aside  not  more  than  four  tracts  of  land  in  Califor- 
nia to  be  retained  by  the  United  States  as  Indian 
reservations,  suitable  in  extent  to  accommodate  the 
Indians  in  that  State.  The  lands  were  to  be  located 
as  remote  from  white  settlements  as  possible,  hav- 
ing due  regard  for  their  adaptability  for  the  pur- 
pose for  which  they  were  intended.  The  act  further 
provided  that  at  least  one  of  the  reservations  be 
located  in  what  had  theretofore  been  known  as 
the  "Northern  District."  Pursuant  to  this  act,  the 
Hoopa  Valley  Reservation  was  established  as  one 
of  the  four  reservations  contemplated  by  the  legis- 
lation. 

Administrative  actions  looking  toward  the  setting 
aside  of  this  area  as  an  Indian  reservation  were 
begun  on  August  21,  1864;  and  by  1865  a  number 
of  Hoopa  Indians  had  already  been  located  in 
Hoopa  Valley  which  was  formally  reserved  by 
Executive  Order  in   1876. 

The  Executive  Order  establishing  the  Hoopa 
Valley  Reservation  provided: 

"EXECUTIVE  MANSION,  June  23.  1876. 
It  is  hereby  ordered  that  the  south  and  west 
boundaries  and  the  portion  of  the  north  bound- 
ary west  of  Trinity  River,  surveyed  in  1875 
by  C.  T.  Bissel,  and  the  courses  and  distances 
of  the  east  boundary,  and  the  portion  of  the 
north  boundary  east  of  Trinity  River  re- 
ported but  not  -sui-veyed  by  him,  viz:  Begin- 
ning at  the  southeast  corner  of  the  reservation 
at  a  post  set  in  mound  of  rocks,  marked 
'H.V.R.,  No.  3/  thence  south  17^2°  west 
905.15  chains  to  soiuheast  corner  of  the  reser- 
vation; thence  south  72°  west  480  chains  to 
the  mouth  of  Trinity  River,  be,  and  hereby 
are,  declared  to  be  the  exterior  boundaries  of 
Hoopa  Valley  Indian  Reservation,  and  the 
land  embraced  therein,  an  area  of  89,752.43 
aaes,  be,  and  hereby  is,  withdrawn  from  public 
sale,  and  set  apart  for  Indian  purposes,  as 
one  of  the  Indian  reservations  authorized   to 


be  set  apart  in  California  by  act  of  Congress 
approved  April  8,  1864.  (13  Stat.,  p.  39)  U.S. 
GRANT." 

It  should  be  noted  that  this  Executive  Order 
designates  no  particular  tribe  or  class  of  Indians  as 
the  inhabitants  of  the  area  set  aside.  The  order, 
therefore,  must  be  construed  as  setting  aside  the 
reserve  for  the  benefit  of  any  Indians  who  were 
then  occupying  the  area  and  those  who  availed 
themselves  of  the  opportunity  for  settlement  which 
the  reservation  presented  from  time  to  time.  When 
the  President  formally  set  the  boundaries  of  the 
Hoopa  Valley  Reservation  on  June  23,  1876,  a 
"Hoopa  Tribe,"  composed  of  remnants  of  the 
Hunstang,  Hupa,  Redwood,  Saiaz,  Sermalton,  Mis- 
kut,  and  Tish-tang-a-tan  bands  of  Indians,  was 
already  well  established  thereon.  This  tribe  became 
stabilized  in  the  area  and  somewhere  along  the 
line  adopted  a  constitutional  form  of  government 
and  ever  since  has  maintained  its  local  integrity. 
The  records  of  the  Indian  Buieau  show  that  by 
1916  the  group  was  well  organized  with  a  repre- 
sentative tribal  council. 

"This  [Hoopa]  council  is  composed  of  In- 
dians living  on  the  Hoopa  Valley  Resei-vation 
proper  and  represents  all  of  the  tribes  not 
now  extinct  enumerated  in  the  Act  of  Con- 
gress and  presidential  proclamation  setting 
aside  this  as  an  Indian  Reservation  *  *  *.  The 
Hoopa  Council  are  the  duly  authorized  repre- 
sentatives of  the  Indians  in  Hoopa  Valley 
Reservation."  - 

The  "Hoopa  Valley  Tribe"  has  continually  exer- 
cised tribal  governmental  finictions  within  the  con- 
fines of  the  Hoopa  Valley  Reservation  as  estab- 
lished by  the  Executive  Order  of  June  23,  1876. 
and  is  the  proper  organization  for  carrying  on  the 
functions  of  administering  and  managing  whatever 
communal  property  or  land  may  be  owned  or  bene- 
ficially held  by  that  tribe.  We  note  that  the  tribe 
in  1949  adopted  a  written  constitution  which  ap- 
paicntly  fairly  included  as  members  all  persons  en- 
rolled on  the  official  roll  of  the  Hoopa  Valley  Tribe 
and  all  children  of  at  least  one-quarter  Indian 
blood,  born  to  such  members. 

We  conclude,  therefore,  that  as  a  matter  of  law 
the  Commissioner  of  Indian  Affairs  has  been  correct 
in  recognizing  tribal  title  to  the  communal  lands 
in  the  twelve  mile  square  reservation  to  be  in  the 
Hoopa  Valley  Tribe.  Cf.  Spalding  v.  ChaJidJcr, 
160  U.S.  394,  34  Op.  A.G.  181,  1924.  The  superior 


-  Letter  from  Superintendent  Morsdolf  to  Commissioner  of 
Indian  Affairs,  June  19,  1916. 
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title  of  the  Government  in  tribal  lands  and  in 
allotted  lands  where  no  patents  have  been  issued, 
implies,  of  course,  wise  management.  It  does  not 
confer  on  the  Government  the  right  to  despodl 
a  tribe  or  an  allottee  of  accrued  rights.  St.  Marie  v. 
United  States,  24  F.  Supp.  237,  240.  The  Commis- 
sioner has  been  correct  in  paying  out  per  capita 
payments,  authorized  by  the  act  of  March  2,  1907, 
34  Stat.  1221,  only  to  enrolled  members  of  the 
Hoopa  Valley  Tribe.  This  action  is  consonant 
with  the  principle  that  the  test  of  the  privilege  of 
an  individual  Indian  to  share  in  tribal  resources  is 
tribal  membership.  Halberl  v.  United  States,  283 
U.S.  753. 

We  now  turn  our  attention  to  the  contention  that 
Indians  other  than  enrolled  members  of  the  Hoopa 
Valley  Tribe  have  a  claim  of  right  to  an  interest 
in  the  communal  lands  and  resources  of  the  Hoopa 
Valley  reservation  because  the  twelve  mile  square 
reservation  was  enlarged  by  the  addition  of  a  con- 
tiguous area  of  land  on  which  Indians  of  other 
bands  were  residing. 

The  first  pertinent  act  of  Congress  providing  for 
reservations  for  the  Indians  of  California  was  the 
Act  of  March  3,  1853,  10  Stat.  238.  This  act  author- 
ized the  President  to  "make  five  military  reserva- 
tions from  the  public  domain  in  the  State  of  Cali- 
fornia *  *  *  for  Indian  purposes."  The  Act 
limited  the  area  which  might  be  reserved  to  25,000 
acres  and  appropriated  $250,000  for  subsistence 
and  costs  of  removing  the  Indians  to  the  reserved 
area.  One  of  the  areas  so  reserved  was  the  Klamath 
River  Reservation  established  November  16,  1855, 
by  the  Executive  Order  of  President  Franklin 
Pierce. 

In  the  year  1861,  a  flood  destroyed  the  arable 
lands  of  the  Klamath  River  Reservation  and  some 
of  the  Indians  located  thereon  were  removed  to 
a  new  temporary  reservation  known  as  the  Smith 
River  Reserve,  established  May  3,  1862.  A  majority 
of  these  Indians  prefeiTcd  to  reside  on  the  old 
reservation,  however,  and  nearly  all  of  them  re- 
turned within  a  few  years  to  the  Klamath  River 
area.  Meanwhile,  by  the  act  of  April  8,  1864,  supra, 
the  State  of  California  was  constituted  one  super- 
intendency  for  the  administration  of  Indian  affairs 
and  the  President  was  authorized  to  set  apart  four 
additional  tracts  of  land  within  the  State  for  Indian 
purposes.  There  were  already  in  existence  at  that 
time  the  following  reservations:  Klamath  River, 
Mendocino  and  Smith  River.  Both  the  Mendocino 
and  Smith  River  reservations  were  later  discon- 
tinued by  the  act  of  July  27,  1868,  15  Stat.  221, 
223.  During  this  time,  the  Klamath  River  lands 
were  treated  as  a  distinct  reservation  administered 
by  an  Indian  Agent  of  the  United  States  who  also 
oversaw  the  affairs  and  development  of  the  Hoopa 


Valley  Reservation  approximately  20  miles  away. 
As  an  aid  to  the  administration  of  these  two 
separated  areas,  they  were  brought  together  under 
the  Order  of  October  16,  1891,  which  reads  as 
follows: 

"EXECUTIVE  MANSION,  October  16, 
1891.  It  is  hereby  ordered  that  the  limits  of 
the  Hoopa  Valley  Reservation,  in  the  State 
of  California,  a  reservation  duly  set  apart  for 
Indian  purposes,  as  one  of  the  Indian  resei-va- 
tions  authorized  to  be  set  apart  in  said  State 
by  act  of  Congress  approved  April  8,  1864  (13 
Stat.  39)  be,  and  the  same  are  hereby,  ex- 
tended so  as  to  include  a  tract  of  country  1 
mile  in  width  on  each  side  of  the  Klamath 
River,  and  extending  from  the  present  limits 
of  the  said  Hoopa  Valley  Reservation  to  the 
Pacific  Ocean:  Provided,  hoxvever,  that  any 
tract  or  tracts  included  within  the  above- 
described  boundaries  to  which  valid  rights 
have  attached  under  the  laws  of  the  United 
States  are  hereby  excluded  from  the  reserva- 
tion as  hereby  extended.  BEN  J.  HARRI- 
SON." 

The  limits  of  the  Hoopa  Valley  Reservation 
were  thus  extended  by  the  Executive  Order  of 
October  16,  1891,  to  include  a  tract  of  land  contain- 
ing approximately  25,635  acres,  one  mile  in  widdi 
on  each  side  of  the  Klamath  River,  extending  from 
the  limits  of  the  Hoopa  Valley  l^eservation  to  the 
Pacific  Ocean.  This  enlarged  Hoopa  Reservation 
took  a  shape  similar  to  that  of  a  spoon  with  the 
Hoopas  located  in  its  bowl  and  the  Klamath  River 
Indians  strung  out  along  its  handle.  The  following 
year,  under  the  act  of  June  17,  1892,  Congress  dis- 
continued the  Klamath  River  Reservation  as  such, 
but  preserved  some  rights  for  Indians  previously 
located  on  the  reservation  by  providing  for  allot- 
ments to  all  Indian  applicants  who  made  their 
selection  thereon  within  one  year.  All  lands  not 
selected  for  allotment  were  opened  to  settlement 
under  the  public  land  laws.  Indians  who  removed 
from  the  former  Klamath  River  Reservation  were 
relocated  on  the  connecting  strip  and  elsewhere,  and 
the  Klamath  River  Tribe  became  widely  scattered. 

The  Klamath  River  Indians,  whose  ancestors 
formerly  resided  on  the  Klamath  River  Reservation, 
have  consistently  been  regarded  as  an  identifiable 
tribe  by  the  Federal  Government.  See  33  L.D.  205, 
218.  These  Indians  are  also  included  in  the  general 
term  "Yurok"  meaning  downstream  Indians  al- 
though a  Yurok  Tribe,  as  such,  was  not  organized 
until  recent  years.  The  "Yurok  Tribe"  has  never 
been   recognized   as  having  jurisdiction   over   any 
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part  of  the  "Hoopa  Extension"  because  its  member- 
ship is  not  confined  to  reservation  Indians.^ 

We  can  find  no  evidence  to  indicate  that  the 
enlargement  of  the  reservation  was  intended  in 
any  way  to  upset  the  property  interests  of  the 
Hoopa  tribe  to  the  original  area  under  its  juris- 
diction. We  read  nothing  in  the  Oixler  of  1891 
to  show  an  intent  to  confer  upon  the  Klamath 
River  Indians  an  interest  in  the  realty  of  the 
original   Hoopa  Valley   Reservation. 

The  former  Klamath  River  reservation  and  the 
connecting  strip  are,  technically,  a  part  of  the 
enlarged  Hoopa  Valley  Reservation.  However,  to 
construe  the  order  enlarging  the  Hoopa  Valley 
Reservation  as  divesting  the  Hoopa  Valley  Tribe 
of  their  rights  in  their  communal  property  would 
be  contrary  to  established  law.  The  rights  of  In- 
dians to  property  within  reservations  attach  when 
the  lands  are  set  aside.  34  Op.  A.G.  171,  176  (1924) . 
United  States  v.  Santa  Fe  R.R.  Co.,  314  U.S.  339. 
The  rights  of  the  Hoopa  Indians  to  the  Hoopa 
Valley  reservation  antedate  the  Executive  Order 
of  1891.  Such  vested  rights  in  the  land  are  not 
affected,  without  the  tribe's  consent,  by  a  subse- 
quent order  enlarging  the  area  of  the  reservation. 
To  distribute  the  income  from  tlie  assets  of  the 
original  part  of  the  Hoopa  Valley  Reservation  to 
all  the  Indians  in  the  Northern  District  of  Cali- 
fornia would  be  to  give  to  many  of  them  the  bene- 
fit of  a  right  to  which  they  are  not  entitled.  Con- 
gress, as  a  trustee  for  unassimilated  Indians,  has 
power  to  legislate  for  the  proper  control  and 
management  of  such  of  their  property  as  is  held 
by  the  Government  in  a  trust  capacity,  but  this 
power  is  not  so  extensive  as  to  enable  die  Govern- 
ment "to  give  the  tribal  lands  to  others,  or  to  ap- 
propriate them  to  its  own  purposes,  without  render- 
ing, or  assuming  an  obligation  to  render,  just  com- 


pensation 


for  that  would  not  be  an  exercise 


of  guardianship,  but  an  act  of  confiscation."  United 
States  v.  Creek  Nation,  295  U.S.  103,  110,  citing 
Lane  v.  Pneblo  of  Santa  Rosa,  249  U.S.  110,  113; 
Cherokee  Nation  v.  Hitchcock,  187  U.S.  294,  307- 
308.  Cf.  United  States  v.  Klamath  Modoc  Tribes, 
et  al.,  304  U.S.  119.  It  would  be  an  unconstitu- 
tional taking  diminishing  the  value  of  the  Hoopa 
Indians'  right  of  occupancy,  if  the  Klamath  River 
(Yurok)  Indians  were  permitted  to  share  the 
proceeds  of  the  resources  taken  from  the  12  mile 
square.  The  Hoopa  Indians  have  occupied  the  12 
mile  square  area  of  the  reservation  since  1865  and 


^  Yurok  Tribe,  incorporated  under  laws  of  California, 
October  24,  1949.  The  organization  is  recognized  for  the 
purposes  for  which  it  was  formed  namely  "to  promote  the 
cultural,  social,  educational,  and  economical  well  being  of 
members  of  the  Yurok  Tribe."  Letter  from  Assistant  Com- 
missioner  to   Mrs.   Lowana    Brantner,   November  26,    1954. 


the  benefits  of  such  occupancy  belong  to  them. 
Shoshone  Tribe  v.  United  States,  299  U.S.  476, 
496.  Each  and  every  individual  member  of  the 
many  ti"ibes  or  bands  of  California  Indians  was 
privileged  after  1865  to  settle  upon  this  reservation. 
None  of  them  was  recjuired  to  do  so.  Those  who 
accepted  became  vested  with  the  full  incidents  of 
Indian  title.  Those  who  did  not  accept,  and  chose 
to  remain  where  they  were,  or  move  elsewhere,  can- 
not be  properly  regarded  as  being  invested  with 
enforceable  rights  thereon  either  in  themselves 
or  in  their  posterity.  Cf.  Sol.  Op.  M— 36181,  Owner- 
ship of  Unallotted  Lands  on  the  Tulalip  Indian 
Reservation  in  the  State  of  Washington,  February 
21,  1956. 

It  has  been  alleged  that  the  Hoopas  withdrew 
from  an  existing  Hoopa-Klamath  tribal  organiza- 
tion without  knowledge  or  consent  of  the  Klamaths. 
In  view  of  the  history  of  these  tribes  as  set  out 
above,  that  assertion  is  not  well  founded.  On  the 
contrary,  the  Klamath  River  Tribe  was  never 
merged  with  nor  absorbed  into  the  Hoopa  Valley 
Tribe.  Therefore,  the  action  by  which  the  Hoopa 
Valley  Tribe  limited  the  scope  of  its  jurisdiction 
under  its  1949  Constitution  does  the  Klamath  River 
Indians  no  injustice. 

The  Hoopa  Indians  have  actively  attempted  for 
more  than  half  a  century  to  preserve  their  inter- 
ests in  the  Hoopa  Valley  Reservation  and  to  keep 
the  Klamath  River  Indians,  and  any  others,  from 
acquiring  any  tribal  right  in  the  area  of  the  original 
twelve  mile  square.  There  is  nothing  in  the  records 
to  indicate  a  recession  from  the  position  they  held 
before  Klamath  River  lands  were  annexed  to  the 
Hoopa  Valley  reservation.  A  study  of  the  various 
actions  taken  in  connection  with  the  allotment  of 
land  on  the  reservations  discloses  the  active  re- 
sistance of  the  Hoopa  tribe  to  the  encroachment 
and  claims  of  other  tribes  and  other  Indians.  At  a 
time  when  a  number  of  outsiders  were  attempting 
to  obtain  allotments  at  Hoopa  Valley,  the  tribal 
council,  anxious  to  preserve  the  reservation  for  In- 
dians of  the  Hoopa  tribe,  stated  in  a  letter  dated 
June  19,  1916,  to  the  Commissioner  of  Indian 
Affairs: 

"There  are  certain  trii)es  that  are  regarded 
as  having  tribal  rights  on  the  Hoopa  reserva- 
tion. This  we  cannot  understand.  Take  the 
Klamath  for  instance— they  represent  a  differ- 
ent tribe,  talk  a  different  language,  and  have 
never  associated  with  the  Hoopas  to  amount  to 
anything.  As  near  as  we  can  understand  the 
Hoopa  and  Klamath  River  reservation  were 
allotted  twenty  some  odd  years  ago.  The  Kla- 
math  are   today   enjoying    the  rights  of   their 
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allotments,  own  their  lands  and  homes.  While 
the  Hoopas  have  had  their  land  resurveyed  and 
are  now  waiting  to  receive  their  allotments 
and  are  still  uncertain  about  our  land,  and  still 
they  say  we  are  linked  with  the  other  tribes— 
surely    there    must    be    a    mistake    somewhere 


In  reply,  the  Indian  Bureau  stated  that  only 
those  persons  enrolled  as  Indians  on  the  Hoopa 
Valley  Reservation  or  vohmtarily  adopted  by  the 
tribal  business  committee  could  be  granted  "any 
benefits  whatever  as  Indians  of  the  Hoopa  Valley 
Reservation."  *  Allotment  rolls  for  Hoopa  Valley 
were  closed  in  1923,  but  were  subsequently  re- 
opened when  other  surveys  were  subsequently  made 
in  1929  and  1933. 

In  May  of  1932,  the  Superintendent  wrote  to  the 
Commissioner  requesting  definite  instructions  loa- 
the allotting  of  the  Hoopa  Valley.  At  that  time 
about  175  selections  of  land  for  allotment  had  been 
on  file  at  the  agency  for  a  period  of  nearly  five 
years,  and  many  Indians  were  in  possession  of 
definite  tracts  and  had  improved  such  lands.  With 
respect  to  the  situation  on  the  reservation,  the 
Superintendent  made  this  observation: 

"The  Office  should  understand  that  the  great 
majority  of  these  Indians  feel  that  the  Klamath 
and  the  Hoopa  coimtries  are  separate  and  dis- 
tinct and  tliere  is  no  fixed  desire  on  the  part 
of  the  Hoopas  to  take  over  any  unallotted  Kla- 
math lands,  and  the  great  majority  of  the 
Klamaths  have  no  desire  to  come  in  and  take 
over  Hoopa  country.  I  am  not  unmindful  of 
previous  statements  that  have  been  made  to-  me 
by  the  Office  to  the  effect  that  it  is  considered 
by  the  Office  as  one  reservation  only." 

The  reply  to  this  letter  announced  that  a  repre- 
sentative of  the  Commissioner  was  on  his  way  to 
the  reservation  and  would  "go  over  the  situation 
*  *   *  on  the  ground."  ^ 

Shortly  thereafter,  special  allotting  agent  Charles 
E.  Roblin  was  sent  to  Hoopa  Valley  to  study  the 
matter  and  report  his  views.  The  Roblin  report, 
dated  November  19,  1932,  recommended  that 
further  allotments  be  authorized  on  the  Hoopa 
Valley  Reservation  but  that  such  allotment  be 
limited  to  the  agricultural  lands,  with  the  right  to 
such  allotments  given  only  to  those  who  had  al- 
ready occupied  and  improved  lands  for  beneficial 
use.  Two  months  later,  in  a  supplemental  report. 


*  Letter  from  Chief  Clerk,  Indian  Bureau,  to  Superin- 
tendent, Hoopa  Valley  School,  July  17,  191fi. 

^Letter  to  Superintendent  from  Assistant  Commissioner, 
dated  September  16,  1932. 


Agent  Roblin  withdrew  his  recommendation  thatj 
actual  use  be  a  condition  precedent  to  allotment: 
and  recommended  that  claimants  whose  selections 
covered  surveyed  lands  have  their  selections  con- 
firmed, provided  that  the  individual's  enrollment 
on  the  Hoopa  Valley  Agency  rolls  was  regular  and 
that  he  was  entitled  to  allotment.  Roblin  fiuther 
stated  that  among  the  Indians,  a  sentiment  of 
urgency  prevailed  "based  largely  on  a  desire  of  the 
Hoopa  Indians  to  exclude  the  Klamath  River  and 
Lower  Klamath  Indians  from  allotment  on  the 
original  Hoopa  Valley  Reservation."  It  was  Roblin's 
opinion  "that  the  objection  to  the  rights  of  these 
claiinants  as  a  class,  should  be  disregarded."  The 
Commissioner  agreed  that  Indians  from  the  "Con- 
necting Strip"  and  the  former  Klamath  River  Res- 
ervation should  be  allotted  equally  with  those 
already  living  on  the  original  Hoopa  Valley  Res- 
ervation, but  conceded  that  there  was  no  sufficient 
available  land  to  allot  all  these  Indians  thereon. 
Therefore,  he  approved  only  the  allotment  sched- 
ules which  had  been  previously  submitted  by  the 
Hoopa  tribal  council  in  1921  stating,  "after  the 
schedules  referred  to  above,  no  further  allotments 
at  Hoopa  Valley  will  be  made  at  this  time."  All 
unallotted  lands  were  then  held  for  tribal  use  under 
a  proposed  Indian  Reorganization  Act. 

Subsequently,  on  November  20,  1933,  the  Com- 
missioner of  Indian  Affairs  approved  a  Constitution 
and  Bylaws  of  the  Hoopa  Business  Council  which 
provided  in  part: 

"Article  III.  The  Inisiness  council  shall  be 
composed  of  seven  enrolled  members  of  the 
Hoopa  tribe;  bona  fide  residents  of  Hiunboldt 
County,  California,  and  twenty-one  years  of  age 
or  over." 

The  Coimcil  represented  only  the  Indians  of  the 
twelve  mile  square  Hoopa  proper.  The  Klamath 
River  Extension  was  not  represented  on  this  coim- 
cil, and  has  not  been  represented  there  since. 

As  a  result  of  the  enactment  of  the  Indian  Re- 
organization Act  of  June  18,  1934,  48  Stat.  986,  a 
question  arose  as  to  whether  a  single  referendum 
should  be  held  on  the  enlarged  Hoopa  reservation; 
or  whether  separate  elections  should  be  held  on  the 
two  areas  permitting  each  section  to  determine  its 
own  destiny.  On  October  20,  1934,  Cominissioner 
John  Collier  communicated  his  decision  to  Mr.  Roy 
Nash,  District  Coordinator  for  Reorganization  Act 
in  a  letter  containing  the  following  sanction: 

"Superintendent  Boggess  is  authorized  to 
hold  two  separate  elections  on  the  Hoopa  Val- 
ley Resei-vation,  one  of  them  on  Hoopa  Valley 
proper  for  the  Hoopa,  and  another  election  on 
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the  territory  occupied  by  the  Klamath  Indians, 
when  the  Secretary  calls  such  election." 

The  records  further  show  that  on  December  15, 
1934,  the  Indians  on  the  Hoopa  Valley  Reservation 
voted  to  make  the  Indian  Reorganization  Act  in- 
applicable on  that  reservation.  The  Klamath  River 
Indians  also  opposed  the  application  of  the  act  to 
lands  occupied  by  themselves.  Thus,  in  two  separate 
elections,  which  might  have  resulted  in  more  closely 
tying  the  extension  lands  with  the  original  twelve 
mile  scjuare  area,  both  the  Hoopa  Indians  and  the 
Klamath  River  Indians  defeated  the  reorganization 
measure.  The  total  of  votes  for  each  of  these  tribes 
is  recorded  separately.'^ 

Inasmuch  as  the  Indian  Reorganization  Act  pro- 
vided a  method  of  uniting  the  Hoopa  and  Klamath 
River  tribes,  and  both  tribes  rejected  such  a  plan, 
these  groups  remain  and  must  be  recognized  as  in- 
dependent tribal  groups  until  such  time  as  they 
affirmatively  and  voluntarily  form  a  consolidated 
governmental  body  having  jurisdiction  over  the 
entire  reservation.  Such  a  confederation  or  con- 
solidation has  not  taken  place. 

In  summary,  it  is  our  opinion  that  the  conten- 
tions on  behalf  of  the  Yurok  Indians  have  not  been 
substantiated,  and  that  the  Bureau  of  Indian  Affairs 
has  properly  carried  out  its  responsibilities  in  the 
premises.  In  reply  to  your  specific  questions,  no 
Indians  other  than  those  enrolled  as  members  of 
the  Hoopa  Tribe  of  the  original  12  mile  square 
reservation  and  their  descendants  have  riglits  of 
participation  in  the  communal  property  on  that 
part  of  the  Hoopa  Valley  Reservation. 

The  Indian  inhabitants  of  the  Hoopa  Extension 
and  the  other  areas  outside  the  jurisdiction  of  the 
Hoopa  Valley  Tribe  may  associate  as  a  separate 
Indian  tribe,  or  tribes,  under  constitutions  ac- 
ceptable to  them  and  to  the  Bureau  of  Indian 
Affairs.  But  no  such  association  can  work  to  vest 
such  Indians  with  an  interest  in  the  Hoopa  Valley 
proper. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 
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"  Haas,  "Ten  Years  of  Tribal  Government  Under  I.R.A. 
U.S.  Indian  Service,  1947,  p.  14. 


To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:  Condemnation  actions  involving  Indian 
lands  within  the  Randall  Dam  and  Reser- 
voir Project,  South  Dakota 

Subsequent  to  the  memorandum  of  January  17, 
IQ.'jS,  from  the  Acting  Assistant  Solicitor,  Indian 
Appeals  and  Litigation,  on  this  subject,  additional 
correspondence  on  the  subject  from  the  Director 
of  the  Missouri  River  Basin  Investigations  Project 
was  referred  to  this  office.  In  his  letter  to  you  dated 
January  17,  1958,  the  Director  recommended  that 
the  Secretary  of  the  Interior  request  tlie  Department 
of  Justice  to  delay  calling  any  of  tlie  Indian  tracts 
to  trial  imtil  after  Congress  shall  have  had  a  chance 
to  consider  further  the  matter  of  a  settlement  by 
legislation. 

A  check  on  the  proposed  legislation  discloses  the 
following  situation.  The  Department's  proposed  re- 
port on  H.R.  6125,  a  bill  "To  provide  for  the  ac- 
quisition of  lands  by  the  United  States  required 
for  the  reservoir  created  by  the  construction  of 
Randall  Dam  on  the  Missouri  River  and  for  re- 
habilitation of  the  Indians  of  the  Crow  Creek 
Sioux  Reservation,  .South  Dakota,  and  for  other 
purposes"  was  submitted  July  3,  1957,  to  the 
Bureau  of  the  Budget  for  advice  concerning  the  re- 
lationship of  the  proposed  report  to  the  program 
of  the  President.  The  proposed  report  recommends 
th;it  Section  I  of  H.R.  6125  l>e  revised  to  read: 

"In  addition  to  the  fair  value  of  the  lands 
or  interests  in  lands  belonging  to  the  Indians 
of  the  Crow  Creek  Reservation  that  were  ac- 
quired by  the  United  States  for  the  purposes 
of  the  Randall  Dam  and  Reservoir  project  by 
condemnation  in  the  case  of  United  Stales  v. 
Croxv  Creek  Tribe  of  Sioiix  Indians,  et  al.. 
Civil  Action  844,  S.D.,  covering  269.24  acres, 
and  Civil  Action  184,  covering  9,148.69  acres 
filed  in  the  United  States  District  Court  for  the 
District  of  South  Dakota,  Central  Division, 
.such  Indians  shall  receive  the  additional  pay- 
ments and  benefits  provided  for  in  this  Act." 

The  reasons  given  in  the  proposed  report  for  this 
suggested  amendment  are  as  follows: 

"Title  to  the  lands  in  question  is  already 
vested  in  the  United  States  pursuant  to  a 
condemnation  action  that  is  now  pending  in 
which  a  Declaraion  of  Taking  has  been  filed. 
The  bill  should  recognize  this  fact  rather  than 
purport  to  convey  to  the  United  States  a  title 
which  the  United  States  already  has  acquired. 
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"We  believe  that  there  is  no  need  for  a  tribal 
referendum  to  determine  whether  the  Indians 
accept  the  provisions  of  the  Act  since  the  title 
to  the  land  has  already  been  acquired  by  the 
Federal  Government  and  the  bill  provides  only 
for  benefits  in  addition  to  fair  compensation 
for  the  land." 

Similarly,  the  Department's  proposed  report  on 
H.R.  6074,  a  bill  "To  provide  for  the  acquisition 
of  land  by  the  United  States  required  for  the 
reservoir  created  by  the  construction  of  Randall 
Dam  on  the  Missouri  River  and  for  rehabilitation 
of  the  Indians  of  the  Lower  Brule  Sioux  Reserva- 
tion, South  Dakota,  and  for  other  purposes"  recom- 
mends that  section  1  of  the  bill  be  amended  to 
read: 

"In  addition  to  the  fair  value  of  the  lands 
or  interests  in  lands  belonging  tO'  the  Indians 
of  the  Lower  Brule  Reservation  that  were  ac- 
quired by  the  United  States  for  the  purposes 
of  the  Randall  Dam  and  Reservoir  project  by 
condemnation  in  the  case  of  United  Slates  v. 
Lower  Brule  Tribe  of  Sioux  Indians,  et  al., 
Civil  Action  186,  S.D.,  covering  7,996.92  acres, 
filed  in  the  United  States  District  Court  for  the 
District  of  South  Dakota,  Central  Division, 
such  Indians  shall  receive  the  additional  pay- 
ments provided  for  in  this  Act." 

The  same  reasons  for  this  amendment  are  given 
as  were  stated  for  the  similar  amendment  to  H.R. 
6125. 

Thus,  the  prop>osed  reports  of  this  Department 
on  the  bills  to  which  the  Director  of  M. R.B.I,  refers 
recommend  that  the  bills  be  amended  to  provide 
only  supplementary  compensation  to  that  which 
will  be  obtained  for  the  lands  in  the  p>ending  con- 
demnation actions.  Accordingly,  it  does  not  appear 
that  we  should  request  the  Department  of  Justice 
to  delay  the  trials  wherein  the  amount  of  compen- 
sation to  be  paid  for  the  Indian  lands  will  be  deter- 
mined, for  to  do  so  would  be  inconsistent  with  the 
proposed  reports  which  contemplate  that  the  courts 
will  proceed  to  fix  the  fair  value  of  the  lands. 


Elmer  F. 


Bennett, 

Solicitor. 
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To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Solicitor's  Opinion  M— 36456  re  status  of 
Ozette  Reservation,  Washington 

At  your  request  I  have  reexamined  that  \  part  of 
the  opinion  cited  above  which  holds  that  Ozette 
Indian  Reservation  lands  can  be  made  a  part  of  the 
public  domain  by  the  issuance  of  an  Executive 
order  revoking  the  order  of  April  12,  1893,  which 
withdrew  the  lands  for  Indian  use. 

Because  of  the  peculiar  nature  of  the  trust  status 
of  the  Ozette  Reservation  it  is  not  likely  that  the 
rule  set  oiu  in  our  opinion  M— 36456  could  be  ap- 
plied to  other  Execiuive  order  reservations.  The 
characteristic  which  distinguishes  the  Ozette  lands 
from  all  others  is  that  there  are  no  longer  any  out- 
standing Indian  interests  there.  The  lands  of  the 
Ozette  Reservation  constitute  a  "dry  trust"  which 
may  be  terminated  for  lack  of  a  beneficiary.  It  is 
proper  to  apply  this  legal  principle  only  where  the 
fact  situation  wanants  its  application.  Since  there 
appears  to  be  no  other  Executive  order  Indian 
reservations  lacking  inhabitants  who  have  an 
equitable  interest  therein,  it  is  not  necessary  that 
the  legal  principle  announced  in  M— 36456  be  modi- 
fied for  the  protection  of  other  Indian  trust  lands. 

On  the  matter  of  the  interpretation  given  to  sec- 
tion 4  of  the  Act  of  March  3,  1927  (44  Stat.  1347; 
25  U.S.C.  398(d))  in  the  Ozette  opinion.  House 
Report  1791,  69th  Congress,  2nd  sess.,  contains  the 
following  language: 

"Since  Congress  has  by  the  Act  of  June  30, 
1919  (41  Stat.  3-34)  forbidden  the  creation  of 
Executive  order  reservations,  except  by  act  of 
Congress,  section  4  of  the  bill  [H.R.  15021] 
provides  that  no  changes  shall  be  made  in  the 
boundaries  of  existing  Executive  order  reserva- 
tions except  by  act  of  Congress."  68  Cong.  Rec- 
ord 4580. 

We  believe  it  was  apparently  well  understood  at 
the  time  that  this  and  similar  bills  were  debated 
in  Congress  that  Indian  rights  attached  when  the 
lands  are  set  aside  for  their  use  and  occupancy  and 
that  the  lands  could  not  thereafter  be  retracted  by 
the  Federal  government  without  compensating  the 
Indian  owners.  The  1924  opinion  of  Attorney  Gen- 
eral Stone  on  this  subject  was  adequately  discussed 
m  the  debates  on  S.  4152,  69th  Cong.,  1st  sess. 
Tliis  bill  is  similar  to  the  Act  of  March  3,  1927, 
supra,  but  after  passing  both  houses  of  Congress 
S.  4152  was  vetoed  by  the  President  on  July  2,  1926. 
The  precise  point  of  inquiry  in  all  of  this  discus- 
sion, however,  was  not  the  question  of  power  to 
withdraw  or  restore  public  domain  lands,  but  rather 
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the  character  of  mineral  rights,  if  any,  acquired 
under  an  Executive  order  reservation,  in  other 
words,  whether  a  right  of  use  and  occupancy  in  re- 
served lands  included  the  right  to  the  underlying 
minerals.  The  1927  act  confirmed  that  such  mineral 
rights  belonged  to  the  Indians. 

We  will  agree  that  by  its  clear  terms  the  1927 
act  precludes  the  changing  of  the  boimdaries  of 
Executive  order  reservations,  but  we  believe  that 
section  4  of  the  act  must  be  read  in  its  proper  con- 
text as  applying  to  all  such  reservations  where  there 
is  an  existent  Indian  title.  We  believe  that  section  4 
has  no  application  in  cases  where  Indian  title,  and 
whatever  rights  attach  thereto,  has  been  extin- 
guished by  reason  of  a  merger  of  the  legal  and 
equitable  titles  in  the  United  States. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


Sales  Tax— Three  Affiliated  Tribes  of 
THE  Ft.  Berthold  Reservation 


Mernorandiirn 

To:  Commissioner  of  Indian  Aflairs 

From:        Solicitor 

Subject:     Sales  tax,  Three  Affiliated  Tribes  of  the 
Fort  Berthold  Reservation 

In  a  memorandum  on  this  subject  you  requested 
my  opinion  as  to  whether  the  Tribal  Business  Coun- 
cil of  the  Three  Affiliated  Tribes,  Fort  Berthold 
Reservation,  acted  within  the  scope  of  its  authority 
when  it  adopted  the  Resolution  of  March  11,  1948, 
which  provides: 

"That  the  Tribal  Business  Council  of  the 
corporation  authorize  a  sales  tax  of  two  per- 
cent (2%)  on  the  gross  sales  return  on  all 
cattle  and  horses  sold  on  or  off  the  reservation. 
Sales  of  crops  which  have  been  produced  as 
a  result  of  revolving  credit  financing  shall  also 
be  taxed  two  percent  (2%) .  Other  crop  sales 
shall    not    be    taxed    for    the    same    purpose; 
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Indian  Tribes:  Tribal  Government— Indians:  Tax- 
ation: Generally 

The  governing  body  of  the  Three  Affiliated  Tribes 
on  the  Fort  Berthold  Reservation  acted  within 
the  scope  of  the  traditional  authority  of  Indian 
Tribes  to  tax  persons  under  their  jurisdiction  and 
to  exercise  such  other  reasonable  governmental 
powers  as  are  necessary  to  maintain  law  and 
order  and  to  provide  traditional  governmental 
service  except  insofar  as  such  functions  have 
been  assumed  by  the  paramount  government,  the 
United  States,  when,  by  Resolution  dated  March 
II,  1948,  the  Tribal  Business  Council  imposed  a 
sales  tax  on  the  gross  sales  on  all  cattle  and 
horses  sold  on  or  off  the  reservation,  and  on  sales 
of  crops  produced  as  a  result  of  revolving  credit 
financing. 

Indian  Tribes:  Fiscal  Matters— Indians:  Taxation: 
Generally 

There  is  no  legal  objection  to  the  imposition  of  the 
tribal  sales  tax  designated  by  Tribal  Business 
Council  resolution.  The  tax  is  enforced  against 
all  of  a  class,  namely,  those  who  have  produced 
livestock  and  crops  "as  a  result  of  revolving  credit 
financing."  The  borrowers  were  or  should  have 
been  aware  of  the  tax  prior  to  their  application 
for  loans. 


At  this  late  date,  nearly  ten  years  after  the  adoption 
of  the  Resolution,  we  shall  give  the  Tribe  the  bene- 
fit of  any  doubts,  which  if  presented  more  season- 
ably, might  have  led  to  corrective  suggestions  as 
to  the  form  of  the  Resolution.  The  time  limit  for 
disapproval  in  this  connection  lapsed  ninety  days 
after  the  enactment  of  the  Resolution. 

In  general  there  is  little  doubt  but  that  the  gov- 
erning body  of  the  Three  Affiliated  Tribes  on  the 
Fort  Berthold  Reservation  acted  within  the  scope 
of  the  traditional  authority  of  Indian  Tribes  to  tax 
persons  under  their  jurisdiction  and  to  exercise 
such  other  reasonable  governmental  powers  as  are 
necessary  to  maintain  law  and  order  and  to  pro- 
vide traditional  governmental  services  except  in  so 
far  as  such  functions  have  been  assumed  by  the 
paramount  government,  the  United  States.  Iron 
Crow  v.  Oglala  Sioux  Tribe,  231  F.  (2d)  89  (1956)  . 
Section  16  of  the  Indian  Reorganization  Act,  2.5 
U.S.C.  476,  under  which  these  historical  bands  or 
tribes  were  constituted  into  a  single  statutory  tribe 
can  be  read  to  require  that  their  new  Constitution 
shall  give  the  statutory  tribe  "all  powers  vested  in 
any  Indian  tribe  or  tribal  council  by  existing  law" 
and  certain  additional  powers  not  theretofore  ordi- 
narily exercised  by  Indian  tribes,  which  are  specif- 
ically enumerated.  Section  3  (d)  of  Article  VI  of 
the  Constitution  of  the  Three  Affiliated  Tribes  of 
the  Fort  Berthold  Reservation  provides  that  subject 
to  the  approval  of  the  Secretary  of  the  Interior  the 
Tril)al  Business  Council  shall  have  the  power. 
"*   #  #   jQ  jgyy  taxes  or  license  fees  on  nonmembers 
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doing  business  within  the  reservation  *  *  *  con- 
sistent with  Federal  laws  governing  trade  with  In- 
dian tribes."  It  could  hardly  be  argued  that  it  was 
only  intended  that  the  tribe  should  have  power  to 
tax  nonmembers. 

In  October  of  1934  tiie  Assistant  Seaetary  of  the 
Interior  approved  an  opinion  of  the  Solicitor  which 
held  that  among  the  "powers  vested  in  any  Indian 
Tribe  or  Tribal  Council  by  existing  law"  is  the 
power  "To  levy  dues,  fees,  or  taxes  upon  the  mem- 
bers of  the  tribe  and  upon  nonmembers  residing 
or  doing  any  business  of  any  sort  within  the  reser- 
vation, so  far  as  may  be  consistent  with  the  power 
of  tlie  Commissioner  of  Indian  Affairs  over  licensed 
traders."  (55  I.D.  14,  16)  This  principle  that  an 
Indian  Tribe  has  the  power  to  tax  as  a  corollary  to 
its  government  function  has  been  reaffiraied  in  tlie 
recent  court  case  Iron  Crow  v.  Oglala  Sioux  Tribe, 
supra.  Further,  it  has  been  held  that  a  tribe  has 
capacity  to  sue  in  the  Federal  District  Court  for 
the  collection  of  taxes  which  the  tribe  has  validly 
imposed  on  nonmembers  leasing  tribal  land. 
Oglnia  SioKx  Tribe  v.  Barta,  D.C.,  146  F.  Supp. 
917. 

You  have  asked  the  finther  question  whether  the 
tribe  may  impose  a  sales  tax  only  on  sales  of  live- 
stock by  members  indebted  to  the  tribe  for  loans 
and  on  sales  of  crops  produced  by  members  who 
have  been  financed  with  loans  from  the  tribe.  A 
valid  ordinance  enacted  to  legislate  against  all 
members  of  a  large  class  does  not  lose  its  validity 
because  the  restrictions  or  penalties  are  subse- 
quently enforced  against  only  a  segment  of  the 
class.  Nor  can  the  members  who  are  so  taxed  be 
heard  to  complain  when  they,  as  borrowers,  were 
or  should  have  been  aware  of  the  tax  prior  to  their 
application  for  loans  from  the  tribe  and  the  use  of 
the  borrowed  fund  to  raise  livestock  or  crops.  The 
content  of  the  questioned  resolution  was  incorpo- 
rated into  the  Bureau  of  Indian  Affairs'  approved 
policies  and  plans  in  connection  with  loan  agree- 
ments as  long  ago  as  1950.  We  see  no  reason  to  re- 
open this  question  administratively  at  this  late  date. 

Although  the  Congress  by  the  acts  of  August  15, 
1953,  67  Stat.  590,  and  July  10,  1957,  71  Stat.  277, 
has  removed  the  restrictions  formerly  placed  on 
sales  of  such  property  we  find  no  authority  to  sup- 
port the  theory  that  Congress  intended  thereby  to 
extinguish  tribal  power  to  control  sales  of  chattels 
on  which  they  have  a  lien  or  to  repeal  tribal  power 
to  tax.  We  therefore  see  no  legal  objection  to  the 
continued  imposition  of  the  tribal  sales  tax  on  the 
class  of  persons  so  designated  by  the  subject  Triljal 
Business  Council  resolution.  The  Bureau  of  Indian 
Affairs  may  encourage  the  tribe  to  enact  a  resolu- 
tion repealing  the  sales  tax  and  renegotiate  their 


loan  agreement  with  the  United  States,  but  it  is 
oin'  opinion  that  the  tribe  could  continue  operating 
its  credit  program  as  at  present  without  breach  of 
its  contract  or  violation  of  law. 

Edmund  T.  FRrrz, 

Deputy  Solicitor. 


Membership— Confederated  Salish  and 

Kootenai  Tribes  of  the  Flathead 

Reservation 
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Indian  Trilies:  Constitutions— Indian  Tribes:  Mem- 
bership 

Failure  of  the  Secretary  of  the  Interior  to  disap- 
prove a  Tribal  Coimcil  ordinance  which  is  in- 
consistent with  the  tribal  constitution  does  not 
validate  the  ordinance. 

Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:  Membership— Confederated  Salish  and 
Kootenai  Tribes  of  the  Flathead  Reser- 
vation 

A  question  has  been  raised  whether  this  Depart- 
ment will  recognize  as  effective,  at  least  as  far  as 
the  Department  is  concerned,  ordinances  passed  by 
the  Tribal  Council  of  the  Salish  and  Kootenai 
Tribes  of  the  Flathead  Reservation  in  Montana,  by 
which  the  Council  authorizes  itself  (1)  to  remove 
from  enrollment  members  who  were  previously  en- 
rolled in  literal  compliance  with  the  membership 
criteria  set  forth  in  the  tribal  constitution  and  (2) 
extends  futme  membership  to  all  children  or  to 
to  change  the  provisions  of  that  constitution  which 
any  member  of  the  Tribes  "who  is  a  resident  of  the 
reservation  at  the  time  of  the  birth  of  said  children 
*  *  *,"  without  complying  with  the  constitutional 
procedure  for  such  action.  The  Commissioner  of 
Indian  Affairs  is  advised  to  p>oint  out  to  the  Tribal 
Council  that  serious  doubts  as  to  the  legality  of  the 
resolution  involved  prevent  him,  as  representative 
of  the  United  States  in  its  capacity  as  guardian  of 
tribal  assets,  from  recognizing  the  disenrollment  of 
present  members  and  the  failure  to  enroll  new 
members,  insofar  as  such  actions  are  predicated  on 
the  authority  of  the  tribal  resolutions  inconsistent 
with  the  tribal  constitution. 


Iti 
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The  proposals  ("resolutions"  or  "ordinances ') 
made  by  the  Tribal  Council  on  November  24,  1953, 
icli,  I  purporting  to  give  the  Council  authority  "to  ap- 
prove or  reject  the  enrollment  of  any  persons  who 
I  were  enrolled  by  the  enrollment  committee  of 
April  3,  1944,  or  of  any  subsequently  appointed  en- 
rollment committee"  were  void  ab  initio,  for  it  is 
clear  that  the  Constitution  and  Bylaws  of  the  Con- 
federated Salish  and  Kootenai  Tribes  of  the  Flat- 
head Resei-vation  do  not  authorize  the  Council  of 
such  tribes  to  propose  ordinances  which  will  change 
the  eligibility  requirements  set  forth  in  Section  1 
(a)  and  (b)  of  Article  II  of  the  Constitution  with 
respect  to  existing  membership.  Their  constitution 
gives  the  Council  power  only  to  propose  ordinances, 
subject  to  review  by  the  Secretary  of  the  Interior, 
governing  future  membership.  No  authority  in  the 
Constitution  empowers  the  Council  retroactively  to 
take  memliership  away  from  pversons  properly  rec 
ognized  and  included  as  members  imder  constitu 
tional  criteria  then  in  effect. 

As  to  future  membership,  the  constitutional 
power  to  propose  ordinances  does  not  imply  a 
power  to  enact  ordinances.  The  Constitution  of  the 
Flathead  Reservation  Indians,  enacted  October  4, 
1935,  appears  to  be  the  first  adopted  pursuant  to 
the  Indian  Reorganization  Act.  Later  constiliuions 
differ  considerably.  One  important  difference  is  in 
the  power  granted  to  the  Council  on  the  subject  of 
future  membership.  Section  2  of  Article  II,  of  the 
Constitution  of  the  Confederated  Salish  and 
Kootenai  Tribes  of  the  Flathead  Reservation,  pro- 
vides that: 

"the  Council  shall  have  the  power  to  propose 
ordinances,  subject  to  review  by  the  Secretary 
of  the  Interior,  governing  future  membership 
and  the  adoption  of  members  by  the  Confed- 
erated Tribes."    (underscoring  added) 


In  the  article  entitled  "Powers  and  Duties  of  the 
Tribal  Council,"  the  Council  is  given  power  only 
"to  enact  resolutions  of  ordinances  not  inconsistent 
with  Article  II  of  this  Constitution  governing  adop- 
tion and  abandonment  of  membership."  Article  VI, 
sec.  1  (k)  .  The  intent  appears  to  be  that  the  Coun- 
cil can  propose  ordinances  governing  both  future 
membership  and  adoption,  but  can  enact  only 
ordinances  concerning  adoption  and  abandonment 
of  membership.  Ordinances  which  it  proposes  biu 
which  it  is  not  authorized  to  enact  must  be  pre- 
sented to  the  Tribe  for  enactment.  Article  IX  of 
the  Constitution  provides  for  submission  of  a  "pro- 
posed ordinance  or  resolution  of  the  Coimcil  *  *  * 
to  a  popular  referendum,  and  the  vote  of  a  majority 
of  the  qualified  voters  voting  in  such  referendum 


shall  be  conclusive  and  binding  on  the  Tribal 
Council,    provided    that    at    least    thirty    percent 

(30%)  of  the  eligible  voters  shall  vote  in  such  elec- 
tion." 

It  may  be  suggested  that  the  word  "propose" 
means  "promulgate"  or  "enact"  or  "adopt."  It  will 
be  noted  that  these  latter  words  are  used  elsewhere 
in  the  same  section  of  the  Constitution  when  con- 
sidering such  power.   (See  Article  VI,  Sec.  1  (i)  ,   (1) 

(n)  (u))  .  Furthermore,  Indian  Reorganization  Act 
Tribal  Constitutions  which  empower  the  Council 
to  enact  ordinances  governing  future  tril)al  mem- 
Ijership  generally  employ   those   terms   of  finality. 

(See,  for  example,  Blackfeet,  Lake  Superior  Chip- 
|jewa  and  Colorado  River  Tribes— "promulgate"; 
Mescalero  Apache  and  Catawba  Tribes— "pass.") 

The  power  to  determine  the  basis  of  membership 
in  a  tribe,  involving  as  it  now  does,  substantial 
property  interests,  is  of  great  importance  to  each 
memher  individually  as  well  as  to  the  tribe  collec- 
tively, whether  it  concerns  expansion  or  diminution 
of  membership.  If  the  Tribal  mem,bership  has  dele- 
gated this  power,  such  delegation  shoidd  be  clear, 
and  this  is  especially  so  where  the  delegation  in- 
volves a  change  in  customary  tribal  law.  The  provi- 
sions of  the  Flathead  Constitution,  as  well  as  tribal 
custom,  indicate  that  the  power  to  change  tribal 
law  concerning  future  membership,  except  as  to 
adoption  and  abandonment  of  membership,  was  not 
delegated  to  the  then  newly  created  Tribal  Council 
of  delegates,  biu  is  to  be  exercised  through  a  |X)pu- 
lar  referendum,  as  provided  by  Article  IX  of  the 
Tribal  Constitution.  If  the  Flathead  Indians  wish 
to  amend  their  Constitution  to  give  this  power  to 
the  Tribal  Council  established  by  their  1935  Con- 
stitution, Article  X  thereof  provides  for  such 
action.  This  Tribe  has  previously  amended  its  Con- 
stitution to  enlarge  the  power  delegated  to  the 
Tribal  Coiuicil  (see  Amendment  I  to  the  Constitu- 
tion, adopted  Dec.  10,  1948)  so  no  procedimal  diffi- 
culties should  be  experienced. 

Reviewing  the  facts,  the  Tribal  Coimcil's  pro- 
posal is  that  in  the  future  children  of  members  of 
less  than  a  certain  amount  of  "Kootenai  and  Salish" 
blood  be  disqualified  from  membership  although 
they  possess  the  amoimt  of  "Indian"  blood  required 
tor  membership  by  the  Constitiuion.  A  specific 
illustration  involves  enrollment  of  Germaine  and 
Betty  Low  White,  approximately  B^/,  years  and  4 
years  old,  respectively,  who  are  7/32  Flathead,  8/32 
Chippewa,  and  the  balance  non-Indian  blood.  Their 
sister,  Janet  Marcelline,  13,  is  enrolled. 

The  Constitution  of  these  Confederated  Tribes, 
adopted  pursuant  to  section  16  of  the  Indian  Re- 
organization Act  of  June  18,  1934,  48  Stat.  984, 
does  not  limit  membership  to  p>ersons  of  "Kootenai 
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or  Salish"  blood.  It  provides  that  membership  shall 
include  "all  children  born  to  any  member  of  the 
Confederated  Salish  and  Kootenai  Tribes  of  the 
Flathead  Reservation,  who  is  a  resident  of  the  res- 
ervation at  the  time  of  the  birth  of  said  children 
*  *  *."  (Sec.  1(b),  Art.  II).  In  a  letter  dated 
February  10,  1955,  to  the  Flathead  Tribal  Council, 
you  concluded: 

"The  basic  membership  provisions  under 
which  the  tribe  is  now  operating  were  enacted 
approximately  20  years  ago.  The  situation  has 
changed  materially  since  that  time.  Whether 
the  tribe  wishes  to  amend  section  1  (b)  (of 
Article  II)  *  *  *  must  be  determined  by  its  mem- 
bers." 

This  recommendation  is  soiuid. 

Certain  other  tribes  organizing  isubsequently 
under  the  Indian  Reorganization  Act,  which  desired 
to  limit  enrollment  to  children  born  of  the  "blood" 
of  a  particular  tribe,  specifically  did  so  in  their 
Constitution.  (See  for  examples,  Blackfeet,  Ute, 
Fort  Mohave,  and  Absentee-Shawnee  Tribal  Consti- 
tutions, Article  II.)  The  Hualapai  Tribe  originally 
adopted  the  same  broad  constitutional  provision  as 
that  quoted  above,  but  their  constitution  was 
amended  as  of  October  22,  1955,  as  provided  by 
Section  16  of  the  Indian  Reorganization  Act,  and 
now  limits  membership  to  "any  child  of  one-fourth 
degree  or  more  of  Hualapai  Indian  blood." 

Under  the  specific  provisions  of  the  Tribal  Con- 
stitution, therefore,  the  three  White  children  would 
be  entitled  to  enrollment.  Failure  to  enroll  the 
younger  children  resulted  from  an  interpretation  of 
tribal  ordinances  which  purport  to  amend  and  limit 
the  constitutional  provisions  refeiTed  to.  Ordinance 
No.  4-A,  October  4,  1946,  of  the  tribal  council,  re- 
quired "1/16  degree  of  Indian  blood"  as  a  limita- 
tion, but  removed,  by  implication,  the  restriction 
concerning  residence  of  the  parents.  Ordinance  10- 
A,  April  3,  1951,  rescinded  the  previous  ordinance 
and  further  limited  children  as  members  by  pro- 
hibiting membership  to  those  who  have  "less  than 
one-quarter  degree  Indian  blood."  Ordinance  18— A. 
adopted  November  24,  1953,  sought  still  further  to 
limit  the  constitutional  provision  by  requiring  thai 
"hereafter  no  person  shall  be  enrolled  as  a  member 
of  the  Confederated  Salish  and  Kootenai  Tribes 
who  is  less  than  14  degree  of  Salish  or  Kootenai  In- 
dian blood."  The  two  yoimger  White  children  evi- 
dently were  born  after  the  adoption  of  the  1951 
Ordinance  10— A,  but  only  the  youngest  was  born 
after  the  1953  Tribal  action,  Resolution  18-A. 
Their  parents  resided  on  the  reservation  at  the 
time  of  the  birth  of  each  child.  Since  Ordinances 


4-A,  10-A,  and  18-A  were  designed  to  alter  the 
constitutional  provisions  concerning  tribal  member- 
ship, and  since  these  matters  should  be  determined 
by  a  tribal  referendum  or  constitutional  amend- 
ment, the  Commissioner  should,  as  already  sug- 
gested, advise  the  tribal  authorities  to  consider  re- 
solving the  problems  presented  in  a  manner  con- 
sistent with  their  tribal  constitution  because  he  is 
obligated  to  distribute  tribal  funds,  held  in  trust, 
pursuant  to  such  constitution. 

It  has  been  emphasized  that  the  Secretary  ai  the 
Interior  did  not  disapprove  the  purported  member- 
ship ordinances  at  the  time  of  their  submission  to 
his  office  for  approval.  Even  if  a  tribal  council  reso- 
lution were  specifically  approved,  in  whole  or  in 
part,  it  might,  nevertheless,  be  invalid  in  whole  or 
in  part. 

The  Commissioner  must  refuse  to  recognize  a 
tribal  ordinance  which  he  has  reasonable  groimcl  to 
believe  invalid,  and  can  recommend  action  to  vali- 
date such  ordinance.  This  duty  arises  from  the  re- 
quirement of  Section  16  of  the  Indian  Reorganiza- 
tion Act  of  June  18,  1934,  supra,  that  amendments 
to  such  a  tribal  constitution  as  here  involved  be 
effected  only  at  elections  called  by  the  Secretary  for 
that  purpose  and  that  their  text  be  approved  by 
him.  Further,  the  provisions  of  the  tribal  Constitu- 
tion itself  put  a  responsibility  on  the  Secretary  to 
review  ordinances  governing  future  membership 
(see  Article  II,  sec.  1,  and  Article  VI,  sec.  2)  . 

This  responsibility  of  the  Secretary  is  not  a  gra- 
tuitous interference  in  the  internal  affairs  of  the 
tribe,  nor  is  it  an  adjudication  of  a  controversy.  It 
involves  a  fundamental  matter  arising  from  the 
relationship  of  the  tribe  with  the  United  States  con- 
cerning the  privilege  of  membership  in  tlie  tribe. 
The  tribe  determines  its  membership,  but  it  is  a 
icsponsibility  of  the  Secretary  to  make  sure  that 
those  who  purport  to  act  for  the  tribe  in  detennin- 
ing  membership  have  authority  to  do  so;  that  they 
have  acted  in  conformance  with  their  tribal  laws 
and  Constitution;  and  that  those  whom  they  assert 
to  be  tribal  members  are,  in  fact,  the  Indians  with 
whom  the  United  States  must  deal  as  members. 
With  regard  to  this  question  of  the  finality  of  a 
tribal  determination  as  to  its  membership  the  Secre- 
tary of  the  Department  of  the  Interior  has  ex- 
pressed his  view: 

"The  power  of  an  Indian  tribe  to  determine 
its  meml)ership  is  subject  to  the  qualification, 
however,  that  in  the  distribution  of  tribal 
funds  and  other  property  under  the  supervision 
and  control  of  the  Federal  Government,  the 
action  of  the  tribe  is  subject  to  the  super- 
visory   authority   of    the   Secretary   of   the    In- 
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terior."  [Citing  United  Stales  ex  rel.  West  v. 
Hitchcock,  205  U.S.  80  (1907)  ;  Mitchell  v. 
United  States,  22  ¥e(\.  (2d)  771;  United  Slates 
V.  Provoe,  38  F.  (2d)  799  reversed  on  other 
gmunds,  283  U.S.  753  (1931)  .  See  also  Wilbur 
V.  United  States,  281  U.S.  206.]  The  original 
power  to  determine  memibership,  including  the 
regulation  of  membership  by  adoption,  never- 
theless, remains  with  tlie  tribe  *  *  *."  [55 
I.D.  39,  40  (1934)  ] 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


Consent  of  Indians  for  Sale  of  Allotted 
Timber 
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Indian  Lands:  Timber— Secretary  of  the  Interior 

Although  no  clear  authority  has  been  delegated  to 
the  Secretary  of  the  Interior  to  dispose  of  timber 
upon  allotted  Indian  land  without  the  consent, 
express  or  implied,  of  all  co-owners,  he  has  au- 
thority, and  also  a  responsiWlity  to  approve  and 
facilitate  the  sale  or  other  salvage  of  timber 
thereon  without  obtaining  unanimous  consent,  in 
order  to  prevent  loss  from  fire,  decay,  insect  in- 
festation or  disease. 

Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Consent  of  Indians  for  sale  of  allotted 
timber 

In  your  memorandum  of  May  20,  1957,  you 
again  raise  the  difficult  problem  of  the  necessity  of 
unanimous  consent  of  co-owners  to  the  sale  of  tim- 
ber upon  allotted  Indian  land.  You  question 
whether  the  owner  of  a  small  fractional  interest  in 
allotted  land  can  validly  prevent  a  sale  of  timber 
thereon  which  appears  obviously  favorable  to  all 
owners.  You  also  ask  whether  consent  can  be  given 
to  such  a  sale  if  it  involves  timber  so  damaged  by 
fire,  insects  or  disease  that  delay  in  obtaining  con- 
sent of  all  owners  may  render  the  timber  valueless. 

The  first  question  is  one  of  statutory  interpreta- 
tion. Restrictions  upon  alienation  of  allotted  In- 
dian lands  at  first  precluded  the  sale  of  timber 
therefrom,  where  the  chief  value  of  the  land  was  in 
its  timber.  Starr  v.  Campbell,  (Wis.  1908) ,  208  U.S. 


527.  In  1889,  Congress,  as  a  result  of  a  misinterpre- 
tation of  a  Supreme  Court  decision  (see  hereafter), 
empowered  the  President  to  authorize,  subject  to 
regulations,  Indians  residing  on  reservations  or 
allotments  to  dispose  of  dead  timber.  Act  of  Febr- 
uary 16,  1889,  25  Stat.  673.  In  1910,  the  Secretary 
requested  more  general  authority  of  Congress.  He 
stated: 

"There  is  no  general  law  under  which  au- 
thority for  the  sale  of  timber  on  Indian  lands, 
whether  allotted  or  unallotted,  can  be  granted, 
except  the  act  of  February  16,  1889  (25  Stat. 
L.,  673) ,  under  which  the  President  may  au- 
thorize tlie  sale  of  dead  timber,  standing  or 
fallen,  on  Indian  reservations  or  allotments. 
The  provisions  of  the  act  of  April  21,  1904 
(33  Stat.  L.,  189) ,  empowers  the  Secretary  of 
the  Interior  to  authorize  the  sale  of  timber  on 
allotments  within  the  State  of  Minnesota,  and 
the  President  has  authority  under  the  Chip- 
pewa treaty  of  September  30,  1854  (10  Stat. 
L.,  1109) ,  to  permit  Indians  who  receive  lands 
under  the  treaty  to  cut  timber  from  their 
allotments. 

"It  is  believed  by  this  department  that  there 
should  be  a  general  law  applicable  to  all  In- 
dian lands,  because  in  many  instances  the  tim- 
ber is  the  only  valuable  part  of  the  allotment 
or  is  the  only  source  from  which  funds  can  be 
obtained  for  the  support  of  the  Indian  or  the 
improvement  of  his  allotment. 

"It  is  also  important  that  there  be  authority 
to  cut  the  mature  timber  from  unallotted  In- 
dian lands,  because  much  of  it  goes  to  waste 
under  existing  conditions.  If  the  timber  could 
be  cut,  it  would  furnish  employment  to  Indians 
who  now  are  unable  to  find  work;  it  would 
furnish  fimds  for  tribal  uses  which  could  take 
the  place  of  funds  that  must  now  be  appro- 
priated from  the  Treasury  for  their  support. 
The  department  is  doing  everything  it  can  to 
induce  the  Indians  who  have  been  living  in 
accordance  with  their  primitive  habits  to  take 
up  gainful  pursuits.  In  many  ca.ses  this  problem 
could  be  solved  by  furnishing  employment  in 
cutting  the  timber,  which  is  the  most  available 
industry  to  which  their  hands  could  be  turned. 
*  *  *  The  economic  waste  incident  to  with- 
holding authority  for  cutting  that  which  is 
deteriorating  and  which,  if  removed,  would 
make  way  for  new  growth,  should  be  given  due 
consideration. 

"It  is  believed  that  legislation  on  this  sub- 
ject is  very  greatly  needed."  (Report  No.  1135, 
H.R.  24922.) 
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The  resulting  Act  o£  June  25,   1910,  sec.  8,  36 
Stat.  857,  25  U.S.C,  sec.  406,  provides  that: 

"The  timber  on  any  Indian  allotment  held 
under  a  trust  or  other  patent  containing  re- 
strictions on  alienations,  may  be  sold  by  the 
allottee  with  the  consent  of  the  Secretary  of 
the  Interior  and  the  proceeds  thereof  shall  be 
paid  to  the  allottee  or  disposed  of  for  his  bene- 
fit under  regulations  to  be  prescribed  by  the 
Secretary  of  the  Interior." 

Congress  also  provided  for  the  sale  of  timber  on 
unallotted  lands  (sec.  7) . 

In  United  States  v.  Eastman,  31  Fed.  Supp.  754, 
118  F.  (2d)  421,  cert.  den.  314  U.S.  635,  the  Circuit 
Court  said  that  these  provisions  show  an  intent  of 
Congress  to  formulate  definite  policy  concerning 
the  s^le  of  timber  on  Indian  lands,  and  it  was 
proper  for  the  Secretary  of  the  Interior  to  develop 
a  policy  beneficial  to  future  Indians.  The  Circuit 
Court  upheld  various  provisions  protecting  growth 
of  young  trees,  mitigating  fire  hazards,  and  other- 
wise regulating  the  sale  of  the  timber.  Nevertheless, 
it  is  very  doubtful  whether  the  Secretary  has  au- 
thority to  consent  to  such  a  sale  of  timber  without 
the  approval,  express  or  implied,  of  all  the  Indian 
owners  of  the  particular  timber  to  be  sold,  even 
though  his  discretion  in  the  disposition  of  timber 
is  broad.  There  are  numerous  Acts  of  Congress 
delegating  broad  powers  of  discretion  to  the  Secre- 
tary with  respect  to  selling,  leasing,  or  granting 
easements  or  other  interests  in  Indian  lands  or  dis- 
posing of  the  products  thereof,  of  approving  such 
actions  by  Indian  restricted  owners,  but  unless  the 
statute  specifically  empowers  the  Secretary  to  act 
without  the  consent  or  approval,  express  or  implied, 
of  all  co-owners,  as  in  the  partition  statutes  to 
which  you  refer  (acts  of  June  25,  1910,  36  Stat.  855. 
and  May  18,  1916,  39  Stat.  127,  as  amended;  25 
U.S.C,  sees.  372  and  378) ,  he  has  been  reluctant  to 
face  possible  litieation  from  a  hostile  minority 
ownership,  even  if  the  transaction  appears  in  the 
best  interests  of  all  co-owners. 

The  disposition  of  timber  to  prevent  loss  raises 
another  question.  This  involves  a  possible  obliga- 
tion of  the  Secretary  of  the  Interior  as  well  as  of 
the  co-owners  to  prevent  a  dissipation  of  a  part  of 
the  estate,  and  thus,  in  effect,  to  preserve  it.  It  also 
involves  the  right  of  a  co-tenant  to  cut  and  sell 
timber.  The  Supreme  Court  has  distinguished  the 
cutting  and  sale  of  timber  as  a  by-product  from  the 
cutting  of  merchantable  timber  on  timber  land 
i.e.,  capital  depletion.  It  has  recognized  the  rights 
of  allotted  Indians  having  land  primarily  agricul- 
tural  to  sell  timber  cut   from  such   lands.    United 


States  V.  Paine  Lumber  Co.,  206  U.S.  467    (Wis. 
1907) ;  cf.  Starr  v.  Campbell,  supra. 

The  same  view  had  been  developed  by  the  Attor- 
ney General.  In  1889,  he  reasoned  that  it  was  the 
duty  of  the  United  States,  as  trustee  for  the  In- 
dians, "to  preserve  and  protect  the  trust."  For  the 
Indian  to  sell  growing  timber  or  timber  cut  for 
commercial  purposes  normally  would  be  unlawful 
waste  and  to  allow  it  would  be  "inconsistent  with 
the  obligation  of  the  trustee,"  the  Attorney  General 
agreed,  citing  United  States  v.  Cook,  19  Wall,  591, 
but  since  the  land  in  question  was  allotted  under 
the  Allotment  Acts  to  "be  used  for  agricultural  and 
grazing  purposes,"  whatever  was  cut  "for  the  pro- 
motion of  these  purposes"  by  the  Indian  allottee 
"the  trustee  .should  permit."  (19  Op.  A.  G.,  p.  232.) 
This  opinion  was  followed  by  that  of  May  21,  1890, 
in  which  the  Attorney  General  said  that  the  sale 
and  removal  of  dead  timber,  standing  or  fallen,  by 
an  allottee  was  not  wasting  the  estate,  either  at 
common  law  or  by  the  law  of  Wisconsin  where  the 
property  was  situated,  but  was  more  in  the  nature 
of  benefiting  it.  He  cited  as  analogous,  "the  liberal 
American  doctrine  of  waste"  which  permits  the 
tenant  to  cut  timber  to  open  land  for  cultivation. 
19  Op.  A.  G.  559. 

The  law  of  waste  developed  in  England  as  a  pro- 
tection to  the  inheritance  from  acts  of  tenants  of  all 
kinds.  Waste  is  material  injury  by  the  tenant  to 
the  property  as  a  whole,  such  as  cutting  valuable 
timber  (Tiffany,  Real  Property,  sees.  630—34,  651). 
In  this  country  the  rule  has  been  modified  as  a  re- 
sult of  the  demand  to  clear  land,  so  that  cutting 
timber  is  regarded  as  waste  only  if  it  decreases  the 
value  of  the  land  (see  Tiffany,  supra,  sec  634,  and 
cases  cited) .  Still  another  test  is  what  one  would  do 
if  he  were  sole  owner  of  the  fee  (see  Tiffany,  supra, 
sec.  634,  cases  cited.  Note  41).  In  any  event,  the 
cutting  and  sale  of  dead  timber  has  never  been  re- 
garded as  waste  (Tiffany,  supra,  sec.  634;  Denham  v. 
Hovey,  161  N.W.  883  (Mich.)  and  other  cases  cited; 
21  A.L.R.  999) .  A  co-owner  is  analogous  to  a  tenant 
or  co-tenant,  since  others  than  he  have  an  interest 
in  the  inheritance  which  is  protected  by  the  law 
of  waste. 

The  obligations  of  co-owners  to  sustain  and  pro- 
tect the  common  interest  is  well-established.  Glazier 
v.  Tilton,  81  S.W.  (2d)  145  (1934)  ;  Hendrickson  v. 
California  Ta/r  Co.,  130  P.  (2d)  806  (1942);  Hoy^r- 
son  v.  Hoverson,  12  N.W.  (2d)  501  (1943)  ;  86 
C.J.S.,  p.  376.  Although  the  cutting  of  merchant- 
able timber  by  a  tenant  in  common  without  the 
consent  of  the  other  co-owners  may  ordinarily  be  re- 
garded as  waste,  for  which  he  is  liable,  the  law 
against  waste  among  co-owners  does  not  apply 
where  the  action  is  for  mutual  benefit,  as  in   the 
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cutting  ot  timber  to  prevent  spoilage.  See  86  C.J.S., 
pp.  382,  418,  419;  Johnson  v.  Johnson,  II  S.C.  Eq. 
277. 

Your  view  appears  sound  that  the  United  States 
has  a  guardianship  responsibility  in  a  case  where 
loss  would  result  if  certain  damaged  timber  were 
not  salvaged  until  all  co-owners  had  been  notified 
and  given  their  consent.  Refusal  by  the  Superin- 
tendent, in  such  a  case,  to  permit  the  salvage  by  an 
Indian  co-owner  of  such  decaying  timber  would  not 
be  consistent  with  his  duties.  It  would  be  no  justi- 
fication that  one  or  more  co-owners  had  not  given 
their  consent  because,  as  already  indicated,  an 
owner  cannot  object  to  the  salvage  of  dead  timber 
by  a  co-owner. 

It  has  been  suggested  that  since  congressional 
authority  was  sought  to  permit  sales  by  Indians  of 
dead  timber  on  tribal  land,  similar  express  author- 
ity should  be  obtained  in  the  case  of  prevention  of 
loss  from  fire,  insects  or  disease.  These  situations 
differ.  The  former  was  a  result  of  an  improper  in- 
terpretation of  United  Slates  v.  Cook,  19  Wall.  591 
(1873),  the  Attorney  General  ruling  in  1888  that 
Indians  occupying  reservations,  title  to  which  is  in 
the  United  States,  have  no  right  to  cut  and  sell  for 
their  use  and  benefit  the  dead  and  down  timber 
*  *  *  which  will  go  to  waste  if  not  used."  19  Op. 
A.G.  194.  The  Cook  case  permitted  the  United 
States  to  recover  timber  cut  on  Indian  tribal  lands, 
title  to  which  was  in  the  United  States.  The  Ator- 
ney  General  concluded  that  since  the  court  had 
stated  that  the  Indians  have  "the  mere  right  to  use 
and  enjoy  the  land  as  occupants,"  therefore,  "the 
Indians  have  no  interest  in  this  timl^er,"  citing 
British  cases  to  the  effect  that  dead  and  fallen  tim- 
ber belongs  to  the  remainderman  and  not  to  the 
tenant. 

The  Board  of  Indian  Commissioners  at  once  pro- 
tested that  such  a  construction,  particularly  when 
applied  to  dead  and  down  timber,  "would  prove 
not  only  a  loss  to  the  Indians,  but  an  al^solute 
damage  to  the  United  States."  (House  Ex.  Docs. 
No.  61,  43rd  Cong.,  2d  sess..  Vol.  12,  Dec.  17,  1874.) 
This  interpretation  eventually  resulted  in  the  en- 
actment of  the  Act  of  February  16,  1889,  25  Stat. 
673,  which  permitted  the  Indians  "to  fell,  cut,  re- 
move, sell,  or  otherwise  dispose  of  the  dead  timber 
standing  or  fallen  *   *  *"  on  Indian  Reservations. 

This  view  that  the  timber  on  Indian  Reservations 
belonged  to  the  United  States  had  also  been  implied 
from  the  Pine  River  Logging  Co.  case,  186  U.S.  279 
(1902),  but  it  was  held  to  be  unnecessary  and  im- 
proper in  Shoshone  Indians  v.  United  States,  85  Ct. 
Cls.  331  (1937) ,  affirmed  304  U.S.  Ill  (1938) .  Con- 
gress subsequently  directed  the  Secretary  of  the 
Treasury  to  credit  to  the  Chippewas  the  amount  of 
the  Pine  River  Logging  Co.  judgment  which  had 


been  mistakenly  deposited  in  the  Treasury  of  the 
United  States  as  public  money.  (Act  of  June  15, 
1938,  52  Stat.  688.) 

It  should  be  noted  that  some  years  before  the 
1889  statute  the  Secretary  had  urged  enactment  of 
such  a  law  to  permit  the  cutting  and  sale  of  timber 
"damaged  by  fire,  storm,  or  by  natural  decay 
*  *  *,"  located  "upon  Indian  resei-vations,  in 
which  the  Indians  have  only  a  right  of  occupancy, 
or  are  mere  tenants  at  will  *  *  *,"  the  proceeds, 
after  payment  of  labor  and  other  costs,  to  be  de- 
posited "to  the  credit  of  the  Indians  occupying  the 
reservation  *  *  *."  President  Arthur  submitted  the 
proposed  legislation  with  a  letter  from  the  Secre- 
tary observing  that  the  Cook  case  held  that  the  In- 
dians could  not  cut  the  timber  "if  the  cutting  of 
the  timber  is  tlie  principal  thing  and  not  the  in- 
cident," and  that  "the  rule  is  the  same  in  the  case 
of  damaged  timber— at  common  law,  windfalls  are 
the  property  of  the  owner  of  the  fee."  (H.  Ex.  Doc, 
Vol.  19,  47th  Congress,  1st  Sess.  No.  56,  Feb.  2, 
1882.)  Thus  the  Act  of  1889  could  be  said  to  be 
unnecessary,  being  based  upon  the  premise  that  the 
Indians,  as  mere  tenants,  had  no  interest  in  the 
timber. 

In  conclusion,  in  view  of  the  provisions  of  the 
1910  act,  supra,  the  Secretary  should  approve  no 
sale  of  timber  on  allotted  Indian  lands  without  the 
consent,  express  or  implied,  of  all  owners  thereof, 
except  for  sales  of  timber  incidental  to  the  preven- 
tion of  loss  by  destruction  or  decay.  In  order  to  sal- 
vage timber,  as  in  the  case  of  timber  damaged  l)y 
fire,  insects,  or  disease,  and  where  delay  in  obtain- 
ing consent  of  all  co-owners  might  render  the  tim- 
l)er  valueless  or  seriously  impair  its  value,  a  sale  or 
other  salvage  of  such  timber  by  a  part-owner  with- 
out the  consent  of  all  the  beneficial  owners  is 
proper  and  should  be  approved,  and  also  facilitated, 
by  the  Secretary. 

Edmund  T.  Fritz. 

Deputy  Solicitor. 
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The  proposed  letter  tor  your  signature  addressed 
to  Area  Director  Foster,  Bureau  of  Indian  Affairs, 
Portland,  Oregon,  encloses  copies  of  an  order  of 
cancellation  of  the  contract  provision  for  the  build- 
ing of  a  common  cairier  railroad  to  be  extended  to 
the  Hoh  River,  Washington,  contained  in  the 
Quinault  Lake  Logging  Unit  Contract  No.  I-lOl- 
Ind-221. 

The  contract  has  been  completed  except  that  no 
railroad  was  constructed.  The  logs  were  removed 
and  transported  by  means  of  trucks  and  trailers  over 
roads  and  highways.  The  attached  memorandiun  of 
February  27,  1958,  from  the  Deputy  Commissioner 
of  Indian  Affairs  expresses  the  view  of  the  Bureau 
of  Indian  Affairs  that  no  evidence  can  be  found  to 
indicate  that  the  Indians  or  the  Government  have 
been  injured  by  reason  of  the  failure  of  the  con- 
tractor to  extend  the  railroad  and  make  it  a  com- 
mon carrier. 

The  Comptroller  General  has  considered  this 
matter  on  two  occasions  in  his  Opinions  B— 12619.S 
dated  January  27,  1956,  and  September  24,  1957. 

In  the  first  of  these  opinions  the  following  lan- 
guage appears: 

"A  letter  dated  October  10,  1955,  from  the 
Ozette  Railway  Company  to  your  department, 
indicates  that  various  factors  and  occurrences 
since  1934  have  contributed  to  make  an  exten- 
sion of  the  company's  railroad  to  the  Hoh 
River  unnecessary  and  impractical.  Among 
these  factors  are  the  formation  of  the  Olympic 
National  Park  and  resulting  unavailability  of 
large  portions  of  the  merchantable  timber  in 
the  area  through  which  the  railroad  would  have 
passed,  together  with  the  construction  of  roads 
and  highways  throughout  the  area  and  radical 
changes  in  logging  techniques  through  use  of 
trucks  and  trailers.  As  a  result,  no  demand  for 
common  carrier  service  to  the  Hoh  River  has 
ever  been  made  on  the  company,  nor  would 
there  be  any  demand  for  such  service  at  the 
rates  it  would  be  necessary  to  charge  if  the  rail- 
road were  to  be  built  and  operated  at  a 
profit." 

The  Comptroller  General  concluded  that  the  prin- 
ciple of  law  established  in  the  cases  cited  on  page  3 
of  his  first  opinion  has  been  construed  by  his  office 
to  apply  equally  to  determinations  by  the  contract- 
ing officer  that  the  public  interest  no  longer  re- 
quires continued  enforcement  of  a  contract  which 
was  entered  into  by  the  United  States  for  the  public 
benefit.  (23  Comp.  Gen.  811;  B-25701,  May  22, 
1942;  B-40226,  March  19,  1945.)  Accordingly,  the 
Secretary  of  the  Interior  has  the  authority  to  deter- 


mine that  construction  of  the  railroad  is  no  longer 
necessary  to  tlie  public  interest  and,  in  the  event  of 
such  determination,  to  terminate  the  contract  upon 
completion  of  all  other  contract  requirements  and 
release  the  performance  bond. 

The  second  opinion  did  not  change  or  modify 
tliis  conclusion  except  it  jwinted  out  that  the  con- 
tract may  be  considered  as  complete  without  de- 
fault, and  the  security  deposited  to  assure  per- 
formance returned  to  the  contractor  if  the  Secre- 
tary of  the  Interior  determines  that  the  public  in- 
terest does  not  require  performance  of  the  railroad 
stipulation. 

There  is  no  evidence  that  the  public  interest  has 
been  or  may  be  injured  by  reason  of  the  noncompli- 
ance with  the  requirement  of  the  contract  to  build 
the  railroad.  Such  a  finding,  in  view  of  the  facts 
and  circumstances,  appears  warranted  with  the  re- 
sultant conclusion  that  damages  do  not  exist  by  rea- 
son of  such  a  finding,  because  there  is  no  evidence 
that  the  United  States  will  be  harmed  thereby. 

In  view  of  the  Comptroller  General's  Opinions 
you  are  in  a  position  to  reach  the  conclusion  set 
forth  in  the  attachments. 

Elmer  F.  Bennett, 

Solicitor. 
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Memorandum 


To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Authority  of  competent  Crow  Indians  to 
lease  the  lands  of  their  adopted  children 

I  have  reviewed  the  letter  to  the  Area  Director, 
Billings,  Montana,  on  the  above  subject.  That  letter 
contains  a  statement  concluding  that  a  Crow  Indian 
classified  as  competent  has  full  authority  to  lease 
or  permit  the  individually  owned  trust  or  allotted 
lands  of  his  or  her  adopted  minor  child  or  children, 
provided,  of  course,  the  criterion  for  adoption  has 
been  met.  This  conclusion  is  contrary  to  that  attrib- 
uted to  the  Field  Solicitor  in  the  Assistant  Area 
Director's  letter  of  November  15,  1957. 

After  a  study  of  the  applicable  acts,  and  the 
legislative  history  connected  therewith,  it  is  our 
opinion  that  the  view  expressed  in  your  letter  is 
correct.  While  the  pertinent  acts  do  not  specifically 
grant  power  to  lease  a  minor's  lands  to  the  adoptive 
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parents,  it  is  clear  that  Congress  intended  to  pro- 
vide "those  looking  after  the  welfare  of  such  minors 
with  an  opjxirtunity  to  secure  funds  to  defray  ex- 
penses of  such  minors."  See  Sen.  Rept.  228,  69th 
Cong.,  1st  sess.  Furthermore,  the  lease  acts  provide 
that  the  lands  of  orphaned  minors  shall  be  leased  by 
the  Superintendent.  Children  who  have  been 
adopted  can  no  longer  be  considered  orphans,  antl 
it  may  be  implied  that  their  individually  owned 
lands  are  not  to  be  treated  in  the  same  manner  as 
the  orphans'  lands  would  be. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


Water  Rights  of  Non-Indian  Purchasers  of 
Klamath  Indian  Reservation  Lands 
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Memorandum 


To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Water   rights   of   non-Indian    purchasers 
of  Klamath  Indian  Reservation  lands 

A  memorandum  from  Assistant  Commissioner 
Utz  dated  January  4,  1957,  refers  to  a  memorandum 
proposed  by  the  Regional  Solicitor,  Portland,  Ore- 
gon, concerning  water  rights  on  the  Klamath  Indian 
Reservation.  The  latter  memorandum  purports  to 
examine  issues  raised  by  Oregon  State  Engineer 
Lewis  A.  Stanley  in  a  letter  to  Mr.  T.  B.  Watters, 
one  of  the  Management  Specialists  for  the  Klamath 
Tribe. 

Mr.  Stanley  has  stated,  among  other  things,  "that 
Oregon  had  become  a  state  [in  18.59]  and  had  title 
and  control  of  the  nonnavigable  waters  before  the 
[Klamath]  treaty  [of  1864]  was  entered  into  and, 
therefore,  the  United  States  had  no  rights  which  it 
could  have  granted  to  the  [Klamath]  Indians."  The 
Management  Specialists  have  urgently  requested  an 
opinion  on  this  matter  in  order  to  give  potential 
non-Indian  purchasers  of  land  some  assurance  ol 
rights  to  the  use  of  water  on  the  land  they  pur- 
chase. 

The  proposition  stated  by  Mr.  Stanley  is  not 
well-founded.  The  basic  question  of  an  assurance 
of  a  water  right  in  purchasing  Klamath  Indian 
Reservation  lands  already  has  been  given  a  pre- 
liminary general  answer  by  the  Solicitor.  See  Kla- 
math Terminal  Legislation,  62  I.D.  186,  201-202 
(May  20,  1955).  A  further  exhaustive  analysis  of 
this  problem  is  not  required  here  nor  will   it  be 


undertaken  in  the  absence  of  a  presentation  of  a 
factual  record.  That  earlier  general  answer  of  the 
Solicitor  in  support  of  such  rights  accordingly  will 
be  adhered  to  by  this  office.  Even  so,  it  may  be  help- 
ful to  the  Management  Specialists  to  elaborate  some- 
what by  reference  to  some  of  the  controlling  legal 
propositions  and  principles,  in  view  of  the  position 
taken  by  the  State  Engineer.  In  fairness  to  Mr. 
Stanley,  it  may  be  noted  that  he  did  not  have  the 
benefit  of  the  decision  in  U.S.  v.  Ahtanum  Irriga- 
tion District,  236  F.  2d  321  (1956) ,  cert.  den.  352 
U.S.  988  (1957) ,  which  was  subsequent  in  date  to 
his  letter.  However,  the  present  file  contains  no 
statement  indicating  a  changed  position  on  his  part 
and  a  further  examination  accordingly  seems  neces- 
sary. As  he  has  suggested,  it  is  possible  that  a  com- 
plete settlement  of  this  issue  can  come  only  through 
the  courts.  However,  the  legal  facts  and  the  deci- 
sional law  clearly  favor  the  purchaser  of  Indian 
lands  and  water  rights  in  that  event. 

Mr.  Stanley's  assertion  that  the  United  States  had 
no  rights  in  1864  which  it  could  have  gianted  to 
Indians  seems  to  misconceive  the  existing  situation 
and  to  ignore  the  fact  that  the  United  States  at 
that  time  still  owned  the  major  portion  of  the 
lands  comprising  the  State  of  Oregon.  Congress  had 
specifically  reserved,  in  the  act  admitting  Oregon 
into  the  Union  on  equal  footing,  "the  primary  dis- 
posal of  the  soil."  (1 1  Stat.  383,  384.)  This  reserva- 
tion naturally  would  include  those  lands  then  in 
possession  of  Indians,  title  to  which  the  Federal 
Government  either  had  not  acquired  or  extin- 
guished by  cession,  or  which  would  be  reserved  for 
the  Indians  pursuant  to  treaty  or  other  agreement. 
Resolving  problems  of  "Indian  title"  is  and  has 
been  exclusively  a  Federal  function.  See  the  Act  of 
June  30,  1834,  4  Stat.  730.  25  U.S.C.  177,  and  John- 
son V.  Mcintosh,  8  Wheat.  543,  573ff  (1823) .  Royce. 
Indian  Land  Ccssiotis  .  .  .  (1899)  527ff,  Donaldson, 
The  Public  Domain  .  .  .   (1884)  240  ff. 

With  respect  to  the  Klamath  Indians,  it  is  stated 
in  Klamath  and  Modoc  Tribes  v.  Maison,  139  F. 
Supp.  634,  635  (1956),  that  these  Indians  had 
"owned  or  occupied"  exclusively  a  vast  domain  of 
land.  They  had  exploited  it  in  the  manner  of  their 
culture,  which  was  primarily  a  hunting,  trapping, 
fishing  and  gathering  culture.  As  already  stated,  the 
power  to  extinguish  or  recognize  such  Indian  pos- 
sessory rights  and  obtain  settlement  of  the  various 
Indian  groups  on  certain  lands  reserved  for  that 
purpose  has  been  recognized  as  being  in  the  Federal 
Government  since  the  beginning  of  our  constitu- 
tional history.  The  Klamath  Indian  treaty  of  1864 
exemplifies  an  exercise  of  that  power. 

In  connection  with  the  congressional  reservation 
of  the  right  of  "the  primary  disposal  of  the  soil"  in 
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Oregon,  and  insofar  as  rights  to  tlie  use  of  water 
are  concerned,  it  is  pertinent  tO'  note  at  tliis  point 
that  Oregon  did  not  legislatively  reject  its  early 
riparian  docrine  and  assert  public  ownership  of  the 
water  resources  in  that  State  until  1909.  Conse- 
quently, prior  to  the  Act  of  July  26,  1866,  14  Stat. 
253,  which  affirmed  appropriative  rights  acquired 
under  local  custom  or  practice,  only  minor  riparian 
uses  could  have  vested  under  existing  Oregon 
riparian  law.  Thereafter,  waters  flowing  from  or  on 
Federal  public  domain  were  made  generally  avail- 
able by  Congress  for  appropriation,  subject  to  exist- 
ing rights.  We  wish  to  emphasize  that  they  were 
available  by  reason  of  this  1866  act,  the  Act  of  July 
9,  1870,  16  Stat.  218,  the  Desert  Land  Act  of  March 
3,  1877,  19  Stat.  377,  and  the  related  statutory  en- 
actments of  Congress  that  followed.  In  other  words, 
many  of  the  early  water-  rights  in  Oregon  of  neces- 
sity must  be  deraigned  from  this  Federal  statutory 
law  rather  than  from  the  law  of  the  State  of  Oregon. 
This  was  the  situation  in  California  under  the  so- 
called  California  doctrine. 

It  is  not  to  be  inferred  from  what  has  been  said 
that  Congress  intended  to  impose  on  the  State  of 
Oregon  a  particidar  policy  relating  to  water  rights, 
California  Oregon  Poxver  Co.  v.  Beaver  Portland 
Cement  Co.,  295  U.S.  142,  163-164  (1935)  ,  much 
less  thrust  upon  her  an  obligation  to  assert  public 
ownership  of  water  resources  which  she  finally  did 
in  1909.  Ore.  Laws,  1909,  Chap.  221.  See  also  Chap. 
216,  the  Water  Code  of  1909  and  O.R.S.  §537.110 
ct  seq.  Congress  was  simply  furthering  the  disposi- 
tion and  settlement  of  the  public  domain,  Cali- 
fornia Oregon  Power  Co.,  supra,  and  had  specif- 
ically reserved  this  power  in  the  Oregon  Admission 
Act,  11  Stat.  383,  384.  Nevertheless,  these  acts  of 
Congress,  in  effectuating  the  policy  of  settling 
people  on  the  Federal  public  domain  and  in  line 
with  the  reserved  power  to  effectuate  "the  primary 
disposal  of  the  soil"  within  the  State  of  Oregon, 
also  incidentally  made  vast  inroads,  on  the  riparian 
doctrine,  which  were  recognized  by  the  Oregon 
Supreme  Court.  Hough  v.  Porter,  51  Ore.  318,  95 
P.  732  (1908),  98  P.  1083  (1909),  102  P.  728 
(1909),  Hutchins,  Selected  problems  of  the  law  of 
water  rights  in  the  West   (1942)  ,  p.  55. 

Oregon,  in  finally  legislating  itself  into  a  position 
in  line  wtih  Federal  disposal  policies  by  enacting 
Chapter  221  and  the  Water  Code  of  1909,  supra, 
asserted  public  ownership  of  all  sources  of  water 
supply  but  with  certain  reservations  protecting 
vested  riparian  rights  to  the  extent  of  actual  applica- 
tion of  water  to  beneficial  use  prior  to  passage  of  the 
act,  or  within  a  reasonable  time  thereafter,  and 
this  legislative  change  was  judicially  sustained,  hi 
re  Hood  River,  114  Ore.  112,  227  P.  1065    (1924). 


But  this  was  long  after  the  1864  reservation  of  lands 
for  the  Klamatli  Indians  with  an  implied  reserva- 
tion of  water  sufficient  for  the  agricultural  and 
domestic  needs  of  the  Indians,  as  well  as  the  subse- 
cjuent  developments  under  those  early  acts  of  Con- 
gress which  fostered  "disposal  of  the  soil."  Accord- 
ingly, Oregon  is  in  no  position  tO'  protest  validly  or 
effectively  contest  the  existing  power  of  the  United 
States  in  connection  with  the  Klamath  Termination 
of  Federal  Supervision  Act,  68  Stat.  718,  to  provide 
for  the  disposition  of  rights  to  the  use  of  waters 
expressly,  1 1  Stat.  383,  or  impliedly  reserved  for 
farming  and  domestic  purposes  in  1864,  Art.  5,  16 
Stat.  865,  867,  Winters  v.  U.S.,  207  U.S.  564  (1908) , 
and  which  naturally  were  not  disposed  of  by  the 
Federal  Government  under  the  subsequent  Desert 
Land  Act  and  related  laws. 

To  the  extent  that  there  was  an  implied  reserva- 
tion of  rights  to  use  water  on  the  Klamath  Indian 
Reservation  under  the  Winters  doctrine,  it  is  as- 
sumed on  the  basis  of  U.S.  v.  Ahtanum  Irrigation 
Dist.,  236  F.  2d  321  (1956) ,  cert.  den.  352  U.S.  988 
(1957)  that  the  courts  in  the  future  will  have  little 
difficulty  in  finding  a  basis  for  protecting  water 
rights.  This  applies  also  to  derivative  rights  such 
as  were  sustained  in  U.S.  v.  Poxoers,  305  U.S.  527 
(1939). 

This  office,  accordingly,  will  support  the  rights 
of  Indian  landowners  and  third  party  purchasers 
of  Klamath  lands  having  either  primary  water 
rights  under  the  Winters  doctrine  or  obtaining  de- 
rivative rights  conveyable  by  deed  or  patent  and 
enforceable  under  the  Powers  doctrine.  Further,  it 
will  support  the  right  of  a  non-Indian  purchaser  of 
Klamath  Indian  Reservation  lands,  having  such 
derivative  rii^hts  under  the  Powers  doctrine  to  have  I 
his  priority  under  such  rights  related  back  to  the 
establishment  of  that  reservation  in   1864. 

In  this  connection,  however,  the  attention  of 
purchasers  probably  should  be  directed  to  certain 
possibilities  suggested  in  U.S.  v.  Hibner,  27  F.  2d 
909,  911  (1928).  Speaking  generally  of  rights  of 
those  who  are  successors  to  title  of  Indian  lands,  the 
court  said: 

"This  question  is  not  free  of  difficidty,  for  it 
presents  for  consideration  what  is  the  status 
of  the  water  rights  of  those  who  have  acquired 
by  purchase  their  lands  from  tJie  Indians  whose 
rights  were  reserved  unto  them,  and  who  be- 
came vested  with  all  the  rights  incident  to 
ownership  of  both  the  lands  and  water  under 
the  treaties,  with  a  priority  of  February  16, 
1869.  The  right  of  the  Indians  to  occupy,  use, 
and  sell  both  their  lands  and  water  is  now 
recognized,  as  this  view  is  sustained  in  the  case 
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of  Skeem  v.  U.S.,  supra,  and,  such  being  the 
case,  a  purchaser  of  such  land  and  water  right 
acquires,  as  under  other  sales,  the  title  and 
rights  held  by  the  Indians,  and  that  there 
should  be  awarded  to  such  purchaser  the  same 
character  of  water  right  with  equal  priority  as 
those  of  the  Indians.  The  status  of  the  water 
right  after  it  has  passed  to  others  by  the  Indians 
seems  to  be  somewhat  different  from  while 
such  right  is  retained  by  the  Indians,  because 
the  principle  invoked  by  the  courts  for  the 
protection  of  the  Indian  as  long  as  he  retains 
title  to  his  lands  does  not  prevail  and  apply  to 
the  white  man,  and  the  reason  for  so  holding 
is  that  there  was  reserved  unto  the  Indians  the 
absolute  right  to  own  and  use  in  their  own  way 
the  water  for  their  lands,  while  the  white  man, 
as  soon  as  he  becomes  the  owner  of  the  Indian 
lands,  is  subject  to  those  general  rules  of  law 
governing  the  appropriation  and  use  of  the 
public  waters  of  the  state,  and  would,  as 
grantee  of  the  Indian  allotments,  be  entitled 
to  a  water  right  for  the  actual  acreage  that  was 
imder  irrigation  at  the  time  title  passed  from 
the  Indians,  and  such  increased  acreage  as  he 
might  with  reasonable  diligence  place  imder 
irrigation,  which  would  give  to  him,  under  the 
doctrine  of  relation,  the  same  priority  as  owned 
by  the  Indians;  otherwise,  the  application  of 
any  other  rule  would  permit  such  grantee  for 
an  indefinite  period  to  reclaim  the  balance 
of  his  land  and  withhold  the  application  of 
the  water  to  a  beneficial  use,  which  is  against 
the  policy  recognized  in  the  development  of 
arid  lands." 


The  lower  court  in  U.S.  v.  Poioen,  16  F.  Supp. 
15.5,  163  (1936)  ,  after  taking  note  of  this  statement 
in  the  Hibner  decision,  observed: 

"In  that  case  the  covnt  granted  to  the  Indian 
land  a  water  right  with  priority  as  of  the  date 
of  the  ratification  of  the  Fort  Bridger  Treaty. 
This  rule  applied  to  the  defendants  in  this 
case  seems  to  be  fair  and  equitable  and  affords 
protection  both  to  Indians  and  white  men, 
furthermore  the  facts  there  are  very  much  like 
the  facts  in  the  instant  case  and  were  governed 
by  like  treaty  provisions.  From  a  perusal  of  the 
transcript  of  the  testimony  it  seems  to  the 
court  that  these  answering  defendants  upon 
receiving  title  from  the  Indian  were  reason- 
ably diligent  in  placing  under  iiTigation  such 
portions  of  the  land  granted  to  them  as  were 
susceptible  of  irrigation.  *  *  *  " 


It  may  be  of  interest  to  note  here  that  conveyances 
in  the  Powers  case  involved  Indian  trust  lands  sold 
by  the  United  States  as  well  as  Indian  lands  allotted 
in  fee  and  sold  by  the  Indians.  In  both  instances, 
"all  rights,  privileges,  immunities  and  appurten- 
ances" were  conveyed,  there  being  no  reservation 
of  water  or  water  rights  in  the  patents  issued.  Com- 
pare Merrill  v.  Bishop.  287  P.  2d  620.  622-623 
(19.55),  involving  a  sale  in  Wyoming  in  which 
waters  not  actually  used  were  reserved  in  the  deed 
lor  Indian  use. 

This  suggestion  that  a  purchaser  should  exercise 
diligence  in  developing  any  unused  water  right  is 
in  line  with  provisions  of  section  14(a)  of  the 
Klamath  Termination  of  Federal  Supervision  Act, 
68  Stat.  722,  which  is  simply  designed  to  protect 
the  tribe  and  its  remaining  members  for  a  period 
of  15  years  against  loss  by  abandonment  of  water 
rights  by  nonuse  under  Oregon  law.  It  is  also  con- 
sonant with  Article  X  of  the  Klamath  River  Basin 
Compact,  71  Stat.  505,  especially  subdivision  B, 
which  provides: 

"Lands  within  the  Klamath  Indian  Reserva- 
tion which  are  brought  under  iiTigation  after 
the  effective  date  of  this  compact,  whether  be- 
fore or  after  Section  14  of  said  Act  of  August 
13,  1954,  becomes  fully  operative,  shall  be 
taken  into  account  in  deteiTnining  whether  the 
200,000  acre  limitation  provided  in  paragraph 
1  of  subdivision  C  of  Article  III  has  been 
reached." 

Accordingly,  if  purchasers  are  to  avoid  all  legal 
doubts,  it  appears  to  me  that  undeveloped  rights 
should  be  perfected  without  undue  delay. 

Elmer  Bennett, 

Solirifor. 


Reopening  of  Indian  Estate  Under 
Departmental  Regulations 


March  IS,  195S. 

Mr.  Lowell  A.  Wheaton 
Examiner  of  Inheritance 
P.O.  Box  5 
Pierre,  South  Dakota 

Dear  Mr.  Wheaton: 

This  relates  to  your  memorandum,  dated  Jan- 
uary 23,  1958,  requesting  permission  to  reopen  the 
probate  of   the  estate  of  Melissa    (Melicia)     Ren- 
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Department  of  the  Interior 


March   18,   1958 


countre,  Lower  Brule  Sioux  Allottee  No.  609  (File 
No.  29791-22) ,  to  correct  an  apparent  error  in 
the  order  ol  distribution.  Yoiu"  request  is  based  on 
a  petition  filed  by  Alex  Rencoiuitre,  Jr.,  a  brother  of 
the  decedent. 

It  appears  that  upon  the  death  of  Ethel  Ren- 
countre  Big  Star  on  March  6,  1910  (Probate  Nos. 
48190-12,  81404-13),  her  estate  descended  to  her 
three  surviving  children,  Joshua  Big  Star,  Alex 
Rencountre,  Jr.,  and  Melissa  Rencountre,  in  equal 
shares  of  Y^  each.  Joshua  Big  Star,  the  half  brother 
of  Alex  Rencountre,  Jr.,  and  Melissa  Rencoimtre, 
died  on  February  1,"  1912  (Probate  No.  73607- 
12)  ,  whereupon  the  V-^  interest  he  had  inherited 
in  his  mother's  estate  descended  to  Alex  and 
Melissa  in  equal   shares  of   V.    each. 

At  the  time  of  her  death  on  November  10,  1918, 
Melissa  Rencountre  was  possessed  of  a  y,  interest 
in  her  mother's  property,  being  a  V3  interest  in- 
herited directly,  and  a  %  interest  inherited  through 
her  half  brother,  Joshua  Big  Star.  Alex  Rencountre 
held  an  equal  interest  acquired  in  the  same  man- 
ner. Melissa  also  possessed  her  own  allotment  and 
several  other  inherited  interests.  The  order  de- 
termining heirs  and  distribution,  entered  in  her 
estate,  dated  July  21,  1922,  provides  that  the  in- 
herited interest  from  her  mother,  Ethel  Big  Star, 
shall  descend  to  her  brother  Alex  Rencountre, 
Jr.,  and  that  Melissa's  "Own  Allotment,  Other 
Inherited  Interests,  And  Personal  Property,"  shall 
descend  Y-  to  her  brother,  Alex  Rencountre,  Jr., 
and  the  remaining  Y-  to  her  half  brothers  and 
half  sisters,  or  the  descendants  of  them,  being  of 
the  same  father  but  of  a  different  mother.  On  its 
face  the  quoted  provision  creates  an  ambiguity  to 
the  extent  that  it  can  be  construed  to  include  the 
Yc  interest  in  the  allotment  of  Ethel  Big  Star, 
inherited  by  Melissa  from  Joshua.  This  would  be 
in  error  since  the  Y-  of  the  mother's  estate,  in- 
herited by  Melissa  through  Joshua,  should  de- 
scend to  Alex  alone,  and  the  other  heirs  of  Melissa 
should  be  excluded. 

The  other  heirs  of  Melissa  cannot  inherit  the 
property  that  came  to  Melissa  from  her  ancestor, 
Joshua,  because  they  are  not  of  the  blood  of 
either  Ethel  Big  Star  or  of  Joshua  Big  Star.  It 
does  not  appear  that  the  courts  of  South  Dakota 
have  interpreted  the  meaning  of  the  word  "ances- 
tor" as  contained  in  the  South  Dakota  Code  of 
1939,  Sec.  56.0113,  pertaining  to  kindred  of  the 
half  blood.  It  is  generally  held,  however,  that  the 
meaning  of  "ancestor"  in  an  ancestral  estate  stat- 
ute is  not  simply  a  lineal  ancestor,  but  the  per- 
son from  whom  property  is  derived  by  an  heir 
under  the  statute.  16  Am.Jur.,  Descent  and  Dis- 
tribution,   Section    66.    Therefore,    since    the    Y-, 


interest  in  the  allotment  of  Ethel  Big  Star  came 
to  Melissa  by  descent  from  her  ancestor,  Joshua, 
all  those  who  were  not  of  the  blood  of  such  ancestor 
must  be  excluded  from  such  inheritance.  Ac- 
cordingly, on  this  basis,  Alex  Rencountre  is  en- 
titled, through  the  successive  inheritances,  to  all 
of  the  allotment  of  Ethel  Big  Star. 

You  advise  that  the  Pierre  Agency  did  not 
follow  the  order  of  distribution,  but  posted  the 
respective  interests  from  the  estate  of  Melissa 
Rencountre  so  as  to  show  Alex  Rencountre  to  be 
the  owner  of  all  of  the  allotment  of  Ethel  Big 
Star.  It  is  indicated  that  Alex  Rencountre,  Jr., 
is  meeting  with  some  difficulty  in  his  attempt  to 
sell  the  allotment  of  his  mother,  because  of  the 
above-mentioned  ambiguity  in  the  order  of  distri- 
bution. However,  we  are  very  reluctant  to  reopen 
the  probate  of  an  estate  whicli  has  been  closed 
more  than  three  years,  and  would  refuse  to  do  so 
if  there  had  been  any  transfer  of  interests.  We 
assume  that  the  allotment  of  Ethel  Big  Star  is 
still  in  a  trust  status,  and  that  no  interest  therein 
has  been  transferred.  Moreover,  it  appears  that  an 
order  of  reopening  or  modification  will  not  alter 
the  present  posted  interests  in  the  allotment,  but 
will  correct  the  order  of  distribution  to  conform 
with  the  posting.  Thus,  there  appears  to  be  a  justi- 
fication for  the  reopening,  provided,  that  any  other 
interests  of  Melissa's  estate  are   not  disturbed. 

Therefore,  pursuant  to  the  authority  delegated 
to  the  Solicitor  by  the  Secretary  of  the  Interior 
(Sec.  25,  Order  No.  2509,  as  revised  22  F.R. 
7243)  ,  the  limitation  with  respect  to  reopening  is 
waived.  You  are  authorized,  after  notice  to  the 
adverse  parties,  affording  them  an  opportunity  to 
be  heard,  to  reopen  the  probate  of  the  estate  of 
Melissa  (Melicia)  Rencountre  for  the  purpose  of 
dealing  further  with  the  apparent  incorrect  order 
of  distribution,  to  the  extent  only  that  such  order 
affects  the  allotment  of  Ethel  Big  Star.  Thereafter, 
you  may  take  such  action  as  you  deem  warranted 
'"n  accordance  with  25  CFR  15.18,  formerly  81.18. 
and  consistent  with  the  views  expressed  herein. 

Edmund  T.  Fritz, 

Acting  Solicitor. 

Authority  of  Tribal  Council  to  Enact 
Rfsolution  Regarding  Settlement  Funds 


May  12,  1958. 


Memorandum 


To: 


Commissioner  of  Indian  Affairs 

Att'n:  Branch  of  Tribal  Government 
From:       Solicitor 
Subject:    Yakima  Tribal  Resolution  T-103— 58 


May  22,  1958 


Opinions  of  the  Solicitor 
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In  a  memorandum  dated  May  5,  1958,  the  Deputy 
Commissioner  requested  our  opinion  as  to  the  ade- 
quacy of  the  form  of  the  subject  resolution  and 
as  to  whether  consent  of  the  Yakima  Tribe  in  this 
matter  would  require  action  by  the  General  Coun- 
cil instead  of  the  action  of  the  Yakima  Tribal 
Council  evidenced  by  the  resolution,  a  copy  of 
which  was  attached  to  his  memorandum. 

The  resolution  was  adopted  April  30,  1958,  by 
a  vote  of  seven  to  none  by  the  Yakima  Tribal 
Council.  It  provides,  in  part: 

"*  *  *  that  for  and  in  consideration  of  the 
release  of  said  funds  [Yakima  Dalles  Dam  Set- 
tlement Funds],  and  the  payment  thereof, 
promises  and  agrees  that,  should  it  be  deter- 
mined that  the  fishing  rights  that  the  Yakima 
Tribe  did  subordinate  to  the  United  States 
Government  in  the  aforementioned  agreement 
did  not  belong  to  said  Tribe,  then  said  Tribe 
will  pay  from  funds  not  already  obligated  the 
judgments  obtained  from  the  United  States 
Government,  by  enrolled  members  of  the 
Yakima  Tribe  up  to  any  amount  previously 
distributed  from  said  special  fund." 

The  resolution  is  obviously  intended  to  meet  the 
condition  which  the  Department  of  Justice  has 
placed  on  the  withdrawal  of  its  prior  request  to 
this  Department  that  no  distribution  be  made  of 
the  Yakima  Dalles  Dam  Settlement  Funds.  The 
form  and  content  of  the  resolution  appear  to  be 
adequate  for  the  intended  purpose.  According  to 
the  Deputy  Commissioner's  memorandum,  the  form 
and  content  of  the  resolution  apparently  have 
been  informally  cleared  by  the  Yakima  tribal  at- 
torney with  the  Department  of  Justice. 

In  connection  with  the  question  whether  the 
General  Council  of  the  Yakima  Tribe  rather  than 
the  Yakima  Tribal  Council  must  act  in  this  matter, 
we  informally  requested  the  Branch  of  Tribal  Gov- 
ernment to  furnish  us  the  constitution  or,  since 
the  Yakima  Tribe  is  not  organized  under  the  act 
of  June  18,  1934  (48  Stat.  984).  similar  documents 
under  which  the  Tribe  governs  its  affairs.  In  re- 
sponse to  this  request  we  were  furnished  resolu- 
tions of  the  General  Council  of  the  Yakima  Tribe 
dated  respectively  February  18,  1944,  July  9,  1947 
and  December  6,  1955. 

The  resolution  of  February  18,  1944,  which  is 
recognized  and  reaffirmed  by  the  one  of  Decem- 
ber 6.  1955,  provides: 

"HEREAFTER  the  Tribal  Council  or  body 
of  fourteen  chiefs  is  hereby  empowered  to 
transact  all  business  of  the  tribe,  provided 
that  any  measures  of  great  importance  may 
be  referred  back  to  the  people." 


In  view  of  the  unlimited  authority  which  the 
language  of  the  resolution  of  1944  confers  upon 
the  Yakima  Tribal  Council  it  is  manifest  that  the 
Tribal  Council  has  adequate  authority  by  delega- 
tion from  the  General  Council  to  take  the  action 
embodied  in  Resolution  T— 103— 58,  with  the  same 
binding  effect  on  the  tribe  as  if  the  General  Coun- 
cil liad  adopted  the  resolution. 

The  permissive  language  quoted  in  the  1944 
resolution  is  supplemented  by  a  provision  of  the 
1955  resolution  which  reads: 

"The  General  Council,  at  its  regular  or 
special  meetings,  may  repeal  or  amend  Rules 
and  Procedures,  Acts,  Resolutions,  Ordinances 
and  Tribal  Codes  by  a  two-thirds  (%)  vote  of 
the  full  quorum." 

These  provisions  do  not  alter  our  conclusion,  for 
if  you  decide  to  give  effect  to  Resolution  T-1 03-58, 
as  you  have  legal  authority  to  do,  by  authorizing 
tlie  distribution  of  the  $3,500,000.00  involved,  it 
is  our  opinion  that  the  General  Council  could 
not  thereafter  take  action  whicli  would  set  aside 
the  arrangement  under  which  the  funds  were  ad- 
vanced to  the  tribe  for  the  benefit  of  the  tribe. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


Tribal  Lease  of  the  Hot  Springs  Administrative 

Reserve   of  the  Agua  Caeiente   Indian 

Reservation,   California 


Af_36509 


May  22,  19^8. 


Indian  lands:  Leases  and  Permits:  Generally 

Leases  of  tribal  lands  by  a  tribe  with  Secretarial 
approval  made  pursuant  to  the  Leasing  Act  of 
August  9.  1955,  69  Stat.  539  will  not  be  impaired 
by  a  future  allotment  of  the  land  to  an  individ- 
ual Indian,  which  will  be  taken  by  the  allottee 
subject  to  such  lease.  A  lease  thus  authorized 
by  law  is  not  an  encumbrance  on  allotted  land 
forbidden  by  section  5  of  the  Mission  Indian 
Act  of  January  12,  1891,  26  Stat.  712. 


To: 


From: 
Subject: 


Commissioner  of  Indian  .Affairs 

Attention:    Legislative    Associate    Com- 
missioner 
Solicitor 

Tribal  lease  of  the  Hot  Springs  Adminis- 
trative Reserve  of  the  Agua  Caliente  In- 
dian Reservation,  California 
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Department  of  the  Interior 


May  22,  1958 


You  have  requested  an  opinion  concerning  the 
validity  of  the  lease  ot  January  21,  1958,  of  the 
Agua  Caliente  (Palm  Springs)  Hot  Springs  Ad- 
ministrative Reserve  area,  by  and  between  the 
Agua  Caliente  Band  of  Mission  Indians  and  the 
Palm  Springs  Spa,  lessee,  which  has  been  approved 
by  the  Secretary  of  the  Interior.  Your  request  is 
predicated  on  the  suggestion  that  some  or  all  of 
this  leased  property  may  be  required  for  allot- 
ment to  indiviciual  members  of  this  Band  before 
expiration  of  the  lease,  and  that  such  allotments 
must,  by  reason  of  the  allotment  legislation,  be 
patented  free  of  all  encumbrances,  involving  this 
lease,    thus  in  effect   terminating   the   lease. 

The  legal  premise  upon  which  the  inquiry  is 
based  is  that  allotment  of  the  tribal  land,  includ- 
ing this  administrative  reserve,  is  made  mandatory 
by  section  3  of  the  Act  of  March  2,  1917,  39  Stat. 
969,  976;  that  further  allotment  will  be  required 
because  of  an  obligation  to  allot  additional  lands 
in  order  to  equalize  allotments;  that  sucli  obliga- 
tion will  necessitate  allotting  the  administrative 
reserve  which  is  now  leased,  or  a  portion  of  it;  antl, 
finally,  that  such  allotments  must  be  effected  by 
conveyances  free  of  this  lease,  since  such  lease  would 
constitute  an  encumbrance  on  the  allotted  land 
forbidden  by  section  5  of  the  Mission  Indian  Act 
of  January  12,  1891,  26  Stat.  712. 

This  administrative  reserve,  with  certain  other 
reservation  areas,  was  established  by  the  Secretary 
of  the  Interior  for  the  benefit  of  all  members  of 
the  Band,  and  is  listed  on  the  Agua  Caliente  allot- 
ment schedule  with  the  following  certificate  of  the 
allotting  agent,  dated  January   18,   1949: 

"*  *  *  this  schedule  was  inade  pinsuant  to 
the  provisions  of  the  Act  of  January  12,  1891 
(26  Stat.  712),  as  amended,  by  the  Act  of 
March  2,  1917  (39  Stat.  976)  ,  and  the  instruc- 
tions approved  by  the  Assistant  Secretary  of 
the  Interior  on  April  8,  1948,  and  September 
24.  1948." 

Title  to  this  administrative  reserve  is  held  in  trust 
by  the  United  States  for  the  Band  pursuant  to 
the  provisions  of  the  Mission  Indian  Act  of  1891, 
supra,  which  (1)  provides  that  a  patent  is  to  be 
issued  to  each  band  of  Mission  Indians  occupying 
reservations  selected  for  them  as  provided  therein; 
(2)  declares  that  the  United  States  holds  svich  land 
"in  trust  for  the  sole  use  and  benefit  of  the  band 
*  *  *";  and  further  (3)  provides  for  the  con- 
veyance of  such  part  of  the  tract  not  patented  in 
severalty  (as  also  provided  therein)  to  the  tribe 
in  25  years,  discharged  of  the  trust  and  free  of 
encumbrances.  The  Act  of  March  2,   1917,  in  sec. 


3,  supra,  authorizes  the  President,  in  his  discre- 
tion, "whenever  he  shall  deem  it  for  the  interests 
of  the  Indians  affected  thereby,  to  extend  the 
trust   period    for   such    time    as   may   be   advisable 

*  *  *."  The  latest  extension  of  the  trust  period 
was  by  Executive  Order  of  October  29,  1940,  to 
1966. 

In  1955,  Congress  enacted  the  General  Leasing 
Act  of  August  9,  1955,  69  Stat.  539,  25  U.S.C.  415, 
which  authorized  the  leasing,  with  the  approval 
of  tlie  Secretary  of  the  Interior,  of  restricted  tribal 
lands  for  business  and  other  specified  purposes  for 
a  period  not  to  exceed  25  years,  with  a  renewal 
provision  for  an  additional  25  years,  both  parties 
consenting,  such  leases  to  be  governed  by  regula- 
tions prescribed  by  the  Secretary.  The  regulations 
so  issued  are  incorporated  in  Part  131  (formerly 
171)  of  Title  25,  CFR.  "Restricted  hmds"  are 
defined  as  including  lands  "held  in  trust  by  the 
United  States  for  the  benefit  of  Indian  tribes" 
and  also  lands  held  "in  trust  for  individual  In- 
dians" (Sec.  131.1  (g) )  .  The  lease  in  question  has 
been  entered  into  pursuant  to  this  leasing  author- 
ity. The  lease  was  executed  by  the  Tribal  Council 
of  the  Band  pursuant  to  Article  V  (f)  of  its  con- 
stitution. In  approving  the  term  of  the  lease,  the 
Secretary  was  fully  apprised  of  the  status  of  the 
Agua  Caliente  Band  and  of  this  specific  property. 

Neither  the  act  of  1955,  nor  the  regulations  is- 
sued thereunder,  provide  that  tribal  land  eligible 
for  allotment  cannot  be  leased,  nor  do  they  other- 
wise restrict  the  period  of  leasing  of  such  tribal 
land  except  as  generally  provided  therein.  Further- 
more, both  statutory  construction  and  long  con- 
tinued practice  refute  the  suggestion  that  this  gen- 
eral leasing  authority  is  limited  by  allotting  laws. 
For  over  a  hundred  years  Congress  has  enacted 
laws  for  the  allotting  of  tribal  lands  to  individual 
Indians.  Most  of  these  laws,  such  as  the  General 
Allotment  Act  of  February  8,  1887,  24  Stat.  388, 
provide,  as  docs  the  Mission  Indian  Act  of  1891, 
for  an  eventual  conveyance  in  fee  simple  to  the 
individual  Indian,  and  also  state  that  such  con- 
veyance   shall    be    "discharged    of   said    trust    and 

free    of    all    charge    or    encumbrance    whatsoever 

#  *  #  '• 

Some  of  these  allotment  acts,  including  tlie  1887 
act  and  the  1891  act,  also  specifically  prohibit 
making  any  conveyance  or  contract  concerning  such 
allotted  land  prior  to  the  issuance  of  the  unre- 
stricted patent.  As  early  as  1891,  Congress  appar- 
ently realized  that  this  inflexible  restriction  de- 
prived many  Indians  of  income  from  their  prop- 
erty. Thus  it  was  that  Congress  changed  its  policy 
and  provided  for  the  leasing  of  allotted  land  by 
incapacitated    Indians,    with    Secretarial    approval, 
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"for  a  term  not  exceeding  three  years  for  farming 
and  ten  years  for  mining  purposes.  "  (Act  Feb. 
28,  1891,  26  Stat.  795.)  The  same  act  provided  for 
leasing  by  tribal  authorities  of  certain  tribal  lands 
not  needed  for  allotments,  "for  a  period  not  to 
exceed  five  years  for  grazing,  or  ten  years  for 
mining  purposes,"  subject  to  Secretarial  approval. 

(See  25  U.S.C.  397.)  The  Mission  Indian  Act, 
itself,  in  the  previous  month  had  provided  for  the 
granting  of  certain  rights-of-way  by  the  Secretary 
and,  after  receiving  patents,  by  any  "tribe,  band  or 
individual  for  whose  use  and  benefit  *  *  *  any 
lands  are  held  in  trust,"  upon  specified  conditions 
but  without  limitation  as  to  time  (Sec.  8) .  In  1910, 
Congress  authorized  contracts  for  the  sale  of  timber 
on  tribal  lands  and  on  restricted  allotments,  with 
Secretarial  consent  (36  Stat.  857,  25  U.S.C.  406 
and  407) .  In  1924,  Congress  authorized  the  leasing 
for  oil  and  gas  of  all  unallotted  lands,  with  the 
exception  of  certain  tribes,  regardless  of  need  for 
allotments,  for  a  period  of  ten  years  and  as  long 
thereafter  as  oil  and  gas  should  be  found  in  pay- 
ing quantities.  (43  Stat.  244,  25  U.S.C.  398.)  The 
authority  to  lease  unallotted  lands  was  further 
broadened  by  the  Act  of  May  11,  1938,  52  Stat.  347, 
25  U.S.C.  396a-f,  and  the  Act  of  August  9,  1955, 
supra,  The  foregoing  statiues  aie  but  a  few  ex- 
amples. Many  other  statutes  have  been  enacted 
which  permit  the  encumbrance  of  tribal  and  al- 
lotted land  by  leasing,  or  by  rights-of-way  of 
various  kinds,  or  by  other  transactions.  None  of 
these  various  statutes  contain  provisions  which 
prevent  the  length  of  term  from  extending  beyond 
the  time  of  allotment  in  the  case  of  tribal  land, 
or  the  date  of  unrestricted  patenting,  in  the  case 
of  allotted  lands. 

The  Secretary  has  consistently  taken  the  posi- 
tion that  the  encumbrances  referred  to  in  the  stat- 
utory provisions  for  patenting  "free  of  encum- 
brances," are  such  as  are  not  authorized  by  law. 
To  this  long  continued  practice  of  the  Executive 
Department,  Congress  has  never  objected,  although, 
as  indicated  above,  frequent  changes  have  been 
made  in  the  laws  concerning  leasing  or  other  trans- 
actions encumbering  tribal  and  allotted  lands.  If 
there  were  any  doubt  as  to  the  continuing  validity 
of  leases  or  other  agreements  entered  into  pur- 
suant to  law,  this  long  accepted  practice  would 
resolve  the  doubt.  United  States  v.  Midwest  Oil 
Company,  236  U.S.  459  (1914):  United  States  v. 
National    Gypsum     Co..     141     F.     (2d)     859,    863 

(1944). 

The  status  of  the  individual  members  of  the 
Agua  Caliente  Band  who  receive  a  share  of  tribal 
property  must  also  be  considered.  Their  tribal 
affairs  are  subject  to  a  constitution,  adopted  June 


27,  1955,  which  establishes  a  Tribal  Council  as 
the  governing  body,  with  power  to  regulate  the 
use  and  disposition  of  tribal  property,  and  which 
specifically  authorizes  the  leasing  by  it  of  tribal 
properties  (Art.  V  (a)  and  (f) )  .  Tribal  members, 
before  individualization  has  occurred,  have  no 
vested  interest  in  any  part  of  the  tribal  property. 
Sizemore  v.  Brady,  235  U.S.  441  (1914);  United 
Slates  V.  Chase,  245  U.S.  89  (1917)  ;  Taylor  v. 
Tayrien,  51  F.  (2d)  884  (1931)  ;  cert.  den.  284 
U.S.  672.  Therefore,  any  member  of  the  Band  who 
receives  a  share  of  tribal  property  has  no  basis 
for  objection  to  action,  authorized  by  law,  taken  by 
the  Tribal  Council,  which  may  encumber  the  prop- 
erty beyond  the  date  of  the  conveyance  to  sucii 
member. 

For  tlic  reasons  stated  above,  I  conclude  that 
the  lease  is  valid  and  that  any  action  hereafter 
taken  to  allot  the  land  will  not  terminate  or  im- 
pair the  leasehold  estate. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


Division  of  Great  Sioux  Reservation  by  Statutes 

AND  Question  of  Tax  Exemption 

Extension  on  Allotments 

June  6,  19^S. 

Mr.  Edison  G.  Ward 
Martin,  South  Dakota 

Dear  Mr.  Ward: 

This  is  in  reply  to  your  letter  of  April  26,  1958, 
in  which  you  asked  what  lands  were  of  trust  free 
status  when  the  Indian  Reorganization  Act  became 
law;  and  whether  it  was  necessary  to  obtain  the 
permission  of  the  allottees  in  order  to  extend  the 
trust  period  on  lands  after  the  Indians  were 
granted  citizenship  in  1924.  There  were  many 
parcels  of  Indian  land  from  which  the  trust  pro- 
tection was  removed  prior  to  1934.  Since  yom^  letter 
refers  to  the  Oglala  Sioux  Tribe,  however,  only  the 
allotments  to  those  Indians  will  be  considered  here. 

Tile  Great  Sioux  Reservation  was  divided  into 
six  reservations  under  the  act  of  April  30,  1888 
('25  Stat.  94)  amended  by  the  acts  of  March  2, 
1889  ('25  Stat.  888)  and  May  29,  1908  (35  Stat. 
444,  451).  Provisions  were  made  for  the  land  which 
was  allotted  pursuant  to  these  acts  to  be  held  in 
trust  for  25  years,  and  the  President  was  authorized 
to  extend  the  trust  for  additional  periods  of  ten 
years.  Executive  Orders  5557  of  February  13,  1931, 
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5768  of  December  30,  1931,  and  5953  of  November 
23,  1932,  preserved  die  trust  status  of  Pine  Ridge 
Reservation  allotments  prior  to  the  enactment  of 
the  Indian  Reorganization  Act  in  1934.  See  House 
Report  2503,  82nd  Cong.  2d  Session  (1952),  pp. 
977-978. 

The  grant  of  citizenship  to  Indians  is  not  in- 
consistent with  their  status  as  wards  owning  prop- 
erty subject  to  the  plenary  control  of  the  Federal 
Government.  Board  of  Commissioners  of  Creek 
County  V.  Seber,  318  U.S.  705,  718.  The  fact  that 
property  is  held  subject  to  a  condition  against 
alienation  does  not  affect  the  civil  or  political  status 
of  the  holder  of  the  title.  Matter  of  Heff,  197  U.S. 
488,  509.  And  the  fact  that  Indians,  to  whom 
lands  had  been  allotted,  were  declared  to  be 
citizens  of  the  United  States  did  not  render  null 
and  void  as  to  them,  or  as  to  the  remaining  por- 
tions of  their  tribes,  restrictions  upon  alienation 
of  their  lands  contained  in  the  Acts  of  Congress 
under  which  allotments  in  severalty  had  been 
made,  nor  terminate  the  right  and  duty  of  the 
United  States  to  preserve  the  reservation  lands  for 
the  use  and  benefit  of  the  Indians.  United  States 
v.  Flournoy  Live  Stock  6-  Real  Estate  Co.,  71  F. 
576  (1896)  .  Also,  conferring  citizenship  and  politi- 
cal rights  on  Indians  by  a  state  does  not  terminate 
guardianship  of  the  United  States.  United  States 
V.  Deicey  County,  14  F.  (2d)  784,  affd  26  F.  (2d) 
434. 

The  Citizenship  Act  of  June  2.  1924  (43  Stat. 
253)  does  not  remove  restrictions  against  alicTia- 
tion  of  property  of  Indians.  Spriggs  v.  McKay,  119 
F.  Supp.  232  (1954) ,  affimied  228  F.  (2d)  31.  It  is 
well  established  that  the  Citizenship  Act  had  no 
effect  on  the  power  to  extend  the  trust,  periods. 
The  extension  of  the  trust  period  by  the  Secretary 
is  an  exercise  of  discretion  authorized  by  Congress 
which  would  be  "discriminatory"  in  the  legal  sense 
if  it  were  arbitrary  or  capricious.  The  statute  makes 
no  provision  for  Indian  consent  as  a  condition 
precedent  to  the  exercise  of  Secretarial  discretion. 

You  have  posed  a  hypothetical  question  as  to 
whether  the  United  States  must  support  an  un- 
encumbered title  implied  in  a  fee  patent  (viz.  free 
and  clear  of  all  encumbrances)  even  when  a  lease 
for  a  term  of  years  actually  subsisted  at  the  time 
the  patent  was  issued.  It  has  been  the  consistent 
position  of  this  Department  that  a  lease  executed 
pursuant  to  statutory  authority  is  not  prohibited 
by  the  provision  in  the  allotment  acts  against  en- 
cumbrances, and  that  the  patentee  (or  his  subse- 
quent purchaser)  takes  subject  to  the  lease.  Since 
approved  leases  on  Indian  land  are  a  matter  of 
record  at  the  agency,  the  buyer  must  assume  the 
duty  of  checking  such  record.  The  grant  of  a  patent 


in  fee  simple  to  an  Indian  conveys  tlie  title  and 
interest  of  the  United  States  in  the  property,  bui 
it  does  not  necessarily  void  other  interests  whicl 
legally  attached  to  the  property  previous  to  it 
issuance. 

Elmer  F.  Bennett, 

Solicitor. 


Legal  Status  of  Tuscarora  Reservation,  New 
York,   and  Federal   Responsibilities 

July  9,  195 S. 

Arthur  Lazarus,  Jr.  Esquire 
Strasser,  Spiegelberg,  Fried  &  Frank 
1700  K  Street,  N.W. 
Washington  6,  D.C. 

Dear  Mr.  Lazarus: 

In  your  letter  of  July  5  to  the  Secretai7  of  th( 
Interior  you  request  a  clarification  of  the  views  o 
this  Department  on  the  legal  status  of  the  Tus 
carora  Indian  Reservation  in  Niagara  County,  Nev 
York. 

Statements  in  recent  correspondence  from  thi 
Department  to  the  effect  that  the  Tuscarora  land 
"are  under  State  jurisdiction"  do  have  refereno 
to  the  Act  of  July  2,  1948.  62  Stat.  1224,  25  U.S.C 
232,  and  the  Act  of  September  13,  1950,  64  Stat 
845,  25  U.S.C.  233,  which  respectively  conferrec 
criminal  and  civil  jurisdiction  on  the  State  court 
of  New  York  in  regard  to  Indian  activities  withii 
Indian  reservations  located  in  the  State.  Notwith 
standing  the  passage  of  this  legislation  we  recog 
nize  that  certain  Federal  responsibilities  for  In 
dians  in  New  York  still  do  exist.  As  recently  a 
1954  this  Department  advised  the  Congress  tha 
among  the  remaining  responsibilities  of  the  Federa 
Government  for  New  York  Indians,  in  addition  K 
specific  Federal  treaty  and  statutory  obligation 
for  them,  were  "Certain  other  responsibilities  baset 
on  general  statutes  of  the  United  States  applicabli 
to  all  Indian  tribes  and  the  members  thereof  be 
cause  of  their  status  as  Indians." 

We  regard  the  provision  of  the  Act  of  Septem 
ber  13,  1950,  supra,  reading.  "That  nothing  hereii 
contained  shall  be  construed  as  authorizing  thi 
alienation  from  any  Indian  nation,  tribe  or  banc 
of  Indians  of  any  lands  within  any  Indian  reser 
vation  in  the  State  of  New  York,"  as  preservini 
the  applicability  of  R.S.  Sec.  2116,  25  U.S.C.  17: 
to  Indian  tribal  lands  in  New  York.  Specificall 
with  regard  to  the  applicability  of  R.S.  Sec.  2116 


15! 


ttt 


August  15,  1958 


Opinions  of  the  Solicitor 


1837 


25  U.S.C.  177  to  the  lands  of  the  Tuscaroia  Reser- 
vation, on  May  4,  1900,  Assistant  Attorney  General 
ijj  Willis  Van  Devanter  in  response  to  a  request  tor 
an  opinion  by  the  then  Secretary  of  the  Interior 
advised  the  Secretary  that  such  lands  were  subject 
to  the  provisions  of  R.S.  Sec.  2116,  25  U.S.C.  177 
and  in  the  absence  of  authority  from  Congress  the 
Secretary  could  not  approve  the  leasing  of  lands 
I  of  the  Tuscarora  Reservation. 


Elmer  F.  Bennett, 

Solicitor. 


Water   Rights  on   Yakima   Reservation 


August  15,  I95S. 

Mr.  Murray  G.  Walker,  Supervisor 
Division  of  Watei^  Resources 

(Department  of  Conservation 
I    and  Development 
I  335  General  Administration  Building 
f  Olympia,  Washington 

1  • 
Dkar  Mr.  Walker: 

This  is  .in  further  reference  to  your  letter  of 
[June  2,  1958,  addressed  to  Assistant  Secretary 
Ernst,  in  regard  to  the  application  of  the  laws  of 
the  State  of  Washington  to  water  rights  on  the 
Yakima  Indian   Reservation   within   that   State. 

The  six  questions  posed  on  page  3  of  your 
(letter  are  answered  in  sequence.  These  answers  are 
intended  as  an  informal  summary  of  the  Federal 
Ciovernment's  long-established  position  in  regard 
to  Indian  water  rights,  and  not  as  a  detailed  opinion 
to  be  construed  as  binding  on  this  Department  or 
on  the  Department  of  Justice. 

1.  It  is  still  the  thinking  of  this  Department, 
consistent  with  the  policy  announced  by  Congress 
in  its  concurrent  resolution  of  August  1,  1953,  67 
Stat.  B— 132,  that  eventually  Congress  will  relieve 
the  Federal  Government  of  its  special  obligations 
and  responsibilities  to  American  Indians  of  the 
United  States  by  termination  ol  the  restricted  or 
trust  property  relationship  between  he  Govern- 
ment and  the  Indians. 

In  furtherance  of  this  policy.  Congress  has  already 
enacted  several  acts.  One  example  is  the  Act  of 
August  13,  1954,  68  Stat.  718,  723,  as  amended, 
dealing  with  the  Klamath  Indians  and  their  reser- 
vation in  Oregon. 

2.  In  answer  to  your  second  question  you  are 
advised  that  the  United  States  does  not  now  recog- 
nize State  laws  as  being  applicable  to  the  Indians 


in  the  control  and  distribution  of  water  arising  on, 
bordering  on,  or  running  through  an  Indian  reser- 
vation. For  the  State  of  Washington  to  take  juris- 
diction over  the  waters  within  the  boundaries  of 
an  Indian  reservation  during  the  period  that  the 
United  States  holds  the  lands  in  trust  for  the  In- 
dians presents  considerable  difficulty.  If  determined 
to  be  desirable,  prior  to  the  termination  of  Federal 
jurisdiction  over  Indian  property,  congressional 
legislation  would  be  required.  Indian  water  rights 
are  rights  reserved  to  the  Indians  for  their  use  as 
defined  by  the  Supreme  Court  of  the  United  States 
in  the  case  entitled  United  States  v.  Winters,  207 
U.S.  564.  The  doctrine  of  this  case  was  recently 
reaffirmed  in  a  case  involving  Ahtanum  Creek  on 
the  Yakima  reservation  in  your  State  entitled 
United  States  v.  Ahtanum  Irrigation  District,  et 
ai,  236  F.    (2d)  321,  342. 

Because  of  the  change  in  jurisdiction  over  the 
land  upon  extinguishment  of  the  Indian  title  to  an 
allotment,  it  is  our  policy  to  cooperate  in  every 
way  practical  with  state  officials  and  to  inform 
them  of  the  Indian  water  right  claims  and  tliat  such 
Indian  water  rights  are  not  subject  to  State  juris- 
diction. This  absence  of  State  jurisdiction  applies 
equally  to  underground  and  surface  water.  A 
copy  is  enclosed  of  an  opinion  by  the  then  Solicitor 
of  this  Department,  dated  September  10,  1953, 
dealing  with  the  lack  of  State  jurisdiction  to  regu- 
late underground  water  on  Indian  reservations  in 
the  absence  of  congressional  legislation  specifically 
making  such  law  applicable.  This  opinion  is  re- 
ported in  Volume  61,  pp.  209-211  of  Interior  De- 
cisions. 

3.  Your  third  question  as  to  what  legal  pro- 
ceedings would  be  involved  in  a  transfer  of  juris- 
diction from  the  Federal  Government  to  the  State 
of  Washington  would  depend  upon  whatever 
legislation  might  be  enacted  by  Congress  authoriz- 
ing such  a  transfer  of  jurisdiction.  Since  this  is  a 
matter  for  Congress  to  decide  any  answer  which 
might  now  be  made  would  not  be  binding  upon 
Congress.  In  this  respect  it  would  be  desirable  for 
Congress  to  insure  adequate  protection  of  the  In- 
dian water  rights.  It  must  be  realized  that  such 
Indian  water  rights  within  your  state  were  not  es- 
tabli.shed  pursuant   to   the  laws  of  Washington. 

The  termination  legislation  of  August  13,  1954, 
supra,  dealing  with  the  Klamath  Indian  Reserva- 
tion in  Oregon  in  section   14(a)    provides  that: 

"Nothing  in  tliis  Act  shall  abrogate  any 
water  rights  of  the  tribe  and  its  members,  and 
the  laws  of  the  State  of  Oregon  with  respect 
to  the  abandonment  of  water  rights  by  nonuse 
shall   not  apply  to  the  tribe  and  its  members 
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until  fifteen  years  after  the  date  of  die  procla- 
mation issued  pursuant  to  section  f8  of  this 
Act." 

It  is  readily  apparent  from  the  foregoing  that  de- 
tails concerning  your  question  cannot  now  be 
given  as  it  would  depend  on  the  legislation  en- 
acted by  Congress  dealing  with  this  subject. 

4.  Your  fourth  question  inquires  about  any  dis- 
tinction that  may  be  made  between  lands  deeded 
to  non-Indians  and  those  belonging  to  the  tribe  or 
an  individual  Indian.  A  distinction  does  exist  in 
respect  to  water  rights  on  Indian  lands  and  those 
on  non-Indian  lands. 

There  are  two  cases  decided  in  the  Federal  courts 
which  deal  with  water  rights  of  non-Indians.  The 
first  of  these  arose  on  the  Fort  Hall  Indian  Reser- 
vation in  the  State  of  Idaho.  This  case  is  entitled 
United  States,  ex  rel.  Ray,  U.S.  Attorney  v.  Hibyier, 
et  al.,  27  F.  (2d)  909,  912.  The  other  case,  still 
pending,  is  entitled  United  States  v.  Ahtanum  Ir- 
rigation District,  et  al.,  236  F.  (2d)  321.  Judge 
Pope  of  the  Ninth  United  States  Circuit  Court  of 
Appeals  rendered  an  exhaustive  opinion  on  Indian 
water  rights  in  the  latter  case. 

In  the  Hibner  case,  a  non-Indian  had  acquired 
a  former  Indian  allotment  and  was  diverting  and 
using  water  from  Toponce  Creek.  An  effort  was 
made  to  restrict  him  from  exercising  the  right.  The 
Court  held  that  the  purchaser  of  the  Indian  land 
stepped  into  tlie  shoes  of  the  Indian.  The  Court, 
at  page  912  of  the  report,  said: 

"*  *  *  and  the  reason  for  so  holding  is  that 
there  was  reserved  unto  the  Indians  the  abso- 
lute right  to  own  and  use  in  their  own  way 
the  water  for  their  lands,  while  the  white  man, 
as  soon  as  he  becomes  the  owner  of  the  Indian 
lands,  is  subject  to  those  general  rules  of  law 
governing  the  appropriation  and  use  of  the 
public  waters  of  the  state,  and  would,  as 
grantee  of  the  Indian  allotments,  be  entitled 
to  a  water  right  for  the  actual  acreage  that  was 
under  irrigation  at  the  time  title  passed  from 
the  Indians,  and  such  increased  acreage  as  he 
might  with  reasonable  diligence  place  under 
irrigation,  which  would  give  to  him,  imder 
tlie  doctrine  of  relation,  tlie  same  priority  as 
owned  by  the  Indians;  *  *  *." 

In  the  Ahtanmu  case  an  irrigation  project  is 
involved  wliich  was  constructed  and  is  operated 
and  maintained  by  the  United  States  for  the  bene- 
fit of  the  Yakima  Indians  and  purchasers  of  former 
Indian  lands.  Title  to  the  project  canals,  ditches 
and  structures  is  in  the  United  States.  In  this  case 
the  Court,  on  page  342  of  the  report,  said: 


"*  *  *  These  defendants  claim  that  as  suc- 
cessors to  certain  original  Indian  allottees  for 
whom  tlie  waters  were  reserved  and  for  the 
benefit  of  whose  lands  the  Indian  ditches  were 
constructed,  these  defendants  have  acquired  a 
vested  interest  in  and  a  right  to  the  distribu- 
tion of  the  waters  diverted  by  the  Unitetl 
States  to  the  same  extent  as  if  their  lands  were 
still  in  the  possession  of  the  original  allottees. 
That  they  did  originally  acquire  sucli  a  right 
through  purchase  of  allotments  seems  clear 
from  United  States  v.  Pozoers,  305  U.S.  527, 
59  S.Ct.  344,  83  L.Ed.  330.  That  case  holds 
that  white  transferees  of  such  fee  patented  In- 
dian allotments  were  equally  with  individual 
allottees  beneficially  entitled  to  distribution  of 
the  waters  diverted  for  the  Indian  irrigation 
system. 

"*  *  *  The  question  remains  whether  those 
of  them  who  had  acquired  such  interest  more 
than  ten  years  prior  to  tlie  institution  of  this 
suit  are  barred  by  statute  of  limitation  or 
laches  from  now  claiming  any  such  partici- 
pation in  the  benefits  of  the  Government's  ir- 
rigation system.  We  think  that  the  answer  is 
to  be  found  in  the  fact  that  in  any  suit  brought 
by  any  one  or  more  of  these  Class  Three  de- 
fendants, against  the  other  defendants  here,  the 
trustee  holder  of  the  water  rights  woidd  be 
a  necessary  party.  Cherry  v.  Howell,  2  Cir., 
66  F.  2d  713.  And  since  the  trustee,  the  United 
States,  was  not  susceptible  to  suit,  and  could 
not  be  made  a  party  defendant,  the  rights  of 
those  third  party  defendants  cannot  be  said  to 
be  barred  and  that  they  are  entitled  to  partici- 
pate rateably  with  the  Indian  beneficiaries  in 
the  use  of  such  waters  as  may  be  decreed  to 
the  United  States  in  this  suit." 

5.  The  fifth  question  deals  with  former  Indian 
land  which  has  been  deeded  to  non-Indians  and 
we  interpret  your  query  to  request  our  opinion 
as  to  whether  or  not  such  lands  are  to  be  treated 
as  part  of  the  Reservation  insofar  as  the  appli- 
cability of  water  rights  is  concerned.  The  two 
cases  cited  above  contain  the  best  answer  that  can 
be  given  to  this  question.  Although  the  water 
rights  of  the  former  Indian  owner  of  the  land  did 
not  pass  to  the  non-Indian  imder  the  laws  of  the 
state,  such  laws  woidd  attach,  insofar  as  the  non- 
Indian  and  his  land  are  concerned,  after  the  In- 
dian title  thereto  had  become  extinguished.  The 
effect  of  state  law  on  derivative  water  rights,  how- 
ever, is  suljject  to  the  holding  in  the  two  cases 
cited  above  and  of  the  Powers  case,  305  U.S.  527, 
cited  on  page  342  of  the  Alitanion  case. 
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6.  No  difference  would  result  in  the  answer  to 
I  the  foregoing  question  regardless  of  how  the  In- 
dian reservation  was  established.  While  the  so- 
called  Winters  Doctrine,  established  by  the  Supreme 
Court  of  the  United  States  in  207  U.S.  564,  arose 
on  an  Indian  reservation  which  was  created  by 
treaty  between  the  United  States  and  the  Indian 
tribe,  the  Circuit  Court  of  Appeals  in  the  case 
entitled  United  States  v.  Walker  Irrigation  District, 
et  al,  104  F.  (2d)  1334,  held  that  the  implied 
reservation  of  sufficient  waters  for  the  needs  of 
the  Indians  on  their  reservation  was  applicable 
even  though  the  Walker  River  Reservation  was 
originally  set  aside  in  1859  by  an  order  of  the 
General  Land  Office  and  subsequently  confirmed 
and  ratified  by  an  Executive  Order  of  1874  which 
related  its  creation  back  to  1859  as  the  date  of 
the  establishment  of  the  reservation.  The  answer 
to  this  question  is  accordingly  in  the  negative. 

The  Act  of  August  15,  1953,  67  Stat.  588,  590, 
confers  jurisdiction  on  certain  states  with  respect 
tion  imposed  by  the  United  States.  This  act  pro- 
mitted  or  arising  on  Indian  reservations  within  the 
states  therein  named.  This  legislation  contains  spe- 
cific reference  to  its  nonapplicability  to  real  or 
personal  property,  including  water  rights,  belong- 
ing to  any  Indian  or  any  Indian  tribe,  band,  or 
community  that  is  held  in  trust  by  the  United 
States  or  is  subject  to  a  restriction  against  aliena- 
tion imposed  by  the  United  States.  This  Act  pro- 
hibits the  issuance  of  any  regulation  on  the  use 
of  such  property  in  a  manner  inconsistent  with 
any  Federal  treaty,  agreement,  or  statute  and  with- 
holds jurisdiction  from  the  state  to  adjudicate  in 
probate  proceedings  or  otherwise  the  ownership 
or  right  to  possession  of  such  property  or  interest 
therein.  While  this  act  does  not  name  the  State 
of  Washington,  your  attention  is  invited  to  its 
provisions  to  show  the  nature  of  the  protection 
provided  by  Congress  with  respect  to  Indians' 
property  and  water  rights. 

We  appreciate  this  opportunity  to  clarify  for  you 
the  status  of  Indian  water  rights. 

Elmer  F.  Bennett, 

Solicitor. 
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Alaska:  Indian  and  Native  Affairs 

Section  4  of  the  Alaska  Statehood  Act,  which  pro- 
vides for  the  retention  by  the  United  States  of 


control  over  Indian  trust  lands  and  for  exemp- 
tion from  State  taxation  of  property  of  the  native 
inhabitants  of  Indian  trust  lands,  will  not  affect 
the  right  of  such  native  inhabitants  to  vote  in 
regular  elections  held  in  the  State  of  Alaska. 

Voting 

Indians  and  odier  native  inhabitants  of  Alaska  are 
eligible  to  vote  in  the  primary,  general,  and 
special  elections  to  be  held  in  the  process  of 
preparing  Alaska  for  Statehood. 

Memoranchim 

To:  The  Secretary 

From:        The  Solicitor 

Subject:    Eligibility   of   Alaska   natives   to   vote   in 
forthcoming  elections 

Governor  of  Alaska  Stepovich  has  asked  me 
for  my  views  on  the  question  whether  Indians 
living  on  Annette  Island,  as  well  as  other  Alaska 
natives,  will  be  eligible  to  vote  in  State  and  Federal 
elections  after  Alaska  is  admitted  into  the  Union. 
The  question  was  raised  in  a  letter  to  the  Governor 
from  Mr.  Victor  P.  Guns  of  Ketchikan,  who  called 
attention  to  the  disclaimer  clause  in  section  4  of 
the  Alaska  Statehood  Act  and  asked  whether  this 
clause  would  affect  the  right  of  natives  to  vote, 
inasmuch  as  the  native  trust  lands  will  not  be 
taxable. 

Section  4  of  the  Alaska  Statehood  Act  is,  in  ef- 
fect, a  compact  with  the  United  States  whereby 
the  State  and  people  of  Alaska,  as  a  condition  of  ad- 
mission into  the  Union,  disclaim  all  right  and  title 
to  lands  owned  and  held  by  Indians  and  other 
natives  or  owned  by  the  United  States  for  the 
benefit  of  the  native  peoples.  This  section  states 
that  such  lands,  other  than  those  held  by  natives 
in  absolute  ownership,  shall  remain  under  "the 
absolute  jurisdiction  and  control  of  the  United 
States.  "  subject  to  the  right  of  the  Federal  Govern- 
ment to  modify  such  control.  This  section  also 
prohibits  the  State  of  Alaska  from  taxing  such 
lands  or  property  situated  thereon. 

In  our  opinion,  this  provision  of  the  Alaska 
Statehood  Act  will  not  prevent  any  of  the  native 
inhabitants  of  Alaska  from  voting. 

The  admission  acts  of  several  other  States  con- 
tain language  stating  that  the  United  States  re- 
tained "absolute  jurisdiction  and  control"  over  In- 
dian lands.  See,  for  example,  the  enabling  act  for 
the  States  of  North  Dakota,  South  Dakota,  Mon- 
tana, and  Washington  (25  Stat.  676),  and  that  per- 
taining to  Arizona  and  New  Mexico   (36  Stat.  557)  . 
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The  courts  have  interpreted  this  type  of  pro- 
vision to  mean  that  the  United  States  retained  only 
such  authority  over  the  land  and  the  people  re- 
siding thereon  as  was  necessary  to  enable  it  to 
fulfill  its  obligation  to  care  for  the  native  peoples. 
The  United  States  does  not,  the  courts  have  said, 
assert  jurisdiction  over  Indian  lands  for  all  pur- 
f>oses,  but  only  to  the  extent  necessary  to  control 
and  care  for  the  native  inhabitants.  The  residue 
of  the  jurisdiction  inheres  in  the  State  in  which 
the  Indian  lands  are  located.  Truscott  v.  Hurlbnt 
Land  i-  Cattle  Co.,  73  Fed.  60  (CCA  9,  1896)  ; 
State  V.  Big  Sheep,  243  P.  1067  (1926);  Lobo  v. 
Griffith,  173  N.W.  840  (1919)  ;  State  v.  Lohnes, 
69  N.W.  2d  508  (1955).  Indian  lands  occupy  a 
unique  status  in  regard  to  the  jurisdictional  princi- 
ples applicable  thereto,  and  the  law  governing 
Federal  reservations  does  not  always  apply  to 
them.  In  re  Liquor  Election  in  Beltrami  County, 
163  N.W.  988  (1917);  Jurisdiction  Over  Federal 
Areas  Within  the  States,  Report  of  the  Interdepart- 
mental Committee  for  the  Study  of  Jurisdiction 
Over  Federal  Areas  Within  the  States,  Part  II, 
page  13. 

Occupants  of  Indian  trust  lands  are  residents  of 
the  State  in  which  the  lands  are  located.  In  re 
Liquor  Election  in  Beltrami  County,  supra;  Porter 
V.  Hall,  271  P.  411  (1928);  Vermillion  v.  Spotted 
Elk,  85  N.W.  2d  432   (1957). 

It  is  significant  to  note  that  the  Supreme  Court 
of  Arizona,  which  is  one  of  the  States  whose 
organic  act  contained  a  disclaimer  similar  to  the 
one  in  the  Alaska  Statehood  Act,  has  held  that 
Indians  living  on  trtist  lands  are  residents  of  the 
State  and  are  entitled  to  vote.  Harrison  v.  Laveen, 
196  P.  2d  456    (1948) . 

It  is,  therefore,  my  opinion  that  neither  the 
reservation  of  jurisdiction  over  Indian  trust  lands 
nor  the  exemption  from  taxation  of  property  in 
section  4  of  the  Alaska  Statehood  Act  will  pre- 
vent any  native  inhabitant  of  Alaska  from  voting 
in  State  elections  in  Alaska  if  he  is  otherwise 
eligible. 

The  constitution  of  the  proposed  State  of  Alaska, 
Art.  V,  sec.  2,  extends  the  ballot  to  every  citizen 
of  the  United  States  who  can  meet  the  requirements 
in  regard  to  such  matters  as  age  and  residence.  Con- 
gress has  provided  in  the  Immigration  and  Na- 
tionality Act  (66  Stat.  163,  237;  8  U.S.C,  sec.  1404) , 
that  all  persons  born  in  Alaska  are  citizens  of  the 
United  States. 

On  the  basis  of  the  foregoing,  we  are  of  the 
further  opinion  that  Indians  and  other  native 
inhabitants  of  Alaska  are,  as  a  class,  eligible  to 
vote  in  the  forthcoming  elections  being  held  under 
the   provisions    of    the   Alaska   Statehood    Act    to 


prepare  Alaska  for  admission  into  the  Union.  Sec- 
tion 8  (a)  of  the  Statehood  Act  provides  that  the 
qualifications  of  voters  in  the  primary  and  general 
elections  to  be  held  to  choose  the  first  officers  of 
the  proposed  State  shall  be  prescribed  by  the  con- 
stitution of  the  proposed  State.  It  is  our  view  that 
the  special  referendum  election,  as  well,  whereby 
the  issue  of  Statehood  and  related  matters  are  to 
be  decided,  shall  be  held  in  accordance  with  these 
same  rules.  Section  8  (b)  of  the  Alaska  Statehood 
Act  provides  that  this  special  election  may  be  held 
at  either  the  general  election  to  be  held  for  the 
election  of  the  first  State  officers  or  at  a  Territorial 
general  election,  as  well  as  at  a  separate  election. 
Since  the  primary,  general,  and  special  elections 
contemplated  by  the  Statehood  Act  are  so  inti- 
mately connected,  it  would  be  unreasonable  to 
suppose  that  Congress  did  not  intend  that  the 
qualifications  of  voters  at  all  such  elections  would 
be  identical. 

It  is,  therefore,  our  opinion  that  Indians  and 
other  natives  are,  as  a  class  eligible  to  vote  in  all 
of  the  elections  referred  to  above,  both  prior  to  and 
after  Statehood  is  achieved  by  Alaska. 

Elmer  F.  Bennett, 

Solicitor. 


Designation  of  Klamath  Marsh  as  Required  by 
Act  OF  Aug.  23,  1958 


September  9,  195S. 


Memorandum 


To:  Secretary  of  the  Interior 

From:       Solicitor 

Subject:  The  scope  of  the  Secretarial  designation 
of  the  Klamath  Marsh  as  required  bv 
Sec.  1  of  the  Act  of  August  23,  1958,  72 
Stat.  816  (Sec.  28  (a)  of  the  Act  of  August 
13,  1954,  68  Stat.  718,  as  amended) 

You  ask  our  opinion  as  to  whether  an  area  known 
as  Wocus  Bay  can  be  excluded  when  the  Secretary 
of  the  Interior  and  the  Secretary  of  Agriculture 
jointly  fulfill  their  statutory  responsibility  to  desig- 
nate "the  tribal  lands  that  comprise  the  Klamath 
Marsh."  (Sec.  28  (a)  of  the  Act  of  August  13,  1954, 
68  Stat.  718,  as  amended  by  the  Act  of  August  23, 
1958,  72  Stat.  816.)  Wocus  Bay  is  physically  part 
of  the  Klamath  marsh  lands  and  as  a  matter  of 
geography  might  factually  be  included  in  the  Kla- 
math Marsh.  However,  we  can  find  no  reason  which 


'  September  9,  1958 


Opinions  of  the  Solicitor 


1841 


would  compel  the  inclusion  of  Wocus  Bay  as 
part  of  the  "Klamath  Marsh.  "  On  the  contrary,  as 
a  matter  of  law  there  is  a  grave  doubt  as  to 
whether  the  Wocus  Bay  area  could  at  this  date 
be  designated  a  part  of  the  Klamath  Marsh  thus 
automatically,  by  the  language  of  Sec.  28  (f)  of  the 
Act  of  August  13,  1954,  as  amended,  supra,  be 
made  available  for  sale  along  with  other  properties 
being  sold  to  pay  off  the  interest  of  withdrawing 
members. 

The  factual  situation  surrounding  the  Wocus 
Bay  problem  is  briefly  as  follows:  The  original 
Klamath  Termination  Act,  the  Act  of  August  13, 
1954  (68  Stat.  718)  provided  for  the  termination 
of  Federal  supervision  over  the  trust  and  restricted 
property  of  the  Klamath  Tribe  of  Indians.  One  of 
the  requirements  of  the  act  was  that  the  Secretary 
of  the  Interior  select  and  retain  qualified  Manage- 
ment Specialists  who  would,  among  other  things, 
"determine  and  select  the  portion  of  the  tribal 
property  which  if  sold  at  the  appraised  value  would 
provide  sufficient  funds  to  pay  those  members  who 
elect  to  have  their  interest  converted  into  money 
*  *  *."  (Sec.  5(a)  (3)  of  the  Act  of  August  13. 
1954,  supra.)  The  management  Specialists  caused 
an  appraisal  to  be  made  of  all  the  assets  of  the 
Klamath  Tribe  and  on  a  tentative  basis  selected 
the  areas  to  be  sold.  The  remaining  assets,  not 
so  selected,  were  to  be  retained  on  behalf  of  those 
members  of  the  tribe  who  did  not  choose  to  with- 
draw. 

On  February  20,  1958,  the  Under  Secretary  of  the 
Interior  approved  a  tentative  plan  of  management 
prepared  by  the  Management  Specialists,  which, 
among  other  things,  provided  that  the  Wocus  Bay 
area  would  be  included  in  the  areas  to  be  set  aside 
as  part  of  the  future  trust  estate  of  the  remaining 
members.  A  copy  of  this  plan  was  made  available 
to  the  committees  of  Congress  interested  in  the 
Klamath  termination  problem.  The  Klamath  In- 
dians, relying  on  the  proposals  included  in  the 
tentative  plan  of  management,  expressed,  in  an 
election,  their  desire  either  to  remain  as  mem- 
bers of  the  tribe  and  participate  in  a  tribal  man- 
agement plan  or  to  withdraw  from  the  tribe  and 
have  their  interest  in  tribal  assets  converted  into 
money  and  paid  to  them.  A  total  of  474  members, 
or  22.222  percent  of  the  tribal  membership,  either 
elected  to  remain  in  the  tribe  or  were  deemed  to 
have  so  elected  because  of  their  failine  to  cast  a 
ballot.  The  election  results  were  approved  by  the 
Under  Secretary  of  the  Interior  by  letter  dated 
June  12,  1958. 

In  view  of  the  fact  that  the  number  of  persons 
electing  to  withdraw  was  greater  than  anticipated, 
an  adjustment  was  required  as  to  the  areas  selected 


for  sale  to  pay  oft  the  interests  of  withdrawing 
members.  By  letter  of  July  29,  1958,  the  Manage- 
ment Specialists  reported  their  final  selections,  ad- 
justed to  compensate  for  the  larger  number  of 
withdrawing  members,  to  the  Secretary  of  die  In- 
terior. The  Assistant  Secretary  of  the  Interior  ap- 
proved the  plan  of  partitionment  effective  the  close 
of  business  June  30,  1958,  by  letter  dated  August 
15,  1958.  Consequently,  at  the  time  of  the  passage 
of  the  recent  amendment  to  the  Klamath  termina- 
tion Act,  the  Wocus  Bay  area  was  no  longer  tech- 
nically part  of  the  property  described  in  Sec. 
28  (f)  of  the  amended  Klamath  Termination  Act 
as  available  for  designation  as  the  Klamath  Marsh 
pursuant  to  Sec.  28  (a)    of  said  act. 

Although  it  is  evident  that  more  than  one  in- 
terpretation is  open  to  those  whose  responsibility 
it  is  to  carry  out  the  terms  of  the  act,  there  appears 
to  be  no  legal  requirement  that  an  alternative 
should  be  adoped  which  would  be  inconsistent  with 
the  steps  which  have  already  been  taken  by  the 
Secretary  of  the  Interior  in  his  administration  of 
the  act  since  its  adoption  on  August  13,  1954.  Wc 
may  make  use  of  the  accepted  presumption  in 
aid  of  construction  that  Congress  "had,  and  acted 
with  respect  to,  full  knowledge  and  information  as 
to  the  subject  matter  of  the  statute  and  the  existing 
condiitions  and  relevant  facts  relating  thereto,  as 
to  prior  and  existing  law  and  legislation  on  the 
subject  of  the  statute  and  the  existing  condition 
thereof  *  *  *."  (82  C.J.S.  Statutes,  Sec.  316.)  As 
here  pertinent,  the  factual  situation  which  the 
Congress  is  presumed  to  have  had  in  mind  in 
passing  the  Act  of  August  23,  1958,  was  that  the 
Wocus  Bay  area  had  already  been  excluded  from 
the  land  set  aside  for  disposition  on  behalf  of  the 
withdrawing  members  and,  in  fact,  had  been 
promised  to  the  remaining  members.  To  require, 
by  construction  of  the  statute,  a  designation  of  the 
lands  comprising  the  Klamath  Marsh  so  as  to 
select  the  Wocus  Bay  area  as  part  of  the  estate 
of  the  withdrawing  members  of  the  Klamath  Tribe, 
rather  than  that  of  the  remaining  members,  would 
involve  a  change  in  the  basis  on  which  the  choice 
was  placed  before  those  who  had  to  elect  to  remain 
or  withdraw.  Consequently,  that  construction  of 
the  statute  which  keeps  faith  with  the  Indians 
shoaild  be  the  one  adopted  by  the  Secretary  of  the 
Interior  and  the  Secretary  of  Agriculture,  namely 
that  the  Wocus  Bay  area  may  not  at  this  time  be 
included  by  designation   in  the   Klamath   Marsh. 

Edmund  T.  Fritz, 

Acting  Solicitor. 
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October  28,  1958. 


Indian  Tribes:  Terminal  Legislation 

Where,  pursuant  to  statute,  Indians  are  given  an 
opportunity  to  make  a  choice  whether  to  remain 
as  members  of  a  tribe  or  to  withdraw  from  such 
membersliip  on  the  basis  of  a  plan  presented  to 
the  Indians,  it  will  he  presumed  that  the  Indians, 
in  making  their  choice,  lelied  on  the  plan  as 
presented.  Any  subsequent  substantial  change  in 
the  basic  plan  would  require  that  the  Indians 
affected  be  given  again  an  opportunity  to  choose 
between  withdrawing  or  remaining.  A  construc- 
tion of  the  statute  whicli  avoids  the  necessity  of 
such  reconsideration  by  the  Indians  of  their 
choice  is  preferable  to  one  which  would  neces- 
sitate a  new  election. 


Memorandum 

To:  Secretary  of  the  Interior 

From:        Solicitor 

Subject:  Request  for  an  opinion  as  to  the  scope 
of  the  Secretarial  designation  of  the  Kla- 
math Marsh  as  required  by  Sec.  1  of  the 
Act  of  August  23,  1958,  72  Stat.  816  (Sec. 
28(a)  of  the  Act  of  August  13.  1954,  68 
Stat.  718,  as  amended) 

You  ask  our  opinion  as  to  whether  an  area  known 
as  Wocus  Bay  can  be  excluded  when  the  Secretary 
of  the  Interior  and  the  Secretary  of  Agriculture 
jointly  fulfill  their  statutory  responsibility  to  desig- 
nate "the  tribal  lands  that  comprise  the  Klamath 
Marsh"  (Sec.  28(a)  of  the  Act  of  August  13,  1954, 
68  Stat.  718,  as  amended  by  the  Act  ol  August  23, 
1958,  72  Stat.  816).  Wocus  Bay  is  physically  part 
of  the  Klamath  marsh  lands  and  as  a  matter  of 
geography  might  factually  be  included  in  the  Kla- 
math Marsh.  However,  we  can  find  no  re^ison 
which  would  compel  the  inclusion  of  Wocus  Bay 
as  part  of  the  "Klamath  Marsh."  On  the  contrary, 
as  a  matter  of  law  there  is  a  grave  doubt  as  to 
whether  the  Wocus  Bay  area  could  at  this  date 
be  designated  a  part  of  the  Klamath  Marsh  and 
thus  automatically,  by  the  language  of  Sec.  28  (f) 
of  the  Act  of  August  13,  1954,  as  amended,  supra, 
be  made  available  for  sale  along  with  other  prop- 
erties being  sold  to  pay  off  the  interest  of  with- 
drawing members. 

The   factual    situation    surrounding   the    Wocus 
Bay   problem   is   briefly   as    follows:    The   original 


Klamath  lermination  Act,  the  Act  of  August  13, 
1954  (68  Stat.  718)  provided  for  the  termination 
of  Federal  supervision  over  the  trust  and  restricted 
property  of  the  Klamatlt  Tribe  of  Indians.  One  of 
the  requirements  of  the  act  was  that  the  Secretary 
of  the  Interior  select  and  retain  qualified  Manage- 
ment Specialists  who  would,  among  other  things, 
"determine  and  select  the  portion  of  the  tribal 
property  which  if  sold  at  the  appraised  value  would 
provide  sufficient  funds  to  pay  those  members  who 
elect  to  have  their  interest  converted  into  money 
*  *  *."  (Sec.  5(a)  (3)  of  the  Act  of  August  13, 
1954,  supra.)  The  Management  Specialists  caused 
an  appraisal  to  be  made  of  all  tlie  assets  of  the 
Klamath  Tribe  and  on  a  tentative  basis  selected 
the  areas  to  be  sold.  The  remaining  assets,  not 
so  selected,  were  to  be  i-etaaned  on  liehalf  of  those 
members  of  the  tribe  who  did  not  choose  to  with- 
draw. 

On  Februai-y  20,  1958,  the  Under  Secretary  of 
the  Interior  approved  a  tentative  plan  of  manage- 
ment prepared  by  the  Management  Specialists, 
which,  among  other  things,  provided  that  the 
Wocus  Bay  area  would  be  included  in  the  areas 
to  be  set  aside  as  part  of  the  future  estate  of  the 
remaining  members.  A  copy  of  this  plan  was  made 
available  to  the  committees  of  Congress  interested 
in  the  Klamath  termination  problem,  and  as  far 
as  we  can  determine  the  original  tentative  manage- 
ment plan  and  all  changes  in  the  management 
plan  adopted  from  time  to  time  have  included  the 
following  express  provisions  concerning  the  reten- 
tion of  Wocus  Bay: 

"It  is  also  planned  to  retain  the  portion  of 
Klamath  Marsh  known  as  Wocus  Bay,  located 
in  the  South  Half  of  Sections  29  and  30,  and 
Sections  32  and  33  of  Township  31  South, 
Range  9  East;  and  in  Section  4  of  Township 
32  South,  Range  9  East.  This  latter  area  can 
be  diked  and  drained,  after  which  it  can  be 
used  for  grazing  purposes;  or  it  can  be  main- 
tained in  its  present  marsh  status  to  provide  an 
excellent   waterfowl   hunting  area."  ^ 

The  Klamath  Indians,  who  may  be  presumed  to 
have  relied  upon  the  proposals  included  in  the 
tentative  plan  of  management,  expressed,  in  an 
election,  their  choice  either  to  remain  as  members 
of  the  tribe  and  participate  in  the  tribal  manage- 
ment plan  or  to  withdraw  from  the  tribe  and 
liave  their  interest  in   tribal  assets  converted  into 


'  Management  Plan,  April  1957.  Page  60 
Management  Plan,  February,  IP.'jS,  Page  6,ii 
Management  Plan  August,  19,58,  Page  41 
Management  Plan,  September,  1958,  Page  23 
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money  and  paid  to  them.  A  total  of  474  members, 
or  22.222  percent  of  the  tribal  membership,  either 
elected  to  remain  in  the  tribe  or  were  deemed  to 
have  so  elected  because  of  their  failure  to  cast  a 
ballot.  The  election  results  were  approved  by  the 
Under  Secretary  of  the  Interior  by  letter  dated 
June  12,  1958. 

In  view  of  the  fact  that  the  number  of  persons 
electing  to  withdraw  was  greater  than  anticipated, 
an  adjustment  was  required  as  to  the  areas  selected 
for  sale  to  pay  oft  the  interests  of  withdrawing  mem- 
bers. By  letter  of  July  29,  1958,  the  Management 
Specialists  reported  their  final  selections,  adjusted 
to  compensate  for  the  larger  number  of  withdraw- 
ing members,  to  the  Secretary  of  the  Interior.  The 
Assistant  Secretary  of  the  Interior  approved  the 
plan  of  parti tionment  effective  the  close  of  business 
June  30,  1958,  by  letter  dated  August  15,  1958. 
Consequently,  at  the  time  of  the  passage  of  the 
recent  amendment  to  the  Klamath  Termination 
Act,  the  Wocus  Bay  area  was  no  longer  technically 
part  of  the  property  described  in  Sec.  28  (f)  of  the 
amended  Klamath  Termination  Act  as  available 
for  designation  as  the  Klamath  Marsh  pursuant  to 
Sec.  28(a)   of  said  Act. 

Although  it  is  evident  that  more  than  one 
iinterpretation  is  open  to  those  whose  responsibility 
I  it  is  to  carry  out  the  terms  of  the  act,  there  appears 
to  be  no  legal  requirement  that  an  alternative 
should  be  adopted  which  would  be  inconsistent 
with  the  steps  which  have  already  been  taken  by 
the  Secretary  of  the  Interior  in  his  administration 
of  the  act  since  its  adoption  on  August  13,  1954. 
We  may  make  use  of  the  accepted  presumption 
in  aid  of  construction  that  Congress  "had,  and 
acted  with  respect  to,  full  knowledge  and  informa- 
tion on  the  subject  matter  of  the  statute  and  the 
existing  conditions  and  relevant  facts  relating 
thereto,  as  to  prior  and  existing  law  and  legisla- 
tion on  the  subject  of  the  statute  and  the  existing 
condition  thereof  *  *  *."  (82  C.J.S.  Statutes,  Sec. 
316.)  As  here  pertinent,  the  factual  situation  which 
the  Congress  is  presumed  to  have  had  in  mind  in 
passing  the  Act  of  August  23,  1958,  was  that  the 
Wocus  Bay  area  had  already  been  excluded  from 
the  land  set  aside  for  disposition  on  behalf  of  the 
withdrawing  members  and,  in  fact,  had  been 
promised  to  the  remaining  members.  To  require, 
l)y  construction  of  the  statute,  a  designation  of  the 
lands  comprising  the  Klamath  Marsh  so  as  to 
select  the  Wocus  Bay  area  as  part  of  the  estate  of 
the  withdrawing  members  of  the  Klamath  Tribe, 
rather  than  that  of  the  remaining  members,  would 
involve  a  change  in  the  basis  on  which  the  choice 
was  placed  before  those  who  had  to  elect  to  remain 
or  withdraw.    Consequently,    that    construction    of 


the  statute  whicli  keeps  faith  with  the  Indians 
should  be  the  one  adopted  by  the  Secretary  of  the 
Interior  and  the  Secretary  of  Agriculture,  namely 
that  the  Wocus  Bay  area  may  not  at  this  time  be 
included  by  designation  in  the  Klamath  Marsh. 

Edmund  T.  Fritz, 

Acting  Solicitor. 


Per    Capita    Payment— 'Crow    Tribe 

October  30,  195S. 
Memorandum 

To:  Assistant  Secretary,  Public  Land  Manage- 

ment 
From:       Acting  Solicitor 
Subject:    Per  capita  payment.  Crow  Tribe 

In  your  memorandum  of  October  24,  1958,  you 
have  raised  the  question  whether,  under  existing 
law,  authority  exists  for  a  per  capita  payment  to 
the  members  of  the  Crow  Tribe  of  the  $2,500,000 
paid  to  the  tribe  under  the  act  of  July  15,  1958 
(72  Stat.  361),  as  compensation  for  damages  result- 
ing from  the  construction  of  Yellowtail  Dam. 

We  had  earlier  communicated  to  your  office  on 
an  informal  basis  the  suggestion  that  it  may  be  ad- 
visable to  request  a  ruling  from  the  Comptroller 
General  on  the  question  presented.  Th^is  suggestion 
was  made  as  a  means  of  obtaining  the  Comptroller's 
views  on  the  broader  question  of  whether  statutory 
authorities  under  which  per  capita  distributions 
can  otherwise  be  made  are  limited  to  certain 
classes  of  fimds  or  whether  those  authorities  cover 
all  tribal  funds,  including  those  of  the  Crow  Tribe 
which  are  the  stibject  of  this  memorandum. 

This  matter  has  been  the  subject  of  discussions 
with  representatives  of  the  Bureau  of  Indian  Af- 
fairs who  have  pointed  out  that  the  Bureau's  estab- 
lished practice  has  been  to  treat  as  unavailable 
for  expenditure  without  specific  authorization  by 
Congress  those  tribal  funds  representing  the  pro- 
ceeds of  judgments  recovered  against  the  Uiiiited 
States  and  the  proceeds  of  sale  of  reservation 
lands.  These  are  obviously  capital  assets  of  the 
Indian  tribes  and  are  clearly  not  susceptible  of 
classification  as  miscellaneous  revenues,  such  as 
lease  rentals  and  the  like.  The  Crow  funds  now 
imder  consideration  represent  a  payment  made 
by  the  United  States  for  lands  taken  or  damaged, 
and  these  funds  are  being  earned  in  a  special  ac- 
count in  the  United  States  Treastiry  instead  of  the 
account  known  as  "Proceeds  of  Labor,"  which   is 
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the   account    used    tor    the   deposit  of   the   miscel- 
laneous tribal  revenues  trom  the  Crow  Reservation. 

In  the  discussions  with  Bureau  representatives, 
it  was  brought  out  tliat  the  current  appropriation 
act  (act  of  June  4,  1958,  72  Stat.  155)  makes  pro- 
vision for  the  advancement  of  tribal  funds  to  the 
Indian  tribes  for  sucli  pui-poses  as  may  be  designatetl 
by  the  governing  body  of  the  particular  tribe  in- 
volved and  approved  by  the  Secretary.  This  statu- 
tory authority  contains  no  language  limiting  its 
application  to  any  particular  class  of  tribal  funds. 
It  is,  therefore,  concluded  that  authority  exists 
under  the  Department's  appropriation  act  for  the 
fiscal  year  1959  to  advance  to  tlie  Crow  Tribe  for 
such  purposes  as  may  be  described  by  the  govern- 
ing lx)dy  of  the  tribe  the  fimds  now  held  in  the 
United  States  Treasury  which  represent  the  pay- 
ment to  the  Crow  Tribe  for  construction  of  the 
YeMowtail  Dam. 

I  should  like  to  make  it  clear  that  the  conclu- 
sion herein  reached  as  to  the  availability  of  these 
Crow  tribal  fimds  for  advancement  to  the  tribe 
is  not  intended  to  imply  that  funds  held  in  the 
United  States  Treasury  which  represent  the  pro- 
ceeds of  judgments  recovered  by  the  tribes  on 
claims  against  the  United  States  are  likewise  avail- 
able for  expenditure  without  specific  authoriza- 
tion by  the  Congress.  The  Crow  funds  discussed 
above  represent  payment  for  a  cunent  taking  or 
damages  sustained  by  the  Crow  Tribe  as  presently 
constituted.  On  the  other  hand,  nearly  all  of  the 
judgments  being  recovered  by  the  Indian  tribes 
in  litigation  before  the  Indian  Claims  Commission 
represent  damages  for  lands  taken  many  years 
ago.  In  many  of  these  cases,  it  isl  not  clear  from  the 
judgment  whether  the  funds  of  the  judgment  aie 
to  go  to  the  tribe  as  presently  constituted  or 
whether  the  beneficial  interest  in  the  judgment  is 
to  inure  to  the  members  of  die  tribe  as  it  was 
constituted  at  the  time  the  taking  occurred.  In 
these  circumstances,  the  judgment  fimds  are  de- 
posited in  the  United  States  Treasury  and  held 
until  such  time  as  the  Congress  authorizes  their 
expenditure  or  distribution.  As  indicated  above, 
however,  the  Crow  funds  represent  a  payment  for 
a  current  transaction  and  it  is  believed  that  this 
circumstance  justifies  the  distinction  made  between 
the  two  situations. 

Edmund  T.  Fritz, 

Acting  Solicitor. 


Restrictions  on  Individually-Owned  Purchased 
Lands  of  Kaw  Indians,  Oklahoma 

M-36538  November  10,  1958. 

Indian  Lands:  Removal  of  Restrictions 
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Restrictions  existing  on  both  tlie  Kaw  homestead  I  *'* 
allotments    and    restricted    lands    purchased    by 
Kaw  Indians  with  trust  or  restricted  funds  de- 
rived   from    Kaw    sources,    expired    by    law    on 
January  1,   1948. 


Indians:  Taxation:  Generally 
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The  scope  of  restrictions  imposed  on  land  pur- 
chased with  trust  or  restricted  funds  derived 
from  Kaw  sources  was  not  broadened  by  the  Act 
of  June  20,  1936,  as  amended,  but  the  exemption 
from  taxation  created  by  this  act  followed  the 
restrictions  and  continued  only  so  long  as  re 
strictions  existed. 
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To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:    Restrictions    on    individually-owned    pur- 
chased lands  of  Kaw  Indians,  Oklahoma 


as 
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This  replies  to  your  request  for  oin-  opinion  on 
the  restricted  status  of  the  land  allotted  to  Alice 
Pepper,  a  member  of  the  Kaw  Tribe.  You  also  re- 
quested our  views  on  the  tax  status  of  land  ownedfc 
by  Gene  Munroe,  a  member  of  the  Kaw  Tribe. 

For  the  reasons  set  forth  below  we  conclude  that 
the  category  of  land  in  question  became  unre- 
stricted as  of  January  1,  1948,  and  that  any  tax 
exemption  thereon  also  tenninated  as  of  that  date. 

The  Kaw  Indians  received  allotments  pursuant  to 
the  Act  of  June  1,  1902.  32  Stat.  636.  The  actj.JMo 
provides  in  part  that  the  allotted  homestead  lands! 
shall  be  "nontaxable  and  inalienable  for  a  periodj 
of  25  years  fiom  the  first  day  of  January  1,  1903."| 
By  the  Act  of  May  27,  1924,  43  Stat.  176,  an  exten-l 
sion  of  the  period  of  the  restriction  for  20  years* 
from  January  1,  1928,  was  granted.  No  further! 
extension  was  provided  by  the  Congress,  thus  re-j 
suiting  in  the  expiration  of  restrictions  January  1, 
1948.  Therefore,  at  the  outset  we  must  consider 
the  scope  of  the  cited  legislation  and,  specifically, 
its  application,  if  any.  to  the  purchased  lands  herej 
involved. 

L 

Gene  Munroe,  Kaw  Allottee  #88,  purchased  the 
NE14,  sec.  35,  T.  27  N.,  R.  4  E.,  Indian  Meridian, 
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ere: 


Oklahoma,  on  November  30,  1923.  The  warranty 
Ideed  provides  that  the  purchase  is  "subject  to  the 
condition  that  the  land  herein  described  shall  not 
be  alienated  or  incumbered  without  the  consent  oi 
the  Secretary  o£  tlie  Interior.  "  On  the  back  of  the 
deed  appears  a  certificate  signed  by  the  Superin- 
tendent of  the  Pawnee  Indian  Agency,  Oklahoma, 
reciting  "I  hereby  certify  that  the  consideration 
paid  for  the  within  described  land  is  money  held  in 
trust  by  the  United  States  for  the  benefit  of  the 
grantee."  The  warranty  deed  was  filed  for  record 
in  Kay  County,  Oklahoma,  on  January  17,  1924. 

On  April  3,  1939,  pursuant  to  sec.  2  of  the  Act 
of  June  20,  1936,  49  Stat.  1542,  as  amended  by  the 
Act  of  May  19,  1937,  50  Stat.  188,  Gene  Munroe 
designated  the  aforedescribed  purchased  land  as  a 
tax  exempt  homestead.  His  application  was  ap- 
proved by  the  Assistant  Secretai^  of  the  Interior  on 
June  12,  1939.  An  instrument  titled  "Certificate 
Designating  Property  Exempt  From  Taxation," 
comprising  the  application  and  approval,  was  subse- 
quently recorded  in  Kay  County,  Oklahoma,  on 
August  22,  1939. 

The  trust  money  used  on  November  30,  1923,  as 
consideration  to  purchase  the  land  for  Mr.  Munroe, 
was  presumably  derived  from  his  restricted  home- 
stead allotment.  The  condition  inserted  in  the  war- 
ranty deed,  restricting  alienation  and  incumbrance 
except  with  Secretarial  consent,  indicates  an  inten- 
tion of  the  parties  to  treat  the  purchased  tract  in 
the  same  manner  as  Mr.  Munroe's  homestead  allot- 
ment. By  inserting  the  restriction  in  the  Gene  Mun- 
roe deed  on  November  30,  1923,  the  Secretary  of 
the  Interior,  as  trustee  of  the  Kaw  restricted  land, 
was  imposing  a  restriction  on  the  purchased  land 
like  that  on  Munroe's  allotted  land.  The  Secretary 
of  the  Interior  as  trustee  of  restricted  allotments 
and  trustee  of  income  derived  from  restricted  land 
has  the  authority  to  authorize  reinvestment  of  such 
proceeds  in  other  land  and  impose  like  restrictions 
thereon  as  were  on  the  land  from  which  the  in- 
come was  earned.  See  Sunderland  v.  United  States, 
266  U.S.  226;  United  States  v.  Getzelman,  89  F. 
(2d)  531;  United  States  v.  Brown,  8  F.  (2d)  564: 
United  States  v.  Thurston  County,  Neb.,  143  Fed. 
287;  National  Bank  of  Commerce  v.  Anderson,  147 
Fed.  87. 

Whenever  property  in  its  original  state  and 
form  has  been  impressed  with  a  trust,  normally  no 
change  in  that  state  and  form  can  divest  it  of  its 
trust  character  so  long  as  it  remains  capable  of 
clear  identification.  Any  restriction  applicable  to 
the  allotment  also  pertained  to  finids  derived  from 
it,  and  was  continued  with  respect  to  the  purchased 
land.  United  States  v.  Williams,  139  F.  (2d)  83; 
Ward  v.  United  States,  139  F.   (2d)   79.  Restrictions 


on  lands  purchased  with  trust  or  restricted  funds, 
as  well  as  restrictions  on  Kaw  homestead  allotments 
were  therefoie  extended  by  the  Act  of  May  27, 
1924,  supra,  until  January  1,  1948.  Congress  did  not 
subsequently  enact  legislation  further  extending  the 
period  of  restriction. 

The  Act  of  June  20,  1936,  as  amended  on  May 
19,  1937,  supra,  was  devised  to  attach  tax  exemp- 
tion to  restricted  land  purchased  with  restricted 
funds.  No  new  or  additional  restrictions  were 
created.  The  scope  of  restrictions  imjx>sed  on  land 
purchased  with  trust  or  restricted  funds  derived 
from  a  Kaw  restricted  homestead  allotment  was  not 
broadened  by  these  acts.  As  is  apparent  from  tiic 
context  of  this  legislation,  the  existence  of  restricted 
land  previously  purchased  with  trust  or  restricted 
funds  was  a  necessary  prerequisite  to  obtaining  a 
tax  exemption  certificate.  It  was  merely  intended 
that  the  tax  exemption  should  follow  the  restric- 
tions and  continue  as  long  as  they  do.  Board  of 
County  Commissioners  v.  Seber,  318  U.S.  705.  Since 
the  tax  exemption  followed  the  restrictions  and 
continued  as  long  as  they  did  we  must  conclude 
that  the  tax  exemption  on  Gene  Munroe's  pur- 
chased acreage  expired  on  January  1,  1948. 


II. 


Alice  Pepper,  Kaw  Allottee  :^36,  received  the 
NWi^.  sec.  19,  T.  27  N.,  R.  5  E.,  Indian  Meridian, 
Oklahoma,  containing  155.24  acres,  as  a  homestead 
allotment,  pursuant  to  the  Act  of  July  I,  1902,  32 
Stat.  636.  On  March  29,  1918,  at  the  age  of  16  years, 
Alice  Pepper  died  intestate.  Her  heirs  were  legally 
determined  on  June  26,  1920,  to  be  William  R. 
Pepper,  a  brother,  age  20  years,  Ralph  Pepper,  a 
half-brother,  age  27  years,  and  Edgar  Pepper,  a 
Ijrother,  age  10  years.  Each  of  the  heirs  received  an 
undivided  14  interest  in  the  property. 

Ralph  Pepper,  on  March  30,  1922,  conveyed  all 
of  his  undivided  y^  interest  in  the  land  to  William 
R.  Pepper,  in  consideration  whereof  he  received  an 
imdivided  interest  in  a  restricted  Kaw  allotment 
whicli  had  been  inherited  by  William  R.  Pepper. 
The  exchange  deeds  were  approved  on  May  20, 
1922,  by  the  Assistant  Secretary  of  the  Interior. 
The  deed  to  the  Land  in  question  provides  that  it 
be  restricted  against  alienation  or  incumbrances 
without  the  consent  and  approval  of  the  Seaetary 
of  the  Interior. 

On  March  26,  1924,  William  R.  Pepper,  as  owner 
of  the  undivided  '-^/^  interest  in  the  land,  and  his 
brother  Edgar  Pepper,  the  owner  of  the  remaining 
y^  interest,  effected  a  partition  of  the  property  by 
exchange  deeds.  A  small  cash  consideration  to 
equalize   the  exchange  also  passed  to  William   R. 
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Pepper  and  was  paid  with  trust  funds.  This  trans- 
action was  approved  by  the  Assistant  Secretary  of 
the  Interior  on  April  23,  1924.  Each  deed  contains 
a  provision  which  states: 

"The  within  deed  is  made  to  piutition  an 
estate  and  the  land  therein  described  remains 
restricted  Indian  land  just  the  same  as  all  other 
restricted  Kaw  Indian  homestead  allotments, 
and  the  title  to  this  land  cannot  be  alienated 
or  encumbered  without  the  written  consent  of 
the  Secretary  of  the  Interior."  (underscoring 
supplied) 

The  facts  clearly  show  the  source  of  the  consider- 
ation used  to  purchase  title  to  the  acreage  compris- 
ing the  Alice  Pepper  allotment.  William  R.  Pepper 
acquired  the  V^  interest  owned  by  his  brother, 
Ralph  Pepper,  for  a  consideration  which  consisted 
of  an  undivided  interest  in  a  restricted  allotment 
he  had  inherited.  This  purchase  was  impressed  with 
a  restriction  like  that  controlling  the  inherited  in- 
terest. See  Sunderland  v.  United  States,  supra. 

The  quid  pro  quo  involved  in  the  transaction  be- 
tween William  R.  Pepper  and  Edgar  Pepper  was 
paid  in  part  by  trust  money.  The  substantial  por- 
tion of  the  consideration  was  an  exchange  of  the 
interest  which  each  of  them  owned  in  the  former 
Alice  Pepper  restricted  homestead  allotment.  The 
restrictions  imposed  in  the  exchange  deeds  are  ex- 
pressly related  to  interests  in  restricted  Kaw  home- 
stead allotments  and  the  trust  money  given  to  sup- 
plement the  land  exchange  was  evidently  derived 
from  restricted  Kaw  lands.  See  Ward  v.  United 
States,  supra;  United  States  v.  Williams,  supra.  The 
pro'vision  in  the  exchange  deeds,  supra,  clearly  in- 
dicates that  it  was  intended  that  the  land  be  treated 
as  all  other  restricted  Kaw  homestead  allotments. 

As  previously  shown,  on  January  1,  1948,  the  re- 
strictions against  alienation  existing  on  both  the 
Kaw  homestead  allotments  and  restricted  lands 
purchased  by  Kaw  Indians  with  trust  or  restricted 
funds  derived  from  Kaw  sources,  expired  by  law. 
Therefore,  we  conclude  that  William  R.  Pepper 
and  Edgar  Pepper  each  held  an  unrestricted  fee 
simple  interest  in  the  original  Alice  Pepper  home- 
stead allotment  after  January  1,  1948. 

Edmund  T.  Fritz, 

Acting  Solicitor. 

Separability  of  Tribal  Organizations 

Organized  Under  Secs.  16  and  17  of  the 

I.R.A. 


65  I.D.  483 
M-36515 


November  20,  1958. 


Indian  Reorganization  Act 

Section  16  was  enacted  to  facilitate  and  to  stabilize 
tribal  political  organizations.  Section  17  was  en- 
acted to  permit  a  tribe  so  organized  to  charter  a 
business  corporation  to  facilitate  its  business 
activities.  They  are  separate  legal  entities,  having 
different  powers,  privileges  and  responsibilities. 

Indian  Tiibes:  Generally 

A  Tribe  organized  under  Section  16  of  the  Indian 
Reorganization  Act  is  a  political  body  and  is  a 
separate  entity  from  a  corporation  chartered 
under  Section  17  of  the  Indian  Reorganization 
Act,  having  different  powers,  privileges  and  re- 
sponsibilities. 

Meniorand^im 

To:  Commissioner  of  Indian  Affairs 

From:        Deputy  Solicitor 

Subject:  Request  for  interpretive  opinion  on  the 
separability  of  tribal  organizations  orga- 
nized imder  Sections  16  and  17  of  the 
Indian  Reorganization  Act. 

You  desire  an  opinion  whether  an  Indian  tribe 
organized  pursuant  to  Section  16  of  tlie  Indian  Re- 
organization Act  of  June  18,  1934,  48  Stat.  984,  25 
U.S.C.  476,  is  the  same  legal  entity  as  a  corporation 
chartered  on  behalf  of  the  newly  organized  tribe 
pursuant  to  Section  17  of  that  Act,  25  U.S.C.  477. 
You  refer  specifically  to  Solicitor's  Opinion  M- 
36119  of  February  12,  1952,  which  distinguishes 
the  two  tribal  organizations  with  respect  to  the 
making  of  certain  contracts. 

The  Solicitor's  Opinion,  to  which  you  refer,  clari- 
fies and  emphasizes  the  distinction  between  the 
powers  of  the  constitutional  tribal  organization  and 
those  of  the  tribal  corporation.  A  contract  for  the 
conveyance  of  land  by  the  political  body  was  con- 
sidered therein  as  subject  to  the  provisions  of  Sec- 
tion 2103  of  the  Revised  Statutes  (25  U.S.C,  81). 
The  opinion  also  stated  that  Congress  has,  by  Sec- 
tion 17,  empowered  the  Secretary  to  charter  cor- 
porations having  "far-reaching  powers  with  respect 
to  the  conduct  of  business  activities,  "  including  the 
making  of  contracts  subject  only  to  the  limitations 
imposed  I)y  such  section  and  by  its  charter.  That 
opinion  concluded  that  the  piupose  of  Section  17 
was  to  authorize  the  Secretary,  in  his  discretion,  to 
grant  any  or  all  powers  incidental  to  the  conduct 
of  business  which  a  corporation  can  legally  exercise, 
except  the  power  to  sell  or  mortgage  reservation 
lands,  or  to  lease  them  for  a  period  in  excess  of  10 
years. 
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A  study  ot  the  legislative  backgrouiicl  ol  the  In- 
dian Reorganization  Act  makes  clear  the  distinction 
between  the  organization  of  an  Indian  municipal 
government  ixnder  Section  16  ol;  the  Indian  Re- 
organization Act  and  tliat  of  a  business  corporation 
under  Section  17  of  the  act.  The  original  bills  (S. 
2755  and  H.R.  7902,  73rd  Congress)  introduced  in 
1934  to  terminate  the  allotment  system  and  tO'  re- 
establish tribal  autonomy  provided  for  the  issuance 
of  a  single  charter  by  the  Secretary  of  the  Interior  to 
defined  communities  of  Indians.  Such  a  charter 
would  grant  powers  of  government  and  such  priv- 
ileges of  corporate  organization  and  economic  activ- 
ity as  seemed  necessary  to  enable  the  proposed 
organization  to  act  as  a  Federal  governmental  agen- 
cy and  also  to  exercise  the  privileges  of  business  cor- 
porations. The  Committee  objected  to  the  proposed 
legislation,  suggesting  that  no  one  would  give  credit 
to  such  an  organization  because  of  its  immunities, 
and  that  the  Unted  States  might  be  liable  for  tribal 
actions  (H.R.  7902,  Hearings,  pp.  98-100).  The 
bill  was  redrafted  as  Senate  3645.  Senate  3645,  re- 
ported by  Senator  Wheeler's  Committee  (Report 
No.  1080,  May  10,  1934),  permits  the  organization 
by  the  Tribe  of  a  separate  business  corporation  in 
which  any  part,  or  all,  of  the  Tribe's  property  and 
business  interests  may  be  vested.  Commenting  on 
the  redrafted  measure,  the  Committee  Report  care- 
fully distinguishes  the  political  organization  from 
such  a  business  corporation. 

The  purpose  of  Congress  in  enacting  Section  16  of 
the  Indian  Reorganization  Act  was  to  facilitate  and 
to  stabilize  the  tribal  organization  of  Indians  resid- 
ing on  the  same  reservation,  for  their  common  wel- 
fare. It  provided  their  political  organization,  llic 
purpose  of  Congress  in  enacting  Section  17  of  the 
Indian  Reorganization  Act  was  to  empower  the 
Secretary  to  issue  a  charter  of  business  incorporation 
to  such  tribes  to  enable  them  to  conduct  business 
through  this  modern  device,  which  charter  cannot 
be  revoked  or  surrendered  except  by  Act  of  Con- 
gress. This  corporation,  although  composed  of  the 
same  members  as  the  political  body,  is  to  be  a  sepa- 
rate entity,  and  thus  more  capable  of  obtaining 
credit  and  otherwise  expediting  the  business  of  the 
Tribe,  while  removing  the  possibility  of  Federal 
liability  for  activities  of  that  nature.  As  a  result,  the 
powers,  privileges  and  responsibilities  of  these  tribal 
organizations  materially  differ. 

It  is  not  to  be  assumed,  however,  that  where 
tribal  property  held  in  a  trust  or  restricted  status 
comes  into  the  ownership  or  control  of  a  tribal 
business  corporation,  a  change  in  the  trust  or  re- 
stricted status  is  by  that  fact  alone  effected.  Al- 
though such  property  when  turned  over  to  the 
business   corporation   by   contract   or   conveyance. 


can  be  managed  or  disposed  of  by  corporate  of- 
ficers as  provided  in  the  corporate  charter,  it  is  still 
subject  to  the  laws  of  the  United  States  and  regu- 
lations of  the  Department  of  the  Interior  govern- 
ing such  property.  As  an  illustration  of  congres- 
sional intention,  although  tribal  business  corpora- 
tions organized  under  Section  17,  supra,  are  given 
"specific  power  to  purchase  restricted  Indian  lands 
and  to  issue  in  exchange  thereof  interests  in  cor- 
porate property,  "  Congress  has  further  provided 
in  this  section  that  "no  authority  shall  be  granted 
to  sell,  mortgage  or  lease  for  a  period  exceeding 
ten  years  any  of  the  land  included  in  the  reserva- 
tion. " 

Edmund  T.  Fritz, 

•  Deputy  Solicilor. 


Ric.HT  ()!•  Purchase  at  "Appraised  Value' 
OF  Industrial  Property 


November  24,  195S. 


Memorandum. 


To: 


Assistant    Commissioner     (Economic   De- 
velopment)  Bureau  of  Indian  Affairs 

From:        Solicitor 

Subject:  Further  interpretation  of  Section  2  (d)  (5) 
of  the  Act  of  August  28,  1957  (71  Stat. 
468) 

You  raise  the  question  whether  the  phrase  "the 
industry  will  have  an  option  to  purchase  the  prop- 
erty at  its  appraised  price,  as  determined  by  the 
Secretary  .  .  ."  in  Sec.  2  (d)  (5)  of  the  Act  of  August 
28,  1957  (71  Stat.  468)  refers  to  the  present  ap- 
praised price  or  the  appraised  price  at  the  termi- 
nation of  the  contract. 

Nothing  in  the  legislative  history  of  that  act 
specifically  discloses  the  intention  of  this  provision. 
Normally,  as  you  were  previously  informed,  "to 
purchase  at  the  appraised  value"  implies  the  ap- 
praised value  at  or  near  the  date  of  purchase.  In 
this  case,  however,  to  place  such  an  interpretation 
on  this  provision  might  defeat  the  basic  objective 
of  the  act,  which  is  "to  stimulate  industrial  de- 
velopment near  Indian  resei'vations."  It  is  clear  that 
any  industrial  enterprise  truly  interested  in  develop- 
ing the  property  in  question  would  hesitate  to  do  so 
to  the  fullest  extent  if  this  development  would  in- 
crease the  price  which  it  would  have  to  pay  to  pur- 
chase the  property  at  the  temiination  of  the  con- 
tract. In  fact,  such  a  construction  of  this  provision 
might  tend  to  discourage  potential  large-scale  de- 
velopers. 
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There  is  an  inference  in  this  act  that  the  word 
"property"  refers  to  the  property  as  it  exists  at  the 
date  of  contract.  For  instance,  Section  1  authorizes 
the  General  Services  Administration  to  transfer  the 
"proj>erty"  to  the  Indian  tribe;  Section  2  (b)  pro- 
vides that  this  "property  is  to  be  used  to  stimidatc 
industrial  development";  and  subsection  (1)  of  Sec- 
tion 2  (d)  provides  that  "the  property  will  be  made 
available  to  the  industrial  enterprise  at  a  rental  fee 
commensurate  with  the  purpose  of  this  act.  *  *  *  " 

For  these  leasons,  after  further  consideration,  we 
believe  that  the  phrase  "at  its  appraised  price"  in 
subsection  2  (d)  (5)  can  reasonably  be  construed  as 
referring  to  an  appraisal  of  the  property  as  of  the 
date  of  the  contract,  and  you  would  be  justified  in 
taking  that  position. 

Edmund  T.  Friiz, 

Deputy  Solicitor. 


Membership  In  Confederated  Salish  and 
Kootenai  Tribes  of  the  Flathead  Reservation 


December  3,  1958. 


Memorandum 


To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Through:  Assistant  Secretary  PLM 

Subject:  Deputy  Solicitor's  memorandum  of 
March  3,  1958  (M-36476) ,  re  member- 
ship. Confederated  Salish  and  Kootenai 
Tribes  of  the  Flathead  Reservation 

In  your  memorandum  of  April  25,  1958,  concern- 
ing actions  of  the  Tribal  Council  respecting  mem- 
bership in  the  Confederated  Salish  and  Kootenai 
Tribes  of  the  Flathead  Reservation,  you  request 
that  our  opinion  of  March  3,  1958,  on  this  subject 
be  reconsidered. 

That  opinion  was  submitted  pursuant  to  your 
request  of  February  18,  1957,  to  consider  the  entire 
matter  involving  this  Tribal  Council's  action  in  re- 
gard to  tribal  membership.  We  expressed  doubt  as 
to  the  validity  of  those  Tribal  Council  Ordinances 
which  purported  to  change  eligibility  requirements 
of  the  Tribal  Constitution  with  respect  to  existing 
members,  permitting  the  Council  to  take  member- 
ship away  from  persons  previously  included  as  mem- 
bers, and  also  to  change  such  requirements  with  re- 
spect to  future  membership,  in  effect  authorizing 
itself,  without  further  tribal  action,  to  enlarge  as 
well  as  to  lessen  the  classes  of  individuals  eligible 
to  membership.  That  opinion  concluded   that,   in 


view  of  the  Secretary's  responsibility  toward  these 
Indians,  especially  in  the  administration  of  their 
pi^operty,  this  doubt  was  sufficient  to  justify  requir- 
ing specific  tribal  recognition  and  approval  of  the 
delegation  of  such  power  to  the  Tribal  Council. 
After  further  consideration,  we  are  still  of  this 
opinion. 

On  April  10,  1945,  when  the  Tribal  Council  first 
indicated  an  intention  to  change  the  membership 
qualifications  established  by  the  Constitution,  you 
suggested  to  the  Superintendent  the  propriety  of 
oveniding  the  Tribal  Council  if  it  acts  "unreason- 
ably, arbitrarily  or  in  violation  of  the  tribal  con- 
stitution." It  is  not  only  proper,  but  necessary,  for 
those  acting  in  a  fiduciary  relationship  to  determine 
the  beneficiaries  of  their  trust,  and,  therefore,  to 
ascertain  the  validity  of  any  action  which  purports 
to  change  these  beneficiaries. 

The  history  of  Tribal  Council  action  on  mem- 
bership in  this  Tribe  indicates  continued  dissatis- 
faction with  such  action.  On  February  1,  1944,  a 
Solicitor's  Opinion  was  obtained  which  emphasized 
that  the  Tribal  Council  was  bound  by  the  Constitu- 
tional provisions  concerning  membership.  In  the 
following  year  an  effort  was  made  to  have  the  Coun- 
cil adopt  rules  interpreting  the  residential  member- 
ship requirement  of  the  Constitution,  that  only 
those  children  could  be  enrolled  whose  parents  at 
the  time  of  birth  of  such  children  were  "residents 
of  the  Reservation"    (Art.  I    (b) ).  On  October  4, 

1946,  Ordinance  4A  was  adopted  which  provided 
that  all  children  thereafter  born  of  enrolled  mem- 
bers should  be  enrolled,  regardless  of  place  of  birth, 
unless  the  parents  had.  with  certain  exceptions,  re- 
sided away  from  the  Reservation  "for  a  period  of 
10  years."  If  not  unconstitutional,  this  Ordinance 
was  at  least  arbitrary,  and  you  so  infomried  the 
Tribal  Council    (Dec.   11,   1946).  On   January   14, 

1947.  however,  you  advised  the  Tribal  Council  that 
"the  90  days  review  period  provided  by  the  Consti- 
tution had  expired"  so  that  your  previous  letter  was 
ineffective  to  veto  the  Ordinance.  However,  you 
suggested  tribal  action  to  forestall  "opposition  de- 
veloping in  the  future"  to  this  Ordinance. 

The  Tribal  Council  took  no  immediate  action  on 
this  suggestion,  but  on  April  3,  1950,  it  rescinded 
Ordinance  4A  (Ordinance  lOA) .  No  effort  has  yet 
been  made  to  obtain  the  tribal  approval  recom- 
mended by  you.  Moreover,  your  attached  mem- 
orandum indicates  that  168  persons  have  been  ad- 
mitted to  membership,  though  born  of  non-resident 
parents,  since  the  repeal  of  that  Ordinance.  This 
action  would  not  even  have  the  support  of  a  ques- 
tionable ordinance  to  justify  it. 

On  November  24,  1953,  the  Tribal  Council  en- 
acted Ordinance  18A  which  authorized  the  Council 
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"to  approve  or  reject"  the  enrollment  of  persons 
already  enrolled.  As  with  the  previous  ordinances, 
no  action  was  taken  within  the  90  day  period  so  it 
was  presumed  to  be  effective.  Nevertheless,  on 
August  II,  1954,  you  wrote  the  Tribal  Council  that 
the  entire  Ordinance  was  invalid  since  "the  tribal 
constitution  does  not  vest  in  the  Council  authority 
to  adopt  ordinances  for  the  correction  of  the  rolls 

*  *  *."  A  constitutional  amendment  was  suggested 
as  the  appropriate  method  of  vesting  this  authority 
in  the  Council.  On  February  10,  1955,  you  wrote 
the  Tribal  Council  that  the  residential  requirement 
provision  of  Section  1  (b)  of  the  Tribal  Constitu- 
tion, as  well  as  the  delegation  of  power  to  correct 
tribal  rolls,  requires  an  amendment  of  the  Consti- 
tution. 

Ordinances  4A,  lOA  and  18A  also  contained  pro- 
visions which  restricted  membership  by  progres- 
sively increasing  the  Indian  blood  quantum  neces- 
sary for  membership.  Apparently  no  objection  has 
been  made  to  these  efforts  to  change  the  specific 
membership  requirements  of  the  tribal  constitu- 
tion. It  has  been  justified  on  the  assumption  tliat  it 
involves  only  future  membership.  However,  you 
also  have  objected  to  changing  the  residential  re- 
quirement with  respect  to  future  membership  ex- 
cept by  constitutional  amendment.  (Letter  Fel).  10, 
1955) 

We  agree  that  there  is  somewhat  more  legal  jus- 
tification for  tribal  action  which  purports  to  be 
pursuant  to  the  constitutional  provision  authoriz- 
ing   the   Tribal    Council    "to    propose    ordinances 

*  *  *  governing  future  membership  *  *  *"  (Sec. 
2,  Art.  II),  than  for  action  affecting  existing  mem- 
bership, such  as  the  tribal  actions  already  discussed, 
which  has  no  constitutional  foundation.  Neverthe- 
less, our  opinion  of  March  3,  1958,  indicated  sub- 
stantial grounds  for  doubt  whether  this  provision 
concerning  future  membership  was  intended  to 
authorize  the  Tribal  Council  to  enact  ordinances 
controlling  future  membership.  The  United  States, 
acting  in  its  guardianship  capacity  with  respect  to 
tribal  funds,  should  take  no  unnecessary  risk  con- 
cerning the  identity  of  the  individuals  to  whom 
such  funds  should  be  distributed.  As  the  value  of 
the  Tribal  property  increases,  the  problem  becomes 
more  acute.  The  Tribal  constitution  has  provided 
a  method  for  determining  what  power  is  delegated 
to  the  Tribal  Council  and  for  adopting  individuals 
whom  the  Tribal  Council  desires  to  be  members  of 
the  Tribe;  and  provides  generally  for  changing  or 
clarifying  the  Constitutional  provisions  concerning 
membership.  Since  it  is  clear  that  tribal  ratification 
of  certain  actions  of  the  Council,  as  well  as  a  Con- 
stitutional amendment,  is  necessary  to  validate  cer- 
tain Council  action  concerning  membership  and  to 


grant  the  Council  some  of  tiiose  powers  concerning 
membership  sought  by  it,  the  entire  action  of  the 
Council  in  this  regard  should,  at  the  same  time,  l)e 
ratified  and  its  power  clarified  for  tlie  future. 

You  also  request  a  specific  opinion  on  the  author- 
ity of  the  Commissioner,  in  relation  to  tribal  mem- 
bership, (1)  "to  hold  a  tribal  ordinance  invalid" 
and.  (2)  "to  interpret  the  provisions  of  tribal  con- 
stitutions and  ordinances  and  resolutions  enacted 
pursuant  thereto." 

You  have  previously  been  advised  that  the  Com- 
missioner must  refuse  to  recognize  a  tribal  ordi- 
nance concerning  membership  which  he  has  reas- 
onable ground  to  believe  invalid,  and  that  he  may 
recommend  action  to  validate  such  ordinance.  This 
does  not  amount  to  a  legal  "holding"  that  the  ordi- 
nance in  cpiestion  is  invalid.  It  is  an  administrative 
act,  which  is  justified  because  of  the  responsibility 
in  administering  tribal  property-a  responsibility 
recognized  by  the  Tribal  Constitution.  (.See  mem- 
orandum of  Mar.  3,  1958,  supra.)  It  is  the  duty  of 
all  who  act  in  a  similar  fiduciary  relationship.  This 
authority  you  have  to  assure  the  validity  of  tribal 
action  involving  property  rights. 

This  authority  and  obligation  necessarily  includes 
interpreting  the  provisions  of  a  tribal  constitution 
and  of  all  other  actions  of  a  tribe  or  of  its  delegated 
officials  which  affect  your  responsibilities  with  re- 
spect to  determining  membership  in  Indian  tribes 
over  whom  Federal  supervision  is  maintained. 

Edmund  T.  Fritz, 

Acting  Solicitor. 


Reconveyance  of  Tribal  Land  to  Original 
Allottees  or  Their  Heirs 


December  5,  1958. 


Memorandum 


To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Reconveyance  of  tribal  land  to  original 
allottees  or  their  heirs 

You  request  our  advice  as  to  what  action  can  be 
taken  to  reinvest  in  certain  Muckleshoot  Tribe 
allottees  the  title  to  their  lands,  deeds  to  which 
they  have  executed  to  the  United  States  in  trust  for 
their  tribe.  You  state  that  these  deeds  were  pre- 
pared pursuant  to  an  understanding  among  the 
tribe  and  its  members  that  other  allottees  would 
also  convey  their  interests  to  the  tribe  as  part  of  a 
program    to    consolidate    individually-owned    land 
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into  tribal  ownership.  This  plan  evidently  never 
was  consummated,  only  a  few  allottees  having  been 
persuaded  to  take  the  action  contemplated.  Ihe 
Tribe  appears  to  have  given  up  the  plan,  desiring 
no  further  conveyances  to  it,  and  never  considering 
those  made  as  effective.  As  a  result  the  Indian  Super- 
intendent has  not  been  able  to  administer  these 
lands  properly  as  tribal  lands. 

The  facts  available  to  us  indicate  that  five  or  six 
such  deeds  were  executed  in  various  forms,  specify- 
ing a  condition  that  the  land  be  assigned  to  others 
named  therein  and  that  the  conveyances  were  pur- 
suant to  Section  4,  or  to  Section  5,  or  both,  of  the 
Indian  Reorganization  Act;  and,  in  some  cases, 
making  reference  to  the  tribal  constitutional  provi- 
sion concerning  exchange  assignments.  These  deeds 
were,  after  approval  by  the  Secretary,  returned  for 
filing  in  the  county  records,  and  some  were  so  filed. 
In  some  cases  exchange  assignment  forms  were  ex- 
ecuted and  in  other  cases  "Temporary  Assignment 
and  Occvipancy  Permits"  were  executed  in  favor  of 
the  persons  designated  by  the  grantors.  The  Tribal 
Constitution  provides  both  for  "exchange  assign- 
ments," which  are  contemplated  by  Section  4  of 
the  Indian  Reorganization  Act,  and  for  "standard 
assignments"  of  tribal  land,  which  are  of  a  different 
nature.  (Sections  4,  5,  6,  7,  and  8  of  Art.  VIII)  . 
That  constitution  also  permits  individual  Indians 
to  convey  their  land  "to  the  Muckleshoot  Tribe"  in 
exchange  for  a  money  payment  or  an  exchange  as- 
signment (Sec.  1,  Art.  VIII) . 

Without  further  discussing  these  few  individual 
transactions,  or  the  validity  of  each,  it  appears  from 
your  memorandum  that  they  were  part  of  a  joint 
undertaking  which  was  never  consummated,  in 
effect  a  conveyance  in  escrow,  legal  delivery  and 
acceptance  of  the  deeds  on  behalf  of  the  tribe  being 
contingent  upon  other  similar  conveyances  which 
never  took  place.  If  this  is  the  case,  the  deeds  should 
be  returned,  and  not  rescinded.  In  such  a  situation, 
reconveyance  is  not  possible,  for  the  original  con- 
veyances never  became  effective.  In  order  to  clear 
the  country  records,  however,  a  quit  claim  deed  to 
each  of  such  allottees  coidd  be  executed  on  behalf 
of  the  tribe,  thus  negating  any  interest  held  or 
claimed  in  such  property  by  the  United  States  as 
trustee.  This  action  should  be  instituted  by  the 
Tribal  authorities  who  should  prepare  an  appro- 
priate tribal  council  resolution  disclaiming  tribal 
ownership  and  requesting  assistance  of  the  Secre- 
tary of  the  Interior,  if  necessary,  to  correct  public 
records.  The  individual  Indians  involved  should 
also  execute  appropriate  releases,  and  the  tribal 
action  should  be  contingent  upon  receipt  of  such 
releases. 


If  there  is  not  sufficient  evidence  to  sustain  an 
incomplete  joint  undertaking  of  the  Tribe  and  its 
members,  it  will  require  congressional  action  to 
permit  the  reconveyance  of  land  which  has  been 
validly  conveyed  to  the  United  States  in  trust  for 
the  Tribe. 


Edmund  T.  Fritz, 

Acting  Solicitor. 
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Mineral  Leasing  Act  for  Acquired  Lands:  Lands 
Subject  to— Public  Lands:  Generally--Indian 
Lands:  Ceded  Lands 


Originally  ceded  lands  as  to  which  the  United  States 
has  never  parted  with  title  cannot  be  considered 
to  be  "acquired  lands"  within  the  meaning  of  the 
Mineral  Leasing  Act  for  Acquired  Lands. 

Mineral  Leasing  Act:  Lands  Subject  to— Public 
Lands:  Generally— Indian  Lands:  Ceded  Lands 

The  Mineral  Leasing  Act  of  1920  (30  U.S.C.  181, 
et  seq.)  normally  applies  to  ceded  Indian  lands 
where  the  cession  is  absolute. 

Withdrawals  and  Reservations:  Generally:  Author- 
ity to  Make 

Where  Congress  provides  for  the  setting  apart  of 
lands  for  a  particular  use,  any  such  setting  apart 
is  tantamount  to  a  congressional  withdrawal  of 
the  lands. 


Withdrawals  and  Reservations:  Generally— Indians: 
Generally— Indian  Tribes:   Reservations 

Where  lands  belonging  to  the  United  States  are 
reserved  for  the  use  of  the  United  States  in  carry- 
ing out  its  duties  as  guardian  of  the  Indians,  even 
though  such  use  is  intended  to  benefit  the  In- 
dians, the  lands  are  not  held  in  trust  for  the  In- 
dians and  are  not  included  in  an  Indian  reser- 
vation. 
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Memorandum 


To:  Director,  Bureau  oi  Land  Management 

From:        Solicitor 

Subject:  Request  ot  July  17,  1958,  for  an  opinion 
as  to  whether  lots  1  and  2,  sec.  31,  T.  10 
N.,  R.  4  E.,  I.M.,  Oklahoma,  aie  subject 
to  oil  and  gas  leasing  by  the  Bureau  ot 
Land  Management,  and  it  so,  under 
what  act 

As  set  torth  in  your  request: 

"The  described  land,  among  other  lands  was 
ceded  to  the  United  States  by  agreements  with 
the  Citizen  Band  ot  Pottawatomie  Indians  and 
the  Absentee  Shawnee  Indians.  The  agreements 
were  ratified  by  the  Act  of  March  3,  1891  (26 
Stat.  989,  1016,  1019).  The  land  was  then 
selected  by  the  Indian  Agent  for  a  school  farm 
by  including  it  as  allotment  number  335  on  his 
schedule  of  allotments  to  individual  Indians 
approved  by  the  Secretary  of  the  Interior  on 
September  16,  1891.  However,  as  provided  in 
tlie  schedule,  no  patent  was  issued  for  this 
land.  It  is  presently  a  part  of  the  Shawnee 
Sanatorium  Reserve  and  used  for  administra- 
tive purposes." 

The  Mineral  Leasing  Act  for  Acquired  Lands  (61 
Stat.  913;  30  U.S.C.  351,  et  seq.)  has  never  been 
construed  to  apply  to  lands  which  have  been  ceded 
to  the  United  States  by  an  Indian  tribe.  Such  lands 
have  always  been  held  to  be  part  of  the  public 
domain.  Practically  all  of  the  lands  now  compris- 
ing many  of  the  States  of  the  West  were  embraced 
in  such  cessions.  Restoration  of  Lands  Formerly 
Indian  to  Tribal  Ownership,  54  I.D.  559.  Section  2 
of  the  Mineral  Leasing  Act  for  Acquired  Lands  de- 
fines the  lands  to  which  such  act  is  applicable  as 
"all  lands  heretofore  or  hereafter  acquired  by  the 
United  States  to  which  the  'mineral  leasing  laws' 
have  not  been  extended  *  *  *."  (Emphasis  sup- 
plied.) Since  the  lands  concerned  here  are  orig- 
inally ceded  lands  as  to  which  the  United  States  has 
never  parted  with  title,  they  cannot  be  considered 
to  be  "acquired  lands"  within  the  meaning  of  the 
Mineral  Leasing  Act  for  Acquired  Lands.  The  Min- 
eral Leasing  Act  of  1920  (30  U.S.C.  181,  et  seq.) 
normally  applies  to  ceded  Indian  lands  where  the 
cession  is  absolute  as  here  and  based  upon  a  lump 
sum  payment  rather  than  on  a  payment  per  acre 
as  the  land  is  sold. 

On  September  16,  1891,  the  Secretary  of  the  In- 
terior approved  the  allotments  made  to  the  Ab- 
sentee  Shawnee   Indians  imder   the   provisions   of 


the  act  of  February  8,  1887  (24  Stat.  388)  and  ot 
the  agreement  of  June  26,  1890,  ratified  and  con- 
firmed by  the  act  of  March  3,  1891,  supra.  Special 
Agent  Porter  included  in  his  schedule  of  allotments 
three  numbers— 200,  334,  and  335— reserving  land 
for  church,  agency,  and  school  purposes.  The  Com- 
missioner of  the  General  Land  Office  was  directed 
to  issue  to  each  allottee  a  patent  for  the  land  al- 
lotted him  (except  allotments  Nos.  200,  334,  and 
335)  as  provided  in  the  5th  section  of  the  act  ot 
February  8,  1887,  supra. 

The  act  of  February  8,  1887,  in  addition  to  pro- 
viding in  section  5  for  allotments  to  individual  In- 
dians in  the  same  section  provides, 

"And  if  any  religious  society  or  other  orga- 
nization is  now  occupying  any  of  the  pul)lic 
lands  to  which  this  act  is  applicable,  tor  re- 
ligious or  educational  work  among  the  Indians, 
the  Secretary  of  the  Interior  is  hereby  author- 
ized to  confirm  such  occupation  to  such  society 
or  organization,  in  quantity  not  exceeding  one 
hundred  and  sixty  acres  in  any  one  tract,  so 
long  as  the  same  shall  be  so  occupied,  on  such 
terms  as  he  shall  deem  just  *  *  *." 

The  act  of  March  3,  1891,  supra,  at  26  Stat.  989. 
1017,  1020  allowed  for  allotments  to  the  Citizen 
Band  of  Pottawatomie  and  Absentee  Shawnee  In- 
dians and  said  act  referred  to  lands  set  apart  "for 
school,  school  farm,  or  religious  puiTposes  *  *  *." 
Further,  in  regards  to  lands  so  set  apart  the  act 
said  they  "shall  be  held  by  the  United  States  for 
such  purposes,  so  long  as  the  United  States  sh.ill  sec 
fit  to  use  them  *   *  *." 

By  providing  in  the  act  of  1891,  supra,  for  the 
"setting  apart"  of  lands  for  use  by  the  United  States 
"for  school,  school  fann  or  religious  pinposcs" 
Congress  effectively  constituted  any  sucli  "setting 
apart  '  a  congressional    withdrawal  of  the  lands. 

Technically,  the  setting  apart  of  the  lands  under 
authority  of  Congress  was  not  an  "allotment'^'  with- 
in the  meaning  of  the  allotment  laws,  but  a  reser- 
vation of  the  lands  from  homestead  entry  for  use 
as  a  school  farm.  However,  regardless  of  whether 
the  setting  apart  of  the  lands  was  correctly  desig- 
nated an  allotment,  the  inclusion  of  the  lands  in  a 
schedide  of  allotments  was  a  valid  setting  apart  of 
the  lands  as  authorized  by  the  act. 

Although  the  lands  are  used  for  the  benefit  of  the 
Indians,  they  are  not  held  in  trust  for  the  Indians. 
The  reservation  was  for  the  use  of  the  United  States 
in  carrying  out  its  duties  as  guardian  of  the  Indians. 
Even  though  such  use  was  intended  to  benefit  the 
Indians,  it  is  a  use  by  the  United  States.  The  act 
states  that  the  lands  "shall  be  held  by  the  United 
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States  tor  such  purposes,  so  long  as  the  United 
States  shall  see  fit  to  use  them."  This  being  so  the 
lands  are  not  excluded  from  leasing  under  the  1920 
act  because  such  lands  are  not  included  in  an  In- 
dian reservation. 

Thus,  tlie  lands  are  subject  to  leasing  under  the 
1920  act  if  leasing  will  not  interfere  with  their 
present  uses.  Before  leasing,  the  Bureau  of  Land 
Management  should  therefore  consult  with  the 
Bureau  of  Indian  Affairs  to  make  sure  that  leasing 
would  be  compatible  with  the  present  uses  of  the 
land  and  to  decide  upon  proper  stipulations  for 
protection  of  the  present  uses  of  the  lands  to  be 
included  in  any  lease  which  might  issue  if  any 
stipulations  are  determined  to  be  necessary. 

Edmund  T.  Fritz, 

Deputy  Sulicilor. 
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Indian  Lands:  Leases  and  Permits:  Generally— In- 
dians: Contracts 

Agreements  by  Indian  lessors  and  their  lessees,  made 
independently  of  approved  leasing  arrangements 
of  trust  or  restricted  Indian  lands  and  purporting 
either  to  assure  the  lessees'  tenure  beyond  the 
term  of  approved  leases  or  to  require  the  payment 
by  the  Indian  lessors  for  any  improvements  by 
the  lessees,  are  inoperative  as  affecting  the  trust 
or  restricted  property  of  the  Indians  for  leasing 
purposes  or  otherwise  without  approval  as  re- 
quired by  law. 

Indian  Lands:  Leases  and  Permits:  Generally 

No  rights  accrue  to  a  proposed  lessee  or  holder  of 
trust  or  restricted  Indian  lands  in  the  absence  of 
approval  reqviired  by  a  sitatute  or  regulations 
based  on  such  statute,  and  the  Federal  Govern- 
ment has  the  power  to  maintain  an  action  oppos- 
ing the  use  of  restricted  lands  held  under  un- 
authorized lease. 

Indian  Lands:  Descent  and  Distribution:  Claims 
against  Estates 

By  approving  a  claim  against  the  estate  of  a  de- 
ceased Indian  a  lien  nevertheless  cannot  be  im- 
pressed against   die  trust  or  restricted  property 


included  as  a  part  of  the  estate,  and  where  an 
attempt  has  been  made  to  create  such  a  lien  in 
an  order  of  an  Examiner  of  Inheritance  steps  will 
be  taken  to  expunge  from  the  probate  record  the 
reference  to  a  lien. 

Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:  "Side  agreements"  executed  by  Indians  of 
the  Palm  Springs  Reservation  in  Cali- 
fornia 

By  memorandum  from  your  office  reference  is 
made  to  the  practice  of  Palm  Springs  Indians  ex- 
ecuting what  you  call  "side  agreements"  with  those 
lessees  who  hold  approved  leases  on  the  Indians' 
individual  trust  or  restricted  lands.  The  obvious 
purpose  of  these  agreements  is  an  attempt  to  as- 
sure the  extension  of  a  lessee's  tenure  beyond  the 
term  of  his  approved  lease  so  as  to  warrant  the 
placing  of  valuable  improvements  upon  the  leased 
land,  and  in  the  event  tlie  lease  is  not  extended  the 
Indian  lessor  would  be  obligated  imder  the  agree- 
ment to  purchase  the  improvements. 

You  attached  copies  of  some  of  the  agreements  in 
question.  Two  of  the  attached  agreements  were  ex- 
ecuted by  Augusta  P.  Torro,  Palm  Springs  allottee 
No.  35,  and  her  lessee.  Harry  Pitts,  which  in  eflEect 
.seem  to  seek  assurances  of  perpetual  occupancy  of 
the  leased  premises.  These  agreements  were  con- 
sidered in  connection  with  claims  filed  by  Harry 
Pitts  against  the  estate  of  the  allottee,  who  died 
intestate  on  March  21,  1954  (9299-54)  .  The  other 
agreement,  executed  by  Cruz  Siva  as  the  guardian 
of  Edmond  Peter  Siva,  would  provide  an  extended 
period  of  occupancy  covering  twenty-five  years. 
None  of  the  agreements  mentioned  apparently  re- 
ceived approval  of  an  authorized  official  of  this  De- 
partment.^ You  did  not  include  with  yoin-  mem- 
oranda copies  of  the  approved  leases  on  the  basis 
of  which  the  side  agreements  between  the  Indian 
lessors  and  their  lessees  were  executed.  Neverthe- 
less, it  is  understood  that  the  term  "side  agreement" 
by  its  vei7  nature  imports  separate  agreements,  to 
which  no  reference  apparently  is  made  in  the  ap- 


^  Regarding  the  agreement  of  Harry  Pitts  with  Augusta  P. 
Torro,  the  probate  record  on  the  latter  decedent's  estate  in- 
cludes a  letter  froin  the  Acting  Area  Director.  Bureau  of 
Indian  Affairs,  Sacramento,  California,  to  the  Examiner  of 
Inheritance,  stating  that  an  agreement  of  this  sort  would  not 
require  Departmental  approval  if  carried  out  by  the  Indian 
lessor  with  non-trust  funds,  and  that  Mr.  Pitts  had  been 
advised  that  there  would  be  "•  *  *  no  objection  to  his  ex- 
ecuting agreements  of  this  sort  with  members  of  the  Agua 
Caliente  Band  whose  land  he  wanted  to  lease  at  that  time." 
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proved  leases.  Moreover,  informal  advice  tro«i 
representatives  of  your  office  is  that  the  leases  were 
for  business  purposes,  covering  a  period  of  five 
years. - 

The  side  agreements,  of  themselves  and  without 
any  official  sanction,  are  inoperative  as  affecting  the 
restricted  property  of  the  individual  Indian  lessors 
for  leasing  purposes  or  otherwise.  In  other  situations 
where  "side  money"  advances  were  made  by  a  lessee 
to  an  Indian  lessor  to  obtain  the  renewal  of  a  lease 
from  time  to  time  for  additional  terms,  claims  to 
the  extent  of  such  payments  have  been  disallowed 
as  an  interference  in  particular  instances  with  the 
proper  administration  of  the  Indian's  property  and 
business  affairs.'  Aside  from  such  collateral  matters, 
though  related  to  the  problem  at  hand,  the  appli- 
cable Federal  laws  and  Departmental  regulations 
dealing  with  the  leasing  of  restricted  Indian  lands 
prescribe  how  such  lands  can  be  leased  and  the  ap- 
proval to  be  obtained.*  Thus,  whether  lessees  who 
had  procured  side  agreements  from  their  Indian 
lessors  can  continue  as  tenants  on  any  particular 
tract  of  restricted  Indian  land  after  the  termination 
of  an  existing  approved  lease  will  depend  upon  the 
terms  of  another  lease  executed  by  the  Indian 
owners.  Neither  can  the  side  agreements  compel  the 
execution  and  approval  of  another  lease  extending 
the  term  of  an  existing  lessee's  occupancy,  but  the 
further  leasing  arrangements  will  require,  as  before, 
the  consideration  and  approval  of  the  Secretary  of 
the  Interior,  or  his  authorized  representative,  before 
becoming  effective.  In  fact,  no  rights  accrue  to  a 
proposed  lessee  or  holder  of  restricted  Indian  lands 
in  the  absence  of  approval  required  by  a  statute  or 
regulations  based  on  such  statute,  and  the  Federal 
Government  has  the  power  to  maintain  an  action 
opposing  the  use  of  restricted  lands  held  imder  an 
unauthorized  lease.^ 

Some  attention  will  need  to  be  given  tO'  the  man- 
ner in  which  the  Examiner  of  Inheritance  allowed 
a  claim  against  the  estate  of  Augvista  P.  Torro  on 


=  While  the  act  of  August  9,  1955.  69  Stat.  539,  25  U.S.C, 
1952  ed.,  Supp.  III.  sec.  415,  authorizes  a  louger  term  of  leas- 
ing, there  is  no  indication  that  the  side  agreements  were 
founded  on  any  leases  executed  on  the  basis  of  that  legislative 
authority.  In  fact,  since  the  leases  by  Augusta  P.  Torro  were 
executed  before  1955,  the  period  of  the  leases  for  business 
purposes  covering  her  allotted  trust  land  appeared  to  be 
limited  to  a  maximum  period  of  five  years  (25  CFR,  1949  ed., 
171.6,  now  1.^1.6). 

'See  Estates  of  Tom  Pond  and  Ida  Pond  Clark,  deceased 
Umatilla  allottees  Nos.  U-20  and  12,  respectively  (.54266-39, 
136.39-51). 

*25  CFR,  Part  171,  now  Part  131. 

^LaMotte  et  al.  v.  United  States,  254  U.S.  570  (1921)  :  Stoh 
V.  United  States,  99  F.  (2d)  283  (CCA-9th,  1938)  ;  United 
States  V.  Flournoy  Live-Stork  ir  Real  Estate  Co.,  71  F.  576, 
579  (C.C.D.  Nebr.,  1896)  ;  Id.  69  F.  886,  894;  Food  Machinery 
&  Chemical  Corporation,  IA-78    (August  29,  1952)  . 


the  basis  of  the  contingent  liability  stated  in  the 
original  side  agreement  executed  by  her  and  Harry 
Pitts  on  March  5,  1953.  The  Examiner's  consider- 
ation of  that  matter  is  best  shown  by  quoting  from 
hi.s  probate  decision  of  June  16,  1954,  to-wit: 

"The  agreement  entered  into  by  and  between 
the  decedent  and  Harry  Pitts,  dated  March  5, 
1953,  submited  as  a  claim  against  tlie  estate,  is 
hereby  approved.  By  sucii  approval,  a  lien  is 
created  against  the  estate,  based  upon  a  con- 
tingency in  the  form  of  non-renewal  of  an  exist- 
ing lease  naming  Mr.  Pitts  as  lessee,  covering 
part  of  decedent's  trust  allotment  on  the  Agua 
Caliente  Indian  Reservation.  The  lease  is  dated 
February  1,  1952,  and  covers  a  period  of  five 
years  from  that  date.  By  the  terms  of  the  agree- 
ment, in  the  event  the  lease  is  not  renewed  for 
an  additional  five-year  period  by  February  1, 
1956,  decedent's  estate  becomes  bound  to  pin- 
chase  from  Mr.  Pitts  all  of  the  building  and 
permanent  improvements  erected  I)y  Mr.  Pitts 
on  the  leased  property." 

It  is  not  known  whether  the  lease  in  question 
was  renewed,  either  by  February  1,  1956,  or  at  the 
time  it  expired  by  its  own  terms.  The  Examiner  was 
not  authorized  to  approve  the  side  agreement  as 
such  because  action  in  that  respect  was  beyond  the 
probate  function  delegated  to  him.  The  Examiner 
likewise  had  no  authority  to  attempt  to  impress  a 
lien  against  the  restricted  estate  of  Augusta  P. 
Torro.  Such  action  is  opposed  to  the  terms  of  the 
trust  patent  covering  the  decedent's  allotment,  and 
is  likewise  contrary  to  specific  provisions  of  law," 
which  state  that  at  the  expiration  of  the  trust  period 
the  United  States  will  convey  the  allotment  to  the 
Indian  or  her  heirs  by  a  patent  in  fee  "free  of  all 
charge  or  incumbrance  whatsoever." 

Of  coinse,  the  above  inhibitions  against  liens 
being  imposed  upon  trust  allotted  lands  do  not 
preclude  the  Secretary  of  the  Interior,  or  the  Ex- 
aminer of  Inheritance  as  the  Secretary's  authorized 
representative  in  probate  matters  (25  CFR  15.1)  , 
from  considering  claims,  stripped  to  their  merits, 
filed  against  an  Indian's  restricted  or  trusit  estate, 
and  covering  improvements  to  an  Indian's  land  or 


"Section  5  of  the  Act  of  January  12,  1891,  26  Stat.  712,  as 
amended  by  the  Act  of  March  2,  1917,  39  Stat.  969,  976.  Sec- 
tion 5  of  the  General  Allotment  Act  of  1887  is  to  the  same 
effect  (24  Stat.  389,  25  U.S.C,  19.52  ed.,  sec.  .348)  ,  as  are  cer- 
tain provisions  in  the  Act  of  June  21,  1906  (34  Stat.  327,  25 
U.S.C  19.52  ed..  sees.  354,  410)  .  See  also  Squire  v.  Capoeman, 
351  U.S.  1  (1956)  :  cf.  Mullen  \.  Simmons.  234  U.S.  192 
(1914). 
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otherwise.^  On  that  basis  the  claim  ot  Harry  Pitts, 
referred  to  in  the  above-quoted  portion  ot  the  Ex- 
aminer's decision,  is  regarded  as  an  allowed  general 
creditor's  claim,  just  like  any  other  claim  which  had 
not  received  independent  official  approval  or  au- 
thorization. In  this  respect  it  should  be  kept  in 
mind  that  the  vitality  ot  that  claim  was  contingent 
upon  a  non-renewal  of  a  lease  to  the  claimant. 

Since  the  above  claim  of  Harry  Pitts  was  filed  by 
him  or  in  his  behalf  as  a  general  creditor,  the  claim 
accordingly  is  subject  to  that  provision  of  the  pro- 
bate regidations  ^  which  provides  in  part  as  follows: 

"If  the  income  of  the  estate  is  not  sufficient 
to  permit  the  payment  of  allowed  claims  of 
general  creditors  within  3  years  from  the  date 
of  allowance,  the  unpaid  balance  of  such  claims 
shall  not  be  enforceable  against  the  estate  or 
any  of  its  assets." 

More  than  three  years  have  elapsed  since  the  Ex- 
aminer's order  of  June  16,  1954,  allowing  the  claim. 
Accordingly,  if  the  existing  lease  mentioned  in  the 
Examiner's  order  was  not  renewed,  any  oliligation 
of  the  estate  of  Augusta  P.  Torro  to  pay  for  im- 
provements on  the  leased  property  has  now  expired 
in  any  event. 

However,  the  Examiner's  decision  of  June  16, 
1954,  obviously  needs  to  be  corrected  or  clarified 
to  the  extent  that  it  improperly  attempts  to  impress 
a  lien  against  the  deceased  Indian's  trust  estate.  To 
that  end  a  copy  of  this  memorandum  has  been  sent 
to  the  Examiner  of  Inheritance,  with  instructions 
to  notify  all  of  the  interested  parties  of  his  inten- 
tion to  expunge  from  the  order  of  June  16,  1954, 
the  purported  creation  of  a  lien  against  the  estate, 
based  upon  the  above  claim  of  Harry  Pitts.  The 
Examiner  will  permit  the  interested  parties  to  show 
cause,  if  any,  why  the  order  shoidd  not  be  so  modi- 
fied. After  having  heard  the  parties  in  that  respect, 
the  Examiner  will  then  proceed  to  enter  such 
modifying  order  as  the  circumstances  require,  pre- 
serving to  each  of  the  parties  in  interest  the  right 
to  file  a  petition  for  rehearing  from  his  decision,  as 
well  as  the  right  of  an  appeal  in  accordance  with 
the  Departmental  probate  regulations  (25  CFR, 
Part  15). 

George  W.  Abbott, 

Solicitor. 


"Sec  61  I.D.  .^7  (1952),  Estate  of  Josephine  Iron  Heart, 
IA-.877  (August  25,  1955)  ,  25  CFR  81.2.^.  81.25  (now  sections 
15.2.^  and  15.25)  . 

"25  CFR,  81.25  (b)  ,  now  15.25  (b) . 


Interpretation  of  "Dependent  Members" 

OF  Indian  Family  for  Purposes  of 

Distribution 

February  20,  1959. 

Memorandum 

To:  Regional  Solicitor,  Sacramento  Region 

From:         Solicitor 

Subject:     Interpretation  of  Section    10(b),  Act  of 
August  18,  1958,  72  Stat.  619 

We  are  returning  the  memorandimi  enclosed 
with  yom  letter  of  January  26,  1959,  on  the  above 
subject. 

Your  imderstanding  is  correct  that  an  effort  is 
being  made  to  interpret  the  phrase  "the  dependent 
members  of  their  immediate  families"  as  used  in 
Section  10  (b)  of  the  subject  act,  and  to  include 
such  definition  in  the  proposed  rules  and  regula- 
tions to  implement  the  act.  However,  we  have  been 
unable  to  date  to  arrive  at  an  acceptable  definition 
of  the  phrase  "immediate  families."  We  would  ap- 
preciate your  sending  us  a  draft  of  a  recommended 
definition  of  the  term  "immediate  families"  follow- 
ing as  closely  as  possible  California  law  on  the  sub- 
ject and  designed  to  make  the  administration  of  the 
subject  act  as  smooth  and  imcomplicated  as  pos- 
sible. Please  retinn  this  definition  to  be  made  part 
of  the  rule-making  process  which  will  begin  with 
the  publication  of  the  proposed  rides  in  the  Fed- 
eral Register. 

You  have  raised  the  question  as  to  what  happens 
to  the  "out-of-state"  restricted  property  of  the  de- 
pendent wife  of  the  distributee  under  the  act.  It 
was  the  intention  of  the  drafters  of  the  legislation 
that  an  Indian  dependent  of  the  immediate  family 
of  a  distributee— and  a  dependent  Indian  wife  would 
certainly  qualify  in  this  category— shoidd  lose  legal 
status  as  an  Indian  under  the  laws  governing  Indian 
relationships  to  the  United  States.  The  language 
used  in  10  (b)  of  the  subject  act  is  the  language 
used  by  Congress  in  terminating  the  legal  status  of 
a  person  as  an  Indian.  Such  person  becomes,  to 
coin  a  phrase,  "a  non-status  Indian.  "  The  effect  of 
the  language  set  forth  in  Section  10(b)  is  to  termi- 
nate the  special  guardianship  relationship  of  the 
United  States  to  an  Indian,  to  terminate  the  trust 
relationship  to  any  lands  held  by  the  United  States 
in  trust  for  such  person  as  an  Indian,  and  to  release 
any  restrictions,  arising  from  the  status  of  the  lands 
as  Indian  lands,  on  fee  lands  held  by  such  Indian. 

In  consideration  of  a  definition  of  the  term  "im- 
mediate family,"  you  may  find  of  some  help  the 
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definition  ot  the  term  which  appears  in  25  CFR 
121.24(d). 

Edmund  T.  Fritz, 

Deputy  Solicitor. 
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The  statute  setting  apart  the  Colorado  River  Reser- 
vation for  "the  Indians  of  said  river  and  its 
tributaries"  constitutes  a  continuing  offer  to  the 
class  mentioned  and  may  be  accepted  by  them 
until  withdrawn. 

Indian  Lands:  Leases  and  Permits:  Generally 

The  general  long-term  leasing  act  (25  U.S.C.  415) , 
which  authorizes  the  leasing  of  tribal  laqds  by 
the  Indian  owners,  is  inapplicable  to  the  un- 
assigned lands  of  the  Colorado  River  Indian 
Reservation  until  the  beneficial  ownership  in 
such  lands  has  been  determined. 

Memorandum 

To:  .Secretary  of  the  Interior 

From:        Solicitor 

Subject:     Authority  to   lease   unassigned   lands   of 
the  Colorado  River  Indian  Resei-vation 

You  have  requested  an  opinion  on  the  authority 
of  the  Secretary  of  the  Interior  to  approve  a  pro- 
posed agricultural  development  lease  executed  by 
the  Chairman  of  the  Tribal  Council  of  the  Color- 
ado River  Indian  Tribes,  as  lessor,  and  Ucan  De- 
velopment Company,  a  Utah  corporatio'U,  as  lessee, 
for  approximately  83,000  acres  of  assigned  lands  of 
the  Colorado  River  Indian  Reservation.  The  ap- 
proval is  sought  under  the  authority  of  the  long- 
term  leasing  Act  of  August  9,  1955  (69  Stat.  539, 
25  U.S.C,  1952  ed.,  sec.  415) . 

The  Colorado  River  Indian  Reservation  was 
established  by  the  Act  of  March  3,  1865  (13  Stat. 
559)  ,  which  act  provided  that  the  land  thus  re- 
served was  set  apart  for  "the  Indians  of  said  river 
and  its  tributaries."  The  Mohaves  and  Chimehuevis 
were  the  only  tribes  to  take  advantage  of  the  reser- 
vation as  permanent  settlers,  and  these  Indians,  pur- 
suant to  the  Indian  Reorganization  Act  of  June  18, 
1934    (48   Stat.   984) ,   organized   as  the   Colorado 


River  Indian  Tribes  and  adopted  a  constitution 
and  bylaws  which  was  approved  by  the  Department 
of  the  Interior  on  August  13,  1937. 

The  Colorado  River  Tribal  Council  on  February 
3,  1945,  adopted  Ordinance  No.  5,  which  was  ap- 
proved by  an  Assistant  Secretary  of  the  Intertior  on 
March  9,  1945.  By  this  ordinance  the  "Northern 
Reserve"  of  the  reservation  was  reserved  for  the  use 
of  members  of  the  Colorado  River  Indian  Tribes 
and  the  "Southern  Reserve"  was  reserved  "for  the 
use  of  the  Indians  of  the  Colorado  River  tribu- 
taries for  whom  present  tribal  land  and  water  re- 
sources are  inadequate  to  support  their  present 
Indian  population,"  and  for  returned  soldiers  of 
the  tribes  named.  The  ordinance  provided  for  the 
adoption  of  Indian  colonists  into  the  Colorado 
River  Indian  Tribes.  The  ordinance  further  pro- 
vided that  in  consideration  of  the  setting  aside  of 
the  Southern  Reserve  for  settlement  by  other  In- 
dians, not  less  than  15,000  acres  of  the  Northern 
Reserve  would  be  subjugated  and  supplied  with 
adequate  irrigation  and  drainage  facilities  for  use 
by  members  of  tire  original  Colorado  River  Tribes, 
the  cost  of  such  development  to  be  Ijorne  by  the 
United  States.  Subsequently,  Ordinance  No.  5  was 
referred  to  the  tribal  membership  pursuant  to 
Article  IX  of  the  tribal  constitution  which  provided 
that  such  a  referendum  vote  could  veto  any  ordi- 
nance passed  by  the  Tribal  Council.  The  Ordinance 
was  rejected  by  the  tribal  membership.  However, 
the  Ordinance  was  construed  to  be  contractual  in 
nature,  and  lience  not  subject  to  the  referendum 
provision  of  the  tribal  constitution.^ 

The  L'can  Development  Company,  through  its 
attorney  Hugh  B.  Brown,  has  submitted  a  mem- 
orandum brief  in  support  of  the  legality  of  the  pro- 
posed lease.  The  memorandum  brief  recites  an  his- 
torical account  of  the  Colorado  River  Indian  Res- 
ervation and  the  Indians  of  the  Colorado  River.  It 
is  contended  therein  that  any  attempt  to  create  a 
reservation  for  the  benefit  of  all  Indians  of  the 
Colorado  River  and  its  tributaries  has  been  aban- 
doned, and  the  offer  to  such  Indians  has  been  with- 
drawn by  negative  implication.  It  is  further  con- 
tended that  the  question  of  the  beneficial  ownership 
of  the  lands  of  the  reservation  has  been  resolved, 
and  that  the  Indians  upon  the  reservation  (Color- 
ado River  Indian  Tribes)  are  the  beneficial  owners, 
which  views  they  contend,  are  supported  l)y  the 
opinions  of  formed  Solicitor  Margold,-  and  by  the 


^  Memorandum  of  Solicitor  White  to  the  Secretary,  dated 
February  26,   19.52. 

-Solicitor  Margold's  memoranda  for  the  As.sistant  Commis- 
sioner; dated  September  15,  19.36;  to  the  Commissioner  o[ 
Indian   Affairs,   dated   November  24.    IQ.'Je,   and   October   29, 
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approval  ot  the  tribal  cons.titution  without  requiring 
a  provision  therein  permitting  other  Indians  to  settle 
or  colonize  on  the  reservation.  It  is  further  con- 
tended that  the  offer  to  the  Indians  of  the  Colorado 
River  and  its  tributaries  to  settle  upon  the  reserva- 
tion was  to  a  certain  group  of  specific  and  iden- 
tifiable Indians  which  Congress  had  in  mind,  being 
only  those  Indians  with  whom  Colonel  Charles  D. 
Poston  held  council  at  La  Paz,  Arizona,  in  1864, 
and  that  those  Indians  were  required  to  accept  the 
offer  within  a  reasonable  time  if  they  were  to  bene- 
fit thereby.  It  is  also  contended  that  the  1865  act 
did  not  create  any  vested  rights  in  any  Indians  mi- 
til  they  moved  onto  the  reservation  with  an  intent 
to  remain  there,  but  that  the  act  was  merely  an 
offer  on  the  part  of  Congress  to  certain  specific  and 
ascertained  Indians,  which  had  to  be  accepted  by 
them  before  they  coidd  establish  any  rights.  It  is 
further  contended  in  the  brief  that  Ordinance  No. 
5,  adapted  by  the  Colorado  River  Indian  Tribes, 
is  unconstitutional  as  it  violates  Article  VI  of  the 
tribal  constitution.  The  brief  points  to  the  duty  of 
the  United  States  as  trustee  to  keep  the  property 
in  safe  condition  and  protect  it  from  loss  or  ad- 
verse claim  and  to  make  the  property  productive, 
suggesting  in  this  connection  that  a  portion  of  the 
receipts  from  a  lease  might  be  held  in  trust  pending 
any  determination  of  ownership  rights  adversely  to 
the  Colorado  River  Indian  Tribes,  and  that  part 
of  the  land  developed  under  the  lease  could  l)c 
held  in  trust  for  possible  colonization  by  other  In- 
dians until  it  is  determined  whether  or  not  such 
other  Indians  have  any  right  ito  such  land. 

While  the  September  15,  1936,  opinion  of  former 
Solicitor  Margold  holds  that  it  has  been  determined 
to  which  Indians  the  reservation  belongs,  we  must 
give  consideration  also  to  the  opinion  of  former 
Solicitor  Davis."-  The  Davis  opinion  expresses  in 
substance  that  there  was  never  a  withdrawal  of  the 
offer  expressed  by  the  1865  act  creating  the  reser- 
vation; that  where  the  offer  has  been  kept  open 
even  after  all  tribes  affected  had  obtained  separate 
reservations  in  one  form  or  another,  there  is  serious 
doubt  that  Congress  intended  them  to  be  foreclosed 
from  ever  occupying  the  Colorado  River  Reserva- 
tion; and  that  the  question  of  ownership  of  the  un- 
allotted lands  of  the  Colorado  River  Reservation  is 
unsettled.  The  Davis  opinion  points  out  that  Con- 
gress has  by  the  Navajo-Hopi  Rehabilitation  Act  of 
1950  certainly  indicated  its  intent  to  carry  out  a 
policy  of  relocation  of  Navajo  and  Hopi  Indians 
upon  the  Colorado  River  Reservation.  Solicitor 
Davis  also  pointed  to  the  fact  that  the  question  of 
ownership  by  the  Colorado  River  Indian  Tribes  is 

^Solicitor  Davis'  Memorandum  to  the  Asst.  Secretary,  M- 
36200,  dated  February  12,  19.54. 


very  definitely  in  litigation  in  Case  No.  283,  in  the 
Indian  Claims  Commission,  and  Case  No.  424-52  in 
the  Court  of  Claims,  both  involving  claims  filed  by 
the  Colorado  River  Indian  Tribes  arising  out  of 
the  colonization  of  other  Indians  on  the  Colorado 
River  Indian  Reservation.  In  these  cases  the  De- 
partment of  Justice  takes  the  position  that  the 
Colorado  River  Reservation  was  created  for  the 
benefit  of  a  class  of  Indians,  and  that  the  purpose 
has  never  been  abandoned. 

The  long-term  leasing  act  of  August  9,  1955, 
supra,  specifically  provides  that  long-term  leases  for 
certain  purposes  of  any  restricted  Indian  lands, 
whether  tribally  or  individually  owned,  may  be 
made  by  the  Indian  owners,  with  the  approval  of 
the  Secretary  of  the  Interior.  Recognizing  that  the 
beneficial  ownership  of  the  lands  of  the  Colorado 
River  Reservation  is  uncertain,  and  that  ownership 
was  a  requisite  imder  the  1955  act.  Congress  passed 
the  act  of  August  14,  1955  (69  Stat.  725)  ,  which 
authorized  the  Secretary  of  the  Interior,  for  a  period 
of  two  years,  to  lease  the  unassigned  lands  of  the 
Colorado  River  Reservation  under  the  same  condi- 
tions as  are  provided  in  the  act  of  August  9,  1955, 
except  that  specific  provisions  were  made  for  the 
disposition  of  rental  until  such  time  as  the  bene- 
ficial ownership  is  determined.  Further  evidence  of 
the  recognition  by  Congress  of  the  uncertainty  of 
the  beneficial  ownership  of  the  reservation  is  shown 
in  section  2  of  the  act  of  August  14,  1955,  which 
states  that  "Nothing  contained  in  this  Act  shall  be 
construed  as  recognizing  any  ownership  in  the 
Colorado  River  Indian  Tribes  or  any  other  Indians 
or  group  of  Indians  *  *  *."  It  was  clearly  the  intent 
of  Congress  to  provide  specific  authority  to  lease 
the  lands  of  this  particular  reservation  which  was 
not  contained  in  the  general  act  of  August  9,  1955, 
supra.  The  fact  that  these  acts  were  approved  five 
days  apart  indicates  that  they  were  considered 
simultaneously  by  Congress,  and  it  was  not  intended 
that  the  long-term  leasing  act  should  apply  to  the 
lands  of  the  Colorado  River  Indian  Reservation 
until  the  beneficial  ownership  becomes  known.  The 
Appropriation  Act  of  August  28,  1957  (71  Stat. 
433-434)  ,  provided  for  the  expenditure  of  funds 
received  from  leases  on  lands  on  the  Colorado  River 
Reservation  (southern  and  northern  reserves)  for 
the  benefit  of  the  Colorado  River  Indian  Tribes 
and  their  members  during  the  current  fiscal  year 
or  until  beneficial  ownership  of  the  lands  has  been 
determined,  if  such  determination  is  made  during 
the  current  fiscal  year.  Although  the  authority  to 
lease  provided  in  the  act  of  August  14,  1955,  ex- 
pired on  August  14,  1957,  Congress,  by  the  act  ot 
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August  28,  1957,  again  recognized  tliat  the  bene- 
ficial ownership  of  the  lands  remained  undeter- 
mined. 

We  are  in  agreement  with  former  Solicitor  Davis 
that  the  offer  to  the  Indians  "of  the  river  and  its 
tributaries"  to  settle  upon  the  reservation  is  a  con- 
tinuing offer  which  may  be  accepted  at  any  time 
until  it  is  withdrawn.  Though  we  may  consider, 
arguendo,  that  a  long  lapse  of  time  or  other  impli- 
cation would  indicate  that  the  offer  has  been 
abandoned,  we  need  only  to  look  to  the  Navajo- 
Hopi  Rehabilitation  Act  of  1950  (64  Stat.  44-47), 
which  indicates  the  intention  of  Congress  to  keep 
open  the  offer  which  has  never  been  rescinded. 

The  contentions  of  the  Ucan  Development  Com- 
pany concerning  the  unconstitutionality  of  Ordi- 
nance No.  5  need  but  scant  attention.  Those  con- 
tentions appear  to  rest  upon  the  assumption  that 
Ordinance  No.  5  itself  constitutes  the  basis  for  un- 
certainty as  to  the  beneficial  ownership  of  the 
reservation.  Without  undertaking  here  to  express 
an  opinion  on  the  question  whether  the  ordinance 
violates  the  Tribes'  constitution  it  will  suffice  to 
observe  that  whatever  uncertainty  exists  with  re- 
spect to  the  identity  of  the  beneficial  owner  of  the 
reservation  stems  from  matters  other  than  Ordi- 
nance No.  5. 

Treaties  with  the  Indians,  as  well  as  acts  of  Con- 
gress, have  specified  how  trust  obligations  to  the 
Indians  concerned  are  to  be  fulfilled.  Being  con- 
fronted with  a  specific  leasing  authorization  enacted 
by  the  Congress  shortly  after  general  leasing  provi- 
sions were  approved  by  that  body,  it  is  incumbent 
upon  the  Secretary  to  look  to  the  special  leasing 
provisions  when  dealing  with  the  particular  lands 
embraced  within  that  special  statute.  Until  the  pro- 
visions of  the  special  leasing  act,  now  expired,  are 
in  effect  reinstated  by  further  legislation,  or  the 
beneficial  ownership  of  the  reservation  judicially 
determined,  it  is  our  opinion  that  no  leasing  au- 
thority exists  concerning  the  unassigned  lands  on 
the  Colorado  River  Indian  Reservation.  Moreover, 
the  present  suggestion  that  a  lease  nevertheless  be 
executed  and  the  proceeds  held  for  such  Indians  as 
may  be  colonized  upon  the  reservation  cannot  be 
followed,  since  basically  a  power  to  collect  proceeds 
must  be  predicated  upon  a  valid  lease,  which  can- 
not be  consummated  at  this  time,  and  for  the  like- 
wise impelling  and  practical  reason  that  there  is 
no  way  of  determining  what  portion  should  be 
held  in  trust. 

George  W.  Abbott, 

Solicitor. 


Disposal  of  Lots  in  Saxman,  Alaska 
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Alaska:   Indian  and  Native  Affairs 

No  payment  is  retjuired  of  native  occupants  of 
Alaska  native  villages,  either  by  way  of  purchase 
money  or  fees,  upon  conveyances  to  them  by 
trustees  of  native  village  lands  patented  to  trustee 
pursuant  to  section  3  of  Act  of  May  25,  1926 
(48  U.S.C,  sec.  355  (c) ) . 

Alaska:   Indian  and  Native  Affairs 

Native  village  lands  patented  to  trustee  pursuant 
to  section  3  of  Act  of  May  25.  1926  (48  U.S.C, 
sec.  355  (c) )  ,  cannot  be  disposed  of  by  compe- 
titive bidding. 

Alaska:   Townsites 

Reference  to  Townsite  provisions  (sec.  2387  R.S. 
and  Act  of  Mar.  3.  1891,  26  Stat.  1095)  in  patent 
conveying  native  village  lands  to  trustee  pur- 
suant to  section  3  of  Act  of  May  25,  1926  (48 
U.S.C,  sec.  355  (c) )  ,  is  pro  forma  and  not  in- 
tended to  apply  purchase  money  or  fee  require- 
ments to  subsequent  conveyances  by  trustee. 

Mi'inoto7idii>n 

To:  Director,  Bureau  of  Land  Management 

From:         Deputy  Solicitor 

Subject:     Disposal  of  lots  in  Saxman,  Alaska 

Your  Bureau  has  referred  to  me  certain  in- 
quiries concerning  the  dis[X)sal  of  lots  in  Saxman, 
Alaska,  which  is  located  about  two  miles  south  of 
Ketchikan.  It  appears  that  an  Indian  village  was 
established  there  in  1894,  by  the  Cape  Fox  and 
Tongass  branches  of  the  Tlingit  Tribe  of  Native 
Alaskans.  The  aiea  was  surveyed  and  the  plat  for 
"Saxman  Municipality  (Saxman  Indian  Village) 
Alaska,"  U.S.  Survey  No.  1652  accepted  by  the 
General  Land  Office  on  June  20,  1929. 

On    December    13,    1929,    the    Register    of    the 
Anchorage  Land  Office  issued  a  final  certificate 

"under  the  act  of  May  25.  1926,  Section  3, 
(44  Stat.  629)  and  Sec.  1 1  of  the  act  of  March 
3,    1891     (26  Stat.    1095)" 

for  364.97  acres  embraced  in  U.S.  Survey  No.  1652. 
Patent  1035992  issued  on  April  7,  1930,  to  the 
trustee 
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"pursuant  to  Section  2387  ot  the  Revised 
Statutes  ot  tlie  United  States  and  Section  eleven 
of  the  act  ot  March  3,  1891  (26  Stat.  1095) ,  as 
amended  by  Section  three  of  the  act  of  May  25, 
1926    (44  Stat.  629)    *   *    *." 

1  he  patent  was  issued 

"subject  to  all  the  provisions,  limitations,  and 
restrictions  of  said  Act  of  May  25,   1926." 

Revised  Statutes,  Section  2387  (43  U.S.C,  sec. 
718)  authorizes  the  entry  by  itown  authorities  for 
occupants  of  public  land  as  a  townsite  upon  pay- 
ment of  the  "minimiuTi  price."  See  Revised  Stat- 
utes, Section  2357  (43  U.S.C,  sec.  678).  Section  11 
of  tlie  1891  Act  (48  U.S.C,  sec.  355)  authorizes 
the  entry  of  public  land  in  Alaska  by  a  trustee 
appointed  by  the  Secretary  of  the  Interior  for  town- 
site  purposes  for  the  benefit  of  the  occupants 

"imder  the  provisions  of  Section  twenty-three 
hiuidred  and  eight-seven  of  the  Revised  Stat- 
utes as  near  as  may  be  *  *  *." 

Section  3  of  the  act  of  May  25,  1926  (48  U.S.C. 
sec.  355c)  authorizes  the  Secretary  of  the  Interior 
to  survey  out  public  lands  claimed  and  occupied 
as  a  native  town  or  village  and 

"to  issue  a  patent  therefore  to  a  trustee  who 
shall  convey  to  the  individual  Indian  or 
Eskimo    the    land    so    claimed    and    occupied 


Anchorage  by  memorandum  of  February  14,  1930, 
which  specifically  refers  to  the  1926  act  pointing 
out  that  the  act 

"*  *  #  makes  no  provision  for  any  fees  for 
filing  for  native  townsites,  established  there- 
under, the  regulations  in  pursuance  thereof 
found  on  pages  105,  106,  107  of  Circular  491, 
approved  February  24,  1928,  provide  'no  pay- 
ment need  be  made  as  purchase  money  or  as 
fees  and  publication  and  proof  which  are  ordi- 
narily required  in  connection  with  trustee 
townsites  will  not  be  required.'  " 

In  another  memorandum  dated  May  9,  1930,  the 
trustee  stated   to  the  Commissioner 

"*  *  *  there  are  no  funds  available  for  pay- 
ing the  recording  fee,  and  it  is  not  presumed 
that  any  funds  for  this  purpose  will  be  real- 
ized from  the  disposal  of  the  lots,  as  there  are 
to  be  no  assessments  against  any  of  the  lots 
in  this  townsite." 

It  is  tjuite  clear  that  Saxman  qualified  as  a  na- 
tive town  or  village  under  43  CFR  80.22.  An  un- 
dated memorandimi  in  our  file  signed  by  the 
Commissioner,  General  Land  Office,  to  the  trustee 
stated 

"The  final  certificate  issued  on  said  entry 
December  13,  1929,  has  been  approved  for 
patenting.  Patents  will  issue  in  due  course  of 
business. 


The  Secretary  issued  regulations  (43  CFR  80.22) 
under  the  1926  act,  supra,  which  provided  that 

"In  connection  with  the  entry  of  lands  as  a 
native  town  or  village  imder  section  3  of  the 
said  act  of  May  25,  1926,  no  payment  need  be 
made  as  purchase  money  or  as  fees,  and  the 
publication  and  proof  which  are  ordinarily 
recjuired  in  connection  with  trustee  town-sites 
will  not  be  recjuired." 

Section  3  does  not  include  by  reference  payment, 
acreage,  or  other  limiting  requirements  in  public 
land  laws  providing  for  town  site  entries  on  public 
lands. 

Since  both  the  final  certificate  and  the  patent 
expressly  indicate  that  Saxman  Indian  Village  is 
conveyed  to  the  trustee  under  section  3  of  the  1926 
Act,  supra,  43  CFR  80.22  seems  clearly  to  prohibit 
a  recjuirement  of  payment  as  purchase  money  or 
as  fees  for  the  entry  of  that  village.  The  approval 
of  the  final  certificate  was  sent  to  the  Register  at 


"You  state  that  there  are  38  native  owners 
of  pro|>erty  in  the  village  occupying  a  total  of 
45  lots  and  that  there  is  no  evidence  of  other 
occupation  of  any  lot  by  a  white  person  other 
than  natives  except  one  lot  occupied  by  the 
Salvation  Army." 

In  this  light,  it  seems  very  unlikely  that  there 
was  any  intention  to  provide  for  the  disposal  of 
lots  under  43  CFR  80.23  which  relates  to  native 
town  occupied  partly  by  white  lot  occupants.  There 
is  clear  evidence  from  the  memoranda  already  that 
it  was  not  intended  to  deny  the  natives  of  Saxman 
Indian  Village  the  benefits  of  43  CFR  80.22.  We 
will  certainly  not  act  now  to  upset  the  application 
of  Section  3  of  the  1926  act  and  the  benefits  of  the 
regidations  inider  the  act  with  respect  to  the  Sax- 
man Indian  Village  conferred  almost  30  years  ago. 

The  1926  act  should  be  liberally  construed  for 
the  benefit  of  the  natives  since  it  was  intended  as 
a  relief  measure.  S.  Rep.  793,  69th  Cong.  (May  6, 
1926)    and    H.    Rep.    450,    69th   Cong.     (March    3, 
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1926)  .  43  CFR  80.22  is  a  clear  statement  ol  De- 
partmental policy  for  the  benefit  ol  the  occupants 
of  native  towns.  We  can  interpret  the  references  in 
the  patent  ito  Section  2387,  Revised  Statutes,  supra, 
and  the  1891  act  as  pro  forma  and  not  as  intended 
to  apply  purchase  money  or  fee  requirements  with 
respect  to  Saxman  Indian  Village.  We  conclude 
therefore  that  the  provisions  of  Section  8  of  the  act 
of  May  25,  1926,  supra,  and  the  regulations  issued 
thereimder  control  the  disposal  of  lots  within  the 
area  of  Saxman  covered  by  U.S.  Survey  No.  1652. 
No  payments  should  be  required  of  native  Alaskans 
as  purchase  money  or  as  fees  in  connection  with 
such  disposals.  If  any  native  has  made  a  payment 
of  any  kind  for  a  lot  in  Saxman  in  the  past,  he  is 
entitled  to  a  refund. 

There  remains  the  question  as  to  the  disix)sal  of 
additional  lots  in  Saxman.  A  sidadivisional  Survey, 
No.  1652A,  was  accepted  on  March  8,  1956,  for 
a  portion  of  U.S.  Survey  No.    1652. 

The  trustee  must  carry  out  his  trust  in  accord- 
ance with  the  governing  statute  and  applicable 
regulations  of  this  Department.  Section  3  of  the 
1926  act  was  intended  to  provide  a  means  for  dis- 
posal of  lots  to  native  occupants  of  a  native  town 
or  village.  The  regulations  (43  CFR  80.21)  pro- 
vide the  trustee  with  broad  authority  under  Sec- 
tion 3  of  the  1926  act  to 

"take  such  action  as  may  be  necessary  to  ac- 
complish the  objects  sought  to  be  accomplished 
Ijy    that    section." 

It  does  not  appear,  therefore,  that  the  trustee's 
trust  would  permit  him  to  dispose  of  additional  lots 
to  white  purchasers  by  competitive  bidding  under 
43  CFR  80.14  or  otherwise. 

In  view  of  the  broad  discretion  given  the  trustee 
there  could  be  no  legal  objection  to  any  provision 
for  the  disposal  of  the  lots  which  is  reasonably 
calculated  to  carry  out  the  objectives  of  Section  3 
of  the  1926  act  for  the  benefit  of  native  occiqxtnts. 
The  trustee  could  execute  his  trust  by  permitting 
occupancy  of  the  additional  lots  by  natives  and 
conveying  the  lots  to  the  native  occupants. 

It  seems  desirable,  however,  that  the  trustee  have 
some  general  guidance  as  to  disposal  policy  in 
cases  like  Saxman  where  the  area  covered  by  the 
patent  to  the  trustee  greatly  exceeds  the  area  occu- 
pied by  individuals  at  the  time  of  the  survey  and 
issuance  of  the  patent.  You  should  consider,  there- 
fore, whether  the  matter  should  be  submitted  to 
the  Secretary  for  such  policy  determination  and  for 
possible  revision  of   the   regulations. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


Question  of  Authority  of  Department 

TO  Probate  Estate  Devised  to 

Canadian  National 

Juuc  5,  1959. 

Mr.  R.  J.  Montgomery 
Examiner  of  Inheritance 
P.O.  Box  3537 
Portland  8,  Oregon 

Dear   Mr.   Montgomery: 

This  responds  to  your  letter,  dated  May  7,  1959, 
wherein  you  presented  the  situation  of  a  United 
States  Indian,  (A)  ,  dying  possessed  of  a  trust  allot- 
ment, which  was  devised  to  (B)  ,  whom  you  de- 
scribed as  a  "genuine  Canadian  National."  B  sid)- 
sequently  dies  and  liis  estate  is  probated  by  this  De- 
partment, under  which  decision  two  other  Indians 
of  the  United  States,  (C)  and  (D)  ,  B's  children 
by  A,  inherit  the  property.  While  you  apparently 
agree  that  upon  receipt  of  the  j^roperty  by  B,  the 
allotment  in  question  lost  its  trust-status,  which 
status  was  not  regained  when  (C)  and  (D)  later 
actjuired  the  property,  you  woidd  like  to  be  given 
authority  to  reopen  the  Departmental  decision  on 
B's  estate,  declare  it  a  nullity,  and  also  declare  that 
C  and  D  take  tlie  property  in  a  non-trust  status. 

The  basis  for  your  recjuest  is  not  clear.  Mani- 
festly, under  the  Solicitor's  opinion  of  December 
18,  1953  (M-36186),  this  Department's  probate 
jinisdiction  does  not  extend  to  the  estates  of  Cana- 
dian Nationals  who  became  the  beneficiaries  of 
restricted  Indian  property,  or  to  such  property  in 
the  hands  of  their  heirs  or  devisees.  Because  of  this 
opinion  the  instructions  of  May  21,  1957,  were  is- 
sued by  the  Acting  Commissioner  of  Indian  Af- 
fairs with  the  concurrence  of  this  office.  On  the 
basis  of  these  instructions,  a  copy  ol  which  should 
be  in  your  hands.  Examiners  of  Inheritance  are 
authorized  to  reopen  the  estate  of  a  decedent, 
such  as  A  in  your  illustration,  who  died  possessed 
of  restricted  property,  when  it  is  not  clear  whether 
the  heirs  or  devisees  of  such  a  decedent  are  na- 
tionals of  another  country,  and  where  there  has 
been  no  adjudication  of  that  cjuestion.  However,  if 
we  understand  your  letter,  an  adjudication  had 
been  made  that  B  was  in  fact  a  Canadian  National, 
which  conclusion  apparently  remains  undisputed. 

An  examination  of  the  Solicitor's  opinion  of 
December  18,  1953,  supra,  discloses  that  it  was 
given  with  a  complete  awareness  of  the  long-stand- 
ing administrative  practice  of  this  Department  to 
assimie  jurisdiction  over  the  estates  of  Canadian 
Indians,  and  of  the  comment  by  administrative 
officials  that  if  the  practice  in  that  respect  were  to 
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be  upset  some  questions  might  be  raised  regarding 
the  title  of  persons  who  have  purchased  property 
in  reliance  upon  this  Department's  probate  and 
heirship  determinations.  After  concluding  that  the 
Secretary  of  the  Interior  had  no  probate  jurisdic- 
tion over  the  estates  of  Canadian  Indians,  the  Solic- 
itor also  regarded  it  as  proper  to  allay  any  ap- 
prehensions which  may  exist  regarding  those  in- 
stances where  the  Department  had  probated  the 
estates  of  decedents  clearly  determined  to  have 
been  Canadian  Indians.  In  that  respect  the  Solicitor 
concluded  his  opinion  with  the  following  state- 
ment: 

"As  for  the  effect  of  this  ruling  up>on  estates 
of  Canadian  Indians  already  probated,  I  do 
not  believe  that  it  will  be  very  serious.  In  the 
first  place,  it  is  probable  that  the  estates  in  this 
category  are  not  very  many.  In  the  second 
place,  since  it  is  reasonable  to  assume  that  the 
heirs  were  correctly  determined,  the  defect  in 
the  titles  will  be  technical,  and  will  have  im- 
portance only  if  the  property  affected  by  it  has 
been  or  should  be  sold.  In  such  cases,  the  tech- 
nical defect  in  the  titles  may  readily  be  cured 
at  the  relatively  moderate  expense  of  an  ac- 
tion to  cjuiet  title.  Moreover,  even  if  an  heir- 
ship determination  is  shown  to  have  been  in- 
correct, good  title  may  have  been  obtained  by 
adverse  possession." 

We  believe  the  provisions  of  the  opinion  just 
cjuoted  are  significant  particidarly  when  given  with 
the  knowledge  that  for  a  long  time  the  Department 
had  assumed  jurisdiction  over  Canadian  Indians' 
estates.  Neither  the  provisions  of  the  opinion  just 
quoted,  nor  the  opinion  generally,  can  be  treated 
as  suggesting  further  administrative  measures  by 
this  Department  regarding  its  prior  probate  deci- 
sions in  such  cases.  In  fact,  the  intent  might  prop- 
erly be  adduced  from  the  opinion  that  the  status 
quo  will  be  maintained  so  far  as  this  Department 
is  concerned. 

We  see  no  reason  to  depart  from  what  the  Solici- 
tor in  1953  regarded  as  an  answer  to  possible 
queries  as  to  the  status  of  Canadian  Indians'  es- 
tates in  which  probate  decisions  were  made  by  this 
Department.  Obviously,  a  probate  order  contem- 
plates jurisdiction  or  authority  over  the  assets  of 
an  estate.  Any  justification  for  the  Department's 
earlier  probate  action  on  Canadian  Indians'  estates, 
while  prompted  perhaps  by  administrative  ex- 
pediency at  that  time,  has  since  been  dispelled  by 
the  Solicitor's  interpretation  of  December  18,  1953, 
supra.  No  longer  can  an  order  by  this  Department, 
either  in  connection  with  the  probate  of  a  Cana- 
dian Indian's  estate  or  to  modify  a  prior  probate 


order  entered  on  such  an  estate,  be  considered 
effective  because  it  cannot  be  based  iq>on  any  ex- 
ercise or  control  by  this  Department  over  the 
property  of  the  estate.  While,  conceivably,  the  entry 
of  additional  orders  might  possibly  embarrass  the 
situation,  no  imjjelling  reason  for  further  adminis- 
trative action  has  been  presented.  Accordingly, 
unless  we  have  misconstrued  your  request,  we  are 
not  disposed  in  particular  cases  to  reopen,  modify, 
and  in  effect  to  declare  void  Departmental  probate 
decisions  on  the  estate  of  decedents  who  clearly 
were  adjudicated  to  be  Canadian  Nationals.  The 
effect  of  those  particular  decisions  must  be  an- 
alyzed on  the  basis  of  the  Solicitor's  opinion  of 
December    18,    1953,  supra. 

Edmunu  T.  Frmz, 

Deputy  Solicitor. 


Mineral   Leasing— Klukwan   Reservation, 
Alaska 


Jtine  16,  1959. 

Hon.  E.  L.  Bartlett 
United  States  Senate 
Washington   25,  D.C. 

Dear  Senator  Bartlett: 

Your  letter  of  May  25,  1959,  raises  certain  (|ues- 
tions  concerning  the  Act  of  September  2,  1957 
(Public  Law  85-271,  71  Stat.  .596),  and  the  pro- 
posed amendments  to  25  CFR,  Part  171,  with  re- 
spect to  mineral  leasing,  as  they  apply  to  the 
Klukwan   Reservation,   Alaska. 

As  you  have  noted,  the  Act  of  September  2,  1957, 
revoked  the  administrative  reserve,  added  the  area 
to  the  Klukwan  Reservation  and  authorized  min- 
eral leasing  of  the  enlarged  Klukwan  Reservation 
imder  the  mineral  leasing  Act  of  May  11,  1938, 
52  Stat.  347,  25  U.S.C.  396a-g.  The  administrative 
withdrawal  could  have  been  vacated  by  administra- 
tive action  but  the  addition  of  that  land  to  the 
Klukwan  Reservation  required  congressional  ac- 
tion. Moreover,  this  office  had  considered  the  ap- 
plicability of  the  tribal  mineral  leasing  Act  of  May 
11,  1938,  to  the  Klukwan  Reservation  and  had 
concluded  that  legislation  should  be  obtained  in 
order  to  make  it  clear  that  the  1938  act  applied, 

The  proposed  amendment  to  25  CFR  171.27a, 
to  which  you  refer,  is  based  on  authority  con- 
tained in  the  Act  of  May  11,  1938,  supra,  and 
would  apply  to  the  unallotted  lands  of  the  Kluk- 
wan Reservation.  Under  that  proposed  regulation 
if  a  prospecting  |jermit  did  not  give  the  permittee 
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lease  selection  rights  the  land  would  be  available 
for  leasing  to  others  subject  to  the  prospecting 
permit.  However,  if  the  prospecting  permit  gave 
the  permittee  a  preference  right  to  a  lease  the 
land  would  be  burdened  by  the  permittee's  lease 
selection  rights  and  would  therefore  not  be  avail- 
able for  leasing  to  others  in  derogation  of  the  per- 
mittee's  rights. 

We  are  happy  to  furnish  you  these  views  on  the 
mineral  leasing  situation  at  Klukwan. 

Edmund  T.  FRrrz, 

Acting  Solicitor. 


Duty  of  Oil  and  Gas  Lessee  wrrH 
Respect  to  Injury  to  Land 


M-36575 
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Oil   and   Gas  Leases:   Generally— Materials  Act 

An  oil  and  gas  lessee  is  not  entitled  by  virtue  of 
his  leasehold  interest  to  take  and  use  mineral 
materials,  other  than  oil  and  gas,  from  the  leased 
lands  for  the  purpose  of  operations  under  the 
lease.  The  Materials  Act  of  July  31,  1947  (61 
Stat.  681;  as  amended,  30  U.S.C,  sec.  601), 
limits  disposal  of  such  materials  to  disposals  un- 
der that  act  and,  absent  other  authority  of  law, 
that  act  governs. 

Oil  and  Gas  Leases:  Generally— Geological  Survey: 
Generally 

The  supervision  of  oil  and  gas  development  and 
producing  operations  on  Federal,  public  and 
acquired  land  oil  and  gas  leases  is  a  ftinction  of 
the  Geological  Survey  and  reports  of  violations 
of  the  relevant  lease  terms  and  operating  regula- 
tions should  be  referred  to  the  appropriate  offi- 
cial of  that  Bureau. 

Memorandum 

To:  Director,  Bureau  of  Land  Management 

From:        .SoUcitor 

Subject:  Rights  of  an  oil  and  gas  lessee  to  the 
use  of  ithe  surface  of  the  land  and  sin  face 
materials  in  his  lease,  and  with  respect 
to  injury  to  the  land  and  vegetation  by 
reason  of  operations  under  the  lease 

Several  questions  classifiable  under  the  above 
subject  were  submitted  to  the  Regional  Solicitor, 
Denver,  Colorado,  by  the  State  Supervisor  for  the 


State  of  New  Mexico  on  November  18,  19.58,  and 
referred  here  on  July  16,  1959.  In  addition  the 
Area  Administrator,  Area  3,  asked  you  the  specific 
question  whether  caliche  or  other  road  building 
materials  could  be  utilized  by  an  oil  and  gas  lessee 
to  surface  roads  and  oil  well  mats  used  in  connec- 
tion with  his  drilling  and  producing  o|x.>rations. 
Other  questions  involve  alleged  excessive  width  of 
surface  disturbance  in  building  pipelines;  destruc- 
tion of  improvements  (fences)  made  by  grazing 
lessees;  failure  to  clean  up  drilling  sites;  faihue  to 
fence  sump  pits  and  oil  well  pumps;  alleged  de- 
struction of  vegetation  by  sprays  from  bleeding 
pipes  or  bypass  valves;  unnecessary  use  of  surface 
for  construction  of  landing  strip. 

riic  question  of  the  lessee's  right  to  use  surlace 
materials,  including  any  consequent  destruction 
of  vegetation  and  permanent  damage  to  the  ordi- 
nary and  usual  uses  of  the  surface,  seems  most  im- 
portant so  far  as  the  United  States  is  concerned 
although  permanent  damage  to  the  soil  may  be 
equally  so.  No  right  to  take  materials  is  granted 
in  terms  by  the  lease.  Section  I  of  the  lease  reads 
as  follows: 

"Section  1.  Rights  of  lessee— The  lessee  is 
granted  the  exclusive  right  and  privilege  to 
drill  for,  mine,  extract,  remove,  and  dispo.sc 
of  all  the  oil  and  gas  deposits,  except  helium 
gas,  in  the  lands  leased,  together  with  the 
right  to  construct  and  maintain  thereupon,  all 
works,  buildings,  plants,  waterways,  roads,  tele- 
graph or  telephone  lines,  pipelines,  reservoirs, 
tanks,  pinnping  stations  or  other  structures 
necessary  to  the  full  enjoyment  thereof,  lor  a 
l>eriod  of  5  years,  and  so  long  thereafter  as  oil 
or  gas  is  produced  in  paying  cjuantities;  sub- 
ject to  any  unit  agreement  heretofore  or  here- 
after approved  by  the  Secretary  of  the  Interior, 
the  provisions  of  said  agreement  to  govern  the 
lands  subject  thereto  where  inconsistent  with 
the  terms  of  this  lease.  Within  the  period  of 
90  days  prior  to  the  expiration  of  the  initial 
5-year  term,  an  application  may  be  made  for 
extension  of  the  lease  in  accordance  with  the 
regulation  43  CFR   192.120." 

The  grant  made  by  this  section  permits  of  whatever 
use  of  the  surface  of  the  leased  public  lands  may 
be  reasonably  required  for  the  production  of  the 
leased  minerals,  inchiding  operations  prior  to  drill- 
ing and  production.  It  does  not  authorize  or  pro- 
vide for  the  use  of  any  materials,  whether  vege- 
table or  mineral,  that  may  exist  on  the  land.  Sec- 
tion 2  (d)  implies  that  some  use  may  be  made  of 
some  of  the  oil  and  gas  produced  in  that  it  pro- 
vides for  a  royalty  only  on  oil  and  gas  "removed 
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and  sold  from  the  lease."  The  operating  regula- 
tions, 30  CFR  221.38,  221.44,  which  are  incorpo- 
rated in  the  lease  by  reference  specifically  excepts 
from  royalty  payments  oil  and  gas  "used  for  pur- 
poses of  production  on  the  leasehold  *  *  *"  and 
the  general  principle  is  of  long  standing  that  oil 
or  gas  protluced  from  the  lease  may  be  used  for 
production  purposes  upon  the  lease  from  which  it 
was  produced.  The  Department  has  also  held  that 
timber  on  the  leasehold  may  be  used  for  that  pur- 
pose, i.e.,  as  fuel  to  provide  power  for  drilling. 
M.  P.  Smith  and  Red  Feather  Oil  Co.,  51  L.D.  251. 
However,  the  analogy  in  that  case  is  directly  ap- 
plied to  the  actual  drilling  and  production  opera- 
tion and  to  the  liberal  laws  allowing  legitimate 
entrymen,  locators,  etc.,  the  right  to  the  free  use 
of  timber,  and  it  may  be  presiuiied  that  the  use 
of  oil  and  gas  and,  as  of  1925,  even  timber  as  fuel 
in  the  drilling  of  wells  and  the  production  of  oil 
had  so  long  been  common  usage  among  oil  and  gas 
lessees  that  it  had  become  an  established  right  even 
prior  to  February  25,  1920.  4  Summers  Oil  and  Gas, 
Permanent  Edition,  Sec.  652,  refers  to  the  right  of 
an  oil  lessee  to  use  gas  for  this  purpose  even  when 
the  gas  rights  are  leased  to  another  as  an  implied 
right. 

Obviously  any  disturbance  of  the  surface  of  the 
land  that  is  necessary  to  the  lessee's  operations, 
including  the  building  of  necessary  roads,  is  justi- 
fied and  there  would  seem  to  be  no  basis  for  ob- 
jecting to  his  use  of  soil  and  other  materials  within 
the  disturbed  area  where  necessary  to  the  opera- 
tion. But  the  analogies  in  the  Smith  case  may  not 
be  extended  to  include  the  use  of  any  and  all  ma- 
terial that  may  be  found  on  the  leased  lands  for 
any  and  all  purposes  of  the  lease.  They  probably 
could  not  have  been  so  extended  in  1925  when  the 
Smith  decision  was  rendered  and  subsecjuent  legis- 
lation providing  expressly  for  the  disposal  of  min- 
eral and  vegetable  materials  including  timber 
would  be  a  fiuther  bar  to  their  present  extension. 
(There  is  a  substantial  implication  in  the  file  be- 
fore me  that  the  road  building  material  in  some 
cases  is  taken  by  contractors  employed  by  the 
lessees  and  that  the  charge  to  the  lessees  in  some 
of  the  cases  includes  the  value  of  the  product.) 

No  cases  involving  the  use  of  materials  other 
than  oil  and  gas  are  referred  to  by  the  text  writers 
on  the  subject  and  no  cases  have  been  found,  al- 
though in  a  case  involving  an  action  against  a 
prior  oil  and  gas  lessee  for  damages  to  sand  mined 
and  piled  on  the  leased  land  by  a  lessee  of  the 
sand  deposit,  the  Court,  in  awarding  damages, 
said  that  the  oil  and  gas  lessee  did  not  own  the 
sand.  It  had  the  right  to  remove  it  in  order  to  drill 
a  well  at  the  spot  where  it  was  located  but  was 
liable  for  any  resulting  depreciation  in  its  value. 


Shell  Petroleum  Corp.  v.  Liberty  Sand  and  draoel 
Co.,  128  S.W.  2d  471.  A  consideration  of  cases  deal- 
ing with  the  use  by  lessees  of  the  surface  or  its 
abuse  indicates  that  although  generally  rights  of 
lessees  are  liberally  construed  with  respect  to  dam- 
ages to  property  growing  out  of  their  acts  performed 
within  the  apparent  authority  granted  in  terms  by 
the  lease  they  are  limited  in  their  use  of  the  smface 
beyond  those  necessary  to  prospecting,  drilling  and 
producing  operations  to  such  as  are  expressly 
granted  in  the  lease.  They  may  not  erect  houses  for 
their  employees  unless  authorized  to  do  so  by  the 
lease.  They  may  install  any  machinery  reasonably 
pertinent  to  the  oil  and  gas  producing  operations 
and  are  not  liable  for  damages  as  the  result  of  opera- 
tions conducted  in  accordance  with  the  terms  ol  the 
lease  and  the  ordinary  and  usual  practice  of  oil 
and  gas  operators  but  become  liable  on  accoinit 
of  damages  from  operations  as  a  ride,  only  for 
willful  actions  or  loss  or  injury  resulting  from  a 
lack  of  reasonable  care.  Sumrners  Oil  and  Gas,  Sec. 
()52,  supra,  and  cases  cited  and  discussed. 

The  reasonable  conclusion  to  be  drawn  from  a 
consideration  of  the  above  indicated  rules  which 
appear  to  have  been  established  by  the  courts  and 
absent  any  direct  precedents  is  that  generally  there 
is  nowhere  any  recognition  of  any  right  in  an  oil 
and  gas  lessee  to  appropriate  unleased  materials  on 
the  leased  lands  even  for  uses  incidental  to  his 
operations.  The  Mineral  Leasing  Act  makes  no 
provision  for  such  taking  by  oil  and  gas  lessees 
although  it  does  so  in  terms  in  the  case  of  phos- 
jihate  leases.  However,  the  law  authorizes  the  Sec- 
retary to  make  a  charge  for  such  use.  Act  of  June 
3.  1948   (62  Stat.  291;  30  U.S.C,  sec.  213.) 

A  consideration  of  the  legislative  history  of  the 
Mineral  Leasing  Act  and  the  general  conditions 
existing  at  the  time  of  its  enactment  which  prompt- 
ed the  legislation  does  not  warrant  any  assump- 
tion that  the  legislative  intent  in  this  regard  was 
broader  than  the  text.  That  act  effected  a  radical 
change  in  the  method  of  disposing  of  oil  and  gas. 
Theretofore  it  had  been  the  practice  vmder  the 
mining  laws  of  the  United  States  to  reward  the 
discoverer  of  these  minerals,  by  outright  grant, 
upon  their  severance  and  he  was  permitted  also  to 
acquire  full  legal  title  to  them  and  the  land  con- 
taining them  upon  the  payment  of  a  stipulated 
price  per  acre.  Even  prior  to  patent,  the  grant  in- 
cluded whatever  prerequisites  that  were  necessary 
and  used  in  the  mining  operation.  Although  later 
c|ualified  so  as  to  apply  to  mining  purposes  only, 
United  States  v.  Etcheverry,  230  F.  2d  193,  and 
cases  cited,  the  earfier  cases  held  without  any  ex- 
press qualification  that  the  owner  of  a  valid  mining 
claim  had  the  exclusive  right  to  the  possession  of 
the    land    and    a    possessory    title   good   as    against 
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everyone  but  the  United  States.  Forbes  v.  Gracey. 
(Fed.  Cas.  No.  4,924,  affd.  94  U.S.  762. 

)i  it  The  Mineral  Leasing  Act  recognized  the  princi- 
Iple  of  muhiple  use,  authorized  separate  and  dis- 
tinct leases  for  different  minerals  in  the  same  land, 
and  separate  disposal  of  rights  in  the  surface;  and 
of  the  land  itself  subject  only  to  a  lessee's  rights  of 
surface  use  for  mining  purposes.  At  the  time  of  its 
enactment  the  leasing  of  privately  owned  lands  for 
oil  and  gas  development  had  become  a  common 
practice  of  nearly  60  years  duration.  The  basic 
rules  applicable  to  such  leasing,  including  the 
rights  of  lessees,  do  not  appear  to  have  been  ma- 
terially different  than  they  are  today.  Absent  the 
expression  of  a  contrary  intent,  and  I  find  none,  it 
is  reasonable  to  assume  that  so  far  as  the  use  of 
property  is  concerned  it  was  the  intent  that  Federal 
leasing  should  follow  the  established  pattern  rather 
than  that  established  under  the  mining  laws  which 
provided  for  the  acquisition  of  a  fee  title.  And, 
absent  evidence  of  such  an  intent,  the  broad  au- 
thority given  to  the  Secretary  to  "do  any  and  all 
things  necessary  to  carry  out  and  accomplish  the 

),j(|li purposes  of  this  Act"  cannot  be  stretched  to  include 
authority  to  dispose  of  property  of  the  United 
States,  other  than  oil  and  gas,  under  the  oil  and 

jj   gas  lease. 

Not  only  does  the  Mineral  Leasing  Act  not  au- 
thorize such  a  disposal  of  materials  but  section  1 
of  the  Materials  Act  of  July  31,  1947  (61  Stat.  681; 
as  amended,  30  U.S.C.,  sec.  601)  ,  provides: 


am 
hen 


)» 


"Such  materials  may  be  disposed  of  only  in 
accordance  with  the  provisions  of  this  Act  and 
upon  the  payment  of  adequate  conijjensation 
therefor,  to  be  determined  by  the  Secretary." 

"[T]he  Secretary,"  as  defined  in  the  act  means  the 
Secretary  of  the  Interior  as  to  certain  lands  and 
the  Secretary  of  Agriculture  as  to  others.  Thus,  the 
Congress  has  exercised  its  exclusive  authority  con- 
ferred by  Art.  4,  Sec.  3,  CI.  2  of  the  Constitution 
of  the  United  States,  to  provide  an  exclusive 
method  of  disposing  of  these  materials.  Absent  any 
grant  of  them  by,  or  under  the  authority  of  the 
Mineral  Leasing  Act,  the  quoted  provision  of  the 
Materials  Act  is  final  and  conclusive.  It  seems  clear 
that  there  is  no  express  nor  implied  authority  in 
the  Mineral  Leasing  Act  for  the  free  use  of  these 
mineral   materials   by    an    oil    and    gas    lessee.'    It 


^Solicitor's  Opinion  M-36548  of  January  19,  1959,  "Appli- 
cation for  free  use  of  salt  from  Outer  Continental  Shelf  leases 
for  sulphur  mining  operations,  Grand  Island  Sulphur  Unit, 
Gulf  of  Mexico,"  concluded  that  the  free  use  of  other 
mineral  deposits  subject  to  the  leasing  provisions  of  the  Outer 
Continental  Shelf  Lands  Act,  by  a  lessee  of  other  minerals 
under  that  act,  although  it  occurred  in  such  substantial  quan- 
tities and  in  such  locations  and  localities  that  it  was  not  of 
present  economic  value  was  not  authorized  by  any  law. 


follows  that,  whether  the  materials  be  appropriated 
directly  by  or  for  an  oil  and  gas  lessee,  or  by  a  con- 
tractor who  converts  them  to  his  own  possession 
and  thereafter  sells  them  to  the  lessee,  they  can  only 
be  lawfully  appropriated  inider  authority  of  the 
Materials  Act. 

Of  the  other  questions  which  were  raised  by  the 
November  18,  1958,  submission  of  the  State  Super- 
visor to  the  Regional  Solicitor,  which  are  listed 
in  the  first  paragraph  of  this  memorandum,  only 
the  alleged  excessive  width  of  pipeline  rights-of-way 
antl  perhaps  the  use  of  the  surface  for  a  landing 
strip  would  appear  to  be  exclusively  subject  to 
your  jurisdiction,  rather  than  that  of  the  Direc- 
tor, Geological  Survey. 

It  is  assumed  that  the  pipelines  referred  to  are 
gathering  lines  constructed  by  the  lessee  entirely 
within  the  boundaries  of  the  leased  lands  and  not 
those  pipeline  rights-of-way  authorized  by  section 
28  of  the  act,  as  amended.  The  latter  are  limited 
to  25  feet  on  each  side  of  the  area  actually  occu- 
pied by  the  pipeline.  As  to  the  former,  the  lessee 
is  entitled  to  use  whatever  area  that  is  reasonably 
necessary  to  construct  and  maintain  the  pipelines 
retjuired.  If  he  uses  more,  he  becomes  liable  to  the 
United  States  or  to  the  extent  of  the  invasion  of 
the  rights  of  any  grazing  lessee,  to  such  lessees  for 
damages  and,  even  where  he  is  liable  to  a  grazing 
lessee  as  the  tenant  in  possession,  if  the  damage 
to  the  land  is  permanent  he  may  also  be  liable  to 
the  United  States. 

The  Chief  Counsel  of  the  Bureau  of  Land  Man- 
agement in  an  approved  memorandum  to  the  Re- 
gional Administrator,  Region  5,  dated  October  29, 
1951,  expressed  the  opinion  that  landing  strips 
used  by  oil  and  gas  operators  or  their  supervisors 
of  operations  and  utilized  to  convey  injured  em- 
ployees to  places  where  they  could  receive  medical 
care  were  authorized  by  the  term  of  the  lease.  In 
so  concluding  he  applied  the  rule  that  whatever 
is  reasonably  necessary  to  the  full  enjoyment  of  the 
exclusive  rights  under  the  lease  was  authorized.  I 
have  no  quarrel  with  this  conclusion.  The  use  of 
the  land  under  the  lease  is  the  dominant  use.  How- 
ever, the  right  is  subject  to  the  qualification  that 
it  must  be  reasonably  necessary  for  the  ]Jurpose 
of  developing  and  producing  the  oil  and  gas  de- 
j:)osits.  The  question  whether  it  is  or  not  is  one 
of  fact. 

Most  of  the  other  alleged  violations  by  lessees 
fall  within  the  province  covered  by  the  operating 
regulations  of  the  Geological  Survey,  30  CFR  221, 
and  section  2  (p)  and  (q)  of  the  lease.  The  proper 
procedure  when  the  Bureau  of  Land  Management 
learns  of  any  apparent  violation  of  this  type  would 
appear  to  be  to  call  it  to  the  attention  of  the  ap- 
propriate official  of  the  Geological  Survey.  Where 


1864 


Department  of  the  Interior 


August  26,   1959 


property  of  a  grazing  lessee  is  injured  or  destroyed 
that  lessee  probably  could  maintain  an  action  in 
damages  unless  payment  is  made  pursuant  to  sec- 
tion 2  (p)  of  the  lease.  A  grazing  lessee  has  no 
legal  right  to  compensation  for  injury  to  the  sur- 
face, including  native  forage  by  any  operations  of 
the  oil  and  gas  lessee  conducted  in  conformity 
with  the  terms  of  the  lease  and  the  operating 
regulations. 

Edmund  T.  Fritz, 

Deputy  Solicilur. 


Restricted   Funds— The   Estate   of 
Taylor  Greenleaf 


November  2,   1959. 

Hon.  Carl  Albert 
Member  of  Congress 
McAlester,  Oklahoma 

Dear  Mr.  Albert: 

This  acknowledges  the  letter,  dated  October  1.5, 
1959,  signed  by  you  and  Congressman  Edmondson, 
enclosing  copies  of  other  correspondence  regarding 
the  estate  of  Taylor  Greenleaf,  a  deceased  full- 
blood  Creek  Indian. 

Distribution  of  the  restricted  funds  belonging  to 
the  above  estate,  as  well  as  consideration  of  a 
claim  against  that  estate  filed  by  W.  S.  Sessions, 
have  been  withheld  because  of  the  relationship 
of  such  matters  to  the  suit  entitled  W.  S.  Sessions  v. 
Paul  L.  Fichinger,  Civil  No.  4499,  in  the  United 
States  District  Court  for  the  Eastern  District  of 
Oklahoma.  That  suit  was  instituted  against  the 
named  defendant,  an  Area  Director  of  the  Bureau 
of  Indian  Affairs,  for  statements  alleged  to  have 
been  made  by  him  in  connection  with  the  above 
claim  of  W.  S.  Sessions  against  the  estate  of  Taylor 
Greenleaf,   who  appears  to  have  died  intestate. 

You  cjuote  from  a  letter  written  by  Mr.  Harold 
M.  Shultz,  Jr.,  a  representative  of  this  office  at 
Muskogee,  Oklahoma,  regarding  .Section  3  (a)  of 
the  act  of  August  4,  1947  (61  Stat.  731).  While 
that  section  gave  to  the  State  courts  of  Oklahoma 
exclusive  jurisdiction  in  probate  matters  arising 
under  section  1  of  the  act  of  June  14,  1918  (40 
Stat.  606) ,  there  is  nothing  in  that  .section  which 
can  be  regarded  as  an  intention  to  interfere  with 
or  limit  the  Secretary  of  the  Interior's  supervisory 
control  over  restricted  property.  In  fact,  we  have 
regarded  the  language  of  Section  5  of  the  1947  act 
as  vesting  in  the  Secretary  full  supervisory  authority 
and  discretion  over  the  expenditure  of  all  restricted 
funds.  That  particular  section  reads  as  follows: 


"Sec.  5.  That  all  funds  and  securities  now 
held  by,  or  which  may  hereafter  come  under 
the  supervision  of  the  Secretary  of  the  Interior, 
belonging  to  and  only  so  long  as  belonging  to 
Indians  of  the  Five  Civilized  Tribes  in  Okla- 
homa of  one-half  or  more  Indian  blood,  en- 
rolled or  unenrolled,  are  hereby  declared  to  be 
restricted  and  shall  remain  subject  to  the  juris- 
diction of  said  Secretary  imtil  otherwise  pro- 
vided by  Congress,  subject  to  expenditure  in 
the  meantime  for  the  use  and  benefit  of  the  in- 
dividual Indians  to  whom  such  funds  and  .se- 
curities belong,  under  such  rides  and  regida- 
tions  as  said  Secretary  may  prescribe." 

We  have  consistently  followed  the  above  inter- 
pretation of  the  various  provisions  of  the  act  of 
August  4,  1947,  supra.  It  is  our  view  that  such  an 
interpretation  is  correct,  and  we  see  no  impelling 
basis  upon  which  to  present  the  matter  to  the 
Attorney  General  for  an  opinion.  Moreover,  the 
circumstance  that  the  decedent,  Taylor  Greenleaf, 
may  have  left  some  heirs  who  are  not  of  the 
restricted  class,  i.e.,  of  one-half  or  more  Indian 
blood,  does  not  subject  his  restricted  estate,  as  such, 
to  administration  proceedings  in  the  State  probate 
court,  or  to  the  allowance  of  a  claim  in  those  pro- 
ceedings against  the  restricted  estate. 

A  letter,  identical  with  this  one,  is  being  sent  to 
Congressman  Ed  Edmondson,  Muskogee,  Okla- 
homa. However,  the  enclosures  transmitted  with 
your  joint  letter  of  October  15  are  returned  to  you 
herewith. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


Exchange  of  Land  Purchased 
BY  Blackfeet  Tribe 


November  20,  1959. 


Memorandum 


To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:  Exchange  of  land,  purchased  by  Black- 
feet  Tribe  with  proceeds  of  fimds  in 
treasury  of  such  tribe,  for  piuposcs  of 
consolidating    tribal   holdings 

From  the  attached  correspondence  it  appears 
that  the  Blackfeet  Tribe  has  acquired  "in  fee" 
about  24,000  acres  of  land  within  the  boundaries 
of  the  Blackfeet  Reservation  by  transactions  in 
which  the  United  States  did  not  participate.  The 
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Blackfeet  Tribal  Council  has  inquired  whether  a 
portion  of  this  land  can  be  exchanged  for  other 
land  without  the  approval  of  the  United  States. 
Article  VII,  Section  2,  of  the  Blackfeet  Constitu- 
tion provides  that  ".  .  .  all  lands  which  may  here- 
after be  acquired  by  the  Blackfeet  tribe  .  .  .  shall 
be  held  as  tribal  lands.  .  .  ."  As  we  interpret  this 
provision,  lands  to  which  the  Blackfeet  Tribe  has 
fee  title  are  subject  to  the  same  restrictions  against 
alienation  as  are  imposed  on  lands  held  in  trust 
for  the  tribe  by  the  United  States.  An  exchange 
is  a  type  of  alienation. 

It  is  our  opinion  that  the  approval  of  the  Sec- 
retary of  the  Interior  is  required  before  any  of  the 
lands  now  held  by  the  Blackfeet  Tribe  may  be 
exchanged  for  other  lands,  and  that  absent  fiuther 
legislation  such  approval  may  only  be  given  in  the 
case  of  a  voluntary  exchange  of  land  of  equal 
value  needful  for  the  proper  consolidation  of  In- 
dian  lands. 

The  Blackfeet  Tribe  was  reorganized  by  the 
adoption  of  a  Constitution  and  Bylaws  pursuant 
to  section  16  of  the  Act  of  June  18.  1934,  48  Stat. 
987,  25  U.S.C.  476.  Section  4  of  that  Act  provides 
that  the  Secretary  of  the  Interior  may  "authorize 
voluntary  exchanges  of  land  of  equal  value  .  .  . 
whenever  such  exchange,  in  his  judgment,  is  ex- 
pedient and  beneficial  for  or  compatible  with  the 
proper  consolidation  of  Indian  lands.  .  .  ."  (25 
U.S.C.  464.)  (See  Memos.  Sol.,  I.D.,  Mar.  22,  1935, 
and  Feb.  3,  1937.)  When  this  section  is  invoked, 
it  is  clear  that  Secretarial  approval  is  required. 
From  the  correspondence  submitted,  it  appears 
that  the  action  proposed  might  properly  be  car- 
ried out  under  section  4,  supra. 

The  exact  language  involved  reads  as  follows: 

"Except  as  herein  provided,  no  sale,  devise, 
gift  or  exchange  or  other  transfer  of  restricted 
Indian  lands  *  *  *  shall  be  made  or  approved 
*  *  *."  (Sec.  4,  48  Stat.  985.)  (Underlining 
supplied) 

Therefore,  the  question  is  immediately  pre- 
sented as  to  whether  or  not  tribal  lands  of  the 
Blackfeet  Indian  Tribe,  the  title  to  which  is  held 
"in  fee,"  and  located  within  the  boundaries  of  a 
reservation,  come  within  the  definition  of  the  term 
"restricted   Indian   lands." 

The  courts  have  recently  held  that  lands  pur- 
chased in  fee  by  the  Tuscarora  Indian  Nation  are 
subject  to  the  provisions  of  25  U.S.C.  177,  which 
is  a  long  existing  part  of  the  original  Indian  Inter- 
course Statute,  restricting  the  alienation  of  lands 
or  interests  in  lands  of  an  Indian  tribe  without 
authorization  by  the  United  States.  In  the  recent 
case    of    Tuscarora    Indian    Nation    v.    New    York 


Power  Authority,  257  F.  (2d)  885,  the  court  held 
in  this  connection  that  "it  makes  no  difference 
how  title  to  the  land  may  have  been  acquired  by 
the  tribe."  Accord,  Tuscarora  Indian  Nation  v. 
r.P.C,  265  F.  (2d)  338.  See  also  memorandum 
opinion  of  May  14,  1900,  by  Assistant  Attorney  Gen- 
eral Van  Devanter  to  Secretary  of  the  Interior. 

Following  this  doctrine,  we  must  conclude  that 
tribal  lands  of  the  Blackfeet  Tribe,  no  matter  how 
acquired,  are  restricted  lands  and  such  lands  could 
not  be  alienated,  even  in  exchange  for  other  land, 
without  the  approval  of  the  Secretary  given  under 
the  specific  authorization  of  statute. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


Eligibility  of  Landowners  to  Purchase 

Additional  Crow  Lands  as  Provided  in 

Section  2,  Act  of  June  4,   1920 


December  7,  1959. 


Memorandum 


To:  Commissioner   of   Indian    Affairs 

From:        Solicitor 

Subject:  Eligibility  of  landowners  to  purchase 
additional  Crow  lands  as  provided  in 
Section  2,  Act  of  June  4,  1920 

This  relates  to  your  proposed  letter  to  the  Bill- 
ings Area  Director  answering  his  request  for  review 
and  comments  by  the  Bureau  on  his  memorandum 
to  the  Superintendent,  Crow  Agency  on  April  28, 
1959.  The  memorandum  rejected  the  bid  of  Jo 
Annette  Hammond  because  she  was  eligible  under 
Section  2,  Act  of  June  4,  1920,  41  Stat.  751,  to  pur- 
chase additional  grazing  land  within  the  Crow  Res- 
ervation boundaries.  The  memorandum  also  ad- 
vised that  the  bidder  xuould  be  eligible  to  purchase 
additional  agricultural  land  pursaunt  to  the  1920 
act,  supra.  The  facts  show  that  the  bidder,  prior 
to  the  bid,  owned  1,435.08  acres  of  grazing  land 
and   160  acres  of  agricultural  land. 

It  appears  from  the  pro{X)sed  letter  that  the 
Billings  Field  Solicitor  prepared  an  opinion  on 
May  23,  1957,  for  the  Area  Director  construing 
Section  2.  The  conclusions  contained  in  the  Area 
Director's  letter  to  the  Superintendent  of  the  Crow 
Agency,  supra,  are  in  accord  with  the  Field  Solici- 
tor's opinion. 

The  record  shows  that  the  Bureau  accepted  the 
Field  Solicitor's  views  by  letter  of  June  5,  1957,  but 
that  no  request  was  made  at  that  time  for  any  legal 
review  of  the  opinion  by  this  office.  Our  files  indi- 
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cate  that  no  copy  of  the  Field  Soliticor's  opinion 
was  received  by  the  Solicitor's  Office.  Therefore, 
review  of  the  legal  principles  set  forth  in  the 
Field  Solicitor's  opinion  is  one  of  first  iaupression. 
We  believe  that  the  first  sentence  of  Section  2, 
Act  of  June  4,  1920,  supra,  is  clear  and  unambigu- 
ous and  requires  a  conclusion  that  since  the  bidder 
owns  grazing  land  above  the  ceiling  acreage  she  is 
disqualified  from  acquiring  additional  Crow  agri- 
cultural land.  The  sentence  in  question  reads  as 
follows: 

"No  conveyance  of  land  by  any  Crow  Indian 
shall  be  authorized  or  approved  by  the  Secre- 
tary of  the  Interior  to  any  person,  company, 
or  corporation  who  owns  at  least  six  hundred 
and  forty  acres  of  agricultural  or  one  thousand 
two  hundred  and  eighty  acres  of  grazing  land 
within  the  present  boundaries  of  the  Crow  In- 
dian Reservation,  nor  to  any  person  who,  with 
the  land  to  be  accpiired  by  such  conveyance, 
would  become  the  owner  of  more  than  one 
thousand  two  hundred  and  eighty  acres  of 
agricultural  or  one  thousand  nine  hundred  and 
twenty  acres  of  grazing  land  within  said  res- 
ervation.  .  .   ." 

The  disqualification  of  Jo  Annette  Hammond  as 
an  eligible  purchaser  does  not  extend  only  to  the 
acquisition  of  additional  grazing  land  but  covers 
both  classes  of  land.  It  follows  therefore  that  the 
Field  Solicitor's  opinion  of  May  23,  1957,  is  over- 
ruled in  this  regard.  Moreover,  we  agree  with 
the  explanation  contained  in  your  proposed 
letter  that  the  Field  Solicitor's  opinion  conflicts 
with  the  SoHci tor's  Opinion  D-48159,  dated  Au- 
gust 17,  1920,  and  the  Solicitor's  Opinion  is  con- 
trolling. 

We  return  the  proposed  letter  to  the  Area  Di- 
rector since  we  cannot  join  in  your  "concurrence  " 
with   the  Field  Solicitor's  opinion. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


Status  of  TrrLE  to  Lands  Reserved  for 

School  and  Agency  Purposes  on  Former 

Kiowa,  Comanche  and  Apache  Indian 

Reservation,  Western  Oklahoma 


67  I.D.   10 
M-36510 
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Indian  Lands:  Ceded  Lands— Withdrawals  and 
Reservations:  Effect  of— Statutory  Construction: 
Generally 


\  statute  which  purports  to  ratify  a  cession  agree-  , 
ment  by  which  Indian  tribes  "*  *  *  hereby 
cede,  convey,  transfer,  relinquish  and  surrender 
forever  without  any  reservation,  express  or  im- 
plied, *  *  *"  operates  to  extinguish  completely 
the  Indian  title  to  the  lands  involved;  and  a  sub- 
sequent reservation  of  a  portion  of  those  lands 
by  the  Secretary  of  the  Interior  for  school  and 
agency  purposes  for  the  benefit  of  the  Indians 
does  not  revest  title  in  the  tribes. 

Indian  Reorganization  Act— Withdrawals  and  Res- 
ervations:   Revocation   and  Restoration 

The  authority  provided  by  section  3  of  the  Indian 
Reorganization  Act  to  restore  lands  to  tribal 
ownership  extends  to  former  tribal  lands  of  an 
Indian  reservation  where,  by  legislation  enacted 
subsec|uent  to  the  extinguishment  of  Indian 
title,  a  tribal  interest  has  been  created  in  the 
proceeds  derived  from  the  sale  of  such  lands. 

Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:  Status  of  title  to  lands  reserved  for  school 
and  agency  purposes  on  the  former  Ki- 
owa, Comanche,  and  Apache  Indian  Res- 
ervation, Western  Oklahoma 

You  have  retjuested  an  opinion  on  the  title  status 
of  school  and  agency  lands  located  within  the  for- 
mer Kiowa,  Comanche,  and  Apache  Indian  Res- 
ervation in  Western  Oklahoma.  The  lands  in  ques- 
tion are  listed  in  a  schedule  upon  which  the  Sec- 
retary of  the  Interior  endorsed  his  approval  June 
20,  1901.  This  schedule  appears  in  Volume  4,  p.  2, 
Srhedule  of  Allottnents,  Kiowa,  Comanche  ir 
.Apache,  Oklahoma,  of  the  land  records  of  the 
Indian  Bureau.  The  schedule  shows  that  the  lands 
were  set  aside  to  meet  the  administrative  needs  of 
the  Department  for  agency,  school,  cemetery  and 
like  purposes.  We  understand  that  the  need  for 
certain  of  the  school  and  agency  sites  no  longer 
exists  and  the  Bureau  of  Indian  Affairs  now  wishes 
to  dispose  of  them.  In  our  analysis  of  this  matter, 
the  administrative  sites  set  aside  for  school,  school 
farm,  cemetery,  agency  and  other  similar  uses  are 
categorically  referred  to  as  school  and  agency  lands. 

For  the  reasons  set  forth  below,  we  conclude: 

I.  The  United  States  is  vested  with  a  fee  simple 
title  to  the  school  and  agency  lands  under  con- 
sideration by  virtue  of  section  6,  act  of  June  6, 
1900,  31  Stat.  672,  676. 
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II.  (a)  The  sale  ot  the  school  and  agency  lands 
no  longer  needed  tor  administrative  purposes  is 
governed  solely  by  the  provisions  of  section  17,  act 
ot  June  30,  1913,  38  Stat.  77,  92,  and  sales  may  be 
made  only  in  the  manner  prescribed  therein. 

(b)  This  act  did  not  divest  the  United  States 
ot  its  fee  simple  title  to  these  lands  but  merely 
provided  that  the  Indians  receive  the  benefits  of 
any  proceeds  in  excess  of  $1.25  an  acre. 

III.  The  title  status  of  the  school  and  agency 
lands  was  not  judicially  determined  for  the  purpose 
ot  deciding  the  claim  filed  before  the  Indian  Claims 
Commission  in  Kioioa,  Cornanclie,  and  Apache 
Tribes  v.  United  Slates,  Docket  No.  32.  Additional 
compensation  was  awarded  the  tribes  for  the  lands 
actjuired  by  the  United  States  under  the  act  of 
June  6,  1900,  but  no  further  payment  for  the  school 
and  agency  lands  was  considered  because  the  peti- 
tion filed  on  behalf  of  the  tribe  Ijefore  the  Indian 
Claims  Commission  did  not  request  compensation 
for  those  lands. 

IV.  Title  to  the  school  and  agency  lands  that  are 
no  longer  needed  for  the  purpose  for  which  they 
were  reserved  may  be  restored  to  tribal  ownership 
in  accordance  with  the  provisions  of  section  3  of 
the  Indian  Reorganization  .Act  of  June  18,  1934. 
48  Stat.  984,  25  U.S.C.  463. 


I. 


The  United  States,  pursuant  to  section  6,  act 
of  June  6,  1900,  in  terms  of  cession,  acquired  title 
to  the  lands  upon  whicii  the  school  and  agency 
sites  were  established  from  the  Kiowa,  (Jomanche 
and  Apache  Tribes.  Article  I  of  section  6  provides 
that  the  tribes  "*  *  *  hereby  cede,  convey,  trans- 
fer, relincjuish  and  surrender  forever  without  any 
reservation,  express  or  implied  *   *   *." 

To  determine  the  title  status  of  these  ceded 
lands  involves  the  question  of  whether  the  ex- 
tinguishment of  Indian  title  was  total  and  absolute 
or  whether  an  equitable  interest  was  retained  by 
the  tribes.  In  other  cases  involving  the  extinguish- 
ment of  Indian  title  the  courts  have  observed  that 
the  question  whether  the  United  States  acquired 
an  absolute  fee  title  or  became  a  trustee  for  the 
Indians  as  a  consequence  of  the  tribe's  retained 
interest  in  the  lands  must  depend  in  each  case 
upon  the  express  provisions  contained  in  the  in- 
struments evidencing  the  terms  of  the  cession  or 
transfer.  Minnesota  v.  Hitchcock,  185  U.S.  373 
(1902)  ;  Mille  Lac  Band  of  Chippewa  Indians  v. 
United  States,  229  U.S.  398  (1913)  ;  Ash  Sheep  Co. 
V.  United  States,  252  U.S.  159  (1920);  Gila  Rivei 
Pima  Maricopa  Indian  Com.  v.  United  States,  140 
F.  Supp.  776  (Ct.  CI.  1956)  ;  and  see  42  C.J.S.  710, 
sec.  37. 


The  Supreme  Coiut  had  occasion  to  consider 
the  act  of  June  6,  1900,  in  the  case  of  Lone  Wolf 
v.  Hitchcock,  187  U.S.  553  (1903).  It  was  there 
decided  that  the  United  States  had  technically  ac- 
quired title  from  the  Kiowa,  Comanche,  and 
Apache  Tribes  by  the  legislation  itself  because 
that  legislation,  although  purporting  to  ratify  a 
cession  agreement,  had  substantially  changed  the 
agreement  which  had  been  negotiated  by  the  so- 
called  Jerome  Commission  (25  Stat.  980,  1005), 
and  tribal  representatives  in  October  1892  (see 
United  States  v.  Kiowa,  Comanche,  and  Apache 
Tribes,  163  F.  Supp.  603,  607  (1958)  for  descrip- 
tion of  those  changes)  .  and  tor  the  further  reason 
that  the  requirements  ot  Article  XII  of  the  Medi- 
cine Lodge  Treaty  of  1867  (15  Stat.  581,  585) 
were  not  met.  The  Court  ruled  that  the  plenary 
power  of  Congress  over  the  Indian  Fribes  and 
tribal  property  could  not  be  limited  by  treaties  or 
subsequent  agreement  so  as  to  prevent  repeal  or 
amendment  by  a  later  statute. 

The  principle  is  now  well  established  that  In- 
dian tribes  are  regarded  as  dependent  nations,  and 
that  treaties  and  agreements  with  them  have  been 
looked  upon  not  as  contracts  but  as  public  laws 
which  could  be  changed  at  the  will  ot  the  United 
States.  Choate  v.  Trapp,  224  U.S.  665,  671  (1912)  ; 
United  States  v.  Seminole  Nation,  299  U.S.  417, 
428  (1937).  Thus,  in  the  act  of  June  6,  1900,  the 
United  States  actjuired  these  lands  upon  its  own 
terms  and  conditions  without  the  consent  ot  the 
Indians. 

In  Lone  Wolf  v.  Hitchcock,  supra,  the  act  of 
June  6,  1900,  was  held  to  be  constitutional  and  it 
was  observed  that  the  statute  dealt  with  the  dis- 
position of  tribal  property  and  purported  to  give 
an  adequate  consideration  for  the  surplus  lands  not 
allotted  the  Indians  or  reserved  for  their  benefit. 
The  nature  of  the  relationship  existing  between 
the  Indians  and  the  Government  was  described  by 
the  Court  as  a  guardian-ward  relationship,  but  in 
the  absence  of  some  language  in  the  act  ot  June  6, 
1900,  spelling  out  that  relationship  such  appella- 
tion would  appear  to  mean  only  that  the  relation- 
ship between  the  Indians  and  the  Government  is 
similar  to  or  resembles  such  a  legal  relationship. 
See  Gila  River  Prima-Maricopa  Indian  Com.  v. 
United  States,  supra;  The  Sioux  Tribe  of  Indians 
V.  United  States,  146  F.  Sirpp.  229    (Ct.  CI.  1956) . 

By  the  terms  ot  the  act  of  June  6,  1900,  the 
United  States  covenanted  to  pay  to  the  tribes  the 
sum  of  12,000,000  as  the  cash  consideration  for  the 
cession  of  territory  and  relinquishment  of  Indian 
title  and  such  payment  was  not  contingent  upon 
the  sale  of  the  ceded  lands  (Article  VI)  .  A  provi- 
sion for  an  allotment  in  severalty  to  each  individ- 
ual   tribal    member    (Article   II)  ,   and   a   provision 
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to  select  and  set  aside  480,000  acres  ol  grazing  land 
to  be  used  in  common  by  the  tribes  (Article  III) , 
and  the  aforementioned  cash  consideration,  rep- 
resented the  entire  consideration  to  be  paid  to  the 
Indian  tribes  under  the  act.  See  Oklahoma  v. 
Texas,  258  U.S.  574,  592  (1921).  No  specific  pro- 
vision in  the  act  required  that  these  school  and 
agency  lands  be  set  aside  for  the  benefit  of  the 
Indians  whereas,  in  contrast  thereto,  it  was  ex- 
pressly provided  that  the  480,000  acres  of  grazing 
land  be  set  aside  for  tribal  use.  (Article  III.)  The 
act  contains  no  special  procedure  for  setting  apart 
of  lands  to  be  used  for  Indian  school  and  agency 
purposes,  and  the  only  reference  to  such  lands  is 
a  provision  to  the  effect  that  school  and  agency 
lands  would  be  unavailable  for  allotment  (Article 
III) .  The  ceded  lands  of  the  Kiowa,  Comanche, 
and  Apache  Reservation  were  to  be  opened  to 
entry  under  the  homestead  and  townsite  laws  of 
the  United  States   (Article  XI) . 

The  ceded  lands  were  opened  by  Presidential 
Proclamation  [No.  6]  of  July  4,  1901  (32  Stat.  1975, 
1977,  Part  II) ,  save  and  except  for  certain  lands 
including  the  lands  set  aside  for  grazing  purposes, 
the  allotted  lands  and  the  school  and  agency 
lands.  In  three  subsequent  proclamations  (June  23, 
1902,  32  Stat.  2007;  Sept.  4,  1902,  32  Stat.  2026; 
Mar.  29,  1904,  33  Stat.  2340)  ix>rtions  of  the  school 
and  agency  lands  reserved  from  entry  under  the 
Presidential  Proclamation  of  July  4,  1901,  were 
restored  to  the  public  domain  because  they  were 
no  longer  required  for  administrative  use.  These 
three  latter  actions  definitely  show  that  the  ceded 
lands  reserved  for  school  and  agency  jjurposes 
were  considered  to  be  government-owned  lands  of 
the  public  domain  under  the  terms  of  the  act  of 
June  6,  1900,  and  that  by  appropriate  Presidential 
Proclamation  they  could  be  restored  to  the  public 
domain  for  disposition  under  the  appropriate  pub- 
lic land  laws. 

As  stated  in  United  Stales  v.  Myers,  20()  Fed. 
387,  391  (1913),  holding  that  the  Rainy  Moun- 
tain Boarding  School  (a  school  site  listed  in  the 
schedide  of  lands  set  aside  for  administrative  pur- 
poses and  approved  by  the  Secretary  of  the  Inte- 
rior on    June  20,    1901)    was  not  Indian  country: 

"Was  there  any  reservation,  express  or  im- 
plied, incidental  to  the  cession  and  relinquish- 
ment by  these  Indians  by  which  their  title  to 
the  lands  in  question  was  extinguished,  that 
this  or  any  other  land  conveyed  should  be  de- 
voted to  these  purjxjses?  We  can  find  none. 
The  treaty  of  October  31,  1892,  confirmed  by 
act  of  Congress  of  June  6,  1900,  sj>ecified  ex- 
plicitly the  conditions  and  considerations  sub- 
ject to  which  the  conveyance  and  cession  was 


made.  They  are  the  allotment  of  land  in  sev- 
eralty, the  setting  apart  of  480,000  acres  as 
grazing  land,  and  the  payment  of  $2,000,000 
in  the  manner  provided.  For  these  considera- 
tions the  Inctians  'ceded,  conveyed,  transferred, 
relinquished  and  surrendered  forever  and  ab- 
solutely, without  any  reservation  whatever,  ex- 
press or  implied,  all  their  claim,  title  and  in- 
terest of  every  kind  and  character.'  It  would  be 
impossible  to  select  words  operating  more  com- 
pletely to  extinguish  every  vestige  of  Indian 
title,  and  releasing  the  government  more  ab- 
solutely from  every  obligation,  moral  as  well 
as  legal.  In  Article  6  this  purpose  is  made  still 
more  apparent.  It  is  there  said:  'as  a  further 
and  only  additional  consideration  for  the  ces- 
sion of  territory  and  relinquishment  of  title, 
claim,  and  interest  in  and  to  the  lands  as  afore- 
said,' the  United  States  agrees  to  pay  the  |2,- 
000,000  nor  do  we  find  throughout  the  body  of 
the  act  any  provisions  which  operate  to  mcxlify 
these   positive   and   emphatic   declarations." 

More  recently,  in  Tooisgah  v.  United  Slates,  186 
F.  2d.  93,  99,  104  (1950),  it  was  again  observed 
that  the  act  of  June  (i,  1900,  operated  to  extinguish 
the  Indian  tribal  title. 

In  the  case  of  the  Pauniee  Indian  Tribe  of  Okla- 
lioma  V.  United  States,  109  F.  Supp.  860,  906,  910 
(Ct.  CI.  1953)  ,  it  was  contended  by  the  Pawnee 
Tribe  that  lands  reserved  for  school  and  agency 
purposes  remained  tribal  property  not  sidjject  to 
allotment  and  not  ceded  to  the  United  States. 
Language  contained  in  the  provisions  under  whicli 
the  United  States  acquired  title  from  the  Pawnet 
Tribe,  the  act  of  March  3,  1893,  27  Stat.  612,  644, 
1  Kapp.  496,  is  nuich  the  same  as  the  language  ap 
pearing  in  the  act  of  June  6,  1900.  The  Court  ol 
Claims  in  the  Pawnee  case  noted,  by  way  of  com 
parison,  that  in  an  agreement  with  the  Nez  Perct 
Indians  and  the  United  States  (28  Stat.  327) .  ii 
was  especially  provided  that  all  of  the  unallotted 
lands  pass  to  the  United  States  save  certain  portions 
excepted  from  the  cession  and  reserved  for  the 
common  use  of  the  tribe  and  that  it  was  further 
provided  in  that  agreement  that  any  of  the  ceded 
lands  pass  to  the  United  States  save  certain  portions 
for  religious  or  educational  work  among  the  mem- 
bers of  the  tribe  might  be  patented  to  the  religious 
organization  for  $3  an  acre.  The  Court  remarkedU 
that  * 


"The  absence  of  any  such  provision  in  the 
Pawnee  agreement  tends  to  indicate  that  all 
unallotted  lands  not  previously  set  apart  for 
tribal  use  passed  to  the  United  States  under 
the    1892  agreement  and  that  the  subseqneiil 
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setting  apart  ot  the  755-acre  tract  was  the 
setting  apart  ot  lands  belonging  to  the  United 
States  so  that  it  was  not  open  to  settlement  but 
was  reserved  for  the  use  ot  the  tribe.  "  (Em- 
phasis  added.) 


Although  the  tract  is  reterred  to  as  "being  reserved 
for  the  use  of  the  tribe"  the  Court  definitely  de- 
cided that  the  land  was  government-owned  and 
obviously  did  not  intend  the  aforequoted  phrase  to 
mean  that  a  tribal  interest  existed  in  the  title  to 
the  tract. 

At  times  some  difficulties  in  interpretation  may 
be  encountered   because   administrative   sites  have 
been  variously  referred  to  as  reserves  for  the  bene- 
fit of  Indians,  or,  as  in  the  Pawnee  case,  reserves 
for  the  use  of  Indian  tribes.  The  reference  is  ap- 
parently made  because   the  property  was  reserved 
from  allotment,  settlement,  and  sale  to  be  used  by 
the  government  while  performing  Federal  services 
for  Indians,   which   use   is  one  devoted  largely  to 
the  benefit  of   the  Indians.   In    this  regard,    tracts 
used   for   a   particular   purpose   ot  Indian    welfare 
have  been  set  apart  on   tribal   as  well  as  govern- 
M  ment-owned  lands.  It  is  quite  clear,  however,  that 
the  mode  of  use  or  the  purpose  thereof  does  not 
affect  the  title  status  of  the  lands.  In  the  case  of 
'^^  Pawnee  Indian  Tribe  of  Oklahoma  v.  United  States, 
supra,  the  Court  of  Claims  held  that  the  title  to 
"  the  tract  set  aside  for  school  and  agency  purposes 
had    been    ceded    to    the    United    States    by    the 
Pawnee  Tribe,  and  that  the  subsequent  reservation 
or  setting  apart  of  the  lands  for  school  and  agency 
'  purposes  merely  withdraws  such  lands  from  settle- 
ment and  sale  and  does  not  revest  title  in  the  tribe. 
This    comparatively    recent    decision    is    an    im- 
i  portant  aid  in  clarifying  title  questions  concerning 
'  'ceded  Indian  lands,  since  earlier  views  on  the  sub- 
ject of  the   title   status  of  school   and   agency   re- 
serves on  ceded  lands  were  doubtlessly  influenced 
by  an  earlier  decision  in  the  Court  of  Claims,  56 
V  Ct.  CI.  1    (1920)  ,  which  observed  that  the  755-acre 
f  'tract   was    tribally   owned.     (See   Solicitor's  memo- 
I   randum  of  January   30,    1958,   to  the  Secretary  of 
t   the  Interior  on  the  subject  of  the  status  of  title  to 
(  IPawnee  School  and  Agency   lands.) 

An  interpretation  of  the  provisions  of  the  act 
of  June  6,  1900,  applying  the  logic  used  by  the 
I  'Court  in  the  Paivnee  case,  reveals  that  none  of  the 
Kiowa,  Comanche,  and  Apache  Reservation  lands 
affected  by  Article  I  were  excepted  from  the  ces- 
sion, and  that  any  lands  occupied  by  a  religious 
society  or  other  organization  for  religious  and 
educational  work  among  the  Indians  might  be 
patented  to  the  organization  so  long  as  it  is  occu- 
pied and  used  for  such  purp>oses  (Article  III)  . 
Special  provision  was  made  to  allot  each  individ- 


ual member  of  the  tribe  160  acres  out  of  the 
lands  ceded  and  conveyed  (Article  II)  ,  and  to 
select  and  set  aside  from  the  ceded  land  for  the  use 
in  common  ot  said  Indian  tribes  four  hundred 
eighty  thousand  acres  of  grazing  land  (Article 
III) .  The  school  and  agency  lands  were  not  to  be 
set  aside  in  accordance  with  any  provision  ot  the 
act.  Therefore,  under  the  principle  advanced  by 
the  Court  ot  Claims  in  the  Pawnee  case,  it  follows 
that  an  unrestricted  title  to  the  unallotted  land 
not  set  aside  for  the  common  use  of  the  tribes 
passed  to  the  United  States,  and  the  establishment 
of  school  and  agency  sites  on  those  lands  operated 
as  a  setting  apart  of  land  belonging  to  the  United 
States. 

It  seems  clear  from  the  judicial  decisions  here- 
inbefore discussed  and  from  the  express  provi- 
sions ot  section  6  of  the  act  of  }une  6,  1900,  that 
the  Indian  title  was  completely  extinguished  and 
that  the  Kiowa,  Comanche,  and  Apache  Tribes  did 
not  retain  an  equitable  interest  in  the  title  to  the 
school  and  agency  lands.  Further,  the  setting  aside 
of  lands  tor  school  and  agency  purposes  did  not 
affect  the  title  to  the  property.  We  therefore  con- 
dude  that  by  virtue  of  the  provisions  ot  section  6 
of  the  act  of  June  6,  1900,  the  title  acquired  by 
the  United  States  to  the  school  and  agency  lands 
is  unqualified,  unconditional,   and  not  in   trust. 


II. 


Legislation  affecting  all  ot  government  owned 
school  and  agency  sites  was  enacted  when,  by  sec- 
tion 17  of  the  act  of  June  30,  1913,  the  Secretary  of 
the  Interior  was  authorized  to  sell  those  portions  of 
the  school  and  agency  lands  no  longer  needed  for 
administrative  purposes  upon  condition  that  if 
there  were  any  proceeds  in  excess  ot  11.25  per 
acre,  the  excess  was  to  be  deposited  in  the  Ignited 
States  Treasury  to  the  credit  of  the  Kiowa  Agency 
Hospital  4%  Fund. 

The  enactment  reads  as  follows: 

"That  the  Secretary  ot  the  Interior,  in  his 
discretion,  is  authorized  to  sell  upon  such 
terms  and  under  such  rules  and  regulations  as 
he  may  prescribe  the  unused,  unallotted,  im- 
reserved,  and  such  portions  ot  the  school  and 
agency  lands  that  are  no  longer  needed  tor 
administrative  purjwses,  in  the  Kiowa,  Co- 
manche, Apache,  and  Wichita  Tribes  of  In- 
dians in  Oklahoma,  the  proceeds  therefrom, 
less  $1.25  per  acre,  to  be  deposited  to  the 
credit  ot  said  Indians  in  the  United  States 
Treasury,  to  draw  until  further  provided  by 
Congress  four  per  centum  interest,  and  to  be 
known  as  the  Kiowa  Agency  Hospital  Fund,  to 
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be   used   only    for    nuiintenance    ot    said    hos- 
pital:   *   *   *." 

The  record  of  the  Senate  hearings  on  this  legis- 
lation (Hearings  on  H.R.  1917,  the  Indian  Appro- 
priation Bill  for  1914,  Pt.  1,  p.  246,  Before  the 
Senate  Committee  on  Indian  Affairs,  63d  Cong., 
1st  sess.  1913)  contains  an  Interior  Department 
report  at  page  251,  dated  January  30,  1912,  stating 
that  these  school  and  agency  lands  were  the  prop- 
erty of  the  United  States  and  had  comprised  ap- 
proximately 10,313  acres,  but  858.7  acres  had  al- 
ready been  disposed  of  or  provision  for  sale  made 
under  the  authority  of  various  acts  ot  Congress. 
The  report  emphasized  that  the  Kiowa,  Comanche, 
and  Apache  Tribes  had  received  a  nominal  stun, 
approximating  ,|1.25  per  acre,  as  consideration  for 
ceding  title  to  these  lands  and  consecjuently  the 
policy  of  the  Department  of  the  Interior  was  to 
pi'ovide  that  the  original  owner  be  benefited  when 
the  land  was  sold.  The  record  shows  that  this  leg- 
islation was  not  intended  by  the  Congress  to  have 
the  effect  of  a  treaty  stipulation  or  compact  with 
the  tribes  but  was  in  the  nature  of  a  gratuity.  It 
woidd  seem  that  Congress  in  enacting  the  legisla- 
tion recognized  that  the  Ihiited  States  was  not  in 
a  position  to  profit  at  the  expense  of  the  Indians. 
We  conclude,  therefore,  that  the  statute  ditl  not 
alter  the  title  status  of  the  school  and  agency  lands 
but  merely  bestowed  a  gratuity  on  the  Indians  if 
these  lands  were  sold  for  more  than  $1.25  an  acre. 

Section  17  of  the  act  of  June  30,  1913,  has  not 
been  amended  or  repealed  by  subsequent  legisla- 
tion and  consequently  is  still  in  effect  with  respect 
to  sale  of  the  school  and  agency  lands  no  longer 
needed  for  administrative  purposes.  Thus,  Con- 
gress woidd  have  to  enact  further  legislation  to 
authorize  the  Secretary  of  the  Interior  to  sell  these 
lands  in  any  manner  other  than  that  provided  for 
in  said  act.  An  example  of  such  legislation  is  found 
in  ithe  act  of  July  1,  1946,  60  Stat.  348,  356,  which 
provided  for  the  sale  of  320  acres  excess  to  the 
needs  of  the  Ft.  Sill  Indian  School,  with  the  net 
proceeds  of  sale  being  deposited  to  the  credit  of 
the  tribes. 


III. 


On  July  18,  1957,  the  Indian  Claims  Commission 
rendered  its  decision  on  the  claim  presented  in 
Kioiva,  Comanche,  and  Apache  Tribes  of  Indians  v. 
United  States  (Docket  No.  32)  .  The  decision  was 
made  upon  a  rehearing  of  its  final  order  entered 
March  12,  1957  (5  Ind.'ci.  Comm.  96)  .  The  Tribes 
sued  to  obtain  additional  comjaensation  for  the 
lands  which  had  been  ceded  to  the  Unitetl  Stales 
in  the  act  of  June  6,   1900.  The  Commission  held 


that  the  Indians  were  entitled  to  recover  the  dif- 
ference between  the  value  of  the  land  accjuired  on 
June  6,  1900,  and  the  purchase  price  paid  thereof 
on  that  date.  It  was  found  that  the  lands  acquired 
were  worth  $2  an  acre,  whereas  the  Indians  were 
only  paid  about  98.3  cents  an  acre.  In  that  petition 
filed  on  behalf  of  the  tribes,  it  was  alleged  that  the 
school  and  agency  lands  had  never  been  ac(juired 
by  the  United  States  under  the  act  of  Jinie  6,  1900. 
During  the  litigation  the  parties  stipulated  thai  the 
United  States  acquired  2,033,583  acres  by  the  act 
of  June  6,  1900,  and  this  stipulation  was  accepted 
by  the  Commission  as  representing  the  acreage 
upon  which  the  tribes  based  their  claim  for  addi- 
tional compensation.  The  record  shows  the  stipu- 
lation as  follows:  (Agreed  to  and  admitted  as  Pe- 
titioner's Exhibit  102,  June  30,  1953,  Transcript  p. 
577.) 

"*  *  *  The  petitioner  proposed  the  follow- 
ing stipulation  with  respect  to  the  acreage  in- 
volved in  the  litigation:  Gross  acreage  in  the 
Kiowa,  Comanche,  and  Apaclie  reservation, 
2,991,933  acres;  acreage  not  acquired  by  the 
United  States  under  the  Act  of  June  6,  1900; 
I,  allotments  to  individual  Indians,  445,000 
acres;  2,  pasture  lands,  480,000  acres;  Number 
3,  reserved  for  agency,  school,  religious  and 
other  purposes,  10,319  acres;  Number  4,  wood 
jjreserve,  23,040  acres;  making  in  all  total 
acreage  not  acquired  by  the  United  States 
958,350  acres.  The  result  leaves  a  net  acreage 
acquired  by  the  United  States  under  the  Act  of 
June  6,  1900,  of  2,033,583  acres.  It  is  further 
stipulated  that  the  area  of  2,991,933  acres  in- 
t hides  acreage  of  the  original  fort  Sill  Reserva- 
tion of  23,040  acres." 

Although  the  Connnission  accepted  the  stipula- 
tion of  the  parties  and  incorporated  it  verbatim 
in  its  opinion,  the  title  status  of  the  .school  and 
agency  lands  was  not  judicially  determined  thereby 
since  these  lands  were  not  involved  in  the  tribal 
claim  presented  to  the  Intlian  Claims  Commission 
for  adjudication.  Consequently,  the  Indian  Claims 
Commission  was  not  petitioned  to  decide  nor  did 
it  purport  to  decide  whether  further  payment  for 
the  school  and  agency  lands  was  required  by  law. 
(The  Indian  Claims  Commission  Act,  60  Stat. 
1049,  as  amended  25  U.S.C.  70-70w.)  As  for  the 
pleadings  and  stipulation  of  the  parties,  they  man- 
ifestly have  no  legal  significance  in  regard  to  mat- 
ters dehors  the  litigation.  We,  therefore,  conclude 
that  the  title  status  of  the  school  and  agency  lands 
was  not  affected  by  the  claims  litigation  before  the 
Indian  Claims  Connnission  in  Docket  No.  32.  See 
United   States   v.    Kiowa,   Comanche,   and   Apache 


January  15,  1960 


Opinions  of  the  Solicitor 


1871 


Tribes,  163  F.  Supp.  603  (Ct.  CI.  1958)  ,  wherein, 
upon  appeal,  the  above-described  award  made  to 
the  tribes  by  the  Indian  Claims  Commission  was 
affirmed. 


IV. 


The  final  question  to  be  considered  is  whether 
section  3  ot  the  Indian  Reorganization  Act  ol  June 
18,  1934,  48  Stat.  984;  2.5  IJ.S.C.  463  (also  known 
as  the  Wheeler-Howard  Act)  ,  authorizes  restoration 
of  title  to  these  school  and  agency  lands  to  the 
Kiowa,  Comanche,  and  Apache  Tribes.  The  re- 
storation provision  reads  as  follows: 

"*  *  *  The  Secretary  of  the  Interior,  if  he 
shall  find  it  to  be  in  the  pidilic  interest,  is 
hereby  authorized  to  restore  to  tribal  owner- 
ship the  remaining  surplus  lands  of  any  In- 
dian reservation  opened  before  June  18,  1934, 
or  authorized  to  be  opened,  to  sale,  or  any 
other  form  of  disposal  by  Presidential  proc- 
lamation, or  by  any  of  the  public-land  laws  of 
the   United  States:    *    *    *." 

On  September  19,  1934,  the  Secretary  of  the  In- 
terior approved  a  recommendation  by  the  Com- 
missioner of  Indian  Affairs  thereby  directing  a  tem- 
porary withdrawal  of  lands  on  certain  Indian  res- 
ervations until  the  matter  of  their  permanent  res- 
toration under  section  3  of  the  Indian  Reorganiza- 
tion Act  could  be  given  appropriate  consideration. 
54  I.D.  559,  Restoration  of  Lands,  Formerly  Indian. 
To  Tribal  Oivnership.  (See  Solicitor's  memoran- 
dum to  the  Secretary  of  the  Interior,  September  17, 
1934,  advising  that  it  is  doubtful  as  to  the  authority 
of  the  Secretary  to  make  a  temporary  withdrawal 
under  section  3  of  the  Wheeler-Howard  Act,  and 
that  other  authority  could  be  cited  for  withdrawal 
if  the  recommendation  of  the  Commissioner  is  ap- 
proved. See  also,  Sol.  Op.  M-35049,  May  24,  1949.) 

No  sjsecific  reference  in  the  order  of  temporary 
withdrawal  is  made  to  the  subject  school  and  agency 
lands,  but  a  statement  appears  in  the  portion  of 
the  order  containing  the  recommendation  of  the 
Commissioner  of  Indian  Affairs,  54  I.D.  559,  563, 
to  this  effect: 


[The  citation  concerning  the  Kiowa,  Com- 
anche, and  Apache  Reservation  is  the  act  of 
June  5,  1906,  34  Stat.  213,  which  repeals 
Article  III  of  the  act  of  June  6,  1900,  to  the 
extent  that  it  was  required  to  set  aside  480,000 
acres  of  grazing  land  for  tribal  use  and  pro- 
vides for  the  sale  of  that  acreage  plus  a  23,000- 
acre  wood  reserve  (see  41  L.D.  263  for  origin 
of  this  tract)  with  the  money  accruing  there- 
from to  be  placed  to  the  credit  of  the  tribes  in 
the  United  States  Treasury.] 

"It  is,  therefore,  recommended  that  all  un- 
disposed-of  lands  of  the  Indian  reservations 
named  above  that  have  been  'opened,'  or  au- 
thorized to  be  'opened'  to  sale,  entry  or  any 
other  form  of  disposal  under  the  public  land 
laws,  or  which  are  subject  to  mineral  entry 
and  disposal  under  the  mining  laws  of  the 
United  States,  with  the  exception  of  areas  in- 
cluded in  reclamation  projects,  be  temporarily 
withdrawn  from  disposal  of  any  kind,  subject 
to  any  and  all  existing  valid  rights,  until  the 
matter  of  their  permanent  restoration  to  tribal 
ownership,  as  authorized  by  section  3  of  the  Act 
of  June  18,  1934,  supra,  can  be  given  appro- 
priate consideration.  The  intention  is  to  with- 
draw only  lands  the  proceeds  of  which,  if  sold, 
would  be  deposited  in  the  Treasury  of  the 
United  States  for  the  benefit  of  the  Indians. 
In  the  event,  it  is  found  that  there  are  lands  of 
other  reservations  that  should  have  been  in- 
cluded in  this  proposed  withdrawal,  appro- 
priate recommendation  will  be  made  to  have 
the  withdrawal  extended  to  embrace  such 
lands.  " 

By  Secretarial  Order  of  December  16,  1946,  cer- 
tain land  susceptible  to  sale  under  the  act  of  June 
30,  1913  (an  unused,  unallotted,  and  unreserved 
tract,  rather  than  school  and  agency  lands)  was 
restored  to  ownership  of  the  Kiowa,  Comanche,  and 
Apache  Tribes.  The  Solicitor  had  advised  the  Secre- 
tary on  October  9,  1945  (M-33936)  that  the  title  to 
the  land  which  was  acquired  by  the  United  States 
in  an  unrestricted  status  under  section  6  of  the  act 
of  June  6,  1900,  could  be  restored  to  the  tribes  for 
the  reason  that: 


"If  there  are  lands  on  any  of  the  reservations 
named,  other  than  the  areas  covered  by  the 
said  citations,  that  were  'opened,'  and  for 
which  the  Indians  receive  the  proceeds  when 
disposed  of,  it  is  intended  that  they  be  in- 
cluded in  the  withdrawal.  Areas  within  regu- 
larly authorized  reclamation  projects  are  to 
be  excepted." 


"The  1934  order  of  withdrawal  speaks  of  an 
'intention  to  withdraw  only  land  the  proceeds 
of  which,  if  sold,  would  be  deposited  in  the 
Treasury  of  the  United  States  for  the  benefit 
of  the  Indians  *  *  *.'  The  1913  act,  supra, 
provides  for  the  allocation  to  the  Indians,  not 
of  the  entire  proceeds  of  sale,  but  only  the  ex- 
cess above  $1.25  per  acre.  Whether  land,  part 
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oi  tlie  proceeds  of  ^^•hose  sale  may  accrue  to 
die  benefit  of  the  Indians,  is  as  a  matter  of  law- 
encompassed  within  the  language  quoted  from 
the  order  is  a  difficult  question  to  decide.' ' 

"However,  I  do  not  believe  it  is  necessaiy 
now  to  decide  that  question.  Under  section  3 
of  the  'W'heeler-Howard  Act,  supra,  the  Secre- 
tary had  tlie  power  to  withdraw  this  lot  and 
any  other  lands  in  the  same  category.  Conse- 
quently,  the  problem  is  really  one  of  policy. 
If  it  is  determined  as  a  matter  of  policy  that 
this  or  any  other  such  land  should   be  with- 
drawn, then  an  unambiguous  order  or  orders 
of   withdrawal    slioidd    be    promulgatetl.    If   a 
conuary  determination  is  made,  then  the  en- 
tire question  of  the  status  of  this  land  with 
reference    to    the    public    land    laws    may    be 
resubmitted    for   consideration    by    this   office. 
The    lands    that    ha\e    been    restored    to    triljal 
ownership   under  section   3  of  the    1934  act  have 
generally  been  lands  which  had   theretofore  been 
ceded  bv  Indian   tribes   under   trust   arransrements 
whereby   the  United  States  was  to  sell    the   lands 
and  hold  the  proceeds  of  sale  for  the  benefit  of  the 
tribes.    (See  Sol.  Op.  M-27878.  Mav  20,   1936;   56 
I.D.   300,   344,   June   5,    1938;   Sol.   Op.    M-29616. 
February  19.  1938.)    However,  as  demonstrated  by 
the  restoration  order  of  December   16,    1946,   and 
the  former  Solicitor's  opinion  M— 33936    (October 
9,   1945).  mentioned  above,  section  3  of  the   1934 
act  has  also  been  construed  to  authorize  the  restora- 
tion to  the  Kiowa,  Comanche,  and  Apache  Tribes 
of    their   former   lands   which    are    subject    to   the 
sale  provisions  of  section  17  of  the  act  of  Jime  30, 
1913.  The  rationale  of  the  interpretations  and  the 
administration  by  tlie  Department  of  section  3  of 
the  1934  act  is  that  the  significant  and  controlling 
factor  under  this  legislation  is  the  existence  of  a 
tribal  right  to  proceeds  from  the  sale  of  the  lands 
and  not  the  narrower  question  of  the  existence  or 
absence  of  a  trust  title.   This  interpretation   is  in 
harmony    with    the    language    of    the    act    and    its 
broad   purpose  to  augment    the   tribal   land    base. 
Accordingly,  it  is  our  conclusion  that  the  title  to 
any  of  the  school  and  agency  lands  w4iich  are  found 
to  be   surplus   to   the   needs  for  which   they   were 
reserved   may   be  restored    to  tribal   o^uiership    in 
accordance  with  the  provisions  of  section  3  of  the 
act  of  June  18,  1934. 

Edmund  T.  Fritz. 

Deputy  Solicit  or. 


IS  "This  excludes  the  'militan'.  agency,  school'  and 
similar  lands  refeixed  to  the  beginning  of  this  opinion 
which  qualifS"  as  'remaining  surplus  lands'  of  an  Indian 
reservation  within  the  meaning  of  section  3  of  the 
^Vhceler-Howa^d  Act,  supra,  and  were  unquestionably 
included  in   the  said  withdrawal." 


Authority  to  Sell  and  Lease  Lands  in 
Parker  Townsite 


January  IS,  I960. 


Memorandum 


To:  Regional  Solicitor,  Los  Angeles  Region 

From:        Solicitor 

Subject:  Authority  to  sell  and  lease  lands  in  Par 
ker  Townsite  and  the  control  of  the  Tri 
bal  Council  of  the  Colorado  River  Indiar 
Tribes  thereover 

Thank  you  for  the  information  contained  in  youi 
letter  of  October  29,  1959,  concerning  the  abov« 
subject.  As  you  state,  Parker  Townsite  was  estab 
lishetl  on  June  10,  1908.  by  Secretarial  Order,  pur 
suant  to  the  act  of  April  30.  1908,  35  Stat.  77 
and  regulations  issued  thereimder.  (38  I.D.  123 
107)  A  plat  of  the  townsite  was  approved  Jum 
14.  1909    (Map  No.  6229.  Tube  783). 

The  Act  of  April  30,  190(S.  provided  an  appro 
priation 

".  .  .  to  enable  the  Sea^etary  of  the  Interior 
to  reserve  and  set  apart  lands  for  town-site  pur- 
poses in  the  Yuma  Indian  Reservation,  Cali- 
fornia, and  the  Colorado  River  Indian  Reserva- 
tion in  California  and  Arizona,  and  to  survey, 
plat,  and  sell  the  tracts  so  set  apart  in  such 
manner  as  he  may  prescribe,  the  net  proceeds 
to  be  deposited  in  the  Treasui-y  of  the  United 
States  to  the  credit  of  the  Indians  of  the  reser- 
vation, respectively,  to  be  reimbursed  out  of 
the  funds  arising  from  the  sale  of  the  lands." 
(underscoring  supplied) 

Regulations  issued  August  7,  1909  (38  I.D.  107) 
provided  that  townsites  in  Yuma  and  Colorado 
River  lands  under  the  above  act  "will  be  selected 
and  reserved  by  the  Secretary  of  the  Interior,  and 
will  be  thereafter  surveyed,  approved,  and  dis- 
posed of  in  accordance  with  die  regulations  in  this 
circular  provided  under  section  2381.  U.S.  Rev. 
Stats."  (p.  123).  These  regulations  also  provided 
the  method  for  disf>osition  of  such  section  2381 
townsites,  and  stipulated  that  any  unsold  lot  "will 
thereafter  be  and  remain  subject  to  private  sale, 
and  entry,  for  cash  at  the  appraised  value  of  such 
lot"  (pp.  107,  108)  .  Regulations  for  the  sale,  at  not 
less  than  die  appraisal  value,  of  remaining  unre- 
served and  unsold  lots  in  Parker  were  issued  March 
7.  1918.  Lots  remaining  unsold  were  made  subject 
to  private  entry  for  cash  at  their  appraisetl  value. 
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Following  the  enactment  ot  the  Indian  Reorgani- 
zation Act  of  June  18,  1934,  48  Stat.  984,  which 
included  a  provision  for  the  restoration  to  tribal 
ownership  of  certain  ceded  lands  (sec.  3) ,  an 
order  of  restoration  to  tribal  ownership  of  "all  un- 
disposed of  lands  within  the  Colorado  River  Indian 
Reservation,  including  any  vacant  townsite  lots 
within  said  reservation  subject  to  any  valid  existing 
rights  .  .  ."  was  issued  on  March  8,  1937. 

A  question  was  raised  whether  tliis  order  was  ap- 
plicable to  Parker  Townsite  lots,  and  whether  it 
was  valid  as  to  any  townsite  lots,  in  view  of  pre- 
vious opinions  that  the  establishment  of  a  town- 
site  pursuant  to  legislation  removed  the  townsite 
from  the  category  of  "surplus  lands  on  an  Indian 
Reservation"  and,  also,  in  view  of  the  exception, 
in  section  3  (the  restoration  provision)  .  of  "lands 
within  any  reclamaition  project  heretofore  author- 
ized in  any  Indian  reservation"  (The  Colorado 
River  Reservation  Reclamation  Act  o'f  April  21. 
1904,  sec.  25,  33  Stat.  224,  as  amended,  was  still 
in  effect)  .  It  was,  at  first,  suggested  that  the  1904 
Reclamation  Act  he  repealed  (Memo.  Solicitor  to 
Commissioner  of  Indian  Affairs,  Nov.  24,  1936, 
and  memo,  to  Sol.  Margold,  Feb.  18,  1937) .  Even- 
tually, the  Act  of  August  6,  1939,  ,53  Stat.  1203. 
was  enacted,  to  clear  up  the  doubt,  which  Act 
provided  that: 

".  .  .  the  Secretary  of  the  Interior  be,  and  he 
is  hereby,  authorized  to  sell  at  public  auction 
or  after  publicly  advertising  for  bids,  to  the 
highest  and  best  bidder,  any  unsold  lots  in  the 
townsite  of  Parker,  Arizona:  Provided,  that 
the  said  Secretary  may,  in  his  descretion,  re- 
ject any  or  all  bids  so  received;  .  .  .  ." 

A  further  proviso  was  added,  not  in  the  original 
bill  (Senate  432) ,  which  required  consent  of  "the 
Tribal  Council  of  the  Colorado  River  Indian 
Tribes  of  the  Colorado  River  Reservation"  to  any 
such  sale.  A  section  was  also  added  which  per- 
mitted leasing  by  that  Tribal  Council  of  "vacant, 
unsold  lots  within  the  Townsite,"  with  the  ap- 
proval of  ithe  Secretary  "upon  such  terms  and 
conditions  as  he  may  prescribe,  for  a  term  not  to 
exceed  twenty-five  years,"  with  a  renewal  privilege. 
No  provision  was  made  for  disposal  of  funds  since 
the  purpose  of  this  act  was  merely  to  uphold  the 
validity  and  effectiveness  of  the  previous  Parker 
Townsite  law,  as  is  stated  in  the  Committee  report 
(Sen.  Rept.  809,  76th  Cong.,  1st  sess.).  Another 
result  of  this  measure  was  to  put  the  Indian  Bureau 
in  the  business  of  selling  townsite  lots  in  place  of 
the  Public  Lands  Office,  which  then  had  ithe  facili- 
ties for  the  disposal  of  townsite  lots. 


You  have  stated  that  by  1939  "there  was  standing 
to  the  account  of  the  Colorado  Indian  Resei'vation, 
as  distinguished  from  the  Tribes,  approximately 
$27,000  as  proceeds  from  the  sale  of  these  town- 
site  lots,  together  with  an  additional  $4,400  in- 
terest. .  .  ."  This  fund  still  exists,  in  the  amount 
of  $9,649.43,  and  is  entitled  "Proceeds  of  Town- 
sites,  Colorado  River  Indian  Reservation."  The 
last  defK>sit  was  of  $4,035  in  June  1954.  In  view 
of  the  question  now  raised,  whether  the  Colorado 
River  Indian  Reservation  includes  or  represents 
all  Indians  of  that  reservation,  the  distinction  be- 
tween this  general  account  and  an  account  of  the 
organized  group  must   be  emphasized. 

The  opinion  of  the  Solicitor,  M-36557,  February 
4,  1959,  is  to  the  effect  that  the  General  Leasing  Act 
of  1955  (25  U.S.C.,  sec.  415) ,  which  provides  for 
leasing  "by  the  Indian  owners,  with  the  approval 
of  the  Secretary  of  the  Interior,  '  was  not  intended 
to  "apply  to  the  lands  of  the  Colorado  River  In- 
dian Reservation  until  the  beneficial  ownership 
became  known."  Neither  this  Act  nor  the  specific 
Colorado  River  Reservation  Leasing  Act  of  1955 
affected  the  power  of  the  United  States  to  sell 
Parker  Townsite  lots  and  deposit  the  proceeds  in 
a  fund  for  the  beneficial  owners  as  finally  deter- 
mined, as  provided  in  the  Parker  Townsite  legis- 
lation cited.  The  fact  that  consent  of  the  Tribal 
Council,  the  representatives  of  a  substantial  por- 
tion, if  not  all,  of  the  Indians  of  the  Reservation, 
is  required,  is  the  only  limitation.  The  sale,  itself, 
is  by  the  LInited  States,  not  the  Tribe,  and  is  for 
the  benefit  of  all,  not  merely  the  Tribe. 

The  question  remains  whether  the  unsold  town- 
site  lots  could  be  leased  and  the  proceeds  placed 
to  the  credit  of  "the  Indians  of  the  Reservation," 
as  in  the  case  ot  funds  obtained  from  the  sale 
of  such   lots. 

We  are  informed  that  approximately  one  thou- 
sand vacant  Parker  Townsite  lots  were  included  in 
a  residential  and  development  lease  made  by  the 
Secretary  pursuant  to  the  isnterim  1955  Act  (Act 
of  August  14.  1955,  69  Stat.  725) .  This  lease  was 
canceled  in  May  1958  and  the  lots  are  idle.  In 
addition  several  lots  were  leased  under  the  1939 
act,  which  lots  have  been  improved  with  buildings, 
including  a  motel.  Some  of  these  leases  have  ex- 
pired. To  leave  these  improved  properties  im- 
tenanted  will  result  not  only  in  loss  of  income  but 
in  deterioriation.  Since  the  expiration  of  the  interim 
leasing  Act  on  August  14,  1957,  it  has  been  the 
policy  of  the  Area  Director,  supported  by  an 
opinion  of  the  Associate  Solicitor,  to  re-let  the 
improved  property,  including  these  townsite  lots, 
as  leases  expire,  by  means  of  one  year  permits 
revocable  upon  30  days  notice. 
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While  die  leasing  of  townsite  lots  or  other  land 
on  the  Reservation  by  the  Tribe  is  questionable 
under  the  General  Leasing  Act,  supra,  as  previously 
mentioned  the  1939  Parker  Townsite  Act  specifi- 
cally provided  for  leasing  of  the  townsite  lots  "for 
a  term  not  to  exceed  twenty-five  years"  and  one 
simiJar  renewal  period,  with  Secretarial  approval. 
This  1939  leasing  act  was  special  legislation  deal- 
ing specifically  and  only  with  the  Parker  Townsite 
lots.  In  our  judgment,  it  was  not  repealed  by  the 
general  interim  leasing  act  of  1955  and  remains 
effective  following  the  expiration  of  the  interim 
leasing  authority  provided  by  the  said  1955  act. 
The  income  from  such  lease  would  be  depositetl 
"to  the  credit  of  the  Indians  of  the  reservation," 
as  provided  by  the  original  Parker  Townsite  Act 
of  1908.  The  Secretary  is  authorized  "to  expend 
income  received  from  leases  on  lands  on  the  Colo- 
rado River  Indian  Reservation  (southern  and 
northern  reserves)  for  the  benefit  of  the  Colorado 
River  Indian  Tribes  and  their  members  during 
the  current  fiscal  year,  or  until  beneficial  owner- 
ship of  the  lands  has  been  determined  if  such  de- 
termination is  made  during  the  cunent  fiscal 
year."  (Department  of  the  Interior  Appropriation 
Act  of  June  23,  1959,  73  Stat.  95) 


Edmund  T.  Fritz, 

Deputy  Solicilor. 


Rights  of  Coeur  d'Alene  to  Hunt  on  Land 
No  Longer  in  Indian  Ownership 


to  hunt  on  former  Indian  lands  situated  within 
the  boimdary  of  tlie  reservation.  This  belief  ap- 
parently stemmed  from  a  confusion  of  the  Coeur 
d'Alene  situation  with  that  in  which  rights  were 
reserved  to  the  Yakima  Indians  in  their  treaty 
of  May  29,  1855,  12  Stat.  951.  The  Supreme  Court 
of  the  United  States  interpreted  the  Yakima  Treaty 
in  the  case  entitled  United  States  v.  Winans,  198 
U.S.  371.  It  was  therein  held  that  there  was  re- 
served to  the  Indians  an  exclusive  right  of  fishing 
within  the  reservation  boundaries.  A  right  outside 
of  those  boundaries  was  specifically  reserved  which 
gave  these  Indians  "  'the  right  of  taking  fish  at  all 
usual  and  accustomed  places,'  and  the  right  'of 
erecting  temporary  buildings  for  curing  them.'  The 
contingency  of  the  future  ownership  of  the  lands, 
therefore,  was  foreseen  and  provided  for— in  other 
words,  the  Indians  were  given  a  right  in  the  land 
—the  right  of  crossing  it  to  the  river— the  right  to 
occupy  it  to  the  extent  and  for  the  purpose  men- 
tioned. *  *  *  And  the  right  was  intended  to  be 
continuing  against  the  United  States  and  its  gran- 
tees as  well  as  against  the  State  and  its  grantees." 
This  reserved  right  of  the  Yakima  Indians  was 
further  considered  by  the  Supreme  Court  in  the 
case  entitled  Sampson  Tiilee  v.  State  of  Washington, 
109  P.  (2d)  280,  110  F.  Supp.  979,  315  U.S.  681. 
The  Supreme  Court  in  this  case  said: 


"We  believe  that  such  exaction  of  fees  as  a 
prerequisite  to  the  enjoyment  of  fishing  in 
the  'usual  and  accustomed  places'  cannot  be 
reconciled  with  a  fair  construction  of  the 
treaty.  We  therefore  hold  the  state  statute  in- 
valid as  applied  in  this  case." 


February  23,  1960. 


Hon.  Frank  Church 
United  States  Senate 
Washington  25,  D.C. 


Dear   Senator   Church: 


Under  date  of  November  17,  1959,  acknowl- 
edgment was  made  of  receipt  of  your  letter  of 
November  6,  with  enclosure,  in  regard  to  the  right 
of  Coeur  d'Alene  Indians  to  hunt  on  land  no 
longer  in  Indian  ownership. 

After  a  canvas  of  the  situation,  it  appears  that 
a  belief  existed  among  some  that  an  implied  reser- 
vation was  vested  in   the  Coeur  d'Alene   Indians 


This  right  of  the  Yakima  Indians  exercised  out- 
side of  their  reservation  existed  by  reason  of  the 
specific  treaty  requirements.  No  such  requirements 
are  found  to  exist  in  the  treaty  or  acts  of  Congress 
affecting  the  Coeur  d'Alene  Indians.  These  Indians 
would  have  such  a  right  on  their  own  trust  or 
restricted  Indian  lands  of  the  reservation.  This  re- 
served right,  however,  would  cease  to  exist  when 
the  title  to  the  Indian  land  is  terminated.  Such 
a  right,  however,  does  not  extend  to  lands  out- 
side of  the  reservation  ceded  by  the  Indians  to  the 
United  States. 

The  enclosure  accompanying  your  letter  is  re- 
turned. 


Edmund  T.  Fritz, 

Deputy  Solicitor. 


February  23,  1960 


Opinions  of  the  Solicitor 


1875 


Rights  of  Coeur  d'Alene  Indians  to  Hunt  on 
Land  No  Longer  in  Indian  Ownership 


February  23,  I960. 


Memorandum 


,To:  Regional    Solicitor,    Portland 

From:       Solicitor 

Subject:  Right  of  Coeur  d'Alene  Indians,  to  hunt 
on  certain  patented  land  described  as 
SE14,  Sec.  21,  T.  44  N.,  R.  4  W.,  Boise 
Meridian,  Idaho 

This  is  in  reference  to  your  memorandum  of 
December  2,  1959,  in  regard  to  a  letter  from  a 
Mr.  A.  G.  Thurman  addressed  to  Senator  Frank 
Church  of  Idaho  concerning  hunting  rights  of 
Coeur  d'Alene  Indians. 

I  It  would  appear  from  your  memorandum  that 
Mr.  Thurman  has  been  advised  that  the  Indians 
ihave  the  right  to  hunt  and  fish  on  all  the  lands 
within  the  exterior  boundaries  of  the  Coeur  d'Alene 
Reservation,  regardless  of  the  ownership  status  of 
the  land  at  the  time  of  exercising  such  right,  and. 
further,  that  no  individual  landowner  may  inter- 
fere with  the  exercise  of  this  privilege  provided 
no  unnecessary  damage  is  done   to  the   land. 

Reference  is  made  in  your  memorandum  to 
the  establishment  of  the  Coeur  d'Alene  Indian 
Reservation  by  Executive  Order  of  November  8, 
1873,  the  agreement  of  cession  of  March  26,  1887, 
ratified  by  the  Act  of  March  3,  1891,  26  Stat.  989. 
1026,  1030,  and  the  Act  of  June  21,  1906,  34  Stat. 
335-338.  Under  this  latter  act  the  Secretary  of  the 
Interior  was  directed  to  dispose  of  unallotted  lands 
within  the  reservation.  The  proceeds  derived 
therefrom  to  be  credited  for  the  benefit  and  use  of 
the  tribe.  Pursuant  to  this  direction  the  unallotted 
lands  of  the  reservation  were  subsequently  opened 
to  homestead  entry.  After  the  entryman  met  the 
requirements  of  the  act  the  land  entered  was 
patented  to  him  under  the  Act  of  May  20,  1862. 
12  Stat.  392. 

There  is  nothing  in  the  Executive  Order,  the 
agreement  with  the  Indians,  or  the  1906  Act,  which 
reserves  to  the  Indians  a  right  to  hunt  and  fish  on 
the  ceded  lands  of  their  reservation,  such  as  the 
language  contained  in  the  Yakima  Treaty.  This 
latter  treaty  was  interpreted  in  the  case  entitled 
United  States  v.  Winans,  198  U.S.  371,  384.  The 
Court  in  part  stated: 

"The  right  of  taking  fish  at  all  usual  and 
accustomed  places  in  common  with  the  citi- 
zens of  the  "Territory  of  Washington  and  the 


right  of  erecting  temporary  buildings  for  cur- 
ing them,  reserved  to  the  Yakima  Indians  in 
the  treaty  of  1859,  was  not  a  grant  of  right  to 
the  Indians  but  a  reservation  by  the  Indians  of 
rights  already  possessed  and  not  gianted  away 
by  them.  The  rights  so  reserved  imposed  a 
servitude  on  the  entire  land  relinquished  to 
the  United  States  under  the  treaty  and  which, 
as  was  intended  to  be,  was  continuing  against 
the  United  States  and  its  grantees  as  well  as 
against  the  State  and  its  grantees"  (under- 
.scoring  supplied)  . 

The  extent  of  the  reserved  right  of  the  Yakima 
Indians  was  further  considered  and  dealt  witli  in 
the  case  entitled  Sampson  Tulee  v.  State  of  Wash- 
ington, 109  Pacific  (2d)  280,  110  Fed.  Supp.,  979, 
315  U.S.  681. 

The  implied  reserved  right  dealt  with  in  the 
cases  cited  in  your  memorandum  are  rights  reserved 
to  the  Indians  on  their  reservation  such  as  dealt 
with  in  the  case  entiitled  United  States  v.  Winters, 
207  U.S.  564.  Such  reserved  right,  however,  does 
not  remain  in  the  Indian  after  disposal  of  the  land 
but  goes  with  the  land.  The  court  in  United 
States,  e\  ret.  Ray,  U.S.  Atiy.  v.  Hibner,  et  al., 
27  F.    (2d)    909,  912,  in  part  said: 

"The  status  of  the  water  right  after  it  has 
passed  to  others  by  the  Indians  seems  to  be 
somewhat  different  from  while  such  right  is 
retained  by  the  Indians,  because  the  principle 
invoked  by  the  courts  for  the  protection  of  the 
Indian  as  long  as  he  retains  title  to  his  lands 
does  not  prevail  and  apply  to  the  white  man, 
and  the  reason  for  so  holding  is  that  there  was 
reserved  imto  the  Indians  the  absolute  right  to 
own  and  use  in  their  own  way  the  water  for 
their  lands,  while  the  white  man,  as  soon  as 
he  becomes  the  owner  of  the  Indian  lands. 
is  subject  to  those  general  rules  of  law  govern- 
ing the  appropriation  and  use  of  the  public 
waters  of  the  state,  and  would,  as  grantee  of 
the  Indian  allotments,  be  entitled  to  a  water 
right  for  the  actual  acreage  that  was  under 
irrigation  at  the  time  title  passed  from  the 
Indians,  and  such  increased  acreage  as  he 
might  with  reasonable  diligence  place  imder 
irrigation  which  would  give  to  him,  under  the 
doctrine  of  relation,  the  same  priority  as 
owned  by  the  Indians;  *  *  *." 

The  Supreme  Court  of  Wisconsin  in  the  case 
of  State  V.  Johnson,  249  N.W.  284  (1933),  illus- 
trates the  distinction  to  be  drawn  between  rights 
reserved  liy  the  Indians  to  hunt  and  fish  on  ceded 
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lands  and  the  right  to  hunt  and  fish  on  tormer 
Indian  lands  within  an  Indian  reservation.  That 
case  involved  the  prosecution  of  a  number  of  the 
Bad  River  Band  of  the  Chiippewa  Tribe  for  hunt- 
ing deer  out  of  season  on  fee  patented  lands  within 
the  boundaries  of  the  Bad  River  Reservation.  The 
court  said: 


"*  *  *  But  the  present  action  involves  lands 
fully  patented  to  an  Indian  and  thereafter  sold 
and  conveyed  without  reservation  or  restriction 
to  a  citizen  of  this  state.  As  to  such  lands,  may 
it  be  said  that  they  were  sold  subject  to  an 
implied  convenant  or  condition  that  members 
of  the  Chippewa  Tribe  might  perpetually 
hunt  thereon  without  restriction.  We  think  it 
would  be  unreasonable  so  to  hold.  *  *  *" 
(Underscoring  supplied) 


We  are  aware  of  no  ruling  contrary  to  that  which 
is  implicit  in  the  above  question  from  the  John- 
son case. 

1  he  holding  in  your  memorandum  that  the 
Coeur  d'Alene  Indians  have  reserved  to  themselves 
the  right  to  hiuit  and  fish  on  fee  patented  ceded  In- 
dian lands  is  not  in  accord  with  the  reservation  doc- 
trine established  by  the  courts.  And  since  there  is 
nothing  in  the  Treaty,  agreement,  or  acts  of  Con- 
gress dealing  with  these  Indians  similar  to  the 
reservations  in  the  Yakima  Treaty  there  is  no  re- 
.served  right  vested  in  the  Indians  authorizing  their 
hunting  or  fishing  on  the  land  after  the  land  passes 
out  of  Indian  ownership.  An  examination  of  the 
record  in  the  case  entitled  The  Coeur  d'Alene  Tribe 
of  Indians  v.  United  States  of  America,  before  the 
Indian  Claims  Commission,  decided  December  .S, 
1957,  Docket  81,  shows  no  claim  of  rights,  such 
as  dealt  with  in  your  memorandum,  was  presented 
to  the  Commissioner. 

For  your  further  information  in  connection  with 
this  general  subject,  there  is  enclosed  a  copy  of 
a  letter  of  February  5,  1958,  from  Acting  Secretary 
Hatfield  Chilson  to  Senator  Neuberger,  together 
with  copies  of  Commissioner  Emmons'  letter  of 
October  II,  1957,  to  the  Chairman  of  the  Crow 
Tribal  Coimcil,  and  the  Commissioner's  bulletin 
No.  26  of  March  8,   1 94 1. 


Edmund  T.  Fritz, 

Deputy  Solicitor. 


Probate  oi'  Restricted  Funds  in  State  Courts 

April  11,  19b0. 

Hon.  Carl  Albert 
House  of  Representatives 
Washington  25,  D.C. 

Dear  Mr.  Albert: 

This  resjx>nds  to  your  letter,  dated  April  I, 
I960,  addressed  to  the  Secretary  of  the  Interior, 
in  which  you  referred  to  your  prior  communica- 
tion, dated  October  15,  1959,  regarding  the  estate 
of  Taylor  Greenleaf,  a  deceased  full-blood  Creek 
Indian.  We  expressed  the  opinion  in  our  reply  of 
November  2,  1959,  that  Taylor  Greenleaf 's  re- 
stricted estate,  as  such,  was  not  subject  to  adminis- 
tration proceedings  in  the  State  probate  courts  of 
Oklahoma,  notwithstanding  the  circumstance  that 
some  of  his  heirs  may  not  be  of  the  restricted  class, 
i.e.,  of  one-half  or  more  Indian  blood. 

Since  the  above  conclusions  by  this  office  were 
based  upon  a  consistent,  and  what  we  regard  as  a 
correct,  interpretation  of  sections  3  (a)  and  5  of  the 
act  of  August  4,  1947  (61  Stat.  731),  referred  to 
in  your  recent  communication,  we  did  not  regard 
it  essential  that  our  views  on  that  statute  be  re- 
fened  to  the  Attorney  General  for  his  opinion. 
Moreover,  no  circumstances  are  present  in  the 
Taylor  Greenleaf  case  which  can  be  regarded  as 
an  independent  reason  for  requesting  such  an 
opinion. 

The  position  taken  by  this  office  that  a  claim 
against  the  restricted  estate  of  the  above  decedent 
will  require  adminisitrative  consideration  by  of- 
ficers of  this  Department  was  fully  analyzed  at  the 
time  the  claim  of  W.  S.  Sessions  was  presented.  For 
your  information  in  that  respect  we  are  enclosing 
a  copy  of  the  memorandum,  dated  May  26,  1958, 
which  this  office  sent  to  the  Commissioner  of  In- 
dian  Affairs. 

We  have  kept  in  mind  in  our  consideration  of 
Sections  3(a)  and  5  of  the  act  of  August  4,  1947, 
certain  pertinent  observations  by  Mr.  W.  F. 
Semple,  a  member  of  the  Tulsa,  Oklahoma  Bar, 
who  has  had  many  years  of  experience  with  the 
affairs  of  the  Indians  of  the  Five  Civilized  Triibes, 
and  who  also  played  a  prominent  part  in  connec- 
tion with  legislative  proposals  which  led  up  to 
the  enactment  of  the  1947  act.  We  would  like  to 
quote  a  complete  section  from  Mr.  Semple's  treatise 
"Oklahoma  Indian  Land  Titles  Annotated.  "  pub- 
lished in  1952.  wherein  he  states    (p.  219): 

"Sec.    278.    Exclusive   Jurisdiction    of   Probate 
Does  Not  Include  Trust  Funds  in  Secretary's 
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Hands.— Funds  arising  or  to  arise  from  the 
sale  of  oil  and  gas  from  restricted  lands  or 
other  trust  fimds  continue  to  be  in  the  exclu- 
sive custody  of  the  Secretary  of  the  Interior. 
Nothing  in  the  Act  of  August  4,  1947,  was 
intended  to  interfere  with  the  Secretary's  super- 
visory control  over  restricted  trust  funds. 
"The  1947  Act  (Section  5)  follows  the  general 
scheme  of  the  Act  of  January  27,  1933,  placing 
restrictions  upon  funds  coming  under  the 
supervision  of  the  Secretary  of  the  Interior. 
The  only  difference  in  the  language  in  the 
1947  Act  is  that  these  funds  are  restricted  and 
under  the  jurisdiction  of  the  Secretary  'until 
otherwise  provided  by  Congress'  whereas  in 
the  1933  Act  the  restrictions  are  carried  for- 
ward for  a  period  of  twenty-five  years,  or  until 
April  26,  1956.  There  is  no  difference  in  sub- 
stance in  the  law,  as  Congress  could  change 
the  1933  Act,  as  well  as  this  act.  The  matter 
is,  after  all,  subject  to  the  Congressional  will. 
This  section  negatives  the  idea  that  the  refer- 
ence in  Section  3(a)  to  jurisdiction  of  the  state 
court  to  administer  estates  was  intended  to  give 
the  state  courts  jurisdiction  to  administer  on 
restricted  property.  Under  this  section  re- 
stricted funds  in  the  custody  of  the  Depart- 
ment shall  continue  to  be  beyond  the  juris- 
diction of  the  probate  court  for  administra- 
tion purposes."  (underscoring  added.) 

The  above  writer's  views  comport  with  oiu'  pres- 
ent opinion  of  this  matter,  as  well  as  with  the 
view  we  entertained  when  making  a  report  on  en- 
rolled bill  H.R.  3173,  which  became  the  act  of 
August  4,  1947.  In  that  report,  dated  July  31, 
1947,  we  advised  the  Director  of  the  Bureau  of  the 
Budget  that  Section  3  "is  not  intended  to  confer 
upon  the  State  courts  any  jurisdiction  in  probate 
matters  over  restricted  funds  under  the  control  of 
the  Secretary  of  the  Interior,  as  provided  in  Sec- 
tion 5  of  the  bill."  While  we  respectfully  acknowl- 
edge that  there  are  views  contrary  to  those  of  this 
Department  regarding  the  interpretation  of  the 
1947  act,  we  have  endeavored  by  this  letter  to  ex- 
plain the  basis  for  the  position  we  have  taken  in 
this  matter. 

We  advised  you  in  our  letter  of  November  2, 
1959,  that  further  consideration  of  the  claim  of 
W.  S.  Sessions  against  the  restricted  estate  of 
Taylor  Greenleaf  had  to  be  withheld  at  that  time 
because  of  the  relationship  of  such  matter  to  liti- 
gation then  pending.  The  litigation  has  been  con- 
cluded, and  it  is  now  proposed  to  renew  adminis- 
trative examination  of  the  claimant's  objections  to 
the  disallowance  of  the  claim  from  restricted  funds 


by  the  Area  Director,  Bureau  of  Indian  Affairs, 
Muskogee,  Oklahoma.  The  interested  parties  will 
be  promptly  advised  when  consideration  of  this 
matter  has  been  completed. 

Edmund  T.  Fritz, 

Acting  Solicitor. 


Cancellation  of  Construction  Costs  Under 
Leavitt  Act— Ft.  Belknap  Indian  Reservation 


May  11,  1960. 


Memorandum 


To: 


Mr.  H.  Rex  Lee,  Deputy  Commissioner  of 

Indian  Affairs 
From:        Solicitor 
Subject:     House  Document  501,  72nd  Congress,  2nd 

Session,  dealing  with  cancellations  under 

the  Act  of  July  1,  1932,  47  Stat.  564 

You  have  discussed  with  representatives  of  this 
office  the  subject  matter  of  Assistant  Secretary 
Roger  Ernst's  letter  dated  March  15,  1960,  to 
Senator  Murray,  in  regard  to  the  effectiveness  of 
the  purported  cancellation  of  certain  construction 
costs  under  the  Leavitt  Act  of  July  1,  1932,  47 
Stat.  564,  on  the  Fort  Belknap  Indian  Reservation, 
Montana,  appearing  in  House  Document  501, 
72nd  Congress,  2nd  Session. 

House  Document  501  contains  the  Secretary  of 
the  Interior's  submission  to  the  Congiess  of  Decem- 
ber 15,  1932.  The  Secretary's  report  was  prepared 
after  a  field  study  which  was  made  by  a  special 
committee  appointed  for  that  purpose  with  a  view 
to  proceeding  under  the  Leavitt  Act  of  July  1, 
1932.  That  act  is  quoted  on  page  2  of  the  docu- 
ment. On  page  3  of  the  document  is  listed  a  num- 
ber of  items  which  are  purported  to  be  canceled 
by  the  Secretary  of  the  Interior  under  the  autJiority 
vested  in  him  by  that  act.  Among  other  items 
listed  are  $116,970.00  carried  under  the  heading 
"Tribal  herds"  (reimbursable  from  tribal  funds) . 
There  is  also  listed  as  being  reimbursable  from 
tribal  funds  items  amounting  to  $870,353.53,  under 
the  title  "Roads  and  bridges"  (reimbursable  from 
tribal  funds) .  The  next  category  of  items  listed 
on  that  page  is  under  the  heading  "Irrigation" 
(reimbmsable  from  individuals)  .  The  particular 
item  on  which  you  desire  consideration  is,  in  part, 
the  item  listed  under  Fort  Belknap  Reservation, 
Montana,  amounting  to  $231,476.51.  By  referring 
to  page  18  of  the  House  Document,  under  the  head- 
ing Fort  Belknap  Reservation,  Montana,  you  will 
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note  that  the  recommendation  is  made  to  cancel 
out  all  construction  cost  reimbursable  to  the  gov- 
ernment against  Indian-owned  lands  on  all  units 
except  $20  per  acre  on  the  Milk  River  (including 
White  Bear) ,  and  |15  per  acre  on  Three-Mile 
units,  which  totaled  135,431.67.  The  next  item 
deals  with  operation  and  maintenance  assessments, 
the  cancellation  of  which  is  authorized  by  the  Lea- 
vitt  Act  under  tlie  terms  and  conditions  of  that 
act. 

Specifically,  the  question  is  whether  or  not  cer- 
tain items  incorporated  in  that  report  and  sub- 
mitted to  Congiess  under  date  of  December  15, 
1932,  have  actually  been  canceled.  It  is  recognized 
that  the  mere  submission  of  such  items  to  Congiess 
does  not  result  in  cancellation  of  those  items  even 
though  the  Secretary  of  the  Interior  provides  in 
the  submission  for  their  cancellation,  unless  the 
action  taken  by  him  was  authorized  by  the  Con- 
gressional Act,  as  the  Secretary,  in  the  absence  of 
appropriate  legislation,  is  not  vested  with  the 
authority  to  cancel  reimbursable  obligations  due 
the  Government  of  the  United  States. 

The  authority  of  the  Secretai-y  is  foimd  in  the 
said  Leavitt  Act  of  July  1,  1932.  This  act  vests  in 
the  Secretary  of  the  Interior  the  authority  "to 
adjust  or  eliminate  reimbursable  charges  of  the 
Government  of  the  United  States  existing  as  debts 
against  individual  Indians  or  tribes  of  Indians  in 
such  a  loay  as  shall  be  equitable  and  just  in  con- 
sideration of  all  the  circumstances  under  which 
such  charges  zvere  made."  (underscoring  supplied) 
In  the  absence  of  further  limitations  on  the  author- 
ity, the  action  taken  by  the  Secretary  as  incor- 
p>orated  in  the  document,  with  the  exception  of 
where  tribal  funds  were  involved,  would  have 
been  final  and  conclusive.  In  this  statute,  however, 
h  is  provided: 

"*  *  *  That  the  collection  of  all  construction 
costs  against  any  Indian  owned  lands  within 
any  Government  irrigation  project  is  hereby 
deferred,  and  no  assessments  shall  be  made  on 
behalf  of  such  charges  against  such  lands  until 
the  Indian  title  thereto  shall  have  been  extin- 
guished, and  any  construction  assessments 
heretofore  levied  against  sucli  lands  in  accord- 
ance with  the  provisions  of  section  386  of  this 
title,  and  uncollected,  are  hereby  canceled." 

This  action  of  the  Congress  eliminated  from 
further  consideration  the  matter  dealing  with  the 
construction  cost  of  an  iiTigation  project  for  as 
long  as  the  lands  remained  in  Indian  ownership. 
The  Congress  specifically  deferred  for  such  period 
of  Indian  ownership  of  the  land  the  collection  of 


all  costs  for  the  construction  of  Indian  in-igation 
projects.  Thus,  having  deferred  such  cosits  for  such 
period  Congress,  in  effect,  specified  there  were  no 
costs  which  were  debts  due  from  the  Indians  to 
the  United  States.  Hence,  there  are,  during  such 
period  of  Indian  ownership  of  the  land,  no  debts 
for  construction  which  could  be  canceled  imder 
this  act.  Thereafter  the  construction  cost  attached 
to  the  land  and  its  collection  is  to  be  undertaken 
only  after  the  extinguishment  of  the  Indian  title 
to  the  land  as  provided  by  law  and  regulation. 
Since  Congress  had  so  provided,  the  Secretary  was 
without  authority,  in  our  opinion,  to  cancel  a  part 
of  those  deferred  costs  that  had  formerly  existed 
as  a  collectible  debt  against  the  Indian  lands.  It 
follows  that  the  attempted  cancellation  was  inef- 
fective because  die  Secretary  was  not  vested  with 
the  authority  to  cancel  the  obligation  represented 
by  construction  costs,  as  such  obligation  was  not 
a  reimibursable  charge  "of  the  Government  of  the 
United  States  existing  as  debts  against  individual 
Indians  or  tribes  of  Indians." 

The  Leavitt  Act  further  provides  that  to  effec- 
tuate the  cancellation  of  any  debt  against  an  indi- 
vidual Indian  or  tribe  of  Indians  the  action  of 
the  Secretary  must  be  reported  to  Congress  show- 
ing the  adjustment  so  made,  and  that  such  action 
of  the  Secretary  shall  not  be  effective  until  ap- 
proved by  Congress,  unless  Congress  shall  have 
failed  to  act  favorably  or  unfavorably  thereon  by 
concurrent  resolution  within  60  legislative  days. 

The  latter  provision  of  the  Leavitt  Act,  with  re- 
spect to  the  termination  of  the  60  legislative  days 
after  the  report  of  the  Secretary  shall  have  been 
presented  to  the  Congress,  can  only  apply  to  those 
cases  where  the  cancellation  has  been  made  as 
authorized  by  the  act.  It  follows,  therefore,  that 
in  the  case  of  construction  costs  there  were  no 
debts  due  by  individual  Indians  oi-  tribes  of  In- 
dians which  were  canceled  because  the  Congress 
had  deferred   such  obligations. 

The  purported  cancellation  of  the  construction 
costs  amounting  to  $35,431.67  in  the  Fort  Belknap 
case  did  not,  in  oiu-  opinion,  effectuate  the  can- 
cellation of  such  sum  as  the  Leavitt  Act  did  not 
authorize  such  action.  The  tribal  funds  which  had 
been  expended  and  which,  according  to  page  3  of 
public  document  501,  were  included  therein  for  can- 
cellation, were  likewise  not  canceled.  These  obli- 
gations arose  not  by  reason  of  being  reimbursable 
charges  of  the  Government  of  the  United  States 
existing  as  debts  of  individual  Indians  or  tribes  of 
Indians,  but  they  were  the  outgrowth  of  expendi- 
tures by  the  trustee,  the  Government  of  the  United 
States,  from  tribal  funds  of  the  respective  Indian 
tribes.    Any   obligations   which    may    be  due  were 


May  27,  1960 


Opinions  of  the  Solicitor 


1879 


those  due  to  the  tribe  and  not  to  the  United  States. 
Tribal  funds  are  accordingly  not  subject  to  can- 
cellation under  the  Leavitt  Act.  Expenditures  made, 
however,  from  Treasury  appropriated  funds  for 
the  benefit  of  Indian  tribes  and  made  reimbursable 
to  the  Government  out  of  tribal  funds  of  the  par- 
ticular tribe  receiving  such  benefits  were  subject 
to  cancellation  under  the  Leavitt  Act,  as  the  obli- 
gations were  not  created  by  the  expenditure  of 
tribal  funds.  Any  and  all  cancellations  thus  made 
were  effective. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


Spokane  Indian  Hunting,  Fishing  and  Boating 
Rights  in  the  Lake  Roosevelt  Indian  Zone 


May  27,  1960. 


Memorandum 


To:  Commissioner  of  Indian  Affairs 

From:        Deputy  Solicitor 

Subject:  Re  Spokane  Indian  Hunting,  Fishing  and 
Boating  Rights  in  the  Lake  Roosevelt  In- 
dian Zone 

At  your  request  this  office  has  undertaken  an 
extensive  review  of  the  question  of  whetlier  the 
Indians  of  the  Spokane  Reservation  have  power  to 
issue  licenses  for  hunting,  fishing  or  boating  opera- 
tions from  the  Indian  Zone  of  Lake  Roosevelt  under 
authority  of  the  Act  of  June  29,  1940,  54  Stat.  703, 
as  amended  58  Stat.  813  (1944)  .  The  issue  was 
presented  by  the  Spokane  Tribe,  through  its  at- 
torneys, in  a  memorandum  dated  May  20,  1959. 

The  Field  Solicitor,  Ephrata,  Washington,  has  ad- 
vised the  Superintendent,  Coulee  Dam  National 
Recreational  Area: 

"*  *  *  The  Indians,  *  *  *  apart  from  their 
paramount  use  of  the  Indian  Zones  for  the  pur- 
poses enumerated  in  the  Act  of  June  29,  1940 
(54  Stat.  703)  ,  and  in  addition  thereto,  *  *  * 
have  the  same  rights  and  opportunity  for 
private  and  commercial  uses  and  public  recre- 
ational development  of  the  entire  reservoir 
area  as  any  other  person  regardless  of  race, 
creed  or  color.  But  they  do  not  have  the  ex- 
clusive right  to  use  the  Indian  Zones  for  com- 
mercial   or    public    recreational    purposes." 

We  concur  with  this  opinion. 

Paragraph  2  of  section  1  of  the  act  of  June  29. 
1940,  supra,  provides  in  part:  "that  the  exercise  of 


the  Indians'  rights  shall  not  interfere  with  project 
operations."  The  designation  of  the  Indian  Zone 
on  the  Coulee  Dam  National  Recreational  Area 
is  a  practical  method  of  notifying  the  general  public 
of  the  area  subject  to  the  Indian  servitude. 

In  Solicitor's  Opinion  M-34326,  December  29, 
1945,  59  I.D.  149,  165,  it  is  clearly  stated  that  an 
assumption  prevails  that  the  Indian  rights  in  the 
areas  set  aside  cannot  be  enlarged  unless  the  pos- 
sibility of  enlargement  is  suggested  by  the  lan- 
guage of  the  act.  We  further  agree  that  the  Secre- 
tary is  empowered  to  make  such  "use"  an  exclusive 
right  but  that  he  is  under  no  duty  to  do  so  unless 
he  finds  as  a  matter  of  fact  that  the  protection  of 
the  Indians  in  the  exercise  of  their  rights  makes 
such  a  step  necessary.  Ibid,  p.  170. 

Consequently,  altliough  the  Solicitor's  Opinion 
M— 34326  does  not  specifically  resolve  the  problem 
of  whether  the  Indians  as  a  matter  of  legal  right 
have  the  power  to  issue  licenses  to  others  as  an 
incident  of  "paramount  use,"  ibid,  p.  171,  the  de- 
termination that  the  Colville  and  Spokane  tribes 
do  not  have  exclusive  rights  to  the  Indian  Zones 
appears  to  preclude  them  from  effectively  asserting 
any  power  to  license  others  to  operate  boats  or 
hunt  or  fish  under  the  sanction  of  the  Tribe.  Cf. 
Solicitor's  Opinion  (M-34739)  ,  January  3,  1947; 
Solicitor's  Opinion    (M-31480),  February  12,  1943. 

It  is  our  opinion  that  the  Field  Solicitor  is  cor- 
rect in  the  view  that  under  the  present  Agreement 
of  December  18,  1946,  among  the  Bureau  of  Recla- 
mation, National  Park  Service,  and  the  Office  of 
Indian  Affairs,  the  Indians,  like  anyone  else,  must 
make  application  to  the  Park  Service  to  obtain  a 
permit  for  the  development  and  operation  of  pub- 
lic concessions  within  the  Indian  Zones.  Therefore, 
we  cannot  agiee  with  the  attorneys  for  the  tribe 
who  contend  that  the  Field  Solicitor's  opinion  de- 
prives the  Indians  of  special  rights  given  them  by 
Congress.  Nor  do  we  take  the  position  that  the 
"paramount  use"  of  the  Indian  Zones  is  abridged 
by  the  proposed  development  of  four  other  sites  for 
recrcational  activities  on  Lake  Roosevelt.  The 
Bureau  of  Indian  Affairs  has  full  opportunity  under 
the  Agreement  of  December  18,  1946,  to  present 
whatever  it  deems  desirable  in  support  of  a  tribal 
application  for  concessions  anywhere  on  Lake 
Roosevelt  and  in  event  of  adverse  action  by  the 
National  Park  Service,  the  opportunity  to  bring  the 
matter  to  the  attention  of  the  Secretary.  It  is  our 
view  that  further  negotiations  along  this  line  could 
well  result  in  a  satisfactory  understanding  between 
the  National  Park  Service  and  the  tribe. 


Edmund  T.  Fritz. 

Deputy  Solicitor. 
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IRS  Levy  Against  Per  Capita  Payments  to 

Members  of  Confederated  Salish  and 

Kootenai  Tribes 


June  20,  1960. 


Proposed  Exchange  of  Lands  at  Zuni 
Pueblo— Act  of  Aug.  13,  1949 


Memorandum 


To:  Commissioner  of  Indian  Affairs 

From:        The  Solicitor 

Subject:  Levy  of  Internal  Revenue  Service  against 
per  capita  payments  to  members  of  Con- 
federated Salish  and  Kootenai  Tribes 


This  replies  to  your  memorandum  of  August  10, 
1959,  requesting  advice,  for  the  instruction  of  the 
Superintendent  of  the  Flathead  Reservation,  as  to 
the  propriety  of  giving  priority  over  levies  for  de- 
linquent federal  income  taxes  to  an  assignment  of  a 
distributed  per  capita  payment  when  given  as 
security  for  a  short  term  tribal  loan.  The  attorneys 
for  the  tribe  have  asserted  that  the  Federal  govern- 
ment has  a  fiduciary  responsibility  to  the  tribe  to 
protect  the  tribal  interest  at  the  expense  of  any 
other  Federal  interest,  irrespective  of  any  priority. 

There  appears  to  be  no  question  but  that  the 
funds  of  the  individual  Indian  on  deposit  with 
the  United  States  may  be  levied  upon  by  the 
Secretary  of  the  Treasury  or  his  delegate  if  the 
Indian  is  liable  to  pay  any  tax  and  neglects  or 
refuses  to  pay  the  tax.  (26  U.S.C.  6331.)  Further, 
that  any  person  who  fails  or  refuses  to  surrender 
the  funds  subject  to  levy,  upon  demand  by  the 
Secretary  of  the  Treasury  or  his  delegate,  shall  be 
liable  in  his  own  person  and  estate  for  an  equal 
stun  (26  U.S.C.  6332)  .  However,  when  money  in 
an  individual  Indian  money  account  which  is  re- 
ceived as  a  per  capita  payment  is  pledged  to  secure 
a  tribal  loan  before  the  tax  lien  attaches,  such 
money  is  imavailable  as  a  source  for  satisfaction  for 
the  lien,  and  the  Superintendent  is  not  required 
to  surrender  such  funds.  (See  26  CFR  601.104  (c) 
(3)-) 


George  W.  Abbott, 

The  Solicitor. 


By: 


Jiine  20,  1960. 


Memorandum 


Edmund  T.  Fritz, 

Deputy  Solicitor. 


To:  Director,  Bureau  of  Land  Management 

From:        The  Solicitor 

Subject:  Legal  questions  raised  by  the  proposed 
Private  Exchange  of  the  Pueblo  of  Zuni, 
New  Mexico  059933.  Act  of  August  13, 
1949  (63  Stat.  605;  25  U.S.C.  622) 

Your  memorandum  of  November  2,  1959,  re- 
quested our  opinion  on  the  legal  questions  raised 
by  the  proposal  of  the  Pueblo  of  Zuni  to  exchange 
certain  lands  added  to  the  Zuni  Indian  Reservation 
by  the  Act  of  June  20,  1935  (49  Stat.  393)  for  cer- 
tain public  land  adjacent  to  the  Reservation.  It  has 
been  suggested  that  the  exchange  might  be  author- 
ized under  either  section  8  of  the  Taylor  Grazing 
Act  (43  U.S.C.  315  (g) )  ,  or  under  section  2  of  the 
act  of  August  13,  1949  (63  Stat.  605;  25  U.S.C.  622). 

Section  8  of  the  Taylor  Grazing  Act  authorizes 
the  Secretary  of  the  Interior  to  accept  "privately 
owned  lands"  within  or  without  the  exterior  bound- 
ary of  a  grazing  district  in  exchange  for  puiilic  lands 
of  equal  value,  whenever  die  Secretary  determines 
that  it  is  to  the  best  interest  of  the  Government. 
However,  the  Solicitor  has  ruled  that  the  term 
"privately  owned  lands"  in  section  8  of  the  Taylor 
Grazing  Act  does  not  include  Indian  lands.  See 
Solicitor's  Opinion,  M-36183  (August  14,  1953). 
Therefore,  section  8  of  the  Taylor  Grazing  Act  can- 
not be  relied  upon  as  authority  for  the  proposed 
exchange. 

Section  2  of  the  Act  of  August  13,  1949  (63  Stat. 
605;  25  U.S.C.  622) ,  provides  that  for  the  purpose 
of  consolidation  of  Indian  lands  the  Secretary  of 
the  Interior  is  authorized,  tinder  such  regulations 
as  he  may  prescribe,  to  exchange  any  lands  or 
interests  within  the  area  set  apart  by  section  1  of 
the  act  for  the  Pueblos  and  the  Canoncito  Navajos 
for  other  lands  in  this  area  or  in  the  areas  declared 
to  be  public  domain  in  section  1  of  the  act  or  with- 
in any  public  domain  in  New  Mexico. 

The  Commissioner,  Bureau  of  Indian  Affairs,  in 
connection  with  this  exchange  proposed  by  the 
Pueblo  of  Zuni,  has  expressed  the  opinion  that  the 
Department's  regulations,  now  43  CFR  149.23, 
149.24,  issued  pursuant  to  section  2  of  the  act  of 
August  13,  1949,  defeat  the  intention  of  the  act  in 
not  providing  for  the  exchange  of  Indian  lands  for 
public  domain  lands. 

The  Department  has  never  considered  the  scope 
of  the  regulations  to  correspond  with  the  scope  of 


July  29,  1960 


Opinions  of  the  Solicitor 


1881 


the  authority  granted  to  the  Secretary  under  section 
2  of  the  act  to  effectuate  exchanges.  In  a  mem- 
orandum of  July  12,  1950,  from  the  Solicitor  to  the 
Director,  Bureau  of  Land  Management,  comment- 
ing uf>on  the  first  draft  of  proposed  regulations 
submitted  to  the  Secretary  under  that  act,  it  was 
stated  in  pertinent  part  as  follows: 

"Section  149.84  of  the  draft  implies  that  sec- 
tion 2  of  the  1949  Act  only  authorizes  ex- 
changes in  those  instances  where  privately 
owned  or  State  owned  lands  located  in  the  In- 
dian area  set  apart  by  the  act  for  the  Pueblos 
and  the  Canoncito  Navajos  are  to  be  obtained 
in  exchange  for  lands  vuider  the  control  of  this 
Department  and  situated  within  the  Indian 
area  or  within  the  public  domain  areas  spe- 
cified in  the  act.  Such  a  limitation  iis  not  found 
in  the  language  used  by  Congress  in  section  2 
of  the  Act.  On  the  contrary,  the  Secretary's 
authority  to  effect  exchanges  under  section  2 
is  very  broad.  It  extends  to  'any  lands  or 
interests  therein'  under  his  control  and  he  may 
exchange  such  lands  or  interests  therein  for 
'other  lands,  water  rights,  and  impix)vements  of 
similar  value'  situated  wiiLhin  the  Indian  area 
or  within  the  public  domain  areas  specified  in 
the  1949  act. 

"Of  course,  the  Secretary  is  not  oblige<l  to 
exercise  his  authority  under  section  2  of  the 
1949  act  to  the  fullest  possible  extent,  and 
there  is  certainly  no  legal  objection  to  the 
adoption  by  the  Secretary  of  the  limitation 
proposed  in  section  149.84  of  the  draft  of 
regulations.  However,  the  language  of  section 
149.84  should  be  revised  so  as  to  remove  the 
implication  that  the  scope  of  the  regulations 
corresponds  to  the  scope  of  the  controlling 
statute." 

Section  149.84  of  the  regulations  finally  approved 
as  Circular  1763  (15  F.R.  6221.  September  16, 
1950) ,  clearly  indicated  that  as  a  matter  of  De- 
partmental policy  exchanges  authorized  therein 
were  limited  to  privately  owned  or  State  owned 
lands.  This  section  on  exchanges  was  renimibered 
as  section  149.82  in  the  1954  edition  of  43  CFR. 
The  current  regulation,  43  CFR  149.23,  149.24 
(Circular  2036,  25  F.R.  649,  January  26,  1960), 
however,  does  not  make  it  clear  that  exchanges  au- 
thorized therein  are  limited  to  privately  owned  or 
State  owned  lands  as  a  matter  of  Departmental 
policy.  In  this  respect  the  current  regulation  is  sub- 
ject to  the  same  criticism  that  the  Solicitor  made  in 
regard  to  the  first  proposed  regulations  under  sec- 
tion 2  of  the  1949  act  in  his  memorandum  of  July 
12,  1950. 


It  is  our  opinion  that  the  language  of  section  2 
of  the  1949  act,  lauthorizing  the  Secretary  for  the 
purpose  of  consolidation  of  Indian  lands  to  effect 
exchanges  of  "any  lands  or  interests  therein,"  would 
necessarily  include  Indian  trust  lands  within  the 
area  set  apait  by  section  1  of  the  act  for  the  Pueblos 
and  the  Canoncito  Navajos.  The  "Memorandum 
of  Infoiination"  which  accompanied  the  Depart- 
ment's report  on  the  bill,  S.  1323,  81st  Cong.,  1st 
Sess.,  and  which  was  made  a  part  of  the  Senate 
Committee's  report  indicates  that  it  was  considered 
some  exchanges  of  Indian  trust  lands  would  be 
authorized  by  the  enactment  of  the  bill.  Paragraph 
V  of  this  "Memorandum  of  Information"  stated  in 
part  as  follows: 

"The  bill  further  would  authorize  the  block- 
ing out  of  the  Indian  and  non-Indian  areas  by 
permitting  exchanges  of  land  within  the  re- 
spective areas  for  other  land  in  the  areas  de- 
scribed or  in  any  other  part  of  the  public 
domain  in  New  Mexico.  It  is  contemplated 
that  by  this  means  solid  use  areas  will  be  de- 
veloped within  a  reasonable  time."  See  Senate 
Report  No.  549,  81st  Cong.,  Isit  Sess.,  p.  17. 

Since  the  act  authorizes  the  Secretai7  to  ex- 
change lands  "under  such  regulations  as  he  may 
prescribe,"  until  he  prescribes  regulations  authoriz- 
ing the  exchange  of  Indian  trust  lands,  no  appli- 
cations for  exchanges  of  such  lands  may  be  allowed. 
The  question  as  to  whether  the  Department's 
policy  in  regard  to  exchanges  of  land  under  au- 
thority of  section  2  of  the  act  of  August  13,  1949, 
should  now  be  modified  is  of  course  for  admin- 
istrative determination. 

George  W.  Abbott, 

The  Solicitor. 

By: 

C.  R.  Bradshaw. 

Associate  Solicitor, 
Division  of  Public  Lands. 

Natives  Waive  Mineral  Rights  When 
Acquiring  Land 

July  29,  J 960. 

Hon.  E.  L.  Bartlett 
United  States  Senate 
Washington  25,  D.C. 

Dear  Senator  Bartlett: 

In  your  letters  of  March  17,  1960,  to  Mr.  Edward 
Woozley,  and  to  Mr.   Glenn  L.   Emmons,  you  re- 
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quest  our  views  on  the  conclusion  contained  in 
Resolution  No.  18-10  ot  the  Alaska  Native  Brother- 
hood that  the  "natives  waive  their  mineral  rights 
when  tJiey  acquire  land  whether  by  allotment  or 
buy  the  land.  " 

The  Alaska  Allotment  Act  of  May  17,  1906  (34 
Stat.  197)  specifies  that  "not  to  exceed  one  hundred 
and  sixty  acres  of  non-mineral  land  in  the  District 
of  Alaska  ♦  *  *"  may  be  allotted  to  native  Indians 
and  Eskimos,  as  provided  therein.  An  allotment  of 
mineral  land  would,  therefore,  be  improper  under 
this  act.  Also  the  validity  of  the  allotment  might  be 
questioned  if  minerals  were  found  therein  to  such 
an  extent  that  the  allotment  could  be  characterized 
as  "mineral  land."  It  would  follow  that  an  Indian 
would  be  protected  in  his  allotment  by  waiving  any 
right  to  minerals  found  within  the  allotment  ob- 
tained under  this  act.  This  we  understand  has  been 
required  in  allotments  under  the  1906  act.  It  is 
not,  however,  a  reservation  of  mineral  rights  liy  the 
United  States. 

As  to  the  waiver  of  mineral  rights  in  the  pin- 
chase  of  land,  we  are  unaware  of  any  waiver  of 
such  rights.  The  natives  may  have  occasionally  done 
so  by  voluntary  agreement  in  favor  of  the  seller. 

With  respect  to  allotted  lands,  the  question  of 
the  adfvisability  of  including  mineral  rights  cannot 
arise  under  the  limited  allotment  act  now  effective, 
which  deals  only  with  non-mineral  lands.  This 
policy  of  reserving  mineral  rights  is  a  general  policy, 
as  indicated  in  the  reservation  of  coal,  oil  and  gas 
in  lands  believed  to  contain  them  in  all  the  public 
land  states,  including  Alaska.  It  applies  equally  to 
whites  and  Indians.  This  has  been  a  consistent 
congressional  policy  for  many  years.  Mineral  lands 
also  have  been  uniforaily  withheld  from  disposal 
under  the  agricultural  land  laws,  except  for  leasing 
act  minerals  and  with  minor  exceptions  where 
lands  could  be  acquired  with  a  reservation  of  all 
minerals  to  the  United  States. 


By: 


George  W.  Abbott, 

The  Solicitor. 

Edmund  T.  Fritz, 

Deputy  Solid  tor. 


Rancheria  Act  of  August  18,  1958 

August  1,  1960. 
Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:        The  Solicitor 

Subject:     Request  for  opinion  on  "Rancheria  Act' 
of  August  18,  1958  (72  Stat.  619) 


Pursuant  to  your  request,  we  have  considered  the 
questions  which  appear  to  prevent  the  insuring  ot 
title  to  the  Rancheria  tracts  now  being  conveyed  by 
the  United  States  pursuant  to  the  Act  of  August 
18,  1959  (72  Stat.  619).  We  believe  that  this  in- 
decision results  largely  from  lack  of  knowledge  of 
the  facts  concerning  these  transactions,  so  we  are 
setting  them  forth  in  detail. 

As  a  result  of  congressional  action  commencing 
about  1893,  approximately  58  small  tracts  of  land 
called  "rancherias"  were  purchased  in  central  Cali- 
fornia by  the  Secretary  of  the  Interior,  who  per- 
mitted Indians  living  nearby,  generally  in  groups, 
to  occupy  such  tracts.  This  {jermissive  use  was  re- 
ferred to  as  an  "assignment"  to  such  Indians. 

The  Act  of  March  3,  1893,  27  Stat.  612,  628,  ap- 
propriated $10,000  for  the  acquisition  of  land  at 
Jackson,  California,  "for  the  support  of  the  Digger 
Indians  of  Central  California.  .  .  ." 

The  first  general  act  of  tliis  natme  is  as  follows: 

"*  *  *  That  the  Secretary  of  the  Interior 
be,  and  he  is  iiereby,  authorized  to  expend  not 
to  exceed  one  hundred  thousand  dollars  to 
purchase  for  tlie  use  of  the  Indians  in  Cali- 
fornia now  residing  on  reservations  which  do 
not  contain  land  suitable  for  cultivation,  and 
for  Indians  who  are  not  now  upon  reserva- 
tions in  said  State,  suitable  tracts  or  parcels  of 
land,  water,  and  water  rights  in  said  State  of 
California,  and  have  constructed  the  necessary 
ditches,  flumes,  and  reservoirs  for  the  purpose 
of  irrigating  said  lands,  and  the  irrigation  of 
any  lands  now  occupied  by  Indians  in  said 
State,  and  to  construct  suitable  buildings  ufK>n 
said  lands,  and  to  fence  the  tracts  of  land  so 
purchased,  and  fence,  survey,  and  mark  the 
boundaries  of  such  Indian  reservations  in  the 
State  of  California  as  the  Secretary  of  the  In- 
terior may  deem  proper.  One  hundred  thou- 
sand dollars,  or  so  much  thereof  as  may  be 
necessary,  is  hereby  appropriated,  out  of  any 
funds  in  the  Treasury  not  otherwise  appro- 
priated, for  the  purpose  of  carrying  out  the 
provisions  of  this  Act."  Act  of  June  21,  1906, 
34  Stat.  325,  333;  also  the  act  of  April  30, 
1908,  35  Stat.  76. 

From  1914  to  1929,  and  again  in  1937.  Con- 
gress made  small  appropriations,  designating  them 
substantially  as  follows:  "for  the  purchase  of  lands 
for  the  homeless  Indians  in  California,  including  | 
improvements  thereon,  for  the  use  and  occupancy 
of  said  Indians.  .  .  .  Said  funds  to  be  ex{>ended 
under  such  regulations  and  conditions  as  the  Secre- 
tary of  the  Interioi-  may  prescribe."    (See  Act  of 
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August  1,  1914,  38  Stat.  582,  589;  Act  of  August  9, 
1937,  50  Stat.  564,  573,  ".  .  .  for  the  relief  of  home- 
less Indians  of  that  state  .  .  .") 

The  "assignment"  in  the  rancheria  cases,  occa- 
sionally referred  to  as  "allotment,"  differs  from  the 
usual  "assignment,"  which  is  the  tribal  action  of 
allocating  tribal  land  to  individual  members.  The 
rancheria  assignments  are  referred  to  as  formal 
when  in  writing— informal  when  oral.  They  were 
in  the  nature  of  revocable  permits,  or,  at  the  most, 
possessory  estates,  terminating  uf>on  abandonment 
of  possession.  Actual  occupancy  was  occasionally  re- 
quired. Legal  title  and  ownership  interest  remains 
in  the  United  States  (Comm.  to  Representative  Lea, 
4/4/36) .  The  following  assignment  is  typical: 

"TO  WHOM  IT  MAY  CONCERN: 

This  is  to  certify  that  Mollic  Wright,  the 
widow  of  Jim  Wright,  is  hereby  given  permis- 
sion to  use  Lot  No.  4  of  the  Pineliville  Ranch- 
eria as  shown  by  the  plat  of  the  said  Rancheria 
by  the  files  at  this  office.  That  this  document 
does  not  give  the  said  Mollie  Wright  any  right 
of  title,  only  that  of  occupancy,  but  that  as 
long  as  she  resides  on  the  land  and  makes  it 
her  home  her  right  of  use  and  occupancy  will 
not  be  questioned. 

Superintendent  of  the  Sacramento 
Indian  Agency,  Having  |uriscliction 
over  the  Pineliville  Indian  Rancheria 

Dated  at  Sacramento,  Californiia,  this  21st  day 
of  February,  1927." 

In  connection  with  this  permit,  the  Commissioner 
ruled  that  "right  of  possession  by  inheritance  can- 
not be  recognized."  He  also  rviled  that: 

"2.  Tracts  relinquished  or  abandoned  should 
be  reassigned.  In  case  of  abandonment,  ab- 
sence for  a  period  of  two  years  is  regarded  as 
sufficient  reason  for  reassigning  the  land  to 
another. 

"3.  The  acquisition  by  individuals  of  addi- 
tional tracts  through  inheritance  must  not  he 
allowed,  except  where  the  survivors  are  land- 
less and  are  entitled  to  land,  in  which  cases 
formal  reassignment  should  be  made. 

"4.  The  leasing  by  individuals  of  tracts  other 
than  their  own,  and  for  their  own  benefit, 
should  be  discontinued.  By  leasing  their  own 
assigned  lands  for  a  period  of  two  years  would 
place  such  cases  in  the  abandoned  class  and 
subject  them  to  reassignment.  The  Office  would 
prefer  to  have  each  assignee  utilize  all  of  his 
own  land.  However,  where  only  part  is  used 


and  the  remainder  could  be  leased  for  a  nomi- 
nal consideration,  it  is  believed  such  action 
should  not  be  opposed,  but  the  assignee  be 
permitted  to  make  the  lease,  collect  the  rental 
and  use  it  as  he  might  see  fit."  (Comm.  to 
Supt.,  Sacramento  Agency,  April  13,  1927) 

In  actual  practice,  Indians  occasionally  moved 
onto  the  property  without  any  assignment,  occupy- 
ing a  parcel  abandoned  or  never  assigned.  Such 
possession  was  not  disturbed  since  these  occupants 
were  also  "Indians  of  California  '  for  whose  use 
the  land  was  acquired.  The  Indians  of  Central  Cali- 
fornia had  not  at  first  been  regarded  as  subject  to 
Federal  guardianship  because  they  were  not  mem- 
bers of  a  tribe  having  treaty  relations  with  the 
United  States,  did  not  live  on  reservations,  and  held 
no  restricted  allotments.  In  1933,  the  problem  of 
placing  these  Indians  on  lands  acquired  for  them 
was  reconsidered,  since  vei^  few  had  moved  to  these 
rancherias  or  had  remained  there.  It  was  then  be- 
lieved that  this  was  because  the  Indians  were  too 
poor  to  build  homes  there,  or  water  was  not  avail- 
able. (See  report  to  Comm.,  Aug.  15,  1933)  In 
some  cases,  as  in  the  Jackson  rancheria  in  Amador 
Coimty,  houses  had  been  built  for  Indian  families, 
who  later  deserted  them.  (Letter  Sept.  5,  1933,  file 
49-751-26-308.2  Sacramento)  By  1950,  it  had  be- 
come evident  that  the  rancheria  program  for  the 
California  Indians  should  be  liquidated. 

Few  congressional  acts  have  received  the  amount 
of  consideration  as  was  given  to  the  problem  of 
liquidating  the  California  rancherias.  In  response 
to  the  congressional  resolution  (H.  Con.  Res.  108, 
83d  Congress,  August  1,  1953)  to  terminate  Federal 
Indian  supervision  in  the  State  of  California  and 
elsewhere,  the  Department  of  the  Interior,  on  Jan- 
uary 4,  1954,  submitted  a  proposed  bill  to  provide 
for  the  distribution  of  the  land  and  assets  of  the 
rancherias,  and  extensive  hearings  were  held.  Simi- 
lar bills  had  been  considered  by  the  82d  Congress. 
The  State  of  California  had,  in  1951,  requested 
Congress  to  dispense  with  all  restrictions  upon  Cali- 
fornia Indians,  and  the  State  has  also  conducted 
extensive  investigations  on  this  subject. 

In  1956,  a  draft  of  a  proposed  bill  "to  carry  out 
the  expressed  wishes  of  the  Indian  people  on  the 
rancherias"  was  prepared  and  submitted  to  the 
various  rancheria  groups.  On  October  27,  1956,  a 
conference  with  over  400  participants  was  held  in 
San  Francisco  to  consider  termination  legislation 
with  respect  to  California  Indians,  in  which  all  in- 
terested groups  were  represented.  The  principal 
problem  of  legislation  was  to  determine  who  should 
be  beneficiaries  in  the  decision  to  distribute  among 
the  California  Indians  this  land  originally  acquired 
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or  set  aside  for  their  occupation. 

On  January  14,  1957,  Congiessman  Moss  intro- 
duced H.R.  2824,  which  the  Secretary  recommended 
with  minor  amendments.  It  included  fourteen 
rancherias  when  enacted  by  the  House. 

Three  other  bills  were  introduced  in  the  House 
on  the  same  subject,  of  which  two  were  withdrawn 
and  one  combined  with  H.R.  2824.  The  House  Sub- 
committee on  Indian  Affairs  conducted  extensive 
hearings  on  this  measure  in  May  and  Jime,  1957. 
The  Senate  Subcommittee's  only  change  of  sub- 
stance was  to  add  a  number  of  rancherias.  The  bill 
as  enacted  is  not  mandatory.  The  Indians  "who 
hold  formal  or  informal  assignments  on  eacli  reser- 
vation or  rancheria,  or  the  Indians  of  such  reserva- 
tions or  rancherias,  or  tJie  Secretary  of  the  Interior 
after  consultation  with  such  Indians,"  will  prepare 
a  plan  of  distribution  for  approval  or  rejection  by 
a  majority  of  those  voting  at  each  rancheria.  Both 
the  Senate  and  the  House  report  notes  that  no 
membershiip  roll  is  required  to  identify  the  bene- 
ficiaries because  "the  groups  are  not  well  defined." 
Moreover,  the  reports  state  that  the  lands  to  be 
distributed  "were  for  the  most  part  acquired  or  set 
aside  by  the  United  States  for  Indians  in  California, 
generally,  rather  than  for  a  specific  group  of  In- 
dians, and  the  consistent  practice  has  been  to 
select  by  administrative  action  the  individual  In- 
dians who  may  use  the  land.  The  I)in  provides  for 
the  distribution  of  the  land,  or  the  proceeds  from 
the  sale  of  the  land,  primarily  on  the  basis  of  plans 
prepared  or  approved  by  these  administratively  se- 
lected users  of  the  land."  (Sen.  Report  No.  1874, 
July  22,  1958) 

The  Rancheria  Act  further  provides  that  "gen- 
eral notice  shall  be  given  of  the  contents"  of  the 
plan,  and  "any  Indian  who  feels  that  he  is  unfairly 
treated  in  the  proposed  distribution  of  the  property 
shall  be  given  an  opportimity  to  present  his  views 
and  arguments  for  the  consideration  of  the  Secre- 
tary." After  such  consideratix>n  "the  plan  or  a  re- 
vision thereof  shall  be  submitted  for  approval  of 
the  adult  Indians  who  will  participate  in  the  dis- 
tribution of  the  property.  .  .  ."  The  plan  becomes 
effective  if  approved  "by  a  majority  of  such  In- 
dians who  vote  in  a  referendum  called  for  that  pur- 
pose."  (Sec.  2 (b) ) 

Section  2  (c)  provides  that  granters  "shall  re- 
ceive an  unrestricted  title  to  the  property  con- 
veyed. .  .  ."  Prior  to  the  conveyance,  surveys,  of 
such  a  nature  as  "necessary  or  appropriate  for  the 
conveyance  of  marketable  and  recordable  titles," 
must  be  made,  and  certain  other  action  specified 
must  be  taken    (Sec.  3) . 

Plans  have  been  approved  and  deeds  issued  in 
the  following  rancherias:  Cache  Creek,  Buena  Vista, 


Mark  West,  Paskenta,  Ruffeys,  Strawberry  Valley, 
Table  Blutt. 

It  has  been  suggested  that  the  United  States  can- 
not dispose  of  this  property  in  diis  fashion  because 
it  held  the  property  in  trust  for  specific  bands,  who 
had  a  vested  interest  tlierein. 

The  "background"  data  submitted  to  and  pub- 
lished by  the  Senate  Committee  occasionally  states 
that  the  title  to  particular  rancheria  land  is  "in  the 
name  of  the  United  States  Government  in  trust  for 
the  Indians  of  California"  (See  Auburn,  Big  Sandy, 
etc.)  ;  or  that  the  lands  "are  held  in  trust  by  the 
United  States  Government  for  the  Indians  of  Cali- 
fornia" (Blue  Lake)  ;  or  that  it  is  "trust  land" 
(Cache  Creek) .  (See  Report  No.  1874,  85th  Cong., 
2tl  Sess.)  These  references  do  not  connote  a  trust 
in  which  the  United  States  holds  merely  a  legal 
title,  with  equitable  ownership  elsewhere,  as  in  the 
aise  of  Indian  lands  generally;  the  intention  was  to 
indicate  that  the  land,  although  acquired  in  fee, 
was  pinxhased  for  a  specific  purpose.  This  is  shown 
both  by  congressional  and  administrative  action. 
For  instance,  the  Secretary  generally  ordered  the 
purchase  of  a  particular  California  tract  "for  the 
use  of  the  band  of  Indians  referred  to"  in  the  spe- 
cial agent's  report  (see  file,  Ruffey's  Band)  .  A  spe- 
cial form  of  "proposal  for  sale  of  lands"  was  em- 
ployed which  states  that  " 

hereby  propose  to  sell  to  the  United  States,  for  the 

use  and  occupancy  of  the   Indians 

(bi(t  xvithout  restrictions  in  deed)  the  following 
described  lands:  .  .  ."  (See  Paskenta.)  (Underlining 
added  for  emphasis)  The  Government's  voucher 
authorizing  payment  generally  contains  the  lan- 
guage—"to  the  purchase  of land 

in said  tract  to  be  used  for  the  bene- 
fit of  the  band  of  homeless  In- 
dians ..."  (See  Mark  West.)  The  deeds  issued  to 
the  United  States  contain  no  restriction,  and  are  in 
tlie  form  of  absolute  conveyances. 

It  has  been  decided,  administratively,  that  these 
lands  are  not  allottable,  even  to  the  members  of 
the  band  for  whom  acquired,  and  that  they  could 
not  be  sold  without  legislation,  even  if  the  purpose 
was  to  acquired  land  more  suitable  for  the  same 
band  (see  Ruffey's  Band,  File  74408/07/311)  .  They 
could  be  used  for  any  landless  California  Indians, 
and  not  merely  for  the  specific  band  for  whom  pur- 
chased, since  neither  the  deed  conveying  the  prop- 
erty to  the  United  States  nor  the  act  appropriating 
the  purchase  money  contained  "any  limitation  or 
provision  as  to  what  Indians  should  be  settled 
thereon  .  .  ."  (See  Marshal  and  Sebastapol,  File  310, 
Part  21,  letter  Comm.,  July  6,  1937.) 

The  United  States  has  accepted  the  fact  that  it 
long  ago  acquired  the  lands  of  the  California  In- 
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dians,  extinguishing  their  Indian  title.  The  Act  ot 
May  18,  1928,  45  Stat.  602,  authorized  the  attorney 
general  of  the  state  of  California  to  bring  suit  in 
the  Court  of  Claims  on  behalf  of  the  "Indians  of 
California"  for  claims  they  might  have  against  the 
United  States  "by  reason  of  lands  taken  from  them 
in  the  state  of  California  by  the  United  States  with- 
out compensation  .  .  .,"  any  decree  to  be  based 
upon  tlie  comp>ensation  proposed  in  certain  ratified 
treaties  of  1851—1852.  Section  3  of  that  act  provides: 
"Any  payment  which  may  have  been  made  by  the 
United  States  or  moneys  heretofor  or  hereafter  ex- 
pended .  .  .  for  the  benefit  of  the  Indians  of  Cali- 
fornia, made  under  specific  appropriations  for 
the  support  ...  of  Indians  of  California,  including 
purchases  of  land,  .  .  .  may  be  pleaded  by  way  of 
set-off." 

The  Court  of  Claims  decided  October  5,  1942, 
that  the  California  Indians  were  entitled  to  recover 
as  compensation  the  sum  of  $10,648,625,  for  8,518,- 
900  acres  taken,  less  $764,033.50  for  lands  "set  aside 
by  the  United  States  for  the  plaintiff  Indians  as 
reservations  and  otherwise,  by  Executiive  Orders, 
Acts  of  Congress  .  .  ."  98  C.  Cls.  583,  Cert.  Den.  319 
U.S.  764,  102  C.  Cls.  837.  The  court  held  that  what- 
ever lands  those  Indians  may  have  held  "became  a 
part  of  the  public  domain  .  .  ."  because  the  Indians 
did  not  qualify  before  the  Commission  set  up  by 
the  Act  of  March  3,  1851  (9  Stat.  631)  to  settle 
private  land  claims  in  California,   (p.  592) 

It  will  be  noted  that  this  action  in  favor  of  the 
California  Indians  is  not  a  payment  for  money  due 
the  Indians,  since  the  basis  of  the  liitigation  and 
judgment  is  that  these  Indians  lost  their  rights  by 
reason  of  laches.  Nor  did  this  involve  all  lands  of 
the  California  Indians.  The  payment  is  in  the 
nature  of  a  gift,  equitable  because  the  United 
States  Senate  failed  to  ratify  an  agreement  with  the 
Indians  concerning  those  particular  lands.  The 
claims  of  the  California  Indians,  based  upon  aborig- 
inal title,  is  now  in  process  of  litigation.  This  suit 
also  is  based  upon  acquisition  of  the  Indians'  lands 
by  the  United  States. 

The  subsequent  plan  of  distribution  of  the  ran- 
cheria  land  was  considered  with  knowledge  of  the 
then  recent  action  of  Congress  and  of  the  Federal 
courts  in  subtracting  from  the  amount  to  be  given 
to  the  Indians  of  California,  and  thus  to  each  such 
Indian,  under  the  special  act  of  1928,  the  amount 
expended  by  the  Government  for  all  the  rancheria 
land.  The  result,  as  Congress  must  have  foreseen, 
was  that  some  Indians,  who  would  receive  no  share 
in  rancheria  land,  had  pro  rata  deductions  made 
from  their  distributive  share  under  the  1928  Act 
based  upon  the  value  of  this  rancheria  land,  where- 
as others  received  the  same  amount  and  also  will 


participate  in  the  actual  distribution  of  this  off-set 
land.  It  should  be  noted  that  deductions  were  also 
made  for  other  services  rendered  by  the  United 
States  which  did  not  directly  benefit  all. 

A  practical  answer  to  this  seeming  inequity  is 
that  the  Indians  of  California  had  the  occupation 
of  this  rancheria  land  during  a  period  when  many 
of  them  needed  it,  which  was  the  purpose  of  the 
legislation.  Moreover,  the  randieria  distribution  is 
generally  regarded,  even  by  the  Indians,  as  the  most 
satisfactory  method  of  terminating  this  program  of 
governmental  aid.  From  a  legal  point  of  view,  the 
acquisition  by  the  United  States  of  the  rancheria 
land  was  for  occupancy  dining  a  temporary  period 
of  Federal  supervision.  Congress  has  indicated  that 
the  program  has  now  served  its  purpose.  It  is  the 
sole  judge  of  the  extent  of  guardianship  and  of  its 
duration.  See  United  States  v.  Hellard,  322  U.S. 
363,  367  (1944)  ;  Lone  Wolf  v.  Hitchcock,  187  U.S. 
553  (1903)  .  Moreover,  Congress  can,  under  the 
Constitution,  dispose  of  this  property  as  it  pleases, 
the  property  belonging  to  the  United  States  as  part 
of  the  public  domain,  U.S.  Constitution,  Art.  IV, 
sec.  3,  cl.  2:  HaUoioell  v.  United  States,  221  U.S. 
317  (1911);  Alabama  v.  Texas,  347  U.S.  272 
(1954) . 

It  is  also  suggested  that  the  legislation  is  so  in- 
definite in  its  designation  of  beneficiaries  as  to  be 
invalid.  Congress  recognized  the  difficulty  of  being 
specific  (see  Committee  Report,  supra)  .  It  con- 
cluded to  distribute  the  property  among  the  as- 
signment holders  or  other  Indians,  now  occupying 
the  rancherias.  The  plan  woidd  designate  the  dis- 
tribution. Although  no  Indian  has  a  vested  right  in 
this  land,  Congress  had  provided  that  notice  "of 
the  contents  of  the  plan"  shall  be  given  so  that 
"any  Indian  who  feels  that  he  is  unfairly  treated 
in  the  proposed  distribution  of  the  property  shall 
be  given  an  opportunity  to  present  his  views  and 
arguments  for  the  consideration  of  the  Secretary," 
(sec.  2  (b) )  .  The  Secretary  has  the  power  of  ap- 
proval or  rejection  of  the  Plan  (sec.  10  (a) )  .  Thus, 
the  Secretary  is  Congress'  delegated  authority  to 
determine  whether  the  plan  properly  designates  the 
beneficiaries.  The  Secretary  also  is  authorized  to 
issue  the  documents  necessary  to  carry  out  the  dis- 
tribution. This  delegation  of  power  to  the  Secre- 
tary is  no  greater  than  that  given  him  in  many  other 
crises  providing  for  distribution  of  property  to  In- 
dians. Regardless  of  Indian  group  or  tribal  action 
where  distiibutees  are  members  thereof,  the  Secre- 
tary is  generally  and  properly  authorized  to  deter- 
mine whether  the  tribal  membership  roll  is  accu- 
rate. See  Stephens  v.  Cherokee  Nation,  174  U.S.  445, 
490  (1899).  In  the  cases  in  which  deeds  have  so  far 
been  issued,  there  has  been  no  doubt  concerning 


1886 


Department  of  the  Interior 


August  1,   1960 


the  beneficiaries,  and  no  objection  has  been  re- 
ceived to  the  plans  formulated. 

It  is  suggested  that  rights  may  have  been  ac- 
quired by  other  Indians  in  the  property.  If  rights 
were  acquired  prior  to  purchase  by  tlie  United 
States,  those  rights  should  be  disclosed  in  the  ab- 
stract. This  was  one  reason  for  obtaining  title  in- 
surance then.  When  passing  upon  conveyances 
under  the  Rancheria  Act,  title  insurance  will  pro- 
tect against  any  rights  acquired  prior  to  acquisition 
by  the  United  States.  Since  the  acquisition  by  the 
United  States,  rights  in  the  property  could  not  be 
acquired  against  the  owner.  "It  is  beyond  the  power 
of  a  state,  either  through  statutes  of  limitation  or 
adverse  possession,  to  affect  the  interests  of  the 
United  States."  U.S.  v.  7,-f05.3  acres  of  land,  97  Fed. 
2d.,  417   (1938) . 

In  conclusion,  the  rancheria  properties  belong  to 
the  United  States,  in  law  and  equity;  the  disposi- 
tion of  these  rancheria  properties  has  been  properly 
undertaken  by  Congress  in  the  method  usually  em- 
ployed in  the  distribution  of  property  among 
groups  of  Indians  temporarily  occupying  United 
States  property;  and  the  method  of  determining 
distributees  is  clearly  set  forth,  following  the  cus- 
tomary practice  O'f  delegating  to  the  Secretai7  of  the 
Interior  the  atithority  and  responsibility  of  deter- 
mining the  individual  Indian  beneficiaries.  This 
does  not  relieve  a  title  insurance  company  from  the 
usual  responsibility,  for  which  it  is  paid,  of  insur- 
ing a  distributee's  title  against  any  defects  not  set 
forth  in  its  policy  of  insurance. 

George  W.  Abbott, 

The  Solicitor. 

By: 

Franklin  C.  Salisbury, 

Assistant  Solicitor, 
Indian  Legal  Activities. 
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To:  Commissioner  of  Indian  Affairs 

From:        The  Solicitor 

Subject:     Refund  of  taxes  paid  by  heirs  of  Allottee 
Lou  Roberts— Act  of  June  11,  1940 

In  this  case  a  fee  patent  issued  pursuant  to  the 
Act  of  May  8,  1906,  34  Stat.  182,  to  the  heirs  of 
Allottee  Roberts  was  canceled  January  24,  1936,  and 


a  trust  patent  issued  February  12,  1936,  under  au- 
thority contained  in  the  Act  of  February  26,  1927, 
44  Stat.  1247,  as  amended  February  21,  1931,  46 
Stat.  1205.  This  act  provided  as  follows: 

"*  *  *  the  Secretary  of  the  Interior  is  hereby 
authorized,  in  his  discretion,  to  cancel  any 
patent  in  fee  simple  issued  to  an  Indian  al- 
lottee or  to  his  heirs  before  the  end  of  the 
period  of  trust  described  in  the  original  or 
trust  patent  issued  to  such  allottee,  or  be- 
fore the  expiration  of  any  extension  of  such 
p>eriod  of  trust  by  the  President,  where  stich 
patent  in  fee  simple  was  issued  without  the 
consent  or  an  application  therefor  by  the 
allottee  or  by  his  heirs." 

The  amendment  includes  cases  where  the  paten- 
tee or  his  heirs  have  sold  a  portion  of  the  land  or 
have  mortgaged  any  part  of  it. 

In  order  to  issue  this  trust  patent,  a  finding  was 
required  that  the  fee  simple  patent  had  been  issued 
without  the  consent  or  application  of  the  allottee 
or  his  heirs.  That  conclusion  was  reached  by  the 
authorized  representatives  of  the  Secretary  of  the 
Interior. 

From  that  time  on,  real  estate  taxes  were  levied 
and  collected  upon  this  property.  Suit  was  instituted 
in  1937  by  the  United  States  on  behalf  of  the 
allottee's  heirs  to  recover  the  taxes  so  paid,  and 
judgment  was  rendered  against  the  allottee.  No  ap- 
peal was  taken  from  this  judgment.  The  Secretary 
of  the  Interior  informed  the  Attorney  General  that 
if  "failure  to  appeal  this  case  will  result  only 
in  inability  to  recover  from  the  county  the  amount 
of  taxes  paid  prior  to  cancellation  of  the  fee  patent, 
we  should  interpose  no  objection  if  an  appeal  is 
not  had.   (Feb.  1,  1938) 

Partially  because  of  this,  in  any  event,  to  cure 
such  inequitable  cases.  Congress,  on  June  11,  1940, 
enacted  a  provision  for  the  relief  of  Indians  who 
had  paid  taxes  "on  allotted  lands  upon  which 
patents  and  fees  were  issued  without  application  by 
or  consent  of  the  allottee.  "  The  act  is  as  follows: 

"#  #  *  fPig  Secretary  of  the  Interior  is  here- 
by authorized,  inider  such  rules  and  regulations 
as  he  may  prescribe,  to  reimburse  Indian 
allottees  and  Indian  heirs  of  allottees  for  all 
taxes  paid  on  so  mucli  of  their  allotted  lands 
as,  having  been  patented  in  fee  prior  to  the 
expiration  of  the  patentee,  has  been  or  may  be 
restored  to  trust  status  through  cancellation 
(sic)  of  the  fee  patent  by  the  Secretary  ol  the 
Interior.  .  .  .  Provided  further,  That  in  any 
case  in  which  a  claim  has  been  reduced  to 
judgment  and  such  judgment  has  been  satis- 
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fied,  the  Secretai  y  of  the  Interior  is  autliorized, 
upon  proof  of  satisfaction  thereof,  to  reimburse 
the  State,  county,  or  pohtical  subdivision  there- 
of, for  the  actual  amount  of  judgment."  (54 
Stat.  298,  H.R.  952,  76,  3d  Sess.) 

It  does  not  appear  that  the  suit  to  recover  taxes 
had  anything  to  do  with  tlie  question  of  consent  to 
the  fee  patent;  but  even  if  it  did.  Congress  author- 
ized this  question  to  be  determined  by  the  Secre- 
tary, and  he  reached  his  determination  and  acted 
accordingly.  The  1940  act  clearly  was  intended  to 
repay  those  individuals  such  as  Roberts'  heirs,  who 
had  been  issued  a  trust  patent  to  replace  the  fee 
patent,  and  had  paid  taxes  in  the  interim  of  the  fee 
patent.  The  House  Committee  Report  (see  Senate 
Report  No.  1488,  76  Cong.  3d  Sess.)  states  that  the 
fee  patents  in  question  resulted  from  an  erroneous 
interpretation  of  the  1906  act;  that  the  county  au- 
thorities were  not  at  fault  in  levying  the  taxes;  and 
the  Indians  had  to  pay  the  taxes  to  save  their  lands. 
The  Secretary  of  the  Interior  made  the  same  com- 
ment to  the  House  Committee  on  Indian  Affairs. 

We  believe  that  the  attached  letter  should  be  re- 
considered in  the  light  of  these  facts. 

George  W.  Abbott, 

The  Solicitor. 

By: 

Franklin  C.  Salisbury, 

Assistant  Solicitor, 
Indian  Legal  Activities. 


Claims  for  Ceded  Colville  Indian 
Reservation  Land 

August  10,  1960. 

Mr.  D.  N.  Gillatly,  Secretary 
Consolidated  Mines  &:  Smelting  Co.,  Ltd. 
Star  Route 
Wilbur,  Washington 

Dear  Mr.  Gillatly: 

Although  your  letter  of  July  1 7,  to  the  Secretary, 
which  has  been  referred  to  me  for  answering,  men- 
tions no  particular  mining  claims  we  assume  that 
you  have  in  mind  those  claims  for  ceded  Colville 
Indian  Reservation  lands  temporarily  withdrawn 
by  the  departmental  order  of  September  19,  1934 
(54  I.D.  559) ,  and  which  have  been  the  subject 
of  considerable  correspondence  with  the  President 
of  Consolidated  Mines  8c  Smelting  Co.,  Ltd.,  and 
with  other  persons. 


In  the  case  of  Clark  v.  Jones,  249  Pac.  552,  which 
you  cite,  the  Department  left  the  mineral  claimants 
in  possession  after  their  claim  was  declared  null 
and  void,  as  the  unpatented  townsite  entry  was  no 
bar  to  location  if  the  land  was  mineral  in  character, 
and  as  the  land  was  neither  needed  nor  vdthdrawn 
for  any  governmental  purpose  or  for  carrying  out 
the  will  of  Congress.  As  stated  by  the  court  "Appel- 
lants were  in  possession  and  had  a  right  to  main- 
tain such  possession  against  every  one,  except  the 
United  States  and  any  one  holding  from  it  by  right 
or  title  superior  to  tlieirs."    (Underscoring  added.) 

Generally  speaking,  if  a  person  whose  claim  has 
been  declared  null  and  void  remains  in  physical 
possession  of  the  ground,  he  does  so  at  his  peril 
and  at  the  sufferance  of  the  Government  if  the  land 
has  been  withdrawn  from  further  location.  Through 
appropriate  governmental  action  he  may  be  ousted 
and  possibly  held  liable  for  trespass.  But  where  a 
claim  has  been  declared  null  and  void  for  lack  of 
a  valid  discovery,  at  various  times  the  Department 
has  allowed  the  holder  to  remain  in  possession 
where  he  is  diligently  engaged  in  seeking  such  a 
discovery  and  the  land  is  not  withdrawn  from  loca- 
tion because  of  some  governmental  need  or  pur- 
pose or  for  some  other  reason.  In  such  a  situation 
the  fonner  holder  of  the  location  may  be  p>ermitted 
to  remain  on  the  land,  merely  as  a  prospector,  so 
long  as  he  is  diligently  engaged  in  seeking  a  dis- 
covery sufficient  to  support  a  mining  location.  Cole 
v.  Ralph,  252  U.S.  286. 

There  is  no  provision  of  the  United  States  Min- 
ing Laws  for  the  location  of  mining  claims  on  land 
withdrawn  from  location  where  the  withdrawal  is 
a  temporary  one.  Probably  you  have  in  mind  the 
act  of  June  25,  1910  (36  Stat.  847),  which  as 
amended  (43  U.S.C.  sees.  141,  142),  authorizes  the 
President  to  temporarily  withdraw  lands  for  certain 
purpjoses  and  provides  that  lands  withdrawn  under 
the  act  "shall  at  all  times  be  open  to  exploration, 
discovery,  occupation,  and  purchase  under  the  min- 
ing laws  of  the  United  States,  so  far  as  the  same 
apply  to  metalliferous  minerals."  But  the  order  of 
September  19,  1934,  was  not  issued  under  authority 
of  the  act  of  1910,  as  amended.  It  was  issued  under 
the  implied  authority  of  the  Secretary  to  make  tem- 
porary withdrawals  "by  virtue  of  his  broad  author- 
ity and  responsibility  in  connection  with  the  ad- 
ministration of  Indian  affairs"  and  the  authority  to 
make  such  withdrawals  "was  recognized  and  con- 
firmed by  the  Congress  in  section  4  of  the  Act  of 
March  3,  1927  (44  Stat.  1347;  25  U.S.C,  1946  Ed., 
sec.  398  (d) ) ."  See  Solicitor's  Opinion  of  May  24, 
1949   (60  I.D.  318). 

Edmund  T.  Fritz, 

Acting  Solicitor. 
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Authority  of  County  Assessor  to  Levy  and 

Collect  Personal  Taxes  Against  Indians 

OF  the  Flathead  Indian  Reservation 

September  8,  1960. 

Hon.  Mike  Mansfield 
United  States  Senate 
Washington  25,  D.C. 

Dear  Senator  Mansfield: 

This  refers  further  to  our  letter  in  response  to 
an  inquii7  you  received  from  Mr.  Don  Butler, 
treasurer  of  Lake  County,  Montana,  concerning 
taxiing  problems. 

The  County  Treasurer's  inquiry  deals  with  au- 
thority of  the  County  Assessor  to  levy  and  collect 
personal  taxes  against  four  Indians  of  the  Flathead 
Indian  Reservation  who  apparently  are  employed 
at  the  Kerr  Dam,  located  within  the  Flathead  Res- 
ervation. The  County  Assessor  states  these  Indians 
refuse  to  pay  personal  property  taxes  to  the  county. 

The  Kerr  Dam  is  under  Federal  Power  License 
No.  5,  Montana,  issued  to  the  Montana  Power  Com- 
pany. The  title  to  the  land  covered  by  the  Federal 
Power  license  is  held  by  the  United  States  in  trust 
for  the  Flathead  Tribe.  Apparently,  the  four  In- 
dians are  Flathead  Indians  and  presumably  are  re- 
siding on  tribal  lantls  of  the  Three  Affiliated  Tribes 
of  the  Flathead  Reservation.  In  connection  with 
the  liability  of  individual  Indians  on  their  reserva- 
tion to  pay  personal  property  taxes  to  the  county, 
there  is  no  clearly  defined  law  on  the  subject.  Your 
attention  is  invited  to  Federal  Indian  Laiv,  revised 
1958  edition,  pages  864— (S66,  wherein  the  following 
apf>ears: 

"Wherever  personal  property  is  acquired  by 
or  for  tribal  Indians  for  use  in  Indian  reserva- 
tion lands  in  connection  with  or  in  furtherance 
of  the  policy  adopted  by  the  Government  in 
encouraging  the  Indians  to  cultivate  the  soil 
and  to  establish  {permanent  homes  and  families, 
or  otherwise  aid  in  their  economic  rehabilita- 
tion, such  property  may  not  be  taxed  by  the 
State.  The  immunity  exists  whether  the  prop- 
erty be  purchased  with  moneys  held  in  trust 
by  the  United  States  for  the  Indians  or  with 
moneys  accruing  to  the  Indians  from  other 
Federal  sources.  The  reason  behind  this  doc- 
trine of  immunity  is  that  the  State  has  no 
power,  by  taxation  or  otherwise,  to  retard, 
impede,  burden,  or  control  the  operations  or 
instrumentalities  employed  by  the  Federal  Gov- 
ernment in  carrying  into  execution  the  powers 
lawfully  vested  in  it. 


"There  are  apparently  no  cases  determining 
the  right  of  the  State  to  tax  personal  property 
of  an  Indian  on  a  reservation  which  is  not  used 
pursuant  to  some  Federal  plan." 
In  Montana,  Indian  royalty  revenues  derived 
from  oil  wells  on  allotted  Indian  lands  have  been 
held  to  be  immune  from  State  taxation.  Sarita  Rita 
Oil  &  Gas  Co.  V.  State  Board  of  Equalization,  101 
Mont.  268,  279,  54  P.  2d  117.  But  there  are  no 
other  Montana  decisions  bearing  on  the  taxability 
of  Indian  personal  property  located  on  Indian  res- 
ervations. United  States  v.  Porter  (9  CCA  1927)  22 
F.  2d  365,  related  to  the  taxability  of  Indian  per- 
sonal property  located  off  an  Indian  reservation. 
Language  in  this  case  suggests  that  the  9th  Circuit 
Court  of  Appeals  might  have  little  patience  with 
claims  for  Indian  tax  immunity  where  the  United 
States  had  no  well-defined  interest  in  the  property 
to  be  taxed.  But  the  language  might  be  treated  as 
obiter,  and  the  personnel  of  the  court  has  since 
changed.  In  the  circumstances,  we  cannot  predict 
with  assurance  the  outcome  of  any  suit  testing  the 
taxability  of  personal  property  of  an  Indian,  where 
such  property  is  located  on  an  Indian  reservation. 

In  view  of  the  foregoing  uncertain  state  of  the 
law  where  the  personalty  is  not  trust  or  restricted 
or  acquired  pursuant  to  a  Federal  Indian  program, 
as  appears  to  be  the  situation  here,  this  Department 
is  not  in  a  position  to  issue  instructions  advising 
that  such  personal  property  of  Indians  residing  on 
their  reservation  is  subject  to  the  personal  property 
taxes  of  Lake  County,  Montana. 


By:, 


George  W.  Abbott, 

The  Solicitor. 


Edmund  T.  Fritz, 

Deputy  Solicitor. 


Title  Status  of  Tidelands  Comprising  the 
Juneau  Indian  Village 


M-36604 


September  16,  1960. 


Alaska:  Possessory  Rights— Alaska:  Tidelands— 
Alaska:  Statehood  Act— Indian  Tribes:  Alaskan 
Groups 

The  established  congressional  policy  to  reserve 
those  lands,  including  tidelands,  used  and  oc- 
cupied hy  the  Alaskan  Natives,  under  the  ab- 
solute jurisdiction  and  control  of  the  United 
States  in  aid  of  further  legislation  was  continued 
by  virtue  of  Section  3  (c) ,  Act  of  September  7, 
1957,  and  Section  4  of  the  Alaska  Statehood  Act. 
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Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:        The  Solicitor 

Subject:     Title  status  of  the  tidelands  comprising 
the  Juneau  Indian  Village 

A  question  has  been  raised  as  to  whether  the 
tidelands  upon  whicli  the  Juneau  Indian  Village  is 
located  were  granted  by  Act  of  Congress  to  the 
State  of  Alaska. 

We  are  of  the  opinion  for  the  reasons  set  forth 
below  that  the  United  States  retained  the  fee  simple 
title  to  the  tidelands  occupied  by  tlie  Indians  with- 
in the  Jimeau  Indian  Village  and  no  transfer  of 
these  lands  has  been  effected  by  Act  of  Congress. 

The  Juneau  Indian  Village  was  not  included  in 
the  survey  of  May  8,  1892,  which  established  the 
Juneau  townsite  nor  has  any  official  government 
survey  been  made  of  the  Village  to  date.  It  appears 
that  the  Indians  had  their  homes  and  buildings  con- 
structed on  poles  or  pilings  to  keep  them  out  of 
water  at  high  tide,  not  only  at  the  time  of  the 
townsite  survey  but  long  before  the  summer  of 
1880  when  the  founders  of  the  City  of  Juneau 
arrived  at  the  Indian  Village.  A  history  of  the  In- 
dian occupancy  in  the  Juneau  Indian  Village  is 
found  in  United  States  v.  10.95  Acres  of  Land  in 
Juneau,  75  F.  Supp.  841,  842  (1948) . 

Congress,  at  an  early  date,  enacted  legislation  to 
protect  the  Indians  in  their  use  and  occupancy  of 
lands  in  the  Territory  of  Alaska.  The  first  Organic 
Act  for  Alaska,  the  Act  of  May  17,  1884,  23  Stat. 
24,  26,  provided  in  Section  8: 

"That  the  Indians  or  other  persons  in  said 
district  shall  not  be  disturbed  in  the  possession 
of  any  lands  actually  in  their  use  or  occupation 
or  now  claimed  by  them  but  the  terms  under 
which  such  persons  may  acquire  title  to  such 
lands  is  reserved  for  further  legislation  by 
Congress  *  *   *." 


Subsequent  legislation  likewise  contained  provi- 
sions protecting  the  Alaskan  Natives  in  the  use 
and  occupancy  of  land  occupied  by  them  at  the 
dme.  Act  of  March  3,  1891,  26  Stat.  1095,  1100; 
Act  of  June  6,  1900,  31  Stat.  321.  330;  Act  of  May 
1,  1936,  49  Stat.  1250.  This  legislation  shows  a  con- 
sistent congressional  policy  to  reserve  lands  oc- 
cupied by  natives  in  Alaska  in  aid  of  further  legis- 
lation. Thus,  in  Tee-Hit-Ton  Indians  v.  United 
States,  348  U.S.  272,  278,  288  (1953),  it  was  held 
that  the  Congress  did  not  grant  to  the  Alaskan  In- 
dians by  the  1884  act,  supra,  or  the  Act  of  June  6, 
^      1900,  supra,  any  compensable  rights  or  ownership 


in  the  land  occupied  by  them,  die  intention  of  the 
legislation  being  merely  to  retain  the  status  quo 
until  further  congressional  action  was  taken. 

This  Department,  pursuant  to  the  legislative  in- 
tent indicated  by  Congress,  has  consistently  ac- 
knowledged and  respected  the  use  and  occupancy 
by  the  Alaska  natives.  13  L.D.  120  (1891)  ;  23  L.D. 
335  (1896);  26  L.D.  517  (1898);  28  L.D.  427 
(1899)  ;  37  L.D.  334  (1908)  ;  50  L.D.  315  (1924)  ; 
52  L.D.  597  (1929)  ;  53  L.D.  194  (1930)  ;  53  I.D. 
593   (1932). 

It  was  decided  at  an  early  date  in  Heckman  v. 
Sutter,  119  F.  83,  88  (1902),  that  the  tidelands  are 
included  in  the  prohibition  contained  in  Section  8 
of  tiie  1884  act,  supra,  against  disturbing  Indians 
in  the  use  or  possession  of  any  lands  in  Alaska.  In 
Heckman  v.  Sutter,  120  F.  393,  395  (1904),  the 
Court  considered  it  as  well  settled  that  prior  to 
Statehood  Congress  can  grant  rights  in  or  title  to 
the  tidelands  of  the  territories  in  any  manner  it 
deems  proper. 

In  two  recent  legislative  enactments  wherein  it 
was  provided  for  the  transfer  of  the  title  to  the 
tidelands,  the  policy  of  preserving  the  status  quo  on 
the  question  of  Indian  use  and  occupancy  of 
Alaskan  lands  appears  to  have  been  maintained  by 
specifically  reserving  such  lands  from  the  grants 
made  i)y  the  acts. 

Thus,  when  certain  tidelands  were  transferred  to 
the  Territoi7  of  Alaska  by  the  Act  of  September  7, 
1957,  71  Stat.  623,  it  was  especially  provided  in 
Section  3  of  the  act  that  no  grant  was  to  be  made 
of: 

"*  *  *  (c)  any  land  which,  on  the  date  of 
approval  of  this  Act,  is  held,  or  any  land  in 
which,  on  the  date  of  approval  of  this  Act,  any 
interest  is  held,  by  the  United  States  for  the 
benefit  of  any  tribe,  band,  or  group  of  Indians, 
Aleuts,  and  Eskimos  or  for  individual  Indians, 
Aleuts,  and  Eskimos;  *   *   *." 

The  tidelands  comprising  the  Juneau  Indian 
Village  come  within  the  scope  of  the  aforeq noted 
Section  3  (c)  since  on  the  date  of  the  act  they  were 
clearly  held  by  the  United  States  for  the  benefit  of 
the  Indians.  That  the  land  was  held  by  the  United 
Stales  cannot  be  questioned  since  the  title  was  in 
the  United  States.  In  view  of  the  long  standing 
position  of  the  United  States  with  respect  to  Indian 
occupancy  in  Alaska,  the  lands  so  occupied  by  the 
Indians  are  withheld  from  disposal  and  this 
is  obviously  and  necessarily  for  the  benefit  of 
the  Indians.  The  Department  apparently  so  con- 
strued the  exception  for  in  its  report  on  the  bill  it 
said,  "The  bill  also  protects  the  rights  of  Indians, 
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Aleuts,  and  Eskimos."  Congress  concurred  by  adopt- 
ing the  Department's  report  in  reporting  on  the 
bill.  Senate  Report  No.  1045,  85th  Congress,  1st 
Session. 

The  Act  of  July  7,  1958,  72  Stat.  339,  as  amended, 
providing  for  the  admission  of  the  State  of  Alaska 
into  the  Union  represents  the  latest  example  of 
legislation  in  which  Congress  continues  ithe  policy 
of  preserving  for  its  future  determination  the  ques- 
tion of  the  Alaskan  natives'  use  and  occupancy  of 
lands  in  Alaska.  Section  4  of  the  act  provides: 

"*  *  *  any  right  and  title  to  any  lands  or 
other  p>roperty  (including  fishing  rights)  the 
right  or  title  to  which  may  be  held  by  any  In- 
dians, Eskimos,  or  Aleuts  (hereinafter  called 
natives)  or  is  held  by  the  United  States  in  trust 
for  said  natives:  that  all  such  lands  shall  be 
and  remain  tinder  the  absolute  jurisdiction  and 
control  of  the  United  States  until  disposed  of 
under  its  authority  *  *  *."  (Emphasis  sup- 
plied.) 

No  attempt  was  made  in  Section  4  of  the  State- 
hood Act  to  deal  with  the  legal  merits  of  the  in- 
digenous rights,  the  intention  being  to  leave  the 
matter  in  status  quo  for  future  legislative  action. 
See  H.  Rept.  No.  624,  85th  Cong.,  1st  Sess.,  p.  19, 
and  S.  Rept.  No.  1163,  85th  Cong.,  1st  Sess.,  p.  15. 

George  W.  Abbott, 

The  Solicitor. 
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Indian  Lands:  Oil  and  Gas  Leasing  (Allotted 
Lands) 

The  Secretary  of  the  Interior  when  administering 
oil  and  gas  leases  on  allotted  Indian  lands  has  a 
duty  to  verify  the  accuracy  of  rental  and  royalty 
payments  made  by  the  lessee  directly  to  the  In- 
dian landowner  and  to  take  appropriate  action 
against  the  lessee,  as  provided  for  in  the  lease 
and  applicable  regulations,  because  of  inac- 
curacies in  payment. 

Memorandum 

To:  Director,   Division   of   Management   Re- 

search 
Director,  Division  of  Budget  and  Finance 


From:        Solicitor 

Subject:     Regulation  authorizing  lessees  of  alloitted 

Indian  land  to  pay  rental   and   royalty 

directly  to  the  Indian  owner 

You  have  requested  advice  as  to  the  responsibility 
of  the  Secretary  for  the  accuracy  of  payments  made 
to  individual  Indians  pursuant  to  25  CFR  172.14, 
which  provided  for  selected  Indian  landowners  to 
receive  rental  and  royalty  payments  directly  from 
the  oil  and  gas  lessee. 

The  Secretary  of  the  Interior  has  a  duty  to  verify 
the  accuracy  of  the  lessee's  rental  and  royalty  pay- 
ments when  administering  oil  and  gas  leases  on 
allotted  Indian  lands  under  the  Act  of  March  3, 
1909.  39  Stat.  781,  783,  as  amended  in  the  Act  of 
August  9,  1955,  69  Stat.  539,  540,  25  U.S.C.  396. 
This  duty  arises  because  of  the  trust  or  restricted 
character  of  the  leased  land  and  the  relationship 
between  the  Indian  landowner  and  the  United 
States  which  has  been  likened  to  that  of  a  guardian 
and  ward.  See  Parker  v.  Richard,  250  U.S.  235,  239 
(1919) ;  United  States  v.  McGugin,  28  F.  2d  76,  78 
(1928) .  The  Act  of  March  3,  1909,  as  amended, 
supra,  does  not  refer  to  any  specific  duty  but  con- 
tains broad  language  authorizing  the  Secretary  of 
the  Interior  "*  *  *  to  perform  any  and  all  acts 
and  make  such  rules  and  regulations  as  may  be 
necessary  *   *   *." 

Accordingly,  the  regulations  of  this  Department 
pertaining  to  oil  and  gas  leasing  on  Indian  land 
provide  that  the  lessee  furnish  statements  contain- 
ing information  from  which  the  accuracy  of  the 
lease  payment  may  be  determined,  whether  the  pay- 
ment be  transmitted  to  the  Department  or  directly 
to  the  Indian  landowner.  In  the  event  payment  is 
inaccurate  and  the  amount  due  is  not  paid  by  the 
lessee,  then  appropriate  action  must  be  taken  to 
cancel  the  lease  and/or  take  such  other  suitable 
action  against  the  lessee  and  his  bondsman  as  is 
provided  for  in  the  lease  or  in  the  applicable  regu- 
lations. 

From  the  record  before  us,  it  appears  the  United 
States  Geological  Survey  concludes  from  its  ex- 
f>erience  with  direct  payment  at  the  Five  Tribes 
Agency  that  the  procedures  presently  employed  by 
the  Department  do  not  enable  Survey  accountants 
to  verify  the  accuracy  of  payments  made  directly  to 
the  individual  Indians.  The  Bureau  of  Indian 
Affairs  takes  a  contrary  position.  Consequently,  it 
appears  that  an  administrative  decision  in  this  re- 
gard may  involve  a  change  in  the  present  account- 
ing procedure  as  well  as  a  realignment  of  account- 
ing responsibility  within  the  Department  to  ac- 
commodate the  change. 
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The  file  in  this  matter  is  attached,   as  you  re- 
quested. 


By: 


Theodore  F.  Stevens, 

Solicitor. 


Edmund  T.  Fritz, 

Deputy  Solicitor. 


Tax  Status  of  Personal  Property  of  Indians 
ON  Tule  River  Reservation,  California 


November  9,  1960. 


Memorandum 


Subject:     Tax  status  of  personal   property  of  In- 

From:        Solicitor 

Subject:  Tax  status  of  personal  property  of  In- 
dians on  Tule  River  Resei-vation,  Cali- 
fornia 

We  have  now  received  additional  information 
concerning  your  memorandum  of  May  17,  dealing 
with  the  questions  asked  by  Deputy  County  Asses- 
sor Scott  of  County  of  Tulare,  Visalia,  California, 
in  regard  to  the  tax  liability  on  cattle  belonging  to 
Indians  of  the  Tule  River  Indian  Reservation, 
California. 

Deputy  Assessor  Scott's  letter  to  you  of  March  24 
inquires  about  personal  tax  liability  of  Indians  in 
the  following  categories: 

"1.  Indians  living  on  the  reservation  and 
own  livestock  on  the  reservation. 

"2.  Indians  living  outside  the  reservation 
and  own  livestock  grazing  on  the  reservation. 

"3.  Indians  living  on  a  reservation  and  graz- 
ing livestock  outside  the  reservation." 

According  to  Area  Director  Hill's  letter  to  you 
of  May  11,  he  has  no  knowledge  of  any  Indian  liv- 
ing on  the  reservation  who  grazes  livestock  outside 
the  reservation.  Furthermore,  personal  property 
owned  by  an  Indian,  which  is  located  outside  an 
Indian  Reservation,  would  be  subject  to  the  ap- 
plicable laws  of  the  jurisdiction  in  which  such 
property  is  situated  unless  exempted  therefrom  by 
congressional  enactment  or  treaty  provisions.  See 
United  States  v.  Porter,  22  F.  2d.,  365  (1927)  .  In 
view  of  the  foregoing,  there  appears  to  be  no  need 
to  deal  further  with  the  third  item  of  Mr.  Scott's 
letter. 


On  the  assumption  that  the  cattle  owned  by  In- 
dians living  on  the  reservation  come  within  the 
category  dealt  with  in  the  case  of  United  States  v. 
Ricket,  reported  in  188  U.S.  432,  no  local  tax  lia- 
bility would  exist.  This  case  held  that  neither  land 
allotted,  nor  the  permanent  improvements  thereon, 
nor  the  personal  property  obtained  from  the  United 
States  and  used  by  the  Indians  on  the  lands  are 
subject  to  state  or  local  taxation  during  the  period 
of  trust  provided  by  the  1887  act,  24  Stat.  388,  as 
amended. 

The  Supreme  Court  of  the  United  States  empha- 
sizes the  non-taxability  of  certain  Indian  trust  prop- 
erty in  the  case  entitled  Squire,  Collector  of  In- 
ternal Revenue  v.  Capoeman  (19.56)  ,  wherein  the 
following  appears: 

"That  income  from  the  sale  by  the  Govern- 
ment of  standing  timber  on  allotted  forest  land 
on  the  Quinaielt  Indian  Reservation  held  in 
trust  by  the  Government  for  a  non-competent 
Quinaielt  Indian  may  not  be  subjected  to  a 
Capital-gains  tax  consistently  with  applicable 
treaty  and  statutory  provisions  and  the  Gov- 
ernment's role  as  trustee  and  guardian  for  such 
Indian." 

Thus  it  will  be  seen  that  non-taxability  inhibits 
the  Federal  Government  from  assessing  and  collect- 
ing Federal  Income  Taxes  from  trust  or  restricted 
property  from  Indians  coming  within  the  class  dealt 
with  in  the  Capoeman  case. 

It  is  evident  that  since  the  decision  of  the 
Supreme  Court  of  the  United  States  in  the  Ricket 
case,  supra,  the  principle  has  been  firmly  settled 
that  trust  or  restricted  property  as  therein  dealt 
with  is  not  subject  to  State  taxation.  As  to  non- 
trust  or  non-restricted  personal  property  owned  by 
an  Indian  of  a  particular  reservation  being  sub- 
ject to  the  laws  of  the  state  in  which  the  reservation 
is  located,  the  law  requires  clarification.  There  does 
not  appear  to  be  any  case  specifically  dealing  with 
this  question.  It  wovdd  appear,  therefore,  that  this 
is  a  matter  in  which  the  State  officials  will  have  to 
make  their  own  decision. 

Theodore  F.  Stevens, 

Solicitor. 

By: 

Franklin  C.  Salisbury, 
Acting  Associate  Solicitor, 

Indian  Affairs. 
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Water  Rights— Uintah  and  Ouray 
Reservation— Interest  of  U.S. 


November  14,  1960. 


Memorandum 


To:  Mr.  John  McB.  Meade,  Regional  Solici- 

tor, Los  Angeles 

From:        Solicitor 

Subject:  Interest  of  the  United  States  in  the  pro- 
posed adjudication  of  the  Uintah  Basin 
which  will  involve  Indian  water  rights  on 
the  Uintah  and  Ouray  Reservation,  Utah 

It  appears  from  your  memorandinn  that  you  are 
concerned  particularly  with  a  provision  in  the  Ap- 
propriation Act  of  June  21,  1906,  34  Stat.  325,  375. 
which  reads: 

"That  such  irrigation  systems  shall  be  con- 
structed and  completed  and  held  and  operated, 
and  water  therefor  appropriated  imder  the 
laws  of  the  State  of  Utali,  and  the  title  there- 
to until  otherwise  provided  by  law  shall  be  in 
the  Secretary  of  the  Interior  in  trust  for  the 
Indians,  and  he  may  sue  and  be  sued  in  mat- 
ters relating  thereto  *   *  *." 

This  item  is  similar  in  purport  to  an  item  con- 
tained in  the  Act  of  March  3,  1905,  33  Stat.  1016, 
dealing  with  the  irrigation  project  on  the  Wind 
River  Reservation  which,  in  part,  reads: 

"*  *  *  any  balance  remaining  in  the  said 
fund  of  185,000  shall  at  once  become  available 
and  shall  be  devoted  to  survey,  platting,  mak- 
ing of  maps,  payment  of  fees  and  the  per- 
formance of  such  acts  as  are  required  by  the 
statutes  of  the  State  of  Wyoming  in  securing 
water  rights  from  tlie  said  State  for  the  irriga- 
tion of  such  lands  as  shall  remain  the  property 
of  said  Indians,  whether  located  within  the 
territory  intended  to  be  ceded  by  this  agiee- 
ment  or  within  the  diminished  reserve." 

At  the  time  of  the  enactment  of  these  acts,  the 
Supreme  Court  of  the  United  States  had  not  ren- 
dered its  opinion  in  the  case  entitled  Winters  v. 
United  States,  207  U.S.  564  (1908) .  It  appears  the 
thinking  at  the  time  of  the  enactment  of  these 
items  by  Congress  was  not  clear  and  that  perhaps 
water  rights  of  the  Indians  on  their  reservations 
should  be  acquired  through  compliance  with  the 
statutes  of  the  particular  state  in  which  the  partic- 
ular reservation  was  situated.  This  was  changed  by 


the  decision  in  the  Winters  case.  Prior  to  that  time, 
however,  it  appears  that  representatives  of  the  In- 
dian Bureau,  in  numerous  instances,  had  filed  for 
appropriation  rights  for  Indian  lands  in  accordance 
with  the  particular  state  statutes.  For  instance,  in 
the  case  of  the  Yakima  Reservation,  an  application 
was  filed  for  an  appropriation  of  one  thousand  sec- 
ond feet  of  water  from  the  Yakima  River.  None  of 
such  filings  were  pursued  after  the  Supreme  Court's 
decision  in  the  Winters  case. 

Under  the  Winter's  Doctrine  there  appears  to 
be  no  question  but  that  the  Indians'  water  rights 
of  the  Uintah  and  Ouray  Reservation  are  not  sub- 
ject to  the  laws  of  the  State  of  Utah.  In  the  case  of 
the  Federal  Poiver  Commission  v.  Oregon,  et  al., 
349  U.S.  435,  448,  the  Court  on  page  448  of  the 
report  stated; 

"The  Desert  Land  Act  severed,  for  purposes 
of  private  acquisition,  soil  and  water  rights  on 
public  lands,  and  provided  that  such  water 
rights  were  to  be  acquired  in  the  manner  pro- 
vided by  the  law  of  the  State  of  location.  Cali- 
fornia Oregon  Power  Co.  v.  Beaver  Portland 
Cement  Co.,  295  U.S.  142.  See  also,  Nebraska 
V.  Wyoming,  325  U.S.  589,  611-616. 

"It  is  not  necessary  for  us,  in  the  instant  case, 
to  pass  upon  the  question  whether  this  legis- 
lation constitutes  the  express  delegation  or  con- 
veyance of  power  that  is  claimed  by  the  State, 
because  these  Acts  are  not  applicable  to  the 
reserved  lands  and  waters  here  involved.  The 
Desert  Land  Act  covers  'sources  of  water  sup- 
ply upon  the  public  lands  *  *  *.'  The  lands 
before  us  in  this  case  are  not  'public  lands' 
but  'reservations.'  Even  without  that  express 
restriction  of  the  Desert  Land  Act  to  sources  of 
water  supply  on  public  lands,  these  Acts  would 
not  apply  to  reserved  lands.  'It  is  a  familiar 
principle  of  public  land  law  that  statutes  pro- 
viding generally  for  disposal  of  the  public 
domain  are  inapplicable  to  lands  which  are 
not  unqualifiedly  subject  to  sale  and  disposi- 
tion because  they  have  been  appropriated  to 
some  other  purpose.'  United  States  v.  O'Don- 
nell,  303  U.S.  501,  510.  See  also.  United  States 
V.  Minnesota,  270  U.S.  181,  206.  The  instant 
lands  certainly  'are  not  unqualifiedly  subject  to 
sale  and  disposition  *  *  *.'  Accordingly,  it  is 
enough,  for  the  instant  case,  to  recognize  that 
these  Acts  do  not  apply  to  this  license,  which 
relates  only  to  the  use  of  waters  on  reservations 
of  the  United  States." 

The  Wind  River  Reservation  in  Wyoming  was 
the  subject  of  two  cases  entitled   United  States  v. 
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Parkins,  18  F.  (2d)  642  and  643  (Oct.  1926) ,  which 
deals  with  irrigation  on  the  Wind  River  Reserva- 
tion. The  Federal  District  Court  for  the  District  ol 
Wyoming  held  that  where  the  United  States  has  not 
sp>ecifically  granted  to  a  state  any  right  in  the  waters 
of  streams  within  an  Indian  reservation,  created  by 
treaty  before  the  state  was  admitted,  it  has  the  ex- 
clusive right  to  use  such  waters  for  the  benefit  of 
the  Indians  of  the  reservation.  It  was  further  held 
that  a  landowner  was  without  the  right  to  appro- 
priate to  his  private  use  for  irrigation  purposes 
water  from  a  creek  most  of  which  comes  primarily 
from  a  government  irrigation  system,  which  uses 
the  creek  bed  for  a  distance  as  a  canal  to  reach  cus- 
tomers below.  The  court,  as  will  be  noted  from  the 
decision    (p.  643)  ,  set  forth  that: 

"It  is  not  apparent  that  the  waters  in  the 
stream  within  the  Indian  reservation  were  ever 
specifically  granted  by  the  United  States  to  the 
State  of  Wyoming,  although  it  is  apparent  that 
the  fact  that  the  Indian  sei'vice  in  promulgating 
its  irrigation  project  and  the  officials  of  the 
State  of  Wyoming  for  the  purpose  of  protect- 
ing all  landowners  who  may  acquire  water 
rights,  have  cooperated  along  the  line  of  tak- 
ing out  water  for  irrigating  purposes  with  the 
consent  of  the  State.  It  must  be  assumed,  how- 
ever, in  the  absence  of  any  specific  grant,  that 
the  government  has  reserved  whatever  rights 
may  be  necessary  for  the  beneficial  use  of  the 
government  in  carrying  out  its  previous  treaty 
rights;  those  rights  having  become  fixed  and 
established  before  the  act  of  admission  which 
made  Wyoming  a  sovereign  state." 

This  case  cites  as  authority  Winters  v.  United 
States,  supra. 

Adjudication  of  water  rights  on  the  Uintah  Res- 
ervation was  had  in  the  cases  entitled  United  States 
V.  Dry  Gulch  Irrigation  District,  and  United  States 
V.  Cedar  Viezo  Irrigation  Company,  unreported  in 
the  Federal  District  Court,  Salt  Lake  City,  Utah. 
Final  decrees  in  these  cases  were  entered  March  16, 
1923.  The  rights  of  the  Indians  were  recognized 
under  the  Winters  Doctrine.  The  stream  now  in- 
volved was  not  included  directly  in  that  litigation, 
as  apparently  it  was  not  believed  that  such  rights 
would  be  affected  by  reason  of  the  developments 
carried  on  by  the  two  irrigation  companies  in  ques- 
tion. It  is  quite  evident,  however,  that  the  Winters 
Doctrine  is  applicable  here  as  in  the  cases  involving 
the  two  irrigation  companies  above  referred  to. 

Theodore  F.  Stevens, 

Solicitor. 


By: 


Edmund  T.  Fritz, 

Deputy  Solicitor. 


Collection  of  Delinquent  Operation  and 

Maintenance  Assessments  from  Per 

Capita  Payments 


November  21,  1960. 


Memorandum 


To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Collection  of  delincjuent  Operation  and 

Maintenance  assessments  from  per  capita 

payments 

On  September  23,  1960,  you  requested  our  views 
as  to  the  priority  of  claims  for  delinquent  Oper- 
ation and  Maintenance  assessments  over  levies  for 
delinquent  Federal  income  taxes.  The  Assistant 
Area  Director,  Billings,  has  indicated  that  the  only 
means  to  collect  these  assessments  is  from  funds  be- 
longing to  the  landowners  in  individual  Indian 
Money  Accoimts. 

This  office  stated  in  a  memorandum  on  a  similar 
subject  on  June  20,  1960,  that  "when  money  in  an 
individual  Indian  money  account  which  is  received 
as  a  per  capita  payment  is  pledged  to  secure  a  tribal 
loan  before  the  tax  lien  attaches,  such  money  is  un- 
available as  a  source  for  satisfaction  for  the  lien, 
and  the  Superintendent  is  not  required  to  surrender 
such  funds.  See  26  CFR  601.104  (c)  (g) ."  The  regu- 
lations applicable  to  Operation  and  Maintenance 
assessments  on  the  Flathead  Indian  Reservation,  25 
CFR  221. 12-221. 29a.  do  not  make  provision  for  the 
creation  of  a  lien  against  the  Indian  money  account 
of  the  water  user.  Instead,  it  is  provided  that  "no 
water  will  be  delivered  until  such  (Operation  and 
Maintenance)  charges  have  been  paid,  except  that 
Indian  water  users  who  are  financially  unable  to 
pay  the  assessment  on  the  due  date  may  be  fur- 
nished water,  provided  *  *  *  (They  have)  made 
satisfactory  arrangement  to  pay  the  assessments 
from  the  proceeds  of  crops  or  from  other  sources." 
25  CFR  221.20.  If,  pursuant  to  this  or  similar  sec- 
tions of  the  regulations,  an  Indian  pledges  antici- 
pated per  capita  income  for  the  delivery  of  water  to 
his  land  before  the  tax  lien  attaches,  the  situation 
would  appear  to  be  like  that  discussed  in  our  June 
20,  1960,  memorandum,  and  the  money  would  be 
unavailable  for  the  satisfaction  of  the  tax  lien.  If, 
however,  no  specific  agreement  was  made  by  the 
water  user  to  pay  water  assessments  from  this  source, 


1894 


Department  of  the  Interior 


November  21,  1960 


the  Project  Engineer  and  the  Superintendent  can 
look  to  whatever  may  have  been  agreed  upon  as 
the  source  for  satisfaction,  but  cannot  enforce  a 
claim  for  delinquent  assessments  against  the  Indian 
money  account  of  the  water  user.  Consequently,  it 
follows  that  claims  for  such  delinquent  assessments 
will  not  take  precedence  over  levies  against  the 
funds  in  an  Indian  money  account  for  delinquent 
Federal  income  taxes. 


By: 


Theodore  F.  Stevens, 

Solicitor. 


Edmund  T.  Fritz, 

Deputy  Solicitor. 


Status  of  U.S.  Savings  Bonds— Estate  of 
Deceased  Choctaw  Indian 


67  I.D.  452 
M-36608 


December  28,  1960. 


Indians:  Fiscal  and  Financial  Affairs— Secretary  of 
the  Interior 

Pursuant  to  conveyances  of  restricted  Indian  lands 
approved  conditionally  by  county  courts  in  Okla- 
homa under  a  trust  agreement,  the  Secretary  of 
the  Interior  or  his  authorized  representative  can 
suspend  temporarily,  during  the  term  of  the 
trust,  supervision  over  the  collections  made  of 
income  from  the  restricted  lands. 

Indians:  Fiscal  and  Financial  Affairs— Secretary  of 
the    Interior 

Upon  termination  of  the  trust,  which  had  trans- 
ferred only  the  legal  title  to  lands  and  the  future 
income  therefrom  to  a  trustee,  leaving  the  bene- 
ficial title  in  the  Indian  creator  of  the  trust, 
the  suspension  of  supervision  by  the  Secretary 
of  the  Interior  or  his  authorized  representative 
over  the  trust  property  is  lifted  and  such  super- 
vision resumes  as  though  the  trust  had  never 
been  made. 

Indians:  Fiscal  and  Financial  Affairs— Secretary  of 
the  Interior 

United  States  Savings  Bonds  purchased  with  the 
income  accruing  from  restricted  Indian  lands 
during  the  term  of  a  trust  agreement  continue 
under  the  supervision  and  control  of  the  Secre- 
tary of  the  Interior  or  his  authorized  repre- 
sentative upon  termination  of  the  trust. 


Memorandum 


To:  Commissioner  of  Indian  Affairs 

From:       Solicitor 

Subject:    Savings   bonds   owned   by   the   estate   of 

Abner  Battiest,  Jr.,  a  deceased  Choctaw 

Indian 

You  have  referred,  for  our  opinion,  the  question 
whether  certain  United  States  Savings  Bonds,  in 
the  face  value  of  1 160,000,  belonging  to  the  above 
estate,  constitute  restricted  or  trust  property  sub- 
ject to  the  supervision  or  control  of  this  Depart- 
ment. You  apparently  wish  to  have  that  question 
resolved  before  action  is  continued  looking  to  the 
reissuance  of  the  bonds  by  the  Department  of  the 
Treasury,  in  trust,  for  the  estate  of  Abner  Battiest, 
Jr.  All  of  the  apparent  beneficiaries  of  that  estate, 
who  are  the  decedent's  widow  and  three  minor 
children,  appear  to  be  of  one-half  or  more  Choctaw 
Indian  blood. ^ 

It  is  our  view  that  the  bonds  are  restricted,  and 
subject  to  this  Depaitment's  supervision.  There  is 
of  direct  pertinence  in  the  present  matter  a  trust 
agreement,  dated  December  2,  1947,  whereby  the 
said  Abner  Battiest,  Jr.,  an  unenrolled  fifteen-six- 
teenths blood  Choctaw  Indian,  joined  by  his  wife, 
Catherine  Battiest,  now  Brown,  conveyed  to  J.  G. 
Weddington,  as  trustee,  certain  lands  inherited  by 
the  creator  of  the  trust  from  or  through  his  de- 
ceased father  and  mother,  who  were  Choctaw  In- 
dian allottees  of  the  Five  Civilized  Tribes.  The 
trust  was  to  be  carried  out  on  behalf  of  Abner 
Battiest,  Jr.,  as  the  beneficiary.  The  term  of  the 
trust  agreement  was  ten  years,  but  it  appears  that 
prior  to  such  expiration  date,  i.e.,  on  August  21, 
1956,  the  trustee  relinquished  the  above  savings 
bonds  to  the  Area  Director  (Muskogee,  Okla- 
homa) of  your  Bureau,  taking  appropriate  re- 
ceipts for  such  disposition.  The  exact  date  of  the 
death  of  the  Indian  trustor,  Abner  Battiest,  Jr., 
does  not  appear,  but,  based  on  correspondence  in 
the  file,  both  the  trustee  and  the  beneficiary  ap- 
pear to  have  died  before  the  trust  expired  by  its 
own  time  limitation  on  December  3,  1957. 

A  memorandum  in  the  file,  prepared  by  the 
Field  Solicitor,  Muskogee,  Oklahoma,  is  to  the 
effect  that  the  lands  included  within  the  trust 
agreement  had  been  unrestricted  prior  to  the  pas- 
sage of  the  Act  of  August  4,  1947,^  but  by  reason 
of  that  legislation  restrictions  were  imposed.  While 
the  Field  Solicitor  apparently   did   not  regard   it 


'^  Pending  a  definite  determination  of  the  question  whether 
the  bonds  are  restricted,  the  Area  Director  has  accepted 
the  voluntary  deposit  by  the  widow  of  these  securities 
under  25  CFR  104.6. 

=  61  Stat.  731. 
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essential  to  state  with  specificity  the  basis  upon 
which  he  concluded  that  the  lands  were  imre- 
stricted  prior  to  August  4,  1947,  which  may  be 
unimportant  £or  our  present  purposes,  it  is  essen- 
tial that  the  restricted  character  of  the  lands  under 
the  1947  act  be  established.  Here  again,  the  Field 
Solicitor  did  not  show  or  state  positively  that  the 
lands  were  restricted  in  the  hands  of  that  p>erson 
from  whom  Abner  Battiest,  Jr.,  acquired  his  in- 
terest therein. 

However,  since  such  a  finding  is  basic  to  the 
effective  operation  of  Section  1  of  the  1947  act 
upon  lands  which  had  theretofore  been  unre- 
stricted,^ the  factual  premise  in  that  respect  will 
be  assumed  in  the  light  of  the  statement  by  the 
Field  Solicitor  that  the  1947  act  imposed  restric- 
tions. Moreover,  to  proceed  on  such  an  assumption 
appears  reasonable  in  this  particular  instance  since 
it  was  regarded  as  essential  that  the  conveyances 
of  lands  included  in  the  trust  agreement  of  De- 
cember 2,  1947,  be  approved  by  the  courts  of  the 
four  counties  in  Oklahoma  in  which  the  lands  in 
question  are  situated. 

It  should  be  noted  that  only  restricted  lands 
apparently  were  covered  by  the  trust  agreement 
upon  the  date  of  its  execution  on  December  2, 
1947.  Any  restricted  funds  which  the  creator  of  the 
trust  then  may  have  had  on  deposit  with  the 
Superintendent  (Area  Director)  for  the  Five  Civil- 
ized Tribes  were  specifically  excepted  from  the  ap- 
plication of  the  trust  agreement,  any  profits  or  in- 
come from  the  included  restricted  lands  were  to 
be  administered  under  the  trust  agreement.  Re- 
stricted funds  then  in  the  custody  of  an  officer 
of  this  Department  were  excepted,  no  doubt,  to 
avoid  any  p>ossible  conflict  with  those  unrepealed 
provisions  of  the  Act  of  January  27,  1933,*  which 
require  that  a  trust  created  by  an  Indian  of  the 
Five  Civilized  Tribes  out  of  "restricted  funds  or 
other  property  subject  to  the  supervision  of  the 
Secretary  of  the  Interior",  was  subject  to  approval 
by  the  Secretary.  In  approving  the  transfer  of  the 
inlierited  restricted  Indian  lands  under  the  trust 
agreement  of  December  2,  1947,  the  four  county 
courts  in  Oklahoma  were  performing  a  function 


^"*  •  •  no  conveyance,  including  an  oil  and  gas  or  min- 
eral lease,  of  any  interest  in  land  acquired  before  or  after 
the  date  of  this  Act  by  an  Indian  heir  or  devisee  of  one- 
half  or  more  Indian  blood,  when  such  interest  in  land  was 
restricted  in  the  hands  of  the  person  from  whom  such  In- 
dian heir  or  devisee  acquired  same,  shall  be  valid  unless  ap- 
proved in  open  court  by  the  county  court  of  the  county  in 
Oklahoma  in  which  the  land  is  situated  *  *  *." 

M7  Stat.  777,  Section  12  of  the  Act  of  August  4,  1947, 
repealed  only  sections  1  and  8  of  the  Act  of  January  27, 
1933,  leaving  the  other  provisions  of  the  latter  act  in  full 
operation  as  to  trusts  created  by  Indians  of  the  Five  Civilized 
Tribes. 


continued  in  them  by  the  act  of  August  4,  1947, 
supra.  In  exercising  this  function  the  county  courts 
were  acting  as  Federal  agencies  or  instrumental- 
ities, and  the  restrictions  were  merely  relaxed  or 
qualified  to  the  extent  of  sanctioning  such  con- 
veyances as  receive  the  county  courts'  approval.^ 

When  acting  as  a  Federal  agency,  it  should  be 
observed  that  approval  by  a  county  court  does  not, 
perforce,  remove  restrictions  from  the  lands,  but 
restrictions  may  be,  and  often  are,  continued. 
Thus,  in  the  present  trust  agreement,  a  specific 
provision  therein  (Section  2)  states  that  in  no 
event  shall  the  trustee  sell  any  land  or  interest 
in  land  included  in  the  trust  agreement  without 
the  written  consent  of  the  County  Judge  of  the 
comity  in  which  the  land  is  located.  Section  16  of 
the  trust  agreement  contains  the  additional  provi- 
sion : 

"This  agreement  is  executed  upon  the  ex- 
press condition  that  upon  the  termination 
thereof  for  any  reason,  the  lands  herein  con- 
veyed shall  become  subject  to  the  same  re- 
strictions to  which  they  would  be  subject  if 
this  trust  agreement  had  never  been  executed, 
that  is  to  say,  the  restrictions  applicable  at  the 
time  of  the  execution  of  this  agreement  or 
such  modifications  thereof  as  may  hereafter  be 
enacted  or  made  applicable." 

The  conditions  just  mentioned  and  quoted 
above  constitiue  continuing  restrictions,  and  obvi- 
ously were  inserted  in  the  trust  agreement  for  the 
protection  of  the  Indian  creator  of  the  trust.  Those 
provisions  assured  the  inalienability  of  the  lands 
included  within  the  trust,  except  on  the  same  basis 
as  that  prescribed  by  Section  1  of  the  1947  act, 
supra.  Having  the  power  under  that  act  to  with- 
hold approval  of  a  conveyance  of  restricted  In- 
dian lands,  the  county  court  likewise  had  the 
power  to  impose  as  a  condition  to  its  approval  cer- 
tain protective  measures  such  as  those  described." 
Thus,  by  the  terms  of  the  approved  trust  agree- 
ment, the  restricted  lands  included  within  the 
agreement  were,  during  the  continuance  of  the 
trust,  restricted,  and  now  appear  subject  to  the 
same  restriction  that  they  cannot  be  sold  except 
with  the  approval  of  the  appropriate  coimty  court 
of  Oklahoma. 

The  file  attached  to  your  request  for  our  views 
in  this  matter  shows  that  the  savings  bonds  in  ques- 
tion were  purchased  with  income  derived  from 
the  restricted  lands  constituting  the  original  corpus 


=  See  Parker  v.  Richard  et  al.,  250  U.S.  235  (1919)  :   United 
States  V.  Goldfeder,  112  F.  2d  615    (CCA,  10th,  1940). 
"Goldfeder  v.  Uitiled  States,  112  F.  2d  615,  supra. 
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of  the  above  trust.  Moreover,  based  upon  the 
Area  Director's  teletype  of  April  24,  1959,  such  in- 
come had  as  its  source  "oil  produced  under  De- 
partmental leases  upon  restricted  lands."  Except 
for  the  period  when  the  lands  were  unrestricted, 
which  apparently  represented  an  interval  begin- 
ning some  time  after  the  execution  of  the  Depart- 
mental mineral  leases  on  the  lands  and  up  to  the 
imposition  of  restrictions  by  the  Act  of  August  4, 
1947,  supra,  the  income  from  the  restricted  lands 
likewise  was  restricted,  and  therefore  subject  to 
the  jurisdiction  or  supervision  of  the  Secretary  of 
the  Interior.'^ 

We  do  not  believe  that  the  restricted  character 
of  the  above  bonds  is  changed  by  the  fact  that  for 
a  presaibed  period  of  time  during  the  operation 
of  the  trust  the  trustee  had  certain  powers  over 
the  income  derived  from  the  restricted  corpus  of 
the  trust,  and  which  resulted  in  the  bond  invest- 
ment. As  stated  heretofore,*  the  required  approval 
of  the  county  courts  to  the  conveyancing  of  the 
lands  under  the  trust  agreement  merely  relaxed 
the  restrictions  upon  the  lands  to  the  extent  of 
sanctioning  the  temporary  transfer  of  such  lands 
to  the  trustee  for  the  limited  purposes  of  the  trust. 
Of  course,  by  the  terms  of  the  trust,  the  trustee 
was  permitted  to  utilize  a  portion  of  the  trust  in- 
come for  certain  stated  purposes,  which,  if  prop- 
erly administered  or  expended  during  the  trust, 
is  not  within  the  scope  of  this  memorandum. 
Nevertheless,  with  respect  to  the  unusued  income 
from  the  restricted  lands,  now  embodied  in  the 
form  of  the  bonds  the  governmental  interest  is 
clear,  based  upon  the  continuance  of  Federal  re- 
strictions. 

The  restrictions  upon  the  lands  included  within 
the  trust,  as  well  as  upon  the  income  from  such 
lands,  merely  were  suspended  during  the  term  of 
the  trust  agreement  for  the  specific  purposes  and 
uses  recited  in  that  agreement.  This  is  adequately 
demonstrated  by  the  actions  of  officials  in  the  Area 
Director's  office,  taken  contemporaneously  with 
the  execution  of  the  trust  and  the  approval  of 
that  agreement  by  the  county  courts.  For  instance, 
the  supervision  of  collections  by  the  Superintend- 
ent or  the  Area  Office  of  restricted  income  accru- 
ing from  the  Departmental  mining  leases  on  the 
lands  was  relinquished  conditionally  to  the  trustee, 
since  it  was  recognized  that  upon  termination  of 
the  trust  officials  of  this  Department  again  would 
have  to  assume  complete  supervision  in  the  matter. 

''Sunderland  v.  United  States,  266  U.S.  226,  235;  Parker  v. 
Richard,  supra;  United  States  v.  Browti,  et  al.,  8  F.  (2d) 
564  (CCA,  8th  1925)  cert,  denied  270  U.S.  644;  Sec.  1,  Act 
of  Januai7  27,  1933,  supra;  Section  5  Act  of  August  4,  1947. 
supra. 

*  Ante,  £n.  5. 


In  fact,  it  is  manifest  that  at  all  times,  whether 
before,  during,  or  after  the  termination  of  the 
trust,  the  beneficial  interest  in  the  lands,  and  to 
the  income  therefrom,  remained  in  the  Indian 
creator  of  the  trust,  Abner  Battiest,  Jr.  In  this 
respect  it  should  be  added  that  the  execution  of 
the  trust  was  only  a  partial  alienation,  affecting 
only  the  bare  legal  title  to  the  restricted  property 
covered  by  the  trust.  Thus,  when  the  conditions 
upon  which  the  trust  operated  came  to  an  end,  the 
situation  essentially  is  the  same  as  if  the  trust  had 
never  been  made,  thereby  restoring  to  the  Secre- 
tary of  the  Interior  or  his  representative  the  super- 
vision which  merely  had  been  suspended  with  re- 
spect to  the  property  included  within  the  trust.^ 

On  the  basis  of  our  conclusion  that  the  savings 
bonds  are  restricted  property,  and  to  be  held  under 
the  supervision  of  this  Department,  it  is  sug- 
gested that  you  issue  instructions  to  the  Area 
Director  so  as  to  enable  him  to  obtain  from  the 
Treasury  Department  an  appropriate  transfer  of 
ownership,  compatible  with  this  opinion,  of  the 
bonds  in  question. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


Assumption   of  State   Jurisdiction   Under 
P.L.  280-Tribal  Courts 
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Memorandum 


To:  Regional  Solicitor,  Portland 

Attention:  Mr.   jourolmon 

From:        Solicitor 

Subject:  Request  by  Chairman  of  Washington 
State  Legislative  Committee  for  opinion 
regarding  effect  of  State  jurisdictional 
bill  upon  tribal  courts  in  Washington  if 
enacted  into  law 

In  Mr.  Jourolmon's  telephone  conversation  on 
February  8,  1961,  with  Mr.  Barnes,  he  explained 
that  on  February  4  after  the  hearing  on  .S— 33,  the 
State  bill  to  extend  State  civil  and  criminal  juris- 
diction pursuant  to  Public  Law  280,  83d  Congress, 
over  all  Indian  country  within  the  State  of  Wash- 
ington, the  chaimian  of  the  committee  considering 

">  Brown,  et  al.  v.  United  States,  27  F.  (2d)  274  (CCA. 
8th,  1928)  :  Timothy  v.  Sessions,  et  al..  United  States  of 
America,  Intervener,  No.  3568  Civil  (U.S.D.C.E.D.,  Okla. 
1954)  ;  C/.  Smith  v.  McCullough  et  al.,  270  U.S.  456,  463 
(1926)  ;  Davis  v.  Jones.  Administrix,  254  F.  (2d)  696 
(CCA,  10th,  1958) ,  cert,  denied  358  U.S.  865. 
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the  bill  requested  an  opinion  concerning  the  pos- 
sible effect  of  it  upon  tribal  courts  in  Washington. 
We  are  informed  that  Mr.  Jourolmon  advised  him 
that  a  check  would  be  made  with  this  office  to  see 
whether  an  opinion  might  be  given  as  requested. 

It  is  our  understanding  that  the  chairman  de- 
sires infomiation  on  whether  passage  of  S— 33 
would  do  away  with  tribal  courts  in  the  State.  We 
furtlier  understand  that  there  is  a  provision  in 
the  bill  which  states  that  it  is  not  intended  to 
achieve  this  result. 

The  Department  has  taken  the  position  that 
where  a  State  accepts  under  Public  Law  280  juris- 
diction over  Indian  country,  the  State's  criminal 
jurisdiction  is  exclusive  except  as  against  the 
United  States.  Attached  is  a  copy  of  Solicitor's 
Opinion  M-36241,  September  22,  1954,  which  sets 
forth  this  view.  As  you  are,  of  course,  aware  when 
Washington  accepted  jurisdiction  over  Indian 
country  within  the  State  except  for  the  Colville, 
Spokane  and  Yakima  Reservations,  tribal  courts 
in  the  other  reservations  weie  disbanded. 

If  the  State  of  Washington  is  considering  the 
assumption  of  something  less  than  complete  juris- 
diction over  Indian  country  within  the  State,  then 
we  foresee  a  number  of  difficulties.  First,  on  the 
question  of  whether  the  State  may  accept  some- 
thing less  than  all  the  jurisdiction  offered  under 
Public  Law  280,  this  office  has  heretofore  said  that 
although  the  matter  is  not  clear  or  free  from  doiibt 
it  may  be  possible  for  a  State  to  take  piecemeal 
jurisdiction  under  Public  Law  280.  For  your  infor- 
mation in  this  regard,  there  are  attached  a  copy 
of  a  memorandum  to  the  Comimssioner  of  Indian 
Affairs  dated  November  16,  1960,  and  a  copy  of  a 
letter  dated  June  17,  1959,  to  Senator  Francis  Case. 
There  is  also  enclosed  a  memorandum  dated  May 
20,  1959,  on  this  point. 
If  it  is  correct  that  a  State  may  assume  piece- 
I  meal  jurisdiction  under  Public  Law  280,  then  it 
I  would  appear  that  very  careful  drafting  of  such 
I  legislation  would  be  required  for  it  to  be  clear 
without  question  what  the  respective  responsibil- 
ities of  the  several  jurisdictions  were,  recognizing 
that  the  State  cannot  confer  any  jurisdiction  upon 
the  tribes.  And  in  this  connection  there  would 
seem  to  be  considerable  danger  of  running  into 
the  same  problems,  presently  encountered,  of  who 
had  jurisdiction,  the  State  or  the  tribes,  unless 
the  State's  jurisdiction  were  very  specifically  stated. 
Regardless  of  the  form  the  legislation  takes,  it 
should  certainly  be  drafted  so  as  to  preserve  the 
civil  rights  of  the  Indians  and  clarify  the  jurisdic- 
tional problems  with  respect  to  them  rather  than 
cause  further  confusion  in  this  area. 

We  will  be  glad  to  review  any  proposed  opinion 
you  may  prepare  for  the  chairman  of  the  Wash- 


ington Legislative  Committee  on  this  matter,  and 
suggest,  since  it  is  a  matter  of  general  concern  to 
the  Department,  that  you  make  the  opinion  for 
the  Solicitor's  signature. 

Frank  J.  Barry, 

Solicitor. 


Authority  of  The  Secretary  to  Approve 

Advancement  of  Tribal  Judgment  Funds 

For  Tribal  Purposes 


68  I.D.  313 
M-36628 


September  21,  1961. 


Indian  Tribes:  Judgment  Funds 

Under  general  statutory  authority  empowering  the 
Secretary  of  the  Interior  to  approve  the  ad- 
vancement of  tribal  funds  to  Indian  tribes,  the 
Secretary  is  authorized  to  advance  all  categories 
of  tribal  funds,  including  tribal  judgment  funds. 

Meynorandum 

To:  Secretary  of  the  Interior 

From:        Solicitor 

Subject:     Authority  of  Secretary  to  authorize  use 
of  tribal  funds 

You  have  requested  my  views  whether  under 
existing  law  there  is  authority  for  the  use  of  funds 
awarded  by  the  Indian  Claims  Commission  or  the 
Court  of  Claims  to  an  Indian  tribe,  band  or  iden- 
tifiable group  for  such  purpose  as  may  be  author- 
ized by  the  tribal  governing  body  and  approved 
by  the  Secretary  of  the  Interior. 

The  matter  of  the  disposition  of  judgment  funds 
has  been  the  subject  of  many  discussions  with 
representatives  of  the  Bureau  of  Indian  Affairs  and 
this  office.  It  appears  that  the  established  practice 
of  the  Bureau  of  Indian  Affairs  has  been  to  treat 
as  unavailable  for  expenditure  without  specific  au- 
thorization by  Congress,  those  tribal  fimds  repre- 
senting the  proceeds  of  judgments  recovered  against 
the  United  States  and  the  proceeds  of  the  sale  of 
reservation  lands. 

The  current  Interior  Appropriation  Act,  ap- 
proved August  3,  1961  (75  Stat.  246) ,  authorizes 
and  appropriates  the  sum  of  $3,000,000  from  tribal 
funds  for  expenditures  for  the  benefit  of  Indians 
and  Indian  tribes,  for  particular  purposes.  The 
act  also  makes  provision  for  the  advancement  of 
tribal  funds  to  Indian  tribes  during  the  current 
fiscal  year  for  such  purposes  as  may  be  designated 
by  the  governing  body  of  the  particular  tribe  in- 
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volved  and  approved  by  the  Secretai-y  of  the  In- 
terior. The  second  cited  authority  contains  no  lan- 
guage limiting  its  application  to  any  particular 
class  of  tribal  funds  or  to  the  use  to  be  made  of 
such  funds.  The  above  two  provisions  have  been 
inserted  in  the  appropriation  acts  for  the  past  sev- 
eral years. 

It  is  therefore  concluded  that  the  Secretary  under 
this  authority  in  the  appropriation  acts  for  1962 
and  preceding  years  is  and  was  empowered  to  ad- 
vance to  an  Indian  tribe  for  such  purposes  as 
may  be  designated  by  the  governing  body  of  the 
tribe,  and  approved  by  him,  any  tribal  funds  held 
in  the  United  States  Treasury,  including  those 
which  represent  the  payment  made  to  satisfy  a 
judgment  awarded  by  the  Indian  Claims  Commis- 
sion or  the  Court  of  Claims.  However,  any  award 
made  by  the  Court  of  Claims  pursuant  to  a  special 
jurisdictional  act  is  subject  to  the  uses  specified  in 
such  act  unless  otherwise  provided  by  the  appro- 
priation act. 

In  those  instances  where  the  tribe,  band  or  iden- 
tifiable group  in  whose  favor  the  judgment  was 
rendered  has  no  recognized  tribal  status  or  tribal 
organization  to  speak  for  the  tribe,  band  or  group 
and  the  members  are  widely  scattered,  it  does  not 
appear  that  such  tribe,  band  or  group  could  desig- 
nate the  particular  purpose  or  purp>oses  for  which 
the  said  judgment  may  be  used.  Therefore,  it 
would  appear  that  in  these  instances  congressional 
authority  must  be  obtained  before  any  disposition 
is  made  of  any  judgment  funds  awarded  to  them. 
Likewise,  it  would  appear,  for  the  same  reasons, 
that  a  judgment  rendered  in  favor  of  a  tribal 
group  which  is  composed  of  members  of  a  tribe  as 
it  existed  years  ago  and/or  their  descendants  is  not 
available  under  the  provisions  of  the  current  ap- 
propriation act.  Finally,  it  should  be  observed  that 
the  distribution  of  judgment  funds  as  per  capita 
payments  without  the  enactment  of  special  tax- 
exemption  legislation  may  subject  the  payments  to 
income  taxes. 

Frank  J.  Barry, 

Solicitor. 

Treaty  Rights  of  Indians  In  Washington 
To  Market  Steelhead  Trout 

March  27,  1962. 

The  Honorable, 
The  Attorney  General 
Department  of  Justice 
Washington  25,  D.C. 

Sir: 

This  concerns  the  right  of  Indians  in  the  State 
of  Washington  to  market  steelhead  trout  caught  by 


them  on  their  reservations  pursuant  to  treaty 
rights.  Shipments  of  steelhead  which  were  not 
labeled  as  required  by  the  Black  Bass  Act,  16 
U.S.C,  852a,  853,  were  the  subject  of  our  letter 
of  January  29  to  you.  (Your  reference:  Criminal 
Division:  HJM:LM  138-82-1.) 

The  State  of  Washington  has  amended  RCW 
77.16.040,  by  Chapter  75,  Washington  Laws  of 
1961,  so  as  to  prohibit  possession  for  shipment  or 
shipment  of  game  fish  (which  includes  steelhead) 
"except  as  authorized  by  permit  or  license  law- 
fully issued  by  the  director,  or  by  rule  or  regula- 
tion of  the  [Washington  State  Game]  Commis- 
sion." Although  the  statute  is  not  by  its  terms 
directed  specifically  at  Indians,  our  Regional  Soli- 
citor at  Portland  advises  that  it  seems  to  be  an  open 
secret  around  the  State  of  Washington  that  it  is 
aimed  primarily  at  Indian-caught  steelhead.  Efforts 
by  the  Regional  Solicitor's  office  to  obtain  permis- 
sion from  the  Washington  State  Game  Commission, 
as  provided  by  the  1961  statute,  to  ship  steelhead 
caught  on  reservations  by  Indians  pursuant  to 
treaty  rights  have  been  unsuccessful. 

Because  of  this  Washington  statute  the  Indians 
of  the  Lummi  Indian  Reservation  have  been  un- 
able to  find  carriers  who  will  handle  interstate 
shipments  of  their  fish  from  the  reservation.  Con- 
sequently we  are  informed  that  probably  in  excess 
of  2,000  pounds  of  steelhead  have  had  to  be  frozen 
and  placed  in  cold  storage  on  the  reservation.  The 
frozen  fish  remains  on  the  reservation  as  shippers 
refuse  to  handle  it  in  view  of  the  statute  in  ques- 
tion. In  this  connection  there  are  enclosed  two 
copies  of  a  telegram  dated  March  19  from  the 
Cliairman  of  the  Lummi  Business  Council  urging 
action  which  will  permit  the  fish  to  be  marketed  I 
before  April  15. 

Details  of  this  problem  are  given  in  the  enclosed 
copies  of  the  Regional  Solicitor's  letter  of  Feb- 
ruary 2  to  the  District  Supervisor  of  the  Interstate 
Commerce  Commission,  Seattle,  Washington,  the] 
latter's  reply  dated  February  8.  and  the  Acting 
Regional  Solicitor's  letter  of  February  13  to  the  J 
United  States  Attorney  at  Seattle. 

It  is  our  understanding  that  the  Office  of  the 
United  States  Attorney  is  willing,  with  your  con-i 
currence,  to  offer  legal  assistance  to  any  shipper 
who  may  be  prosecuted  under  the  Washington 
statute  for  handling  interstate  shipments  of  reser- 
vation-caught steelhead  where  such  fish  is  properly 
labeled  and  has  been  taken  pursuant  to  treaty 
rights.  We  further  understand  that  with  tliis  assur- 
ance carriers  will  accept  such  steelhead  for  ship- 
ment. 

It  is  requested  that  you  authorize  the  United 
States  Attorney  to  take  appropriate  action  to  pro- 
vide the  shippers  with  sufficient  assurance  of  legal 
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assistance  so  that  they  will  undertake  to  handle 
the  interstate  shipments  of  properly  labeled  steel- 
head  caught  on  Indian  reservations  in  Washington 
pursuant  to  treaty  rights.  We  believe  that  the  legal 
basis  underlying  the  Indians'  right  to  ship  such 
steelhead  is  adequately  stated  in  the  letter  from 
the  Acting  Regional  Solicitor  to  the  United  States 
Attorney.  In  this  regard  we  do  not  think  that  the 
conclusions  stated  therein  are  affected  by  the  recent 
opinion  of  the  Supreme  Court  in  the  case  entitled 
Organized  Village  of  Lake,  et  al.  v.  Egan,  30  L.W. 
4180. 

In  addition  to  such  authorization  to  the  United 
States  Attorney,  it  is  requested  that  appropriate 
steps  be  taken  by  your  Department  to  state  entire 
participation  by  the  Federal  Government  in  the 
action  entitled  Qiiinaielt  Indian  Tribe  v.  State  of 
Washingtoti,  Department  of  Game  of  State  of 
Washington,  et  al.,  No.  33434,  Superior  Court  in 
the  State  of  Washington  in  and  for  Thurston 
County.  The  Quinaielt  Tribe  in  this  action  is  con- 
testing the  validity  of  the  so-called  steelhead  stat- 
ute of  Washington  cited  in  the  second  paragraph 
of  this  letter.  There  are  enclosed  two  copies  each 
of  the  complaint  and  the  answer  filed  in  this  liti- 
gation. A  pretrial  conference  has  been  scheduled 
for  March  29.  As  previously  indicated,  this  Depart- 
ment is  of  the  view  expressed  in  the  letter  from 
the  Acting  Regional  Solicitor  to  the  United  States 
Attorney  that  the  statute  is  invalid  with  resf>ect  to 
reservation-caught  fish  taken  pursuant  to  treaty 
rights,  as  contended  by  the  Quinaielt  Indians. 
There  are  enclosed  two  copies  of  a  resolution  dated 
February  13,  1962,  from  the  Quinaielt  Tribal 
Council  requesting  that  the  United  States  Attorney 
and  Regional  Solicitor  participate  in  the  litigation. 

The  Regional  Solicitor's  office  is  of  the  opinion 
that  effective  assistance  could  be  rendered  the  In- 
dians in  the  case  by  the  United  States  if  it  were  to 
appear  in  any  capacity  in  the  litigation,  amicus  or 
otherwise.  Our  Regional  Solicitor's  office  is  pre- 
pared to  participate  actively  in  the  case  or  to 
assist  the  United  States  Attorney  if  he  is  authorized 
to  participate  in  it.  Likewise,  if  your  Department 
should  decide  that  the  United  States  should  file  its 
own  suit  in  this  matter  we  should  be  glad  to  assist 
in  any  way  that  we  can  in  that  respect. 

In  light  of  the  telegram  from  the  Chairman  of 
the  Lummi  Business  Council  and  the  March  29 
pretrial  date  in  the  litigation,  an  early  decision  as 
to  the  handling  of  these  matters  would  be  appre- 
ciated. 

Frank  J.  Barry, 

Solicitor. 
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Indian  Tribes:  Generally— Indian  Lands:  Ceded 
Lands— Indian  Lands:  Individual  Rights  in  Tri- 
bal Property 

Off-reservation  fishing  rights  guaranteed  by  treaties 
with  Indian  tribes  are  tribal  rights  which  may  be 
regulated  by  the  tribes,  and  a  tribal  member  who 
does  not  fish  in  conformity  with  tribal  regula- 
tions would  not  have  a  treaty-right  defense  to  a 
State  prosecution  for  violation  of  State  conserva- 
tion laws. 

Memorayidum 

To:  Secretary  of  the  Interior 

From:        Solicitor 

Subject:  Treaty  rights  of  Indians  in  Washington 
and  Oregon  to  fish  at  usual  and  accus- 
tomed places  off  of  established  Indian 
reservations 

This  is  in  response  to  the  request  for  my  views 
concerning  the  regulation  of  treaty  Indian  fishing 
at  usual  and  accustomed  places  in  Washington  and 
Oregon.  For  many  years  disputes  have  arisen  be- 
tween these  States  and  the  Indians  over  the  ap- 
plicability of  the  State  conservation  laws  to  the 
Indians  fishing  off  their  reservations. 

The  Supreme  Court  of  the  United  States  in 
Tulee  V.  State  of  Washington,  315  U.S.  681  (1942)  , 
held  that  the  off-reservation  treaty  rights  of  In- 
dians are  subject  to  restrictions  of  a  purely  regida- 
tory  nature  concerning  the  time  and  manner  of 
fishing  outside  the  reservation  as  are  necessary  for 
the  conservation  of  fish.  Although  it  has  been  con- 
cluded in  subsequent  opinions  written  in  State  v. 
Satiacum,  50  Wash.  2d  513,  314  P.  2d  400  (1957) 
and  State  v.  McCoy,  No.  2187,  in  the  Superior 
Court  of  Washington  for  Skagit  County  (1961) 
that  Indian  treaty  fishing  is  not  subject  to  State 
conservation  laws,  I  cannot  accept  this  conclusion. 
As  most  recently  stated  by  the  Supreme  Court  of 
the  United  States  in  Organized  Village  of  Kake,  et 
al.  V.  Egan,  369  U.S.  60,  75  (1962)  : 

"Even  where  reserved  by  federal  treaties, 
[Indian]  off-reservation  hunting  and  fishing 
rights  have  been  held  subject  to  state  regula- 
tion. Ward  V.  Race  Horse,  163  U.S.  504;  Tulee 
V.  Washington,  315  U.S.  681  *  *  *." 
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The  fact  that  the  States  have  had  little  success 
in  enforcing  their  conservation  laws  against  off- 
reservation  Indian  fishing  does  not  in  any  way 
impair  the  State's  right  to  enact  and  enforce  such 
laws.  Their  difficulty  in  this  respect  seems  to  be 
in  proving  that  the  restriction  against  the  Indian 
fishing  which  they  seek  to  enforce  is  necessary  for 
the  conservation  of  fish.  See  Confederated  Tribes 
of  the  Umatilla  Indian  Reservation  v.  Maison,  186 
Fed.  Supp.  519   (D.  Oregon  1960) . 

At  this  time  it  seems  beyond  argument  that  the 
treaty  right  of  Indians  to  fish  at  the  "usual  and 
accustomed  places"  off  of  a  reservation  is  a  tribal 
right  which  may  be  exercised  by  all  of  the  Indians 
enrolled  in  the  tribe  but  that  such  rights  are  not 
individual  rights  so  as  to  be  inheritable  or  alien- 
able as  individual  property,  White  foot  v.  United 
States  293  F.  2d  658  (Ct  Cls  1961),  certiorari 
denied  369  U.S.  818  (1962)  ;  Mason  v.  Sams,  5  F.2d 
255    (W.D.  Washington  1925) . 

When  the  dams  were  constructed  along  the 
Columbia  River,  the  United  States  in  dealing 
with  the  fishing  rights  of  Indians  made  all  of  its 
contracts  and  purchases  with  the  tribal  organiza- 
tions. Further,  with  respect  to  the  tribal  nature  of 
Indian  fishing  rights,  the  Court  of  Claims  in 
Whitefoot  v.   United  States,  supra,  said: 

"While  property  is  vested  in  a  tribe,  it  is 
the  individual  member  who  enjoys  the  use  of 
the  property.  Federal  Indian  Law,  supra,  Ibl. 
As  to  fishing,  this  is  true.  But,  like  the  lands, 
the  interests  in  the  fisheries  are  communal, 
subject  to  tribal  regulation."  (293  F.2d  658, 
663.) 

In  our  opinion  it  is  clear  from  the  foregoing 
that  a  tribe  may  define  and  regulate  its  treaty 
fishing  rights.  Furthermore,  in  so  doing  the  tribal 
group  may  adopt  ordinances  to  preserve  and  pro- 
tect such  fishing  rights,  since  the  tribe  is  not 
bound  to  sit  idly  by  while  individual  members 
commit  acts  amounting  to  confiscation  or  destruc- 
tion of  the  tribe's  treaty  rights.  By  prescribing  the 
manner  in  which  the  off-reservation  treaty  fishing 
right  is  to  be  exercised  by  its  members,  a  tribe  may 
afford  the  basis  for  State  prosecution  of  Indians 
who  fish  contrary  to  State  law  in  a  manner  which 
the  tribe  has  declared  to  be  outside  the  scope  of 
the  treaty  right.  An  Indian  who  is  fishing  outside 
an  Indian  reservation  at  a  time  or  in  a  manner 
contrary  to  the  provisions  of  a  tribal  ordinance 
would  not  be  exercising  the  treaty  right,  and  in 
this  circumstance  would  not  have  such  right  avail- 


able as  a  defense  to  a  State  prosecution  for  vio- 
lation of  State  conservation  laws. 

Frank  J.  Barry, 

Solicitor. 


Withdrawing  Members  of  the   Klamath 
Tribe 


May  18,  1962. 

Mr.  Robert  Leland 
Attorney  at  Law 
401  Court  Street 
Reno,  Nevada 

Dear  Mr.  Leland: 

Your  letter  of  March  23  requests  our  opinion 
on  whether  a  person  who  received  payment  as  a 
withdrawing  member  under  the  Klamath  Termi- 
nation legislation  may  become  a  member  of  a 
tribe  organized  under  the  1934  Indian  Reorganiza- 
tion Act,  assuming  that  he  meets  the  constitutional 
membership  requirements  of  such  tribe. 

We  are  of  tlie  opinion  that  withdrawing  mem- 
bers of  the  Klamath  Tribe  are  baiTed  by  operation 
of  law  from  becoming  members  of  any  Indian 
tribe  whose  property  and  affairs,  and  the  prop- 
erty and  affairs  of  its  members  are  by  statute  sub- 
ject to  a  Federal  trust  relationship  and  for  whom 
statutory  services  are  performed  because  of  their 
status  as  Indians. 

So  long  as  "Indian  tribes"  exist  as  such,  or  until 
the  Constitution  is  amended.  Congress  ostensibly 
will  retain  the  plenary  power  granted  or  implied 
in  Article  I,  Section  8,  clause  3,  of  the  Constitution 
to  regulate  tribal  activities  and  thereby  the  activ- 
ities of  individual  members.  United  States  v.  San- 
doval, 2^\  U.S.  28. 

In  the  exercise  of  this  plenary  power,  Congress 
enacted  the  Klamath  Termination  Act  (August 
13,  1954,  as  amended,  68  Stat.  718,  25  U.S.C.  sec- 
tion 564-564x) ,  the  purpose  of  which,  inter  alia, 
as  expressed  in  Section  I  is  "for  termination  of 
Federal  services  furnished  such  Indians  because  of 
their  status  as  Indians"  (emphasis  supplied)  .  Sec- 
tion 18  (a)  of  the  act  provides  that  after  publica- 
tion in  the  Federal  Register  of  a  proclamation  de- 
claring that  the  Federal  trust  relationship  to  the 
affairs  of  the  tribe  and  its  members  has  termi- 
nated, thereafter  individual  members  of  the  tribe 
shall  not  be  entitled  to  any  of  the  services  per- 
formed by  the  United  States  for  Indians  because 
of  their  status  as  Indians  and,  except  for  the  provi- 
sions of   the   termination   act,    all   statutes   of   the 
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United  States  shall  no  longer  be  applicable  to 
members  of  the  tribe.  The  language  used  in  the 
cited  sections  of  the  act  is  too  clear  to  be  miscon- 
strued, nor  can  its  effect  be  denied.  It  means  that 
a  person  enrolled  under  the  act  as  a  member  of 
the  Klamath  Tribe  cannot  be  the  beneficiary  of 
statutory  Federal  services  or  be  subject  to  special 
Federal  statutes  applicable  to  Indians  because  of 
their  status  as  Indians.  It  follows  as  a  result  that  he 
cannot  in  any  manner  be  recognized  as  a  member 
of  an  Indian  tribe  which  is  receiving  statutory 
Federal  services  and  to  whom  Federal  statutes 
affecting  Indians  are  applicable. 

Solicitor. 

VALmiTY  OF  Contingent  Fee  Expert  Witness 
Contracts  in  Indian  Claims  Litigation 


M-36639 

Indian  Tribes:  Contracts 
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While  the  general  rule  is  that  contingent  witness 
fee  contracts  are  void  as  against  public  policy, 
such  contracts  between  tribes  and  expert  wit- 
nesses in  connection  with  Indian  claims  litigation 
do  not  violate  public  policy  where 

(1)  the  tribe's  right  to  recovery  has  been  estab- 
lished, 

(2)  the  impoverished  condition  of  the  tribe 
makes  such  a  contract  necessary  to  make  the 
testimony  available  to  the  Commission, 

(3)  the  fee  is  in  a  fixed  amount  which  is  a 
small  percentage  of  the  reasonably  antici- 
pated recovery,  and 

(4)  the  contingent  nature  of  the  contract  is 
called  to  the  attention  of  the  Indian  Claims 
Commission. 

Contracts  where  the  witness  would  testify  on  the 
issue  of  liability  are  not  included  in  this  ruling. 

Memorandum 

To:  Secretary  of  the  Interior 

From:        Solicitor 

Subject:     Expert     Witness     Contract    —    Kalispel 
Tribe  and  Karl  D.  Henze 

You  have  requested  reconsideration  of  my  ruling 
(K-61-1113.9a)  issued  February  27,  1962,  refusing 
to  approve  a  contract  between  the  Kalispel  Indian 
Community  and  Karl  D.  Henze  for  services  as  a 
timber  appraiser  and  witness  before  the  Indian 
Claims  Commission.  The  basis  for  my  ruling  was 
that  the  contract  was  of  the  character  recently  de- 


clared by  the  Commission  in  the  Crow  case  (In- 
dian Claims  Commission  Docket  No.  54)  to  be 
void  as  against  public  policy  since  the  compensa- 
tion of  the  witness  was  to  have  been  made  out  of 
the  judgment  in  the  matter  in  which  he  was 
called  upon  to  testify. 

Upon  reconsideration  of  the  ruling  I  have  con- 
cluded that  the  contract  should  be  approved  and, 
pursuant  to  the  delegation  of  authority  from  you. 
I  am  approving  said  contract. 

Past   Practices   in   the   Department 

Because  of  representations  made  in  the  letter 
from  counsel  for  the  tribe  dated  March  20,  1962, 
I  causetl  an  investigation  to  be  made  of  past  prac- 
tices in  this  office  and  in  the  Department  with  re- 
spect to  contingent  fee  contracts  for  appraisers  in 
Indian  Claims  Commission  cases.  I  learned  that 
for  many  years  in  the  past,  contracts  have  been 
approved  between  Indian  tribes  and  expert  wit- 
nesses wherein  payment  of  compensation  was  con- 
tingent on  recovery  of  judgment  favorable  to  the 
tribes.^  The  result  is  that  there  are  contracts  out- 
standing in  various  stages  of  work,  which  have 
been  approved  by  the  Department  and  which  can 
now  be  repudiated  only  by  doing  giave  injustice 
to  contracting  parties.  Indeed,  while  we  cannot 
verify  with  certainty  that  the  department  has  in- 
sisted that  contracts  be  made  contingent  when  they 
are  absolute  in  terms,  as  alleged  in  counsel's  letter 
at  page  11,  I  am  informed  by  members  of  my 
staff  that  this  is  true.  The  Department  has  been 
reluctant  to  permit  the  Indian  tribes  to  incur 
absolute  liability  when  they  have  no  prospect  of 
having  funds  to  make  payment  except  special  ap- 
propriation of  Congress,  and  the  proceeds  of  any 
judgment  recovered.  In  order  to  avoid  the  neces- 
sity of  an  appropriation  it  has  been  required  that 
the  contracts  be  made  contingent  on  the  recovery 
of  a  judgment. 

The  Validity  of  the  Contract 

The  general  rule  with  reference  to  contingent 
fee  contracts  for  witnesses  is  that  they  are  against 
public  policy  and  void.^  The  contract  involved  in 
the  Crow  case  was  declared  invalid  upon  appli- 
cation of  this  general  rule.-^ 

The  primary  basis  for  the  public  policy  render- 
ing contingent  witness  fee  contracts  illegal  is  the 
danger  that  the  witness  might  be  induced  by  the 


^  As  far  as  I  have  been  able  to  determine  such  approval 
has  been  only  to  contracts  made  after  liability  has  been 
judicially  established. 

=  6  Williston  on  Contracts  4853. 

'Indian  Claims  Commission,  Docket  No.  54. 


1902 


Department  of  the  Interior 


June  15,  1962 


prospect  of  a  fee  to  testify  falsely.*  This  basis  is 
similar  to  the  reasons  underlying  the  rule  at  com- 
mon law  disqualifying  a  party— even  a  defendant 
in  a  criminal  case— from  testifying  in  his  own  be- 
half.5 

Exceptions  to  the  general  rule  that  contracts 
against  public  policy  are  void  have  been  based 
in  certain  cases  on  a  combination  of  circum- 
stances not  present  in  the  case  before  us.  The 
circumstances  are  that  the  contract  be  made  in 
good  faith,  that  the  work  has  been  completed,  and 
that  there  appears  to  be  no  over-reaching  by  the 
party  claiming  under  the  contract.  These  circum- 
stances appeared  in  the  Alcea  '^  case  and  in  the 
case  of  contracts  made  between  expert  witnesses 
and  the  Northern  Paiute  Indians,  which  contracts 
we  have  recently  re-approved.  The  basis  for  the 
rule  was  that  the  interest  of  the  witness  provided 
a  motive  for  lying,  the  witness  might  therefore 
lie  and  the  tribunal  might  thereby  be  misled. 

The  disqualification  of  parties  as  witnesses  has 
long  since  been  abandoned.  It  was  recognized  that 
their  testimony  was  usually  so  necessary  that  a 
correct  determination  of  the  case  could  not  be 
had  without  hearing  it. 

What  was  involved  in  the  abrogation  of  the 
rule  disqualifying  the  party  witness  was  a  balanc- 
ing of  certain  risks.  On  the  one  hand,  there  was 
the  risk  that  the  tribunal  might  be  misled  by 
false  testimony.  This  risk  is  increased  when  a 
witness  has  a  motive  for  testifying  in  a  certain 
way.  On  the  other  hand,  there  was  the  risk  that 
the  party  could  not  secure  justice  unless  he  was 
permitted  to  testify.  At  the  time  of  the  origin 
of  the  rule  the  risk  that  the  tribunal  might  be  mis- 
led outweighed  all  other  considerations  and  the  risk 
that  some  persons  might  be  denied  justice  was  re- 
garded as  unimportant.  History  has  seen  the 
scales  of  balance  change  their  positions.  The  gen- 
eral rule  has  been  abrogated  in  the  case  of  parties. 
It  is  now  explained  that  juries,  with  knowledge  of 
the  interest  of  the  parties  and  other  witnesses,  are 
the  best  judges  of  the  credibility  of  their  testi- 
mony. The  fact  that  a  witness  has  an  interest 
in  the  outcome  of  the  case  goes  to  the  weight  of 
his  testimony  rather  than  to  its  admissibility.  The 
curt  impatience  with  which  early  courts  brushed 
aside  the  argument  that  the  general  rule  denied 
justice  in  some  cases  is  likewise  not  the  attitude 
prevalent  today.  The  legitimacy  of  contingent  fee 
contracts  for  attorneys  attests  the  fact  that  modern 


'Von  Kesler  v.  Baker,  21  P  2d  1017  (Calif.  1933);  6 
Williston  on  Contracts   (Rev.  Ed.)    Sec.  1716. 

^  U.S.  V.  Clark,  96  U.S.  37,  24  L.  Ed.  696;  Wigmore  on  Evi- 
dence  (3d  Ed.)    Sec.  576. 

"Alcea  Band  of  Tillarnooks,  el  ul.  v.  The  United  States, 
181  Ct.  CI.  173. 


society  has  concern  for  the  impecunious  plaintiff. 
The  rule  is  no  longer  defended  on  the  ground  that 
otherwise  the  courts  would  be  swamped  with  liti- 
gation. These  circumstances  weaken  the  general 
rule  that  a  contingent  witness  fee  contract  is  illegal. 
However,  the  rule  persists,  save  where  the  con- 
tracts come  within  the  exception  when  the  work 
has  been  done,  the  amount  claimed  is  not  unrea- 
sonable and  the  contract  was  made  in  good  faith. 

In  the  case  of  claims  by  tribes  under  the  Indian 
Claims  Commission  Act,  a  special  situation  is  pre- 
sented. The  poverty  of  Indian  tribes  is  in  a  dif- 
ferent context  from  the  poverty  of  an  ordinary 
tort  claimant,  for  example.  As  to  the  latter,  the 
policy  of  the  law  has  accepted  the  fact  that  he 
might  be  denied  relief,  but  has  regarded  this  as 
less  important  than  the  fear  that  contingent  wit- 
ness fee  contracts  might  result  in  ill-advised  judg- 
ments. 

In  the  enactment  of  the  Indian  Claims  Com- 
mission Act,  Congress  expressed  an  intention  to 
right  the  wrongs  done  to  Indians  in  years  past. 
The  importance  of  hearing  the  case  and  of  hear- 
ing all  available  evidence  is  paramount.  Neces- 
sity for  the  testimony,  which  previously  rose  to 
a  level  of  importance  sufficient  to  overwhelm  the 
disqualification  of  the  party-^witness,  is  also  the 
dominant  consideration  in  Indian  claims  litiga- 
tion. The  necessity  is  established  by  Congress.  Its 
purpose  is  to  do  justice.  A  special  tribunal  is 
created  to  take  care  of  the  cases.  A  conscience- 
stricken  nation  is  trying  to  atone  for  the  wrongs 
it  has  committed.  Great  caution  must  be  exer- 
cised in  the  application  of  rules  which  might  in- 
hibit the  accomplishment  of  congressional  pur- 
pose. 

Where  an  Indian  tribe  is  impecunious  and  can- 
not employ  an  expert  witness  otherwise  than  by  a 
contingent  fee  contract,  important  evidence  neces- 
sary to  a  just  determination  of  Indian  rights  may 
be  unavailable.  In  such  circumstances  the  same 
considerations  which  dictated  the  abolition  of  the 
party-witness  disqualification  require  a  recognition 
that  public  policy  is  best  served  by  approval  of 
contingent  fee  contracts  in  proper  cases. 

The  Alcea  ca.se  is  not  precisely  analogous  to  the 
situation  presented  here.  There  the  work  had 
been  done  and  the  case  could  have  turned  upon 
that  fact.  Here  the  work  has  not  been  started— 
we  have  for  our  approval  the  contract  by  which 
it  will  be  done.  The  court  in  Alcea,  however,  did 
not  base  its  decision  upon  this  fact.  It  said  that 
the  contract  was  necessary  to  the  proper  prosecu- 
tion of  the  case.  However,  the  necessity  exists 
whether  the  work  has  been  done  or  not,  and  so 
in  this  sense  the  Alcea  case  is  a  precedent  for  ap- 
proval of  the  contract  submitted  here. 
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In  the  situation  presented  here  the  Indian 
Claims  Commission  has  already  rendered  its  judg- 
ment on  the  issue  of  liability.  Previous  awards  indi- 
cate that  the  prospect  that  a  substantial  judg- 
ment will  be  rendered  for  the  Indians  is  as 
nearly  certain  as  can  be  any  prediction  of  the 
outcome  of  litigation.  The  possibility  that  any 
testimony  by  the  witness  can  affect  his  compen- 
sation is  extremely  remote,  if  it  exists  at  all.  While 
a  reversal  on  appeal  of  the  judgment  of  liability 
might  result  in  the  partial  failure  of  the  con- 
tingency upon  which  payment  rests,  nothing 
which  Mr.  Henze  can  say  as  an  appraiser  can 
affect  that  risk.  In  addition,  Mr.  Henze's  fee  is 
fixed  in  amount  and  is  not  to  be  measured  in  any 
way  by  the  amount  of  the  recovery.  Thus,  the  ef- 
fect the  contract  has  in  tempting  the  witness  to 
practice  deceit  or  commit  perjury  is  reduced  to 
negligible  proportions. 

In  summary,  public  policy  generally  renders 
contingent  witness  fee  contracts  void  on  the  ground 
that  they  might  encouiage  perjury.  A  similar  rule 
at  common  law  disqualified  the  party-witness  for 
the  same  reason.  The  latter  rule  has  been  aban- 
doned because  of  the  necessity  of  obtaining  all 
relevant  evidence.  In  Indian  claims  cases  a  simi- 
lar necessity,  established  by  Congress,  requires  the 
approval  of  contingent  fee  witness  contracts.  Since 
the  exception  is  made  only  on  the  groimds  of 
necessity,  it  should  be  allowed  only  to  the  extent 
necessary  to  make  the  testimony  available  to  the 
Commission. 

The  disqualification  of  the  party-witness  was 
removed  upon  reflection  that  the  trier  of  fact 
could  best  judge  what  weight  should  be  given 
to  his  testimony,  especially  after  he  was  subjected 
to  cross-examination.  In  order  to  assure  that  these 
safeguards  will  be  available  in  Indian  Claims 
Commission  cases,  copies  of  sucli  contracts  ap- 
proved by  us  in  the  future  will  be  transmitted  to 
the  Commission  and  to  the  Department  of  Justice. 

This  case  presents  a  contingent  witness  fee  con- 
tract made  after  liability  had  been  established  in 
the  court  of  first  instance.  So  far  as  we  have 
been  able  to  determine  from  an  examination  of 
Departmental  records  and  reported  cases  only 
such  contracts  have  heretofore  been  approved. 
The  risk  of  perjury  in  such  cases  is  minimal,  since 
evidence  establishing  substantial  liability  is  not 
involved  and  the  fees  contracted  for  are  much 
lower  than  the  judgment  reasonably  expected.  On 
weighing  all  the  factors  in  the  present  case,  I  have 
determined  that  the  contract  should  be  approved. 
I  have  not  intended  to  express  an  opinion  as 
to  whether  a  contingent  witness  fee  contract  pro- 


viding for  testimony  bearing  on   the  issue  of  lia- 
bility, should  be  approved. 

Frank  J.  Barry, 

Solicitor. 
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Indian  Lands:  Ceded  lands— Indian  Reorganiza- 
tion Act 

The  vacant,  unappropriated  and  undisf>osed  of 
portions  of  the  land  ceded  to  the  United  States 
by  the  San  Carlos  Indian  Tribe  by  agreement 
of  February  25,  1896  (29  Stat.  360)  and  com- 
monly known  as  the  "San  Carlos  Mineral  Strip" 
are  "surplus"  land  under  Section  3  of  the  Indian 
Reorganization  Act  of  1934  (48  Stat.  984;  25 
U.S.C.A.  463(a))  and  the  Secretary  of  the  In- 
terior has  the  discretionary  authority  to  restore 
such  land  to  tribal  ownership. 


Memorandum 

To:  The  Secretary  of  the  Interior 

From:       The  Solicitor 

Subject:    Review  of   the   legal    aspects  of   the  San 
Carlos  Mineral  Strip  proposed  restoration 

The  San  Carlos  Indian  Tribe  seeks  restoration 
to  tril^al  ownership  of  the  vacant,  unappropriated 
and  undisfKJsed  of  portion  of  the  land  it  ceded  to 
the  United  States  by  agreement  of  February  25, 
1896.  This  land  is  within  the  area  commonly 
known  and  referred  to  as  the  "San  Carlos  Mineral 
Strip."  Under  the  terms  of  the  agreement  and  the 
subsequent  ratifying  act  of  June  10,  1896,  the 
lands  were  "opened  to  occupation,  location,  and 
purchase  under  the  provisions  of  the  mineral 
land  laws  only.  .  .  ."  ^  The  net  proceeds  accruing 
from  the  disposal  of  the  "coal  and  mineral  lands, 
lying  within  the  ceded  territory"  were  to  be 
placed  by  the  United  States  to  the  credit  of  the 
San  Carlos  Tribe.  The  lands  were  opened  to 
mineral  prospecting  and  later  withdrawn.  Dis- 
position under  the  mineral  land  laws  has  sup- 
plied net  revenues  of  $12,433  to  the  Tribe.  Por- 
tions of  the  land  have  been  leased  for  grazing  by 


^29  Stat.  360. 
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the  Bureau  of  Land  Management  pursuant  lo 
the  Taylor  Grazing  Act.^  The  tribe  now  has  ap- 
proximately $90,000  income  from  these  leases  de- 
posited to  its  account  with  the  United  States. 

Restoration  of  the  vacant  and  unappropriated 
areas  in  the  Strip  is  sought  under  the  Indian  Re- 
organization Act  of  1934  (Wheeler-Howard  Act) . ' 
Section  3  of  the  Act  provides  as  follows: 

"The  Secretary  of  the  Interior,  if  he  shall  find 
it  to  be  in  the  public  interest,  is  hereby 
authorized  to  restore  to  tribal  ownership  the 
remaining  surplus  lands  of  any  Indian  reserva- 
tion heretofore  opened,  or  authorized  to  be 
opened,  to  sale,  or  any  other  form  of  dis- 
posal by  Presidential  proclamation,  or  by  any 
of  the  public  land  laws  of  the  United  States: 
Provided,  however,  That  valid  rights  or  claims 
of  any  persons  to  any  lands  so  withdrawn  exist- 
ing on  the  date  of  the  withdrawal  shall  not 
be  affected  by  this  Act.  .  .  ."  (further  provisos 
are  inapplicable) . 

While  this  provision  has  been  utilized  exten- 
sively to  restore  lands  which  were  surplus  to  allot- 
ments made  to  Indians  under  treaties,  agreements, 
special  laws,  and  the  General  Allotment  Act,* 
(Dawes  Act)  ,  this  is  the  first  occasion  to  examine 
into  the  application  of  the  provision  to  other 
lands  ceded  by  an  Indian  tribe  in  trust  to  the 
United  States.  Section  3  provides  that  in  order 
to  qualify  for  restoration  at  the  discretion  of  the 
Secretary,  land  must  be: 

1.  Remaining  surplus  lands 

2.  Of  an  Indian  reservation 

3.  Opened   before   June    18,    1934,    or   author- 
ized to  be  opened: 

a.  To  sale,  or 

b.  To  any  other  form  of  disposal  by 
Presidential  proclamation  or  by  pub- 
lic land  laws. 

There  is  no  question  but  that  two  of  the  three 
requisites  are  met  here.  It  was  settled  in  an 
opinion  of  this  office  dated  June  15,  1938,  involving 
ceded  Colorado  Ute  Indian  lands  that  to  qualify 
for  restoration,  land  need  have  been  part  of  a 
reservation  only  at  the  time  it  was  ceded  to  the 
United  States.^  As  detailed  above  the  Strip  was 
part  of  the  San  Carlos  Reservation   until   ceded. 

=  Act  of  June  28,  1934,  48  Stat.  1273,  as  amended,  43 
U.S.C.  315,  31.5J  and  315m. 

M8  Stat.  984. 

*24  Stat.  388. 

"Restoration  to  Tribal  Ownership  of  Ceded  Colorado  Ute 
Indian  Lands,  56  I.D.  330. 


The  cession  was  made  in  1896  and  was  for  dis- 
posal of  the  ceded  land  under  the  mineral  laws. 
Thus  the  last  two  requirements  are  met. 

The  major  question  remaining  is  whether  or 
not  the  Strip  comprises  "surplus  lands"  within 
the  meaning  of  the  act.  For  a  clear  understanding 
of  the  problem  some  reference  must  be  made  to 
the  evolution  in  real  property  relationships  be- 
tween the  Federal  Government  and  the  Indian 
tribes. 

Evolution  in  Real  Property  Relationships 

Prior  to  1880,  most  of  the  treaties,  agreements 
and  statutes  by  which  Indian  tribes  ceded  lands 
to  the  United  States  provided  for  outright  and 
final  conveyance,  in  return  for  which  the  Indians 
received  cash  payments,  annuities,  substitute  lands, 
or  other  things  of  value.  After  cession,  the  Indians 
were  removed  from  the  land  and  often  relocated 
on  new  land  in  the  West. 

After  1880  and  until  die  1930s  a  new  pattern 
prevailed.  Land  not  needed  by  the  Indians  (sur- 
plus land)  was  not  ceded  absolutely  to  the  Gov- 
ernment but  was  conveyed  under  an  agreement 
whereby  the  Government  opened  the  lands  for 
dis|X)sal  and  credited  the  Indians  with  the  pro- 
ceeds only  as  the  land  was  sold.  The  United  States 
was  not  itself  bound  to  purchase  any  of  the 
lands.  Under  the  pattern  the  United  States  in 
effect  took  title  in  trust  for  the  Indians  and  the 
land  remained  tribal  property  until  disposed  of." 
These  two  basic  patterns  are  often  termed  "ces- 
sion and  removal"  and  "relinquishment  in  trust." 
The  most  common  relinquishments  in  trust  were 
made  by  agreements  which  contemplated  allot- 
ments under  the  General  Allotment  Act  and  its 
subsequent  amendments.  This  act  authorized  the 
President  to  allot  tribal  lands  in  designated  quan- 
tities to  reservation  Indians.  If  any  surplus  lands 
remained  after  the  allotments  had  been  made,  the 
Secretary  was  authorized  to  negotiate  with  the 
tribe  for  the  purchase  of  any  of  such  land  by 
the  United  States,  purchase  money  to  be  held,  in 
trust  for  the  sole  use  or  benefit  of  the  tribe  to 
which  the  reservation  belonged.  The  resulting 
agreements  usually  provided  for  the  United  States 
to  open  the  land  for  public  disposal  and  credit 
the  tribes  with  the  proceeds. 

While  most  relinquishments  in  trust  were  made 
after  the  passage  of  the  General  Allotment  Act, 
some  were  undoubtedly  effected  by  cessions  out- 
side of  or  prior  to  the  act.  As  one  example,  land 
ceded   by   the   Colorado   Ute    Indians   under    the 


^Ash   Sheep    Co.    v.    United   Slates,   252    U.S.    L59     (1920). 
aff'g  250  F.  591    (1918)   and  254  F.  59   (1918) . 
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act  of  June  15,  1880,  before  the  enactment  of 
the  General  Allotment  Act,  was  held  by  the  As- 
sistant Secretary  on  June  15,  1938,  to  be  in  this 
category.^  In  a  subsequent  opinion  dealing  with 
the  application  of  the  Taylor  Grazing  Act  to 
"Indian  lands  ceded  to  the  United  States  for  dis- 
position under  the  public-land  laws,"  the  Solicitor 
held  that  the  lands  in  the  San  Carlos  Mineral 
Strip  are  in  this  same  trust  category.* 

In  1934,  the  most  recent  stage  in  the  evolution 
of  Federal  attitudes  toward  real  property  relation- 
ships between  the  United  States  and  the  Indians 
was  expressed  in  the  Indian  Reorganization  Act. 
The  allotment  system  had  allowed  the  Indians  to 
part  with  90,000,000  acres  of  land  over  a  fifty- 
year  period.  Large  numbers  of  Indians  were  land- 
less and  many  reservations  were  crowded.  One  of 
the  major  pmposes  of  the  act  was  to  provide  suf- 
ficient non-alienable  land  for  Indian  tribes  to  as- 
sure their  present  and  future  support.  The  first 
five  sections  of  the  act  were  designed  to  eftec- 
tuate  this  purpose.  Section  1  of  the  act  prohibited 
further  allotment  of  Indian  lands.  Section  2  ex- 
tended existing  periods  of  trust  and  restrictions 
on  alienation  previously  placed  on  Indian  lands. 
Section  4  prohibited  inter  vivos  transfers  of  re- 
stricted Indian  land  except  to  an  Indian  tribe, 
and  limited  testamentary  disposition  of  such  land. 
Section  5  authorized  the  acquisition  of  lands  for 
Indians  and  declared  that  such  lands  would  be 
tax  exempt.  Section  3  fitted  into  this  same  gen- 
eral framework;  it  allowed  the  Secretary  to  restore 
to  tribal  ownership  surplus  lands  previously 
opened  to  sale. 

Departmental  Interpretations 

This  Department  has  had  occasion  many  times 
since  the  passage  of  the  I.R.A.  (Indian  Reorganiza- 
tion Act)  to  examine  into  the  exact  meaning  of 
section  3.  Less  than  three  months  after  the  pas- 
sage of  the  act,  the  Department  issued  an  instruc- 
tion withdrawing  undisposed-of  land  in  Indian 
reservations  which  could  be  eligible  for  restora- 
tion under  the  terms  of  section  3.  The  purpose  of 
the  withdrawal  was  to  prevent  disposition  of  the 
land  until:  (1)  it  had  been  determined  which 
tribes  would  elect  to  come  under  the  act,  and  (2) 
the  Secretary  could  decide  which  lands  he  wanted 
to  restore  to  the  tribes  which  so  elected.  In  list- 
ing the  lands  to  be  withdrawn,  the  instruction 
discussed  the  meaning  of  the  term  "surplus  lands." 
It  defined  them  as  lands  "the  proceeds  of  which, 
if  sold,  would  be  deposited  in  the  Treasury  of  the 


'56  I.D.  330. 
"58  I.D.  203,  210. 


United  States  for  the  benefit  of  the  Indians."''  The 
San  Carlos  Mineral  Strip  was  listed  as  one  of  the 
tracts  withdrawn. 

In  1936,  Solicitor  Nathan  Margold  considered 
whether  certain  land  formerly  a  part  of  the  San 
Carlos  or  White  Mountain  Indian  Reservation, 
but  restored  to  public  domain  by  Executive  order, 
was  "surplus  land"  within  the  meaning  of  section 
3.  The  restorations  to  public  domain  had  been 
made  in  1873,  1874,  1876,  1877,  and  1902,  and 
were  absolute  and  unconditional.  Margold  con- 
firmed the  meaning  of  "surplus  lands"  established 
in  the  1934  Instruction  as  lands  of  Indian  reser- 
vations opened  to  sale  or  disposal  for  the  benefit 
of  the  Indians.  Since  the  land  involved  in  the 
opinion  had  been  ceded  unconditionally  it  was 
held  not  to  be  "surplus  land."  '" 

In  considering  the  significance  of  the  term  "sur- 
plus land,"  Assistant  Secretary  Oscar  Chapman 
said  in  a  1938  opinion:  " 

"The  word  'surplus'  means  that  which  re- 
mains over  and  above  what  is  required.  It 
might  be  argued  that  practically  all  lands 
ceded  by  Indians  were  surplus  lands  according 
to  this  definition  since  they  were  doubtless 
considered  as  not  being  required  by  the  In- 
dians. However,  Congress  could  not  have  in- 
tended that  all  remaining  undisposed-of  ceded 
lands  shoidd  be  available  for  restoration  to 
tribal  ownership,  as  such  lands  would  em- 
brace practically  all  of  the  remaining  public 
domain.  The  Interior  Department  has  taken 
the  position  that  section  3  is  not  intended  to 
cover  all  ceded  lands  but  those  ceded  lands 
in  which  the  Indians  have  retained  an  in- 
terest by  reason  of  the  fact  that  the  lands 
were  ceded  to  the  United  States  to  be  disposed 
of  by  the  United  States  in  specified  ways,  the 
proceeds  of  the  sale  to  be  held  for  the  bene- 
fit of  the  Indians.  This  tyjie  of  ceded  land  was 
evidently  in  the  mind  of  Congress  at  the  time 
of  the  passage  of  the  Reorganization  Act.  The 
debates  on  the  bill  in  the  Senate  show  that 
section  3  was  discussed  as  a  provision  making 
possible  the  restoration  of  the  use  of  the 
lands  to  the  Indians  in  place  of  the  proceeds 
to  which  they  were  entitled  from  any  sale. 
(Congressional  Record,  73d  Congress,  2d  Ses- 
sion, page  11135.)  " 

The  same  tack  was  taken  in  Solicitor's  Opinion 
of  January  15,   1960, ^^  holding  that  certain  ceded 

»54  I.D.  557,  563. 
'"  M-27878.  May  20.  19.86. 
"56  I.D.  330,  334. 
'=67  I.D.  10. 
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lands,  previously  reserved  for  school  and  agency 
purposes,  could  be  restored  under  section  3  even 
though  no  trust  relationship  as  such  was  involved. 
The  opinion  recognized  that: 

"The  rationale  of  the  interpretations  and  the 
administration  by  the  Department  of  section 
3  of  the  1934  act  is  that  the  significant  and 
controlling  factor  under  this  legislation  is  the 
existence  of  a  tribal  right  to  proceeds  from 
the  sale  of  the  lands  and  not  the  narrower 
question  of  the  existence  or  absence  of  a  trust 
title.  This  interpretation  is  in  harmony  with 
the  language  of  the  act  and  its  broad  pur- 
pose to  augment  the  tribal  land  base."  (Empha- 
sis supplied.) 

The  "Strip"  as  Surplus  Land 

All  of  these  opinions  indicate  the  consistent 
position  in  this  Department  since  the  enactment 
of  the  I.R.A.  that  "surplus  lands"  are  lands  held 
in  some  manner  for  the  benefit  of  the  Indian  tribes. 
None  of  the  opinions,  however,  deals  directly  with 
the  question  involved  here:  namely,  whether  the 
term  "surplus"  refers  generally  to  lands  surplus  to 
the  needs  of  Indians  or  only  to  lands  remaining 
after  allotments.  The  previous  opinions  all  in- 
volved allotment  surpluses  so  no  distinctions  were 
attempted  between  such  allotment  surpluses  and 
land  which  was  surplus  to  other  needs  of  the 
Indians. 

The  issue  arises  because  of  possible  ambiguity 
in  the  term  "surplus  lands."  The  phrase  had  often 
been  used  in  connection  with  the  General  Allot- 
ment Act  as  a  term  of  art  referring  to  land  remain- 
ing after  allotments  had  been  completed.  Such 
remaining  land  was  to  be  disposed  of  by  the 
United  States  for  the  benefit  of  the  Indian  tribes 
as  detailed  earlier.  The  common  meaning  of  the 
word,  "surplus,"  though,  as  quoted  earlier  from  As- 
sistant Secretary  Chapman's  opinion,  is  "that  which 
remains  over  and  above  what  is  required."  Such  a 
construction  would  include  all  lands  which  were 
surplus  to  the  needs  of  the  Indians,  rather  than 
just  those  surplus  to  allotment  needs.  Hence  the 
ambiguity,  and  the  necessity  for  the  application  of 
rules  of  statutory  construction. 

The  rules  of  statutory  construction  all  have  as 
their  basic  aim  ascertainment  of  legislative  intent. 
Probably  the  best  method  of  determining  legisla- 
tive intent  is  to  look  to  the  object  to  be  accom- 
plished, the  evils  and  mischief  sought  to  be  reme- 
died, or  the  purf>ose  to  be  subserved  by  the  act.^^ 


"  The    United    States    v.    Coombs,    37    U.S.     (12    Pet.)     72 
(18.38)  :  82  C.J.S.  Statutes,  Sec.  323. 


In  Otoe  and  Missouria  Tribe  of  Indians  v. 
United  States,  131  F.  Supp.  265  (Ct.  of  Claims, 
1955) ,  the  court  discussed  the  various  rules  of 
statutory  construction  at  length  and  then  said: 

"The  court  should  give  the  statute  the  plain 
meaning  indicated  by  its  language  unless  that 
meaning  is  clearly  at  variance  with  the  legis- 
lative purpose  as  manifested  by  the  whole 
act  and  confirmed  by  the  legislative  history, 
in  which  latter  event  the  court  would  be 
justified  in  following  the  purpose  rather  than 
the  literal  meaning  of  the  portions  of  the 
statute  under  consideration." 

The  plain  meaning  of  the  language  of  the  statute 
here— "the  remaining  surplus  lands  of  any  Indian 
reservation  opened  before  June  18,  1934"— seems 
clear.  It  means  the  undisposed  portion  of  land 
which  was  opened  to  disposal  before  1934  because 
it  was  surplus  to  the  needs  of  the  Indians  at  that 
time.  Questions  arise  only  upon  consideration  of 
the  word  "surplus"  as  a  word  of  art.  Applying 
the  rule  enunciated  by  the  Court  of  Claims,  how- 
ever, there  should  be  no  departure  from  the  plain 
meaning  of  the  language  imless  such  meaning  is 
clearly  at  variance  with  the  legislative  purpose. 

The  legislative  purpose  of  the  first  five  sections 
of  the  act,  as  outlined  above,  was  to  provide  more 
land  for  the  Indian  tribes.  The  purpose  of  this 
particular  section  was  to  allow  the  Seaetary  to 
restore  to  tribal  ownership  lands  which  the  Gov- 
ernment held  in  trust  or  in  other  manner  for  the 
benefit  of  the  tribes.  The  plain  meaning  of  the 
language  under  consideration  here  is  not  in  any 
way  at  variance  with  this  purpose,  but  is  in  fact 
most  consonant  with  it. 

There  is  no  valid  reason  for  separating  land 
which  is  not  needed  for  allotment  from  land  which 
is  not  needed  for  other  purposes.  If  the  purpose 
of  the  I.R.A.  had  been  to  make  land  available  for 
further  allotments,  there  would  be  a  logical  reason 
for  restricting  "surplus  lands"  to  surplus  allotment 
lands.  The  Secretary  would  then  be  able  to  use 
for  allotment  purposes  land  which  had  originally 
been  intended  for  allotments.  But  such  is  not  the 
case.  The  I.R.A.  rejects  tiie  allotment  system.  It 
seeks  to  put  land  back  into  tribal  ownership.  It 
is  most  logical  to  empower  the  Secretary  to  return 
to  the  tribes  any  land  which  the  Government  holds 
for  their  benefit.  Whether  the  land  was  surplus  to 
allotments  or  surplus  to  other  needs  of  the  Indians 
when  ceded  is  totally  immaterial  to  the  purpose 
of  the  act.  What  is  material  is  the  fact  that  the 
lands  are  held  for  the  benefit  of  the  Indians.  The 
Secretary  is  given  the  freedom  to  determine 
whether  it  would  benefit  the  Indians  more  to  have 
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the  land  or  the  proceeds  therefrom,  and  to  act 
accordingly. 

The  legislative  history  of  section  3  indicates  that 
most  Senators,  in  the  course  of  debate,  referred  to 
"surplus  lands"  as  land  remaining  after  allotments. 
This  is  easily  explained,  however,  by  the  fact 
that  all  the  surplus  lands  in  the  states  these  men 
represented  were  allotment  surpluses.  Thus  their 
statements  are  not  at  all  inconsistent  with  the  in- 
clusion of  other  surplus  land,  such  as  the  Mineral 
Strip.  Senator  Steiwer  of  Oregon  was  more  careful 
in  his  statements  during  the  debate  and  recognized 
that  "surplus  lands"  were  "those  tribal  lands  not 
necessary  for  allotment  or  for  other  purposes. 
. .  ."  ^*    (emphasis  supplied) . 

Administrative  interpretations  of  the  section 
have  all  been  consistent  with  inclusion  of  the 
Strip.  The  1934  Instruction  included  the  Strip 
as  one  of  the  areas  withdrawn. ^'^  Assistant  Secretary 
Chapman's  1938  Opinion  said: 

"The  reference  to  surplus  lands  in  section  3 
of  the  Reorganization  Act  refers,  however, 
primarily  to  surplus  lands  remaining  after  the 
actual  or  contemplated  allotment  of  the  In- 
dians. .  .  ."    (emphasis  supplied)  .^"^ 

His  use  of  the  word  "primarily"  indicates  recog- 
nition that  more  than  just  allotment  surpluses 
were  included  in  the  term  "surplus  lands."  On 
November  30,  1937,  W.  H.  Flanery,  Assistant  Solic- 
itor, in  the  absence  of  the  Solicitor,  stated  as 
follows  in  a  memorandum  to  the  Commissioner 
of  Indian  Affairs  discussing  S.  3003  of  the  75th 
Congress,  a  bill  providing  for  payments  to  the 
San  Carlos  Apache  Indians  for  this  land: 

"The  consideration  of  immediate  payment  of 
the  relatively  small  amount  proposed  in  the 
bill  does  not  warrant  the  relinquishment  of 
an  existing  authority  (Indian  Reorganization 
Act)  under  which  the  Department  may  give 
recognition  to  the  Indian  Claim  by  restoring 
the  undisposed  of  lands  to  tribal  ownership." 
(Emphasis  supplied.) 

Also  worthy  of  consideration  is  the  settled  rule 
of  construction  that  in  the  field  of  Indian  legisla- 
tion ambiguities  are  to  be  resolved  in  favor  of  the 
Indians.^'^    Such    a   resolution    of    the    ambiguities 


"78  Cong.  Rcc.  11135. 

'=54  I.D.  559,  563 

»  56  I.D.  330,  334. 

"  Winters  v.  United  States,  207  U.S.  564,  576  (1908)  ; 
Choate  v.  Trapp,  224  U.S.  665,  675  (1912)  ;  United  States 
V.  Nice,  241  U.S.  591,  599  (1916)  ;  Carpenter  v.  Shaw,  280 
U.S.  363,  366   (1930) . 


here  would  compel  the  conclusion  that  section  3 
is  applicable  to  the  Mineral  Strip  lands. 

Summary 

In  view  of  the  plain  meaning  of  language  of 
section  3,  the  underlying  purp>oses  of  the  I.R.A., 
the  continuing  interpretations  of  the  section  by 
this  Department,  and  the  principles  governing  the 
construction  of  Indian  legislation,  it  is  my  opinion 
that  the  Secretary  has  the  discretionary  power  to 
return  the  remaining  undisposed-of  portions  of 
the  Mineral  Strip  to  the  San  Carlos  Tribe. 

Frank  J.  Barry, 

Solicitor. 
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Indian  Lands:  Allotments:  Alienation— Indian 
Lands:  Leases  and  Permits:  Generally 

Executory  lease  agreements  with  competent  Crow 
Indians  which  purport  to  cancel  existing  leases 
between  the  same  parties  as  of  a  date  one  year 
or  eighteen  months  in  the  future  and  to  take  ef- 
fect themselves  as  five-year  leases  at  that  future 
date  violate  the  Act  of  March  15,  1948  (62  Stat. 
80)    and  are  void. 

Indian  Lands:  Allotments:  Alienation— Indian 
Lands:  Leases  and  Permits:  Generally 

Any  leasing  agreement  or  combination  of  agree- 
ments affecting  a  competent  Crow  allotment  held 
in  trust  by  the  United  States  which  does  not 
allow  the  Indian  to  negotiate  freely  for  a  new 
lease  of  the  property  at  least  once  every  five 
years  violates  the  Act  of  March  15,  1948  (62 
Stat.  80)    and  is  void. 

Statutory  Construction:  Implied  Repeals 

While  the  law  generally  does  not  favor  repeals  by 
implication,  the  amendment  of  an  act  by  the 
substitution  of  language  which  omits  the  words 
of  a  previous  intermediate  amendment  consti- 
tutes a  repeal  of  that  intermediate  amendment, 
in  the  absence  of  indications  of  a  contrary  con- 
gressional intent. 
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To: 


Assistant  Secretary  Public  Land  Manage- 
ment 

From:       Solicitor 

Subject:    Leasing  of  Crow  Indian  Lands 

In  response  to  your  memorandum  of  November 
13,  1961,  we  have  re-examined  the  issues  raised  in 
the  brief  of  Tribal  Attorney  Bert  W.  Kronmiller 
dated  April  10,  1961.  Mr.  Kronmiller  questioned 
the  validity  of  five-year  leases  of  competent  Crow 
Indian  lands  which  purport  to  cancel  leases  as  of 
a  date  one  year  in  the  future  and  to  take  effect 
upon  such  cancellation.  We  replied  in  our  letter 
of  September  29,  1961,  that  the  leases  were  void. 

The  Act  of  March  15,  1948'  authorizes  com- 
petent Crow  Indians  to  lease  allotted  lands  held 
under  trust  deeds  but  states  that  no  lease  (except 
of  irrigable  lands  under  the  Big  Horn  Canal) 
shall  be  made  for  a  period  longer  than  five  years. 
This  act  amended  the  Act  of  May  26,  1926-  which 
contained  a  similar  five-year  restriction.  The  1926 
act  had  previously  been  amended  in  1927'  to 
provide  that  no  lands  leased  for  grazing  could  be 
re-leased  prior  to  one  year  before  the  termination 
of  such  lease  and  that  agricultural  lands  could  not 
be  re-leased  more  than  eighteen  months  before 
such  termination. 

We  understand  that  until  recently,  non-Indians 
have  followed  a  general  practice  of  annually  oir 
biennially  entering  into  executory  lease  agreements 
with  competent  Crow  Indians  which  purported  to 
cancel  existing  leases  between  the  same  parties 
as  of  a  date  one  year  or  eighteen  months  in  the 
future.  These  lease  agreements  purported  to  take 
effect  themselves  as  five-year  leases  at  that  future 
date.  The  Indian  has  customarily  been  paid  one 
or  two  years'  rent  when  the  new  lease  agreement 
was  executed. 

Since  the  issuance  of  our  letter  of  September 
29,  1961,  many  rancher-lessees  have  canceled  their 
previous  leases  which  were  to  have  tenninated  in 
1965  or  1966  and  are  obtaining  new  five-year 
leases  commencing  upon  execution.  As  considera- 
tion for  these  leases  the  lessees  are  paying  up  to 
one  year's  rental.  Our  study  of  this  matter  has 
been  directed  to  these  new  leases  as  well  as  the 
leases  dealt  with  in  our  previous  letter. 

This  re-examination  has  led  us  to  affirm  our 
conclusion  that  the  leases  described  by  Mr.  Kron- 
miller are  void.  Apparently  these  leases  were  made 


■62  Stat.  80. 

"U  Stat.  658. 

■'Act  of  March  3.  1927,  44  Stat.  136.5. 


in  reliance  on  the  1927  amendment.  Since  that 
act  allowed  Indians  to  re-lease  their  lands  one 
year  or  eighteen  months  prior  to  the  "termina- 
tion" of  existing  leases,  the  lessees  apparently  as- 
sumed that  the  word  "termination"  included  early 
termination  by  agreement  and  made  the  executory 
lease  cancellations  and  re-leases  on  that  assumption. 
While  this  assumption  may  be  incorrect,  there  is 
no  reason  to  deal  with  this  issue  as  I  have  deter- 
mined that  the  1948  act  effected  a  repeal  of  the 
1927  amendment.  Consequently  the  validity  of 
these  leases  must  be  judged  under  the  provisions 
of  1948  act  as  these  or  similar  provisions  have 
been  interpreted  by  the  courts. 

The  courts  have  uniformly  held  that  leases  of 
restricted  Indian  land  which  purport  to  take  effect 
at  times  one  year  or  more  in  the  future  are  void. 
The  leases  described  in  the  Kronmiller  brief  fall 
into  this  category. 

These  overlapping  leases  have  had  the  effect 
of  allowing  lessees  to  continue  in  possession  in- 
definitely at  artificially  depressed  rental  amounts. 
While  the  Indians  were  not  bound  to  enter  into 
contracts  of  this  nature,  as  a  practical  matter  they 
were  induced  to  do  so  by  the  promise  of  im- 
mediate, though  inadequate,  cash  payments.  Since 
the  leases  were  made  at  times  when  the  lessees  held 
three-  to  four-year  unexpired  terms,  the  Indians 
could  deal  with  no  one  else  and  had  to  accept 
whatever  the  lessees  offered.  The  five-year  limita- 
tion was  designed  to  protect  against  just  such 
improvidence. 

Congress  set  a  five-year  limitation  on  the  power 
to  lease  allotted  trust  land  as  a  protection  to  the 
Indians.  The  essence  of  the  protection  afforded  by 
the  limitation  is  the  Indian's  opportimity  at  least 
once  every  five  years  to  renegotiate  this  lease— to 
deal  with  the  property  as  his  own  and  bargain  for 
better  rentals  and  lease  terms.  Any  contractual 
arrangement  which  denies  this  opportunity  to 
the  Indian  violates  the  law  and  is  void. 

The  validity  of  the  leases  executed  recently  after 
cancellations  of  prior  leases  must  be  determined 
on  a  case  by  case  basis  according  to  the  criteria  set 
out  above. 

1.    Statutory    Background 

The  Act  of  June  4,  1920,*  directed  the  Secretary 
of  the  Interior  to  allot  lands  within  the  Crow 
Indian  Reservation  among  the  members  of  the 
Crow  Tribe.  The  act  provided  that  trust  patents 
were  to  be  issued  to  competent  allottees  imless 
they  elected,  in  writing,  to  have  their  allotments 
patented  to  them  in  fee.  The  force  and  legal  effect 

Ml  Stat.  751. 
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of  the  trust  patents  were  to  be  as  prescribed  by 
the  General  Allotment  Act  of  February  8,  1887.° 
This  act  states  that  any  contract  made  touching 
trust  lands  "shall  be  absolutely  null  and  void." 
While  the  General  Allotment  Act  called  for  a 
25  year  trust  period,  the  period  has  been  extended 
a  number  of  times  and  is  currently  in  effect  under 
the  Secretarial  General  Order  of  January  7,  1959." 
Until  1926,  competent  Crow  Indians  holding 
allotted  lands  under  trust  patents  could  not  lease 
these  lands,  except  with  the  approval  of  the  super- 
intendent. The  Act  of  May  26,  1926,  amended  the 
Act  of  June  4,  1920,  by  adding  a  proviso  to  section 
1  which  allowed  unsupervised  farming  and  graz- 
ing leasing  by  competent  Crow  Indians  as  follows: 

.  .  .  "Provided  furtJier,  That  any  allottee 
classified  as  Competent  may  lease  his  or  her 
allotment  or  any  part  thereof  and  the  allot- 
ments of  minor  children  for  farming  and 
grazing  purposes.  Any  adult  incompetent  In- 
dian with  the  approval  of  the  superintendent 
may  lease  his  or  her  allotment  or  any  part 
thereof  and  the  allotments  of  minor  children 
for  farming  and  grazing  purposes.  The  allot- 
ments of  orphan  minors  shall  be  leased  by 
the  superintendent.  Moneys  received  for  or 
on  behalf  of  all  incompetent  Indians  and 
minor  children  shall  be  paid  to  the  super- 
intendent by  the  lessee  for  the  benefit  of  said 
Indians.  No  lease  shall  be  made  for  a  period 
longer  than  five  years.  All  leases  made  under 
this  section  shall  be  recorded  at  the  Crow 
Agency." 

The  purpose  of  this  amendment,  as  expressed 
by  the  House  Managers  at  the  conference  com- 
mittee on  the  bill,  was  to  "give  the  Crow  Indians 
a  very  liberal  voice  in  the  leasing  of  their  lands 
and  also  give  adequate  protection."  (Emphasis 
supplied.)  ^  By  late  1926  the  Indians'  right  to  issue 
five-year  leases  without  Government  supervision 
was  being  exploited  by  white  men  in  the  area. 
Lessees  holding  under  five-year  leases  issued  (with 
the  approval  of  the  superintendent)  in  1923  were 
obtaining  new  five-year  leases  to  become  elTective 
two  years  in  the  future  and  paying  the  rent  in 
advance.  This  left  the  Indian  with  very  little,  if 
any,  income  from  the  land  during  the  term  of  the 
lease. 

On  January  27,  1927,  delegates  to  the  Crow 
Tribe  wrote  to  Congressman  Scott  Leavitt  of 
Montana,  Chairman  of  the  Committee  on  Indian 


Affairs,  describing  the  problem  and  requesting  that 
Congress  amend  the  1926  act  to  forbid  such  over- 
lapping leases.  The  letter  recognized  that  the 
Supreme  Court  in  U.S.  v.  Noble,  237  U.S.  74 
(1915) ,  had  held  that  Indian  leases  of  trust  lands 
to  commence  at  unreasonable  periods  in  the  future 
were  void,  but  sought  the  legislation  anyway  say- 
ing: 

"While  we  are  convinced  because  of  this  de- 
cision that  these  overlapping  leases  wliich  are 
being  taken  are  illegal,  the  members  of  our 
tribe  are  confronted  with  the  fact  that  the 
lessees  taking  these  leases  are  threatening  to 
take  the  Indians  into  court  who  made  the 
leases.  This  would  involve  them  in  delay,  ex- 
pense, and  litigation.  In  order  to  meet  this 
condition  we  have  drafted  the  proposed  amend- 
ment which  we  think  will  meet  the  situation 
and  clarify  and  remove  all  doubts."  ** 

The  amendment  suggested  by  the  tribe  would 
have  provided  that  no  lease  could  be  re-leased 
or  renewed  prior  to  six  months  before  the  "ex- 
piration" of  its  term.  In  reporting  on  the  bill,  the 
.Secretary  of  the  Interior  suggested  that  the  pro- 
vision be  amended  to  allow  re-leasing  one  year 
(for  grazing  leases)  or  eighteen  months  (for  farm- 
ing leases)  prior  to  "termination"  of  the  existing 
lease.  The  Secretary's  suggested  amendment  was 
adopted  in  the  form  of  two  provisos  inserted 
before  the  last  sentence  of  the  language  added 
to  section  1  by  the  1926  act. 

In  1947  a  bill  (S.  1317)  was  introduced  in  the 
Senate  to  give  to  the  members  of  the  Crow  Tribe 
the  power  to  manage  and  assume  charge  of  their 
restricted  lands  for  their  own  use  or  for  lease  pur- 
poses while  such  lands  remained  under  trust 
patents.  The  purpose  of  the  bill  was  to  remedy  a 
major  deficiency  in  the  1920  and  1926  acts.  Under 
these  acts  only  the  original  Crow  allottees  could 
lease  their  lands;  their  heirs  or  devisees  were  not 
"competent"  and  thus  could  not  lease.  By  1947 
only  318  of  the  575  Indians  who  had  been  classi- 
fied as  competents  under  the  1920  act  were  alive. 
In  that  year  only  318  of  2,470  Indians  on  the 
Crow  Reservation  were  classified  as  competent." 
The  House  Report  on  the  bill  indicated  that  its 
purpose  was  to  put  "all  adult  Crow  Indians  on  an 
equal  basis  in  the  handling  of  their  individual  and 
collective  affairs  regarding  land   leases."  " 

The  bill  as  introduced  did  not  mention  the 
earlier   1926   and    1927   acts.   It   passed   the   Senate 


^24  Stat.  .^88. 

"24  Fed.  Reg.  127. 

■H.  Rept.  1255,  69th  Cong.,  1st  Sess. 


»68   Cong.   Rec.   4365. 

"  S.  Rept.  386.  80th  Cong.,  1st  Sess. 

'"H.  Rept.  940,  80th  Cong.,  1st  Sess. 
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and  then  was  substantially  amended  and  passed  by 
the  House.  A  conference  committee  met  in  early 
1948  and  reported  the  bill  out  in  the  form  in 
which   it   was   enacted   as    an    amendment    to    the 

1926  act." 

2.    Repeal  of  the  1927  Act. 

In  our  letter  to  Mr.  Kronmiller  we  stated  that 
the   1948  Act  did  not   by   implication   repeal    the 

1927  Act.  We  were  mistaken;  it  did  effect  such 
a  repeal.  While  it  is  true  that  the  law  does  not 
favor  repeals  by  implication,  this  general  proposi- 
tion does  not  apply  when  an  act  is  amended  by 
the  substitution  of  new  language  which  omits  the 
words  of  previous  amendments.  The  1948  act 
amended  the  last  proviso  of  the  1926  act  "to  read 
as  follows:".  It  then  repeated,  with  modifications, 
the  language  from  the  beginning  of  the  last  pro- 
viso of  section  1  to  the  end  of  the  section.  It 
omitted  the  two  provisos  inserted  in   1927. 

In  very  similar  situations,  the  Federal  courts 
have  held  that  such  an  intermediate  omitted  amend- 
ment is  repealed.  Where  section  7  of  the  Judiciary 
Act  of  1891  was  amended  in  1895  "to  read  as 
follows.  .  .  ,"  and  in  1900  the  original  section  of 
the  act  of  1891  was  amended  "to  read  as  follows 
...,'■  the  court  held  that  the  original  section  and 
amendatory  act  of  1895  were  necessarily  repealed 
by  the  1900  act  though  it  did  not  declare  in  terms 
the  re|>eal  of  either.   Roivan  v.  Ide,   107  Fed.   161 


"^"Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  assembled, 
That  the  last  proviso  of  the  first  section  of  the  Act  of  May 
26.  1926,  entitled  'An  Act  to  amend  sections  1,  5,  6,  8,  and 
18  of  an  Act  appro\ed  Jinie  20,  1920,  'an  Act  to  provide  for 
the  allotment  of  lands  of  the  Crow  Tribe,  for  the  distribu- 
tion of  tribal  funds  and  for  otlier  purposes','  approved  May 
26,  1926    (44  Stat.  658,  659)  ,  be  amended  to  read  as  follows: 
"Provided   further.  That  any   Crow   Indian   classified   as 
competent  may  lease  his  or  her  trust  lands  or  any  part 
thereof  and  the  trust  lands  of  their  minor  children  for 
farming  and  grazing  purposes:  Provided,  That  any  Crow 
Indian    classified    as   competent    shall    have    the    full   re- 
sponsibility   of    obtaining    compliance    with    the    terms 
of  any  lease  made:   And   provided  further,   That  leases 
on   inherited   or  devised   trust   lands  having   more    than 
five    competent    devisees    or   heirs    shall    be    made    only 
with    the    approval    of    the    Superintendent.    Any    adult 
incompetent   Indian   with   the  approval   of   the  Superin- 
tendent  may   lease   his  or   her   trust  lands  or   any   part 
thereof  and  the  inherited  or  trust  lands  of  their  minor 
children   for   farming   and   grazing   purposes.    The    trust 
lands  of  orphan  minors  shall  be  leased  by  the  Superin- 
tendent.   Moneys    received    for    and    on    behalf    of    all 
incompetent  Indians  and  minor  children   shall   be  paid 
to   the  Superintendent   by   the  lessee   for   the  benefit   of 
said  Indians.  No  lease  shall  be  made  for  a  period  longer 
than    five   years,   except    irrigable    lands    under    the    Big 
Horn   Canal,   which   may   be   leased    for   periods  of   ten 
years.  All  leases  made  under  this  Act  shall  be  recorded 
at  the  Crow  Agency." 


(5th  Cir.  1901),  cert,  denied,  181  U.S.  619,  21  Sup. 
Ct.  924,  45  L.  Ed.  1031    (1901).i- 

In  1960,  a  Federal  district  court  in  Pennsylvania 
held  that  the  words  "amended  to  read  as  follows" 
in  a  statutory  amendment  set  forth  a  legislative  in- 
tent that  all  law  on  the  subject  is  to  follow  and 
that  the  new  statute  is  to  be  a  full  substitute  for 
the  amended  statute.  The  court  pointed  out  that 
there  is  no  need  for  inconsistency  in  order  for  the 
amendment  to  operate  as  a  repeal.  U.S.  v.  Baker, 
189  F.  Supp.  796   (W.  D.  Pa.  1960). 

The  appHcation  of  the  principle  set  out  in  these 
cases  to  this  situation  does  not  appear  to  do  vio- 
lence to  the  intent  of  Congress.  As  stated  above, 
the  1927  act  had  merely  formalized  the  existing 
law  and,  as  will  appear  in  the  next  section,  re- 
duced the  degree  of  protection  previously  afforded 
the  Indian. 

3.    Invalidity  of  In  Futuro  Leases 

With  the  1927  act  repealed  by  the  1948  act,  we 
tinn  to  the  language  of  the  1948  act  and  judicial 
decisions  interpreting  such  language  to  determine 
the  legality  of  the  competent  Crow  extension  leases. 

U.S.  V.  Noble,  237  U.S.  74,  59  L.  Ed.  844  (1915) 
is  the  leading  case  on  the  nature  of  an  Indian's 
authority  to  lease  for  a  specified  period  of  years 
without  Government  supervision.  The  case  in- 
volved leases  executed  by  a  Quapaw  Indian  under 
statutes  providing  that  "allotments  shall  be  inalien- 
able for  a  period  of  twenty-five  years"  but  allow- 
ing allottees  to  lease  the  lands  "for  a  term  not 
exceeding  .  .  .  ten  years  for  mining  or  business 
purposes."  ^^  While  a  number  of  leases  and  assign- 
ments were  involved  in  the  case,  the  transaction 
pertinent  to  the  issues  here  was  a  lease  for  ten 
years  executed  to  Y  in  1905  when  the  property  was 
already  subject  to  a  valid  ten-year  lease  to  X  signed 
in  1902.  The  Court  held  the  1905  lease  invalid 
saying: 

"At  common  law,  as  the  government  points 
out,  it  was  the  established  doctrine  that  a 
tenant  for  life,  with  a  general  power  to  make 
leases,  could  only  make  a  lease  in  possession, 
and  not  leases  in  reversion  or  in  futjiro.  He 
was  not  authorized  to  make  a  lease  to  com- 
mence 'after  the  determination  of  a  lease  in 
l)eing.'  Such  a  lease  was  deemed  to  be  'rever- 
sionary'. .  .  .  (cases)  'A  general  power  to 
lease  for  a  certain  number  of  years  without 


'-See  also  Heinze  v.  Bnlle  6-  B.  Consol.  Min.  Co..  107 
Fed.  165  (9th  Cir.  1901)  ;  Minnesota  &  M.  Land  &  Improve- 
ment Co.  v.  City  of  Billing!,.  Ill  Fed.  972  (9th  Cir.  1901)  ; 
Columbia   Wire  Co.  v.  Boyre,   104  Fed.   172    (9th  Cir.   1900). 

'-Act  of  March  2,  1895,  28  Stat.  876,  907;  Act  of  June 
7,  1897,  30  Stat.  62,  72. 
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saying  either  in  possession  or  reversion,  author- 
izes only  a  lease  in  possession,  and  not  in 
futiiro.'  Such  a  power  receives  the  same  con- 
struction as  a  power  to  make  leases  in  posses- 
sion. .  .  .  This  is  not  to  say  that  an  agree- 
ment for  a  new  lease,  at  a  fair  rental,  made 
shortly  before  the  expiration  of  an  existing 
lease,  would  not  be  sustained  in  equity.  .  .  ." 

The  Court  recognized  that  this  rule  of  com- 
mon law  was  designed  to  protect  remainder  men, 
but  reasoned  by  analogy  that  where  the  purpose 
of  the  limitation  of  the  term  was  to  protect  the 
Indian  allottee,   the  rule  should   apply  equally. 

"The  protection  accorded  by  Congress,  through 
the  restriction  upon  the  alienation  of  the  allot- 
tee's estate,— modified  only  by  the  power  to 
lease  as  specified,— was  not  less  complete,  be- 
cause the  limitation  was  not  in  the  interest  of 
a  remainderman,  but  was  for  the  benefit  of  the 
allottee  himself  as  a  ward  of  the  Nation.  The 
Act  of  1897  gives  him  authority  'to  lease'  for  a 
term  not  exceeding  the  stated  limit.  Taking  the 
words  in  their  natural  sense,  they  authorize 
leases  in  possession,  and  nothing  more."  ^* 

The  language  of  the  1948  Act  stating  that  no 
competent  Crow  lease  "shall  be  made  for  a  p>eriod 
longer  than  five  years,  except  irrigable  lands  under 
the  Big  Horn  Canal,  which  may  be  leased  for 
periods  of  ten  years"  is  substantially  similar  to 
Quapaw  Act  language  construed  in  the  Noble  case. 
Under  this  authority  a  competent  Crow  may  make 
leases  in  possession  of  allotted  trust  lands  and 
nothing  more. 

The  case  does  recognize,  though,  that  it  is  some- 
times necessary  to  execute  a  new  lease  shortly 
before  the  expiration  of  an  existing  lease  in 
order  to  regulate  the  course  of  cultivation  in 
the  ensuing  year.  This  was  dealt  with  more  par- 
ticularly in  a  series  of  Oklahoma  decisions.  In 
Mullen  V.  Carter,  173  Pac.  512  (Okla.  1918),  an 
Indian  allottee,  acting  under  a  statute  similar  to 
the  one  here  involved,  leased  to  X  for  a  term  ex- 
piring December  31,  1911.  On  September  5,  1911, 
he  leased  to  Y  for  a  term  commencing  January  1, 
1912.  The  Court  held  that  the  lease  was  not  neces- 
sarily invalid  as  a  lease  in  fiituro  provided: 

".  .  .  such  lease  is  made  near  the  termination 
of  the  existing  valid  lease,  and  the  circum- 
stances are  such  that  it  is  necessary  to  make 
the  lease  at  such  time  in  order  to  regulate  the 
course  of  cultivation  intended  to  be  pursued 


the  following  year,  and  piovided,  further, 
that  in  no  case  shall  the  lease  be  for  a  period 
of  more  than  five  years  from  its  date.  .  .  ."  ^^' 

Whether  in  such  a  situation  the  lease  was  made 
at  a  time  reasonably  near  the  termination  of  the 
existing  lease  and  when  necessary  to  control  the 
course  of  cultivation  for  the  ensuing  year  is  a 
cpiestion  of  fact  to  be  determined  on  the  evi- 
dence in  each  case.  In  Carter  v.  McCasland,  268 
Pac.  706  (Okla.  1928)  a  Choctaw  homestead  allot- 
ment, which  could  be  leasetl  for  not  more  than 
one  year,  was  leased  on  August  22,  1923,  for  a 
one  year  term  beginning  January  1,  1924.  The 
trial  court  specifically  found  that  it  was  necessary 
to  take  the  lease  at  that  time  in  order  to  regulate 
cultivation  for  the  year  1924.  The  Oklahoma  Su- 
preme Court  reversed  on  the  basis  that  there  was 
no  evidence  to  support  such  a  finding,  and  lield 
the  lease  invalid.^*' 

The  leases  of  allotted  Crow  lands  described  by 
Mr.  Kronmiller  were  signed  during  the  first  or 
second  year  of  existing  five-year  leases  and  pro- 
vided for  the  cancellation  of  existing  leases  and  the 
commencement  of  new  five-year  terms  on  a  date 
one  year  or  more  in  the  future.  Since  the  lessees 
were  already  in  possession  under  leases  with 
lengthy  unexpired  terms,  no  necessity  could  be 
shown  for  making  the  cancellations  and  new  leases 
operative  in  the  future.  These  are  clearly  leases 
//(  fiituro  and  invalid  under  the  Noble  case. 

In  Bunch  v.  Cole,  263  U.S.  250,  68  L.  Ed.  290 
(1923),  the  Supreme  Court  indicated  that  leases 
in  futiiro  were  not  merely  voidable  but  void.  The 
lower  court  had  held  that  a  state  statute  in  effect 
created  tenancies  at  will  as  to  such  leases.  The 
Supreme  Court  reversed,  holding  that  the  state 
law  conflicted  with  the  Federal  law  in  trying  to 
give  life  to  void  leases,  and  was  thus  invalid  under 
the  Constitution: 

"These  leases  were  made  in  violation  of  a 
congressional  prohibition.  They  were  not 
merely  voidable  at  the  election  of  the  allottee, 
but  absolutely  void  and  not  susceptible  of 
ratification  by  him.  Nothing  passed  under 
them  and  none  of  their  provisions  could  be 
taken  as  a  standard  by  which  to  measure  the 
compensation  to  which  the  allottee  was  en- 
titled for  the  unauthorized  use  and  occupancy 
of  his  land." 


"237   U.S.   83. 


'■■Sec  also  Hudson  v.  Hildt.  51  Okla.  .S59  151  Pac.  1063 
(1915). 

i«.See  also  Nemecek  v.  Gates,  3.8  P.  2d  768  (Okla.  1934) 
to  the  same  effect. 
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The  statutes  governing  the  Crow  leases  are  sub- 
stantially identical  to  those  interpreted  in  Bunch 
V.  Cole  where  the  relevant  statute  provided  that 
".  .  .  any  lease  of  such  restricted  land  made  in 
violation  of  law  .  .  .  shall  be  absolutely  null  and 
void."^'  The  Crow  leases  are  on  lands  which  are 
in  trust  status,  the  force  and  legal  effect  of  which 
status  is  prescribed  by  the  General  Allotment  Act 
of  February  8,  1887.  It  also  provides  that  any  con- 
tract touching  the  trust  lancis  "shall  be  absolutely 
null  and  void."  The  permission  given  in  the  1926 
and  1948  acts  to  lease  for  five  years  without  Gov- 
ernment approval  is  an  exception  to  this  provision 
and  any  lease  outside  this  permission  is  subject 
to  the  general  nullifying  provision. 

4.    Effect  of  Surrender  and  Lease. 

While  the  new  leases  now  being  executed  after 
the  surrender  and  cancellation  of  pre-existing  leases 
are  not  clearly  invalid  under  the  rule  of  the  Noble 
case,  their  validity  is  nevertheless  subject  to  ques- 
tion. 

A  similar  transaction  was  involved  in  Harley  v. 
McCasland,  19  P.  2d  356  (Okla.  1933).  There 
Dora  Hall,  a  Choctaw  Indian,  made  a  five-year 
agricultural  lease  of  part  of  her  allotted  surplus 
lands  to  Brown  on  September  20,  1922.  Brown  as- 
signed to  Harley.  Seven  months  before  this  lease 
was  to  terminate,  in  Februai7  1927,  while  Harley 
was  in  possession  of  the  property,  he  and  Dora  Hall 
executed  a  contract  which  declared  the  old  lease 
to  be  null  and  void  and  granted  Harley  a  five- 
year  term  commencing  February  15,  1927.  The 
statute  empowered  the  Choctaw  Indian  allottees 
to  lease  their  surplus  land  "for  a  period  not  to  ex- 
ceed five  years,  without  the  privilege  of  renewal." 
In  this  situation  the  court  held  the  February  1927 
lease  void  stating  that  the  statute  authorized  a 
lease  in  possession  and  nothing  more.  The  court 
also  relied  on  the  statement  in  two  earlier  Okla- 
homa cases  that: 

".  .  .  the  spirit  and  intention  of  the  Act  goes  to 
the  extent  of  precluding  the  allottee  from  leas- 
ing his  land  in  any  manner,  so  that  on  the 
expiration  of  five  years  from  any  date,  after 
the  beginning  of  the  term  of  a  lease  granted 
he  cannot  have  it  free,  clear  and  unincmn- 
bered."  (emphasis  supplied)  Whitman  v.  Leh- 
nier,  22  Okla.  627,  98  Pac.  351  (1908),  and 
Hudson  V.  Hildt,  51  Okla.  359,  151  Pac.  1063 
(1915). 

To  the  same  effect  are  Eagle-Picher  Lead  Co.  v. 
Fuller  ton,  28  F.  2d  472  (8  th  Cir.  1928)  cert,  denied 

"  Act  of  May  27,  1908,  Sec.  5,  35  Stat.  313. 


279  U.S.  8.39,  73  L.  Ed.  986  (1929)  ;  S.  S.  i-  G.  Min- 
ing Co.  V.  Fullerton,  250  Pac.  911  (Okla.  1926); 
BaUhrop  v.  Clark,  222  Pac.  520  (Okla.  1924)  ; 
Doiuell  v.  Broiun,  208  Pac.  220  (Okla.  1922). 
These  cases  all  involve  either  new  leases  obtained 
during  the  life  of  an  existing  lease  by  the  same 
lessee,  or  early  cancellations  of  existing  leases  fol- 
lowing by  an  immediate  re-leasing  to  the  same 
lessee.  All  indicate  that  such  transactions  violate 
the  rule  of  the  Noble  case. 

Two  Federal  cases  would  seem  to  conflict  with 
these  holdings.  In  U.S.  v.  Abravu,  194  Fed.  82  (8th 
Cir.  1912)  a  Quapaw  allottee,  Minnie  Redeagle, 
leased  her  lands  to  Abrams  in  1902  for  ten  years. 
In  1905  and  1906  she  leased  the  same  land  to  the 
Iowa  and  Oklahoma  Mining  Company  for  ten 
years.  In  1910  Abrams  and  the  Company  executed 
and  delivered  to  her  a  cancellation  and  sunender 
of  each  of  the  three  leases.  On  the  same  date  Min- 
nie Redeagle  executed  a  new  ten-year  lease  to  the 
Company.  The  United  States  sued  to  invalidate  all 
but  the  1902  lease,  claiming  that  when  the  Indian 
made  the  first  ten-year  lease,  she  exhausted  her 
power  and  authority  as  to  that  land  until  the  ex- 
piration of  the  ten-year  period.  The  court  denied 
the  Government's  claim,  holding  that  there  was: 

".  .  .  nothing  in  the  letter  or  spirit  of  the  con- 
gressional enactment,  which  restrains  her,  after 
having  made  a  lease,  from  entering  into  a  valid 
contract  with  the  lessee  to  cancel  such  lease 
before  the  expiration  of  its  term,  and  then 
make  a  new  lease  to  such  party  or  parties  as 
she  might  see  fit  for  another  terni,  not  exceed- 
ing ten  years." 

The  Government  took  no  appeal  from  the  deci- 
sion. 

This  same  court  was  reversed  in  the  Noble  case 
three  years  later  in  an  appeal  fiom  a  similar  hold- 
ing involving,  however,  not  a  cancellation  and  re- 
leasing, but  a  lease  to  Y  during  the  life  of  a  lease 
to  X.  But  the  underlying  principle  of  the  Noble 
case,  i.e.,  that  an  allottee's  leasing  authority  was 
limited  to  a  power  to  make  a  lease  in  possession 
was  not  known  to  the  circuit  court  at  the  time  of 
U.S.  V.  Abrams. 

In  1931,  though,  the  court  distinguished  the 
Noble  case  and  appeared  to  follow  the  Abrams 
case  in  Hallam  v.  Commerce  Mining  &  Royalty 
Co.,  49  F.  2d  103  (10th  Cir.  1931),  cert,  denied, 
284  U.S.  643,  76  L.  Ed.  547  (1931) .  There  a  Qua- 
paw allottee,  Anna  Beaver  Hallam,  leased  to  Wills 
in  1911  for  ten  years,  then  leased  to  him  again  in 
1912  for  ten  years.  Wills  assigned  both  leases  to 
the  Commerce  Company  in  1913.  In  1913  and  1915 
Beaver  again   made  leases   to  Wills,   as   agent   for 
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Commerce  Company,  each  for  ten  years.  Tlien 
later  in  1915  Wills,  as  agent,  and  Mrs.  Hallam 
agreed  that  all  prior  leases  were  surrendered  and 
canceled,  and  on  the  same  date  Mrs.  Hallam 
signed  a  new  lease  to  Wills,  as  agent,  for  ten  years. 
In  1919  Mrs.  Hallam  was  declared  incompetent 
and  subsequently  in  1922  tlie  Commerce  Company 
obtained  a  new  lease  from  her,  with  the  approval 
of  the  Secretary  of  the  Interior.  The  Secretary  of 
the  Interior  also  expressly  approved,  retroactively, 
the  1915  lease.  Mrs.  Hallam  sued  Commerce  Com- 
pany for  cancellation  of  all  the  leases  and  an  ac- 
counting for  the  ores  extracted,  claiming  that  all 
but  the  1922  lease  were  overlapping  leases  and 
void  under  the  Noble  case. 

The  court  reviewed  the  Noble  Case  and  dis- 
tinguished it  on  the  basis  that  its  holding  did  not 
apply  to  a  new  lease  granted  to  the  same  lessee  dur- 
ing the  life  of  an  old  lease.  It  said  that  such  a  lease 
operated  as  a  surrender  of  the  first  lease  liy  oper- 
ation of  law,  and  was  thus  not  a  lease  in  fiiliiro. 
The  court  then  stated  that  the  lease  of  June  11, 
1915,  executed  after  the  cancellation  and  surrender 
of  the  prior  leases,  was  valid  ijnder  the  Abrams 
case.  These  statements  constituted  only  dicta,  how- 
ever, since  the  court  held  that  in  any  event  the 
Secretary's  subsecjuent  approval  validated  the  lease 
from  its  inception. 

While  these  two  lines  of  cases  apparently  are  in 
conflict,  they  have  one  basic  principle  in  common. 
The  Oklahoma  cases  recognize  the  importance  of 
the  Indian's  having  the  land  free,  clear  and  unen- 
cumbered at  least  once  every  five  years.  The 
Abrams  case  states  that  nothing  in  the  congres- 
sional enactment  restrains  the  Indian  from  can- 
celing a  lease,  then  making  "a  new  lease  to  such 
party  or  parties  as  she  might  see  fit  for  another 
term."  Abrams  assumes  that  the  Indian  would  be 
free  to  lease  as  she  saw  fit,  the  Oklahoma  cases  say 
she  must  be  so  free  or  the  lease  is  void.  The  crucial 
factor  is  the  Indian's  freedom  to  deal  with  the 
property  as  his  own  at  least  every  five  years. 

In  empowering  competent  Crow  allottees  to 
lease  for  five-year  terms  and  no  more,  Congress 
recognized  "the  dependent  character  of  the  In- 
dians, their  recognized  inability  to  safely  conduct 
business  affairs,  and  the  peculiar  duty  of  the  Fed- 
eral Government  to  safeguard  their  interests  and 
protect  them  against  the  greed  of  others  and  their 
own  improvidence.  ..."    (emphasis  supplied)  ^'^ 

Congress  did  not  intend  that  the  Indian  be  en- 
tirely free  to  lease  his  property.  The  five-year  limi- 
tation on  the  power  to  lease  was  meant  to  afford  a 
protection  to  the  Indian.  The  essence  of  this  pro- 


's 5jinder/and  V.   U.S.  266  U.S.  226,  233,  45  S.  Ct.  64,  69 
L.  Ed.  259  (1924) . 


tection  is  the  right  to  deal  with  the  property  free, 
clear,  and  unencumbered  at  intervals  of  no  less 
than  five  years.  If  a  non-Indian  lesseee  could  ob- 
tain a  new  lease  long  before  the  termination  of  his 
existing  lease,  he  could  set  his  own  terms.  The  In- 
dian could  deal  with  no  one  else  because  a  lease 
with  another  person  to  commence  at  the  tenni- 
nation  of  the  existing  lease  would  be  void  under 
Noble.  In  such  circumstances  the  lessee  could  per- 
petuate his  leasehold  indefinitely  at  artificially  de- 
pressed rental  rates  and  the  protection  of  the  five- 
year  term  would  be  destroyed.  The  ultimate  test, 
then,  of  any  leasing  agreement  or  combination  of 
agreements  affecting  a  Crow  allotment  held  in 
trust  by  the  Government  must  be  whether  it  allows 
the  Indian  to  deal  freely  with  the  property  at  least 
once  every  five  years. 

This  brings  us  to  the  question  of  the  validity  of 
the  leases  signed  after  the  September  29,  1961, 
letter.  If  the  lessee  purported  to  surrender  the 
term  of  his  existing  lease  only  on  condition  that 
the  Indian  agree  to  issue  the  new  lease,  this  vio- 
lated the  act  and  residted  in  the  invalidity  of  the 
ne\^  lease.  In  such  circumstance  the  Indian  did  not 
get  the  land  free  and  unencumbeied,  but  with 
strings  attached.  He  could  not  look  to  other  poten- 
tial purchasers  and  negotiate  his  own  terms.  On 
the  other  hand,  if  the  pinported  surrenders  were 
made  in  good  faith  and  left  the  Indian  free  to 
lease  to  anyone,  the  new  leases  are  valid. 

While  this  leaves  each  case  involving  a  cancel- 
lation and  subsequent  new  lease  to  be  determined 
on  its  merits,  a  court  might  view  the  transactions 
with  some  suspicion  because  of  the  prior  practice 
in  the  area.  In  U.S.  v.  Noble,  supra,  the  comt  said: 

"This  is  not  to  say  that  an  agreement  for  a 
new  lease,  at  a  fair  rental,  made  shortly  before 
the  expiration  of  an  existing  lease,  would  not 
be  sustained  in  equity."    (emphasis  supplied) 

If  a  fair  rental  is  necessary  to  the  validity  of  a 
new  lease  made  shortly  before  the  expiration  of 
an  existing  lease,  the  absence  of  a  fair  rental  in  a 
new  lease  alter  early  cancellation  of  an  old  lease 
would  surely  cast  some  doubt  on  its  validity. 

Summary 

I  have  concluded  that  the  leases  described  in 
Mr.  Kronmiller's  letter  are  void.  Any  leases  ex- 
ecuted after  the  expiration  or  cancellation  of  prior 
existing  leases  may  be  valid  provided  the  Indian 
lessor  had  a  real  opportunity  before  re-leasing  to 
seek  other  lessees  and  renegotiate  terms. 

Frank  J.  Barry, 

Solicitor. 
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Supplemental  Relief  Based  Upon 
Declaratory  Judgment 

February  14,  1963. 

The  Honorable, 
The  Attorney  General 
Department  of  Justice 
Washington  25,"  D.C. 

Attention:  David  Warner,  Esq. 

Chief,   General  Litigation  Section 


Sir: 


Enclosed  is  a  copy  of  a  petition,  filed  under  28 
U.S.C.  2202,  for  supplemental  relief  based  upon 
declaratory  judgment  in  the  case  of  Klamath  and 
Modoc  Tribes  el  al.  v.  Maison  et  al.,  Civil  No. 
8081,  U.S. D.C,  Oregon.  The  original  decision  in 
the  case  was  entered  in  1956  (139  F.  Supp.  634), 
prior  to  enactment  of  the  Klamath  Indian  Termi- 
nation Act,  and  did  not,  therefore,  consider  the 
applicability  of  that  act  to  the  hunting  and  fishing 
rights  of  the  Klamath  Indians.  The  present  peti- 
tion raises  this  question. 

In  this  petition  "plaintiffs  contend  that  the 
Tribe  and  its  remaining  enrolled  members  have  at 
all  times  retained  said  hunting  and  trapping  rights 
as  to  all  lands  contained  in  the  original  Klamath 
Reservation  *  *  *."  (Page  4,  lines  9  to  12  of 
petition.)  The  plaintiffs  allege  that  the  defendants 
(Oregon  State  game  officials)  have,  since  the  termi- 
nation of  Federal  supervision  over  the  Klamath 
Indians  "again  commenced  to  threaten  to  enforce 
State  of  Oregon  game  laws  and  regulations  against 
remaining  enrolled  members  of  the  Tribe  *  *  * 
because  these  tribal  members  asserted  their  right 
to  hunt  out  of  season  on  all  lands  within  the  orig- 
inal Klamath  Indian  Reservation."  (Page  3,  lines 
14  to  19  of  petition.) 

The  Klamath  Forest  National  Wildlife  Refuge 
was  established  pursuant  to  section  28  of  the  Kla- 
math Indian  Tennination  Act  which  section  was 
added  to  the  act  by  an  amendment  approved 
August  23,  1958  (P.L.  85-731).  Said  section  28 
provided  in  part  as  follows: 

"  (f)  The  lands  that  comprise  the  Klamath 
Marsh  shall  be  a  part  of  the  property  selected 
for  sale  pursuant  to  subsection  5  (a)  (3)  of  this 
Act  to  pay  members  who  withdraw  from  the 
tribe.  Title  to  such  lands  is  hereby  taken  in 
the  name  of  the  United  States,  effective  April 
1,  1961.  Such  lands  are  designated  as  the  Kla- 
math Forest  National  Wildlife  Refuge,  which 
shall  be  administered  in  accordance  with  the 


law  applicable  to  areas  acquired  piusuant  to 
section  4  of  the  Act  of  March  16,  1934  (48 
Stat.  451) ,  as  amended  or  supplemented." 

It  is  om-  opinion  that  by  virtue  of  this  express 
•Statutory  provision  the  United  States  has  extin- 
guished any  fishing  and  hunting  rights  which  the 
Klamath  Indians  had  by  virtue  of  their  treaty  or 
their  ownership  of  the  reservation.  This  would  be 
true  as  to  both  withdrawing  and  remaining  mem- 
bers of  the  tribe.  Section  28  made  provision  for 
compensating  the  Indians  for  the  taking  of  the  i 
Refuge.  Any  claim  of  the  Indians  that  this  com-  i 
pensation  was  inadequate  is  a  matter  for  separate 
consideration  and  is  not  properly  a  part  of  this 
case.  Indeed,  the  Tribe  has  brought  an  action  in 
the  United  States  Court  of  Claims  alleging  in- 
adequacy of  compensation  for  the  taking  of  its 
lands  and  other  rights. 

As  noted  above,  section  28  expressly  provides 
that  the  Klamath  Forest  National  Wildlife  Refuge 
is  to  be  administered  in  accordance  with  the  law 
applicable  to  areas  acquired  pursuant  to  section 
4  of  the  Act  of  March  16,  1934.  This  is  the  Migia- 
tory  Bird  Hunting  Stamp  Act   (16  U.S.C.  718d)  . 

Section  4(b)  of  the  aforementioned  1934  act  au- 
thorizes the  acquisition 

"#  *  #  qJ  suitable  areas  for  migratory  bird 
refuges  under  the  provisions  of  the  Migratory 
Bird  Conservation  Act  and  for  administrative 
costs  incurred  in  the  acquisition  of  such  areas: 
Provided,  That  not  to  exceed  40  per  centum 
at  any  one  time  of  any  area  which  heretofore 
has  been  or  which  hereafter  may  be  acquired, 
reserved,  or  set  apart  for  the  use  of  the  De- 
partment of  the  Interior  as  an  inviolate  sanc- 
tuary for  migratory  birds  under  any  law,  proc- 
lamation, or  Executive  order  may  be  admin- 
istered by  the  Secretary  of  the  Interior,  in  his 
discretion,  as  a  wildlife  management  area  with- 
in which  the  taking  of  migratory  game  birds 
or  resident  species  may  be  permitted  imder 
such  regulations  as  he  may  prescribe:   *    *  *." 

The  Migratory  Bird  Conservation  Act  referred 
to  in  the  quoted  section  is  set  out  at  16  U.S.C.  715 
et  seq.  16  U.S.C.  715i  restricts  the  taking  of  birds 
in  such  areas. 

There  abound  in  the  legislative  history  of  the 
Act  of  August  23,  1958,  amending  the  Termination 
Act,  statements  which  emphasize  the  importance 
of  retaining  the  marsh  for  wildlife  conservation. 
In  a  letter  dated  January  13,  1958,  to  the  Presi- 
dent of  the  Senate,  the  Secretary  of  the  Interior 
made   the   following   statement  in  support   of   the 
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Department's  recommendation  in  favor  of  passage 
of  this  amendment: 

"In  the  fall,  waterfowl  by  the  millions,  fol- 
lowing the  Pacific  Flyway,  pour  into  the  Upper 
Klamath  Basin  to  rest  and  feed  before  con- 
tinuing southward  to  their  wintering  grounds. 
The  Marsh  on  the  Klamath  Reservation  is  the 
most  important  marsh  to  waterfowl  that  is 
left  unprotected  in  the  nation.  This  nesting 
area  has  been  one  of  the  mainstays  in  keep- 
ing up  the  supply  of  redheads,  canvasbacks 
and  ruddy  ducks  in  the  Pacific  Flyway." 

It  is  a  recognized  principle  of  statutory  construc- 
tion that: 

"*  *  *  when  construing  a  statute,  the  rea- 
son for  its  enactment  should  be  kept  in  mind, 
and  the  statute  should  be  construed  with 
reference  to  its  intended  scope  and  purpose. 
The  court  should  seek  to  carry  out  this  pur- 
pose rather  than  to  defeat  it.  "  Crawford,  Stal- 
ulory  Construction   (1940  Ed.)  ,  p.  249. 

Inasmuch  as  the  retention  by  Indians  of  hunting 
rights  on  the  lands  comprising  the  refuge  would 
render  it  ineffective  as  a  refuge,  the  only  interpre- 
tation of  the  statute  which  would  accomplish  the 
purposes  intended  by  section  28  is  to  construe  the 
section  as  extinguishing  the  tribe's  fishing  and 
hunting  rights  on  that  portion  of  the  reservation 
taken  for  the  wildlife  refuge.  The  general  position 
of  this  Department  with  respect  to  Indian  hunting 
and  fishing  rights  on  all  lands  which  comprised  the 
original  Klamath  Reservation  is  expressed  in  the 
enclosed  letter  dated  February  5,  1958,  from  the 
Acting  Secretary  to  Senator  Neuberger.  However, 
it  is  not  necessary  at  this  time  to  discuss  these  views 
except  as  they  apply  to  the  Klamath  Forest  Na- 
tional Wildlife  Refuge. 

We  do  not  feel  that  subsection  14(b)  of  the  act 
is  inconsistent  with  the  interpretation  which  we 
have  been  discussing.  This  subsection  provides  in 
part  as  follows: 

"  (b)  Nothing  in  this  act  shall  abrogate  any 
fishing  rights  or  privileges  of  the  tribe  or  the 
members  thereof  enjoyed  under  Federal 
treaty." 

We  do  not  believe  that  language  was  intended 
in  the  sense  that  Congress  should  be  prevented 
from  extinguishing  the  fishing  and  hunting  rights 
through  a  subsequent  amendment  which  provides 
for  payment  of  compensation  for  rights  taken  by 


the  Government— which  Congress  did  in  adding 
section  28  to  the  Termination  Act. 

It  should  be  noted  that  section  14  of  the  original 
Termination  Act,  which  preserves  the  tribe's  fish- 
ing rights,  says  nothing  about  hunting  rights.  The 
court's  original  opinion  in  this  case,  which  recog- 
nizes the  tribe's  hunting  rights,  was  based  upon 
the  tribe's  rights  as  beneficial  owner  and  quasi- 
soverign  authority  over  the  lands  of  the  Klamath 
Reservation.  Neither  of  those  conditions  continues 
to  exist  with  respect  to  the  lands  comprising  the 
wildlife  refuge.  Consequently,  the  earlier  decision 
in  this  case  is  not  a  bar  to  the  interpretation  which 
we  urge  here. 

The  United  States  was  an  intervenor  on  behalf 
of  the  Indians  in  the  earlier  proceedings  of  the 
case,  and  the  United  States  Attorney  has  been 
served  with  a  copy  of  the  present  petition.  Since 
those  earlier  proceedings  the  position  of  the  Gov- 
ernment in  this  area  has  changed  from  protector 
of  Indians  to  protector  of  wildlife.  Although  tlie 
United  States  has  not  been  joined  as  a  party  de- 
fendant in  this  action,  we  believe  that  this  case 
could  result  in  an  injunction  which  would  ad- 
versely affect  Federal  authority.  Therefore,  we  re- 
gard it  as  essential  that  the  United  States  actively 
participate  in  the  present  proceedings  in  order  to 
establish  that  the  plaintiffs  have  no  special  hunting 
rights  on  the  refuge  and  that  the  Migratory  Bird 
Treaty  Act  can  be  enforced  against  them  on  all  of 
the  lands  involved. 

We  are  advised  by  the  office  of  our  Regional 
Solicitor  in  Portland  that  the  United  States  Attor- 
ney is  entirely  willing  to  appear  on  our  behalf  in 
this  case.  We  herewith  request  that  you  take  ap- 
propriate action  to  assure  that  this  will  be  done. 

A  pre-trial  hearing  before  Judge  Solomon  is  to 
be  held  Monday,  February  18,  1963.  It  is  essential 
that  proper  instructions  reach  the  United  States 
Attorney  before  then.  Your  prompt  attention  to 
this  urgent  matter  will  be  most  appreciated. 

Edward  W.  Fisher, 

Deputy  Solicitor. 
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70  I.D.  119 
M-36651 


April  S,  1963. 


Indian  Lands:  Leases  and  Permits— Secretary  of 
the  Interior— Woids  and  Phrases 

Under  the  Act  of  August  9,  1955  (69  Stat.  539;  25 
U.S.C.,  sec.  415) ,  which  authorizes  the  Indian 
owners    of    restricted     tribally    or     individually 
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owned  lands  to  lease  such  lands,  with  the  ap- 
proval of  the  Secretary  of  the  Interior,  for  a  term 
of  not  to  exceed  twenty-five  years  "for  those 
farming  purposes  which  require  the  making  of 
a  substantial  investment  in  the  improvement  of 
the  land  for  the  production  of  specialized  crops  as 
determined  by  said  Secretary,"  the  phrase  "spe- 
cialized crops"  is  not  one  of  limitation,  and  the 
Secretary  is  authorized  to  approve  such  leases  if, 
in  order  to  produce  the  crop  or  crops  proposed 
to  be  grown,  he  determines  that  a  substantial  in- 
vestment in  the  improvement  of  the  land  is 
necessary  for  that  purpose  and  the  lessee  is  re- 
quired to  make  such  an  investment. 

Memorandum 

To:  Secretary  of  the  Interior 

From:        Solicitor 

Subject:     Long-term     farming     leases     of     Indian 
lands 

In  accordance  with  your  request,  we  have  made  a 
study  of  the  authority  to  enter  into  or  approve 
long-term  farming  leases  of  Indian  lands.  Inquiries 
regarding  the  scope  and  application  of  existing 
laws  have  been  made  by  the  Commissioner  of  In- 
dian Affairs  on  several  occasions,^  and  further 
interpretation  and  application  of  these  laws  will 
likely  be  involved  in  the  proposed  development 
of  lands  on  the  Colorado  River  Indian  Reservation, 
as  well  as  elsewhere.  Many  of  the  proposals  to  lease 
would  entail  the  subjugation  of  raw  land,  in  some 
cases  raw  desert  land,  and  envisage  extensive  clear- 
ing, leveling,  draining,  terracing,  and  soil-building, 
and  the  use  of  irrigation  for  the  production  of 
various  agricultural  crops.  The  principal  problem 
in  such  proposals  is  that  only  if  the  lease  term  is 
of  sufficient  duration  to  permit  recoupment  of  the 
developmental  expenses,  plus  a  reasonable  profit, 
can  they  be  made  sufficiently  attractive  to  warrant 
substantial  expenditures  of  money,  and  in  many 
cases  such  recoupment  could  not  reasonably  be 
anticipated  in  less  than  25  years. 

In  approaching  this  problem  it  is  necessary  to 
examine  and  interpret  the  Act  of  July  3,  1926  (44 
Stat.  894;  25  U.S.C.  sec.  402a),  and  the  Act  of 
August  9,  1955  (69  Stat.  539;  U.S.C.  sec.  415),  as 
amended. 


^  Most  recently,  SanTan  Ranch  Company,  Inc.,  proposed 
a  25-year  lease  of  lands  within  the  Gila  River  Indian  Reser- 
vation in  Arizona,  but  is  now  negotiating  for  a  lease  for 
ten  years.  Also  recently,  the  Farmers  Investment  Company 
has  proposed  a  25-year  lease  of  lands  of  the  San  Xavier  In- 
dian Reservation,  also  in  Arizona,  but  the  matter  has  been 
deferred  pending  disposition  of  objections  by  the  City  of 
Tucson. 


The  Act  of  July  3,  1926,  supra,  reads  as  follows: 

"The  unallotted  irrigable  lands  on  any  Indian 
reservation  may  be  leased  for  farming  purposes 
for  not  to  exceed  ten  years  with  the  consent  of 
the  tribal  coimcil,  business  committee,  or  other 
authorized  body  representative  of  the  Indians, 
under  such  rides  and  regulations  as  the  Secre- 
tary of  the  Interior  may  prescribe." 

This  act,  while  adequate  for  the  leasing  of  tribal 
lands  within  Indian  reservations,  does  not  extend 
to  such  lands  outside  reservation  boundaries,  nor 
does  it  permit  the  leasing  of  individually  owned 
trust  or  restricted  lands.  Moreover,  it  does  not 
permit  leasing  for  terms  longer  than  ten  years  and 
therefore  has  no  application  to  those  situations 
where  longer  terms  are  needed  for  amortization  of 
large  developmental  expenses. 

Section  1  of  the  Act  of  August  9,  1955,  supra, 
provides  in  part: 

"Any  restricted  Indian  lands,  whether  tribally 
or  individually  owned,  may  be  leased  by  the 
Indian  owners,  with  the  approval  of  the  Secre- 
tary of  the  Interior,  for  public,  religious,  edu- 
cational, recreational,  residential,  or  business 
purposes,  including  the  development  or  utili- 
zation of  natural  resomces  in  connection  with 
operations  under  such  leases,  for  grazing  pur- 
poses, and  for  those  farming  purposes  which 
require  the  making  of  a  substantial  invest- 
ment in  the  improvement  of  the  land  for  the 
production  of  specialized  crops  as  determined 
by  said  Secretary.  All  leases  so  granted  shall  be 
for  a  term  of  not  to  exceed  twenty-five  years, 
except  .  .  .  leases  of  land  for  grazing  purposes 
which  may  be  for  a  term  not  to  exceed  ten 
years.  Leases  for  public,  religious,  educational, 
recreational,  residential,  or  business  purposes 
.  .  .  with  the  consent  of  both  parties  may  in- 
clude provisions  authorizing  their  renewal  tor 
one  additional  term  of  not  to  exceed  twenty- 
five  years,  and  all  leases  and  renewals  shall  be 
made  under  such  terms  and  regulations  as  may 
be  presaibed  by  the  Secretary  of  the  Interior." 
(Emphasis  added.) 

The  1955  act  was  amended  in  1959  ^  to  permit 
leases  on  the  Agua  Caliente  (Palm  Springs)  Reser- 
vation to  be  issued  for  a  term  of  not  to  exceed 
ninety-nine  years.  It  was  again  amended  in  1960  ^ 
to  extend  the  ninety-nine  year  leasing  authority  to 
the  Navajo  Reservation,  and  in   1961  *   to  extend 


=  Act  of  September  21,  1959,  7.3  Stat.  .597. 
^'Act  of  June  11,  1960,  74  Stat.   199. 
'Act  of  October  4,  1961,  75  Stat.  804. 
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that  authority  to  the  Dania  Reservation  and  to 
except  from  renewal  those  leases  in  which  the 
initial  term  extends  for  more  than  seventy-four 
years.  The  most  recent  amendment  was  enacted 
in  1962,^  and  extended  the  ninety-nine  year  leasing 
authority  to  the  Southern  Ute  Reservation. 

The  regulations  originally  issued  pursuant  to  the 
1955  act  were  published  on  April  19,  1956,«  and 
are  last  found  in  published  form  as  Part  171  of  25 
CFR,  1949  Ed.,  Supp.  as  of  January  1,  1957.  Sec- 
tion 171.6(b)   thereof  provided: 

"Farming,  and  agricultural  leases  which  re- 
quire the  making  of  a  substantial  investment 
for  the  production  of  specialized  crops,  and 
such  farm  leases  which  require  the  develop- 
ment and  utilization  of  the  soil  and  water  re- 
sources in  connection  with  their  operation  as 
determined  by  the  Secretary  or  his  representa- 
tive may  be  executed  for  a  term  of  not  to  ex- 
ceed twenty-five  years." 

Section  171.1  (j)  provided  that  "  'specialized 
crops'  means  those  crops  requiring  a  deferred 
period  of  years  for  investment  return." 

The  quoted  language  was  carried  into  the  Jan- 
uary 1,  1958.  revision  of  25  CFR  as  Section  131.6(b) 
and  131.1  (j).  The  regulations  were  amended 
November  23,  1961,^  and  the  former  Section 
131.6(b)  now  appears  as  Section  131.8(b),  as  fol- 
lows: 

"Farming  and  agricultural  leases  for  the  pur- 
pose of  growing  specialized  crops  shall  not 
exceed  25  years." 

The  1961  amendments  deleted  the  definition  of 
"specialized  crops."  * 

In  discussing  the  reasons  for  changing  the  regu- 
lations in  1961,  the  Chief,  Branch  of  Real  Prop- 
erty Management,  in  a  memorandum  of  November 
28,  1962,  to  the  Associate  Commissioner  of  Indian 
Affairs,  said:  "The  regulation  change  made  tlie 
language   conform   literally    to   the   words   of    the 


"Act  of  October  10,  1962.  7fi  Stat.  80,5. 

«2I  F.R.  2562. 

'26  F.R,  10966, 

'*  The  proposed  revision  of  Part  131,  as  published  in  the 
Federal  Register  on  July  6,  1960  (25  F.R.  6,332)  ,  would  have 
provided  in  Section  131,1  (f)    as  follows: 

"  (f)    'Specialized    crops'    means: 

"(1)  Long  life  perennials  which  maintain  profit- 
able production  over  a  period  of  years,  or 

"  (2)  Those  crops  the  production  of  which  require 
a  substantial  development  investment  on  the 
described  land," 


statute.  The  change  was  made  after  informal  dis- 
cussions among  Bureau  personnel  and  with  the 
Solicitor's  Office  and  it  was  concluded  that"  the 
1955  act  "aiuhorized  farming  and  agricidtural 
leases  only  in  those  cases  where  the  pmpose  of  the 
lease  required  the  making  of  a  substantial  invest- 
ment in  the  improvement  for  the  production  of 
specialized  crops."  The  memorandum  also  noted 
that  "the  files  pertaining  to  the  revision  of  the 
regulations  contain  no  specific  mention  of  this 
particular  change.  The  amended  regulation  had 
Solicitor's  Office  clearance." 

It  is  worthy  of  note  that,  although  the 
amended  regulation  was  an  apparent  attempt  to 
bring  it  within  the  literal  limitations  of  the  under- 
lying statute,  neither  it  nor  the  former  regidation 
used  the  exact  language  of  the  statute,  i.e.,  "the 
making  of  a  substantial  investment  in  the  improve- 
ment of  the  land  for  the  production  of  specialized 
crops  as  determined  by  said  Secretary."  (Emphasis 
added.) 

In  the  absence  of  a  regulation  defining  "special- 
ized crops,"  the  determination  of  whether  a  partic- 
ular lease  proposal  is  within  the  scope  of  the  stat- 
ute and  the  current  regulations  is  in  the  author- 
ized approving  official.  The  .Secretary's  authority 
vuider  the  1955  act  has  been  delegated  by  Sec- 
tion 13  (n)  of  Secretarial  Order  No.  2508,  of  Jan- 
uary 11,  1949^  as  amended, 1"  to  the  Commissioner 
of  Indian  Affairs  to  approve  farming  and  other 
leases  pursuant  to  former  Part  171,  now  Part  131, 
of  25  CFR. 

Because  of  the  doubt  cast  upon  the  regulations 
adopted  contemporaneously  with  the  enactment 
of  the  statute,  and  the  uncertainty  which  led  to 
their  amendment  in  an  attempt  to  conform  to, 
rather  than  to  interpret  and  apply,  the  legislative 
enactment,  they  are  of  little  assistance  in  constru- 
ing the  statute.  Although  we  cannot  overlook  the 
fact  that  a  substantial  number  of  farming  leases 
issued  inider  the  1955  act,  supra,  have  been  ap- 
proved for  terms  longer  than  ten  years,"  it  must  be 

"14  F.R.  258,  January  18,  1949. 

"20  F.R.  7017  (Amendment  No.  13,  .September  17,  1955); 
23  F,R,  90  (Amendment  No.  23,  December  19,  1957) ;  25 
F.R,  192  (Amendment  No.  43,  July  23.  1960)  :  26  F.R.  .3207 
(Amendment  No.  45,  April  7,  1961)  ;  27  F,R.  987  (Amend- 
ment No,  50,  Januai7  26,  1962) , 

"  In  a  memorandum  to  the  Deputy  Commissioner  of  In- 
dian Affairs  dated  December  17,  1962,  the  Chief.  Branch  of 
Real  Property  Management,  summarizes  reports  from  Bureau 
field  offices  as  showing  that  uiuler  the  authority  of  the  1955 
Act  11  approved  farming  leases  had  been  issued  to  Navajo 
Indian  Reservation  in  New  Mexico;  12  farming  leases  of 
Shiprock  Inigation  Farm  Training  Project  of  the  Navajo 
Indian  Reservation  in  New  Mexico;  12  farming  leases  of 
lands  on  the  Fort  Hall  Indian  Reservation  in  Idaho  and  51 
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recognized  that  they  were  considered  for  approval 
in  accordance  with  the  regulations  as  they  then 
existed,  and,  as  indicated  above,  earlier  versions  of 
the  regulations  were  considered  sufficiently  ques- 
tionable to  require  their  amendment  to  attempt  to 
conform  to  the  language  of  the  act. 

From  the  beginning,  the  administration  of  the 
1955  act  has  been  troublesome  because  of  the  feel- 
ing that  it  limited  long-term  farming  leases  to 
those  which  called  for  the  growing  of  "specialized 
crops,"  and  that  term  was  nowhere  defined  in  the 
statute.  The  early  regulations  emphasized  that 
aspect  of  the  authority,  and  attempted  to  define 
the  phrase  administratively.  Although  the  present 
regulations  contain  no  such  definition,  they  do 
limit  long-term  farming  leases  to  those  whose  pur- 
pose is  that  of  "growing  specialized  crops." 

In  the  absence  of  a  statutory  definition,  and  in 
seeking  to  ascertain  the  intent  of  the  Congress  in 
enacting  the  legislation,  we  are  justified  in  turning 
to  the  legislative  history  of  the  act.  With  respect 
to  this  legislation,  the  first  reference  to  the  phrase 
"specialized  crops"  is  found  in  identical  executive 
communications  dated  January  25,  1955,  from  the 
Assistant  Secretary  of  the  Interior  to  the  President 
of  the  Senate  and  the  Speaker  of  the  House  of 
Representatives,  respectively,  transmitting  a  pro- 
posed bill  "To  authorize  the  leasing  of  restricted 
Indian  lands  for  public,  religious,  educational, 
recreational,  residential,  business,  and  other  pur- 
poses requiring  the  grant  of  long-tenn  leases."  The 
communications  recjuested  that  the  proposed  bill  be 
referred  to  the  appropriate  committee  for  consid- 
eration, and  recommended  that  it  be  enacted.  That 
part  of  the  proposed  bill  which  concerned  farming 
leases  would  authorize  the  Secretary  to  approve 
leases  of  restricted  Indian  lands  "for  those  farming 
purposes  (not  to  include  grazing)  which  require 
the  making  of  a  substantial  investment  in  the  im- 
provement of  the  land  for  the  production  of  spe- 
cialized crops  as  determined  by  said  Secretary." 


farming  leases  of  lands  on  the  Yakima  Indian  Reservation  in 
Washington  had  been  appio\ed  for  terms  exceeding  ten  years; 
and  that  one  twenty-five  year  farming  lease  of  lands  within 
the  Papago  Reservation  in  Arizona  had  been  appro\ed  but 
had  been  canceled  by  the  Superintendent  and  is  pending 
in  this  office  on  appeal.  In  addition  4  leases  for  terms  in 
excess  of  ten  years  were  approved  covering  lands  on  the 
Colorado  River  Indian  Reservation  in  Arizona  under  the 
Act  of  August  14,  1955  (69  .Stat.  725)  which  authorized  the 
Secretary,  to  and  until  August  14,  1957,  to  appro\e  leases  of 
imassigncd  lands  on  that  reservation  "for  those  farming  pur- 
poses which  require  the  making  of  a  substantial  investment 
in  the  improvement  of  the  land  for  the  production  of  spe- 
cialized crops  as  determined  by  said  Secretary,"  such  lan- 
guage being  identical  with  that  found  in  the  Act  of  August 
15,  1955,  which  we  are  here  considering. 


Except  for  the  parenthetical  reference  to  grazing, 
the  quoted  language  of  the  proposed  bill  is  iden- 
tical with  the  underscored  language  of  the  1955 
act  heretofore  tjuoted  in  this  memorandum.  The 
proposed  bill  and  the  transmittal  documents  were 
prepared  in  the  Bureau  of  Indian  Affairs,  but  the 
author  left  behind  no  indication  of  the  source  of 
the  language  nor  explanation  of  what  it  meant  to 
him. 

The  executive  communications  of  Januai7  25, 
1955,  said  in  part: 

"The  present  laws  governing  the  leasing  of 
Indian  lands  for  public,  religious,  educational, 
recreational,  residential,  business  or  farming 
purposes  are  unduly  restrictive." 

After  referring  to  the  existing  leasing  laws  and 
certain  principal  exceptions,^-  they  said: 

"Because  of  the  existing  limitations  upon  the 
duration  of  leases  many  Indian  lands  that 
could  be  profitably  utilized  under  long-term 
leases  are  idle  and  the  Indians  are  deprived 
of  much  needed  income.  Other  lands  that  are 
leased  for  shorter  periods  would  bring  much 
higher  rentals  to  the  Indians  if  the  lands  could 
i)e  leased  for  longer  terms. 

"The  absence  of  authority  for  long-term  leases 
discriminates  against  Indians  who  own  re- 
stricted lands  that  are  suitable  for  the  location 
of  business  establishments,  residential  subdivi- 
sions, summer  homes,  airports,  or  for  other 
purposes  that  require  a  substantial  outlay  of 
capital  by  the  prospective  lessee.  It  also  penal- 
izes Indian  owners  of  raw  but  potentially  val- 
uable farm  lands  on  which  the  cost  of  subjuga- 
tion is  too  great  for  the  Indian  himself  to 
finance.  In  such  cases,  prospective  lessees  are 
willing  to  undertake  these  expensive  improve- 


'-  "In  general,  these  laws  preclude  Indians  from  leasing 
their  trust  lands,  whether  tribal  or  allotted,  for  periods 
longer  than  5  years.  Ihe  principal  exceptions  to  this  limita- 
tion arc  (a)  lands  in  the  State  of  Washington  may  be  leased 
for  periods  up  to  25  years  for  any  of  the  foregoing  purposes 
except  farming  or  residential  (Act  of  August  9,  1946,  25 
U.S.C.  403b)  ;  (b)  lands  in  any  state  which  are  capable  of 
irrigation  may  be  leased  for  periods  up  to  10  years  for 
fanning  purposes  in  certain  circumstances  (Act  of  July  3, 
1926,  25  U.S.C.  402a;   Act  of  May   18.   1916,  25   U.S.C.   394)  ; 

(c)  lands  belonging  to  incorporated  tribes  may  be  leased 
for  periods  up  to  10  years  for  such  purposes  as  are  permitted 
by  tribal  charters   (Act  of  June  18,  19.34,  25  U.S.C.  478)  ;  and 

(d)  lands  on  the  Navajo-Hopi  (Act  of  April  19,  1950,  25 
U.S.C.  635)  ,  the  Port  Madison,  Snohomish,  and  Tulalip 
Reservations  (Act  of  October  9,  1940,  25  U.S.C.  403a)  .  and 
lands  belonging  to  Pueblo  Indians  (Act  of  June  7,  1924.  43 
Stat.  636,  641-642)  may  be  leased  on  a  long-term  basis  for 
a  variety  of  purposes." 
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ments  only  if  guaranteed   tenure   by   a   long- 
term  lease." 

Bills  were  introduced  in  the  First  Session  ol  the 
84th  Congress  containing  language  identical  to  that 
proposed  by  this  Department.  On  the  Senate  side, 
these  were  S.  34  by  Senator  Goldwater  and  S.  631 
by  Senator  Murray  and  on  the  House  side,  H.R. 
2681  by  Congressman  Udall  and  H.R.  2862  by 
Congressman  Metcalf.  S.  34  and  H.R.  2681  were 
limited  to  the  leasing  of  Indian  lands  in  Arizona; 
S.  621  and  H.R.  2862  were  not  so  limited.  H.R. 
2681  was  superseded  by  H.R.  7157,  also  by  Con- 
gressman Udall,  which  would  have  authorized  the 
Secretary  to  approve  leases  of  restricted  Indian 
lands  for  terms  of  not  to  exceed  twenty-five  years, 
without  limitation  as  to  purpose,  and  contained 
none  of  the  language  relating  to  farming  leases 
recommended  by  this  Department. 

In  reporting  to  the  Chairman  of  the  Senate 
Committee  on  Interior  and  Insular  Affairs  on 
March  21,  1955,  on  S.  34,  and  on  March  25,  1955, 
on  S.  621,  the  Assistant  Secretary  of  the  Interior 
repeated  the  language  quoted  above  from  his 
letters  of  January  25,  1955,  to  the  President  of  the 
Senate  and  the  Speaker  of  the  House  of  Represen- 
tatives. The  same  language  was  also  used  in  re- 
porting to  the  Chairman  of  the  House  Committee 
on  Interior  and  Insular  Affairs  by  letters  dated 
March  21,  1955,  on  H.R.  2681,  and  March  25,  1955, 
on  H.R.  2862. 

In  reporting  on  S.  34,  the  Senate  Committee  on 
Interior  and  Insular  Affairs  incorporated  substitute 
language  for  that  in  the  bill  as  introduced,  and 
broadened  the  bill  to  make  it  applicable  to  In- 
dians generally.  In  the  report,  the  Committee  ex- 
plained the  need  for  the  legislation  in  the  identi- 
cal language  used  by  the  Department  and  above- 
quoted  from  its  letters  of  January  25,  1955,  and 
said: 

"In  addition,  these  lands  could  be  leased  for 
farming  purposes  which  require  the  making  of 
substantial  investment  in  the  improvement  of 
the  land  for  the  production  of  specialized 
crops."  " 

The  bill  was  amended  as  reported,  and  was 
passed  by  the  Senate  on  May  26,  1955.^* 

The  House  Committee  on  Interior  and  Insular 
Affairs  held  hearings  on  H.R.  2681,  H.R.  2862, 
and  H.R.  7157,  but  reported  only  on  H.R.  7157. '• 
It  was  this  bill,  much  broader  in  scope  than  the 


others,  which  would  have  authorized  Secretarial 
approval  of  leases  of  restricted  individual  or  tribal 
lands  for  not  to  exceed  twenty-five  years,  with  a 
like  right  of  one  renewal,  without  limitation  as  to 
purpose.  Consequently,  there  was  no  need  to  refer 
specifically  to  farming  leases,  but  the  Committee 
did  say,  on  page  1  of  its  report: 

"Because  of  existing  limitations  upon  the 
duration  of  leases  many  Indian  lands  which 
could  be  profitably  developed  under  long-term 
leases  are  idle,  and  the  Indians  are  deprived 
of  much  needed  income.  Other  lands  that  are 
leased  for  shorter  periods  woidd  bring  much 
higher  rentals  to  the  owners  if  the  lands  could 
be  leased  on  a  long-term  basis.  Enactment  of 
H.R.  7157  would  remove  these  unfair  re- 
strictions." 9 

The  first  two  sentences  of  this  paragraph  are 
identical  with  the  language  quoted  above  from 
the  Department's  initial  letters  of  January  25,  1955. 

H.R.  7157  was  passed  by  the  House  on  July  18, 
1955.  S.  34  was  then  taken  from  the  Speaker's  table, 
amended  by  striking  out  all  after  the  enacting 
clause  and  inserting  the  language  of  H.R.  7157, 
and  passed.  H.R.  7157  was  then  laid  on  the  table.^" 

The  Senate  chsagreed  to  the  amendment  of  the 
House  and  requested  a  conference  thereon.^"  The 
House  insisted  on  its  amendment  and  agreed  to 
the  conference.^**  The  Committee  of  Conference 
recommended  that  the  Senate  recede  from  its  dis- 
agreement to  the  House  amendment,  and  agree  to 
the  same  with  an  amendment  which  in  effect  re- 
stored the  language  of  S.  34  with  an  additional 
provision  to  permit  leasing  for  grazing  purposes. 
The  conference  report  explained  the  original 
Senate  version  in  the  terms  of  S.  34,  but  did  not 
discuss  the  meaning  of  the  language.^^  The  con- 
ference rep>ort  was  submitted  to  the  House,-"  and 
was  agreed  to  by  both  House  -'  and  Senate  ^-  on 
July  29,  1955. 

We  have  discussed  the  legislative  history  of  the 
1955  act  in  much  detail  because  we  think  it  clearly 
shows,  as  concerns  the  Secretary's  authority  to  ap- 
prove farming  leases  of  restricted  Indian  lands  for 


"S.  Rept.  No.  375,  84th  Cong.,  1st  Sess.  2    (19.55)  . 

"  101  Cong.  Rec.  7092   (1955)  . 

''^H.R.  Rcpt.  No.  1093,  84th  Cong.,  1st  Sess.   (1955)  . 


"lOl   Cong.  Rec.   10760    (1955). 

"Id.  at  11143. 

■«Id.  at  11375. 

"• ".  .  .  S.  34  provided  for  the  lease  ...  of  any  restricted 
Indian  lands  .  .  .  for  those  farming  puipo.ses  which  require 
the  making  of  a  substantial  investment  in  the  improvement 
of  the  land  for  the  production  of  specialized  crops  as  de- 
termined by  the  Secretary  of  the  Interior;" 

="101  Cong.  Rec.  119.32    (1955). 

^  Id.  at  12092. 

"Id.  at  11998. 
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terms  of  up  to  twenty-five  years,  that  the  criteria 
for  such  approval  is  not  the  crop  to  be  produced 
but  the  investment  to  be  made  in  improvement  of 
the  land. 

After  informal  discussions  with  knowledgeable 
individuals  in  the  Department  of  Agriculture  as 
well  as  in  this  Department,  we  are  led  to  the  con- 
clusion that  the  phrase  "specialized  crops"  is  not 
one  which  has  a  generally  accepted  and  well- 
understood  meaning  in  the  field  of  agriculture.^^ 
It  does  not  connote  the  same  meaning  as  "specialty 
crops"  which,  although  not  a  term  of  fixed  defini- 
tion, at  least  is  often  used  to  refer  to  a  limited  class 
of  crops  which  require  special  knowledge  for  their 
production.'*  The  very  fact  that  there  is  no  com- 
monly understood  meaning  of  the  phrase  "special- 
ized crops,"  coupled  with  the  failure  to  define  it  in 
the  statute  itself  and  the  complete  absence  of  any 
relevant  discussion  in  the  reports  and  debates  in 
the  legislative  history  of  the  1955  act,  can  only 
lead  to  the  conclusion  that  it  was  not  employed  in 
a  limiting  sense  but  rather  in  a  generally  descriptive 
way  to  refer  to  the  end  resulting  from  substantial 
investments  made  in  the  improvement  of  the  land 
subject    to    lease    under    that    act.-'    With    this    in 


-^Although  the  phrase  was  not  encountered  in  the  many 
Yearbooks  of  the  Department  of  Agriculture  nor  in  most  of 
the  other  agricultural  texts  and  reference  works  which  we 
have  examined,  it  is  occasionally  used.  For  example: 

"Properties  devoted  to  the  production  of  specialized  crops 
and   livestock   are   either:    (I)    a   number  of  properties   in 
a  community  or  district  on  which  the  type  of  production 
varies   from    that   generally    typical  of   the  region,   or    (2) 
individual  farms  which  vary  from  that  typical  of  the  com- 
munity." Crouse  and  Everett,  Rural  Appraisals  23,5    (1956)  . 
-*  Cunently  indexed  under  "Specialty  Crops"  in  the  regu- 
lations of   the   Department  of  Agriculture  arc  almonds,   fil- 
berts, walnuts,  dates,  raisins,  grapes  for  crushing,  and  dried 
prunes.  7   C.F.R.    Parts   981-999.100.   We   are   informally   ad- 
vised   that    the    Specialty    Crops    Branch    of    the    Fruit    and 
Vegetable    Division,    Agricultural    Marketing    Service,    deals 
with  such  other  commodities  as  hops,  spices,  peanuts,  honey 
and  coffee,   but  that   the  products  falling  witJiin   its  admin- 
istrative jurisdiction   are  subject   to  change  by   the  Secretary 
of   Agriculture   at   any    time. 

-=S.  108  was  introduced  in  the  87th  Congress  by  .Senator 
Anderson  to  amend  the  1955  act  by  increasing  the  permis- 
sible lease  term  from  25  years  to  99  years.  Although  it  did 
not  become  law,  it  would  also  have  provided  for  approval  of 
25-year  farming  leases  that  require  "the  making  of  a  sub- 
stantial investment  in  the  improvement  of  the  land,"  and 
10-year  farming  leases  that  do  "not  require  the  making  of 
a  substantial  investment  in  the  improvement  of  the  land." 
All  reference  to  "specialized  crops"  would  have  been  elim- 
inated. In  the  Senate  debate  on  the  measure,  Senator  Case 
of  South  Dakota  inquired  about  the  changes  which  the 
bill   would  make  in  existing  law.   He  also  said: 

"Mr.  President,  I  have  examined  the  report  on  the  bill, 
and  I  note  a  paragraph  which  I  think  satisfies  the  ques- 
tion  which   was  in   my  mind. 


mind,  it  seems  entirely  proper  to  conclude  that 
you  are  authorized  by  the  1955  statute  to  approve 
those  leases  of  tribally  or  individually  owned  re- 
stricted Indian  lands  which,  before  they  can  profit- 
ably be  farmed,  will  require  substantial  investments 
in  the  improvement  of  the  land.  In  deciding 
whether  to  approve  or  disapprove  a  lease  it  will 
be  necessary  to  consider  the  crop  or  aops  which 
the  prospective  lessee  proposes  to  grow,  and  to 
determine  whether  or  not  a  substantial  investment 
in  the  improveinent  of  the  land  is  necessary  tor 
that  purpose.  If  it  is,  and  the  lessee  is  required  to 
make  such  an  investment,  you  are  authorized  to 
approve  it.  If  the  land  need  not  be  improved  in 
order  to  grow  the  proposed  crop,  or  if  the  invest- 
ment required  is  not  substantial,  the  lease  should 
not  be  approved. 

The  feasibility  of  growing  the  proposed  crop  or 
crops  in  the  area  in  which  the  leased  land  lies  will 
also  be  a  factor  to  consider.  A  proposal  to  grow  a 
particular  crop  in  an  area  not  climatically  or 
geographically  favorable  to  its  production  should 
not  be  approved  regardless  of  the  investment  pro- 
posed to  be  made  in  improving  the  land. 

Although  the  necessity  for  inaking  a  substantial 
investment  in  land  improvement  is  the  justification 
for  approval  of  leases  under  the  1955  act,  the 
amount  or  substantiality  of  the  investment  will  also 
be  an  eleinent  to  consider  in  evaluating  the  term 
of  a  proposed  lease.  If  the  investment,  plus  a 
reasonable  profit  can  be  recovered  from  anticipated 
crop  or  other  farm  income  in  ten  years,  there 
would  be  no  basis  for  approving  a  lease  for  a 
longer  term. 

The  conclusions  which  we  have  reached  in  this 
opinion  have  necessarily  been  expressed  in  the 
form  of  rather  broad  guidelines.  Further  interpre- 


"Part  of  the  paragraph  reads  as  follows: 

"  'The  10-year  limitation  on  grazing  leases  and  the  25- 
year  limitation  on  farming  leases  that  require  substantial 
improvements,  that  are  contained  in  the  present  law,  are 
retained   in   the   bill.' 

".So  there  would  be  a  lO-year  limitation  on  grazing  leases 
and  a  25-year  limitation  on  farming  leases  that  require 
substantial    investments    in    improvements. 

"Therefore,  I  ha\c  no  objection  to  the  bill."  107  Cong. 
Rcc.  5.359   (1961). 

Thus,  as  recently  as  1961,  here  is  another  indication  that 
Congress  regarded  the  1955  act  as  providing  for  approval 
of  those  farming  leases  which  required  substantial  invest- 
ments in  the  improvement  of  the  land  and  not  as  being 
Thus,   as   recently   as    1961,   here   is   another   indication    that 
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tation  may  be  required  witli  respect  to  any  partic- 
ular lease  proposal. 

Frank  J.  Barry, 

Solicitor. 
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Alaska:  Indian  and  Native  Affairs— Indian  Lands: 
Leases  and  Permits:  Oil  and  Gas— Withdrawals 
and  Reservations:  Generally 

Lands  in  Alaska  which  have  been  withdrawn  by 
Executive  order  for  Indian  purposes  or  for  the 
use  and  occupancy  of  any  Indians  or  tribe,  may 
be  leased  for  oil  and  gas  development  pursuant 
to  the  act  of  March  3,  1927. 

Oil  and  Gas— Statutory  construction:    Generally 

The  act  of  May  11,  1938,  repealed  only  those  parts 
of  the  act  of  March  3,  1927,  which  were  incon- 
sistent therewith,  and  did  not  affect  the  authority 
established  in  the  earlier  act  to  lease,  for  oil  and 
gas  development,  lands  withdrawn  by  Executive 
order  for  Indian  purposes  or  for  the  use  and 
occupancy  ol  Indians. 

Alaska:  Oil  and  gas  leases— Statutory  construction: 
Legislative  History 

The  language  and  legislative  history  of  the  act  of 
March  3,  1927,  together  with  the  avowed  pur- 
pose of  establishing  a  uniform  policy  for  leasing 
all  Executive  order  reservations  for  Indian  pur- 
poses, compel  the  conclusion  that  the  1927  act 
is  applicaible  to  lands  in  Alaska. 

Alaska:  Oil  and  Gas  Leases— Withdrawals  and 
Reservations:  Generally— Executive  Orders  and 
Proclamations— Words  and  Phrases 

Lands  in  the  Tyonek  Reserve  (Moquawkie  Reser- 
vation) in  Alaska  which  were  ".  .  .  withdrawn 
from  disposal,  and  reserved  for  the  U.S.  Bureau 
of  Education  ..."  by  Executive  Order  2141, 
February  27,  1915,  were  ".  .  .  withdrawn  for  In- 
dian purposes  or  for  the  use  and  occupancy  ol 


.  .  .  Indians  .  .  ."  within  the  meaning  of  the  act 
of  March  3,  1937. 

Memorandum 

To:  Secretary 

From:        Solicitor 

Subject:  Oil  and  Gas  Leasing  on  Lands  With- 
drawn by  Executive  Order  for  Indian 
Purposes  in  Alaska 

In  response  to  a  request  from  the  Commissioner 
of  Indian  Affairs  I  have  examined  the  subject  of 
oil  and  gas  leasing  on  lands  withdrawn  or  re- 
served by  Executive  order  for  Indian  purposes  in 
Alaska  with  a  view  to  determining  whether  such 
reserved  or  withdrawn  lands  are  subject  to  leasing 
under  the  tribal  mineral  leasing  acts  of  March  3, 
1927,1  and  May  11,  1938.2  Specifically,  the  Com- 
missioner has  requested  advice  as  to  the  legal  status 
of  the  Tyonek  Reserve  (Moquawkie  Reservation) 
for  purposes  of  leasing  the  land  within  the  re- 
serve for  oil  and  gas  development. 

The  subject  of  leasing  for  minerals  other  than 
oil  and  gas  on  lands  withdrawn  or  reserved  for  In- 
dian purposes  in  Alaska  was  previously  considered 
by  Solicitor  J.  Reuel  Armstrong  who,  in  an  un- 
published memorandum  dated  September  7,  1955, 
concluded  that  ".  .  .  legislation  is  essential  which 
would  definitely  describe  or  fix  authority  with  re- 
spect to  the  leasing  for  mining  purposes  of  lands 
within  the  Klukwan  and  like  Indian  Reservations 
in  Alaska."  The  question  before  the  Solicitor  at 
that  time  involved  the  leasing  of  an  Executive 
order  Indian  reservation  for  the  mining  of  iron 
ore  pursuant  to  the  act  of  May  11,  1938,  supra.  I 
have  concluded  that  nothing  in  the  1955  mem- 
orandum or  the  authorities  cited  therein  would 
preclude  the  leasing  of  lands  within  the  Tyonek 
Reserve  (Moquawkie  Reservation)  for  oil  and  gas 
development  pursuant  to  the  act  of  March  3,  1927. 

Act  of  March  3,  1927 

As  codified  in  25  U.S.C.,  sec.  398a,  section  1  of 
the  act  of  March  3,  1927,^  provides  as  follows: 
"Unallotted  lands  within  the  limits  of  any 
reservation  or  withdrawal  created  by  Executive 
order  for  Indian  purposes  or  for  the  use  and 
occupancy  of  any  Indians  or  tribe  may  be 
leased  for  oil  and  gas  mining  purposes  in  ac- 


M4  Stat.  1347,  25  U.S.C.  sec.  398a. 
=  52   Stat.   347.   25    U.S.C,   sec.   396a. 
•44  Stat.  1347,  25  U.S.C.  sec.  398a. 
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cordance    with    the    provisions    contained    in 
section  398  of  this  title. "^ 

The  view  has  been  advanced  that,  in  enacting 
the  1927  leasing  act,  Congress  recognized  Indian 
title  to  lands  reserved  or  withdrawn  by  Executive 
order  for  the  benefit  of  Indians."'  However,  for  our 
present  purposes,  and  for  reasons  hereinafter  dis- 
cussed, it  is  not  necessary  to  determine  whether 
Congress  has  recognized  Indian  title  to  lands  with- 
drawn for  Indian  purposes  by  Executive  order. 

The  only  questions  left  for  determination  are 
(1)  whether  the  1927  leasing  act  is  applicable  to 
lands  withdrawn  by  Executive  order  for  Indian 
purposes  in  the  State  of  Alaska,  and  (2)  whether 
Tyonek  Reserve  (Moquawkie  Reservation)  con- 
sists of  "Unallotted  lands  within  the  limits  of  any 
reservation  or  withdrawal  created  by  Executive 
order  for  Indian  purposes  or  for  the  use  and  oc- 
cupancy of  any  Indians  or  tribe  .  .  .,"  within  the 
meaning  of  the  1927  act. 

Legislative  History  of  the  1927  Act 

Nothing  in  the  1927  act  itself  or  in  the  legisla- 
tive history  of  the  act  would  make  it  expressly  in- 
applicable to  Indian  lands  in  Alaska.  The  purposes 
of  the  legislation  are  set  otu  in  the  House  and 
Senate  reports  on  the  bill "  as  follows: 

1.  Permit   the  exploration   for  oil   and   gas 
on  Executive  order  Indian  reservations. 


*. Section  .TOS  which  codified   the  act  of  May  29,   1924    (43 
Stat.  244)  ,  provides: 

"Unallotted  land  on  Indian  reservations  other  than  lands 
of  the  Five  Civilized  Tribes  and  the  Osage  Reservation 
subject  to  lease  for  mining  purposes  for  a  period  of  ten 
years  under  the  preceding  section  may  be  leased  at  public 
auction  by  the  Secretary  of  the  Interior,  with  the  consent 
of  the  council  speaking  for  such  Indians,  for  oil  and  gas 
mining  purposes  for  a  period  of  not  to  exceed  ten  years, 
and  as  much  longer  as  oil  or  gas  .shall  be  found  in  paying 
C|uantitics,  and  the  terms  of  any  existing  oil  and  gas  min- 
ing lease  may  in  like  manner  be  amended  by  extending 
the  term  thereof  for  as  long  as  oil  and  gas  shall  be  foinid 
in  paying  quantities:  Provided,  That  the  production  of 
oil  and  gas  and  other  minerals  on  such  lands  may  be 
taxed  by  the  State  in  which  said  lands  are  located  in  all 
respects  the  same  as  production  on  unrestricted  lands,  and 
the  Secretary  of  the  Interior  is  authorized  and  directed 
to  cause  to  be  paid  the  tax  so  assessed  against  the  royalty 
interests  on  said  lands:  Provided,  however.  That  such  tax 
shall  not  become  a  lien  or  charge  of  any  kind  or  character 
against  the  land  or  property  of  tlie  Indian  owner."  (May 
29,  1924,  c.  210.  43  Stat.  244.) 
'"' See  Note,    Tribal   Property   Interests   in   Executive   Order 

Reservations :    A    Compensable    Indian    Right,   69    Yale    L.J. 

627    (1960)  . 

"S.   Rep   No.    1240;   H.R.   Rep.   No.    1791,  69th   Cong.,   2d 

.Sess.    (1927). 


2.  Give  the  Indian  tribes  all  the  oil  and  gas 
royalties. 

3.  Authorize  the  States  to  tax  production  of 
oil  and  gas  on  such  reservations. 

4.  Place  with  Congress  the  future  determi- 
nation of  any  changes  of  boundaries  of  Ex- 
ecutive order  reservations  or  withdrawals. 

5.  Extend  relief  to  permittees  and  appli- 
cants who  in  good  faith  expended  money  in 
development  looking  to  the  discovering  of  oil 
and  gas  under  the  general  leasing  act  of 
February  25,  1920,  upon  Executive  order  In- 
dian reservations,  at  a  time  when  such  lands 
were  held  to  come  within  the  terms  of  said 
act.  (S.  Rept.  No.  1240,  at  p.  3;  H.R.  Rep.  No. 
1791,  at  p.  3.) 

The  report   further  explained   the   purposes   of 
this  legislation  as  follows: 

"The  first  section  of  the  bill  establishes  a  uni- 
form policy  for  the  leasing  of  all  Indian  reser- 
vation lands  for  oil  and  gas  mining  purposes, 
under  the  supervision  of  the  Bureau  of  Indian 
Affairs.  .  .  ."  (Emphasis  supplied.) 


"In  general,  the  congressional  policy  toward  the 
disposal  of  the  wealth  of  Indian-Executive 
order  reservations  has  been  a  imiforin  one  for 
50  years,  the  proceeds  from  the  natural  re- 
sources as  well  as  the  use  of  the  surface  having 
been  allowed  to  the  tribes  or  credited  to  them, 
and  this  policy,  continued  in  the  bill  now 
reported,  is  in  evident  accord  with  equity  and 
with  the  historical  fact  that  the  greater  part 
of  all  the  existing  Indian  reservation  area  has 
been  created  since  1871,  the  date  when  the 
treaty-making  power  with  the  Indians  was 
ended."  (S.  Rep.  No.  1240,  at  pp.  3-4;  H.R. 
Rep.  No.  1791,  at  pp.  3-4.) 

Since  one  purpose  of  the  1927  legislation  was 
the  establishment  of  a  uniform  policy  for  the  leas- 
ing of  all  unallotted  Indian  lands  for  oil  and 
gas,  it  would  subvert  such  purpose  to  hold  that 
the  act  was  inapplicable  to  such  lands  in  Alaska. 

In  addition  to  the  Senate  and  House  reports  on 
this  legislation,  extensive  hearings  were  held  on 
the  bills  introduced  in  the  Second  Session  of  the 
69th  Congress,^  and  on  similar  legislation  in  the 
First  Session  of  the  69th  Congress.*  The  hearings 


'S.  4893  and  H.R.  15021.  69th  Cong..  2d  Sess.    (1927)  . 
»S.    1722,   S.    3159,    and    H.R.    9133,    69th    Cong..    1st    Sess. 
(1926)  . 
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on  all  of  these  bills  were  printed  and  published.'^ 

While  it  is  apparent  that  Congress,  in  enacting 
the  1927  act,  was  primarily  concerned  with  the 
leasing  of  Navajo  lands  in  New  Mexico,  Utah  and 
Arizona,  no  effort  was  made  to  restrict  the  oper- 
ation of  the  1927  act  to  leasing  of  Navajo  lands 
only.  Again,  the  purpose  of  this  legislation  was 
to  establish  a  uniform  leasing  policy  on  all  Execu- 
tive order  Indian  lands. 

With  one  exception,  the  record  in  all  of  the 
hearings  above-cited  is  barren  of  any  reference  to 
the  then  Territory  of  Alaska.  In  the  Hearings  Be- 
fore a  Subcommittee  of  the  House  Committee  on 
Indian  Affairs  on  H.R.  9133,^°  there  were  exten- 
sive discussions  concerning  the  taxation  of  the 
proceeds  from  rents,  royalties,  or  bonuses  derived 
from  oil  and  gas  leases  auithorized  by  the  pro- 
posed bill.  In  this  connection,  the  sub-committee 
reprinted,  as  part  of  the  record  of  the  hearings, 
several  exhibits  including  a  summary  of  State  laws 
imposing  severance  taxes  or  making  special  provi- 
sions relative  to  the  taxation  of  natural  resources." 
One  of  the  references  cited  therein  is  Alaska,  Laws, 
1923,  ch.  101,  p.  274,  imposing  a  license  tax  on 
mining  operators  in  the  Terirtory  of  Alaska.  The 
inclusion  of  a  reference  to  the  Alaska  Territorial 
Laws  by  the  sub-committee  would  indicate  that 
the  members  of  the  sub-committee  considered  the 
1927  act  to  apply  to  lands  in  Alaska  in  the  same 
manner  as  in  the  States. 

The  debates  on  this  legislation  in  the  House  and 
Senate  are  no  more  conclusive  on  the  present  issue 
than  the  hearings  and  reports.  The  floor  debate  in 
the  Second  Session  of  the  69th  Congress  on  S.  4893 
was  extremely  brief "  and  no  reference  was  made 
to  the  Territory  of  Alaska  therein.  There  was  ex- 
tended debate  on  S.  4152  during  the  First  Session 
of  the  69th  Congress,"  but  again,  no  reference  is 
made  therein  to  the  application  of  the  proposed 
legislation  to  lands  in  the  Territory  of  Alaska. 

I  have  set  forth  in  the  footnote  a  number  of 
relevant  excerpts  from  the  1926  debates  which 
illustrate   the  general  purpose   and   scope   of   this 


legislation."  The  relevant  portions  of  the  record 


"See  Hearings  Before  a  Siihcomtn'Ulee  of  tlie  Senate  Com- 
mittee on  Indian  Affairs  on  S.  1722  and  S.  3159,  69th  Cong. 
1st  Sess.  (1926)  ;  Hearings  before  the  Senate  Committee  on 
Indian  Affairs  on  S.  3159  and  S.  4152,  69th  Cong.,  1st  Sess. 
(1926)  ;  Hearings  Before  a  Subcommittee  of  the  House  Com- 
mittee on  Indiaji  Affairs  on  H.R.  9133.  69th  Cong.,  1st  Sess. 
(1926)  ;  Hearings  Before  the  Senate  Committee  on  Indian 
Affairs  on  H.R.  15021.  69th  Cong..  2d  Sess.    (1927)  . 

'"69th  Cong.,  1st  Sess.    (1926). 

"  Exhibit  1,  Hearings,  op  cit..  supra.,  p.  91. 

'-See  68  Cong.  Rcc.  2793-95    (1927)  . 

"See  67  Cong.  Rec.  10912-925,  11381-398    (1926). 


"See  67  C:()ng.  Rec.  1091.3    (.Senate  debate)  : 

Mr.  La  Follette  .  .  .  The  first  section  of  the  bill  en- 
deavors to  lay  down  a  policy  with  regard  to  the  leasing 
of  oil   and  gas  on   Executive  order  reservations  .   .   . 


.See  67  Cong.  Rec.  10913    (Senate  deljate)  : 

Mr.  Bratlon  .  .  .  Prior  to  1871  the  method  of  establish- 
ing reservations  for  the  occupancy  of  Indians  was 
througli  treaties  entered  into  beween  the  United  States 
and  the  Indian  tribes.  Reservations  were  created  and 
established  in  that  manner.  In  1871  the  procedure  was 
changed  and  the  method  of  creating  reservations  by 
treaty  was  discontinued.  The  new  method  was  adopted 
which  was  to  create  such  reservations  by  Executive 
orders  entered  by  the  President  from  time  to  time. 
Under  that  methcxl  various  reservations  were  created. 
At  the  present  time  they  are  located  in  10  different 
States,  and  the  area  aggregates  about  23,000,000  acres 
of  land.  It  is  that  land  with  which  we  are  dealing  in 
this   bill. 

See  67  Cong.  Rec.  10914    (Senate  debate)  : 

Mr.  Bayard.  Is  not  the  pending  bill  predicated  upon 
the  theoi7  that  this  property  belongs  to  the  United 
States   of   America    and    not    to    the   Indians? 

Mr.  Jones  of  New  Mexico.  Whether  it  lielongs  to  the 
United  .States  or  to  the  Indians  makes  no  difference, 
so  far   as   tiiis  Ijill   is  concerned. 


Congress  has  complete  control  of  Indian  lands,  aird 
regardless  of  title,  regardless  of  their  interest  in 
those  lands  Congress  has  the  right  to  legislate  with  respect 
to  the  development  of  oil  in  them  and  to  provide  for 
royalties,  and  so  forth. 


.See  67  Cong.  Rec.  10916    (Senate  del)ate)  : 

Mr.  Bratton.  That  [Navajo  reservation]  is  one  of  the 
reservations  involved.  This  bill  covers  every  Executive- 
order  reservation  in  the  10  States  of  the  Union,  and 
embraces  22,000,000  or  23,000,000  acres  of  land. 

Mr.  Wheeler.  Of  course,  I  imderstand  that;  and,  as  far 
as  I  am  concerned,  I  think  it  should  cover  them  all.  I 
think  the  Indians  should  be  given  title  to  it  without 
question. 


.See  67  Cong.  Rec.  11384    (House  debate): 

It  is  the  purpose  of  this  legislation  to  lease  the  remain- 
ing 22,000,000  acres  of  Executive-order  Indian  reserva- 
tion lands  for  the  development  of  oil  and  gas  by  giving 
complete  power  to  the  Commissioner  of  Indian  Affairs 
to  designate  under  what  rules  and  regulations  this  land 
shall  be  leased.  It  includes  all  remaining  Executive-order 
Indian  lands  within  the  United  States  including  the 
Indian  lands  situated  within  10  states  .  .  .  (Emphasis 
supplied.) 
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indicate  that  Congress  was  primarily  concerned 
about  leasing  for  oil  and  gas  on  Executive  order 
reservations  in  certain  Western  States  wherein 
large  portions  of  land  were  withdrawn  for  Indian 
purposes.  The  lack  of  any  reference  to  withdrawn 
or  reserved  lands  situated  in  the  Territory  of 
Alaska  indicates  that  those  who  debated  and  dis- 
cussed the  bill  on  the  floor  and  in  hearings  were 
either  uninformed  or  unconcerned  about  lands 
withdrawn  for  Indian  purposes  in  Alaska.  But 
again,  the  language  used  in  the  legislation  finally 
enacted,  together  with  the  avowed  purpose  of 
establishing  a  uniform  policy  for  leasing  all  Ex- 
ecutive order  reservations  for  Indian  purposes,  com- 
pel the  conclusion  that  the  1927  act  is  applicable 
to  lands  in  Alaska  which  have  been  reserved  or 
withdrawn  by  Executive  order  for  Indian  pur- 
poses or  for  the  use  and  occupancy  of  Indians. 

This  same  conclusion  was  reached  in  a  Solicitor's 
Opinion  rendered  April  19,  1937  (56  I.D.  110), 
wherein,  in  dictum,  it  was  stated  that: 

".  .  .  the  acts  of  June  30,  1919  (41  Stat.  34), 
and  March  3,  1927  (44  Stat.  1347),  have  been 
passed  prohibiting  the  withdrawal  of  public 
lands  of  the  United  States  for  Indian  reserva- 
tions or  the  enlargement  of  existing  reserva- 
tions except  by  act  of  Congress.  These  acts 
would  appear  to  apply  to  Alaska.  .  .  ."  56  I.D. 
at  112. 

On  January  31,  1938,  Secretary  of  the  Interior 
Ickes,  in  a  letter  to  the  Speaker  of  the  House,  re- 
garding a  bill  which  was  later  enacted  as  the  act 
of  May  31,  1938,^^  made  the  following  statement: 

"As  section  4  of  the  act  of  March  3,  1927  (44 
Stat.  1347),  which  has  been  held  applicable  to 
Alaska,  provides  that  reservations  of  public 
lands  for  Indian  purposes  cannot  be  made  ex- 
cept by  act  of  Congress,  there  is  no  authority 
of  law  for  permanently  reserving  the  small 
tracts  of  public  domain  that  will  be  needed  for 
the  purposes  indicated.  "   (Emphasis  supplied.) 

The  holding  to  which  Secretary  Ickes  had  refer- 
ence was  apparently  the  Solicitor's  Opinion  of 
April  19,  1937,  supra.  There  is  apparently  no 
other  reported  case  which  has  reached  the  question 
of  the  applicability  of  the  1927  act  to  lands  in 
Alaska. 

Effect  of  the  Act  of  May  11,  1938 

The  question  has  been  raised  as  to  whether  the 
act   of   May    11,    1938, ^«    applicable    to   unallotted 


Indian  lands,  repealed  the  act  of  March  3,  1927. 
In  an  unpublished  letter  of  January  25,  1963,  to 
the  attorneys  representing  the  Navajo  Indians,  the 
contention  that  the  1938  act  repealed  the  taxing 
authority  established  by  the  1927  act  and  related 
legislation  was  rejected.  In  that  letter,  the  position 
was  taken  that  the  1938  act  repealed  only  those 
acts  or  parts  of  acts  which  were  inconsistent  there- 
with,^^  and  that  nothing  in  the  later  act  was  in- 
consistent with  those  provisions  in  the  earlier  acts 
which  granted  the  various  States  the  authority  to 
tax  the  proceeds  from  leasing  thereunder.  In  this 
regard,  I  have  concluded  that  there  is  nothing  in 
the  1938  act  which  is  inconsistent  with  the  sale  of 
oil  and  gas  leases  on  lands  withdrawn  by  Executive 
order  for  Indian  purposes  as  authorized  by  the 
1927  act,  and  that,  consequently,  the  leasing  au- 
thority established  in  the  earlier  act  has  not  been 
repealed. 

It  is  also  {jertinent  to  note  at  this  point  that  the 
Native  Village  of  Tyonek,  in  a  suit  filed  in  the 
United  States  District  Court  for  the  District  of 
Alaska,!**  has  asserted  that  such  lands  may  be 
leased  pursuant  to  the  1938  act  rather  than  under 
the  1927  act.  Such  a  contention,  if  sustained,  would 
require  the  conclusion  that  Tyonek  Reserve  (Mo- 
quawkie  Reservation)  consists  of  ".  .  .  unallotted 
lands  within  [an]  Indian  reservation  or  lands 
owned  by  [a]  tribe,  group,  or  band  of  Indians  .  .  ." 
within  the  meaning  of  the  1938  act.  Since  the  1927 
act  provides  the  specific  legislative  authority  for 
leasing  lands  withdrawn  by  Executive  order  for 
Indian  purposes,  we  need  not  consider  whether  the 
Indians  own  the  lands  in  question  or  whether 
Tyonek  Reserve  is  the  type  of  "reservation"  con- 
templated in  the  1938  act.  These  further  questions 
are  reserved  until  such  time  as  they  are  presented 
in  a  case  requiring  such  a  determination. 

Status  of  Tyonek  Resewe  (Moquawkie 
Reservation) 

As  stated  above,  it  is  necessary  here  to  determine 
whether  Tyonek  Reserve  (Moquawkie  Reserva- 
tion) consists  of  ".  .  .  unallotted  lands  within  the 
limits  of  any  reservation  or  withdrawal  created  by 
Executive  order  for  Indian  purposes  or  for  the  use 
or  occupancy  of  any  Indian  or  tribe  .  .  .  ,  "  within 
the  meaning  of  the  act  of  March  3,  1927. 


'=52  Stat.  588,  48  U.S.C,  sec.  381. 
"52  Stat.  347,  25  U.S.C,  sees.  396  a-f. 


"The   act   of    May    11,    1938,   c.    198,   sec.    7,    provided    as 
follows: 

"All    Acts   or    parts    of    Acts    inconsistent    herewith    are 
hereby   repealed." 
'"Native  Village  of  Tyonek  v.  Bennett,  No.  A-17-63    (Filed 
April  2,  1963)  . 
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The  Tyonek  Reserve  was  withdrawn  by  Execu- 
tive Order  No.  2141,  February  27,  1915.  That 
withdrawal  was  phrased  as  follows: 

"It  is  hereby  ordered  that  the  tract  of  land 
hereinafter  described,  be,  and  the  same  is 
hereby  withdrawn  from  disposal,  and  reserved 
for  the  use  of  the  U.S.  Bureau  of  Education, 
subject  to  existing  vested  right. "''•' 

The  question  has  arisen  as  to  whether  the  with- 
drawal above-quoted  was  made  for  Indian  pur- 
poses or  for  the  benefit  of  the  Indians.  In  this  re- 
gard, the  Bureau  of  Education  in  Alaska  formerly 
performed  many  of  the  functions  and  services  now 
provided  by  the  Bureau  of  Indian  Affairs.-"  That 
this  withdrawal  is,  in  fact,  a  withdrawal  for  Indian 
purposes,  is  in  evidence  in  the  official  papers  con- 
cerning the  withdrawal.  In  a  letter  from  the  Com- 
missioner of  the  General  Land  Office  to  the  Secre- 
tary of  the  Interior,  on  February  23,  1915,-^  the 
following  statement  appears: 

"I  have  the  honor  to  present  a  request  of  the 
Commissioner  of  Education,  .  .  .  asking  that  a 
suitable  tract  of  land  along  the  northwest 
shore  of  Cook  Inlet  to  be  known  as  the  Mo- 
quawkie  Reserve,  may  be  withdrawn  from 
all  other  kinds  of  disposal,  and  reserved  for 
the  use  and  benefit  of  Alaskan  natives  under 
the  care  and  instructions  of  said  Bureau  and 
its  superintendents."    (Emphasis  supplied.) 

In  the  letter  dated  February  25,  1915,--  from  the 
Secretary  of  the  Interior  to  President  Wilson,  it 
was  stated: 

"I  have  the  honor  to  transmit  herewith  a  draft 
of  an  Executive  Order,  providing  for  the 
withdrawal  and  reservation  of  a  tract  of  land 
on  the  west  shore  of  Cook  Inlet,  for  the  use  of 
the  U.S.  Bureau  of  Education  and  for  the 
benefit  of  Alaskan  natives  of  that  region, 
under  said  Bureau.  .  .  ."   (Emphasis  supplied.) 


"A  copy  of  Executive  Order  No.  2141  is  attached  iiereto 
as  Appendix  A. 

-"  Administrative  jurisdiction  over  the  educational  and 
medical  services  for  the  natives  of  Alaska  was  transfeiTed 
from  the  Office  of  Education  to  the  Office  of  Indian  Affairs 
by  Secretarial  Order,  pursuant  to  authority  contained  in  the 
act  of  March  4,  1931  (46  Stat.  1552,  1568)  .  See  Order  No. 
494,  March  14,  1931,  and  Order  No.  497,  March  24,  1931. 

-'  A  complete  copy  of  the  letter  of  February  23,  1915,  is 
attached  heieto   as  Appendix   B. 

^A  complete  copy  of  the  letter  of  February  25,  1915,  to- 
gether with  a  copy  of  the  draft  of  the  proposed  Executive 
order  is  attached  hereto  as  Appendix  C. 


And  finally,  in  a  letter  dated  March  5,  191 5, -^  to 
the  Secretary  of  the  Interior  from  the  Secretary  to 
the  President  regarding  the  signed  Executive  order, 
the  following  language  appears: 

".  .  .  the  President  on  February  27th  signed  an 
Executive  order  providing  for  the  withdrawal 
and  reservation  of  a  tract  of  land  on  the  West 
shore  of  Cook  Inlet  for  the  use  of  the  U.S. 
Bureau  of  Education  and  for  the  benefit  of 
Alaskan  natives  of  that  region."  (Emphasis 
supplied.) 

Upon  concluding  that  the  Tyonek  Reserve  con- 
sists of  a  ".  .  .  withdrawal  created  by  Executive- 
order  for  Indian  purposes  or  for  the  use  or  oc- 
cupancy of  .  .  .  Indians  .  .  .  ,  "  within  the  meaning 
of  the  act  of  March  3,  1927,  it  necessarily  follows 
that  these  lands  are  leasable  for  oil  and  gas  de- 
velopment pursuant  to  the  last  cited  statute. 

In  light  of  the  conclusions  reached  herein,  I 
have  advised  the  Commissioner  of  Indian  Affairs 
that  the  lands  within  the  Tyonek  Reserve  (Mo- 
quawkie  Reservation)  may  be  leased  for  oil  and 
gas  development  under  the  act  of  March  3,  1927, 
if  the  Bureau,  with  the  consent  of  the  natives  of 
the  Village  of  Tyonek,  finds  it  desirable  to  do  so. 

Frank  J.  Barry, 

Solicitor. 


Authority  of  Secretary  to  Probate  Estate 

OF  Deceased  Peoria  Indian  After  Passage  of 

Peoria  Termination  Act  of  1956 


May  31,  1963. 


Memorandum 


To:  Regional  Solicitor,  Tulsa 

From:        Solicitor 

Subject:  Jurisdiction  of  the  Secretary  to  probate 
the  estate  of  Matilda  Stand*  Beaver,  de- 
ceased Peoria  Indian,  who  died  on  July 
30,  1959 

Your  memorandum  of  May  13  forwarded  a 
memorandum  of  May  3  from  the  Examiner  of  In- 
heritance at  Shawnee  which  inquires  whether,  in 
view  of  the  Peoria  Termination  Act  of  August  2, 
1956,  70  Stat.  937,  25  U.S.C.  §  821  et  seq.,  he  has 
authority  to  probate  the  subject  estate. 


=' A  complete  copy  of  the  letter  of  March   5,   1915,   is  at- 
tached  hereto   as  Appendix   D. 
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The  Examiner's  specific  question  is,  "Did  the  re- 
moval of  the  federal  trust  responsibilities  of  mem- 
bers of  the  Peoria  Tribe  on  August  2,  1959,  affect 
the  Department's  probate  jurisdiction  relating  to 
a  member  of  the  tribe  who  had  died  prior  to  the 
effective  date  of  the  terminating  act?" 

Section  3  of  the  Peoria  Termination  Act  reads, 
in  part: 

"  (a)  The  Federal  trust  relationship  to  the 
affairs  of  the  Peoria  Tribe  and  its  members 
shall  terminate  three  years  after  the  date  of 
this  Act,  and  thereafter  individual  members 
of  the  tribe  shall  not  be  entitled  to  any  of  the 
services  performed  by  the  United  States  for 
Indians  because  of  their  status  as  Indians,  all 
statutes  of  the  United  States  which  affect  In- 
dians because  of  their  status  as  Indians  (in- 
cluding the  Act  of  June  26,  1936  (49  Stat. 
1967),  and  the  Act  of  June  18,  1934  (48  Stat. 
984),  as  amended  by  the  Act  of  June  15,  1935 
(49  Stat.  378) )  shall  no  longer  be  applicable 
to  the  members  of  the  tribe,  and  the  laws  of 
the  several  States  shall  apply  to  the  tribe  and 
its  members  in  the  same  manner  as  they  apply 
to  other  citizens  or  persons  within  their  juris- 
dition. 

"  (b)  Nothing  in  this  Act  shall  affect  the  status 
of  the  members  of  the  tribe  as  citizens  of  the 
United  States."  70  Stat.  937,  25  U.S.C.  §  823. 

The  Menominee  Termination  Act  of  June  17, 
1954,  68  Stat.  250,  as  amended,  presented  a  similar 
problem  to  the  Department  when  the  Secretarial 
proclamation  authorized  by  section  10  of  that  act 
was  published  on  April  29,  1961,  in  the  Federal 
Register.  Section  2  of  the  Menominee  Act,  which  is 
similar  to  Section  3  of  the  Peoria  Termination  Act, 
reads: 

"When  title  to  the  property  of  the  tribe  has 
been  transferred,  as  provided  in  Section  8  of 
this  Act,  the  Secretary  shall  publish  in  the 
Federal  Register  an  appropriate  proclamation 
of  that  fact.  Thereafter  individual  members  of 
the  tribe  shall  not  be  entitled  to  any  of  the 
services  performed  by  the  United  States  for 
Indians  because  of  their  status  as  Indians,  all 
statutes  of  the  United  States  which  affect  In- 
dians because  of  their  status  as  Indians  shall  no 
longer  be  applicable  to  the  members  of  the 
tribe,  and  the  laws  of  the  several  States  shall 
apply  to  the  tribe  and  its  members  in  the  same 
manner  as  they  apply  to  other  citizens  or  per- 
sons within  their  jurisdiction.  Nothing  in  this 
Act  shall  affect  the  status  of  the  members  of 


the  tribe  as  citizens  of  the  United  States."  68 

Stat.  250,  252,  25  U.S.C.  §  899. 

Nevertheless,  it  was  concluded  by  this  Office  that 
the  Department  retained  probate  jurisdiction  with 
respect  to  the  estates  of  Menominee  Indians  who 
had  died  prior  to  the  effective  date  of  termination, 
and  the  estates  of  Indians  who  had  died  prior  to 
that  time  were  authorized  to  be  probated  pursuant 
to  the  Act  of  June  25,  1910,  36  Stat.  855,  even 
though  such  action  was  not  initiated  until  after 
the  issuance  of  the  termination  proclamation.  It 
was  concluded  that  the  Department  should  pro- 
bate the  estates  of  such  deceased  Menominee  In- 
dians since  to  do  so  would  be  simply  to  complete 
the  Department's  responsibilities  in  connection 
with  their  restricted  property  and  so  would  not 
involve  furnishing  new  services  contrary  to  the 
provisions  of  the  Termination  Act. 

Likewise  here  the  probate  of  the  restricted  estate 
of  Matilda  Stand  Beaver  is  a  Departmental  respon- 
sibility since  she  died  prior  to  the  effective  date  of 
the  Peoria  Termination  Act.  Her  restricted  estate 
includes  in  excess  of  $300,000  which  represents 
Federal  income  tax  refunds  made  to  her  account 
and  that  of  her  prior  deceased  husband,  Alex  Louis 
Beaver,  a  Quapaw  Indian.  Disbursements  of  re- 
stricted funds  in  payment  of  Federal  income  taxes 
which  were  not  due  did  not  remove  the  restrictions 
from  such  funds.  See  Estate  of  Wook-kah-nah,  65 
I.D.  445  (1958) .  The  United  States  Court  of  Ap- 
peals for  the  District  of  Columbia  has  recently 
indicated  its  approval  of  this  decision.  Asenap  v. 
Huff,  312  F.  2nd  358  (1962)  .  The  fact  that  all  the 
restricted  property  of  Matilda  Stand  Beaver  would 
become  unrestricted  in  the  hands  of  her  Peoria 
Indian  heirs  or  devisees  by  virtue  of  the  Peoria 
Termination  Act  does  not  affect  the  Department's 
exclusive  probate  jurisdiction  under  the  1910  act, 
supra,  as  amended. 

Therefore,  the  Examiner  should  proceed  with 
the  probate  of  the  decedent's  restricted  estate  which, 
as  indicated  above,  includes  her  share  of  the  tax 
lefund. 

Edward  Weinberg, 

Deputy  Solicitor. 


Proposed  Lease  of  Annette  Islands  Reserve  for 
Metalliferous  Mining 


70  I.D.  363 
M-36658 


July  19,  1963. 


Alaska:  Indian  and  Native  Affairs— Alaska:  Min- 
eral Leases  and  Permits— Indian  Lands:  Leases 
and  Permits:   Minerals 
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The  Annette  Islands  reserve  in  Alaska  was  spe- 
cifically created  as  an  Indian  resei-vation  by  sec- 
tion 15  of  the  Act  of  March  3,  1891  (26  Stat. 
1101,  48  U.S.C.  sec.  358),  and  is  leasable  for 
mining  purposes  under  the  provisions  of  the 
Act  of  May  11,  1938  (52  Stat.  347,  25  U.S.C, 
sec.   396a-f). 


Memorandum 

To:  Secretary  of  the  Interior 

From:       Solicitor 

Subject:    Proposed   Lease  of  Annette   Islands   Re- 
serve  for  Metalliferous   Mining 

In  response  to  a  request  from  the  Bureau  of 
Indian  Affairs  I  have  examined  a  proposal  to 
lease  lands  within  the  Annette  Islands  Reserve  for 
metalliferous  mining,  with  a  view  to  determining 
whether  such  reserved  lands  are  subject  to  leasing 
under  the  act  of  May  11,   1938. 

It  appears  from  a  proposal  presently  pending 
before  the  Bureau  of  Indian  Affairs,  that  Con- 
solidated Minerals  Company,  Inc.,  wishes  to  lease 
from  the  Metlakatla  Indian  Community  approxi- 
mately 6,400  acres  of  land  along  the  eastern  shore 
of  Annette  Island,  Alaska,  for  metalliferous  min- 
ing. The  area  desired  covers  a  strip  of  land  one 
mile  in  width  and  extends  approximately  ten 
miles  in  length  from  Crab  Bay  to  Harbor  Point. 
The  Company  proposes  ".  .  .  to  mine  such  ores  as 
can  be  found,  namely,  copper,  lead,  zinc,  pos- 
sibly gold  and  silver."  The  Company  proposes  to 
pay  an  annual  rental  of  $1.00  per  acre,  a  royalty 
of  10%  on  the  first  150.00  per  ton  returns,  15% 
on  the  excess  over  $50.00  returns  on  any  shipment, 
and  a  $5,000.00  minimum  royalty  beginning  with 
the  third  year.  The  Company  further  proposes 
to  begin  work  within  ten  months  after  the  signing 
of  the  lease  and  will  spend  $4.00  per  acre  per 
year  on  development. 

The  Anchorage  Regional  Mining  Supervisor, 
Geological  Survey,  has  been  asked  by  the  Com- 
missioner of  Indian  Affairs,  through  the  Area  Di- 
rector, Juneau,  Alaska,  for  a  report  and  recom- 
mendation on  the  prop)Osed  lease,  and  has  asked 
for  a  legal  opinion  as  to  the  authority  foi-  such 
lease.  In  view  of  the  Solicitor's  memorandum  of 
September  7,  1955,  to  the  Commissioner  of  In- 
dian Affairs,  the  subject  of  leasing  Indian  lands 
in  Alaska  has  been  considered  and  is  reviewed 
herein. 

The  Solicitor's  memorandum  of  September  7, 
1955,  considered  the  question  of  whether  the 
United  States  or  the  natives  residing  in  the  area 
reserved    by    Executive    Order    No.     1764,    dated 


April  21,  1913,  "in  and  sunounding  the  Village 
of  Klukwan,"  in  Alaska,  "for  the  use  of  the  Natives 
of  Alaska  residing  now  or  hereafter  at  said  Village 
or  within  the  limits  of  the  Reservation,"  could 
lease  the  land  for  metalliferious  mining.  The 
memorandum  expressed  doubt  as  to  the  applica- 
bility of  the  Act  of  March  3,  1927  (44  Stat.  1347; 
25  U.S.C,  sec.  398a),  and  the  Act  of  May  11, 
1938  (52  Stat.  347;  25  U.S.C,  sec.  396a-f),  to  the 
Klukwan  reservation,  particularly  in  view  of  the 
opinion  of  the  Supreme  Court  in  Tee-Hit-Ton 
Indians  v.  U.S.,  348  U.S.  272  (1955),  and  "sug- 
gested that  legislation  is  essential  which  would 
definitely  describe  or  fix  the  authority  with  re- 
spect to  the  leasing  for  mining  purposes  of  lands 
within  the  Klukwan  and  like  Indian  reservation  in 
Alaska."  ^ 

The  doubt  expressed  by  the  Solicitor  was  com- 
municated to  the  Congress  in  the  Department's 
report  on  H.R.  6562,  85th  Congress,  to  the  Chair- 
man of  the  House  Committee  on  Interior  and 
Insular  Affairs,  signed  by  the  Under  Secretary  on 
June  10,  1957,  and  was  further  recognized  by  the 
committees  considering  the  bill.  See  H.  Rept.  No. 
773,  House  Committee  on  Interior  and  Insular 
Affairs,  85th  Cong.,  1st  Sess.,  July  7,  1957,  and 
S.  Rept.  No.  1031,  Senate  Committee  on  Interior 
and  Insular  Affairs,  85th  Cong.,  1st  Sess.,  August 
19,  1957.  The  bill  was  enacted  and  was  signed  on 
September  2,  1957,  as  P.L.  85-271    (71  Stat.  596). 

The  Solicitor's  memorandum  of  September  7, 
1955,  dealt  solely  with  reservations  created  in 
Alaska  by  Executive  Orders.  It  did  not  consider 
and  is  not  determinative  of  the  leasability  of  the 
Annette  Islands  reserve,  which  was  specifically 
created  by  Congress  by  section  15  of  the  Act  of 
March  3,  1891  (26  Stat.  1101;  48  U.S.C,  sec. 
358) .-  That  Section  provides  in   part: 

"Until  otherwise  provided  by  law  the  body  of 
lands  known  as  Annette  Islands,  *  *  *  is  set 
apart  as  a  reservation  for  the  use  of  the 
Metlakahtla  Indians,  and  those  people  known 
as  Metlakahtlans  who,  on  March  3,  1891,  had 
recently  emigrated  from  British  Columbia  to 
Alaska,    and    such    other    Alaskan    natives    as 


'See  also.  Solicitor's  Opinion  M-.'?6652,  May  14,  1963.  re- 
lating to  oil  and  gas  leasing  on  lands  withdrawn  by  Execu- 
tive order  for  Indian  purposes  in  Alaska.  In  neither  that 
opinion  nor  in  this  do  we  intend  to  express  a  view  on  the 
question    that   was  before  Solicitor   Armstrong. 

-Establishment  of  the  reserve  by  Executive  Order  was 
apparently  considered,  but  was  foreclosed  by  a  ruling  of 
the  Attorney  General  which  held  that  the  President's  power 
"to  declare  {>ermanent  reservation  for  Indians  to  the  ex- 
clusion of  others  on  the  public  domain  does  not  extend  to 
Indians  not  born  or  resident  in  the  United  States."  18  Ops. 
Atty.  Gen.  557,  .559   (1887)  . 


1928 


Department  of  the  Interior 


July  19,  1963 


may  join  them,  to  be  held  and  used  by  them 
in  common,  under  such  rules  and  regulations, 
and  subject  to  such  restrictions,  as  may  be 
prescribed  from  time  to  time  by  the  Secretary 
of  the  Interior." 

The  Supreme  Court  recently  had  occasion  to 
consider  section  15  of  the  1891  act  in  Metlakatla 
Indian  Community  v.  Egan,  et  ah,  369  U.S.  45 
(1962).  In  passing  upon  the  validity  of  certain 
regulations  which  the  Secretary  had  issued  to 
govern  the  operation  of  fish  traps  in  waters  sur- 
rounding the  Annette  Islands,  the  Court  made 
several  pointed  observations: 

"In  1915  the  Secretary  issued  regulations,  25 
CFR  (1939  ed.),  pt.  1,  establishing  an  elec- 
tive council  to  make  local  ordinances  for 
Metlakatla,  .  .  .   {Id.,  at  p.  48.) 

*  *         * 

Metlakatlans,  the  State  tells  us,  have  always 
paid  state  taxes,  in  contrast  to  the  practice 
described  and  prescribed  for  other  reserva- 
tions in  The  Kansas  Indians,  5  Wall.  737 
(1867),  and  it  has  always  been  assumed  that 
the  reservation  is  subject  to  state  laws.  United 
States  V.  Booth,  17  Alaska  561    (1958),  at  563, 

161  F.  Supp.  269,  at  270. 

*  #         # 

Congress  in  1936,  49  Stat.  1250,  48  U.S.C, 
sec.  358a,  by  authorizing  the  Secretary  of  the 
Interior  to  create  Indian  reservations  of  land 
reserved  for  Indian  uses  under  48  U.S.C,  sec. 
358,  seems  to  have  believed  that  Metlakatla 
was  no  ordinary  reservation,  since  Metlakatla 
alone  is  covered  in  sec.  358."    {Id.,  at  p.  51.) 

The  Court  also  observed:  "This  provision  sub- 
jecting Metlakatla  to  rules  and  regulations  of  the 
Secretary  of  the  Interior  is  unusual.  .  .  .'  The 
regulations  issued  by  the  Secretary  for  the  govern- 
ment of  the  Annette  Islands  January  28,  1915, 
appear  to  be  without  parallel."'    {Id.,  at   p.  53.) 

^  The  Court  apparently  overlooked  the  Act  of  June  23, 
1926  (44  Stat.  763)  creating  a  reser\e  for  the  Chippewa  In- 
dians of  Minnesota,  which  also  provides  that  the  reserve 
"shall  be  maintained  .  .  .  under  the  jurisdiction  of  the 
•Secretary  of  the  Interior  and  under  rules  and  regulations 
to   be   prescribed    by    the   said   Secretary." 

*With  respect  to  minerals,  the  regulations  provided  in 
Art.  VIII,  sec.  3:  "Should  any  minerals  be  found  within 
Annette  Islands  Reserve,  and  it  is  desired  to  mine  and  de- 
velop the  same,  the  matter  should  immediately  be  brought  to 
the  attention  of  the  Secretary  of  the  Interior  for  his  in- 
structions thereon."  25  CFR,  sec.  1.64  (19.39  ed.)  .  The  regu- 
lations, insofar  as  they  were  incompatible  with  the  Consti- 
tution and  By-laws  of  the  Metlakatla  Indian  Community, 
were  by  order  of  the  Assistant  Secretary  of  the  Interior  on 
August  23,  1944,  made  inapplicable  from  and  after  Decem- 
ber 19,  1944,  the  date  of  ratification  of  the  Constitution. 


The  Court  was  con.sidering  the  Secretary's 
power  to  regulate  fishing  in  the  waters  surround- 
ing Annette  Islands  by  means  of  fish  traps,  and 
it  found  that  such  power  was  derived  from  the 
1891  act.  In  a  companion  case,  Organized  Village 
of  Kake  V.  Egan,  369  U.S.  60  (1962) ,  the  Court 
held  that  such  power  does  not  extend  to  other 
areas  in  Alaska  occupied  by  members  of  native 
corporations  chartered  under  the  Wheeler-Howard 
Act  of  June  18,  1934  (48  Stat.  984,  988,  as  amended, 
49  Stat.  1250;  25  U.S.C,  sees.  473a,  476,  477)=  for 
whom  on  such  reservations  had  been  established. 

The  Metlakatla  Indian  Community  is  a  simi- 
larly chartered  corporation,"  but  its  occupation 
and  use  of  the  lands  and  surrounding  waters  of 
the  Annette  Islands  are  unique  because,  and  only 
because,  of  the  1891  statute  creating  its  reserva- 
tion. It  is  true  that  the  reservation  is  set  apart 
"until  otherwise  provided  by  law"  and  is  thus 
subject  to  extinction  whenever  Congress  may  choose 
to  act.''  Until  that  should  occur,  however,  it  is 
my  opinion  that  the  area  encompassed  by  the 
reservation  created  by  section  15  of  the  1891  act  is 
subject  to  mineral  leasing  under  the  provisions  of 
the  act  of  May  11,  1938  (52  Stat.  347;  25  U.S.C, 
sec.  396a— f)  .  Section  1  of  that  act  provides  in 
part: 


^Seclion  1  of  the  Act  of  May  1,  19.36  (49  Stat.  1250;  25 
U.S.C,  sec.  473a  and  48  U.S.C,  sec.  362)  ,  extended  the 
Wheeler-Howard  Act  to  Alaska  and  provides  that  groups  of 
Alaska  Indians  "having  a  common  bond  of  occupation,  or 
association  or  residence  within  a  well-defined  neighborhood, 
commimity  or  rural  district,  may  organize  to  adopt  consti- 
tutions and  by-laws  and  receive  articles  of  incorporation  and 
Federal  loans  under  Sections  16.  17,  and  10  of  the  Act  of 
June  18,  1934." 

"  The  charter  was  approved  and  submitted  for  ratification 
by  the  Assistant  Secretaiy  of  the  Interior  on  August  23, 
1944,  the  same  day  on  which  he  approved  the  Constitution 
and  By-laws,  and  it  also  was  ratified  on  December  19,  1944. 
Section  5  of  the  charter  forbids  the  corporation  "to  make 
lca.ses,  permits  or  contracts  to  or  with  non-members  cover- 
ing land  in  the  Reserve  except  with  the  approval  of  the 
Secretary   of  the  Interior." 

■  Section  1  of  the  act  of  May  7,  1934  (48  Stat.  667)  granted 
citizenship  to  the  loyal  Tshimshians  and  Metlakatlans  and 
other  British  Columbia  Indian  emigrant  residents  of  An- 
nette Island.  Section  2  of  the  act  reads: 

"The  granting  of  citizenship  to  the  said  Indians  shall 
not  in  any  manner  affect  the  rights,  individual  or  col- 
lective, of  the  said  Indians,  to  any  property,  nor  shall 
it  affect  tlic  rights  of  the  United  States  to  supervise  and 
administer  the  affairs  of  the  said  Metlakatla  Colony.  And 
any  reservations  heretofore  made  by  any  Act  of  Congress 
or  Executive  Order  or  proclamation  for  the  benefit  of 
the  said  Indians  shall  continue  in  full  force  and  effect 
and  shall  continue  to  be  subject  to  modification,  alter- 
ation, or  repeal  by  the  Congiess  or  the  President,  re- 
spectively." 
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"Hereafter  unallotted  lands  within  any  Indian 
reservation  or  lands  owned  by  any  tribe,  group  . 
or  band  of  Indians  under  Federal  jurisdic- 
tion, *  *  *,  may  with  the  approval  of  the 
Secretary  of  the  Interior,  be  leased  for  min- 
ing purposes,  by  authority  of  the  tribal  coun- 
cil or  other  authorized  spokesman  for  such 
Indians,  for  terms  not  to  exceed  ten  years  and 
so  long  thereafter  as  minerals  are  produced 
in  paying  quantities." 

We  need  not  consider  whether  die  Annette 
Islands  are  "lands  owned  by  any  tribe,  group  or 
band  of  Indians  under  Federal  jurisdiction,"  nor 
the  extent  or  quality  of  the  right  of  possession  as- 
sured by  the  Alaska  Statehood  Act  (72  Stat.  339) . 
The  island  lands  and  waters  were,  by  specific  con- 
gressional enactment,  "set  apart  as  a  reservation  for 
the  use  of  the  Metlakatla  Indians,"  and  it  would 
be  hard  to  envisage  any  clearer  description  of  an 
Indian  reservation.  Such  express  language  leaves 
no  doubt,  in  my  opinion,  that  the  Annette  Islands 
comprise  an  Indian  reservation  *  and  as  such  are 
subject  to  mineral  leasing  under  the  provisions  of 
the  Act  of  May  11,   1938,  supra. 

We  have  not  overlooked  section  2  of  the  Act 
of  May  1,  1936  (49  Stat.  1250;  48  U.S.C,  sec. 
358a),  supra,  which  authorizes  the  Secretary  to 
"designate  as  an  Indian  reservation,"  subject  to 
the  approval  of  a  majority  of  the  Indian  or  Eskimo 
residents,  any  area  of  land  which  has  been  re- 
served for  their  use  and  occupancy  as  schools  or 
missions  or  by  Executive  order  issued  prior  to  the 
date  of  the  act,  or  by  sections  14  or  15  of  the  Act 
of  May  3,  1891,  supra.  The  Secretary  has  not  so 
designated  the  Annette  Islands  reserve.  The  legis- 
lative history  of  the  1936  act  shows  that  Section 
2  thereof  was  believed  necessai^y  "not  only  to  the 
formation  of  chartered  communities  but  also  to 
protect  projects  begun  under  the  provisions  of" 
the  Wheeler-Howard  Act  of  June  18,  1934,  supra, ^ 
but  we  do  not  believe  the  lack  of  an  administra- 
tive designation  is  of  significance  in  reaching  a 
decision  on  the  applicability  of  the  leasing  statute, 

^  Infra,  n.  10.  But  see  United  States  v.  Booth,  161  F.  Siipp. 
269  (Alaska,  1958)  ,  holding  that  the  "community  of  Metla- 
katla is  not  an  Indian  reservation  in  the  traditional  sense 
and  accordingly  is  not  Indian  country"  within  the  meaning 
of  the  criminal  statute  (18  U.S.C,  sec.  11.51)  defining 
"Indian  country"  as  including  "all  land  within  the  limits 
of  any  Indian  reservation  under  the  jurisdiction  of  the 
United   States  government." 

'H.  Rept.  No.  2224,  House  Committee  on  Indian  Affairs, 
74th  Cong.,  2d  .Sess.,  March  26.  1936;  S.  Rept.  No.  1748, 
Senate  Committee  on  Indian  Affairs,  74th  Cong.,  2d  Sess., 
February  24  (calendar  day,  April  7)  ,  19.36.  And  see  Hynes 
v.  Giimes  Packing  Co.,  337  U.S.  86,  108-110,  n.  .30-.32  (1949)  , 
which  quotes  extensively  from  pertinent  portions  of  the 
House   Report. 


particularly  in  view  of  the  repeated  recognition  of 
Annette   Islands   as   a   statutory   reservation.'" 

The  Constitution  of  the  Metlakatla  Indian 
Community,  approved  on  August  23,  1944,  and 
ratified  on  December  19,  1944,  expressly  provides 
for  mineral  leasing.  Article  VII  thereof  provides  in 
pertinent  part  as  follows: 

"Section  3.  The  mineral  and  other  resources 
of  the  Annette  Islands  and  the  waters  to  the 
distance  of  3,000  feet  surrounding  these  islands 
shall  be  community  assets  .  .  . 
Section  4.  The  Council  shall  have  the  right, 
subject  to  the  approval  of  tlie  Secretary  of  the 
Interior,  to  enter  into  leases  for  the  develop- 
ment of  the  resources  of  the  Reserve." 

Since  the  beginning  the  reservation  "has  been 
used  in  common  for  hunting,  fishing,  timber  cut- 
ting and  lumber  making  by  the  Indians,"  "  and  the 
right  of  the  Secretary  to  lease  lands  within  the 
reservation  as  a  site  for  cannery  buildings  and  fish 
traps  has  been  expressly  recognized  as  a  part  of 
his  authority  to  make  rules  and  regulations  for 
the  government  of  the  Indians  in  their  occupation 
of  the  islands."  Moreover,  a  lease  by  the  Council 
of  the  Annette  Islands  Reserve  to  the  United  States 
of  a  part  of  the  reservation  lands  for  airport  pur- 
poses, dated  December  13,  1948,  and  approved  by 
the  Assistant  Secretary  of  the  Interior  on  January 
6,  1949,  has  been  expressly  approved  by  the  Con- 
gress.^'  In  addition,  the  United  States  has  adminis- 


'"  Metlakatla  Indian  Community  v.  Egan,  supra,  pp.  48, 
.'')2;  Hynes  \.  Grimes  Parking  Co.,  supra,  p.  112;  Alaska 
Pacific  Fisheries  v.  U.S.  248  U.S.  78,  87-89  (1918)  ;  Terri- 
toty  of  Alaska  v.  Annette  Island  Packing  Co.,  289  F.  671, 
672,  674    (1923)  . 

''  Territory  of  Alaska  v.  Annette  Islands  Packing  Co., 
supra,   p.   672. 

i-/d.,  at  p.  674. 

'■■Act  of  May  9.  19,56;  70  Stat.  146.  Unfortunately,  the 
lease  does  not  recite  the  authority  on  which  it  was  based, 
and  neither  the  approving  statute  nor  the  available  legis- 
lative history  indicate  such  authority.  The  lease  was  for 
a  one-year  term,  renewable  from  year  to  year  luitil  June 
30,  1959.  but  not  thereafter  "unless  approved  by  Congress." 
The  statute  was  thought  to  be  necessary  for  renewals  after 
June  30,  1959,  "because  of  the  ten-year  limitation  on 
leases  of  Indian  land."  Letter  from  the  Assistant  Secretary 
of  the  Interior  to  the  Director,  Bureau  of  the  Budget, 
dated  May  5,  1956.  The  letters  to  the  President  of  the 
Senate  and  the  Speaker  of  the  House  of  Representatives  ac- 
companying the  proposed  bill,  referred  to  Section  17  of 
the  Act  of  June  18.  1934  (48  Stat.  988;  25  U.S.C,  sec.  477) 
as  imposing  the  ten-year  limitation.  That  provision  pro- 
hibits the  inclusion  in  any  tribal  charter  of  incorporation 
of  authority  to  lease  reservation  lands  in  excess  of  ten 
years.  The  Metlakatla  charter  contains  no  such  limitation, 
but  Section  5  thereof  prohibits  the  making  of  any  "leases, 
permits  or  contracts  to  or  with  non-members  covering  the 
land  in  the  Reserve  except  with  the  approval  of  the 
Secretary   of   the   Interior." 
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tratively  acknowledged  the  right  of  the  Metlakatla 
Indian  Community  to  sell  to  it  quarry  rock  from 
the  reserved  lands  and  to  receive  payment  there- 
for.^* We  have  not  found,  however,  any  indica- 
tion of  a  prior  lease  of  the  lands  for  mineral 
exploration  or  development,^^  but  this  does  not 
militate  against  the  right  to  enter  into  such  a 
lease  in  a  proper  case.  The  authority  to  lease  is, 
we  believe,  found  in  the  Act  of  May  11,  1938, 
supra,  and  its  exercise  is  prescribed  by  Section  4 
of  the  Metlakatla  Constitution  as  set  out  above, 
and  the  regulations  of  the  Department  in  25  C.F.R., 
pt.   171. 

Edward  Weinberg, 

Acting  Solicitor. 
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Lease— Colorado    River    Reservation 
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Memorandum 


To:  Secretary  of  the  Interior 

From:        Deputy  Solicitor 

Subject:  Proposed  lease  of  Colorado  River  Indian 
Reservation  lands  by  the  Central  Cali- 
fornia Land  Development  Company 

There  is  attached  for  your  signature  a  letter  to 
the  Area  Director,  Phoenix,  authorizing  him  to 
execute   a  lease  on   approximately  7,800   acres  of 


''Contract  No.  DA-9,'5-507-cng-142.S  (NEC),  between  the 
Metlakatla  Indian  Community  of  Alaska  and  Corps  of 
Engineers;  letter  from  District  Counsel,  U.S.  Army  En- 
gineer District,  Alaska,  to  Deputy  Solicitor,  Department 
of  the  Interior,  dated  September  4,  1962. 

^^Mr.  Bert  L.  Libe,  of  Ketchikan,  Alaska,  wrote  to  Dele- 
gate Bartlett  of  Alaska  on  July  24,  1957,  saying  that  he 
had  "discovered  a  gold  bearing  vein  on  Annette  Island"  in 
1921,  that  on  August  24,  1921,  he  received  a  "permit  to 
prospect  and  mine  on  the  island"  from  the  Native  Council, 
that  he  discussed  the  possibility  of  a  mineral  lease  with 
the  General  Superintendent  of  Indian  Affairs  in  Alaska  on 
October  13,  1939,  but  that  "of  course  it  did  not  material- 
ize." There  is  no  record  of  such  a  permit  in  the  files  of 
this  Department.  Letter  from  the  Legislative  Council  to 
Delegate  Bartlett,  August  16.  1957.  Early  attempts  to 
prospect  and  mine  under  the  general  mining  laws  were 
discouraged.  In  Mineral  Resources  of  Alaska,  1913,  U.S.G.S. 
Bull.  No.  592,  p.  92,  it  is  said:  "Many  years  ago  Annette 
Island  was  given  to  the  natives  and  prospecting  or  mining 
by  whites  forbidden.  This  prohibition  led  to  considerable 
dissatisfaction,  owing  to  the  circulation  of  tales  of  fabu- 
lously rich  mineral  deposits.  Before  the  prospectors  were 
ordered  off  some  work  had  been  done  at  several  places  on 
the  eastern  side  of  this  island,  notably  about  1 '/;  to  2  miles 
inland  from  the  head  of  Crab  Bay  and  along  the  western 
shore  of  Cascade  Inlet." 


land  in  California  within  the  Colorado  River  In- 
dian Reservation.  Under  the  proposed  lease,  you, 
on  behalf  of  the  Colorado  River  Indians,  are 
lessor,  and  the  Central  California  Land  Develop- 
ment Co.,  a  Nevada  corporation,  is  lessee.  We 
recommend  that  you  sign  the  letter  authorizing 
execution  of  the  lease. 

The  leased  land  would  be  used  for  non-agricul- 
tural purposes  including  a  resort  development  and 
housing.  We  assume  that  some  if  not  all  of  the 
water  for  the  premises  would  be  obtained  from 
the  Colorado  River.  The  Colorado  River  Indian 
Reservation  is  entitled,  as  of  the  date  die  Reserva- 
tion was  established,  to  a  quantity  of  water  suf- 
ficient to  irrigate  irrigable  acreage  of  the  reserva- 
tion. Arizona  v.  California,  373  U.S.  546  (1963). 
The  use  of  Colorado  River  water  under  the  pro- 
posed lease  is  not,  of  course,  for  irrigation  or  agri- 
cultural purposes,  and  we  understand  that  the 
particular  lands  involved  have  not  been  used  for 
agriculture  in  the  past.  The  question  presented 
is  whether  agricultin"al  use  is  the  limit  as  well  as 
the  measure  of  the  Reservation's  Colorado  River 
water  right.  We  conclude  that  Colorado  River 
water  reserved  for  the  Colorado  River  Reserva- 
tion lands  may  be  used  on  the  Reservation  lands 
for  purposes  other  than  irrigation  and  related 
uses. 

For  many  years  the  courts  have  held  that  in  the 
arid  west  the  United  States  impliedly  reserved 
otherwise  unappropriated  water  in  streams  cross- 
ing or  bordering  Indian  Reservations  by  the  es- 
tablishment of  the  Reservations  themselves.  Win- 
ters V.  United  States,  207  U.S.  564  (1908)  ;  United 
States  V.  Walker  River  Irrigation  District  et  al., 
104  F.  2d  334  (9th  Circ.  1939).  The  rationale  of 
these  decisions  is  that  one  of  the  principal  purposes 
in  creating  Indian  Reservations  in  arid  country 
was  to  promote  farming  and  agriculture  by  the 
Indians,  and  that  this  necessitated  the  reservation 
of  the  quantity  of  water  essential  for  satisfying 
these  purposes.  In  Arizona  v.  California,  supra, 
the  Supreme  Court  reaffirmed  the  doctrine. 

Since  the  basis  of  the  doctrine  is  the  necessity 
of  water  for  the  agricultural  development  of  arid 
reservation  lands,  water  rights  so  reserved  have  been 
measured  by  the  agricultural  requirements  of  the 
reserved  land.  The  opinion  in  Arizona  v.  Califor- 
nia, supra,  held  that  reserved  Indian  water  rights 
are  "present  perfected  rights,"  withm  the  meanmg 
of  the  Boulder  Canyon  Project  Act,  45  Stat.  1057, 
and  that  enough  water  was  reserved  when  the 
reservations  were  established  to  satisfy  the  future 
as  well  as  the  present  needs  of  the  reservations. 

However,  the  court  did  not  rule  specifically  on 
the  question  whether  water  rights  for  the  irriga- 
tion of  Indian  reservation  land  may  be  used  for 
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other  purposes  if  the  land  is  used  for  purposes 
other  than  agriculture.  The  court  did  expressly 
approve  the  findings  and  conclusions  by  the  Spe- 
cial Master  as  to  the  reservation  of  Indian  water 
rights  and  the  quantity  reserved  for  the  five  reser- 
vations involved,  one  of  which  is  the  Colorado 
River  Reservation. 

In  discussing  the  water  rights  to  which  the  In- 
dian reservation  lands  are  entitled,  the  Master 
concluded  as  follows: 

"The  amount  of  water  reserved  for  the  five 
Reservations,  and  the  water  rights  created 
thereby,  are  measured  by  the  water  needed  for 
agricultural,  stock  and  related  domestic  pur- 
poses. The  reservations  of  water  were  made  for 
the  purpose  of  enabling  the  Indians  to  de- 
velop a  viable  agricultural  economy;  other 
uses,  such  as  those  for  industry,  which  might 
consume  substantially  more  water  than  agri- 
cultural uses,  were  not  contemplated  at  the 
time  the  Reservations  were  created.  Indeed, 
the  United  States  asks  only  for  enough  water 
to  satisfy  future  agricultural  and  related  uses. 
This  does  not  necessarily  mean,  however,  that 
water  reserved  for  Indian  Reservations  may 
not  be  used  for  purposes  other  than  agi-icul- 
tural  and  related  uses.  The  question  of  change 
in  the  character  of  use  is  not  before  me.  I 
hold  only  that  the  amount  of  water  reserved, 
and  hence  the  magnitude  of  the  water  rights 
created,  is  determined  by  agricultural  and  re- 
lated requirements,  since  when  the  water  was 
reserved  that  was  the  purpose  of  the  reserva- 
tion. 

"The  water  rights  established  for  the  benefit 
of  the  five  Indian  Reservations  and  enforced 
in  the  recommended  decree  are  similar  in 
many  respects  to  the  ordinary  water  right 
recognized  under  the  law  of  many  western 
states:  They  are  of  fixed  magnitude  and  prior- 
ity and  are  appurtenant  to  defined  lands.  They 
may  be  utilized  regardless  of  the  character  of 
the  particular  user.  Thus  Congress  has  pro- 
vided for  the  leasing  of  certain  Reservation 
lands  to  non-Indians,"  *  *  *  [footnote  6  cites 
a  number  of  leasing  statutes]  and  these  lessees 
may  exercise  the  water  rights  appurtenant  to 
the  leased  lands.  Skeem  v.  United  States,  273 
Fed.  93,  96  (9th  Cir.  1921),  The  measure- 
ment used  in  defining  the  magnitude  of  the 
water  rights  is  the  amount  of  water  neces- 
sary for  agricultural  and  related  purposes  be- 
cause this  was  the  initial  purpose  of  the  reser- 
vations, but  the  decree  establishes  a  property 
right  which  the  United  States  may  utilize  or 


dispose  of  for  the  benefit  of  the   Indians  as 
the  relevant  law  may  allow.  See  United  Slates 

V.  Pozoers,  305  U.S.  527    (1939)." 

Special    Master's   Draft    Report   of   December 

5,  I960,  in  Arizona  v.  California,  pp.  265-266. 

While  neither  the  Master  nor  the  courts  held 
in  Arizona  v.  California  that  reserved  Indian  water 
rights  may  be  used  for  purposes  other  than  agri- 
cultural development  of  reservation  lands,  both 
furnished  a  strong  foundation  for  such  a  ruling 
by  holding  that  these  water  rights  are  property 
rights  which  are  measured  by  the  irrigable  acreage 
of  the  respective  Indian  reservations.  Indeed,  the 
Master's  concluding  observations,  above  quoted, 
impel  a  conclusion  that  the  Master  was  strongly 
of  the  opinion  that  the  Indians  are  not,  in  order 
to  retain  their  reserved  water  rights,  required  to 
devote  their  land  or  other  reservation  property  to 
agricultural  pursuits. 

We  know  of  no  reason  for  holding  that  the  In- 
dians' water  rights  must  be  used  only  for  agri- 
culture any  more  than  for  holding  that  their 
lands  themselves  must  be  so  used.  The  water  right 
itself  is  but  a  sf)ecial  type  of  real  property  which 
is  a  part  and  parcel  of  the  Reservation. 

Approximately  100  years  has  passed  since  the 
Colorado  River  Reservation  was  first  established. 
During  this  time  there  have  been  marked  changes 
all  over  the  country  in  the  types  of  uses  to  which 
land  and  related  resources  are  put.  Indian  land 
and  water  may  bring  larger  returns  or  other  bene- 
fits to  their  owners  if  used  for  commercial  or  in- 
dustrial purposes  than  if  cultivated  for  crops. 
Where  circumstances  warrant  the  use  of  Indian 
lands  for  recreational,  commercial,  or  industrial 
purposes  rather  than  for  agriculture,  we  believe 
that  the  reserved  water  rights  remain  available 
for  these  other  purposes. 

We  know  of  no  impediment,  therefore,  to  allow- 
ing the  lessee  under  the  proposed  lease  to  use 
water  available  for  irrigation  in  the  commercial 
development  of  the  land.  The  lease  will  provide 
for  the  installation  of  measuring  devices  and  for 
reporting  the  sources  and  amounts  of  water  used, 
as  may  be  required  by  the  Government  to  enable 
an  accounting  for  Colorado  River  water  so  used. 

While  the  Court  has  yet  to  enter  its  decree  in 
Arizona  v.  California,  the  opinion  of  the  Court 
sustained  the  Master's  holdings  as  to  the  amounts 
of  water  reserved  for  the  Colorado  River  and  other 
Indian  Reservations  involved.  Moreover,  all  par- 
ties are  in  agreement  upon  provisions  of  a  pro- 
fK>sed  decree  which  would  carry  those  holdings 
into  effect.  Consequently,  I  see  no  reason  to  defer 
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action  upon   this  lease  until  a  decree   is  actually 
entered. 


Edward  Weinberg, 

Deputy  Solicitor. 
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Alaska:  Indian  and  Native  Affairs 

Opinion,  M-36352,  June  27,  1956,  holding  that  the 
allotment  right  of  an  Alaskan  native  under  the 
Alaska  Allotment  Act,  34  Stat.  197,  prior,  to  the 
1956  amendment,  was  limited  to  a  single  entry 
and  that  the  allotment  could  not  embrace  a  grant 
of  incontiguous  tracts  of  land  is  correct,  where 
the  proposed  allotment  is  of  tracts  which  are  not 
related  in  any  sense,  or  where,  his  allotment 
having  once  been  determined,  an  additional 
grant  to  the  same  applicant  is  being  considered. 

Alaska:  Indian  and  Native  Affairs— Words  and 
Phrases 

Congress  has  frequently  used  the  word  "homestead" 
in  connection  with  the  allotment  of  land  to  In- 
dians to  indicate  merely  that  the  land  allotted 
was  to  be  subject  to  special  status  and  the  use  of 
of  the  word  "homestead"  in  the  Alaska  Allotment 
Act,  34  Stat.  197,  as  amended  70  Stat.  954,  is  not 
necessarily  indicative  of  an  intention  to  super- 
impose the  requirements  of  the  general  home- 
stead laws  on  the  express  requirements  of  the 
Alaska  statute. 

Alaska:  Indian  and  Native  Affairs— Indian  Allot- 
ments on  Public  Domain:  Generally— Statutory 
Construction:  Generally 

While  both  the  Indian  Allotment  Act  of  1887,  24 
Stat.  388,  and  the  Alaska  Allotment  Act,  34  Stat. 
197,  as  amended,  70  Stat.  954,  are  representative 
of  the  method  which  was  used  to  grant  land  to 
"uncivilized"  persons  in  the  late  nineteenth  and 
early  twentieth  centuries,  the  specific  require- 
ments of  the  numerous  allotment  statutes  en- 
acted during  that  time  vary  according  to  the  par- 
ticular situations  which  they  were  intended  to 
meet  and  the  two  acts  should  not  be  read  in  pari 
materia  to  impose  identical  requirements  on 
applicants  under  each  statute. 


Alaska:  Indian  and  Native  Affairs 

Tlie  historical  and  legislative  materials  out  of 
which  the  Alaska  Allotment  Act,  34  Stat.  197,  as 
amended,  70  Stat.  954,  emerged  impel  the  con- 
clusion that  the  Secretary  is  authorized  to  make 
single  allotments  of  incontiguous  tracts  of  land 
which,  taken  as  a  whole,  compose  the  single  unit 
which  is  the  actiud  home  of  the  applicant. 

Alaskan:  Indian  and  Native  Affairs— Statutory  Con- 
struction: Generally 

The  effect  of  the  enactment  of  Departmental  reg- 
ulations in  the  1956  amendment  to  the  Alaska 
Allotment  Act,  70  Stat.  954,  was  to  make  manda- 
tory under  the  statute  the  determination  of  use 
and  occupancy  which,  prior  to  the  1956  amend- 
ment had  been  discretionary  except  where  the 
claim  of  a  preference  right  was  involved,  but  the 
amendment  did  not  bind  the  Department  to  the 
exclusive  consideration  of  the  specific  elements 
of  proof  which,  though  listed  in  the  regulations, 
were  not  made  a  part  of  the  amendment. 

Alaska:  Indian  and  Native  Affairs 

Both  Frank  St.  Clair,  52  L.D.  597,  1929,  and  Frank 
St.  Clair  (On  Petition),  53  I.D.  194.  1930,  affirm 
the  rule  that  occupancy  of  the  land  sufficient  to 
establish  a  preference  right  under  the  Alaska 
Allotment  Act,  34  Stat.  197,  prior  to  amendment 
in  1956  did  not  need  to  be  continuous  and  that 
residence  on  the  land  was  not  required  to  the 
exclusion  of  a  home  elsewhere. 

Alaska:  Indian  and  Native  Affairs 

The  reference  to  residence  and  cultivation  in 
Herbert  Hihcher,  67  I.D.  410,  1960,  if  that  ref- 
erence was  intended  to  imply  that  other  instances 
of  occupancy  expended  by  the  native  according 
to  his  natural  culture  and  environment  would  be 
inadequate  to  show  substantial  actual  possession 
and  use  of  the  land,  must  be  restricted  to  the 
interpretation  of  existing  regulations  and,  in  view 
of  the  history  of  the  Alaska  Allotment  Act,  34 
Stat.  197,  as  amended,  70  Stat.  954,  there  is  no 
justification  for  treating  the  reference  to  resi- 
dence and  cultivation  as  disclosing  a  limitation 
on  the  authority  of  the  Secretary  which  would 
prevent  him  from  promulgating  regulations  that 
evidence  a  broader  policy. 

Alaska:  Indian  and  Native  Affairs 

The  Secretary  of  the  Interior  is  authorized  by  the 
Alaska  Allotment  Act,  34  Stat.  197,  as  amended. 
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70  Stat.  954,  to  pioinulgate  regulations  which 
provide  for  a  determination  of  "use  and  occu- 
pancy" of  the  land  according  to  the  native's 
mode  of  life  and  the  climate  and  character  of  the 
land;  taking  these  factors  into  consideration, 
such  use  and  occupancy  requires  a  showing  of 
substantial  actual  possession  and  use  of  the 
land,  at  least  potentially  exclusive  of  others  which 
is  substantially  continuous  for  the  period  re- 
quired. 

Alaska:  Indian  and  Native  Affairs 

The  Alaska  Allotment  Act,  34  Stat.  197,  as  amend- 
ed, 70  Stat.  954,  authorizes  the  Secretary  of  the 
Interior,  "in  his  discretion"  to  promulgate  a  rule 
that  allotments  will  not  be  made  in  units  smaller 
than  forty  acres  in  size  and  conformed  to  the 
regular  rectangular  survey  pattern  and  to  pre- 
scribe by  regidation  in  advance  that  a  determina- 
tion of  the  applicant's  use  and  occupancy  of  a 
significant  portion  of  any  conforming  forty  acre 
tract  shall  normally  entitle  the  applicant  to  an 
allotment  of  the  full  tract  where  no  conflicting 
claim  is  involved. 

Memorandum 

To:  Assistant  Secretary— Public  Land  Manage- 

ment 

From:       Solicitor 

Subject:  Allotment  of  Land  to  Alaska  Natives 
under  the  1906  Act  as  Amended 

This  memorandum  is  in  response  to  your  request 
for  a  determination  of  the  authority  of  the  Depart- 
ment of  the  Interior  to  issue  certain  regulations 
governing  the  allotment  of  lands  to  natives  of 
Alaska  under  the  Act  of  May  17,  1906,  as  amended 
by  the  Act  of  August  2,  1956  (hereinafter  referred 
to  as  the  Alaska  Allotment  Act)  .^ 

Present  Departmental  regulations  state  that  an 
applicant's  proof  of  "substantially  continuous  use 
and  occupancy,"  as  requited  by  the  statute  for  an 
allotment,  should  show,  among  other  indicia,  resi- 
dence, cultivation  and  improvements  on  the  land 
in  question  "and  the  use,  if  any,  to  which  the  land 
has  been  put  tor  fishing  or  trapping."  -  An  allot- 
ment of  incontiguous  tracts  of  land  is  expressly 
prohibited  by  the  regulations.^ 

The  proposed  changes  in  the  existing  Depart- 
mental regulations  would  expressly  permit  consid- 
eration of   (1)    native  custom  and  mode  of  living; 

^?4  Stat.  197,  as  amended  70  Stat.  954;  48  U.S.C.  157.  357a. 
357b   (1958). 
=  43  CFR  67.7. 
M3  CFR  67.4. 


(2)  climate  and  character  of  the  land  applied  for 
and;  (3)  customary  seasonability  of  occupancy  in 
determining  whether  an  applicant  for  an  allotment 
has  shown  substantially  continuous  use  and  occu- 
pancy of  the  land  for  a  period  of  five  years.  The 
proposed  regulations  would  also  allow  an  applicant 
for  an  allotment  to  obtain  in  a  single  allotment 
more  than  one  tract  of  land  which  would  be  no 
smaller  than  forty  acres  in  size  and  conformed  to 
the  regular  rectangular  survey  pattern. 

The  proposed  regulations  represent  a  change  of 
existing  policy  concerning  the  allotment  of  land  to 
Alaska  natives.  In  addition  to  occupancy  according 
to  the  standards  of  the  white  settler,  the  proposed 
regulations  recognize  occupancy  according  to  the 
standards  of  the  native  in  his  present  culture  and 
environment.  Similarly,  the  allotment  of  incon- 
tinguous  tracts  of  land  to  a  native  applicant  woidd 
recognize  the  fact  that  several  different  locations, 
taken  as  a  whole,  may  compose  the  single  unit 
which  is  his  actual  home.  Today,  the  home  of  an 
Alaska  native  may  include  a  fishing  site,  a  hunting 
and  trapping  site,  reindeer  headquarters  and  cor- 
rals, and  tracts  regularly  used  for  other  purposes.* 

The  Alaska  Allotment  Act  provides  in  part  that: 

The  Secretary  of  the  Interior  is  authorized  and 
empowered  in  his  discretion  and  under  such 
rules  as  he  may  prescribe,  to  allot  not  to  exceed 
160  acres  of  vacant,  unappropriated  and  un- 
reserved non-mineral  lands  in  Alaska,  or,  sub- 
ject to  the  provisions  of  the  act  of  March  8, 
1922  (42  Stat.  415;  48  U.S.C.  376-377) ,  vacant, 
imappropriated,  and  unreserved  land  in 
Alaska,  that  may  be  valuable  for  coal,  oil  or  gas 
deposits,  to  any  Indian,  Aleut  or  Eskimo  of 
fidl  or  mixed  blood,  who  resides  in  and  is  a 
native  of  Alaska,  and  who  is  the  head  of  a 
family,  or  is  twenty-one  years  of  age;  and  the 
land  so  allotted  shall  be  deemed  the  home- 
stead of  the  allottee  and  his  heirs  in  perpetuity, 
shall  be  inalienable  and  non-taxable  until 
otherwise  jjrovided  by  Congress  .  .  ."' 

The  1906  act  gave  a  preference  in  the  case  of 
occupancy.  It  provided  that: 

Any  person  qualified  for  an  allotment  as  afore- 
said shall  have  the  preference  right  to  secure 
by  allotment  the  non-mineral  land  occupied 
by  him  not  exceeding  one  hundred  and  sixty 
acres. 


*Dep't  Interior,  Report  to  the  Secretary  of  the  Interior 
by  the  Task  Force  on  Alaska  Native  Affairs.  ,59    (1962)  . 

=  34  Stat.  197,  as  amended  70  Stat.  954;  48  U.S.C.  .357, 
357a,  357b  (1958) . 
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By  the  1956  amendment,  occupancy  was  macie  a 
prerequisite  for  all  allotments  under  the  act  in  con- 
nection with  an  amendment  which  permitted  na- 
tives to  sell  the  land  allotted  to  them  with  the 
approval  of  the  Secretary.  As  to  occupancy,  the 
1956  amendment  stipulated  that  : 

No  allotment  shall  be  made  to  any  person 
under  this  act  until  said  person  has  made  proof 
satisfactory  to  the  Secretary  of  the  Interior  of 
substantially  continuous  use  and  occupancy  of 
the  land  for  a  period  of  five  years." 

On  its  face  the  Alaska  Allotment  Act  vests  au- 
thority in  the  Secretary  to  make  allotments  "in  his 
discretion  and  imder  such  rules  as  he  may  pre- 
scribe." This  broad  delegation  suggests  that  Con- 
gress intended  that  the  primary  responsibility  for 
developing  a  program  of  allotments  to  Alaska 
natives  within  the  specific  limitations  of  the  statute 
should  fall  to  the  Secretary.  Although  a  number  of 
specific  limitations  are  set  forth  in  the  statute,  there 
is  no  language  which  expressly  prohibits  the  Secre- 
tary from  giving  consideration  to  the  culture  and 
environment  of  Alaska  natives  in  setting  a  standard 
of  use  and  occupancy  under  the  statute.  Similarly 
there  is  no  express  prohibition  against  granting  in- 
contiguous  forty  acre  tracts  of  land  in  a  single 
allotment  so  long  as  the  total  area  of  the  allotment 
does  not  exceed  one  hundred  and  sixty  acres.  These 
limitations,  if  they  exist,  must  be  inferred  from  the 
language  of  the  statute  by  reason  of  the  relevant 
circiunstances  which  preceded  its  enactment. 


Allotment  of  Tncontigiions  Tracts 

In  1956,  the  Associate  Solicitor  for  Public  Lands 
held  that  the  allotment  right  of  an  Alaska  native 
under  the  Alaska  Allotment  Act  was  limited  to  a 
single  entry  and  that  the  allotment  could  not  em- 
brace a  grant  of  incontiguovis  tracts  of  land.^  In 
reaching  this  conclusion  the  opinion  relies  on  three 
basic  points.  First,  that  the  Alaska  Allotment  Act 
provides  that  land  allotted,  "shall  be  deemed  the 
homestead  of  the  allottee,"  and  that  homestead 
laws  applicable  to  white  settlers  in  Alaska  in  1906 
required  the  land  on  which  a  homestead  entry  was 
made  to  be  located  "in  a  body  in  conformity  to  the 
legal  subdivisions  of  the  public  lands."  Second, 
that  a  similar  conclusion  had  been  reached  under 
the  Indian  Allotment  Act  of  1887  (applicable  to 
Indians  within  the  territory  now  occupied  by  the 


« 70  Stat.  954;  48  U.S.C.  357b   (1958)  . 

'  Solicitor's  Opinion,  M-36352    (June  27,  1956)  . 


*  For  example,  Indian  allotment  acts  passed  in  1898.  1906, 
1919,  and  1920  provided  that  homestead  allotments  should 
be  inalienable  and  non-taxable.  30  Stat.  495,  505-513  (1898)  ; 
34  Stat.  539  (1906);  41  Stat.  16  (1919);  41  Stat.  751,  756 
(1920) . 

"54  F.  ,Supp.  201  (D.C.  Neb.  1944),  affd  149  F.  2d  485 
(8th  Cir.  1945)  . 

"49  Stat.  1542.  as  amended.  50  Stat.  188;  25  U.S.C.  412a 
(1958) . 


contiguous  forty-eight  States)  with  respect  to  the 
allotment  of  incontiguous  tracts  of  ptiblic  domain 
land  and  that  "nothing  in  the  1906  Act  appears  to 
require  a  different  interpretation."  Third,  that  the 
legislative  history  of  the  Alaska  Allotment  Act  ap- 
peared to  contemplate  that  Indians  would  be  al- 
lotted only  one  entry  and  that  "Congress  ap- 
parently sought  to  grant  a  homestead  in  its  ordinary 
ineaning  as  a  single  tract  and  not  a  .series  of  dis- 
connected tracts." 

Where  the  proposed  allotment  is  of  tracts  which 
are  not  related  in  any  sense,  or  where,  his  allotment 
having  once  been  determined,  an  additional  grant 
to  the  same  applicant  is  being  considered,  there  can 
be  no  quarrel  with  the  1956  memorandum.  How- 
ever, a  different  case  is  presented  by  the  single 
allotment  of  several  tracts  of  land  which,  although 
not  physically  connected,  are  related  to  each  other 
by  the  culture  and  environtneirt  of  the  native  appli- 
cant. With  respect  to  this  situation,  the  arguments 
of  the  1956  memorandum  are  not,  in  my  opinion, 
germane. 

The  use  of  the  woid  "homestead"  in  the  Alaska 
statute  is  not  necessarily  indicative  of  an  intention 
to  superimpose  the  requirements  of  the  general 
homestead  laws  on  the  express  requirements  of  the 
.Alaska  Allotment  Act.  Congress  has  frequently  used 
the  word  "homestead"  in  connection  with  the 
allotment  of  land  to  Indians  to  indicate  merely 
that  the  land  allotted  was  to  be  subject  to  special 
status." 

The  case  of  U.S.  v.  Thurston  County  Nebraska,^ 
concerned  the  exemption  from  local  taxation  of 
homesteads  acquired  under  the  act  of  June  20,  1936 
as  amended  by  the  Act  of  May  19,  1937.^"  Among  ,, 
other  points,  the  defendant  contended  that  many  I 
of  the  tracts  involved  in  the  litigation  were  taxable 
by  the  cotinty  in  which  they  were  located  because 
they  could  not  be  regarded  as  "homesteads"  by 
reason  of  various  alleged  defects.  Although  the 
express  requirements  of  the  statute  had  been  met 
in  designating  the  tracts,  it  was  stipulated  that  in 
one  instance  the  exemption  was  claimed  for  sepa- 
rate noncontiguous  tracts  and  that  some  of  the 
claimants  did  not  reside  on  the  land  involved. 
Other  defects  urged  were  non-residency  on  some 
tracts,  more  than  one  claimant  for  some  tracts,  and 
that  some  of  the  tracts  were  unimproved. 
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The  defendant  argued  that,  in  addition  to  ex- 
press requirements  for  the  "homesteads"  specified  in 
the  Act,  there  were  certain  other  characteristics, 
such  as  contiguity,  necessarily  required  by  the  term 
"homestead."  In  disposing  of  this  contention  the 
court  stated: 

Homesteads,  as  they  are  vmderstood  in  our 
modern  American  law,  were  vuiknown  to  the 
common  law.  They  are  creatures  of  statute  and 
of  the  statutes  of  the  several  governmental 
entities  creating  them.  As  such,  subject  only  to 
controUing  constitutional  limitations,  they  may 
be  identified  and  defined  as  the  legislature  may 
determine.  .  .  .  Congress  may,  for  its  purpose, 
give  the  term  its  own  definition,  and  it  has 
clone  that  in  this  instance.  [Listing  the  express 
requirements  of  the  amendment.]  ^' 

Evidence  that  Congress,  at  the  turn  of  the  cen- 
tury, did  not  view  the  use  of  the  word  "homestead" 
as  incompatible  with  allotment  of  incontiguous 
tracts  appears  in  an  Indian  allotment  statute  passed 
in  1904.  The  Act  of  April  21,  1904  provided,  in 
part,  that  certain  land  should  be  reserved  for  the 
use  of  the  Turtle  Mountain  Chippewas  and  that, 

...  It  is  agreed  that  the  United  .States  shall, 
as  soon  as  it  is  convenient,  cause  the  reserved 
land  to  be  surveyed  as  public  lands  are  surveyed, 
for  the  purpose  of  enabling  such  Indians  as 
desire  to  take  homesteads,  and  the  selection 
shall  be  made  so  as  to  include  in  each  case, 
as  far  as  possible,  the  residence  and  improve- 
ments of  the  Indian  making  selections,  giving 
to  each  an  equitable  proportion  of  natural 
advantages,  and  xoiien  it  is  not  practicable  to 
so  apportion  the  entire  homestead  of  land  in 
one  body  it  may  be  set  apart  in  separate  tracts, 
not  less  than  -fO  acres  in  one  tract,  unless  the 
same  shall  abut  a  lake;  but  all  assignments  of 
land  in  severalty  are  to  conform  to  the  Gov- 
ernment's survey,  .  .  .  [Emphasis  supplied]  ^- 


"54  F.  Supp.  201,  210  (D.C.  Neb.  1944),  aff'd  149  F.  2d 
485    (8th  Cir.  1945)  . 

".^.?  Stat.  224  (1904).  In  addition  to  the  Turtle  Mountain 
Chippewa  statute,  several  other  statutes  enacted  during  the 
first  decade  of  the  twentieth  century  suggest  a  single  allot- 
ment of  incontiguous  tracts  of  land.  The  Act  of  March  1, 
1907,  pro\idcd  that  members  of  the  Blackfeet  Tribe  were 
to  be  allotted  40  acres  of  irrigable  land  and  280  acres  of 
additional  land  \aluable  only  for  grazing.    (34  .Stat.   1041-42 

(1907.  The  Act  of  June  28,  1906,  provided  that  all  lands 
belonging  to  the  Osage  tribes  was  to  be  divided  among  the 
members  of  the  tribe  on  the  basis  of  three  rounds  in  which 
each  member  was  to  select  160  acres  of  land  in  each  round. 

(34  Stat.  5.39  1906)  .  A  proviso  adds  "that  all  selections 
herein  provided  for  shall  conform  to  the  existing  public 
surveys   in    tracts   of   not   less    than    forty    acres,    or   a   legal 


As  its  second  point,  the  1956  opinion  relies  on 
an  analogy  drawn  between  the  Indian  Allotment 
Act  of  1887  and  the  Alaska  Allotment  Act. 

However,  the  conclusion  that  the  Indian  in  the 
continental  United  States  was  restricted  to  allot- 
ments of  contiguous  tracts  of  land  under  the  In- 
dian Allotment  of  1887,'-^  turned  on  the  construc- 
tion given  to  an  express  condition  in  the  statute 
that,  an  Indian  was  entitled  to  an  allotment  of 
land  on  which  he  had  made  "settlement."  '"'  By 
way  of  contrast,  "settlement"  is  not  specified  as 
a  requirement  of  the  Alaska  Allotment  Act. 

There  is  no  reason  why  the  two  acts  should  be 
read  iri  pari  materia  to  impose  identical  require- 
ments on  applicants  under  each  statute.  While 
both  are  representative  of  the  method  which  was 
used  to  grant  lands  to  "uncivilized"  persons  in 
the  late  nineteenth  and  early  twentieth  centuries, 
the  specific  requirements  of  the  numerous  allot- 
ment statutes  enacted  during  that  time  vary  ac- 
cording to  the  particular  situations  which  they 
were  intended   to  meet.^* 


subdivision  of  a  less  amount,  designated  a  "lot."  The  re- 
mainder of  the  land  was  to  be  assigned  "as  equally  as 
practicable"  to  each  member. 

13  Where  any  Indian  not  residing  upon  a  reservation  .  .  . 
shall  make  settlement  upon  any  surveyed  or  unsurveyed 
lands  of  the  United  States  not  otherwise  appropriated,  he  or 
she  shall  be  entitled  ...  to  have  the  same  allotted  to  him 
or  her  .  .  .  [Emphasis  added]  24  Stat.  388    (1887)  . 

'" .  .  .  it  must  be  remembered  that  settlement,  by  the 
very  terms  of  the  act,  is  a  prerequisite  to  allotment  under 
section  4  of  the  act  of  February  8,  1887.  It  is  held  that  said 
act  is,  in  its  essential  elements,  a  settlement  law;  and  that 
"to  make  such  act  effective  to  accomplish  the  purpose  in 
view,  it  was  doubtless  intended  it  should  be  administered, 
so  far  as  practicable,  like  any  other  law  based  upon  settle- 
ment." Indian  Lands — Allotments  (8  L.D.  647)  .  Where  the 
evident  purpose  of  the  act  is  considered,  the  tenn  "settle- 
ment" therein,  must  inevitably  be  construed  to  mean  prac- 
tically the  same  as  it  does  under  the  homestead  law,  where 
the  essential  requirement  is  actual  inhabitancy  of  the  land 
to  the  exclusion  of  a  home  elsewhere.  (Instructions  Relative 
to  Indian  Allotments,  .32  L.D.  17.  18-19   (1903)  )  . 

"  Foi  example,  according  to  one  source,  between  1900 
and  1910  o\er  fifty  allotment  acts  were  enacted  by  Congress 
for  the  benefit  of  Indians  in  the  United  States.  Kinney,  A 
Continent  Lost — A  Civilization  Won  24,5-46  n.  47    (1937)  . 

Some  statutes  merely  directed  the  Secretary  of  the  Interior 
to  make  allotments  in  severalty  to  Indians  in  particular 
tribes,  .32  Stat.  744  (1903)  ,  35  Stat.  448  (1908)  .  Others  .set 
out  a  specific  limitation  on  the  amount  of  land  to  be  al- 
lotted, 31  Stat.  766  (1901)  ,  ,32  Stat.  795  (190.3)  ,  33  .Stat.  224 
(1904)  .  33  Stat.  225  (1904)  ,  sometimes  dependent  on  the 
kind  of  land  involved  in  each  allotment,  .36  Stat.  863  (1910)  . 
Qualified  recipients  were  sometimes  the  heads  of  families, 
.32  Stat.  263  (1902)  ,  .sometimes  e\erv  man,  woman  and  child, 
34  Stat.  335  (1906)  ,  and,  in  one  statute,  an  individual  Indian. 
.36  Stat.  533,  534  (1910)  .  Some  of  the  statutes  provided  for 
selection  of  the  land  by  the  Indian,  31  Stat.  766  (1901)  , 
32  Stat.  795  (1903).  Others  provided  that,  if  no  selection 
was  made  by  the  Indian,  a  mandatory  assignment  was  to 
be  made  by  the  Secretary,  31  Stat.  672.  676-80    (1900)  . 
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A  thorough  analysis  of  the  poHcy  behind  the 
use  of  the  method  of  allotment  for  distribution  of 
land  to  Indians  in  the  United  States  demonstrates 
that  this  policy  had  no  necessai7  or  automatic 
application  to  the  allotment  of  land  to  natives  of 
Alaska. 

A  basic  consideration  underlying  the  allocation 
of  land  to  Indians  in  the  United  States  was  the 
belief  that  private,  individual  ownership  was  an 
instrument  of  civilization."  The  desire  of  white 
citizens  in  the  United  States  to  settle  and  use  the 
land  held  by  the  Indian  tribes  also  played  a  great 
part  in  the  adoption  of  the  Indian  allotment  sys- 
tem in  the  United  States.^"  An  accurate,  if  harsh. 


'°In  1876.  Commissioner  of  Iiulian  Affairs  Smith  wrote: 
It  is  doubtful  whether  any  high  degree  of  civilization 
is  possible  without  individual  ownership  of  land.  .  .  . 
No  general  law  exists  which  provides  that  Indians 
shall  select  allotments  in  severalty,  and  it  seems  to  me 
a  matter  of  great  moment  that  provision  should  be 
made  not  only  for  permitting,  but  requiring,  the  head 
of  each  Indian  family,  to  accept  the  allotment  of  a 
reasonable  amount  of  land,  to  be  the  property  of 
himself  and  his  lawful  heirs,  in  lieu  of  any  interest  in 
any  common  tribal  possession.  Such  allotments  should 
be  inalienable  for  at  least  twenty,  perhaps  fifty  years. 
and  if  situated  in  a  permanent  Indian  reservation,  should 
be  transferable  only  among  Indian,s.  (Dep't  Interior, 
Report  of  the  Commissioner  of  Indian  Affairs  in    (1876)  )  . 

In  1877  the  agent  for  the  Yankton  Sioux  wrote: 

As  long  as  Indians  live  in  villages  they  will  retain  many 
of  their  old  and  injurious  habits.  Frequent  feasts,  com- 
munity in  food,  heathen  ceremonies,  and  dances,  con- 
stant visiting — these  will  continue  as  long  as  the  people 
live  together  in  close  neighborhoods  and  villages.  .  .  . 
I  trust  that  before  another  year  is  ended,  they  will 
generally  be  located  upon  individual  lands  of  farms. 
From  that  date  will  begin  their  real  and  permanent 
progress.  (Dep't  Interior,  Report  of  the  Commissioner 
of  Indian  Affairs  75-76    (1877) )  . 

In  1882,  another  agent  wrote: 

The  allotment  of  land  in  severalty  will  go  a  long  way, 
in  my  judgment,  toward  making  these  more  advanced 
tribes  still  nearer  the  happy  goal.  I  do  not  think  that 
the  results  of  labor  ought  to  be  evenly  distributed 
irrespective  of  the  merits  of  individuals,  for  that  would 
discourage  effort;  but  under  the  present  communistic 
state  of  affairs,  such  would  appear  to  be  the  result  of 
the  labor  of  many.  (Dep't  Interior,  Report  of  the  Com- 
missioner of  Indian  Affairs  86   (1882) )  . 

"In  1880,  Secretary  of  the  Interior  Schurz  wrote: 

[Allotment]  will  eventually  open  to  settlement  by  white- 
men  the  large  tracts  of  land  now  belonging  to  the 
reservations,  but  not  used  by  the  Indians.  It  will  thus 
put  the  relations  between  the  Indians  and  their  white 
neighbors  in  the  western  country  upon  a  new  basis, 
by  gradually  doing  away  with  the  system  of  large 
reservations,  which  has  so  frequently  provoked  those 
encroachments  which  in  the  past  have  led  to  so  much 
cruel  injustice  and  so  many  disastrous  collisions.  (Dep't 
Interior,  Report  of  the  Secretary  of  the  Interior  12 
(1880) )  . 

Again  in  1881,  Secretary  Schurz  wrote: 

It  must  be  kept  in  mind  that  the  settlement  of  the 
Indians   in   severalty   is   one  of   these   things   for   which 


measure  of  these  forces  was  presented  in  testimony 
before  Congress  in  1934  by  Professor  D.  S.  Otis, 
of  Columbia  University: 

In  conclusion,  let  it  be  said  that  allotment  was 
first  of  all  a  method  of  destroying  the  reserva- 
tion and  opening  up  Indian  lands;  it  was  sec- 
ondly a  method  of  bringing  security  and  civi- 
lization to  the  Indian.  Philanthropists  and 
landseekers  alike  agreed  on  the  first  purpose, 
while  the  philanthropists  were  alone  in  espous- 
ing the  second.  Considering  the  power  of  these 
landseeking  interests  and  their  support  by  tlte 
friends  of  the  Indian,  one  finds  inescapable 
the  conclusion  that  the  allotment  system  was 
established  as  a  humane  and  progressive 
method  of  making  way  for  "westward  move- 
ment." " 

It  cannot  be  assumed  that  tliese  same  forces 
combined  in  the  same  way  in  Alaska  at  the  turn 
of  the  century  to  produce  an  Alaska  Allotment 
Act  which  should  be  interpreted  by  analogy  with 
the  Indian  Allotment  Act  of  1887. 

First,  there  were,  at  that  time,  no  large  reserva- 
tions which,  with  definite  boundaries,  blocked  the 
development  of  the  railroads.^**  Second,  the  lands 
utilized  by  the  natives  were  not  in  great  demand 
by    white    settlers    as    agricultural    lands.^"    Third, 


the  Indians  and  the  Government  are  not  always  per- 
mitted to  choose  their  own  time.  .  .  .  The  question  is, 
whether  the  Indians  are  to  be  exposed  to  the  danger 
of  hostile  collusions,  and  of  being  robbed  of  their  lands 
in  consequence,  or  whether  they  are  to  be  induced  by 
proper  and  fair  means  to  sell  that  which,  as  long  as 
they  keep  it,  is  of  no  advantage  to  anybody,  but  which, 
as  soon  as  they  part  with  it  for  a  just  compensation, 
will  be  a  great  advantage  to  themselves  and  their 
white  neighbors  alike.  (The  Speeches,  Correspondence, 
and  Political  Papers  of  Carl  Schurz  126  (Bancroft  ed. 
1913))  . 
And,  still  more  bluntly. 

There  is  nothing  more  dangerous  to  an  Indian  reser- 
vation than  a  rich  mine.  But  the  repeated  invasions 
of  the  Indian  Territory,  as  well  as  many  other  similar 
occurrences,  have  shown  clearly  enough  that  the  attrac- 
tion of  good  agricultural  lands  is  apt  to  have  the  same 
effect,  especially  when  great  railroad  enterprises  are 
pushing  in  the  same  direction.  (I.D.  at  142)  . 
'•  Hearing  on  H.R.  7902  before  the  House  Committee  on 
Indian  Affairs,  7M  Cong.  2d  .Sess.  439-40   (1934)  . 

■^With  the  exception  of  the  Act  of  March  3,  1891.  (26 
Stat.,  109.5,  1101),  which  set  apart  the  Annette  Islands  as 
a  reservation  for  the  use  of  the  Metlakahtlans,  a  band  of 
British  Columbia  natives  who  immigrated  into  Alaska  in 
a  body,  and  also  except  the  authorization  given  to  the 
Secretary  of  the  Interior  to  make  reservations  for  landing 
places  for  the  canoes  and  boats  of  the  natives,  Congress 
has  not  created  or  directly  authorized  the  creation  of  reser- 
vations of  any  other  character  for  them.  (Solicitor's  Opinion, 
49  L.D.  592,  594  (1923) ) . 

'"Witten,  Report  of  Alaska,  5-16    (190.3). 
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perhaps  as  a  consequence  of  the  other  two  factors, 
there  was  relatively  little  concern  in  the  nineteenth 
century  with  encouraging  the  Alaska  native  to 
adopt  a  civilized  way  of  life.-" 

Section  8  of  the  Act  of  May  17,  1884,  by  which 
Congress  first  provided  a  civil  government  for  the 
District  of  Alaska,  stipulated. 

That  the  Indians  or  other  persons  in  said  dis- 
trust shall  not  be  disturbed  in  the  possession 
of  any  lands  actually  in  their  use  and  occupa- 
tion or  now  claimed  by  them  but  the  terms 
under  which  such  persons  may  accjuire  title  to 
such  lands  is  reserved  for  future  legislation 
by  Congress.-^ 

In  ref)orting  on  the  bill  the  Senate  Committee 
noted  the  state  of  flux  which  surrovmded  land  de- 
velopment in  Alaska  and  recommended  that  the 
general  land  laws  not  be  made  applicable  to  the 
Territory  of  Alaska.  In  support  of  this  decision 
the  Committee  stated: 

Another  reason  against  present  action  upon 
this  subject  is  foimd  in  the  fact  that  the  rights 
of  the  Indians  to  the  land,  or  some  necessary 
part  of  it,  have  not  yet  been  the  subject  of 
negotiation  or  inquiry.  It  would  be  obviously 
unjust  to  thiow  ithe  whole  district  open  to 
settlement  imder  our  land  laws  until  we  are 
advised  what  just  claim  the  Indians  may  have 
upon  the  land,  or,  if  such  a  claim  is  not  al- 
lowed, upon  the  beneficence  of  the  Govern- 
ment.^^ 

In  1891  Congress  extended  the  townsite  laws 
to  the  Territory  of  Alaska  while  continuing  to 
protect,  with  language  similar  to  that  of  the  1884 


'*' Article  III  of  the  Treaty  under  which  Alaska  was  ceded 
to  the  United  States  [in  1867]  15  Stat.,  539)  ,  conferred 
citizenship  on  all  the  inhabitants  of  the  ceded  tenitoi7 
"with  the  exception  of  the  uncivilized  tribes"  therein,  and 
declared  that  they  "will  be  subject  to  such  laws  and  regula- 
tions as  the  United  States  may,  from  time  to  time,  adopt 
in  regard  to  the  aboriginal  tribes  of  that  country." 

In  the  beginning,  and  for  a  long  time  after  the  cession 
of  this  Territory  Congress  took  no  particular  notice  of 
these  natives;  has  never  undertaken  to  hamper  their  indi- 
vidual movements;  confine  them  to  a  locality  or  reservation, 
or  to  place  them  under  the  immediate  control  of  its  officers, 
as  has  been  the  case  with  the  American  Indians;  and  no 
Sf>ecial  provision  was  made  for  their  support  and  education 
until  comparatively  recently.  And  in  the  earlier  days  it  was 
repeatedly  held  by  the  courts  and  the  Attorney  General  that 
these  natives  did  not  bear  the  same  relation  to  our  Govern- 
ment, in  many  respects,  that  was  borne  by  the  American 
Indians.  [Citation  omitted.]  (Solicitor's  Opinion,  49  L.D. 
592,  .593-94    (1923) ) . 

^23  Stat.  24,  26  (1884). 

-S.  Rep.  No.  3,  48th  Cong.  2d  Sess.  2    (1883)  . 


act,  the  lands  used  and  occupied  by  Alaska  na- 
tives.-' This  same  language  was  repeated  in  1900 
in  an  act  making  further  provision  for  the  civil 
government  of  Alaska.-* 

Departmental  decisions  prior  to  1900  had  main- 
tained that  the  land  preserved  for  the  natives  was 
not  restricted  to  that  on  which  they  actually  re- 
sided. Access  to  water  supphes,  river  harbors  and 
the  use  of  trails  was  also  protected.-"^ 

In  1902,  the  breadth  of  the  prohibition  received 
judicial  recognition  from  the  Circuit  Coiut  of  Ap- 
peals, Ninth  Circuit: 

The  prohibition  contained  in  the  Act  of  1884 
against  the  disturbance  of  the  use  or  possession 
of  any  Indian  or  other  person  of  any  land  in 
Alaska  claimed  by  them  is  sufficiently  general 
and  comprehensive  to  include  tide  lands  as 
well  as  lands  above  high-water  mark.  Nor  is 
it  surprising  that  Congress,  in  first  dealing  with 
the  then  sparsely  settled  country,  was  disposed 
to  protect  its  few  inhabitants  in  the  possession 
of  lands,  of  whatever  character,  by  means  of 
which  they  eked  out  their  hard  and  precarious 
existence.  The  fact  that  at  that  time  the  In- 
dians and  other  occupants  of  the  country 
largely  made  their  living  by  fishing  was  no 
doubt  well  known  to  the  legislative  branch 
of  the  government,  as  well  as  the  fact  that 
that  business,  if  conducted  on  any  substantial 
scale,  necessitated  the  use  of  parts  of  the  tide 
flats  in  the  putting  out  and  hauling  in  of  the 
necessary  seines.  Congress  saw  proper  to  pro- 
tect by  its  Act  of  1884  the  possession  and  use 
by  these  Indians  and  other  persons  of  any  and 
all  lands  in  Alaska  against  intrusion  by  third 
persons,  and  so  far  has  never  deemed  it  wise 
to  otherwise  provide.^® 

In  1904,  the  District  Court  in  Alaska  also  stressed 
the  importance  of  interpreting  the  1884  statute 
according  to  the  natives'  normal   way  of  life. 

It  is  well  known  that  the  native  Indians  of 
this  country  by  their  particular  habits  live 
in  villages  here  and  there,  in  some  of  which 
they  remain  most  of  the  year  and  in   others 


-■26  Stat.  1095,  1110    (1891)  . 

-'31  Stat.  321,  3.30   (1900)  . 

-'-Fort  Alexander  Fishing  Station,  23  L.D.  335.  337  (1896) 
(only  available  water  supply)  ;  Benjamin  Arnold,  24  L.D. 
312,  313-14  (1897)  (water  supply  necessary  for  domestic 
use  and  consumption)  ;  Louis  Grcenbaum,  26  L.D.  512,  513- 
15  (1897)  (free  and  unrestricted  access  to  a  river  harbor  by 
means  of  a  trail  or  narrow  roadway  which  led  from  the 
village)  ;  Point  Roberts  Canning  Co.,  26  L.D.  517.  519 
(1808)     (fresh  water  privileges)  . 

"^Herkinan  v.  Sutler,  119  Fed.  83,  88-89    (8th  Cir.   1902). 
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during  certain  summer  months;  that  while 
their  habits  are  somewhat  migratory,  they 
have  well-settled  places  of  abode,  and  these 
usually  are  not  abandoned,  though  they  may 
vacate  them  for  a  few  months  at  a  time.  The 
history  of  the  habits  of  these  people  is  well 
understood. =' 

As  a  consequence  of  the  legislation  and  decisions 
noted  above,  the  position  of  the  Alaska  native  with 
regard  to  his  use  and  occupancy  of  the  land  may 
be  thus  summarized:  subject  to  the  further  action 
of  Congiess,  the  Alaska  native  was  protected  in 
his  possession  of  the  land  within  the  territory. 
The  courts  and  the  Department  of  the  Interior 
had  placed  a  broad  construction  on  these  terms. 
Protection  of  "occupancy"  in  the  sense  that  it  was 
made  applicable  to  uncivilized  native  groups  in- 
cluded, not  only  village  lands,  but,  as  well,  the 
lands  utilized  for  fishing,  hunting,  and  like  pur- 
poses. 

It  is  this  special  and  particular  context  of 
philosophy,  policy  and  law,  rather  than  that  re- 
flected in  the  enactment  of  allotment  statutes  ap- 
plicable to  the  United  States,  which  should  govern 
the  interpretation  of  the  Alaskan  statute. 

The  third  point  made  in  the  1956  opinion  of 
the  Associate  Solicitor  is  that  the  legislative  his- 
tory of  the  Alaska  Allotment  Act  demonstrates  an 
intent  to  confine  allotments  of  land  to  single 
tracts  of  land.  The  opinion  relies  solely  on  lan- 
guage from  the  report  of  the  House  Committee  in 
favor  of  the  proposed  legislation. 

The  necessity  for  this  legislation  arises  from 
the  fact  that  Indians  in  Alaska  are  not  con- 
fined to  reservations  as  they  are  in  the  several 
States  and  Territories  of  the  United  States,  but 
they  live  in  villages  and  small  settlements  along 
the  streams  where  they  have  their  little  homes 
upon  the  land  to  which  they  have  no  title,  nor 
can  they  obtain  a  title  under  existing  laws.  It 
does  not  signify  that  because  an  Alaskan  Indian 
has  lived  for  many  years  in  the  same  hut 
and  reared  a  family  there  that  he  is  to  con- 
tinue in  peaceable  possession  of  what  he  has 
always  regarded  his  home.  Some  one  who  re- 
gards that  particular  spvot  as  a  desirable  loca- 
tion for  a  home  can  file  upon  it  for  a  home- 
stead, and  the  Indian  or  Eskimo,  as  the  case 
may  be,  is  forced  to  move  and  give  way  to 
his  white  brother.-** 

While  this  report  indicated  a  concern  with  the 
protection  of  the  homes  of  the  Alaska  Indians  in 

■"Johnson  v.  Pacific  Coast  S.S.  Co..  2  Alaska  224    (1904). 
^H.R.  Rep.  No.  3295,  59th  Cong.  1st  Scss.    (1906)  . 


the  sense  of  protecting  the  particular  houses  in 
which  they  live,  it  does  not  follow  from  this  con- 
clusion that  Congress  chose  a  means  to  remedy 
this  situation  which  limited  the  Secretary  to  the 
allotment  of  land  on  which  the  applicant  had 
constructed  his  permanent  house.  By  its  terms,  the 
1906  act  was  clearly  broader  than  tliis  in  scope. 
Not  until  1956  was  "occupancy"  of  any  kind  made 
a  condition  of  the  statute  for  the  granting  of  an 
allotment  by  the  Secretary. 

In  addition,  a  full  exploration  of  the  legislative 
history  of  the  Alaska  Allotment  Act  discloses  that 
the  Committee  report  represented  only  a  frag- 
ment of  the  material  which  was  before  Congress 
when  it  enacted  the  Alaska  statute.  The  scope  of 
this  additional  material  suggests  that  the  Commit- 
tee report  should  be  understood  to  have  provided 
merely  a  dramatic  example  of  the  evil  which  the 
legislation  was  intended  to  cure,  rather  than  a 
definitive  and  limiting  explanation  of  its  purpose. 

In  January  of  1905  President  Roosevelt  trans- 
mitted to  the  Senate  and  the  House  of  Repre- 
sentatives a  report  on  the  conditions  and  needs 
of  the  natives  of  Alaska  made  by  a  retired  Navy 
Lieutenant,  G.  T.  Emmons,  and  requested  legisla- 
tion along  the  lines  advocated  in  the  report.-" 
The  report  was  referred  to  the  Senate  Committee 
on  Public  Lands  and,  several  months  later.  Senator 
Nelson,  Chairman  of  the  Committee,  submitted  the 
report  to  the  Department  of  the  Interior  along 
with  a  request  for  a  "code  of  laws"  to  include, 
particularly,  a  provision  permitting  Alaskan  na- 
tives to  secure  allotments  or  title  to  the  small  tracts 
of   land    which   they    occupied    and    needed.''" 

In  the  Department,  proposed  legislation  and  a 
report  to  the  Secretary  of  the  Interior  was  pre- 
pared by  the  General  Land  Office  and  transmitted 
to  the  Committee  in  January,  1906."  The  pro- 
posed legislation  was  apparently  designed  to  ex- 
tend to  the  natives  of  Alaska  the  rights,  privileges 
and  benefits  conferred  by  the  public  land  laws 
upon  citizens  of  the  United  States,''-  rather  than 
to  provide  the  Alaska  natives  with  a  system  of 
allotment,  but  the  material  submitted  bore  di- 
rectly on  both  forms  of  land  disposition. 

The  basic  point  made  by  the  General  Land 
Office   was  that    the    Alaska   native's    right    tO'   ac- 


-■»,S.  Doc.  No.   106,  58th  Cong.  M  Sess.    (1905). 

™  Letter  fiom  Senator  Nelson  to  Secretary  of  the  Interior, 
quoted  in  S.  Doc.  No.  101,  59th  Cong.  1st  ,Sess.    (1906). 

■■■'S.  Doc.  No.  101,  59th  Cong.  1st  Sess.    (1906). 

"^A  copy  of  the  proposed  bill  is  not  available.  However, 
the  letter  which  transmitted  the  proposed  bill  from  the 
Department  of  the  Interior  to  Senator  Nelson,  refers  to 
the  bill  as  "extending  to  the  natives  of  Alaska  the  rights, 
privileges,  and  benefits  conferred  by  the  public  land  laws 
upon  citizens  of  the  United  States".  S.  Doc.  No.  101,  59th 
Cong.  1st  Sess.    (1906). 
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quire  and  hold  property  was  severely  and  in- 
equitably limited.  Except  for  qualification  under 
the  townsite  law,  there  was  no  means  by  which 
he  could  acquire  title  to  land  because  he  was  not 
eligible  for  citizenship  under  existing  law  and 
was  not  an  "Indian"  in  the  sense  required  by  the 
Indian  Allotment  Act  of  1887.  His  property  right 
was,  except  for  die  townsite  law,  limited  to  un- 
disturbed possession. 

In  addition  to  referring  to  the  Emmons  report, 
the  General  Land  Office  included  a  report  on  the 
condition  of  the  Alaska  natives  by  J.  W.  Witten, 
a  law  clerk  in  the  General  Land  Office  who  had 
been  detailed  on  a  tour  of  inspection  in  Alaska 
in  1903.^^  The  Witten  report  was  transmitted  to 
Congress  as  a  part  of  the  Departmental  response 
to  Senator  Nelson.  These  reports  apparently 
formed  the  basic  core  of  information  before  Chair- 
man Nelson  and  the  Senate  Committee  at  the 
time  that  the  Senator  introduced  S.  5537,  the 
Alaska  Allotment  Act,  which  was  amended  in  the 
Senate  Committee,  passed  as  amended  by  the 
Senate,  and  enacted  into  law  four  months  after 
the  original  bill  had  been  submitted  by  the  Gen- 
eral Land  Office. 

On  exammation  of  the  Witten  and  Emmons  re- 
ports three  points  are  clear.  First,  it  was  recog- 
nized by  both  reports  that  the  condition  of  Alaska 
natives  and  Indians  differed  greatly  according  to 
their  cultural  group  and  the  area  of  Alaska  in 
which  they  lived.  The  ability  of  the  natives  to 
adapt  to  the  new  civilization  ranged  from  that 
of  the  Thlingits,  Haidas  and  Tsimsheans  of  south- 
eastern Alaska  who  were,  according  to  Emmons, 
"an  independent,  self-supporting  popidation,  fully 
capable  of  rendering  such  labor  as  the  conditions 
of  the  country  demanded,"  ^*  to  that  of  the  Copper 
River  Indians  who  were  scattered,  disease-ridden 
and  near  starvation  as  a  consequence  of  the  in- 
vasion of  the  new  civilization. ^^ 

Second,  it  was  recognized  by  both  reports  that 
many  of  the  Indians  and  natives  lived  semi-nomadic 
lives  or  had  more  than  one  homesite  which  they 
considered  their  own.  To  the  north  of  Bristol  Bay, 
Emmons  reported  that  the  natives  "lived  in  small 
commimities  at  many  points,  and  might  be  said 
to  be  semi-nomadic,  as  they  have  to  change  their 
homes  to  keep  pace  with  the  movements  of  their 
food  supply."  ""■'  Speaking  of  other  groups  of  natives, 
Witten  stated  that: 

They  all  live  in  villages  along  the  rivers  or 
coasts,  usually  each  home  fronting  upon   the    v 


="  Witten,  Report  of  Alaska   (1903)  . 

'"S.  Doc.  No.  106,  58th  Cong.  3d  Sess.   (1906)  . 

=5  Id.  at  9. 

''Id.  at  7. 


water  to  afford  convenient  canoe  landings. 
Many  of  them  also  have  additional  homes  at 
their  fishing  and  hunting  grounds,  to  which 
they  move  their  families  during  the  hunting 
and  fishing  seasons.  A  native  village  may  have 
several  hundred  inhabitants  at  Christmas  and 
be  entirely  deserted  in  May.  When  the  fishing 
season  arrives  they  lock  their  j>ermanent  homes 
and  are  off  for  the  temporary  ones.  It  is  curious 
but  not  unconunon  to  see  these  entirely  de- 
serted villages,  and  so  little  do  they  fear  theft 
that  nearly  all  their  household  goods  are  left 
behind  when  they  go  on  these  trips.'" 

Speaking  of  the  Metlakahtla,  Witten  continued: 

It  is  the  custom  of  these  people— in  fact,  of 
all  native  Alaskans,  as  we  have  seen— to  lock 
up  their  winter  or  permanent  homes,  and  go 
abroad  with  their  families  to  their  fishing 
grounds,  or  to  any  other  locality  in  which  they 
may  be  employed,  for  the  summer.'^ 

Third,  both  reports  indicated  expressly  that 
there  was  no  single  plan  for  giving  land  to  the 
Alaska  natives  which  would  provide  a  satisfactory 
means  of  meeting  the  differing  needs  of  each  group. 
The  Emmons  report  opened  with  the  point  that: 

.  .  .  the  native  people  of  Alaska,  comprising 
four  ethnic  stocks,  living  under  varied  condi- 
tions of  coimtry,  climate,  pursuits,  and  food 
supply,  differ  essentially  from  one  another,  and 
consequently  demand  somewhat  different 
treatment,    according    to    their    several    needs 


The  Witten  rejx)rt  included  a  number  of  plans 
put  forward  by  notable  residents  of  Alaska  for  the 
disposition  of  land  to  Alaskan  natives.  The  Hon. 
M.  C.  Brown,  Judge  of  the  first  division  of  the 
United  States  District  Court  of  Alaska  com- 
mented: 

In  my  opinion  extending  the  rights  now 
enjoyed  by  white  citizens,  under  the  public- 
land  laws,  would  not  be  the  best  policy.  The 
experience  of  Father  Duncan  upon  Metlak- 
ahtla Island  seems  to  indicate  that  the  only 
way  of  benefiting  these  Indians  is  to  sever 
them  as  much  as  possible  from  connection  with 
the  white  population  of  the  country,  and  to 
set  aside  certain   portions  of  the  country,  or 


">'  Witten,  Report  of  Alaska  24-25   (1903)  . 
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certain  lands  or  islands,  where  they  may  take 
their  lands  in  severalty  and  have  absolute 
ownership  of  the  same.  .  .  .  The  Indians  of 
Alaska  are  prone  to  live  in  villages,  and  while 
they  can  go  out  from  these  villages  and  hunt 
and  fish  during  certain  seasons  of  the  year  they 
return  to  them  again  for  their  recreation  and 
such  comforts  of  home  as  they  enjoy  or  ap- 
preciate. For  this  reason  I  would  suggest  that 
lands  be  set  apart  to  them  where  they  may 
have  their  villages  and  homes  with  absolute 
property  rights  therein;  where  they  may  take 
such  homesteads  and  land  outside  of  their 
village  as  they  may  desire,  having  them  accu- 
rately surveyed  and  set  apart  in  severalty  to 
each  of  them  or  each  of  the  males.*" 

Reverend  Corser,  a  missionary  at  Wrangell,  com- 
mented: 

It  is  the  desire  of  each  family  to  have  a  home 
of  their  own,  but  they  know  little  of  the  Anglo- 
Saxon's  idea  of  home  life.  Most  of  them  have 
fishing  and  hunting  houses  where  they  pass 
about  three  months  of  the  year.  .  .  .  The 
granting  of  320  acres  of  land  to  each  Indian, 
not  to  be  sold  by  them  under  ten  years,  would 
help  them.  Their  rights  on  their  hunting  and 
fishing  ground  should  be  protected.  They 
should  be  given  the  same  rights  to  locate  land 
and  mineral  claims  that  are  now  enjoyed  by 
the  whites.*' 

Read  in  the  context  of  these  reports  it  is  ap- 
parent that  the  legislation  proposed  by  Senator 
Nelson  and  examined  by  his  committee  was  de- 
signed to  authorize  the  Secretary  to  develop  a  pro- 
gram for  the  allotment  of  land  to  the  natives  of 
Alaska  according  to  the  particular  needs  of  each 
group. 

The  express  limitations  of  the  statute  fall  into 
two  classes:  first,  the  kind  and  amount  of  land  to 
be  allotted,  and,  second,  the  class  of  recipients  who 
may  become  eligible  to  receive  it.  No  limitation, 
except  for  the  protection  of  the  preference  right, 
relates  to  the  utilization  of  the  land  by  the  appli- 
cant as  a  precondition  to  the  allotment. 

Essentially,  a  prohibition  against  the  allotment 
of  incontiguous  tracts,  if  it  were  read  into  the 
statute  through  an  examination  of  the  legislative 
history,  woidd  be  based  on  the  assimiption  that 
applicants  were  required  to  build  their  "little 
homes"  on  the  land  for  which  they  applied  as  a 
precondition  to  the  allotment.  This  is  a  precondi- 


tion of  land  utilization  by  the  applicant  which  is 
entirely  foreign  to  the  express  limitations  in  the 
statute  and  is  not  warranted  by  the  legislative  his- 
tory. Rather,  the  historical  and  legislative  mate- 
rials out  of  which  the  statute  emerged  impel  the 
conclusion  that  the  Secretary  is  authorized  to  make 
single  allotments  of  incontiguous  tracts  of  land 
which  taken  as  a  whole,  com|X)se  the  single  unit 
which   is  the  actual   home  of  the  applicant. 


II 


Nathie  Custom,  Climate  and  Cliaractey  of  the  Land,  \ 
and  Seasonability  of  Occupancy 

Under  the  1906  Act,  consideration  of  the  mean- 
ing of  the  term  "occupied"  was  limited  to  situa- 
tions where  an  Alaskan  native  claimed  a  prefer- 
ence right  to  an  allotment  of  land  "occupied"  by 
him.  It  can  hardly  be  disputed  that  the  Secretary 
was  authorized  to  consider  native  custom  and 
mode  of  living,  climate  and  character  of  the  land 
applied  for  and  customary  seasonability  of  occu- 
pancy in  allotting  land  under  this  act  where  no 
claim  of  a  preference  right  was  involved.  The 
statute  is  silent  with  respect  to  any  precondition 
of  land  use.  The  Secretary  was  expressly  author- 
ized to  allot  lands  "imder  such  rules  as  he  may 
prescribe."  The  many  specific  plans  before  Con- 
gress as  part  of  the  legislative  history  of  the  act 
show  that  this  was  no  empty  delegation,  but  an 
authorization  to  develop  and  implement  a  program 
for  the  allotment  of  land  to  Alaskan  natives  that 
would  meet  the  multiple  needs  of  that  group. 

The  limitation  on  this  authority  occurred,  if  at 
all,  as  a  result  of  the  1956  amendment  to  the  act 
which  expressly  required  the  applicant  to  make 
proof  satisfactory  to  the  Secretary  of  the  Inte- 
rior of  substantially  continuous  use  and  occupancy 
of  the  land  for  a  period  of  five  years  in  order  to 
obtain  an  allotment.  A  primary  purpose  of  the  1956 
amendment  was  to  jjermit  the  allottees  to  alienate 
their  lands.*-  To  prevent  natives  from  obtaining 
allotments  for  the  purpose  of  selling  the  allotted 
land,  Congress  enacted  into  law  "the  substance 
of  the  Department's  present  regulations  on  the 
subject,"  of  use  and  occupancy. ^^  In  addition  to 
other  portions  of  the  regulations  relating  to  the 
allotment  of  lands  in  national  forests,  this  legisla- 
tive enactment  included  the  first  sentence  of  that 
portion  of  the  then  existing  regulations  which 
stated  that: 

An   allotment   application    will    not   be   ap- 
proved until  the  applicant  has  made  satisfac- 


«  Witten,  Report  of  Alaska  46-47   (1903)  . 
"  Id.  at  49. 
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tory  proof  of  five  years'  use  and  occupancy  of 
the  land  as  an  allotment.  Such  proof  must  be 
made  in  triplicate,  corroborated  by  the  state- 
ments of  two  persons  having  knowledge  of  the 
facts,  and  it  should  be  filed  in  the  land  office. 
It  must  be  signed  by  the  applicant  but  need 
not  be  sworn  to.  The  showing  of  5  years'  use 
and  occupancy  may  be  submitted  with  the 
application  for  allotment  if  the  applicant  has 
then  used  or  occupied  the  land  for  5  years,  or 
at  any  time  after  the  filing  of  the  application 
when  the  required  showing  can  be  made.  The 
proof  should  give  the  name  of  the  applicant, 
identify  the  application  on  which  it  is  based, 
and  approximately  describe  the  land  involved. 
It  should  show  the  periods  each  year  appli- 
cant has  resided  on  the  land;  the  amount  of 
the  land  cultivated  each  year  to  garden  or 
other  crops;  the  amount  of  crops  harvested 
each  year;  the  number  and  kinds  of  domestic 
animals  kept  on  the  land  by  the  applicant  and 
the  years  they  were  kept  there;  the  character 
and  value  of  the  improvements  made  by  the 
applicant  and  when  they  were  made,  and  the 
use  if  any  to  which  the  land  has  been  put 
for  fishing  or   trapping.''^ 

To  the  first  sentence  of  this  section  Congress 
added  the  modification  that  the  use  and  occupancy 
should  be  "substantially  continuous."  The  letter  of 
transmittal  from  the  Assistant  Secretary  of  the 
Interior  suggests  this  modification  with  the  com- 
ment that:  "The  5-year  occupancy  provision  should 
indicate  that  the  occupancy  must  be  substantially 
continuous  and  does  not  include  only  intermittent 
use."  ^ '  In  addition,  the  term  "satisfactory  proof" 
in  the  regulations  was  changed  to  the  term  "proof 
satisfactory   to   the  Secretary"   in  the   amendment. 

The  effect  of  this  enactment  of  Departmental 
regulations  was  to  make  mandatory  under  the 
statute  the  determination  of  use  and  occupancy 
which,  prior  to  the  1956  amendment,  had  been  dis- 
cretionary under  the  statute  except  where  the  claim 
of  a  preference  right  was  involved.  The  amend- 
ment did  not  bind  the  Department  to  the  ex- 
clusive consideration  of  the  specific  elements  of 
proof  which  were  listed  in  the  current  regulation 
but  which  were  not  made  a  part  of  the  amendment. 
Not  only  did  the  amendment  provide  that  proof 
should  be  satisfactory  to  the  Secretary,  but  the 
Secretary  retained  his  basic  res|X)nsibility  under  the 
statute    for   developing   and   implementing   a    pro- 


gram   for   the   allotment  of   land    to   the  qualified 
applicant. 

A  determination  of  use  and  occupancy  which  is 
based  on  the  applicant's  reasonable  and  substan- 
tially continuous  use  of  the  land  for  which  he 
applies,  consistent  with  his  mode  of  life  and  the 
character  of  the  land  and  climate  furthers  the  basic 
purf>ose  of  the  1906  act.  At  the  same  time,  this  in- 
terpretation affords  the  protection  against  specula- 
tive attempts  to  obtain  allotments  of  land  tor  the 
purf)ose  of  sale  which  was  the  reason  for  the 
insertion  of  the  language  in  the  1956  amendment. 

Previous  Departmental  decisions  support  an  in- 
terpretation of  use  and  occiqjancy  which  j>ermits 
the  Secretary  to  consider  the  applicant's  mode  of 
life  and  the  character  of  the  land  and  climate 
while  setting  out  other  limitations  on  the  meaning 
of  this  term  which  are  applicable  to  the  1956 
amendment. 

Historically,  the  phrase  "use  and  occupancy" 
has  its  roots  in  the  recurring  reservation  of  lands 
in  the  "use  and  occupation"  of  the  Alaska  natives 
for  their  peaceful  jx)Ssession  under  the  various 
"civil  government"  acts,  supra.  Early  Departmental 
and  judicial  decisions,  supra,  construed  the  phra.se 
Ijroadly  to  protect  the  natives  in  their  existing  way 
of  life. 

In  Frauk  St.  Claii  '"'■  and  Frank  St.  Clair  (on 
petition)*^  decided  in  1929  and  1930,  the  Depart- 
ment made  its  first  formal  determination  of  the 
meaning  of  "occupancy"  as  used  in  the  Alaska 
Allotment  Act.  The  St.  Clair  cases  involved  an 
Alaska  Indian  who  made  application  for  a  one- 
hundred  and  sixty  acre  allotment,  claiming  that 
he  had  established  a  preference  right  to  land  which 
had  subsequently  been  withdrawn  as  part  of  a  na- 
tional forest.  An  inspection  of  the  land  showed  that 
the  Indian  had  used  it  as  a  home  site  and  as  a 
base  for  fishing  o}5erations  at  certain  times  during 
the  year.  The  General  Land  Office  recommended 
approval  of  the  allotment  but  sought  to  restrict  it 
to  an  area  of  9.3  acres  because  this  amount  ap- 
peared sufficient  for  the  use  to  which  the  applicant 
intended   to  put  the  land. 

On  appeal,  the  Department  first  approved  the 
full  one-hundred  and  sixty  acres  and  then,  in  a 
second  opinion,  Frank  St.  Clair  (on  petition),  nded 
that  the  smaller  allotment  was  sufficient  where  the 
land  was  to  be  used  solely  for  fishing  purposes. 
Both  opinions  affirmed  the  rule  that  occupancy  of 
the  land  need  not  be  continuous  and  that  resi- 
dence on  the  land  was  not  required  to  the  ex- 
clusion of  a  home  elsewhere. 


"  19    Fed.    Reg.    8860     (1954)      (superseded    December    6, 
1958) ) . 

'■•H.R.  Rep.  No.  2534,  84  Cong.  2d  Sess.  5   (1956)  . 


'"52  L.D.  597   (1929). 
'•5.3  I.D.  194   (1930). 
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The  first  opinion  declared  its  holding  in  these 
terms  ^"^  and  the  second  opinion  noted  specifically 
that  the  applicant  had  used  the  land  exclusively 
for  fishing  purposes  at  certain  times  during  the 
year  and  that  none  ot  the  land  had  been  cidti- 
vated.*^ 

The  first  of  the  St.  Clair  opinions  also  drew 
attention  to  the  permissibility  of  interpreting 
"occupancy"  under  the  1906  act  according  to  the 
culture  and  environment  of  the  native  applicant 
by  referring  to  an  analogous  instance  of  interpreta- 
tion under  the  Indian  Allotment  Act  of  1887.°" 
Although  the  requirement  of  "settlement"  under 
that  act  differed  on  the  side  of  strictness  from  the 
requirement  of  "occupancy"  under  the  Alaska  Al- 
lotment Act,  early  departmental  regulations, 
quoted  in  the  St.  Clair  opinion,  demonstrated  the 
possibility  of  this  interpretation: 

The  nature,  character,  and  extent  of  the  set- 
tlement, as  well  as  the  manner  in  which  per- 
formed, must  be  fully  set  forth  in  the  allotment 
application.  In  examining  the  acts  of  settle- 
ment and  determining  the  intention  and  good 
faith  of  an  Indian  applicant,  due  and  reason- 
able consideration  should  be  given  to  the 
habits,  customs,  and  nomadic  instincts  of  the 
race,  as  well  as  to  the  character  of  land  taken 
in   allotment. 

While  the  act  contains  no  specific  requirements 
as  to  what  shall  constitute  settlement,  it  is 
evident  that  the  Indian  must  definitely  assert 
a  claim  to  the  land  based  upon  the  reasonable 
use  or  occupation  thereof  consistent  with  his 
mode  of  life  and  the  character  of  the  land  and 
climate."'^ 

The  .S7.  Clair  opinions  invested  the  term  "occu- 
pancy" with  the  historical  standard  of  protection 
for  Alaska  natives  in  their  use  and  occupancy  of 
land  which  was  afforded  them  under  the  laws  and 
decisions  effective  prior  to  the  passage  of  the  Allot- 
ment Act  in  1906.  But  the  practical  effect  of  the 
second  decision  was  also  to  narrow  an  allotment  of 
160  acres  to  an  allotment  of  a  much  smaller  tract. 
Plainly,  the  second  decision  warned  that  the  actual 
use  and  occupancy  of  a  portion  of  the  tract  did  not 
automatically  create  a  preference  right  to  the  allot- 
ment of  the  full  160  acres,  at  least  where  a  lesser 
amount  was,  in  the  opinion  of  the  Secretary,  suffi- 
cient for  the  use  to  which  the  applicant  was  put- 
ting the  land. 


In  I960,  in  Herbert  H.  Hihctier/-  the  Depart- 
ment considered  the  meaning  of  the  word  "occu- 
pancy" as  it  has  been  used  in  the  Alaska  Allotment 
Act  and  in  section  67.11  of  regulations  in  existence 
under  the  statute  prior  to  the  1956  amendment: 
"lands  occupied  by  Indians  or  Eskimos  in  good 
faith  are  not  subject  to  entry  or  appropriation  by 
others."  ■'■'  The  opinion  concluded  that: 

Occupancy  implies  some  substantial  actual 
possession  and  use  of  land,  at  least  potentially 
exclusive  of  others,  such  as  necessarily  results 
from  residence  on  or  cultivation  of  land. 
[Footnote  omitted.]  Such  slight  and  sporadic 
use  of  land  as  shown  by  the  allotment  appli- 
cant's storing  a  boat  thereon  is  neither  ex- 
clusive nor  substantial,  and,  by  itself,  amounts 
to  actual  occupancy  of  no  longer  an  area  than 
is  required  for  depositing  a  boat  (about  15  feet 
long)    on  tlie  ground.''^ 

The  requirement  of  substantial  actual  possession 
and  use  of  land,  at  least  potentially  exclusive  of 
others,  has  been  established  by  judicial  authority 
in  the  lower  courts  with  respect  to  other  legislation 
applicable  to  Alaska.  In  addition  to  United  States 
v.  10.95  Acres  of  Land  in  Jnneaii/'''  cited  in  the 
Hilscher  opinion,  this  interpretation  of  "occu- 
pancy" is  siqjported  by  two  later  District  Coiut 
cases.'''  However,  the  reference  to  residence  and 
cultivation  in  the  Hilscher  opinion,  if  that  refer- 
ence was  intended  to  imply  that  other  instances  of 
occiqjancy  engendered  by  the  native  according  to 
his  natural  culture  and  environment  would  be 
inadequate  to  show  substantial  actual  possession 
and  use  of  the  land,  must  be  restricted  to  the  inter- 
pretation of  existing  regulations.  In  view  of  the 
history  of  the  Alaska  Allotment  Act  and  the  inter- 
pretation of  the  term  "occupancy"  made  in  earlier 
decisions,  supra,  there  is  no  justification  for  treat- 
ing the  reference  to  residence  and  cidtivation  in 
the  Hilscher  opinion  as  disclosing  a  limitation  on 
the  authority  of  the  Secretary  which  would  prevent 
him  from  promulgating  regulations,  such  as  those 
considered  in  this  memorandum,  that  evidence  a 
broader  policy. 

In  summary,  the  Secretary  is  authorized  to  pro- 
mulgate regulations  which  provide  for  a  determina- 
tion of  "use  and  occupancy"  of  the  land  according 
to  the  natives'  mode  of  life  and  the  climate  and 


^"52  L.D.  597,  601    (1929)  , 
"53  I.D.  194    (1930)  . 
="52  L.D.  597,  601    (1929). 
■152  L.D.  383  386   (1929)  . 


■■-67  LD.  410    (1960)  . 

"■'•43  CFR  67.11. 

^'67  LD.  410,  416    (1960)  . 

■■"■  75  F.  Siipp.  841    (3d  Div.  Alaska  1948)  . 

•'■'  United  States  v.  Libby,  McNeil  &  Libby,  l07  F.  Siipp. 
697.  701  (1st  Div.  Alaska,  1952)  ;  United  States  v.  Alaska, 
201   F.  Siipp.  796.  799-800    (Alaska.  1962)). 
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character  of  the  land.  Taking  these  factors  into 
consideration,  such  use  and  occupancy  recjuires  a 
showing  of  substantial  actual  possession  and  use 
of  the  land,  at  least  potentially  exclusive  of  others. 
In  addition,  the  1956  amendment  requires  that 
such  use  and  occupancy  be  substantially  continu- 
ous for  the  period  required.  Mere  inteniiittent  use, 
by  itself,  is  not  sufficient. 


Ill 


Tracts  No  Smaller   Than   Forty   Acres 

In  Size  and  Conformed  to  the  Regular  Rectangular 

Surx'ey  Pattern 

The  Alaska  Allotment  Act  authorizes  the  Secre- 
tary to  conduct  a  program  for  the  allotment  of 
land  "in  his  discretion"  and  "under  such  rides  as 
he  may  prescribe."  The  introduction  of  a  rule  that 
allotments  will  not  be  made  in  units  smaller  than 
forty  acres  in  size  and  conformed  to  the  regular 
rectangular  siuvey  pattern  is  clearly  within  this 
authorization.  7he  iiurdens  which  would  attend 
a  contrary  conclusion  have  proved  to  be  substan- 
tial, both  with  respect  to  the  practical  administra- 
tion of  the  program  for  Alaska  allotments  and 
with  respect  to  the  coordination  of  this  program 
with  other  programs  for  the  disposition  of  land  in 
Alaska.  Absent  a  reference  to  the  regular  rectangu- 
lar survey,  each  allotment  of  land  requires  a  spe- 
cial and  detailed  survey  of  the  tract  for  which 
application  is  made.  After  the  land  is  allotted, 
special  steps  must  be  taken  to  maintain  records 
which  relate  the  non-conforming  grant  of  land  to 
the  regular  rectangular  survey  of  lands  under  which 
the  ownership  of  other  lands  in  Alaska  is  identified. 
Notwithstanding  the  careful  maintenance  of  spe- 
cial records,  the  different  systems  of  land  identifica- 
tion appreciably  increase  the  likelihood  of  bound- 
ary disputes  and  conflicting  claims  under  Federal 
programs  for  the  disposition  of  land  in  Alaska. 
These  burdens  appear  to  amply  justify  the  rule  as 
a  reasonable  one  under  the  circumstances. 

It  also  appears  proper  for  the  Secretary  to  pro- 
scribe by  regulation  in  advance  that  a  determina- 
tion of  the  applicant's  use  and  occupancy  of  a  sig- 
nificant portion  of  any  conforming  forty  acre  tract 
shall  normally  entitle  the  applicant  to  an  allot- 
ment of  the  full  tract,  where  no  conflicting  claim 
is  involved."  The  requirement  of  substantially 
continuous  use  and  occupancy  of  the  land  for 
which  application  is  made,  imposed  by  the  195fi 
amendment,  should  not  be  construed  to  restrict  his 
discretion   in   this  resj>ect. 


I  he  general  purpose  of  the  act  as  it  now  stands 
is  to  enable  the  native  to  obtain  title  to  the  land 
which  he  uses  and  occupies.  If  the  compelling  ad- 
ministrative need  for  the  disposition  of  tracts  of  a 
minimum  area  which  conform  to  the  regidar  rec- 
tangular sinvey  is  also  recognized  as  administra- 
tively necessary  for  the  reasons  just  stated,  the 
Secretary  is  within  his  authorized  discretion  if  he 
determines  that  use  and  occupancy  of  a  significant 
portion  of  a  conforming  forty  acre  tract  is  use  and 
occupancy  of  the  entire  tract  within  the  meaning 
of  the  act."'^ 

However,  where  two  or  more  native  occiqjants, 
otherwise  cpialified,  are  shown  to  have  enjoyed 
use  and  occupancy  of  significant  portions  of  the 
same  forty  acre  tract,  ])rotcction  of  the  status  of 
each  would  require  an  exception  to  the  general 
practice  of  minimum  forty  acre  grants  in  favor  of 
an  C(|uitable  allocation  of  the  forty  acre  tract. 
Similarly  when  the  claim  of  a  native  occupant  and 
I  he  claim  of  another  applicant  under  some  other 
statute  authorizing  the  disposition  of  land  overlap 
as  to  a  given  forty  acre  tract,  exception  to  the  gen- 
eral rule  would  be  required.  A  rule  for  the  allot- 
ment of  smaller  conforming  tracts  would  be  appro- 
priate in  both  cases. 


IV 


Guidelines  for  Proposed  Re<!^ulatio)}s 

In  conclusion,  the  answer  to  the  specific  c|ues- 
lions   posed  by  your  mcmorandmn    follows: 

1.  The  Secretary  is  authorized  under  the  Alaska 
Allotment  Act  to  make  a  single  allotment  of  in- 
contiguous  tracts  of  land. 

2.  The  Secretary  is  authorized  to  consider  (a) 
native  custom  and  mode  of  living,  (b)  climate  and 
character  of  the  land  applied  for  and  (c)  custom- 
ary seasonability  of  occupancy  in  determining 
Avhether  an  applicant  for  an  allotment  has  shown 
substantially  continuoirs  use  and  occupancy  of  the 
land  for  a  period  of  five  years.  However,  the  statute 


*"  Presumably,   such    regulations   would    also    provide    that 
the  tract  must  be  reasonably  compact  in  form. 


^  It  should  be  noted  that  this  conclusion  is  not  incon- 
sistent with  the  result  reached  in  either  the  St.  Clair  case  or 
the  Hilscher  case.  Not  only  did  both  cases  involve  the  as- 
sertion of  the  statutoi"y  preference  right  by  the  applicant 
rather  than  the  limits  of  the  Secretary's  rule  making  author- 
ity under  the  statute,  btit  the  second  St.  Clair  opinion 
relies  heavily  on  the  fact  that  the  grant  of  the  lesser  amount 
of  land  (9.-?  acres  instead  of  160  acres)  appeared  in  the 
judgment  of  the  departmental  officials  involved  to  be  suf- 
ficient where  it  was  to  be  used  solely  for  fishing  purposes. 
Neither  opinion  precludes  the  Secretary  from  adopting  a 
policy  of  conforming  native  allotments  to  the  rectangular 
survey  pattern  with  a  minimum  grant  of  a  quarter-quarter 
section    (forty  acres) . 
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requires  a  showing  of  use  and  occupancy  wliich, 
taking  the  factors  listed  into  consideration,  is  based 
on  more  than  merely  intermittent  use  and  indi- 
cates some  substantial  actual  possession  and  use 
of  the  land,  at  least  potentially  exclusive  of  others. 
3.  The  Secretary  may  provide  that  allotments 
should  be  no  smaller  than  forty  acres  in  size  and 
conformed  to  the  regular  rectangular  survey  pat- 
tern. He  may  also  prescribe  that  a  determination 
of  the  applicant's  use  and  occupancy  of  a  signifi- 
cant portion  of  any  conforming  forty  acre  tract 
shall  be  deemed  to  be  use  and  occupancy  of  the 
full  forty  acre  tract,  except  where  a  conflicting 
occupancy  is  involved.  Where  conflicting  occupan- 
cies are  involved,  the  Secretary  must  make  an 
equitable  allocation  of  the  forty  acre  tract.  A  rule 
for  the  allotment  of  smaller  conforming  tracts 
would  be  appropriate  in  these  cases. 

Edward  Weinberg, 

Acting  Solicitor. 
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Indian  Lands:  Irrigation— Reclamation  Lands: 
Irrigable  Lands 

The  provisions  of  law  and  departmental  regula- 
tions which  govern  the  size  of  farm  units  within 
the  Flathead  Irrigation  Project  permit  units 
which  vary  in  size  between  40  and  160  acres,  and 
where  an  increase  in  the  irrigable  area  of  a  farm 
unit  as  originally  established  is  necessary  to  sup- 
port a  family  or  to  carry  on  an  economical  family- 
sized  farming  operation,  this  may  be  accom- 
plished by  combining  two  or  more  units  into 
a  single  unit  of  not  more  than  160  acres  and 
amending  the  farm  unit  plat  accordingly. 

Indian  Lands:  Irrigation— Reclamation  Lands: 
Irrigable  Lands— Indian  Water  and  Power  Re- 
sources: Irrigation  Projects 

The  irrigation  construction  charges  on  farm  units 
and  privately  held  tracts  within  the  Flathead 
Project  have  not  been  paid  in  full  within  the 
meaning  of  the  acreage  limitation  provision  in 
the  Act  of  August  9,  1912  (37  Stat.  265),  since 
all  such  charges  owing  to  the  United  States  have 
not  been  paid,  though  none  are  currently  owing. 
The   fact   that   future   construction   charges   are 


subject  to  repayment  from  power  revenues  as 
provided  by  the  Act  of  May  25,  1948  (62  Stat. 
269)  ,  does  not  alter  the  conclusion  that  such 
charges  have  not  been  paid  in  full  within  the 
meaning  of  the  acreage  limitation  provisions  of 
the  1912  Act. 

Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Acreage      liinitations      on      landholding 

within    the    Flathead   Irrigation    Project, 

Montana 

This  is  in  reply  to  requests  for  our  opinion  re- 
garding several  aspects  of  statutory  provisions  limit- 
ing the  acreage  of  landholdings  within  the  Flathead 
irrigation  project,  Montana.  The  project  was  con- 
structed within  the  Flathead  Indian  Reservation 
pursuant  to  the  Act  of  April  23,  1904  (33  Stat. 
302),  as  amended  by  section  15  of  the  Act  of  May 
29,  1908  (35  Stat.  448,  464)  and  other  acts.  Cer- 
tain reservation  lands  which  were  not  allotted  to 
Indians  were  opened  to  settlement  and  entry  by 
non-Indians  and  the  project  includes  both  fanu 
units  on  lands  opened  to  settlement  and  entry  by 
non-Indians  and  lands  in  Indian  allotments.  The 
Act  of  July  17,  1914  (.38  Stat.  510,  43  U.S.C,  1958 
ed.,  593)  extended  to  the  Flathead  Project  the  pro- 
visions of  the  Reclamation  Acts  which  {>ermit  the 
assignment  of  reclamation  homestead  entries,  and 
which  govern  the  patenting  of  reclamation  home- 
stead entries  and  limit  the  acreage  for  which  water 
may  be  delivered  before  final  payment  of  building 
and  betterment  charges  under  the  Reclamation 
Acts  (Act  of  June  23,  1910,  as  amended,  36  Stat. 
592,  39  Stat.  65,  43  U.S.C.  1958  ed.,  sec.  441-442; 
and  Act  of  August  9,  1912,  37  Stat.  265  (43  U.S.C, 
1958  ed.,  sec.  541-544). 

You  have  asked  first  whether  farm  units  with  a 
larger  acreage  than  the  present  units  contain  may 
be  established  on  the  Flathead  project  and  pro- 
pose that  a  maximum  area  of  160  acres  be  per- 
mitted. 

A  farm  unit  is  a  tract  of  public  land  fixed  as  a 
homestead  under  reclamation  projects  and  covers 
an  area  which  is  the  equivalent  of  a  homestead 
entry  of  160  acres  of  land  outside  a  reclamation 
project  (43  CFR  230.21).  The  acreage  in  a  farm 
unit  is  that  which,  in  the  opinion  of  the  Secretary, 
may  be  reasonably  required  for  the  support  of  a 
family  upon  lands  entered  under  the  provisions  of 
the  reclamation  law  (see  ]erome  M.  Higman,  37 
L.D.  788  (1906)).  The  Act  of  May  29,  1908  (35 
Stat.  448),  provided,  with  respect  to  the  size  of 
farm  units  within  the  Flathead  Project,  that: 
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"No  right  to  the  use  ot  water  shall  be  disposed 
of  for  a  tract  exceeding  one  hundred  and  sixty 
acres  to  any  one  j>erson,  and  the  Secretary  of 
the  Interior  may  limit  the  areas  to  be  entered 
at  not  less  than  forty  nor  more  than  one 
hundred  and  sixty  acres  each."  ^ 

Construction  of  the  Flathead  project  was  begun 
in  1909  under  the  jurisdiction  of  the  Reclamation 
Service  which  made  the  original  surveys  and  in- 
vestigations for  the  project.  The  area  of  farm 
units  on  Flathead  was  established  in  accordance 
with  that  shown  by  preliminary  plats  approved  by 
the  Secretary  on  January  28,  1910,  as  recommended 
by  the  Director  of  the  Reclamation  Service  in  a 
letter  of  January  20,  1910,  to  the  Secretary.  In  the 
letter  of  January  20,  1910,  the  Director  referred  to 
the  above-quoted  statutory  provision  and  indi- 
cated that  the  area  of  farm  units  proposed  for 
entry  on  Flathead  varied  from  not  less  than  40  to 
not  more  than  160  acres  each  in  setting  up  the 
preliminary  plats  of  farm  unit  areas  and  that  farm 
units  of  this  size  were  shown  on  the  township  plats. 
These  plats  were  approved  by  the  Secretary  on 
January  28,  1910.-  At  the  same  time,  the  Secretary 
approved  the  recommendation  in  an  office  letter  of 
December  15,  1909,  of  the  Director  of  the  Reclama- 
tion Service  as  to  the  size  of  farm  units  on  Flat- 
head that: 

"*  *  *  the  total  areas  of  farm  units  as  far  as 
practicable  be  160  acres,  of  which  forty  acres 
should  be  irrigable  land  and  the  balance,  so 
far  as  available,  grass  land,  to  bring  the  total 
area  up  to  160  acres.  Under  this  rule  the  irri- 
gable area  will  sometimes  reach  or  slightly 
exceed  eighty  acres,  and  will  probably  average 
between   fifty  and  sixty   acres." 

Information  in  departmental  files  indicates  that 
there  was  some  cpiestion  as  to  whether  the  farm 
units  which  contain  only  40  acres  shown  on  the 
preliminary  plats  were  too  small.  According  to  the 

'Section  5  of  the  Reclamation  Act  of  June  17.  1902  (43 
U.S.C.,  1958  ed.,  sec.  431)  ,  contains  an  almost  identical  pro- 
vision that  no  right  to  the  use  of  water  in  private  owner- 
ship shall  be  sold  for  a  tract  exceeding  160  acres  to  any 
one  land  owner,  and  section  3  of  the  same  act  (43  U.S.C, 
1958  ed.,  sec.  434)  limits  the  amount  of  land  which  may 
be  entered  thereunder  to  160  acres.  With  exceptions  not 
here  material,  the  160-acre  entry  area  has  been  the  maxi- 
mum amount  of  land  in  farm  units  subject  to  entry  under 
the  reclamation  acts. 

'A  farm  unit  plat  is  a  plat  of  a  township  showing  farm- 
unit  subdivisions  of  public  lands  and  the  areas,  public  and 
private,  to  be  served  with  water.  43  CFR  230.21;  See  Jerome 
M.  Higmari,  supra;  Bureau  of  Reclamation  Manual,  1927 
ed.,  185  f. 


Su|jervising  Engineer  of  the  project,  the  average 
area  of  farm  units  was  approxiinately  80  acres  of 
which  40  acres  were  irrigable.  The  80-acre  units 
were  regarded  by  the  Supervising  Engineer  as 
"unquestionably  ample  and  all  the  area  properly 
recjuired  for  support  of  a  family."  However,  the 
adoption  of  a  provision  allowing  flexibility  in  the 
size  of  the  units  (as  far  as  practicable  farm  units 
were  to  contain  160  acres)  has  permitted  adjust- 
ment in  the  size  of  farm  units  since  the  time  the 
project  was  opened  to  entry  in  1910.  The  current 
Departmental  regulation  which  controls  the  size 
of  farm  units  on  Flathead,  2.5  CFR  194.4,  provides: 

"For  the  purpose  of  the  rules  and  regulations 
in  this  part  and  for  the  delivery  of  water,  a 
farm  unit  is  defined  as  a  contiguous  area  of 
land  in  single  ownership  containing  not  less 
than  one  40-acre  subdivision  of  the  public 
survey  regardless  of  its  original  status  as  a 
farm  unit  or  allotment.  In  the  case  of  leases 
a  farm  luiit  is  defined  as  the  contiguous  area 
luider  a  single  lease." 

This  regulation,  like  the  rule  quoted  above  and 
approved  by  the  Secretary  on  January  28,  1910, 
permits  a  wide  variation  in  the  size  of  farm  units 
on  Flathead.  It  is  emphasized  that  the  current 
regulation  sets  40  acres  as  the  minimum  area  of  a 
farm  tmit  and  nothing  in  the  regulation  prevents 
the  establishment  of  a  farm  tmit  with  the  maxi- 
mum 160  acres  which  acreage  was,  in  1910,  re- 
garded as  the  usual  area  of  a  farm  unit.  Accord- 
ingly, in  reply  to  your  first  question,  the  appli- 
cable statutory  and  regulatory  provisions  do  not 
preclude  increasing  to  the  maximiuTi  160-acre  area 
the  size  of  existing  farm  units  which  contain 
fewer   than    160   acres. 

Only  one  farm  unit  on  the  Flathead  Project  may 
be  entered  and  patented  by  any  person  and  the  irri- 
gable acreage  subject  to  entry  is  limited,  inter  alia, 
by  the  size  of  the  unit  (43  CFR  233.3) .  There  are, 
however,  various  statutory  provisions  applicable  to 
the  Flathead  project  which  permit  the  assignment, 
cancellation,  and  amendment  of  farm  units  and 
clearly  contemplate  adjustment  in  the  area  and 
extent  of  irrigable  acreage  wthin  a  farm  unit  if 
there  is  a  showing  that  the  proposed  change  is 
consistent  with  the  objective  of  the  statutory  excess 
acreage  limitation  provisions  (43  CFR  233.6- 
233.11)  .  In  a  number  of  instances  farm  units  as  es- 
tablished on  Flathead  have  been  canceled  and  the 
former  units  combined  by  amendment  to  make 
a  new  imit  because  the  irrigable  area  of  the  original 
unit  was  not  sufficient  to  support  a  family.  Depart- 
mental files  show  that  commonly  when  an  entry- 
man  within  the  project  wishes  to  obtain  a  patent 
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on  his  own  entiy  and  another  which  he  obtained 
by  assignment,  the  two  or  more  units  were  com- 
bined to  make  a  new  single  unit  and  the  fann  unit 
plats  were  amended  accordingly,  upon  a  showing 
that  the  area  of  the  original  unit  was  sufficient  to 
provide  a  living  for  the  entryman  and  his  family. 
The  amendment  of  three  40-acre  farm  units  into  a 
single  unit  containing  a  total  of  120  acres  of  which 
103.2  acres  were  irrigable  was  allowed  in  1933  in 
order  to  permit  the  entryman  of  one  of  the  luiits 
to  obtain  a  patent  on  his  entry  and  on  two  other 
imits  which  he  acquired  by  assignment.  It  ap- 
peared tliat  the  entryman  needed  all  three  units 
for  properly  carrying  on  his  dairying  and  stock- 
raising  o|>erations  and  the  amendment  of  the 
original  farm  unit  for  this  purpose  was  considered 
entirely  proper.  There  is  no  objection  to  allowing 
amendments  of  unpatented  farm  units  to  increase 
the  irrigable  area  if  allowance  would  be  in  accord 
with  the  intent  of  the  excess  acreage  provisions  of 
the  Reclamation  Acts,  the  intent  being  that  land 
and  water  within  the  projects  be  made  available 
exclusively  for  owner-cultivated  family-si/ed  farms, 
and  that  land  holdings  be  kept  small  but  sufficient 
to  support  a  family.  Solicitor's  Opinion,  M— 36634, 
68  I.D.  372  (1961)  ;  letter  from  the  Attorney  Gen- 
eral to  the  Secretary  of  the  Interior,  December  29, 
1961,  68  I.D.  370;    13  CFR  233.11. 

In  summary,  the  Statutory  provisions  allowing 
assignment  of  farm  units  permit  combining  units 
which  contain  less  than  160  acres  and  amending 
the  units  to  contain  no  more  than  160  acres.  In 
this  way,  the  irrigable  area  in  a  farm  unit  may  be 
increased,  theoretically  up  to  160  acres,  although, 
in  fact,  since  the  maximum  acreage  of  any  unit  is 
160  acres,  the  irrigable  area  will  almost  certainly 
be  less  than  that  amount.  Nonetheless,  by  the  as- 
signment and  amendment  of  farm  units  in  proper 
cases,  the  irrigable  area  of  a  farm  unit  can  be  in- 
creased though  the  maximum  acreage  in  any  case 
is  limited  to  160  acres.  To  warrant  the  allowance 
of  such  an  amendment,  an  application  therefor 
should  show  that  the  increase  in  iiTigable  area  is 
necessary  to  support  a  family  or  to  carry  on  an 
economical    family-si/ed    farming   operation. 

The  acreage  limitation  in  the  Act  of  August  9, 
1912  (37  Stat.  266,  43  U.S.C,  1958  ed.,  sec.  544), 
does  not  alter  the  conclusion  that  in  proper  cases 
existing  farm  units  on  Flathead  may  be  amended 
to  include  a  maximum  of  160  acres.  The  1912  act 
provides  in  part  here  relevant  that: 

"no  person  shall  at  any  one  time  or  in  any 
manner,  except  as  hereinafter  otherwise  pro- 
vided, acquire,  own,  or  hold  irrigable  land  for 
which  entry  or  water-right  application  shall 
have  been  made   under   the  said   reclamation 


act  *  *  *,  before  final  payment  in  full  of 
all  installments  of  building  and  betterment 
charges  shall  have  been  made  on  account  of 
such  land  in  excess  of  one  farm  unit  as  fixed 
l)y  the  Secretary  of  the  Interior,  as  the  limit 
of  area  per  entry  of  public  land  or  per  single 
ownership  of  private  land  for  which  a  water 
right  may  be  purchased  respectively,  nor  in 
any  case  in  excess  of  one  hundred  and  sixty 
acres,  nor  shall  water  be  furnished  under  said 
Acts  nor  a  water  right  sold  or  recognized  for 
such  excess  *   *   *." 

The  size  of  farm  units  on  Flathead  varies  from 
40  to  160  acres  and  the  amount  of  irrigable  land 
within  the  units  varies.  Under  the  1912  act,  the 
maxinuun  amount  of  unpatented  irrigable  land 
which  a  person  may  hold  on  Flathead  before  pay- 
ment in  full  of  all  construction  charges  ^  is  one 
farm  unit  as  fixed  by  the  Secretary,  and  the  maxi- 
mum farm  unit  size  on  Flathead  is  160  acres. 

Information  in  the  files  submitted  with  this  re- 
([uirement  indicates  that  there  are  no  unentered 
lands  within  the  Flathead  Project  and  that  the 
enlargement  of  farm  iniits  can  only  be  accom- 
plished by  the  purchase  of  existing  farm  units. 
Farm  units  are  unpatented  land  and  the  dis- 
cussion up  lo  this  ]x>int  has  been  confined  to  such 
lauds.  After  an  entry  is  patented,  its  size  is  no 
longer  subject  to  amendment  as  it  has  become  pri- 
\ate  land  and  the  irrigable  acreage  cannot  be  in- 
creased inider  the  statutory  provisions  permitting 
the  assignment  and  amendment  of  farm  units.  In 
order  to  increase  the  irrigable  acreage  of  private 
landholders  within  the  Flathead  Project  the  sug- 
gestion has  been  advanced  that  the  owner  of  a 
patented  tract  within  the  project  on  which  all  cur- 
rent charges  have  been  paid  is  entitled  to  acquire 
other  patented  tracts  in  excess  of  160  acres  as  long 
as  the  total  irrigable  acreage  in  all  the  tracts  he 
acquires  docs  not  exceed    160  irrigable  acres.  We 


'The  phrase  in  the  1912  act.  "final  payment  in  full  of 
all  installments  of  building  and  betterment  charges,"  means 
that  all  construction  charges  of  a  project  which  arc  owing 
to  the  United  States  have  been  paid  in  full,  regardless  as 
to  who  or  what  agency  may  be  responsible  for  paying  those 
charges.  Accordingly,  the  fact  that  power  revenues  arc  to 
be  used  to  repay  construction  charges  on  the  Flathead  proj- 
ect as  provided  by  the  act  of  May  25,  1948  (62  Stat.  269) 
and  that  all  such  charges  are  currently  paid  does  not  mean 
that  construction  charges  have  been  paid  in  full  within 
the  meaning  of  tlic  1912  proviso  since  construction  charges 
for  the  Flathead  project  have  not  been  completely  repaid 
to  the  United  States.  In  accordance  with  the  long-standing 
departmental  interpretation  of  the  "payment  in  full"  clause 
of  the  1912  act.  there  has  been  no  final  payment  in  full 
of  all  building  and  betterment  charges  on  the  Flathead 
Project.  See  Solicitor's  Opinion,  M-36457.  64  I.D.  273,  275- 
278    (1957)  :  Solicitor's  Opinion,  M-36634,  supra,  pp.  382-384. 
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believe  lliai  landholding  in  accordance  with  that 
suggesition  woidd  violate  the  above-cjuoted  pro- 
viso in  the  1912  act  and  is  prohibited  by  that  pro- 
viso. The  restriction  in  the  1912  act  that  bctore 
payment  in  fidl  of  construction  charges  no  one 
shall  own,  hold,  or  acquire  irrigable  land  in  excess 
of  the  niaxinunn  limit  established  by  the  Secretary 
as  the  limit  of  private  land  for  which  a  water  right 
may  be  pmchased  by  a  single  owner,  contiols  the 
amount  of  patented  lands  within  the  Flathead 
Project  which  may  be  held  by  any  one  owner.  Since 
1920,  this  provision  has  been  interpreted  by  the 
Department  to  mean  that  a  landowner  may  hold 
rights  to  the  use  of  water  for  more  than  one  tract 
of  patented  land  within  a  project  at  one  time  pro- 
vided that  the  aggregate  area  of  such  Iracts  upon 
which  the  construction  charge  has  not  been  fully 
paid  does  not  exceed  the  maximum  limit  estab- 
lished by  the  Secretary  of  the  Interior.  The  IfiO-acre 
nia.viminn  for  Flathead  farm  units  is  identical  with 
the  maximum  acreage  of  private  iiTigable  land  on 
the  project  which  may  be  held  by  one  person  (act 
of  May  29,  1908,  supra)  ,  and  is  the  same  maxinnnn 
before  final  payment  as  that  for  tracts  within 
reclamation  projects  subject  to  the  1902  Reclama- 
tion Act,  supra.  See  Departmental  Instructions, 
47  I..D.  417,  418  (1920)  ;  4.'?  CFR,  19.54  ed.,  2?,0M: 
U.S.  Department  o4  the  Interior,  "Excess  Land 
Provisions  of  the  Federal  Reclamation  Laws  and 
the  Payment  of  Charges"  (May  19.56),  pp.  7-12. 
Consequently,  as  construction  charges  on  none  of 
the  farm  imits  or  privately  held  tracts  on  the  Flat- 
head Project  are  paid  in  full  (see  note  .8,  supia)  , 
the  total  area  in  single  ownership  for  which  a  water 
right  may  be  pmchased  is  160  acres  and  the  fact 
that  only  a  part  of  the  160  acres  is  irrigable  does 
not  alter  the  conclusion.  In  this  connection,  it  is 
noted  that  the  Department  has  suggested  on  sev- 
eral occasions  that  the  proviso  in  the  1912  act  will 
permit,  but  does  not  require,  the  furnishing  of 
water  for  160  acres  of  irrigable  land  on  which 
payment  in  full  has  been  made  of  the  building 
and  betterment  charges  even  when  more  than  160 
acres  of  such  land  is  owned  by  one  person.  See 
Amaziali  Johnson,  42  L.D.  542  (191. S);  Keehaugli 
and  Cook,  42  L.D.  543  (1913);  Instructions,  43 
L.D.  339  (July  1,  1914);  43  CFR  230.65;  Solici- 
tor's Opinion,  M-36334,  68  I.D.  370.  383  (1961)  : 
letter  from  the  Attorney  General  to  the  Secretary 
of  the  Interior,  December  29,  1961.  68  I.D.  370. 
However,  since  construction  charges  on  the  Flat- 
head Project  have  not  been  paid  in  full,  the  con- 
ditions for  adopting  the  interpretation  suggested 
in  the  cited  cases  are  not  present  here.  But  under 
the  lasit-cited  Departmental  interpretations  of  the 
1912  proviso,  an  owner  of  160  acres  of  patented 
land  on  Flathead,  only  a  part  of  which  is  irrigable, 


may  now  obtain  additional  irrigable  land  by  dis- 
posing of  a  non-itTigable  portion  of  his  160  acre 
tract,  in  which  event  he  may  purchase  additional 
irrigable  land,  not  to  exceed  in  the  aggregate  160 
acres. 

EnWAkI)    Wl.lNBKRC, 

Deputy  Solicitor. 
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Indian  Lands:  Leases  and  Permits:  Ciencrally— 
Indian  Lands:  .Allotments:  Alienation— Indian 
Lands:  Competency— Indians:  (Competency— In- 
dians:   Contracts— Secretary  of  the  Interior 

VV^iere  an  approved  lease  of  indi\idually  owned 
restricted  Indian  land  provides  for  the  direct  pay- 
ment of  rentals  to  the  owner  or  his  legal  repre- 
sentative (guardian  or  con.servator) ,  the  rental 
payments  uuist  be  treated  as  unrestricted  fimds  as 
of  the  time  of  payment,  but  future  or  anticipated 
rentals  arc  classed  as  restricted  pro|>erty  over 
which  the  Secretary  of  the  Interior  may  recap- 
tine  supervision  over  the  collection,  care  and 
disbmsement.  Any  action  of  the  legal  repre- 
sentative (guardian  or  conservator)  or  of  the 
guardianship  court  to  obligate  such  future  or 
anticipated  rentals  woidd  be  ineffective  unless 
approved  by  the  Secretary  of  the  Interior. 

Mciiioranduiii 

1  o:  Secretary  of  the  Interior 

From:        Solicitor 

Subject:  Supervision  over  the  collection,  care  and 
disbursement  of  rentals  payable  directly 
to  an  Indian  lessor  or  his  legal  repre- 
sentative under  an  ap])roved  lease  of  re- 
stricted land. 

We  have  been  asked  to  review  the  Sacramento 
Regional  Solicitor's  office  memorandum  dated  Jan- 
uary 7,  1964,  addressed  to  the  Area  Director  of  the 
Bureau  of  Indian  Affairs,  Sacramento,  California. 
1  he  memorandinn  replies  to  a  cjuestion  raised 
by  the  Director  of  the  Palm  Springs  Indian  Office 
on  the  application,  if  any,  of  R.S.  §2103,  as 
amended,  25  U.S.C.  §81  (1958),  to  contracts  made 
between  individual  Indians  and  real  estate  brokers. 
This  question  arises  because  of  the  great  income 
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producing  value  of  certain  restricted  Indian  lands 
belonging  to  members  of  the  Agua  Caliente  Band 
of  Mission  Indians. 

The  General  Allotment  Act,  24  Stat.  388  (1887)  , 
25  U.S.C.  §348  (19.58),  as  amended,  and  the  Mis- 
sion Indian  Act,  26  Stat.  712  (1891),  as  amended, 
provided  for  the  allotment  of  lands  on  the  Agua 
Caliente  (Palm  Springs)  Reservation  in  Califor- 
nia. These  acts  state,  "and  if  any  conveyance  shall 
be  made  of  the  lands  set  apart  as  herein  provided, 
or  any  contract  made  touching  same,  *  *  *,  such 
conveyance  or  cou'tract  shall  be  absolutely  null 
and  void." 

Also,  in  the  Act  for  the  Equalization  of  Allot- 
ments on  the  Agua  Caliente  (Palm  Springs)  Res- 
ervation in  California,  73  Stat.  602  (19,59),  25 
U.S.C.  §9,56  (a)  (.Siipp.  V,   1959-63),  it  is  stated: 

"Equalization  allotments  *  *  *  shall  noit  be 
subject  to  assignment,  sale,  or  hypothecation 
or  to  any  attachment  or  levy  for  claims  or 
debts  *  *  *  without  the  written  approval  of 
the  Secretary,  and  any  such  assignment,  sale, 
hypothecation,  attachment,  or  levy  that  has  not 
been  so  approved  by  the  Secretary  shall  be 
absolutely  null  and  void." 

It  is  also  provided  by  statute  that  allotted  In- 
dian lands  shall  not  be  liable  to  satisfy  debts  con- 
tracted prior  to  issuing  a  patent  in  fee  simple  to 
an  allottee;^  and  that  moneys  derived  from  lease 
or  sale  of  trust  lands  shall  not  be  liable  for  pay- 
ment of  any  debt  arising  during  the  trust  period 
without  approval  of  the  Secretai7  of  the  Interior.^ 

Recognizing  that  legitimate  contracts  have  a 
place  in  carrying  on  and  managing  Indian  affairs, 
Congress  has  by  statute  provided  a  set  of  rules 
under  which  valid  contracts  with  Indian  tribes  and 
individual    Indian    allottees    can    be    made. 

25  U.S.C.  §81,  supra,  sets  forth  requirements  for 
the  execution  and  approval  of  contracts  with  In- 
dians and  provides:    "All   contracts  or  agreements 


i"»  *  •  Provided,  That  the  Secretary  of  the  Interior  may, 
in  his  discretion,  and  he  is  authorized,  whenever  he  shall  be 
satisfied  that  any  Indian  allottee  is  com|>etent  and  capable 
of  managing  his  or  her  affairs  at  any  time  to  cause  to  be 
issued  to  such  allottee  a  patent  in  fee  simple,  and  thereafter 
all  restrictions  as  to  sale,  incumbrance,  or  taxation  of  said 
land  shall  be  removed  and  said  land  shall  not  be  liable 
to  the  satisfaction  of  any  debt  contracted  prior  to  the  issu- 
ing of  such  patent.  *  *  *"  §6  of  the  Act  of  Feb.  8,  1887, 
24  .Stat.  .^88,  390,  as  amended!  25  U.S.C.  §.349    (1958)  . 

'  "No  money  accruing  from  any  lease  or  sale  of  lands 
held  in  trust  by  the  United  States  for  any  Indian  shall  be- 
come liable  for  the  payment  of  any  debt  of,  or  claim  against, 
such  Indian  contracted  or  arising  during  such  trust  period, 
or,  in  case  of  a  minor,  during  his  minority,  except  with 
the  approval  and  consent  of  the  Secretary  of  the  Interior." 
Act  of  June  21,   1906,  34  Stat.   327;   25   U.S.C.    §410    (1958). 


made  in  violation  of  this  section  shall  be  null  and 
void  .  .  .  ."  However,  the  language  of  section  81  is 
limited  to  tribes  of  Indians  and  individual  Indians 
not  citizens  of  the  United  States.  On  May  15,  1964, 
the  Regional  Solicitor  requested  our  view  on  the 
suggestion  in  his  memorandum  of  January  7,  1964 
that  25  U.S.C.  §81  is  applicable  to  contracts  made 
by  individual  citizen  Indians  or  by  their  guardians. 
We  do  not  interpret  section  81  as  having  any  appli- 
cation to  contracts  made  by  individual  citizen 
Indians  or  by  their  guardians.  It  is  the  trust  prop- 
erty that  is  subject  to  the  plenary  control  of  the 
Federal  Government,'  not  the  contractual  capacity 
of  individual  citizen  Indians.  However,  the  inap- 
plicability of  25  U.S.C.  §81  to  a  real  estate  broker 
contract  does  not  mean  that  the  Secretary  lacks 
authority  to  invoke  protective  measures  to  safe- 
guard the  Indian  interests. 

We  agree  with  the  Regional  .Solicitor  that  (1) 
the  appointment  of  a  guardian  or  conservator  un- 
der section  4  of  the  Act  for  the  Equalization  of 
Allotments  on  the  Agua  Caliente  (Palm  Springs) 
Reservation  in  California,  supra,  does  not  disturb 
the  trust  character  of  an  allotment  or  the  trusitee 
responsibilities  of  the  United  States  with  respect 
to  an  allotment,  and  (2)  any  contract  or  approval 
thereof  by  court  decree  or  any  court  decree  which 
operates  or  piuports  to  binclen  future  income  from 
an  allotment  in  a  way  similar  to  the  cieation  of 
a  lien  is  ineffective  under  25  U.S.C.  §§348,  410 
and  956  (a)  supra,  without  the  approval  of  the 
Secretary  of  the  Interior. 

It  was  anticipated  at  the  time  of  the  enactment 
of  the  Act  for  the  Equalization  of  Allotments  on 
the  Agua  Caliente  (Palm  Springs)  Reservation  in 
California,  supra,  that  some  of  the  allottees  could 
l)e  expected  to  receive  a  sizable  income  from  long- 
term  business  leases  and  that  many  of  the  allottees 
(a  majority  of  whom  are  minors)  lacked  experi- 
ence in  handling  their  own  affairs.  The  Secretary 
must  invoke,  to  carry  out  the  trust  responsibility 
iinposed  by  the  various  cited  statutes,  the  appoint- 
ment of  a  guardian  or  conservator  imder  25  U.S.C. 
§954,  which  states: 

"The  .Secretary  shall  request  the  appointment 
of  a  guardian  of  the  estate  of  all  minor  allot- 
tees and  for  those  adult  allottees  who  in  his 
judgment  are  in  need  of  assistance  in  handling 
their  affairs  in  accordance  with  applicable 
State  laws  before  making  any  equalization  al- 
lotment or  payment  to  such  persons." 


'■Board  of  Coininissioncrs  of  Creek  County  v.  Seber.  318 
U.S.  705,  rehearing  denied,  319  U.S.  782  (1943)  ,  and  Spriggs 
V.  United  States,  297  F.  2d  460,  cert,  den.,  369  U.S.  876 
(1962)  . 
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It  is  this  provision  which  prompted  the  question 
raised  by  the  Director  of  the  Palm  Springs  Indian 
Office  regarding  payment  to  a  guardian,  with 
State  court  approval,  of  a  real  estate  broker's  fee 
to  be  taken  out  of  future  lease  income  to  be  de- 
rived from  leases  of  trust  lands. 

A  guardian  or  conservator  appointed  under  25 
U.S.C.  §954  acquires  no  authority  incompatible 
with  or  in  derogation  of  the  Secretary's  responsi- 
bilities. The  guardian  has  no  authority  to  lease 
or  to  burden  a  trust  allotment  save  as  auithorized 
and  approved  by  the  Secretary,  and  the  only  prop- 
erty of  the  ward  that  can  be  deemed  to  be  within 
the  control  of  the  guardian  or  conservaitor,  which 
derives  from  allotted  trust  lands,  would  be  lease 
rentals  or  other  income  therefrom  which  has  been 
paid  to  the  guardian  or  conservator  in  accordance 
with  the  terms  of  a  lease  or  other  contract  bearing 
the  recjuisi'te  approval  of  the  Secretary. 

In  the  case  of  Chisholm  v.  House,  160  F.  2d  6.82 
(10th  Cir.  1947) ,  it  was  held  that  lease  income 
paid  directly  to  the  lessor  or  his  represcntaitive  in 
accordance  with  the  terms  of  an  approved  Indian 
lease  of  restricted  land  must  be  classed  as  unre- 
stricted property.  The  reasoning  of  the  court  was 
that  the  restrictions  were  removed  by  the  Secretary's 
regidations,  thus  leaving  the  United  States  with- 
out standing  to  sue  for  an  accounting  of  such  in- 
come. The  rationale  of  the  decision  is  that  the  Sec- 
retary could  provide  by  regulation  for  retention 
of  the  right  to  sue  for  breach  and  could  also  pro- 
vide for  recapture  of  Federal  supervision  over  the 
collection,  care  and  disbursement  of  lease  income. 

As  a  result  of  this  case  the  Department's  regula- 
tions were  revised  and  now  contemplate  suit  by 
the  United  States  for  breach  of  contract  (25  CFR 
131.5(g)  (1))  and  also  provide  for  discretionary 
recapture  of  siq^ervision  over  the  collection,  care 
and  disbursement  of  income  (25  CFR  131.5(h) 
(2) )  .  The  latter  provision  of  the  regulations, 
which  is  required  to  be  contained  in  each  lease, 
conclusively  shows  that  a  guardian's  authority  un- 
der a  direct-pay  lease  cannot  be  extended  to  em- 
brace future  income  without  the  approval  of  the 
Secretary.  Otherwise  stated,  a  guardian's  authority 
over  lease  income  attaches  only  upon  its  receipt 
by  him  in  accordance  with  the  terms  of  an  ap- 
proved lease.  Future  or  anticipated  income  under 
a  direct-pay  lease  is  subject  to  Federal  supervision 
and  cannot,  under  25  U.S.C.  §§348,  410  and  956  (a)  , 
be  burdened  or  subjected  to  the  satisfaction  of  any 
claim  without  the  approval  of  the  Secietary  of  the 
Interior.  It  is  settled  beyond  debate,  of  course,  that 
the  direct  income  from  a  trust  allotment  partakes 
of  the  character  of  the  corpus  of  the  allotment 
itself  and  is  subject  to  all  the  authorities  and  re- 
sponsibilities of  the  trust  undertaking  relating  to 


the  allotment  itself.  United  Slales  v.  Capoeinnn. 
:55l  U.S.  1  (1956).  It  would  necessarily  follow  that 
any  action  of  the  guardian  or  of  the  guardianship 
coiut  which  undertook  to  i)ind  lease  income  not 
ytt  in  the  hands  of  the  guardian  would  be  ineffec- 
tive unless  approved  by  the  Secretary. 

To  summarize,  it  is  our  view  that  income  from 
individually  owned  trust  property  paid  directly 
to  a  guardian  in  accordance  with  the  terms  of  an 
ajjproved  lease  must  be  treated  as  unrestricted 
funds;  but  that  future  or  anticipated  income,  not 
yet  paid  into  the  hands  of  a  guardian,  is  classed 
as  restricted  j^roperty.  Among  the  remedies  and 
procedures  available  to  safeguard  the  Indian  inter- 
ests are  the  following: 

1.  The  institution  of  appropriate  proceed- 
ings to  set  aside  any  action  which  pinports  to 
create  a  burden  against  future  income  in  vio- 
lation of  the  statutes  cited  above. 

2.  Appearance  in  guardianship  proceedings 
in  connection  with  hearings  on  petitions  for 
allowance  of  fees  and  expenses.  This  is  the  type 
of  action  to  which  reference  is  made  in  the 
Assistant  Secretary's  letter  of  July  9,  1963,  to 
the  Chairman  of  the  House  Committee  on 
Government  Operations. 

3.  Resumption  of  supervision  over  the  col- 
lection, care  and  disbursement  of  lease  income 
as  authorized   by   25   CFR    131.5(h)  (2). 

It  is  believed  that  the  foregoing  will  serve  as  an 
aid  in  delineating  the  respective  spheres  of  author- 
ity and  responsibility  of  the  guardian  and  the 
guardianship  court  on  the  one  hand,  and  the  Sec- 
retai7  of  the  Interior  on  the  other.  Manifestly, 
there  are  administrative  decisions  to  be  made  which 
are  beyond   the  scope  of  this  memorandum. 

Frank    J.    Barry, 

Soliciio). 


U.S.  Reservation  of  Water  Rights  for 

Indians  and  Entitlement  to  Benefit  From 

Easement  for  Proposed  Irrigation  Pipeline 

—Lower  Brule  Sioux 


May  10,  1965. 


Lt.  Gen.  W.  K.  Wilson,  Jr. 

Chief  of  Engineers,  United  States  Army 

Department  of  the  Army 

The  Pentagon 

Washington.  D.C.  20310 
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Dkar  Genkral  Wilson: 

We  have  been  advised  by  our  Regional  Solicitor, 
Denver,  that  the  Chief  of  the  Real  Estate  Division 
of  the  United  States  Army  Engineer  Division,  Mis- 
souri River,  at  Omaha,  Nebraska,  apparently  con- 
siders unacceptable  an  application  of  the  Lower 
Brule  Sioux  Indian  Tribe  of  South  Dakota  for 
easements  on  land  in  Lyman  County,  South  Da- 
kota, adjacent  to  Lake  Sharpe,  for  the  reason  that 
the  Lower  Brule  Sioux  Indian  Tribe  does  not 
claim  water  rights  under  the  laws  of  the  State  of 
South  Dakota  for  the  Indian  lands  involved. 

The  Lower  Brule  Sioux  Tribe  applied  to  the 
District  Engineer,  United  States  Army  Engineer 
Division,  Missouri  River,  for  three  easements  for 
the  installation,  maintenance,  and  operation  of 
irrigation  pipelines  and  stationary  pump  and  ap- 
purtenances thereto  for  use  in  the  in:igation  of 
approximately  3100  acres  of  tribal  land  and  625 
acres  of  allotted  Indian  land  in  Townships  108 
and  109  North,  Range  73  West,  5th  P.M.,  Lyman 
County,  South  Dakota.  Some  325  acres  of  land 
owned  by  the  United  States  and  apparently  ac- 
quired as  submarginal  land  is  also  included  with- 
in the  proposed  irrigation  project.  A  copy  of  the 
application  is  enclosed.  A  regulatory  provision 
(Section  IV,  Paragraph  23,  BR  405-1-840)  issued 
pursuant  to  the  Act  of  May  17,  1926,  as  amended 
(10  U.S.C.  sec.  2559),  conditions  grants  of  ease- 
ments for  irrigation  pipelines  on  a  showing,  inter 
alia,  that  the  applicant  is  the  holder  of  established 
water  rights  from  the  State  at  the  time  of  making 
the  application.  The  statute  upon  which  this  regu- 
lation is  based  authorizing  grants  of  easements  for 
rights  of  way  for  pipelines  contains  no  require- 
ment that  an  applicant  for  an  easement  for  an  irri- 
gation pipeline  own  a  water  right  under  State  law. 
TJie  requirement  is  identified  in  the  regulation 
under  the  caption:   "Policy." 

Water  rights  on  Indian  reservation  lands  are 
subject  to  the  jurisdiction  of  the  Federal  Govern- 
ment and  are  not  derived  from  State  law.  The  lands 
here  involved  for  which  water  rights  under  Federal 
law  are  claimed  have  been  within  the  Lower  Brule 
Sioux  Reservation  or  included  within  a  larger 
Sioux  Reservation  since  the  Lower  Brule  Reserva- 
tion was  first  established  by  treaty  of  October  14, 
1865  (14  Stat.  699) .  For  a  time  Lower  Brule  lands 
were  included  withui  the  boundaries  of  a  Sioux 
Reservation  established  pursuant  to  the  Treaty  of 
April  29,  1868,  (15  Stat.  635) ,  but  later  were  again 
designated  as  a  separate  reservation  for  the  Lower 


Brule  Sioux  Indians  by  the  Act  of  March  2,  1889, 
(25  Stat.  888) .  Section  14  and  15  of  the  last  men- 
tioned Act  ratified  allotments  made  under  earlier 
laws  and  treaties  and  expressly  provided  that  where 
irrigation  water  was  necessary  for  agricultural  use 
of  lands,  the  Secretary  of  the  Interior  was  to  make 
rules  and  regulations  for  the  just  and  equal  dis- 
trii>ution  of  irrigation  water. 

In  the  recent  case  of  Arizona  v.  California,  373 
U.S.  546,  597-601  (1963),  the  Supreme  Court  re- 
affirmed the  long  standing  doctrine  of  the  implied 
reservation  of  Indian  water  rights  necessary  for  the 
agricultural  development  of  reservation  lands. 
Winters  v.  United  States,  207  U.S.  564  (1908)  ; 
United  States  v.  Powers,  305  U.S.  527  (1939).  These 
decisions  hold  that  the  United  States  reserved 
water  for  Indian  reservation  lands  as  of  the  time 
the  reservations  were  created,  and  that  sufficient 
water  was  reserved  to  irrigate  all  of  the  practicably 
irrigable  acreage  of  the  reservations. 

Thus,  the  tribal  and  allotted  Indian  lands  on 
the  Lower  Brule  Reservation  which  would  benefit 
from  easements  for  the  proposed  irrigation  pipe- 
lines here  applied  for  are  entitled  to  irrigation 
water  as  the  result  of  the  implied  reservation  by 
the  United  States  of  water  rights  necessary  for 
their  irrigation  at  the  time  the  Lower  Brule  reser- 
vation was  first  estaljlished,  long  before  the  admis- 
sion of  the  State  of  South  Dakota  to  the  LInion  on 
November  2.  1889.  In  our  opinion,  a  requirement 
that  an  Indian  applicant  who  is  the  beneficial 
owner  of  water  rights  show  tliat  he  is  the  holder 
of  established  water  rights  from  the  State  at  the 
time  of  making  an  application  for  an  irrigation 
pipeline  easement  under  the  Act  of  May  17,  1926, 
is  inappropriate.  There  is  nothing  in  the  Act  of 
October  3.  1962  (76  Stat.  698),  authorizing  the  ac- 
quisition by  the  United  States  of  certain  Lower 
Brule  Sioux  Reservation  lands  for  the  Big  Bend 
Dam  and  Resei-voir  project  which  would  adversely 
affect  water  rights  of  the  lands  here  involved  of 
the  Lower  Brule  Sioux  Reservation. 

We  think,  therefore,  that  the  application  of  the 
Lower  Brule  Sioux  Indian  Tribe  for  pipeline  ease- 
ments under  the  Act  of  May  17,  1926,  is  not  prop- 
erly subject  to  rejection  for  failure  to  show  owner- 
ship of  water  rights  under  State  law.  We  shall  ap- 
preciate your  consideration  of  this  matter.  Please 
advise  us  of  your  conclusions  and  of  any  action 
which  you  may  recommend  in  the  circumstances. 

Frank  J.  Barry, 

Solicitor. 
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Authority  of  State  to  Regulate  Use  of 

Restricted  Property  Under  Public  Law 

83-280 

September  15,  1965. 

Hon.  Frank  L.  Farrar 

Attorney  General  of  South  Dakota 

Pierre,  South  Dakota  57501 

Dear  Mr.  Farrar: 

This  responds  to  Assistant  Attorney  General 
Andre's  letter  of  Jidy  14,  1965,  requesting  our  views 
on  the  validity  of  the  regulation  of  the  Secretary 
of  the  Interior  recently  promulgated  as  25  CFR 
1.4.  Mr.  Andre's  letter  refers  to  a  resolution  of  the 
National  Association  of  Attorneys  General  which 
submits  that  the  regulation  is  contrary  to  the  Act 
of  August  15,  1953. 

It  is  our  position  that  the  regulation  is  valid, 
and  is  wholly  consistent  with  the  Act  of  August  15. 
1953.  67  Stat.  588,  as  amended,  18  U.S.C.  ^1162,  28 
U.S.C.  §1360,  and  Note  (1964).  The  regulation 
received  the  approval  of  this  office  prior  to  its 
promulgation. 

The  present  regulation  does  not  purport  to  deal 
with  the  use  by  an  individual  Indian  or  tribe  of 
his  or  its  own  property,  although  we  do'  not  con- 
sider the  imposition  of  such  controls  beyond  the 
authority  of  the  Secretary.  Only  the  use  of  such 
property  by  others  than  the  owner,  imder  lease  or 
other  agieement  which  is  subject  to  Secretarial  ajj- 
proval,  is  covered  by  the  new  regulation.  As  such, 
it  is  clearly  within  those  provisions  of  the  1953 
Act  which  preclude  state  regulation  of  the  use  of 
trust  or  restricted  Indian  property  "in  a  manner 
inconsistent  with  any  Federal  treaty,  agreement, 
or  statute  or  with  any  regulation  made  pursiiant 
thereto."  18  U.S.C.  §1162  (b);  26  U.S.C.  §1360  (b) 
(1964). 

There  is  litigation  pending  in  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, Central  Division,  involving  municipal  zon- 
ing of  Indian  trust  lands  (The  Agua  Caliente  Band 
of  Mission  Indians,  et  al.  v.  The  City  of  Palm 
Springs,  Civil  No.  65-564-MC)  .  The  United  States 
is  not  a  party  to  the  suit. 

Frank  }.  Barry, 

Solicitor. 


Whether  State  Can  Rescind  Duly  Accepted 

Criminal  and  Civil   Jurisdiction  Under 

Public  Law  83-280— Quinault 

December  3,  1965. 

Hon.  Fred  M.  Vinson.  Jr. 
Assistant  Attorney  General 
Criminal  Division 
Department  of  Justice 
Washington.  D.'c.  20530 

Dear  Mr.  Vinson: 

This  replies  to  your  inquiry  of  July  7,  1965.  re- 
garding criminal  and  civil  jurisdiction  over  In- 
dians on  the  Quinault  Indian  Reservation. 

You  asked  our  view  of  the  legal  efficacy  of  the 
January  15,  1965,  proclamation  of  the  Governor 
of  Washington  which  purported  to  rescind  his  1958 
proclamation  issued  pmsuant  to  Chapter  240  of 
the  Laws  of  1957  (Laws  of  Washington,  1957,  page 
941)  .  This  law  authorizes  the  Governor  on  certain 
conditions  to  proclaim  acceptance  of  criminal  and 
civil  jurisdiction  over  Indian  country  offered  by 
Sections  6  and  7  of  Public  Law  280.  83rd  Cong. 
(18  U.S.C.  1162:  28  U.S.C.  1360). 

The  Supreme  Court  of  Washington  held,  in 
Slate  V.  Paul,  53  Wash.  2d  789.  337  P.  2d  33  (1959). 
that  Chapter  240  does  not  contravene  the  state 
constitution.  In  State  v.  Bertrand,  61  Wash.  2d 
333,  378  P.  2d  427  (1963)  .  as  you  pointed  out.  the 
court  held  the  Governor's  1958  proclamation  was 
a  valid  exercise  of  his  powers  under  Chapter  240. 
Nevertheless,  Wilkinson,  Cragun  and  Barker,  tribal 
attorneys  for  the  Quinault  Tribe,  filed  in  June 
1964  an  action  in  the  United  States  District  Court 
for  the  Western  District  of  Washington.  Southern 
Division,  to  obtain  a  declaratory  judgment  that  the 
State  of  Washington  has  no  jurisdiction  by  reason 
of  Chapter  240  to  enforce  criminal  and  civil  laws 
against  the  Quinault  Indians  on  the  Quinault  In- 
dian Resei  vation  and  to  enjoin  the  enforcement  of 
such  laws.  The  action,  entitled  Qjiinavll  Tribe  of 
Indians,  et  al.  v.  A.  M.  Gallagher,  et  al..  Civil  No. 
3112.  has  been  dismissed  by  the  District  Court  and 
is  now  pendmg  on  appeal  before  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit.  We  have 
been  informally  advised  by  Mr.  Charles  A.  Hobbs 
of  Wilkinson.  Cragun  and  Barker  that,  althotigh 
the  case  has  been  argued  before  the  Court  of  Ap- 
peals, the  decision  is  being  held  in  ajbeyance  imtil 
the  Washington  Supreme  Court  rules  on  an  appeal 
from  an  order  of  a  state  trial  court  dismissing  a 
case  against  an  Indian  for  an  alleged  violation  of 
state  law  committed  on  the  Makah  Reservation  on 
the  ground  that  the  State  had  no  jurisdiction  be- 
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cause  it  had  not  amended  its  constitution  as  re- 
quired by  Public  Law  280. 

Regardless  whether  the  Governor  can  in  effect 
repeal  state  law  by  proclamation  (see  Washington 
Constitution,  Article  II,  Sec.  1.)  ,  we  share  the 
view  expressed  in  Assistant  Attorney  General  Mil- 
ler's letter  of  January  29,  1965,  that  once  Federal 
jurisdiction  is  extinguished  by  a  state's  duly  ac- 
cepting jurisdiction  under  Public  Law  280  (18 
U.S.C.  1162  (b) ),  it  cannot  be  reinstated  by  uni- 
lateral state  action. 

In  response  to  a  January  25,  1965  resolution  of 
the  Business  Council  of  the  Quinault  Tribal  Coim- 
cil,  a  copy  of  which  is  enclosed,  a  court  of  Indian 
offenses  was  established  on  the  Quinauk  Reserva- 
tion pursuant  to  25  CFR  11.1  (Is)  to  deal  with  the 
law  enforcement  emergency  residting  from  the 
Governor's  act.  The  court  became  operative  Feb- 
ruary 9,  1965. 

If  there  is  any  additional  information  which  you 
would  like  us  to  furnish  in  this  matter,  we  shall 
be  glad  to  do  so. 

Edward  Weinberg, 

Deputy  Solicitor. 


Ownership  and  Taxability  of  Indian 
Cattle 

December  30,  1965. 

Hon.  Laurence  J.  Burton 
House  of  Representatives 
Washington,  D.C.  20515 

Dear  Mr.  Burton: 

Your  letter  of  Decemiber  15,  1965,  concerning 
ownership  and  taxability  of  Indian  cattle  presents 
questions  which  are  impossible  to  answer  without 
reference  to  specific  facts.  Cattle  may  be  owned  by 
Indian  tribes  or  by  individual  Indians.  The  United 
States  has  issued  livestock  to  individual  Indians 
pursuant  to  treaty  provisions  and  programs  for 
economic  rehabilitation.  Livestock  has  also  been 
purchased  for  individual  Indians  by  the  Federal 
Government,  using  the  individual's  own  money. 
Individual  Indians  pmchase  cattle  with  restricted 
funds  and  with  their  own  unrestricted  funds.  In 
each  case,  the  status  and  tax  consequences  of 
ownership  will  depend  upon  the  particular  facts 
involved.  For  example,  in  United  States  v.  Rickert, 
188  U.S.  432  (1903),  the  Court  held  that  personal 
property  consisting  of  horses,  cattle,  and  other 
property  issued  by  the  United  States  to  the  Indians 
and  used  by  them  on  their  allotment  was  not  sub- 


ject to  assessment  and  taxation  by  the  State.  In 
addition,  property  purchased  with  funds  held  in 
trust  by  the  United  States  for  the  Indians  or  with 
moneys  accrued  to  the  Indians  from  other  federal 
sources  is  immune  from  taxation  by  the  states. 
Federal  Indian  Laiu,  864   (1958)  . 

In  discussing  tiie  extent  of  immunity  of  issue 
property  from  State  taxation,  the  writer  comments 
as  follows: 

"Immunity  from  State  taxation  was  [in  Utiited 
States  V.  Pearson,  231  Fed.  270  (1916)]  ex- 
tended to  personal  property  which  could  be 
traced  and  identified  as  issue  property,  the 
income  of  issue  property,  property  purchased 
with  the  proceeds  of  the  sale  of  issue  property, 
property  purchased  with  the  proceeds  of  the 
sale  of  the  increase  of  issue  property,  property 
for  which  similar  issue  property  has  been  ex- 
changed for  similar  use,  the  increase  of  prop- 
erty received  in  such  exchange,  the  increase 
of  issue  property  exchanged  for  similar  prop- 
erty for  similar  use,  and  property  purchased 
with  money  given  to  the  Indians  by  the  United 
States."  Federal  Indian  Laiv,  supra,  865. 

The  rule  exempting  from  state  taxation  prop- 
erty purchased  by  Indians  with  restricted  funds 
and  property  issued  to  the  Indians  by  the  Fe<leral 
Government  should  be  extended  tO'  property  pur- 
chased by  the  Indians  pursuant  to  a  federal  pro- 
gram for  their  economic  rehabilitation,  approved 
and  supervised  by  the  Government. 

"*  *  *  The  purchase  of  property  by  the  In- 
dians themselves  in  accordance  with  an  eco- 
nomic plan  worked  out  with  the  Government 
is  supplanting,  as  a  method  of  assuring  the 
possession  by  Indians  of  productive  property, 
the  old  method  of  the  Government's  issuing 
such  property  to  the  Indians.  From  a  legal 
viewpoint  the  purpose  and  concern  of  the 
Government  are  identical  whether  the  plow  or 
the  cattle  are  bought  by  the  Indian  with  indi- 
vidual Indian  moneys,  the  expenditure  of 
which  has  been  approved  by  the  Superinten- 
dent, or  bought  by  the  Indians  with  revolving 
loan  funds  or  judgment  fund  money,  pursuant 
to  a  plan  of  rehabilitation  approved  by  the 
Superintendent,  or  bought  by  the  Superin- 
tendent with  gratuity  funds  and  issued  to  the 
Indians.  The  reasoning  of  the  courts  applies 
equally  to  these  procedures,  except  that  in  the 
cases  above  cited  the  Government  had  an 
ownership  interest  as  the  title  to  the  property 
was  found  to  be  in  the  United  States.  The  form 
of  title,  while  indicative  of  the  interest  of  the 
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Government,  is  not,  in  my  opinion,  the  deter- 
mining factor.  The  important  factor  is  the 
acquisition  and  use  of  the  property  in  execu- 
tion of  a  government  plan  for  the  Indians." 
57  I.D.  124,  127. 

We  concur  generally  in  the  statement  by  the 
member  of  the  Utah  State  Tax  Commission  in  his 
letter  to  you  to  the  effect  that  cattle  owned  by 
Indian  tribes  are  not  subject  to  state  taxation. 

You  have  indicated  that  assessors  are  often  under 
the  impression  that  many  cattle  are  owned  by  in- 
dividual Indians,  only  to  be  told  upon  making  in- 
quiry that  the  cattle  are  tribally  owned.  Such  mis- 
understandings might  easily  arise.  Membership  in 
a  particular  tribe  may  carry  with  it  certain  rights 
to  use,  participate  and  share  in  tribal  property. 
The  exact  rights  of  the  individual  Indian  in  tribal 
property  vary  widely,  and  depend  ".  .  .  .  in  the 
last  analysis,  upon  the  governmental  acts  and  con- 
tractual agreements  of  the  Federal  Government, 
the  tribe  and  the  individual  Indian  himself.  .  .  . 
Here,  as  in  other  fields  of  law,  general  principles, 
no  matter  how  confidently  announced  by  the  high- 
est authorities,  must  be  pared  down  to  tlie  facts 
with  which  they  deal  before  they  are  entitled  to 
be  relied  upon  completely."  Federal  Indian  Laxv, 
supra,  pp.  1A6-1A1. 

Perhaps  the  most  expeditious  and  satisfactory 
manner  for  those  concerned  to  resolve  specific 
problems  would  be  to  discuss  such  matters  with 
local  representatives  of  the  Bureau  of  Indian  Affairs 
in  Utah  and  the  Regional  Soficitor  of  this  Depart- 
ment in  Salt  Lake  City. 

Edward  Weinberg, 

Acting  Solicitor. 


Title  To  Lands  Within  San   Carlos 
Reservoir   Site 


73  I.D.  333 
M-36693 

Indian  Lands:  Generally 
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The  San  Carlos  Apache  Indian  Reservation,  Ari- 
zona, is  a  congressionally  unconfirmed  executive 
order  reserve  in  which  the  Indians  have  no  com- 
pensable interest  as  against  the  United  States. 
The  United  States  did  not  have  to  look  to  the 
Act  of  June  7,  1924  (43  Stat.  475) ,  which  au- 
thorized the  construction  of  the  San  Carlos  Irri- 
gation Project  for  the  benefit  of  the  Indians  of 
the  Gila  River  Indian  Reservation,  Arizona,  and 
others,    for    authority    to    acquire   lands   on    the 


San  Cailos  Reservation  needed  for  dam  and 
reservoir  purposes.  As  the  United  States  already 
owned  the  lands  free  and  clear  of  any  legally 
cognizable  obligation  to  the  Indians,  they  could 
be  and  were  devoted  to  the  use  of  the  Project 
by  administrative  act. 

Indian  Lands:  Rights-ol-Way 

Additionally,  the  authority  granted  by  the  Act  of 
June  7,  1924,  to  acquire  rights-of-way  for  the 
project  would  not  have  limited  the  Government 
to  acquiring  estates  in  the  nature  of  flowage 
easements.  Even  if  the  United  States  had  been 
forced  to  look  to  that  Act  of  authority  to  ac- 
quire the  lands  in  tjuestion  it  could  have  ac- 
quired fee  simple  estates  in  them. 

Indian  Water  and  Power  Resources:  Irrigation 
Projects 

The  lands  of  the  San  Carlos  Dam  and  Reservoir 
are  own  by  the  United  States  in  connection  with 
the  San  Carlos  Irrigation  Project. 

As  a  matter  of  grace  the  Indians  were  fully  com- 
pensated for  them  when  they  were  put  to  use  in 
connection  with  the  Project.  Accordingly,  under  the 
Act  of  April  4.  1938,  52  Stat.  193  (25  U.S.C.  390)  , 
the  proceeds  derived  from  the  granting  of  co'ii- 
cessions  and  leases  on  the  lands  should  be  used 
for  the  operation  and  maintenance  of  the  San 
Carlos  IiTigation  Project. 

Memorandum 

To:  Secretary  of  the  Interior 

From:        Solicitor 

Subject:  Appeal  of  San  Carlos  Apache  Tribe 
from  the  Commissioner  of  Indian  Affairs' 
decision  of  October  26,  1965  concerning 
title  to  the  San  Carlos  Reservoir  site 
and  the  disposition  of  proceeds  from 
leases  and  concessions  granted  thereon. 

The  Commissioner's  decision  from  which  an 
appeal  has  been  taken  by  the  San  Carlos  Apache 
Tribe  holds  that  the  shore  and  lands  underlying 
the  San  Carlos  Reservoir,  Arizona,  are  owned  I)y 
the  United  States  in  connection  with  the  San 
Carlos  Irrigation  Project  and  that  any  proceeds 
derived  from  the  leasing  of  or  granting  of  conces- 
sions on  such  lands  should  be  expended  in  the 
operation  and  maintenance  of  that  Project  as  pro- 
vided by  the  Act  of  April  4,  1938.  52  Stat.  193; 
25  U.S.C.  390. 


1954 


Department  of  the  Interior 


July  28,  1966 


Counsel  for  the  Tribe  contends  that  Section  5 
of  the  Act  of  June  7,  1924,  43  Stat.  475,  which  au- 
thorized the  construction  of  Coolidge  Dam  and 
the  San  Carlos  Reservoir,  constituted  the  entire 
authority  of  the  Secretary  to  acquire  lands,  or  in- 
terests therein,  for  use  in  connection  with  the  San 
Carlos  Irrigation  Project;  that  the  term  "right  of 
way"  as  used  therein  is  synonymous  with  "ease- 
ment;" that,  since  the  lands  of  the  San  Carlos 
Apache  Reservation  used  for  Coolidge  Dam  and 
San  Carlos  Reservoir  must  have  been  taken  or  ac- 
quired under  this  section,  the  greatest  estate  that 
the  United  States  can  have  therein  is  in  the  nature 
of  a  flowage  easement;  that  the  Tribe  retains  all 
interests  in  the  lands  not  included  in  such  ease- 
ment; and  that  the  Trilje,  therefore,  is  entitled  to 
any  proceeds  derived  from  the  granting  of  con- 
cessions or  leases  on  such  lands. 

Counsel  apparently  acknowledges  that  the  Tribe 
was  fidly  compensated  for  the  more  than  21,000 
acres  devoted  to  the  use  of  the  dam  and  reservoir. 
He  argues  that  the  fact  and  amount  of  compensa- 
tion are  irrelevant  because  the  United  States  was 
authorized  to  acquire  only  an  easement. 

The  Act  of  April  4,  1938,  .supra,  authorizes  the 
Secretary  of  the  Interior  to  grant  concessions  on 
and  lease  lands  within  the  San  Carlos  Irrigation 
Project.  Specifically,  it  provides: 

"The  Secretary  of  the  Interior  is  authorized, 
in  his  discretion,  to  grant  concessions  on  res- 
ervoir sites,  reserves  for  canals  or  flowage  areas, 
and  other  lands  under  his  jurisdiction  which 
have  been  withdrawn  or  otherwise  acquired 
in  connection  with  the  San  Carlos,  Fort  Hall, 
Flathead,  and  Duck  Valley  or  Western  Sho- 
shone irrigation  projects  for  the  benefit  in 
whole  or  in  part  of  Indians,  and  to  lease  such 
lands  for  agricultural,  grazing,   or  other   pur- 


poses: 


Provided    further.    That    such 


concessions  may  be  granted  or  lands  leased  by 
the  Secretary  of  the  Interior  under  such  rules, 
regulations,  and  laws  as  govern  his  admin- 
istration of  the  public  domain  as  far  as  applic- 
able, for  such  considerations,  monetary  or 
otherwise,  and  for  such  periods  of  time  as  he 
may  deem  proper,  the  term  of  no  concession 
to  exceed  a  period  of  ten  years:  Provided 
further.  That  the  fimds  derived  from  such 
concessions  or  leases,  except  funds  so  derived 
from  Indian  tribal  property  withdrawn  for 
irrigation  purposes  and  for  which  the  tribe 
has  not  been  compensated,  shall  be  available 
for  expenditure  in  accordance  with  the  exist- 
ing laws  in  the  operation  and  maintenance  of 
the  irrigation  projects  with  whicli  they  are 
connected.   Any   funds  derived   from   reserves 


for  which  the  tribe  has  not  been  compensated 
shall  be  deposited  to  the  credit  of  the  proper 
tribe  *    *   *." 

Although  we  are  convinced,  for  reasons  later  set 
forth,  that  the  Tribe  has  no  interest  in  the  reser- 
voir lands,  we  do  not  think  that  it  is  necessary  to 
resolve  this  question  in  order  to  determine  who  is 
entitled  to  the  proceeds  from  leases  or  concessions 
granted  on  the  lands. 

It  seems  clear  that  the  lands  used  for  Coolidge 
Dam  and  San  Carlos  Reservoir  comprise  a  "reser- 
voir site"  and  a  "flowage  area"  and  are  "lands 
under  [the]  jurisdiction  [of  the  Secretary  of  the 
Interior]  which  have  been  withdrawn  or  otherwise 
acquired  in  connection  with  the  San  Carlos  *  *  * 
irrigation  project,"  within  the  meaning  of  25 
U.S.C.  390.  This  being  the  case,  and  the  San  Carlos 
Apaches  having  been  fully  compensated  for  such 
lands,  it  is  equally  clear,  under  Section  390,  that 
funds  derived  from  the  leasing  of  and  the  granting 
of  concessions  on  such  lands  should  be  expended 
for  the  l)enefit  of  the  San  Carlos  Irrigation  Project. 

The  San  Carlos  Apache  Reservation  as  presently 
constituted  contains  lands  which  were  originally 
set  apart  by  the  Excutive  Order  of  November  9, 
1871.  1  Kappler  810-812.  as  the  White  Mountain 
Apache  Reservation  and  lands  which  were  set 
apart  by  the  Executive  Order  of  December  14,  1872, 
1  Kappler  812-813,  as  the  San  Carlos  addition  to 
the  White  Mountain  Reservation.  It  appears  that 
all  of  the  lands  aftected  by  the  San  Carlos  Reservoir 
are  part  of  those  added  to  the  reservation  by  the 
Executive  Order  of  1872.  The  reservation  created 
by  the  Executive  Orders  of  1871  and  1872  was 
thereafter  diminished  by  a  series  of  executive 
orders  and  two  acts  of  Congress.  These  executive 
orders  were  entered  on  August  5,  1873,  July  21, 
1874,  April  27,  1876,  January  26.  1877.  March  31, 
1877,  and  December  22,  1902.  1  Kappler  813-814 
and  3  Kappler  671.  Each  of  these  orders  restored 
parts  of  the  reservation  to  the  public  domain.  The 
Act  of  February  20,  1893,  27  Stat.  469,  1  Kappler 
467,  also  restored  a  part  of  the  reservation  to  the 
public  domain;  provided  that  the  proceeds  real- 
ized from  the  tlisposition  thereof  should  be  ex- 
pended for  the  benefit  of  the  Indians  of  the  reser- 
vation, and  stipulated: 

"Sec.  5.  That  nothing  herein  contained  shall 
be  construed  as  recognizing  title  or  ownership 
of  said  Indians  to  any  part  of  said  White 
Mountain  Apache  Indian  Reservation,  whether 
that  hereby  restored  to  the  public  domain  or 
that  still  reserved  by  the  Government  for  their 
use  and  occupancy." 
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Section  10  of  the  Act  of  June  10,  1896,  29  Stat. 
321,  358,  1  Kappler  597,  609,  ratified  an  agreement 
which  had  been  entered  into  on  February  25,  1896, 
between  the  Apaches  and  an  Indian  inspector,  Ijy 
which  the  Indians  ceded  another  part  of  the  reser- 
vation to  the  United  Suites  for  opening  to  mineral 
entry  with  the  proceeds  to  be  paid  to  the  Indians. 
None  of  the  executive  orders  which  restored  parts 
of  the  reservation  to  the  public  domain,  including 
that  of  December  22,  1902,  provided  for  the  pay- 
ment of  compensation  or  other  Ijenefit  to  the  In 
dians. 

The  conclusion  is  inescapable  that  the  San 
Carlos  Apache  Indian  Reservation  is  an  uncon- 
firmed executive  order  reserve  in  which  the  In- 
dians have  no  compensable  interest  as  against  the 
United  States.  Sioux  Tribe  v.  United  States,  316 
U.S.  317  (1942);  Healing  v.  Jones,  174  F.  Supp. 
211,  216  (1959)  and  210  F.  Supp.  125  (1962). 
These  cases  recognize  that  although  the  Executive 
may  withdraw  and  reserve  lands  of  the  United 
States  for  governmental  piaposes,  the  exclusive 
power  to  dispose  of  or  to  create  compensable  in- 
terests in  the  territory  or  other  property  of  the 
United  States  is  vested  in  the  Congress  by  Section 
3,  Article  IV  of  the  Constitution.  It  is  constitu- 
tionally impossible  for  the  Executive  by  unilateral 
act  to  grant  compensable  interests  in  the  territory 
of  the  United  States.  Since  nothing  in  the  history 
of  the  San  Carlos  Reservation  indicates  Congres- 
sional confirmation  of  title  in  the  Indians— indeed, 
there  is  much  to  the  contrary— we  can  only  con- 
clude that  the  Indians  use  and  occupy  the  lands 
thereof  at  the  pleasure  of  Congiess  and  the  Presi- 
dent. 

That  this  was  the  position  of  Congress  and  the 
Executive  during  the  period  that  the  San  Carlos 
Irrigation  Project  was  being  considered  and  con- 
structed is  clear.  As  stated  in  Assisitant  Solicitor 
Soller's  memorandum  of  January  22,  1965,  the 
Project  was  conceived  primarily  for  the  I^enefit  of 
the  Pima  Indians  on  the  Gila  River  Indian  Reser- 
vation. It  was  first  considered  in  1896.  From  that 
time  until  completion  it  was  under  more  or  less 
constant  consideration  by  Congress  and  various 
agencies  of  the  Executive.  See  House  Report,  Hear- 
ings before  the  Committee  on  Indian  Affairs  on 
the  Condition  of  Various  Tribes  of  Indians,  66th 
Cong.  1st  sess..  Vol.  2,  p.  6.  In  1912,  Congress  au- 
thorized the  Army  Engineers  to  investigate  and 
report  on  the  project.  A  Board  of  Engineer  Officers 
was  appointed  for  the  purpose.  Their  report  to 
the  Secretary  of  War,  dated  February  25,  1914,  and 
entitled,  "San  Carlos  Inigation  Project,  Arizona," 
is  printed  as  House  Document  No.  791,  63d  Cong., 
2d  sess.  It  contains  a  letter,  dated  October  28,  1913, 
to  the  Commissioner  of  Indian  Affairs  from  A.  L. 


Lawshe,  wlio  was  superintendent  of  the  San  Carlos 
Apache  Reservation,  in  which  he  expressed  the 
view  that  the  Indians  should  be  compensated  for 
the  dam  site.  Addressing  itself  lo  this  contention 
tlie  Board  stated: 

"Regarding  land  damages  it  is  the  under- 
standing of  the  board  that  tiiis  reservation  is 
not  owned  by  the  Apache  Nation.  If  the 
Unitetl  States  owns  it,  and  if  this  irrigation 
project  were  solely  for  the  benefit  of  the  Pima 
Indians  and  entirely  at  the  expense  of  the 
(iovernment,  it  woukl  be  idle  to  pay  damages 
except  on  improvements  Ijelonging  to  the  In- 
dians, lor  the  Government  would  only  be 
transferring  money  from  one  pocket  to  an- 
other. But  the  project  is  also  for  the  l)enefit 
of  private  lands  that  would  receive  a  gift  if  the 
reservoir  site  be  assessed  at  less  than  its  value. 
Hence  the  project  should  pay  lor  the  land  re- 
gardless of  where  the  title  lies." 

The  Board  accepted  as  the  value  of  the  reserva- 
tion lands  retpiired  for  the  dam  and  reservoir  the 
amount  of  $91,865.   Op.  (it.,   I45-I4(). 

At  the  hearings  on  the  bill  which  l)ecame  the  Act 
of  June  7,  1924,  43  Stat.  475,  which  authorized  the 
construction  of  Coolidge  Dam  and  the  San  (>arlos 
Reservoir,  the  following  exchange  took  place  be- 
tween Wendell  M.  Reed,  Chief  Engineer  of  the 
Indian  Irrigation  Service,  Representative  Carl 
Hayden  of  Arizona,  and  Representative  Homer 
P.  Snytler,  the  Chairman  of  tlie  House  Commit- 
tee on  Indian  Affairs: 

"Mr.  Reed.  *  *  *  The  .$5,500,000  project 
which  is  referred  to  here  really  is  simply  for 
the  dam  and  tJie  necessary  work  in  connection 
therewith. 

The  Cliai)iinni.  it  does  not  contemplate  the 
purchase  of  any  land  that  may  have  to  be  pur- 
chased or  contain  the  supply  space  for  the 
reservoir? 

Mr.  Reed.  Yes;  the  reservoir  is  all  on  an  In- 
dian  Reservation— San   Carlos  Reservation. 

The  C/iaiiman.  So  there  is  no  expense  in  pur- 
chasing  of   land? 

Mr.  Reed.  There  will  be  some  expense  in  the 
purchase  or  in  payment  for  condemning  buikl- 
ings  and  some  small  works  of  that  kind.  4  he 
estimate  made  by  the  representatives  of  the 
Indian    Service    was    practically   .|200,000,    and 
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the  Army  Engineers,  after  investigating,  con- 
curred. 

Mr.  Hayden.  That  |200,000  is  included  within 
the  limit  of  |5,500,000? 

Mr.  Reed.  Yes." 

Pima  Indians  and  the  San  Carlos  Irrigation  Proj- 
ect, Hearings  on  S— 966  Before  the  House  Com- 
mittee on  Indian  Affairs,  68th  Cong.  1st  Sess. 
(1924). 

By  letter  elated  May  5,  1925,  to  the  Secretary  of 
the  Interior,  the  Assistant  Commissioner  of  the 
Office  of  Indian  Affairs,  after  quoting  the  con- 
clusion of  the  Board  of  Engineer  Officers  set  forth 
above  and  noting  that  twelve  years  had  elapsed 
since  the  making  of  the  Board's  report,  suggested 
that— 

"*  *  *  conditions  make  it  necessary  to  have 
the  matter  again  investigated  with  a  view  of 
determining  the  value  of  the  lands  and  im- 
provements that  will  be  inundated  by  the 
water  impounded  by  the  reservoir. 


"It  is  accordingly  recommended  that  a  Board 
of  three  members,  consisting  of  the  Assistant 
Chief  Engineer,  C.  R.  Olberg,  the  Superin- 
tendent of  the  San  Carlos  Reservation,  James 
B.  Kitch,  and  an  Indian,  a  member  of  the 
San  Carlos  Reservation  to  be  selected  by  the 
two  other  members,  be  appointed  for  the  pur- 
pose of  determining  the  extent  of  the  dam- 
age to  be  suffered  by  reason  of  the  construc- 
tion of  the  Coolidge  Dam,  the  third  member 
of  the  Board  not  to  pass  on  matters  affecting 
Government  buildings." 

This  recommendation  was  approved  by  Assistant 
Secretary  John  H.  Edwards.  An  appraisal  board, 
consisting  of  C.  R.  Olberg,  J.  B.  Kitch  and  Morgan 
Toprock— the  latter  having  been  elected  by  the 
Indians  of  the  San  Carlos  Reservation— was  duly 
constituted  and  commenced  its  work.  Its  report, 
dated  February  4,  1926,  and  approved  by  Assistant 
Secretary  Edwards  on  November  27,  1926,  shows 
beyond  cavil  that  the  Indians  were  awarded  the 
fidl  value  of  the  approximately  21,750  acres  of 
San  Carlos  Reservation  lands  devoted  to  the  use  of 
the  Project.  Its  award  of  $86,290. 13  for  "Tribal 
Indian  Land"  was  constituted  as  follows: 


'Grazing  land,  20,012Vi  acres 
@    1.25    per   acre    


^5,015.63 


Land  susceptible  of  irrigation, 

1100  acres  @  1 15.00  per  acre  _  16,500.00 
Irrigated   and    improved   lands 

$100.00  basic  value.  Deducting 

credits    to    individual    Indians 

for  improvements  leaves  563 V2 

acres  at  from  $72.25  to  $86.00 

per    acre    36,974.50 

Agency  farm  lands,  irrigated,  tribal, 

78  acres  @  $100.00  per  acre  __  7,800.00 
Total  Appraisement  Tribal  Lands_|86,290.13" 

The  legal  and  administrative  histories  of  the  San 
Carlos  Apache  Indian  Reservation  and  the  San 
Carlos  Irrigation  Project  establish  that  it  was  never 
conceived  that  the  LInited  States  had  to  acquire 
the  lands  needed  for  the  dam  and  reservoir.  It  was 
always  thought— and  correctly— that  the  United 
States  already  owned  the  necessary  lands  and  that 
it  could  devote  them  to  the  use  of  the  Project 
simply  by  administrative  act  without  incurring  any 
obligation  to  the  San  Carlos  Apache  Tribe.  Clearly 
the  compensation  which  was  paid  the  Tribe  was 
awarded  as  a  matter  of  grace  and  not  of  right  (Cf. 
Sioux  Tribe  v.  United  States,  supra,  331)  and 
largely  out  of  consideration  of  the  fact  that  the 
Project  was  intended  for  the  benefit  of  non-Indians 
as  well  as  Indians. 

The  simple  fact  is  that  the  lands  of  the  Reserva- 
tion devoted  to  the  use  of  the  Project  were  not 
acquired  under  the  authority  of  the  Act  of  June 
7,  1924,  and  it  is  wholly  immaterial  what  interests 
were  comprehended  by  the  term  "right  of  way" 
used   therein. 

The  construction  of  the  Project  did,  of  course, 
necessitate  the  acquisition  by  the  Government  of 
lands  and  rights  from  parties  other  than  the  San 
Carlos  Apache  Indians.  For  example,  the  Southern 
Pacific  Railroad  possessed  a  right  of  way  over  lands 
which  were  to  be  submerged  by  the  reservoir. 
Ultimately,  the  Railroad  was  paid  .$1,000,000  for 
this  right  of  way  and  to  defray  part  of  the  expense 
of  relocating  about  14  miles  of  its  line. 

Although  we  are  convinced  that  the  United  States 
owned  the  reservoir  area  free  and  clear  of  any 
obligation  to  the  Indians  and  did  not  require  any 
additional  authority  to  use  it  in  connection  with 
the  Project,  we  could  not,  in  any  event,  subscribe 
to  the  proposition  that  the  use  of  the  term  "right 
of  way"  in  the  Act  of  June  7,  1924,  limited  the 
estate  which  the  Government  could  acquire  for  the 
Project  to  a  flowage  easement.  "Right  of  way"  is 
as  often  used  to  describe  an  area  of  land  as  an 
estate  in  it.  Cf.  64  I.D.  70  (1957).  That  Congress 
did   not   use   the   term   in    any  restrictive   sense   is 
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manifest  by  the  fact  that  in  appropriating  for  the 
Project  in  1925  it  provided  that  the  sum  appro- 
priated "shall  be  available  for  purchase  and  acquir- 
ing of  land  and  necessary  rights  of  way  needed  in 
connection  with  the  construction  of  the  project." 
43  Stat.   1141,   1152. 

Even  if  we  were  to  assume  that  the  San  Carlos 
Apaches  had  an  interest  in  the  reservoir  lands  en- 
forceable against  the  United  States  and  that  we 
must  look  to  the  Act  of  1924  for  amthority  to  use 
them  in  connection  with  the  Project,  we  would 
conclude  that,  whatever  the  interest  of  the  Indians, 
it  has  been  fully  compensated  and  extinguished. 

All  else  that  we  have  discovered  tends  to  confirm 
this  conclusion.  Most  of  the  lands  of  the  dam  site 
and  reservoir  area  were  included  in  Water  Power 
Designation  No.  4,  executed  on  February  I,  1917, 
which  found  them  valuable  for  the  development  of 
water  power,  reserved  them  to  the  United  States, 
and  exempted  them  from  the  o{>eration  of  any  and 
all  grants  to  the  State  of  Arizona.  In  1928,  the 
Federal  Power  Commission  reported  to  Congress 
that  the  San  Carlos  Apache  Indians  were  not  en- 
titled to  any  additional  compensation  by  reason 
of  the  generation  of  hydroelectric  power  at  Coo- 
lidge  Dam.  This  was  based  on  the  finding  that  the 
compensation  already  paid  them  exceeded  the  re- 
turn to  be  expected  if  the  lands  were  valued  on  the 
basis  of  combined  irrigation  and  power  develop- 
mem.  Sen.  Doc.  No.  9S,  70th  Cong.,  1st  sess.  1928. 

In  sum,  we  are  firm  in  the  opinion  that  under  25 
U.S.C.  390,  the  proceeds  derived  from  the  leasing 
of  and  granting  of  concessions  on  lands  in  the  San 
Carlos  Reservoir  area  should  be  expended  in  the 
op>eration  and  maintenance  of  the  San  Carlos 
Irrigation  Project.  Without  regard  to  "title",  these 
lands  have  been  withdrawn  or  otherwise  acquired 
in  connection  with  the  Project  and  the  San  Carlos 
Apache  Indians  have  been  fully  compensated  for 
them.  Present  these  facts,  the  statute  directs  thaf 
the  proceeds  from  the  lands  be  used  for  the  benefit 
of  the  Project.  Further,  we  are  of  the  opinion  that 
the  San  Carlos  Apaches  never  had  any  interest 
in  the  lands  enforceable  against  the  United  States; 
that  the  lands  belonged  to  the  United  States  free 
of  any  obligation;  that  no  authority  was  needed 
for  the  United  States  to  put  them  to  any  proper 
use,  and  that  title  to  the  lands  is  in  the  United 
States  in  connection  with  the  San  Carlos  Irriga- 
tion Project. 


Frank    J.   Barry, 

Solicitor. 


Funds  Used  By  California  Legal  Services 

Program  to  Benefit  Indians— Not 

Chargeable  to  Indians 

October  19,   1966. 

Mr.   Gary   Bellow 

Deputy  Director 

Law  Offices  of  California 

Rural  Legal  Assistance 

257  South  Spring  Street 

Los  Angeles,  Clalifornia  90012 

Dear  Mr.  Bellow: 

This  replies  to  yom  leitters  of  September  28  and 
September  30  to  Mr.  George  Miron,  Special  As- 
sistant to  the  Solicitor,  concerning  certain  funds 
provided  by  the  Office  of  Economic  Opportunity 
and  to  be  used  by  your  corporation  to  provide 
legal  services  to  indigent  persons  in  non-urban 
areas  and  the  possible  application  of  25  U.S.C. 
81—82  to  the  activities  of  your  organization.  As  a 
part  of  your  program,  you  are  undertaking  a  spe- 
cial project  of  legal  research  into  the  legal  prob- 
lems of  indigent  Indians  of  California,  but  have 
encountered  fears  and  suspicions  on  the  part  of 
the  Indians  that  any  money  spent  for  legal  services 
rendered  to  them  "would  be  deducted  from  claims 
they  possessed  against  the  United  States  or  be 
used  as  basis  for  a  lien  against  the  property." 

You  indicate  there  is  need  to  assure  the  Indians 
that  no  part  of  any  funds  made  available  by  the 
Federal  Government  to  them  or  for  their  benefit 
under  programs  conducted  by  O.E.O.: 

"a)  shall  be  deducted  from  any  past,  presemt, 
or  future  awards  to  the  Indians  of  Califor- 
nia by  the  Court  of  Claims; 

"b)  shall  be  treated  as  a  debt  incurred  by  the 
California  Indians  and  held  as  a  lien  on 
any  of  their  lands; 

"c)  shall  be  subtracted  from  the  money  held 
on  behalf  of  California  Indians  by  the 
Bureau    of    Indian    Affairs." 

We  must  assume  that  the  inquiry  is  limited  to 
funds  appropriated,  programmed  and  granted  for 
indigent  legal  assistance  generally,  and  that  the 
funds  are  not  expended  by  the  United  States  spe- 
cifically for  the  benefit  of  the  Indians  of  California. 
Act  of  August  13,  1946,  60  Stat.  1050,  25  U.S.C. 
§70a  (1964).  See  also  Act  of  May  18.  1928,  45 
Stat.  602,  25  U.S.C.  §653  (1964)  ;  Act  of  August  12, 
1935,  49  Stat.  596,  25  U.S.C.  §475a    (1964). 
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Tlie  great  bulk  oi  the  iunds  in  tlie  'rreasury  to 
the  credit  of  the  Indians  of  California  consists  of 
$29,100,000  appropriated  by  the  Act  of  October  7. 
1964,  78  Stat.  1023,  1033,  to  satisfy  an  award  by  the 
Indian  Claims  Commission  on  July  20,  1964,  in 
Dockets  No.  31,  37,  80,  SOD,  and'347,  consolidated. 
See  H.R.  Doc.  339,  88th  Cong.  (1964).  Annual 
appropriation  acts  lor  this  Department  have  for  a 
number  of  years  provided  that  "funds  derived  from 
appropriations  in  satisfaction  of  awards  of  the 
Indian  Claims  Commission  ami  the  Coiut  of 
Claims  shall  not  be  available  for  advances,  except 
for  such  amounts  as  may  be  necessary  to  pay  at- 
torneys fees,  expenses  of  litigation,  and  expenses 
of  program  planning,  until  after  legislation  has 
been  enacted  that  sets  forth  the  purposes  for  which 
said  funds  will  be  used."  See,  e.g..  Act  of  May  31, 
1966,   80   Stat.    170,    173. 

The  only  other  judgment  fund  of  the  Indians  of 
California  now  on  deposit  in  the  Treasury  or  other- 
wise under  trust  supervision  of  the  Secretary  of 
the  Interior  is  some  $1,018,1.'J2.75  (as  of  April, 
1966)  remaining  undistributed  from  the  appro- 
priation made  by  the  Act  of  .-Xpril  2.5,  194r>,  59 
Stat.  77,  94,  to  satisfy  the  judgment  of  the  Court 
of  Claims  on  December  4,   1944. 

H.R.  8021,  pending  in  the  present  Congress  would 
provide  for  individual  share  distril)iuion  of  the 
1964  appropriation,  and  for  disposition  to  the 
State  of  California  in  trust  for  the  Indians  of  any 
undistributed  balance  of  that  appropriation  and 
of  the  remaining  balance  of  the  194.5  appropria- 
tion. 

Since  these  claims  cases  have  been  finally  decided, 
and  monies  appropriated  in  satisfaction  of  the 
awards,  we  perceive  no  basis  on  which  the  United 
States  could  now  claim  as  offsets  against  them  any 
funds  which  might  be  expended  for  legal  services 
rendered  to  the  Indians  of  California  as  a  part  of 
a   general    program   of   indigent   assistance. 

With  respect  to  fiuure  claims,  we  could  only  spec- 
ulate concerning  the  possibility  of  offsets  and  this, 
of  course,  we  cannot  do.  However,  so  far  as  we 
are  aware,  the  Department  of  Justice  has  not 
asserted  as  offsets  in  other  pending  claims  cases 
expenditmes  benefiting  Indians  made  under  pro- 
grams of  the  Office  of  Economic  Opportunity.  In- 
deed, we  are  convinced  that  the  Government's 
claiming  as  offsets  benefits  and  assistance  pro- 
vided under  general  programs  of  the  sort  conducted 
by  the  O.E.O.  is  specifically  prohibited  by  the 
provisions  of  25  U.S.C.  70a  and  475a.  Quite  clearly, 
in  oiu-  view,  the  programs  of  O.E.O.  are  generally 
applicable  throughout  the  United  States,  are  in- 
tended to  relieve  distress  caused  by  luiemploy- 
ment  and  conditions  resulting  therefrom  (i.e.  pov- 
erty)   and  often  entail  public  projects  for  the  re- 


lief of  unemployment  and  to  increase  employment. 
As  a  matter  of  fact,  the  provis.ions  of  sections  70a 
and  475a  describing  the  kinds  of  programs  whose 
benefits  may  not  be  offset  against  Indian  claims 
constitute  a  pithy  definition  of  the  basic  objectives 
of  the  War  on  Poverty. 

We  know  of  no  basis  on  which  the  amounts 
spent  for  indigent  legal  services  to  Indians,  as 
part  of  a  general  program,  could  be  treated  as  a 
debt  and  held  as  a  lien  against  lands  of  California 
Indians. 

There  is  no  present  authority  in  law  for  the 
Bureau  of  Indian  Affairs  to  subtract  from  the 
money  held  on  behalf  of  California  Indians  any 
amoimts  spent  for  such  legal  services,  nor  is  any 
such  aiuhority  piovided  in  H.R.  8021  in  its  pre.s- 
ent  form. 

Without  knowing  the  precise  arrangements  your 
organization  contemplates  making  with  tribes  or 
individual  Indians  we  cannot  say  definitely  that 
the  provisions  of  25  U.S.C.  81—85  would  not  apply. 
However,  you  are  generally  correct  in  your  in- 
terpretation that  these  statutes  apply  only  to  con- 
tractual anangements  with  Indians  which  con- 
template that  the  other  party  will  receive  some 
material  compensation  or  consideration.  From 
what  we  know  of  the  program  your  organization 
intends  to  sponsor,  it  woidd  not  appear  that  there 
will  be  any  necessity  for  it  to  enter  into  formal 
agreements  with  individual  Indians  or  tribes, 
other  than,  perhaps,  representational  agreements 
to  satisfy  rides  of  court  which  woidd  be  wholly 
gratuitous.  However,  if  your  organization  con- 
templates formal  arrangements  with  Indians  which 
provide  for  anything  approaching  consideration 
moving  to  it  you  should  submit  the  arrangement 
for  opinion. 

Frank    J.   Barry, 

Solicitor. 


State  Taxation  of  Traders  on  Cherokee 
Reservation    in    North  Carolina 

December  19,  1966. 

Hon.  Edwin  L.  Weisl,    Jr. 
Assistant  Attorney  General 
Land  and  Natural  Resources  Division 
Department  of  Ju.stice 
Washington,  D.C.  20530 

Dear  Mr.   Weisl: 

On    November    25,    1966    we   sent    you    certain 
papers  relating  to  the  efforts  of  the  State  of  North 
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Carolina  to  collect  privilege  license  taxes  from 
the  Eastern  Band  of  Cherokees.  As  promised  in 
that  letter,  there  are  enclosed  copies  of  the  loan 
agreement  between  the  Band  and  the  United  States 
under  which  the  Boundary  Tree  Motel  Enterprises 
were  built,  and  of  the  deposit  agreement  among 
the  Band,  the  United  States,  and  the  First  Union 
Bank  of  North  Carolina,  under  which  the  ac- 
counts of  the  enterprise  are  maintained. 

We  have  not  heard  of  any  further  action  being 
taken  by  the  State  to  collect  the  taxes  claimed  to 
be  due  from  the  Band  since  the  Bank's  refusal 
to  turn  over  the  deposited  tribal  funds  it  has  to 
the  State  pursuant  to  the  garnishment  for  taxes 
which  the  State  served  on  the  Bank.  However,  we 
have  been  advised  the  State  is  now  seeking  to 
collect  privilege  license  taxes  from  tribal  lessees 
who  operate  the  restaurant  and  snack  bar  that  are 
part  of  the  Boundary  Tree  Motel  tribal  enter- 
prise on  the  Cherokee  Indian  Reservation  in 
North  Carolina.  In  addition  to  having  a  tribal 
business  lease,  the  lessees,  Cecil  Smith  and  Richard 
Hill,  have  been  licensed  as  Indian  traders  to  con- 
duct their  operations  under  the  lease.  We  under- 
stand that  neither  Smith  nor  Hill  is  an  Indian. 

There  are  enclosed  two  copies  of  a  memorandum 
dated  December  2,  1966  and  its  attachments  from 
the  Deputy  Assistant  Commissioner  of  Indian  Af- 
fairs recommending  that  your  Department  be  re- 
quested to  take  appropriate  action  to  prevent  the 
State  from  collecting  the  privilege  license  taxes 
from  the  traders.  We  interpret  the  recommenda- 
tion to  include  a  request  for  action  to  prevent 
the  collection  of  the  taxes  from  the  Band.  We  con- 
cur. Reference  of  this  matter  has  been  delayed  be- 
cause the  missing  file  referred  to  in  the  Deputy 
Assistant  Commissioner's  memorandum  was  not 
located  by  the  Bureau  until  this  week. 

The  nature  of  the  operations  of  Smith  and  Hill 
on  the  Reservation  and  the  efforts  of  the  State 
to  exact  privilege  license  taxes  from  them  are  ex- 
plained in  the  papers  accompanying  the  Deputy 
Assistant  Commissioner's  memorandum.  It  is  our 
understanding  that  Smith  and  Hill  have  ignored 
the  November  25,  1966  letter  from  the  State 
revenue  collector  and  that  the  matter  of  collecting 
the  12,220.00  claimed  for  taxes  and  penalties  has 
been  turned  over  to  the  Sheriff's  Office.  We  are 
further  informed  the  Sheriff  has  indicated  to  the 
Cherokee  Indian  Agency  that  he  will  wait  a  full 
thirty  days  from  December  1,  1966  before  taking 
action  to  effect  collection  of  the  taxes  assessed 
against  Smith  and  Hill.  We  are  not  advised  as  to 
the  nature  of  the  collection  action  proposed. 


Our  reasons  for  believing  the  State  privilege 
license  taxes  to  be  inapplicable  to  licensed  Indian 
traders  on  the  Cherokee  Indian  Reservation  have 
been  fully  explained  to  the  State  of  North  Caro- 
lina. The  State's  attempt  to  apply  the  taxes  to 
an  enterprise  of  the  Band  comes  as  a  surprise. 
Our  reasons  for  thinking  the  taxes  to  be  inappli- 
cable in  either  case  are  as  follows. 

In  Solicitor's  Opinion  M-34989,  60  I.D.  31 
(1947),  referred  to  in  the  Deputy  Assistant  Com- 
missioner's memorandum,  Solicitor  White  sets 
forth  the  bases  on  which  this  Department  recog- 
nizes the  Band's  tribal  existence  and  right  of  self- 
government.  Decisions  of  the  United  States  Court 
of  Appeals  for  the  Fourth  Circuit  have  found  the 
Band  to  be  an  Indian  Tribe  and  the  lands  which 
the  United  States  holds  in  trust  for  them  to  be 
an  Indian  Resei-vation.  See  United  States  v.  Wright, 
53  F2d.  300  (1931),  and  United  States  v.  Parton, 
et  al,  132  F.  2d  886  (1943).  Consequently,  the  at- 
tempt of  the  State  to  impose  the  taxes  upon  a  tribal 
enterprise  of  the  Band  operating  within  the  Chero- 
kee Indian  Reservation  is  an  interference  with  the 
Band's  right  of  self-government  and  is,  therefore, 
beyond  the  jurisdiction  of  the  State.  Willimns  v. 
Lee,  358  U.S.  217   (1959)  . 

The  attempted  imposition  of  the  taxes  upon 
licensed  Indian  traders  within  the  Reservation  is 
invalid  in  our  view  under  the  principles  announced 
in  Warren  Trading  Post  Co.  v.  Arizona  Tax  Corn- 
mission,  380  U.S.  685  (1965)  .  The  details  of  our 
conclusions  in  this  respect  are  set  out  in  memoran- 
dums dated  September  29,  1965  and  August  16,  1966, 
respectively  from  the  Associate  Solicitor,  Indian 
Affairs  and  Acting  Associate  Solicitor,  Indian  Af- 
fairs, to  the  Commissioner  of  Indian  Affairs.  Two 
copies  of  each  of  these  memorandums,  as  well  as 
duplicate  copies  of  each  of  the  items  listed  on 
the  attached  exhibit  sheet,  are  enclosed. 

We  believe  that  the  material  which  accom- 
panies this  letter  will  provide  you  complete  infor- 
mation on  the  background  of  the  present  contro- 
versy with  North  Carolina  over  its  attempt  to  col- 
lect privilege  license  taxes  from  the  Eastern  Band 
of  Cheiokees  and  from  licensed  Indian  traders  on 
the  Cherokee  Indian  Reservation,  but  if  there  is 
additional  information  which  we  may  furnish  you 
please  advise  us. 


Edward  Weinberg, 

Deputy  Solicitor. 
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Omaha  Tribal  Roll— Judgment  Fund 
Distribution 

January  9,  1967. 

Weissbrodt,  Weissbrodt,  and  Liftin 
1908  Que  Street,  N.W. 
Washington,  D.C.  20009 

Gentlemen: 

On  March  3,  1965,  the  Acting  Associate  Solici- 
tor, Indian  Affairs,  sustained  the  appeals  of  22 
persons,  taken  from  decisions  of  the  Aberdeen 
Area  Director  of  the  Bureau  of  Indian  Affairs 
that  appellants  were  not  qualified  to  have  their 
names  entered  on  the  membership  roll  of  the 
Omaha  Tribe  of  Nebraska  under  the  Act  of  Sep- 
tember 14,  1961,  75  Stat.  508.  The  pertinent  part 
of  that  statute  reads: 

*  *  *  the  Secretary  of  the  Interior  is  author- 
ized and  directed,  pursuant  to  such  regula- 
tions as  may  be  issued  by  him,  to  prepare  a 
roll  of  Omaha  Indians  whose  names  appear  on 
the  Omaha  allotment  rolls  finally  approved 
pursuant  to  the  Acts  of  Congress  of  August 
7,  1882  (22  Stat.  341) ,  and  March  3,  1893  (27 
Stat.  612) ,  and  who  are  living  on  the  date  of 
this  Act,  and  the  descendants  of  such  allottees 
who  are  born  and  living  on  the  date  of  this 
Act  and  who  possess  Omaha  blood  of  the  de- 
gree of  one-fourth  or  more  J"egardless  oi 
whether  such  allottees  are  living  or  deceased 


The  Area  Director  rejected  the  appellants'  en- 
rollment applications  on  the  giound  that  they  did 
not  possess  Omaha  blood  of  the  degree  of  one- 
fourth  or  more  as  required  by  the  1961  Act.  Tlie 
Acting  Associate  Solicitor  concluded  that  the  ap- 
pellants qualified  for  enrollment  as  {assessors  of 
the  required  amount  of  Omaha  blood  on  the 
basis  that  the  Indian  blood  of  their  ancestors  who 
by  marriage,  adoption,  or  other  tribal  formality 
were  recognized  as  members  of  the  Omaha  Tribe 
prior  to  the  Omaha  Allotment  Act  of  August  7, 
1882,  should  be  considered  Omaha  blood  within 
the  meaning  of  the  1961  Act. 

On  March  29,  1965,  the  Omaha  Tribal  Council, 
by  Resolution  No.  31—65,  requested  you  as  Gen- 
eral Council  for  the  Omaha  Tribe  to  take  steps  to 
cause  the  Acting  Associate  Solicitor's  construction 
to  be  withdrawn  and  to  cause  the  appeals  sus- 
tained on  the  basis  thereof  to  be  dismissed.  The 
Council's  resolution  recites  that  it  has  always  un- 
derstood the  term  "Omaha  blood",  as  used  in  the 


1961  Act,  to  exclude  other  Indian  blood  and  be- 
lieves the  construction  of  the  Acting  Associate 
Solicitor  to  be  contrary  to  the  intention  of  the 
statute. 

Pursuant  to  the  direction  of  the  Omaha  Tribal 
Council,  you  filed  with  this  office  written  argu- 
ments urging  reconsideration  of  the  decisions  made 
March  3,  1965.  Pending  determination  of  the 
Tribe's  petition,  no  distribution  of  per  capita 
payments  has  been  made  to  those  persons  whose 
enrollment  is  opposed  by  the  petition. 

As  you  assert,  whether  the  appeals  in  question 
were  properly  allowed  depends  upon  whether  the 
Act  of  September  14,  1961,  was  correctly  inter- 
preted. We  think  it  was  and  therefore  reaffirm 
the  March  3,  1965,  decisions.  Our  reasons  follow: 

Senate  Report  No.  598,  87th  Cong.,  1st  Sess. 
(1961),  on  S.  1518,  which  became  the  1961  Act  in 
question,  sets  forth  the  purpose  of  the  legislation 
as  follows: 

The  purfK>se  of  S.  1518  is  to  provide  for  the 
disposition  of  a  judgment  awarded  the  OmaJia 
Tribe  of  Indians  by  the  Indian  Claims  Com- 
mission. The  amount  of  the  award  was  $2,- 
900,000,  which  was  appropriated  by  the  Sec- 
ond Supplemental  Appropriations  Act  of 
1960  and  deposited  in  the  Federal  Treasury. 
Attorneys'  fees  and  expenses  reduced  the  net 
amount  of  the  judgment  to  $2,648,581.,  which 
has  drawn  interest  at  4  percent.  The  current 
balance  amounts  to  $2,722,228. 

The  Indian  Claims  Commission  found  that 
the  Tribe  was  acting  on  its  own  behalf  and 
in  a  representative  capacity  on  behalf  of  the 
aboriginal  tribe  and  nation.  It  also  found 
that  some  of  the  descendants  of  the  aboriginal 
nation  were  not  presently  enrolled  as  mem- 
bers of  the  tribe,  but  that  they  are  entitled 
to  share  in  the  judgment.  S.  1518  directs  the 
Secretary  of  the  Interior  to  prepare  a  roll 
that  includes  all  persons  eligible  to  share  in 
the  judgment,  and  also  makes  that  roll  the 
official  membership  roll  of  the  tribe. 

The  bill  provides  that  the  judgment  will  be 
used  to  make  a  $750  per  capita  payment  to 
each  enrolled  member  and  the  balance  of  the 
judgment  may  be  used  for  other  piu-p>oses 
authorized  by  the  tribal  council  and  approved 
by  the  Secretary.  While  the  total  enrollment 
of  the  tribe  cannot  be  anticipated,  it  is  esti- 
mated that  approximately  $1.5  million  will  be 
used  for  p>er  capita  payments,  leaving  about 
$1.2  million  for  other  uses. 


January  9,  1967 


Opinions  of  the  Solicitor 


1961 


On  March  8,  1961,  the  members  of  the  tribe 
met  in  a  general  meeting  and  adopted  a  reso- 
lution, which  is  on  file  with  the  committee, 
endorsing    the    provision    of    this    legislation 


House  of  Representatives  Report  No.  1004,  87th 
Cong.  1st  Sess.  (1961),  contains  similar  statements 
regarding  the  purpose  of  S.  1518. 

In  the  Department's  report  of  June  26,  1961, 
which  is  included  at  pages  2—4  of  Senate  Report 
No.  598,  the  matter  of  the  preparation  of  a  tribal 
roll  under  the  provisions  of  S.  1518  received  the 
following  comments: 

The  Omaha  Tribe  of  Neibraska  is  organized 
imder  the  Indian  Reorganization  Act  of  June 
18,  1934  (48  Stat.  984).  Although  the  judg- 
ment was  recovered  in  the  name  of  the  organ- 
ized tribe,  die  Indian  Claims  Commission 
found  that  the  tribe  was  acting  on  its  own 
behalf  and  in  a  representative  capacity  on  be- 
half of  the  aboriginal  tribe  and  nation.  The 
Commission  further  foimd  that  some  of  the 
descendants  of  the  aboriginal  tribe  and  nation 
are  not  presently  actually  enrolled  as  members 
of  the  Omaha  Tribe  of  Nebraska,  but  that 
they  are  entitled  to  share  in  the  judgment.  It 
is  estimated  that  over  2,000  persons  are  pres- 
ently enrolled  as  members  of  the  Omaha  Tribe 
of  Nebraska,  and  that  approximately  200  of 
them  are  of  less  than  one-fourth  Omaha  Indian 
blood  and  will  not  qualify  for  enrollment 
on  the  new  roll  which  is  required  under  the 
provisions  of  the  bill.  The  number  of  Indians 
who  are  not  presently  enrolled  and  who  will 
be  entitled   to   enrollment   is   not   known. 

Under  these  circumstances  it  would  be  im- 
proper to  place  the  entire  judgment  under  the 
control  of  the  Omaha  Tribe  of  Nebraska  as 
organized  under  the  Indian  Reorganization 
Act  unless  all  persons  entitled  to  share  in  the 
judgment  are  made  eligible  for  membership  in 
the  tribal  entity.  Otherwise,  the  Omaha  Tribe 
of  Nebraska  coidd  use  all  of  the  judgment 
fimds  for  the  benefit  of  its  members  and  ex- 
clude the  other  Omaha  Indians  who  are  en- 
titled to  share  in  the  judgment  fund  but  who 
cannot  meet  the  requirements  for  member- 
ship prescribed  in  the  Omaha  tribal  constitu- 
tion. This  problem  is  resolved  adequately  by 
the  bill  by  providing  for  a  new  roll  that  in- 
cludes all  persons  eligible  to  share  in  the  judg- 
ment, and  by  making  that  roll  the  membership 
roll  of  the  tribe.  The  enrollment  of  children 
subsequently   born    will    be   governed    by    the 


tribal  constitution.  The  tribe  has  endorsed 
this  procedme  by  a  formal  resolution.  Op. 
cit.  p.  3. 

It  is  quite  clear,  therefore,  that  the  attention 
of  Congress  was  focused  upon  the  need  for  pre- 
paring a  tribal  roll  which  would  include  the 
descendents  of  the  aboriginal  Omaha  tribe,  who, 
in  addition  to  the  members  of  the  Omaha  Tribe 
of  Nebraska,  were  found  by  the  Indian  Claims 
Commission  to  be  entitled  to  share  in  the  .|2,900,- 
000.00  award  to  be  disposed  of  by  S.  1518.  With 
respect  to  the  entitlement  of  members  of  the 
Omaha  Tribe  of  Nebraska  to  share  in  the  award, 
the  first  of  the  findings  of  fact  of  the  Indian 
Claims  Commission  made  in  the  matter  of  the  re- 
quest of  the  plaintiffs  and  defendant  in  the  pro- 
ceedings entitled,  Omaha  Tribe  of  Nebraska  et. 
al,  V.  United  States,  Docket  Numbers  225-A,  225- 
B,  225-C.  and  225-D,  for  approval  of  the  $2,900,- 
000.00  compromise  settlement  file<l  with  the  Com- 
mission, reads: 

1.  The  Plaintiff,  in  each  of  the  above  entitled 
docket  numbers,  the  Omaha  Tribe  of  Ne- 
braska, is  a  recognized  Indian  Trifoe  organized 
under  a  constitution  and  by-laws  ratified  by 
the  tribe  on  February  15,  1936,  and  approved 
by  the  Secretary  of  the  Interior  on  March  30, 
1936  pursuant  to  the  Indian  Reorganization 
Act.  The  membership  of  the  Omalia  Tribe  of 
Nebraska  is  prescribed  (1)  by  the  official  cen- 
sus roll  of  the  Omaha  Tribe  of  Nebraska,  as 
of  April  1,  1934,  with  the  supplement  thereto 
of  January  1,  1935,  and  (2)  by  Article  II  of 
its  Constitution  and  By  Laws,  and  (3)  by 
such  ordinance  as  shall  be  hereafter  enacted 
by  the  Tribal  Council,  subject  to  review  by 
the  Secretary  of  the  Interior.  As  of  the  latest 
count,  completed  in  July  1955,  there  were 
2,223  enrolled  members  of  the  Omalia  Tribe 
of  Nebraska.  Each  of  these  members  is  in  part 
descended  from  one  or  more  members  of  the 
aboriginal  Omaha  Tribe.  *  *  *  (Emphasis 
added) 

In  light  of  the  explanation  to  Congress  of  the 
need  to  add  to  the  membership  of  the  Oraaha 
Tribe  of  Nebraska,  other  descendants  of  the  ab- 
original Omaha  tribe,  and  the  finding  of  the  Indian 
Claims  Commission  that  all  members  of  the  Omaha 
Tribe  of  Nebraska  are  descended  from  members 
of  the  aboriginal  Omaha  tribe,  we  are  unable 
to  conclude  that  when  Congress  used  "Omaha 
blood"  in  the  1961  Act  it  considered  only  some 
of  the  Indian  blood  of  Omaha  allottees  to  be 
Omaha  blood  for  purposes  of  the  act. 
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Although  you  assert  that  the  OmaJia  blood 
quantum  test  contained  in  the  legislation  was  de- 
rived from  the  tribal  constitution,  and  that  its 
meaning  in  the  statute  is  therefore  the  same  as 
in  the  tribal  constitution,  we  find  no  confirma- 
tion in  the  legislative  history  that  it  was  explained 
to  Congress  how  "Omaha  Indian  blood"  was 
used  in  the  tribal  constitution  or  that,  if  so,  Con- 
gress intended  to  adopt  such  meaning  for  "Omaha 
blood"  in  the  legislation.  Indeed,  we  find  indica- 
tions in  our  legislative  file  on  S.  1518  which  sug- 
gest that  you  provided  Congress  an  interpretation 
of  "Omaha  blood"  as  applied  to  the  then  mem- 
bers of  the  Omaha  Tribe  of  Nebraska  which  is 
more  an  explanation  in  the  vein  of  tlie  finding  of 
the  Indian  Claims  Commission  than  an  exposition 
of  the  meaning  of  "Omaha  Indian  blood"  as  usea 
in  the  tribal  constitution. 

To  be  specific,  on  March  21,  1961,  you  sent  to 
United  States  Representative  Ralph  F.  Beermann, 
a  proposed  bill  providing  for  the  disjwsition  of 
judgment  funds  of  the  Omaha  Tribe  of  Indians; 
a  memorandimi  regarding  the  proposed  bill;  and 
a  copy  of  the  March  8,  1961,  resolution  of  the 
general  meeting  of  the  Omaha  Tribe  of  Nebraska, 
which  is  referred  to  in  Senate  Report  No.  598 
and  is  quoted  in  H.R.  Report  No.  1004.  In  ex- 
plaining the  provisions  of  the  proposed  bill  regard- 
ing entitlement  to  enrollment,  which  are  the  same 
as  those  contained  in  the  1961  Act,  it  is  stated  on 
the  second  page  of  your  memorandum: 

The  roll  to  be  prepared  by  the  Secretary  under 
the  proposed  bill  will,  in  general,  include  the 
names  of  Omaha  Indians  whose  names  appear 
on  the  Omaha  allotment  rolls  finally  ap- 
proved pursuant  to  the  said  Acts  of  Congress 
of  August  7,  1882  and  March  3,  1893  and 
who  are  living  on  the  date  the  bill  is  enacted 
into  law,  and  the  descendants  of  such  allottees 
who  are  born  and  living  on  the  date  the  bill 
is  enacted  into  law  and  who  possess  Omaha 
blood   of   the   degree  of  one-fourth    or   more. 

A  census  made  in  1956  listed  approximately 
2,350  persons  of  Omaha  blood.  It  is  estimated 
that  of  these  persons,  approximately  2,000  may 
meet  the  one-quarter  blood  test  and  other 
requirements    specified    in    the    proposed    bill. 


Based  on  said  1956  census,  it  apj>ears  that 
over  1800  of  the  aforesaid  estimated  2,000 
persons  who  may  qualify  for  enrollment  re- 
side within  the  Reservation  districts  in  Nebra- 
ska or  in  other  neighboring  communities, 
towns  and  cities  in  Nebraska. 


Based  on  available  information,  it  also  ap- 
pears that  the  great  bidk  of  the  estimated  350 
persons  who  may  fail  to  qualify  are  individuals 
who  have  long  since  left  the  Reservation  area 
for  outlying  regions,  and  who  by  reasons  of 
intermarriages  have  Omaha  blood  of  one- 
eighth  or  less,  and  who  for  many  years  have 
maintained  no  interest  or  concern  with  Omaha 
tribal   affairs.    (Underscoring  added) 

Thus,  the  explanations  placed  before  Congress 
regarding  the  "Omaha  blood"  of  the  then  mem- 
bers of  the  Omaha  Tribes  of  Nebraska  were 
simply  to  the  effect  that  some  two  or  three  himdred 
such  members  would  be  ineligible  for  emollment 
under  the  bill  which  became  the  1961  legislation; 
not  because  they  had  no  Om;dia  blood,  but  be- 
cause they  did  not  have  a  sufficient  degree  of  it. 
Clearly,  therefore,  it  woidd  be  imreasonablc  to 
conclude  that  Congress  intended  that  the  Indian 
blood  of  some  Omaha  allottees  shoidd  be  con- 
sidered something  other  than  "Omaha  blood"  for 
purposes  of  the  1961  Act. 

1  his  office  on  a  previous  occasion  considered  the 
meaning  of  a  statutory  requirement  that  an  appli- 
cant for  enrollment  with  an  Indian  tribe  be  of 
the  blood  of  the  tribe.  In  1956  we  were  asked 
whether  the  blood  of  Indians  adopted  into  the 
Umpqua  Tribe  qualified  as  being  of  the  blood 
of  the  Umpqua  Tribe  within  the  meaning  of  the 
provision,  "Indians  of  the  blood  of  *  *  *  the 
Confederated  Bands  of  the  Umpqua  Tribe  of  In- 
dians *  *  *  living  on  the  date  of  this  Act,"  appear- 
ing in  the  Act  of  August  30,  1954,  68  Stat  979; 
25  U.S.C.  771.  On  examining  the  legislative  history 
of  the  act,  the  then  Associate  Solicitor  of  Indian 
Affairs  conclude<l  that  it  justified  an  interpreta- 
tion of  the  language  so  as  not  to  exclude  any  per- 
son of  Indian  Ijlood  whose  ancestors  were  mem- 
bers of  the  tribe  involved  whether  they  were  mem- 
bers by  birth,  adoption,  or  any  other  recognized 
tribal  formality.  Solicitor's  Opinion  M-36328 
(January  16,  1956)  .  Commenting  upon  the  prob- 
lem of  recognition  of  Indian  blood  as  being  that 
of  a  particular  tribe,  the  Associate  Solicitor  said, 
at  pages  two  to  three  of  the  opinion: 

It  is  quite  possible  that  the  language  'of  the 
blood'  of  a  certain  tribe  might  be  read  liter- 
ally so  as  to  prohibit  participation  in  an  en- 
rollment by  persons  if  any  of  their  ancestors 
had  been  adopted  into  a  tribe.  However,  this 
construction  would  create  a  difficult  problem 
of  administration  of  the  act  in  view  of  the 
fact  that  it  would  be  impossible  to  completely 
determine  whether  any  of  the  ancestors  of  per- 
sons  involved   may   have   at   some  prior   date 
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been  adopted  into  a  tribe.  This  is  particularly 
true  in  view  of  the  widespread  use  o£  'adop- 
tion' to  continue  family  lines  in  Indian  tribes. 
Whole  Indian  nations  have  been  adopted  and 
recognized  as  of  the  blood  of  the  adopting 
tribe.*  *  * 


We  further  observe  with  respect  to  Opinion 
M— 36328  that  one  of  the  adopted  Umpquas  from 
whom  an  applicant  claimed  eligibility  for  enroll- 
ment in  the  Umpqua  Tribe  participated  as  a 
Chief  of  the  Umpqua  Tribe  in  the  signing  of  a 
treaty  between  the  United  States  and  the  Umpquas. 
Six  of  the  22  applicants  whose  appeals  were  upheld 
March  3,  196.5,  are  grandchildren  of  Joseph  La- 
Flesche,  who,  though  of  the  blood  of  another 
tribe,  was  adopted  as  a  boy  into  the  Omaha  Tribe 
and  signed  the  treaty  of  March  16,  1854,  10  Stat. 
1043,  as  one  of  the  Omaha  Chiefs,  and  the  treaty 
of  March  6,  1865,  14  Stat.  667,  as  Head  Chief  of 
the  Omaha  Tribe.  Under  the  interpretation  of  the 
1961  statute  urged  on  behalf  of  the  Omaha  Tribal 
Council  his  six  grandchildren  woidd  not  qualify 
for  enrollment  on  the  ground  that  he  did  not 
have  "Omaha  blood." 

We  are  satisfied  that  as  in  the  case  of  our  in- 
terpretation of  "blood  of  the  tribe"  in  the  1954 
Act,  we  here  give  effect  to  congressional  intent 
by  interpreting  "Omaha  blood"  to  include  the 
Indian  blood  of  Omaha  allottees  who  were  adopted 
or  married  into  the  tiibe. 

As  for  your  contention  that  if  "Omaha  blood" 
had  been  understood  by  the  Department  to  in- 
clude all  Indian  blood  of  the  Omaha  allottees  there 
would  have  been  an  indication  of  this  in  the 
Omaha  enrollment  regulations,  25  CFR  Part  50, 
we  think  it  sufficient  to  point  out  that  after  the 
1956  opinion  of  the  Associate  Solicitor  enrollment 
regulations  were  adopted  for  the  Western  Oregon 
Tribes,  including  Umpqua,  25  CFR  Part  44,  which, 
like  the  Omaha  regulations,  simply  use  statutory 
language  and  do  not  fmther  define  "blood  of  the 
tribes." 

We  are  sending  a  copy  of  this  letter  to  the 
Commissioner  of  Indian  Affairs  and  advising  him 
that  the  decisions  of  March  3,  1965,  of  the  Acting 
Associate  Solicitor  may  be  given  effect  by  adding 
the  successful  appellants'  names  to  the  roll  of  the 
Omaha  Tribe  of  Nebraska  and  paying  to  them 
the  per  capita  share  authorized  by  the  1961   Act. 

Frank    J.    Barry, 

Solicitor. 
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Indian  Lands:  Fee  Lands— Indians:  Contracts- 
Indian  Water  and  Power  Resources:  Irrigation 
Projects 

The  purchase  in  fee  simple  of  irrigable  land  within 
the  Wind  River  irrigation  project  by  an  Indian 
from  a  non-Indian  does  not  cancel  or  suspend 
performance  of  a  contract  for  repayment  of 
irrigation  charges  against  the  land  which  is  like 
a  covenant  that  runs  with  the  land  and  is  bind- 
ing on  subsequent  purchasers. 

Indian  Lands:  Fee  Lands— Indian  Lands:  Irrigation 

The  first  proviso  of  the  Leavitt  Act  (47  Stat.  564; 
25  U.S.C.  §  386a)  deferring  the  collection  of 
irrigation  construction  charges  and  prohibiting 
the  assessment  of  such  charges  applies  only  to 
trust  and  restricted  Indian  lands.  Land  pur- 
chased in  fee  simple  by  an  Indian  is  not  Indian- 
owned  land  within  the  first  proviso  of  the  act. 

Indians:  Fiscal  and  Financial  Affairs— Indian 
Tribes:  Fiscal  and  Financial  Affairs— Indian 
Water  and  Power  Resources:   Inigation  Projects 

Although  the  first  proviso  of  the  Leavitt  Act  de- 
fers the  collection  and  prohibits  the  assessment 
of  irrigation  construction  charges  against  trust 
and  restricted  lands  in  Government  irrigation 
projects,  reimbursalile  construction  costs  for 
such  lands  are  accrued  obligations  which  are 
debts  owing  to  the  United  States  and  are  sub- 
ject to  adjustment  or  cancellation  under  the 
first  clause  of  the  Leavitt  Act.  Deputy  Solicitor's 
memorandum  of  May  11.  1960,  to  the  Deputy 
Commissioner  of  Indian  Affairs  holding  to  the 
contrary  with  respect  to  Leavitt  Act  cancella- 
tions by  House  Dociuiient  501,  72,d  Congress, 
2d  Sess.,  overruled. 

Indians:  Fiscal  and  Financial  Affairs— Indian 
Tribes:  Fiscal  and  Financial  Affairs  Statutory 
Construction:    Generally 

The  first  clause  of  the  Leavitt  Act,  as  distinguished 
from  the  first  proviso,  authorizes  the  Secretary 
to  adjust  reimbursable  charges  of  the  United 
States  which  are  debts  of  Indians  and  Indian 
tribes,  and  is  not  limited  to  irrigation  charges  or 
affected  by  the  type  of  interest  of  Indians  in 
their  lands. 
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Metiiorandutn 

To:  Commissioner  of  Indian  Affairs 

From:       Deputy   Solicitor 

Subject:    Construction  charges,  Indian-owned  lands; 
Wind  River  irrigation  project,  Wyoming 

This  replies  to  your  request  for  our  opinion  on 
several  questions  relating  to  irrigation  construc- 
tion charges  against  Indian-owned  lands  within  the 
Wind  River  irrigation  project,  Wyoming. 

On  August  8,  1953,  an  Indian  trust  allotment 
within  the  Wind  River  project  was  conveyed  by 
waiTanty  deed  to  Richard  Elshire,  a  non-Indian, 
who  signed  an  irrigation  repayment  contract  in 
connection  with  the  transfer.  The  contract,  pre- 
sumably on  Form  5-462— B,  entitled  "Agreement 
to  Pay  Construction  and  Operation  and  Main- 
tenance Charges,"  was  recorded  in  appropriate 
county  records. 1  By  warranty  deed  dated  March 
27,  1954,  Elshire  sold  the  land  to  Steve  Cook,  a 
non-Indian.  Cook  then  sold  and  conveyed  the  land 
to  Louis  Twitchell,  an  enrolled  Shoshone  Indian. 
You  ask  whether  the  Leavitt  Act  of  July  1,  1932 
(47  Stat.  564;  25  U.S.C.  §  386a  (1964)),  requires 
deferring  the  collection  of  construction  charges 
against  the  land  of  an  Indian  who  purchased  ir- 
rigable land  in  fee  simple  in  his  own  name  from 
a  non-Indian,  and  whether  the  Act  cancels  the 
repayment  contract  when  ownership  of  the  tract 
passed  from  the  non-Indian  back  to  the  Indian. 

The  purchase  in  fee  simple  of  irrigable  land 
by  an  Indian  from  a  non-Indian  does  not  cancel  or 
suspend  performance  of  a  contract  for  repayment 
of  irrigation  charges  against  the  land  in  the  cir- 
cumstances here  under  consideration.  However,  the 
extent  to  which  such  an  agreement  is  enforceable 
against  the  Indian  grantee  depends,  in  part,  upon 
adjustments  which  may  be  made,  under  the  first 
clause  of  the  Leavitt  Act  during  the  time  the  land 
is  owned  by  an  Indian,  or  under  the  Acts  of 
February  14,  1920  (41  Stat.  408,  409),  and  June 
22,  1936  (49  Stat.  1803;  25  U.S.C.  §§  389-389c 
(1964))  ,  when  non-Indian  land  is  involved.  Several 
statutory  provisions,  as  interpreted  by  the  Depart- 
ment and  the  Attorney  General,  and  the  Bureau's 
practice  in  carrying  them  out  over  a  long  period 
of  time  need  to  be  summarized  in  explaining  our 
answers  to  your  questions. 

The  Act  of  March  3,  1905,  33  Stat.  1016,  1017. 
by  which  the  Shoshone  Indians  ceded  part  of  their 

'  For  many  years,  Departmental  regulations  governing  the 
sale  of  irrigable  lands  within  Indian  irrigation  projects  have 
required  the  execution,  acknowledgment,  and  recording  of 
Form  5^62-B  in  connection  with  purchasing  irrigable 
lands.  Sec  25  CFR  128.1  (formerly  numbered  1.54.1)  and 
the  note  following   the  regulation. 


reservation  to  the  United  States  in  trust  to  be 
sold,  the  proceeds  to  be  credited  to  the  Indians, 
provided  that  the  proceeds  were  to  be  used,  among 
other  things,  for  the  construction  of  an  irrigation 
system  within  the  diminished  reservation.  There- 
after, Sf>ecial  appropriations  for  the  Wind  River 
project,  most  of  which  were  made  reimbursable 
as  provided  by  the  Act  of  March  3,  1905,  supra, 
were  contained  in  annual  appropriation  acts  for 
the  Bureau  through   1920. 

The  Act  of  August  1,  1914  (38  Stat.  582;  25 
U.S.C.  §  385  (1964)),  referred  to  hereafter  as  the 
1914  Act,  provided  in  part  here  relevant  as  follows: 

"*  *  *  Provided  further,  That  the  Secretary 
of  the  Interior  is  hereby  authorized  and  di- 
rected to  apportion  the  cost  of  any  irrigation 
project  constructed  for  Indians  and  made  reim- 
bursable out  of  tribal  funds  of  said  Indians  in 
accordance  with  the  benefits  received  by  each 
individual  Indian  so  far  as  practicable  from 
said  irrigation  project,  said  cost  to  be  appor- 
tioned against  such  individual  Indian  under 
such  rides,  regulations  and  conditions  as  the 
Secretary  of  the  Interior  may  prescribe  *  *  *." 
(38  Stat.  583) 

The  Act  of  February  14,  1920  (41  Stat.  408, 
409;  25  U.S.C.  §  386),  hereafter  called  the  1920 
Act,  contained  the  following  substantive  provisions 
affecting  irrigation  construction  costs: 

"*  *  *  The  Secretary  of  the  Interior  is  hereby 
authorized  and  directed  to  require  the  owners 
of  irrigable  land  under  any  inigation  system 
heretofore  or  hereafter  constructed  for  the 
benefit  of  Indians  and  to  which  water  for  ir- 
rigation purposes  can  be  delivered  to  l>egin 
partial  reimbursement  of  the  construction 
charges,  where  reimbursement  is  required  by 
law,  at  such  times  and  in  such  amounts  as  he 
may  deem  best;  all  payments  hereunder  to  be 
credited  on  a  per  acre  basis  in  favor  of  the 
land  in  behalf  of  which  such  payments  shall 
have  been  made  and  to  be  deducted  from  the 
total  per  acre  charge  assessable  against  said 
land  *   *  *." 

In  a  decision  of  September  2,  1921  (33  Op.  Atty. 
Gen.  25) ,  the  Attorney  General  held  that  the 
above-quoted  proviso  in  the  1914  Act  was  to  be 
construed  as  substantive  legislation  imposing  an 
individual  liability  upon  Indians  having  irrigable 
allotments.  The  opinion  pointed  out  that  the 
proviso  is  directed  to  and  refers  only  to  Indians 
and    to    the   requirement   of  reimbursability    from 
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Indian  funds.  Thus,  until  1920,  the  requirement 
of  reimbursability  of  irrigation  charges  was  held 
to  impose  a  personal  liabiUty  on  individual  Indians 
benefited.  See  Solicitor's  Opinion,  51  I.D.  618 
(1926);  49  I.D.  370,  373  (1922) .  When  the  quoted 
provisions  from  the  1914  and  1920  Acts  are  read 
together,  they  indicate  an  intent  that  the  obliga- 
tion of  repaying  construction  costs  created  by  spe- 
cific statutes  like  the  1905  Wind  River  Act  be 
shifted  away  from  tribal  funds  to  the  individual 
Indian  benefited,  and  later,  under  the  1920  Act, 
that  repayment  be  based  on  a  per  acre  assess- 
ment against  the  land. 

The  Leavitt  Act  of  July  1,  1932,  modified  the 
statutory  provisions  relating  to  reimbursable  obli- 
gations of  Indians  in  a  number  of  ways.  The  Act 
provides: 

"That  the  Secretary  of  the  Interior  is  hereby 
authorized  and  directed  to  adjust  or  eliminate 
reimbursable  charges  of  the  Government  of 
the  United  States  existing  as  debts  against 
individual  Indians  or  tribes  of  Indians  in 
such  a  way  as  shall  be  equitable  and  just 
in  consideration  of  all  the  circumstances  vmder 
which  such  charges  were  made:  Provided,  That 
the  collection  of  all  construction  costs  against 
any  Indian  owned  lands  within  any  Govern- 
ment irrigation  project  is  hereby  deferred, 
and  no  assessments  shall  be  made  on  behalf 
of  such  charges  against  such  lands  imtil  the 
Indian  title  thereto  shall  have  been  extin- 
guished, and  any  construction  assessments 
heretofore  levied  against  such  lands  in  accord- 
ance with  the  provisions  of  the  Act  of  Feb- 
ruary 14,  1920  (41  Stat.  L.  409),  and  un- 
collected, are  hereby  canceled. 

Provided  further.  That  a  report  shall  be  made 
to  Congress  annually  on  the  first  Monday  in 
December,  showing  adjustments  so  made  din- 
ing the  preceding  fiscal  year:  Provided  further, 
That  any  proceedings  hereunder  shall  not  be 
effective  until  approved  by  Congress  unless 
Congress  shall  have  failed  to  act  favorably  or 
unfavorably  thereon  by  conciuTent  resolution 
within  sixty  legislative  days  after  the  filing  of 
said  report,  in  which  case  they  shall  become 
effective  at  the  termination  of  the  said  sixty 
legislative  days." 

The  first  clause  of  the  Act  grants  general  au- 
thority to  the  Secretary  to  adjust  or  eliminate,  in 
an  equitable  and  just  way,  any  reimbursable 
charges  of  the  Government  of  the  United  States 
which  are  debts  against  individual  Indians  or 
tribes  of  Indians.  This  general  grant  of  authority 


is  subject  to  three  provisos,  the  first  of  which 
defers  the  collection  of  all  construction  costs 
against  any  Indian-owned  lands  within  any  Gov- 
ernment irrigation  project,  forbids  the  assessment 
of  construction  charges  against  such  lands  until 
the  Indian  title  to  the  lands  shall  have  been  ex- 
tinguished, and  cancels  uncollected  assessments 
levied  under  the  1920  Act. 

Your  question  whether  the  Leavitt  Act  requires 
deferring  the  collection  of  all  construction  charges 
against  laml  purchased  in  fee  simple  by  an  Indian 
from  a  non-Indian  is  answered  in  the  negative 
because  it  is  not  "Indian  owned"  land  within  the 
first  proviso  of  the  Leavitt  Act,  and  only  irriga- 
tion construction  costs  against  lands  within  the 
scope  of  the  proviso  are  deferred  by  it.  The  phrase 
"Indian  owned  lands"  in  this  context  means  trust 
and  restricted  lands,  the  Indian  title  to  which  has 
not  been  extinguished  by  conveyance  after  June 
30,  1932,  to  a  non-Indian,  with  the  exception  noted 
lielow  as  to  trust  and  restricted  lands  purchased 
for  Indians  after  July  1,  1932.  There  would  l)e 
no  purpose  or  function  in  the  phrase  "until  Indian 
title  shall  have  been  extinguished"  if  the  prohibi- 
tion against  the  assessment  of  construction  costs 
were  intended  to  be  operative  whenever  an  Indian 
acquired  title  to  irrigable  land.  If  the  "until" 
phrase  were  omitted,  the  proviso  woidd  prohibit 
the  assessment  of  construction  charges  against  all 
Indian-owned  land,  but  as  written,  the  "until" 
phrase  excludes  from  the  operation  of  the  proviso 
land  acquired  in  fee  simple  by  an  Indian  after  the 
enactment  of  the  Leavitt  Act.  This  does  not  in 
any  way  modify  the  ruling  that  restricted  and  trust 
lands  acquired  by  Indians  after  July  1,  1932,  are 
subject  to  the  first  proviso  of  the  Leavitt  Act.  (See 
Solicitor's  opinion,  M-30133,  April  13,  1939,  hold- 
ing that  lands  purchased  for  Indian  tribes  after 
the  enactment  of  the  Leavitt  Act  are  subject  to 
the  proviso  deferring  the  collection  of  irrigation 
construction  costs.) 

The  first  clause  of  the  Leavitt  Act,  unlike  the 
first  proviso,  authorizes  the  Secretary  generally  to 
adjust  or  eliminate  reimbursable  charges  of  United 
States  which  are  debts  against  individual  Indians  or 
tribes  of  Indians  without  regard  as  to  whether  the 
individually  owned  lands  are  trust  or  fee  lands  or 
whether  debts  for  irrigation  costs  or  other  types 
of  reimbursable  charges  are  involved.  From  the 
time  of  the  enactment  of  the  Leavitt  Act,  reimbur- 
sable operation  and  maintenance  costs  of  irriga- 
tion projects,  and  reimbinsable  charges  for  other 
types  of  construction,  such  as  roads  and  bridges, 
have  been  subject,  continuously,  to  adjustment  and 
cancellation  under  the  general  authority  in  the  first 
clause  of  the  Leavitt  Act.  Accordingly,  construc- 
tion charges  against  lands  purchased  in  fee  by  an 
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Indian  from  a  non-Indian,  like  those  here  in- 
volved, may  be  adjusted  under  the  first  clause 
of  the  Act,  as  circumstances  warrant,  where  the 
charges  are  debts  owed  to  the  United  States  by 
an  individual  Indian  although  the  collection  of 
such  charges  is  not  subject  to  deferment  imder 
the  first  proviso  of  the  Act. 

In  this  connection,  the  cancellation  of  certain 
reimbursable  charges  under  the  Leavitt  Act,  includ- 
ing irrigation  construction  charges,  by  letter  of 
December  15,  1932,  from  the  Secretary  of  the 
Interior  to  the  Speaker  of  the  House  of  Repre- 
sentatives needs  to  be  considered.  The  second  and 
third  provisos  of  the  Leavitt  Act  require  that  a 
rep>ort  be  made  to  Congress  annually  showing  ad- 
justments made  pursuant  to  tlie  Act  and  provide 
that  any  proceedings  under  the  Act  shall  not  be 
effective  until  approved  by  Congress  imless  Con- 
gress shall  have  failed  to  act  within  sixty  legisla- 
tive days  of  filing  the  report.  In  accordance  with 
these  provisions  the  Secretary  by  letter  of  Decem- 
ber 15,  1932,  reported  to  Congress  the  cancella- 
tion of  designated  reimbursable  charges  including 
both  operation  and  maintenance  costs  and  con- 
struction costs  of  a  number  of  irrigation  projects. 
The  action  has  never  been  disapproved  by  Con- 
gress. H.R.  Dor.  No.  501,  72d  Cong.  2d  Sess. 
(1932)  is  a  reprint  of  the  Secretary's  letter  of 
December  15,  1932,  and  material  supporting  tlie 
cancellation  of  reimbursable  costs  pinsuant  to  the 
Leavitt  Act,  including  the  irrigation  construction 
costs.  Among  the  charges  listed  for  cancellation 
were  reimbursable  irrigation  construction  charges 
of  $35,431.67  against  Indian-owned  lands  on  the 
Fort  Belknap  Indian  Reservation  with  exceptions 
as  to  part  of  the  costs  on  two  luiits. 

A  Deputy  Solicitor's  memorandum  of  May  11, 
1960,  to  the  Deputy  Commissioner  of  Indian  Af- 
fairs held,  in  part  here  material,  that  the  sub- 
mission of  sucli  items  as  the  Fort  Belknap  c(m- 
struction  charges  to  Congress  did  not  result  in 
their  cancellation  since  no  irrigation  construc- 
tion costs  were  existing  as  debts  due  the  United 
States,  and  therefore  the  charges  could  not  be 
cancelled  under  the  Leavitt  Act.  We  conclude, 
however,  that  the  irrigation  costs  listed  in  H.R. 
Doc.  No.  501  relating  to  Fort  Belknap  and  other 
projects  were  in  fact  and  in  law  accrued  obliga- 
tions owing  to  the  United  States  on  July  1,  1932. 

The  first  proviso  of  the  Leavitt  Act  which, 
.since  July  1,  1932,  has  deferred  the  collection  of 
irrigation  construction  costs  against  Indian-owned 
lands  does  not  change  the  fact  that  sucli  construc- 
tion costs  become  accrued  obligations  or  debts 
owing  to  the  United  States  as  soon  as  the  amounts 
are  spent.  Moreover,  H.R.  Doc.  No.  501  (supra, 
pp.   42,    43,    45,    47)  ,    indicates    that    most    of    the 


Fort  Belknap  construction  costs  were  unassessed  as 
of  June  30,  1932,  and  that  these  costs  had  been 
held  reimbinsable  in  accordance  with  the  1914 
Act  (H.R.  Doc.  501,  supra,  p.  15).  The  total 
amounts  expended  for  irrigation  costs  which  were 
recommended  for  cancellation  and  so  reported  in 
H.R.  Doc.  501  are  designated  "reimbursable  from 
individuals"  (H.R.  Doc.  501,  supra,  p.  3) ,  indica- 
ting that  they  were  regarded  as  debts  against  indi- 
vidual Indians  subject  to  cancellation  under  the 
first  clause  of  the  Leavitt  Act.  See  Appendix  A  at- 
tached hereto  which  briefly  sinnmarizes  the  legisla- 
tive history  of  the  Act.  We  have  no  doubt  that 
the  irrigation  construction  costs  listed  in  H.R. 
Doc.  No.  501,  supra,  were  subject  to  cancellation 
and  were  cancelled  in  accordance  with  the  Secre- 
tary's letter  of  December  15,  1932.  The  ruling  to 
the  contrary  in  the  memorandum  of  May  11,  1960, 
is  incorrect,  and  will  not  be  followed.  This  con- 
clusion is  likewise  applicable  to  construction  costs 
listed  for  cancellation  and  reported  to  Congress 
by  the  Secretary  in  1933,  1934,  and  subsequent 
years,  and  applies  to  amounts  spent  both  l^efore 
and  after  the  enactment  of  the  Leavitt  Act.  We 
conclude  that  amounts  owing  imder  the  repay- 
ment contract  here  involved  which  was  executed 
in  1953,  and  subsequently  accrued  charges  including 
construction  charges,  are  subject  to  adjustment 
and  elimination  imder  the  Leavitt  Act  as  circum- 
stances may  warrant. 

Returning  now  to  the  statement  ai  the  outset 
of  this  discussion  that  an  agreement  by  a  non- 
Indian  purchaser  of  an  irrigable  allotment  to  pay 
construction  charges  was  not  cancelled  by  the 
purchase  of  the  land  in  fee  simple  by  an  Indian, 
several  additionid  aspects  of  the  matter  need  to 
be  considered. 

In  attempting  to  carry  out  the  1920  Act  con- 
sistently with  the  opinions  of  the  Attorney  General 
and  the  Solicitor  referred  to  herein,  the  Commis- 
sioner of  Indian  Affairs  approved  a  repayment  con- 
tract form  under  which  a  purchaser  of  an  irrigable 
allotment  was  required  to  pay  accrued  irrigation 
charges  assessed  against  the  land  prior  to  approval 
of  the  sale  and  also  agreed  to  pay  all  irrigation 
charges  to  be  assessed  against  the  land  in  the 
future.  (See  note  1.)  The  cinrent  repayment  agree- 
ment on  Form  .5-462-B  contains  identical  pro- 
visions with  that  issued  on  June  13,  1925,  and  con- 
cludes witli  the  following  provision: 

"This  agreement  shall  be  binding  upon  the 
purchaser,  his  heirs,  executors,  administrators, 
and  assigns.  The  purchaser  further  agrees  to 
pay  recordation  fees  at  time  of  executing  this 
agreement." 
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The  only  purpose  of  including  tlie  provision 
binding  the  purchaser's  successors  under  the  re- 
payment agreement  was  the  intention  that  succes- 
sive owners  of  land  on  which  irrigation  charges, 
assessed  under  the  1920  Act,  were  owing  should 
become  obligated  under  the  contract.  This  and 
the  provisions  for  recording  the  agreement  indicate 
an  intention  that  the  repayment  contract  be  bind- 
ing on  the  successors  of  the  purchaser  from  the 
Indian  allottee.  Courts  in  different  jurisdictions 
have  held  that  such  a  contract  which  is  recorded 
is,  or  will  be  treated  as  if  it  were,  a  covenant 
running  with  the  land.=  In  accordance  with  those 
decisions,  we  think  that  Form  5-462-B  may  be  so 
regarded.  It  may  be  desirable,  however,  to  base  the 
requirement  of  construction  cost  repayment  on  a 
more  immediate  instrument  than  a  fonn  executed 
by  a  remote  pinchascr  from  an  Indian  allottee. 
The  delivery  of  water  to  a  purchaser  of  land  on 


°When  a  covenant  runs  with  the  land,  the  benefit  or 
burden  of  the  covenant  passes  to  each  successive  owner  and 
assignee  of  the  land  and  the  transfer  of  the  propcily 
operates  as  an  automatic  assignment  of  ihc  covenant. 
Bolles  \.  Pecos  In.  Co..  Iti7  P.  280  (New  Mexico  1917)  .  A 
covenant  runs  with  the  land  if  the  parties  to  the  agreement 
meant  to  charge  the  land,  it  the  covenant  touches  or  con- 
cerns the  land  and  also  if  the  covenant  entered  into  the 
consideration  for  which  the  land  or  some  interest  in  it 
to  which  the  covenant  is  annexed  passed  between  the  coven- 
antor and  the  covenantee.  (Annotation.  "Aflirmative  Coven- 
ants Running  With  Land",  118  ALR  982:  Tiffany,  Real 
Properly  §§  848-857  (Third  ed.)  ;  7  Thompson,  Real  Prop- 
erly. §§  .8f)22-.Sr).S0  (1940  ed.);  20  Am.  Jr.  2d  "Convenants", 
§§  29-12.)) 

So,  a  covenant  in  a  deed  to  pay  assessments  against  the 
grantor's  adjoining  property  for  the  opening  of  a  street  was 
held  to  run  with  the  land  (Maker  v.  Cleveland  Union  Slock- 
yards  Co..  9  N.E.  2d  995  (Ohio  19,')6)  .  .Similar  covenants 
to  pay  for  both  existing  and  proposed  improvements  on 
land  have  been  held  to  be  covenants  which  run  with  tlie 
land.  Mendrop  v.  Harrell,  10.3  So.  2d  418  (Miss.  1958)  ; 
Neponsit  Property  Owners'  Association,  Inc.  y.  Emigrant 
Industrial  Savings  Bank.  15  N.E.  2d  79.S:  16  N.E.  2d  8.52 
(N.Y.  19.S8)  ;  Phillips  v.  Sniitli.  .S8  N.W.  2d  87  (Iowa  1949)  ; 
and  see  United  States  v.  Florea  et  al.,  68  F.  Supp.  367  (D. 
Ct.  D.  Ore.  1945)  . 

There  is  authority  which  conflicts  with  these  cases  (sec 
Lingle  Water  Users'  Association  v.  Occidental  Building  6- 
Loan  Association,  297  P.  .385  (Wyo.  1931)  holding  that  tiic 
promise  to  pay  both  construction  and  operation  and  main- 
tenance costs  in  connection  with  the  delivery  of  water  to 
land  did  not  run  with  the  land,  but  this  is  contrary  to 
the  weight  of  the  cases.  See  United  States  v.  Florea,  supra, 
p.  369  and  note  8. 

In  any  event,  when  an  agreement  is  recorded,  as  arc 
agreements  to  pay  the  irrigation  costs  here  involved,  the 
purchaser  of  land  covered  by  the  agreement  takes  the  land 
subject  to  an  equitable  servitude  of  which  he  had  notice, 
and  a  court  of  equity  will  commonly  enforce  any  reason- 
able agreement  affecting  land  against  a  purchaser  with 
notice  of  the  agreement.  Mendrop  v.  Harrell,  supra;  Thomp- 
son, supra,  sec.  3615;  and  see  United  Stales  \.  Florea,  supra, 
pp.  374-375. 


which  construction  charges  are  owing  under  the 
1920  Act  may  be  conditioned  upon  each  succes- 
sive owner's  executing  a  repayment  contract 
(though  not  Form  5— 462— B  since  it  is  limited  to 
purchasers  of  allotments),  as  the  1920  Act  requires 
each  owner  to  repay,  in  accordance  with  the  Secre- 
tary's regulaliions,  construction  charges  assessed 
on  a  per  acre  basis  under  the  Act.  A  purchaser 
who  does  not  agree  to  repay  such  charges  is  not 
entitled  to  have  irrigation  water  delivered  to  his 
land  (cf.  Solicitors  opinion,  .51  I.D.  61,S,  621 
(1926)). 

Irrigation  construction  charges  which  are  re- 
quired by  statute  to  be  leimbursed  arc  subject, 
under  tlie  1920  Act,  "to  partial  reimbursement  at 
such  times  and  in  such  amounts"  as  the  .Secretary 
may  deem  best.  This  is  a  much  more  flexiiile  pro- 
vision than  regulations  imdcr  the  1920  Act  indi- 
cate. Since  the  1920  Act  makes  the  tiine  for  and 
ainoimt  of  repayment  completely  discretionary, 
you  may  wish  to  consider  amending  applicable 
legulations  to  permit  more  flexibility  in  payment 
of  amounts  owing  than   is  now   possible. 

In  any  event,  the  authority  to  adjust  and  cancel 
reimbursable  construction  charges  under  the 
Leavitt  Act  and  the  authority  to  amend  regulations 
under  the  1920  Act  permit  much  greater  flexi- 
bility in  administering  these  statutory  provisions 
than  past  practice  indicates. 

EnwARu  Wi:ini$i:rc, 

Deputy   Solicitor. 


APPENDIX   A 

The  Leavitt  Act  was  intended  to  benefit  Indians 
owning  irrigaljle  lands,  inany  of  which  were  bur- 
dened with  old  debts  arising  from  costs  for  irriga- 
tion systems  which  the  Indians  had  not  requested, 
which  sometimes  were  inadequate,  and  for  which 
the  Indians  were  unaljle  to  pay.  Moreover,  the 
existence  of  these  old  debts  was  especially  detri- 
mental because  it  liindered  the  sale  of  Indian  allot- 
ments. That  it  was  the  purpose  of  the  sponsors  of 
the  Leavitt  Act  to  wipe  out  or  permit  the  cancella- 
tion of  at  least  some  of  the  old  debts  against 
Indian  lands  for  unpaid  irrigation  construction 
charges  was  expressed  throughout  Congressional 
discussion  of  the  legislation  (75  Cong.  Rec.  pp. 
8142-8144;  14.S13  ff.:  .Sen.  Rep.  No.  752  on  H.R. 
10884,  72d  Cong.  1st  ,Sess.  (1932)),  which,  in 
combination  with  parts  of  another  bill  (H.R. 
8898,  72d  Cong.  1st  Se,ss.  (1932)),  became  the 
Leavitt  Act;  see  also  .Solicitor's  Opinion  M-30133 
(April  13,  1939),  discussing  the  first  proviso  in 
the  Leavitt  Act. 


1968 


Department  of  the  Interior 


July  18,   1967 


Probably  the  first  clause  of  the  Leavitt  Act  was 
intended  to  apply  to  all  reimbursable  charges 
against  Indians  and  Indian  tribes.  It  passed  the 
House  first  as  a  separate  bill,  H.R.  10884,  and  was 
interpreted  as  permitting  adjustments  of  accumu- 
lated debts  against  restricted  funds  of  individual 
Indians  as  well  as  adjustments  of  accumulated 
debts  against  Indian  lands.  (See  House  report  on 
H.R.  10884,  H.  Rep.  No.  951,  72d  Cong.  1st  Sess.) 
H.R.  10884  was  passed  by  the  Senate  after  having 
been  amended  by  adding  parts  of  H.R.  8898.  The 
latter  bill,  which  had  been  passed  separately  by 
the  House,  contained  the  provisions  relating  to 
irrigation  construction  charges  which  became  the 
first  proviso  of  the  Leavitt  Act.  Because  the  great 
bulk  of  reimbursable  debts  charged  against  Indians 
and  Indian  tribes  arose  out  of  irrigation  charges, 
much  of  the  discussion  about  both  bills  centered 
around  irrigation  construction  costs  and  obscured 
the  fact  that  the  first  clause  grants  broad  authority 
to  the  Secretary  to  adjust  virtually  any  kind  of  debt 
owing  to  the  United  States  by  individual  Indians 
or  Indian   tribes. 

Various  statements  of  the  Commissioner  of  In- 
dian Affairs  and  of  Congressman  Scott  Leavitt, 
principal  sponsor  in  Congress  of  the  legislation, 
indicate  that  it  was  the  intention  of  administra- 
tive and  Congressional  authors  of  this  legislation 
that  existing  accrued  amounts  owing  to  the  United 
States  by  reason  of  irrigation  construction  charges 
and  assessed  against  Indian  lands  on  a  per-acre 
basis  should  be  written  off  and  the  accumulation 
of  accrued  charges  in  the  future  was  to  be  pre- 
vented by  prohibiting  the  assessment  of  such  costs 
against  Indian  lands.  In  Congressman  Leavitt's 
words,  "*  *  *  we  want  to  have  the  right  to  write 
off  the  past  and  to  stop  putting  on  the  book  these 
charges  against  Indian  lands."  Hearings  Before 
the  Senate  Committee  on  Indian  Affairs  on  H.R. 
8898  and  H.R.  10884,  72d  Cong.  1st  Sess.  8   (1932). 

In  describing  the  bills  which  became  the  Act  of 
July  1,  1932,  Congressman  Leavitt  stated  that  the 
provisions  would  permit  the  adjustment  of  old 
reimbursable  charges— by  wiping  some  of  them 
out,  but  not  necessarily  all  of  them,  by  permitting 
the  adjustment  of  others,  and  by  eliminating  the 
costs  against  Indian  lands  in  the  future.  The  legis- 
lation was  intended  to  increase  the  value  of  the 
land  to  Indians  at  the  time  they  sold  their  allot- 
ments by  preventing  deductions  from  the  sale 
price  of  accumulated  charges  which  sometimes  ex- 
ceeded the  value  of  the  land.  This  was  to  be  ac- 
complished in  part  by  the  prohibition  of  future 
assessments  against  the  land,  in  part  by  the  cancel- 
lation of  unpaid  assessments  previously  levied 
under  the  1920  Act,  and,  as  circumstances  war- 
ranted, by  the  Secretary's  adjusting  or  cancelling 


irrigation    costs   which    were    debts   owing    to    the 
United  States. 


Indian  Tribes  as  Preference  Customers   Under 
The  Reclamation  Project  Act  of  1939 


M-36771 
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Indian  Triljes:  Contracts— Power:  Preference  Cus- 
tomers 

The  Assiniboine  and  Sioux  Tribes  of  the  Fort 
Peck  Indian  Reservation  and  other  tribes  which 
function  as  local  governments  may  qualify  as 
preference  customers  under  section  9  (c)  of  the 
Reclamation  Project  Act  of  1939  which  gives 
preferential  status  for  the  purchase  of  power 
to  municipalities  and  other  public  corporations 
or  agencies  and  to  cooperatives  and  other  non- 
profit organizations  financed  wholly  or  partly 
by  loans  made  pursuant  to  the  Rural  Electrifi- 
cation Act  of  1936. 

Words  and  Phrases:  "Public  Corporations  or 
Agencies" 

The  Assiniboine  and  Sioux  Tribes  of  the  Fort 
Peck  Indian  Reservation  and  other  tribes  which 
function  as  local  governments  are  "public  cor- 
porations or  agencies"  within  the  meaning  of 
the  preference  customer  provisions  of  Section 
9(c)    of  the  Reclamation  Project  Act  of  1939. 


Memoran(him 

To:  Commissioner  of  Reclamation 

From:       Solicitor 

Subject:    Indian     tribes    as    preference    customers 

under  section   9  (c)    of   the   Reclamation 

Project  Act  of  1939 

You  have  inquired  whether  the  Assiniboine  and 
Sioux  Tribes  of  the  Fort  Peck  Indian  Reservation, 
Montana,  in  particular,  and  other  Indian  tribes 
generally,  qualify  as  preference  customers  for  the 
purchase  of  power  under  section  9  (c)  of  the 
Reclamation  Project  Act  of  1939,  as  amended,  53 
Stat.  1187,  1194-1195;  43  U.S.C.  §485h  (c)    (1964). 

In  our  view,  the  Assiniboine  and  Sioux  Tribes 
of  the  Fort  Peck  Reservation  and  other  tribes 
similarly  organized  to  perform  governmental  func- 
tions qualify  as  preference  customers  under  sec- 
tion 9  (c),  which  provides,  in  part  here  relevant, 
that  in  the  sale  of  electric  power  or  lease  of  power 
privileges, 
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*  *  *  preference  shall  be  given  to  municipal- 
ities and  other  public  corporations  or  agencies; 
and  also  to  cooperatives  and  other  non-profit 
organizations  financed  in  whole  or  in  part  by 
loans  made  pursuant  to  the  Rural  Electrifica- 
tion Act  of  1936  and  any  amendments  thereof 


The  Fort  Peck  Tribes  are  a  body  politic  organ- 
ized under  a  written  constitution  which  provides 
that  the  Tribal  Executive  Board  is  the  governing 
body.  All  the  powers  of  local  government,  except 
to  the  extent  that  Congress  has  otherwise  legis- 
lated, are  in  the  Assiniboine  and  Sioux  Tribes  or 
their  governing  body.  The  Tribal  Executive  Board 
of  the  Fort  Peck  Tribes  transacts  business  with 
the  Federal  and  State  Governments,  has  taxing 
authority,  carries  out  law  and  order  functions  on 
the  reservation,  and  is  responsible  for  the  care  and 
use  of  tribal  property  and  the  development  of 
tribal  resources.  In  brief,  the  tribes,  as  organized 
imder  their  constitution,  provide  and  are  the 
municipal  government  within  the  tenitory  of  the 
reservation,  and  are,  in  all  material  respects,  a 
public  corporation  ^  or  agency. 

The  Department  has  held  that  an  Indian  tribe, 
organized  to  govern  litself,  having  the  powers  and 
functions  of  a  local  government,  is  a  "public  body," 
or  comparable  entity  within  the  meaning  of  sev- 
eral different  Federal  statutes.  For  example,  an 
Indian  tribe  is  a  "governmental  entity"  or  "public 
body"  authorized  to  engage  in  low-rent  housing 
projects  under  the  National  Housing  Act  of  1937 
(50  Stat.  888;  42  U.S.C.  §  1401  (1964) )  .  Solicitor's 
Opinion,  57  I.D.  145  (1940).  And  Indian  tribes 
have  been  held  to  be  organizations  with  capacity 
to  contract  with  the  United  States  under  the  Fed- 
eral reclamacion  laws  and  qualified,  like  States  and 
political  subdivisions  thereof,  to  participate  under 
the  Small  Reclamation  Project  Act  of  1956  (70 
Stat.  1044;  43  U.S.C.  §§  422a-422k  (1964)).  Mem- 
orandum of  August  13,  1965,  G-65-1 097.3,  by 
the  Associate  Solicitor,  Indian  Affairs.  The  Solici- 
tor's office  has  expressly  held  that  the  Navajo 
Tribe,  whose  powers  and  functions  are  in  all 
material  respects  similar  to  the  Fort  Peck  Tribes,  is 
a  qualified  preference  customer  under  section  9  (c)  . 
Memorandum  of  April  14,  1961,  D-61-103I.6, 
by   the  Associate  Solicitor,   Water  and   Power. 

Accordingly,  we  conclude  that  the  Fort  Peck 
Tribes    and    other    Indian    tribes    functioning    as 

'  Public  corporations  are  those  which  exist  for  public  and 
political  purposes,  such  as  towns,  cities,  etc.,  and  those 
which  are  founded  by  the  government  for  public  purposes, 
where  the  whole  interest  belongs  to  the  government.  Trus- 
tees of  Dartmouth  College  v.  Woodward,  4  U.S.  (Wheat.) 
608   (1819)  . 


local  governments  qualify  as  preference  customers 
under  section  9  (c) . 

Frank    J.    Barry, 

Solicilor. 


Eligibility  of  Indian  Tribes  to  Participate  in 

Land  and  Water  Conservation   Fund 

Program 
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Indian  Tribes:  Organized  Tribes— Act  of  Septem- 
ber 3,  1964— Words  and  Phrases:  "Public 
Agency" 

Indian  tribes  organized  to  govern  themselves  and 
to  carry  on  the  functions  of  a  municipal  gov- 
ernment may  qualify  as  "public  agencies"  eli- 
gible to  receive  financial  assistance  under  the 
Land  and  Water  Conservation  Fund  Act  of 
1965,  Act  of  September  3,  1964,  78  Stat.  897. 

Indian  Lands:  Tribal  Lands— Indians:  Civil  Juris- 
diction 

Participation  by  Indian  tribes  in  Land  and  Water 
Conservation  Fund  Act  programs  administered 
by  officials  or  agencies  of  States  would  not  con- 
flict with  the  rule  that  trust  and  restricted  prop- 
erty is  subject  to  control  by  State  agencies  only 
to  the  extent  provided  by  Federal  law  since  the 
control  by  State  agencies  or  officials  imder  such 
programs  is  defined  by  Federal  statute. 

Indian  Lands:  Rights-of-Way 

The  terms  and  conditions  upon  which  trust  and 
restricted  Indian  lands  and  resources  may  be 
included  in  a  project  under  the  Land  and 
Water  Conservation  Fund  Act  of  1965  may  be 
arranged  under  the  Act  of  February  5,  1948,  62 
Stat.  17;  25  U.S.C.  §§  323-328   (1964). 


Mciiiorouduitt 

To:  Secretary 

From:  Solicitor 
Subject:     Eligibility  of  Indian  tribes  to  participate 

in    the    Land    and    Water    Conservation 

Fund  Program 

The  Under  Secretary  recently  asked  nie  for  an 
opinion  on  whether  Indian  tribal  government  may 
qualify  for  participation  in  financial  assistance  to 
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States  under  the  Land  and  Water  Conservation 
Fund  Act  ol  1965,  Act  of  September  3,  1964,  78 
Stat.  897,  16  U.S.C.  §§  4607-4-4607-11  (1964), 
as  amended,    (Supp.  II,  1966)  . 

Section  5  of  the  Act  provides  for  financial  assist- 
ance to  States  for  outdoor  recreation  projects  under 
certain  conditions.  Section  5  (f)  permits  States  to 
transfer  such  funds  to  "a  political  sidjclivision  or 
other  appropriate  public  agency,"  if  consistent  with 
a  project  approved  by  the  Secreitary  of  the  Interior. 
In  a  memorandum  of  December  6,  1965,  to  the 
Commissioner  of  Indian  Affairs,  the  Director  of 
the  Bureau  of  Outdoor  Recreation  held  that  an 
Indian  tribal  government  might  qualify  as  a  "pub- 
lic agency"  entitled  to  receive  financial  assistance 
imder  the  Act  dejjending  upon  such  factors  as 
whether  a  given  tribe  has  the  powers  of  local  self- 
government,  is  organized  to  govern  itself,  and  car- 
ries on  the  functions  of  a  municipal  government. 
This  conclusion  is  correct,  we  think,  and  in  accord 
wiith  a  nimiber  of  decisions  by  the  Department 
holding  that  Indian  tribes  are  public  agencies  or 
comparable  entities  under  several  other  Federal 
statutes  involving  participation  by  local  public 
agencies    in    Federal    programs.' 

The  Lantl  and  Water  Conservation  Fund  Act 
differs,  however,  from  the  statutes  cited  in  note  1 
in  two  ways  which  will  be  noted  briefly  here  be- 
cause of  their  bearing  on  trust  or  restricted  In- 
dian property. 

First,  the  United  States  will  make  payments  for 
projects  only  to  the  authorized  State  officials,  not 
to  localities.  The  State  official  or  agency  responsi- 
ble for  administering  Federal  funds  for  approved 
projects  will  have  responsibility  for  carrying  out 
several  requirements  of  the  Federal  law,  for  ex- 
ample, complying  with  certain  provisions  relating 
to  record  and  accounting  procedures.  The  Arizona 
Oiudoor  Recreation  Coordinating  Commission  was 
established  by  State  law  to  act  for  the  State  in  all 
outdoor  recreation  matters,  including  participation 
in  the  Land  and  Water  Conservation  Fund  Act 
program.  If  Indian  tribes  in  Arizona  wish  to  par- 
ticipate in  the  Federal  program,  there  is.  of  course. 


^Scc  Solicitor's  Opinion.  57  I.D.  145  (1940).  holding  that 
an  Indian  tribe  is  a  "public  body"  authorized  to  engage  in 
low-rent  housing  projecLs  under  the  National  Housing  Act 
of  19.S7  (.50  Stat.  888;  42  U.S.C.  §  1401  (1964)  )  ;  memorandum 
of  August  13,  1965,  G-65-1097.3,  by  the  Associate  Solicitor,  In- 
dian Affairs,  holding  that  Indian  tribes  may  participate  under 
the  .Small  Reclamation  Project  Act  of  1956,  70  Stat.  1044; 
4.3  U.S.C.  §  422a-422k  (1964)  ;  and  memorandum  of  April 
14.  1961.  D-61-1031.6,  by  the  Associate  .Solicitor,  Water  and 
Power,  holding  that  the  Navajo  Tribe  is  a  qualified  pref- 
erence customer  to  purchase  electricity  under  a  provision 
granting  such  preference  to  "municipalities  and  other  public 
corporations  or  agencies"  (53  Stat.  1187,  1194-1195;  43  U.S.C. 
§  485h.(c)    (1964)). 


no  objection  to  their  complying  with  the  require- 
ments of  Federal  law  which  is  administered,  in 
part,  by  a  State  agency.  Administraitive  control  by 
the  State  of  Arizona  Outdoor  Recreation  Coor- 
dinating Commission  over  Indian  lands  and  re- 
sources woidd  be  limited  by  the  Federal  law,  the 
Commission  acting  for  the  Federal  Government 
with  resj>eot  to  Indian  lan,ds  only  as  authorized  by 
the  Land  and  Water  Conservation  Fund  Act.  Con- 
setpiently,  participation  by  Indian  tribes  in  the 
l^rogram  would  be  a  departure  from  the  usual  rule 
that  trust  and  restricted  lands  are  subject  to  control 
by  State  agencies  only  to  the  extent  provided  by 
Federal  law.  Cf.  Solicitor's  Opinion  M-.36175  (July 
.HO,   1953). 

In  connection  with  considering  the  applicability 
of  the  act  to  Indian  lands  and  resources,  an  addi- 
tional provision  of  section  5  (f)  shotdd  be  men- 
tioned. After  providing  that  funds  may  be  trans- 
ferred to  political  subdivisions  of  a  .State  or  other 
appropriate  public  agency  if  consistent  with  an 
.ipproved  project,  the  section  prohibits  any  change 
in  the  use  of  property  acquired  or  developed  with 
assistance  imder  the  section  from  public  outdoor 
recreation  uses  except  upon  approval  by  the  Secre- 
tary on  conditions  specified  by  the  statute.  Tliis 
apparently  requires  a  dedication  for  an  indefinite 
lime  of  jjroperty  included  in  a  project  under  the 
act.  If  Indian  trust  or  restricted  land  or  resources 
weie  to  be  developed  as  part  of  an  approved  proj- 
ect with  funds  made  available  under  section  5,  the 
Indians  would  have  to  relinquish,  in  favor  of  the 
jiroject,  rights  in  the  property  inconsistent  with 
the  public  recreational  use,  except  as  the  Secretary 
might  pemiit  change  of  use.  The  Department  has 
held  that  the  Act  of  February  5  ,1948  (62  Stat.  17; 
25  U.S.C.  §§  323-328),  authorizing  the  .Secretary 
to  grant,  subject  to  specific  conditions,  rights-of- 
way  for  all  purposes  over  and  across  In|diian  lands 
may  be  used  for  all  facilities  including  reservoirs 
imder  the  Colorado  River  Storage  Project  Act,  70 
Stat.  105:  43  U.S.C.  §620-620o  (1964) .  .Solicitor's 
Opinion,  M-36395,  64  I.D.  70  (1957).  If  Indian 
tribes  wish  to  participate  in  the  Land  and  Water 
Conservation  Fund  Program,  the  conditions  upon 
which  trust  and  restricted  Indian  land,s  and  re- 
soiuxes  may  i)e  included  in  a  project  may  be  ar- 
ranged, consistently  with  the  last-cited  Solicitor's 
opinion,  by  the  Indians'  requesting  the  .Secretary 
to  grant  the  required  interest  under  the  1948  right- 
of-way  act. 

Frank  J.  Barky, 

Solicitor. 
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Whether  Indian  Tribes  Are  "Public  Units" 

Within  the  Meaning  of  the  Laws 

Governing  the  Federal  Deposit 

Insurance  Corporation 

September  21,  1967. 

Mr.  Jolin  F.  Lee 

General  Counsel 

Federal  Deposit  Insurance  Corporation 

550   17th  Street,  N.W. 

Washington,  D.C.  21429 

Dear  Mr.  Lee: 

The  statutory  provisions  governing  the  insurance 
of  deposits  in  federally  insured  banks  provide  cov- 
erage to  the  net  amount  due  any  depositor  in  any 
such  bank  not  to  exceed  115,000  unless  the  de- 
posits are  made  by  an  officer,  employee,  or  agent 
of  a  "public  unit."  If  deposited  by  an  agent  of  a 
"public  unit."  each  deposit  is  insured  up  to 
$15,000.  12  U.S.C.  §  1813  (m),  as  amended  (Supp. 
I,    1965). 

The  Hualapai  1  ribe  of  Arizona  maintains  sev- 
eral accounts  in  federally  insured  banks  and  has 
asked  to  be  advised  whether  Indian  tribes  (jualify 
as  "public  units"  within  the  meaning  of  the  stat- 
ute. "Public  unit"  is  defined  in  Title  12  as  the 
United  States,  any  state  or  territory  of  the  United 
States,  or  any  county,  municipality,  or  political  sub- 
division  thereof. 

Indian  tribes  have  always  been  considered  to  be 
political  units  possessed  of  all  powers  of  internal 
sovereignty  not  expressly  denied  them  by  Congress. 
Generally,  these  include  the  power  to  choose  a 
form  of  government,  to  govern  themselves,  to  de- 
termine tribal  membership,  to  regulate  the  domes- 
tic relations  of  members,  to  levy  taxes,  to  regulate 
the  use  of  property,  to  control  the  conduct  of 
tribal  members,  and  to  administer  justice.  U.S. 
Department  of  Interior,  Federal  Indian  Lam  .H95 
(1958)  .  The  legal  status  of  tribes  has  been  de- 
scribed, at  various  times,  as  that  of  dependent 
nations  (Cherokee  Nation  v.  Georgia,  30  U.S.  (5 
Pet.)  1  (1831)),  territories  of  the  United  States 
(Mackey  v.  Coxe,  59  U.S.  (18  How.)  100  (1855))  , 
and  municipalities  (Turner  v.  United  States,  248 
U.S.  354  (1919)).  Fundamentally,  however,  Indian 
tribes  are  "*  *  *  distinct,  independent,  poliitical 
communities  *  *  *."  Worcester  \.  Georgia,  ?>\  U.S. 
(6  Pet.)   515,  559  (1832). 

In  view  of  the  political  nature  of  Indian  tribes 
we  have  little  doubt  that  they  are  "public  units" 
within  the  meaning  of  12  U.S.C.  §  1813  (m)  .  How- 
ever, before  rendering  advice  on  the  subject,  we 
would  like  to  have  the  benefit  of  your  opinion. 


We  have  also  been  asked  whether  it  is  permis- 
sible for  a  public  unit  to  maintain  various  accounts 
.subject  to  the  order  of  the  same  officers  or  whether 
to  obtain  the  benefit  of  the  statute  it  is  necessary 
for  the  accounts  to  have  different  custodians.  We 
note  that  most  of  the  accounts  maintained  by  the 
Hualapai  Tribe  aie  subject  to  the  order  of  the 
Chairman  and  the  Treasurer. 

For  your  information,  we  are  enclosing  a  copy 
of  the  list  of  accounts  maintained  by  the  Hualapai 
Tribe  together  with  the  names  and  titles  of  those 
authorized  to  act  for  the  tribe  with  respect  to 
those  accounts. 

Edward  Weinberg, 

Deputy  Solicitor. 


Adoption  of  Indian  Children 
in    State    Courts 


71    I.D.    397 
M-36714 


November    TO,   1967. 


Indians:  Domestic  Relations— Indians:  Civil  Juris- 
diction—Indians:   Care   of   Children 

WHiere  an  Indian  court  has  properly  terminated 
the  relationship  of  natmal  Indian  parents  to  a 
child,  Indian  court  standing  in  loco  parentis  may 
submit  child  to  the  jurisdiction  of  the  state 
courts  to  secure  his  adoption,  regardless  that 
child  is  resident  of  an  Indian  reservation. 

Memoiandiim 

To:  Conunissioner  of  Indian  Affairs 

Attention:  Assistant  Conmiissionci,  Com- 
munity Services 

Field  Solicitor,  Billings,  Montana 
From:  Associate  Solicitor,  Indian  Affairs 
Subject:      Jurisdiction  of  state  courts  to  entertain 

adoption    proceedings    involving    Indian 

children 

7he  Field  Solicitor,  Billings,  in  a  memorandum 
dated  June  28,  1967,  and  officers  of  the  Bureau  of 
Indian  Affairs,  in  conferences  held  both  in  the 
field  and  at  headc|uarters,  have  requested  our  opin- 
ion as  to  the  legality  of  the  following  procedure: 

An  Indian  child  residing  on  a  reservation  is  pro- 
duced before  a  tribal  court  upon  a  proper  petition 
alleging  that  he  is  dependent  and  neglected  and 
that  his  natural  Indian  parents  have  demon- 
strated that  they  are  unable  or  unwilling  to  pro- 
vide the  care  and  support  he  requires,  and  pray- 


1972 


Department  of  the  Interior 


November  30,  1967 


ing  that  the  parent-child  relationship  antl  the  rights 
of  the  parents  with  respect  to  the  child  be  termin- 
ated. After  proper  proceedings  in  the  tribal  conrt 
a  decree  is  entered  terminating  the  rights  of  the 
parents  with  respect  to  the  child  and  making  the 
child  a  ward  of  the  court.  Thereafter,  the  tribal 
court,  or  an  agency  or  person  acting  on  its  behalf 
and  as  its  instrument,  presents  the  child  to  an 
appropriate  state  court  for  the  purpose  of  invok- 
ing state  procedures  to  procure  his  adoption.  Al- 
ternatively, we  suppose,  the  tribal  court  or  its 
agent  may  place  the  child  with  an  appropriate 
state  agency  which  in  turn  invokes  the  jurisdiction 
of  the  state  court  to  procine  his  adoption. 

It  has  been  suggested  that  state  courts  are  with- 
out jurisdiction  to  entertain  adoption  proceedings 
brought  in  this  manner  because  the  Indian  child 
concerned  is  a  resident  of  an  Indian  reservation. 
This  suggestion  apparently  proceeds  from  some 
such  ])remise  as  state  courts  are  without  jurisdic- 
tion over  Indians  on   Indian  reservations. 

The  suggestion  is  without  substance.  Under  the 
circumstances  posed  there  can  be  no  doubt  that 
the  state  court  would  have  jurisdiction  to  entertain 
adoption  proceedings  brought  on  behalf  of  an 
Indian  child. 

Indian  reservations  are  not  extraterritorial  to 
the  states  wherein  they  are  located.  They  are 
places  where  special  laws  often  apply  to  Indian 
people.  But  the  Indian  residents  of  a  reservation 
are  full  citizens  of  the  state  wherein  they  reside, 
as  well  as  of  the  United  States,  and  are  entitled  to 
all  the  rights  and  privileges  appertaining  to  that 
status.' 

Witli  respect  to  many  subject  matters,  Indian 
activities  on  Indian  reservations  are  subject  to 
special  Federal  and  tribal  jurisdictions  which  are 
exclusive  of  the  states'.  For  example,  where  a  state 
has  not  been  given  or  assimied  sucli  jurisdiction, - 
special  exclusive  jurisdictions  exist  in  the  Federal 
and  tribal  governments  to  take  cognizance  of 
offenses  committed  by  or  against  Indians  on  In- 
dian reservations.^  Similarly,  special  jurisdictions, 
exclusive  of  the  states',  have  been  assigned  to  tribal 
governments  with  respect  to  reservation-based 
transactions  involving  Indians  and  with  respect  to 
matters  involving  internal  government.^  On  the 
other  hand,  the  maxim  that  Indian  reservations 
are  not  extraterritorial  to  the  states  wherein  they 
are  located,  is  demonstrated  by  the  fact  that  gen- 
erally   the   states   possess   exclusive   jurisdiction    of 

^  Kake  Village  v.  Egan,  .^69  U.S.  60    (1961)  . 

=  Sce  Act  of  August  15,  1953,  67  .Stat.  .588,  as  amended  28 
U.S.C.  l.%0  and  18  U.S.C.  1162    (1966). 

=  ,See  18  U..S.C.  1151-115.3  (1966)  .  Williams  v.  United  States. 
327  U.S.  711    (1946)  . 

'  Williams  v.  Lee,  358  U.S.  217    (1958)  . 


activities  thereon  which  involve  neither  Indian  per- 
sons, property  nor  affairs.  The  states,  for  example, 
have  long  been  conceded  exclusive  jurisdiction  over 
offenses  committed  by  non-Indians  against  non- 
Indians  on  Indian  reservations."'  Again,  it  has  long 
been  recognized,  with  some  important  exceptions 
not  here  relevant,  that  the  off-reservation  activities 
of  Indians  are  within  the  cognizance  of  the  states 
and  their  courts.  In  short,  Indians,  simply  because 
of  their  status  as  such,  arc  neither  beyond  state 
jurisdiction  or  disqualified  to  invoke  it.  Although 
it  cannot  be  said  that,  for  purposes  of  jurisdiction, 
the  Indian  reservation  is  wholly  without  territorial 
significance  (because  the  special  and  exclusive 
jmisdictions  over  certain  subject  matters  involv- 
ing Indians  which  have  been  assigned  to  the  Fed- 
eral and  tribal  governments  are  frequently  co- 
terminous with  the  Indian  reservations  or  country), 
the  touchstone  of  jurisdiction  in  cases  involving 
Indians  is  tdtimately  neither  personal  status  nor 
the  situs  of  the  activity.  It  is,  rather,  the  subject 
matter. 

The  shibboleth  that  a  state  categorically  is  with- 
out jurisdiction  over  Indians  on  Indian  reservations 
does  not  survive  analysis.  The  heavy  authorities 
customarily  cited  to  support  it,  products  of  an  era 
in  which  Indian  tribes  were  truly  regarded  and 
treated  as  foreign  nations,  have  little  relevance  in 
the  seventh  decade  of  the  20th  Century." 
There  is  no  generic  bar  to  a  state's  exercising  juris- 
diction over  Indians  on  reservations.  There  are, 
however,  broad  classes  of  matters  which  have  been 
subjected  by  Federal  law  to  exclusive  Fe<leral  or 
tribal  cognizance.  Internal  government  and  the 
relations  of  members  inter  se  are  examples  of  classes 
of  matters  over  which  jurisdiction  has  been  left  by 
the  Federal  Government  largely  in  the  tribes.  The 
test  of  the  propriety  of  state  action  which  ap- 
proaches these  areas  is  whether  it  interferes  with 
powers  reserved  to  the  tribes.^ 

Clearly,  the  activity  of  the  state  courts  in  the 
situation  posited  does  not  interfere  with  reserva- 
lion  self-government.  Indeed,  it  is  positively  in 
aid  of  it.  It  may  be  that  the  legality  of  the  pro- 
cedure here  coidd  be  sustained  on  other  grounds, 
because  it  likely  entails  the  physical  presence  of 
the  child  before  the  state  court,  off  the  reservation. 
As  noted,  it  has  long  been  recognized  that  In- 
dians off  the  reservation  are  generally  subject  to 
ihe  jurisdiction  of  the  state  courts,  just  as  other 
citizens.  We  are  satisfied  that  there  can  be  no  ques- 
lion  of  the  competence  of  a  state  court  to  enter- 


•  United  States  v.  McBratiiey.  104  U.S.  621    (1881)  . 
°  Kakc    Village  v.   Egan,  supra. 

'  Compare    Williams  v.   Lee,  supra,   with   Kake    Village   v. 
Egan,  supra.  , 
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tain  adoption  proceedings  on  behalt  ot  an  Indian 
child  under  the  circumstances  presenteitl  because 
the  exercise  of  such  jurisdiction  does  not  involve 
trespass  upon  any  area  reserved  to  the  exclusive 
cognizance  of  the  Federal  or  tribal  governments. 

It  is  difficult  to  conceive  what  possible  impedi- 
ment to  a  state  court's  jurisdiction  could  be  sug- 
gested were  the  natural  parents  of  an  Indian  child 
to  bring  the  child  before  the  court  for  the  purpose 
of  terminating  their  relationship  to  him  and  secur- 
ing his  adoption.  In  the  circumstances  presented, 
assuming  that  the  parental  relationship  has  been 
properly  terminated  by  the  tribal  com  t,  that  court 
then  stands  iji  loco  parentis  and  has  the  same 
power  as  had  the  natural  parents  to  submit  the 
child  to  the  jurisdiction  of  a  state  court  to  secure 
his  adoption. 

The  adoption  laws  and  practices  of  most  states 
are  worked  into  relatively  refined  programs  ad- 
ministered by  the  courts  and  welfare  agencies  to 
protect  the  interests  of  dependent  children  and  to 
find  good  foster  homes  for  those  needing  them. 
Programs  of  the  sort  conducted  by  the  states  are 
generally  beyond  the  capacities  and  resources  of 
tribal  governments.  The  transcendent  concern 
must  be  the  welfare  of  the  children  and  where 
tribal  governments  chose  to  utilize  state  programs 
for  securing  the  adoption  of  dependent  Indian 
children  they  should  not  be  deterred  by  the  inter- 
position  of  baseless   legal  objections. 

Richmond  F.  Allan, 

Associate  Solicitor, 

India)}   Affairs. 

Approved: 

Edward  Weinberg,   Deputy   Solicitor. 
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Funds:  Generally— Accounts:  Payments— Act  of 
September  22,  1961,  75  Stat.  .584-Indian  Tribes: 
Fiscal  and  Financial  Affairs— Indians:  Fiscal  and 
Financial  Affairs 

The  Act  of  .September  22,  1961,  7.5  Stat.  ,584  25 
U.S.C.  §  164—5  (1964)  requires  that  monies  rep- 
resenting per  capita  shares  or  other  individual- 
izations, which  have  been  unpaid  for  a  period 
of  six  years,  be  restored  to  Indian  tribal  accounts 
even  if  such  individualizations  are  represented 
by  government  checks  which  may  be  outstand- 


ing. Such  restoration  would  cut  off  the  claims 
of  the  payees  of  such  checks  but  not  the  rights 
of  holders  in  due  course  who  are  protected  by 
the  Act  of  August  21,  1957,  .HI  U.S.C.  §  132 
1964). 


Mr.  Fred  B.  Smith 
General  Counsel 
Department  of  the    I  reasury 
Washington,  D.C.  20220 

Dear  Mr.  Smith: 

This  is  in  response  to  the  informal  retpiest  of 
Mrs.  Charlotte  T.  Lloyd,  Assistant  General  Coun- 
sel, for  information  on  the  background  of  the  Act 
of  September  22,  1961,  75  Stat.  584,  25  U.S.C. 
§§164-5  (1964)  ,  which  provides  for  the  restora- 
tion of  imclaimed  per  capita  payments  to  Indian 
tribes;  particularly,  information  concerning  the 
statute's  relation  to  the  Act  of  August  21,  1957,  71 
Stat.  464,  31  U.S.C.  §132,  governing  the  payment  of 
checks  drawn  on  the  Treasurer  of  the  United 
States.  It  is  our  understanding  that  yoin-  office  has 
been  reciuested  to  give  advice  on  whether  it  is 
proper  to  cancel  checks  on  the  basis  of  25  U.S.C. 
§§164-5  in  the  course  of  restoring  unclaimed  per 
capita  payments  to  tribal  ownership. 

Although  the  legislative  history  of  25  U.S.C. 
§§164—5  contains  no  indication  of  consideration 
by  Congress  of  the  fiscal  procedures  involved  in  the 
restoration  of  funds  under  the  legislation,  it  would 
be  unreasonable  to  conclude  that  Congress  in- 
tended the  act  to  be  effective  only  where  there  are 
no  outstanding  checks  againsit  funds  otherwise  sub- 
ject to  restoration  to  tribal  ownership,  since  to 
so  limit  its  effectiveness  would  frustrate  the  ac- 
complishment of  its  purpose.  Of  the  purpose  of  the 
act  we  think  there  can  be  no  question.  As  clearly 
indicated  in  H.R.  Rep.  No.  1005,  87th  Cong.,  1st 
Se.ss.  and  S.  Rep.  276,  87th  Cong.,  1st  Sess.,  the 
act  was  intended  to  authorize,  without  exception, 
the  restoration  of  a  per  capita  share  to  tribal  own- 
ership whenever,  "for  any  reason  such  share  can- 
not be  paid  to  the  individual  entitled  thereto  and 
remains  unclaimed  for  a  period  of  six  years  from 
ihe  administrative  directive  to  make  the  payment, 
or  one  year  from  the  date  of  this  act,  whichever 
occurs  later."  Furthermore,  since  for  many  years 
all  per  capita  shares  derived  from  tribal  funds 
have  been  distributed  solely  by  checks  drawn  by 
disbursing  officers  of  the  Bureau  of  Indian  Affairs 
on  the  Treasurer  of  the  United  States,  we  think 
it  may  be  presumed  that  Congress  legislated  with 
knowledge  of  this  practice.  Consequently,  it  is  fair 
to  conclude  Congress  did  not  intend  the  provisions 
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of  31  U.S.C.  §132  relating  to  payment  ol  checks 
to  bar  restoration  under  25  U.S.C.  §§164-5. 

Indeed,  we  see  no  conflict  between  the  two  stat- 
utes. The  1957  legislation  was  enacted  to  remove 
the  10-year  limit  which  formerly  existed  on  pay- 
ment of  checks  drawn  on  the  Treasurer  of  the 
United  States,  a  limitation  that  recjuired  checks 
more  than  10  years  old  to  be  presented  for  settle- 
ment to  the  General  Accounting  Office,  and  to 
simplify  in  other  ways  the  accounting  procedures 
connected  with  the  handling  of  government  checks. 
H.R.  Rep.  No.  666,  85th  Cong.,  1st  Sess.  (1957). 
The  1961  Act  is  concerned  with  cutting  off  the 
claims  of  individuals  for  payments  which  are  evi- 
denced by  checks  drawn  on  the  Treasurer  of  the 
United  States.  In  so  doing  the  statute  does  not 
operate  in  any  way  to  terminate  the  right  of  a 
holder  in  due  course  to  payment  of  any  per  capita 
check  he  has  acquired. 

The  General  Accounting  Office  has  concurred 
in  the  view  that  restoration  action  under  25  U.S.C. 
§§164—5  terminates  a  payee's  right  to  payment. 
See  enclosed  copies  of  a  letter  dated  December 
8,  1964,  and  enclosures,  from  Chief,  Branch  of 
Finance,  Bureau  of  Indian  Affairs,  to  the  Gen- 
eral Accounting  Office,  and  of  the  GAO  settlement 
certificate  dated    January  26,    1965. 

Restoration  action  which  lias  heretofore  been 
taken  pursuant  to  the  1961  Act  has  followed  pro- 
cedures agreed  upon  by  Treasury  and  Bureau  of 
Indian  Affairs  officials.  See  the  enclosed  copies  of 
memoranda  for  the  record  of  meetings  held  on 
December  5  and  November  12,  1963,  between 
Treasury  and  Bureau  officials.  In  these  restorations, 
provision  has  been  made  to  earmark  part  of  the 
fluids  involved  to  pay  any  claim  which  may  be 
presented  by  holders  in  due  course.  See,  for  ex- 
ample, the  enclosed  copies  of  a  letter  dated  Feb- 
ruary 13,  1964,  from  the  Special  Assistant  Treas- 
urer and  a  letter  dated  May  13,  1964,  from  the 
Acting  Chief,  Branch  of  Budget  and  Finance, 
Bureau  of  Indian  Affairs.  See  also  enclosed  copies 
of  an  undated  "Statement:  Proceeds  of  Oneida  An- 
nuity Checks  Restored  to  Tribal  Membership." 
The  practice  of  holding  funds  to  pay  any  holders 
in  due  course  has  not  presented  difficulties  in  the 
past,  and  it  is  not  expected  to  do  so  in  the  future. 

It  is  of  considerable  concern  to  this  Department 
that  restoration  to  Indian  tribes  of  funds  presently 
held  for  unclaimed  per  capita  payments  be  ac- 
complished as  rapidly  as  possible.  Therefore,  if 
we  may  furnish  any  additional  information  which 
will  aid  in  resolving  the  question  raised  in  your 
Department,    please    let    us    know. 

Edward  Wkinberg, 

Deputy  Solicitor. 


Validity  of  Lease  For  Trading  Post 

On  Government  Lands  At  Fort 
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Memorandum 


To:  Secretary 

From:        Deputy  Solicitor 

Subject:     Tenure  of  Paul  Merrill  on  Government 
lands  at  Fort  Wingate,  New  Mexico 

This  is  in  response  to  the  request  made  on  your 
behalf  by  your  Special  Assistant,  James  E.  Officer, 
that  we  review  the  file  on  the  above-mentioned 
matter  and  reconunend  a  course  of  action.  Under 
date  of  July  17,  1968,  Mr.  Merrill  wrote  to  Mr. 
Officer  enclosing  a  legal  memorandimi,  dated  June 
10,  1968,  with  attachments,  prepared  by  his  at- 
torney, Mr.  Karl  D.  Byrd. 

The  memorandum  expresses  doubt  that  this  De- 
partment has  definitely  ruled  on  the  validity  of  the 
purported  lease  of  the  land  involved  given  to  Mr. 
Merrill  in  1957,  for  a  term  of  25  years  from  Jan- 
uary 1,  1955.  It  concludes  with  the  petition  that  the 
lease  be  upheld  and  the  cloud  over  Mr.  Merrill's 
tenure  dispelled. 

Mr.  Merrill's  letter  of  July  17,  1968,  concludes 
with  a  request  that  a  meeting  be  held  to  work  out 
an  arrangement  which  would  afford  him  tenure  of 
sufficient  firmness  and  dination  to  be  acceptable  as 
security  to  lending  institutions. 

The  facts  have  previously  been  stipulated  and 
presented  to  the  Department  by  a  letter  dated 
June  I,  1967,  from  Mr.  Byrd  to  the  Field  Solicitor, 
Albuquerque,  and  memoranda  dated  October  26, 
1967,  and  February  7,  1968,  from  the  Field  Solici- 
tor to  the  Associate  Solicitor,  Indian  Affairs.  The 
memorandum  of  February  7,  1968,  was  ap- 
proved by  Mr.  Byrd. 

In  addition  to  the  documents  and  attachments 
heieinbelore  referred  to,  we  had  before  us  and 
considered  the  following: 

(1)  Letter  dated  November  10,  1967,  to  Field 
Solicitor  from  Mr.  Byrd; 

(2)  Letter  dated  November  21,  1967,  to  Mr. 
Byrd   from   Field   Solicitor; 

(3)  Letter  dated  February  7,  1968,  to  Mr. 
Byrd   from   Field  Solicitor; 

(4)  Memoranda  dated  March  19,  1968,  (opin- 
ion and  transmittal)  to  Field  Solicitor 
from  Assistant  Solicitor,  Indian  Legal  Ac- 
tivities; 

(5)  Letter  dated  March  29,  1968,  to  Mr. 
Byrd   from  Field  Solicitor; 
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(6)    Letter  dated  April  2(i,   1968,  to  Mr.  Byrd 
trom  Field  Solicitor. 

Mr.  Merrill  operates  a  trading  post  on  a  tract 
of  land  comprising  approximately  15  acres  at  Fort 
Wingate,  New  Mexico.  The  tract  is  part  ot  the 
land  transferred  by  the  Act  of  June  20,  1950,  64 
Stat.  248,  from  the  Department  of  the  Army  to 
the  Department  of  the  Interior,  for  use  by  the 
Bureau  of  Indian  Affairs.  The  Act  provides  that: 
"Title  to  the  land  .  .  .  shall  remain  in  the  United 
States  for  the  use  of  the  Bureau  of  Indian  Affairs." 

The  land  has  clearly  been  reserved  by  Congress 
for  Government  purposes. 

Without  attempting  a  complete  restatement  of 
the  facts  which  arc  fully  set  out  in  the  Field  Solici- 
tor's memoranda  of  October  26,  1967,  and  Feb- 
ruary 7,  1968,  it  appears  that  on  February  12,  1957, 
a  purported  lease  was  executed  by  and  between  the 
United  States  of  America  (acting  through  the 
Commissioner  of  Indian  Affairs,  and  signed  by  his 
delegate,  W.  Wade  Head,  Area  Director,  Bureau 
of  Indian  Affairs) ,  as  lessor,  and  Mr.  Merrill,  as 
lessee,  whereby  the  latter  was  demised  the  15-acre 
tract  for  a  term  of  25  years  commencing  on  January 
1,  1955,  renewable  for  a  further  term  of  like  dura- 
tion. Early  in  1961  Mr.  Merrill  was  advised  that 
the  Department  regarded  the  lease  as  invalid  be- 
cause its  execution  was  not  authorized  by  law  and 
was  beyond  the  authority  of  its  officers.  In  1963 
Mr.  Merrill  accepted  a  revocable  use  permit  cover- 
ing the  tract  reserving  whatever  rights  he  might 
have  under  the  lease. 

The  question  of  the  validity  of  the  lease  was 
submitted  upon  a  stipulation  of  facts  to  the  Divi- 
sion of  Indian  Affairs  of  the  Office  of  the  Solicitor. 
On  March  19,  1968,  the  Assistant  Solicitor,  In- 
dian Legal  Activities,  rendered  a  memorandimi 
opinion  which  concluded  that  the  lease  was  in- 
valid and  that  the  only  rights  possessed  by  Mr. 
Merrill  with  respect  to  the  tract  were  those  ac- 
corded by  the  revocable  use  permit.  It  also  con- 
cluded that  Mr.  Merrill  is  in  default  under  the 
permit,  having  failed  to  pay  certain  rents  or  fees 
required   thereby. 

As  noted,  Mr.  Merrill  and  his  attorney  have  ex- 
pressed doubt  that  the  memorandiun  opinion  or 
any  administrative  action  heretofore  taken  con- 
stitiues  a  final  determination  by  this  Department 
of  the  issue  of  the  validity  of  the  lease. 

The  Constitution  provides:  "The  Congress  shall 
have  Power  to  dispose  of  and  make  all  needful 
Rules  and  Regulations  respecting  the  Territory 
or  other  Property  belonging  to  the  United  States 
.  .  ."  Art.  IV,  §  3.  No  grant  of  an  interest  in  prop- 
erty of  the  United  States  may  be  made  except  l)y 


virtue  of  Congressional  authorization.  Osborne  v. 
Uuiled  States,  145  F.  2d  892,  896    (9  Cir.  1944). 

While  the  Secretary  of  the  Interior  has  been  em- 
powered by  Congress  to  administer  a  number  of 
laws  which  make  provision  for  the  disposition  of 
lands  and  interests  therein  owned  by  the  United 
States,  it  has  passed  no  law  aiuhorizing  the  Sec- 
retary to  dispose  of  lands  or  interests  therein  set 
apart,  as  the  lands  here  involved  have  been,  by 
Congress  lor  administrative  piuposes  of  this  De- 
partment. See  Solicitor's  Opinion  M— 31331,  59 
I.D.  313    (1946). 

The  only  general  authority  which  the  Secretary 
has  with  respect  to  lands  in  the  status  of  those 
here  involvecl  is  provided  by  5  U.S.C.  301,  to  "pre- 
scribe regidations  for  the  government  of  [the  De- 
partment of  the  Interior]  .  .  .  and  the  custody,  use, 
and  preservation  of  its  .  .  .  property."  This  author- 
ity has  been  construed  to  permit  the  head  of  an 
Executive  department,  when  he  finds  it  to  be  in 
the  pidilic  interest,  to  issue  revocable  licenses  for 
the  use  of  real  property  under  his  administration. 
.''0  Op.  A.G.  470,  483.  The  existence  and  limits  of 
this  aiuhority  are  recognized  by  the  regulations  of 
this  Department  which  provide  that  "[t]he  Secre- 
tary may  grant  ]>ermits  on  Government  land"  (25 
CFR  131.2(c)),  and  define  "permit"  as  "a  privi- 
lege revocable  at  will  in  the  discretion  of  the  Sec- 
retary and  not  assignable,  to  enter  on  and  use  a 
specified  tract  of  land  for  a  specified  piupose"  (25 
CFR    131.1  (e)). 

The  conclusion  is  inescapable  that  the  granting 
of  the  purported  lease  to  Mr.  Merrill  in  1957  was 
beyond  the  authority  of  any  officer  of  this  De- 
]5artment  and  that  the  lease  is  null  and  void. 

The  aiuhority  of  the  Secretary  to  dispose  of 
lands  in  the  status  of  those  here  involved  is  no 
greater  today  than  it  was  in  1957.  Mr.  Merrill  has 
recjuested  a  meeting  with  representatives  of  the 
Department  to  work  out  a  lease  which  woidd  ac- 
cord him  teniue  similar  to  that  provided  by  the 
instrument  executed  in  1957.  As  it  is  beyond  the 
power  of  the  Department  to  grant  what  he  wants, 
and  as  the  Department  already  has  given  by  issuing 
the  revocable  permit  all  that  it  is  able  to  give, 
we  do  not  believe  that  more  can  be  done. 

We  suggest  that  you  send  a  copy  of  this  memo- 
landum  to  Mr.  Merrill  and  inform  him  that  it 
constitutes  a  final  determination  by  the  Depart- 
ment that  the  purported  lease  given  him  in  1957 
was  beyond  the  authority  of  any  officer  of  this  De- 
partment to  grant  and  is  null  and  void.  Mr.  Mer- 
rill can  then  attempt  to  test  the  correctness  of  this 
conclusion  in  such  manner  as  he  is  advised. 

Richmond  F.  Allan, 

Deputy  Solicitor. 
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Indian  Water  and  Power  Resources:  Irrigation 
Projects— Indian  Water  and  Power  Resources: 
Construction— Appropriations 

Federal  funds  appropriated  by  Congress  for  the 
construction,  repair  and  improvement  of  Indian 
irrigation  projects  (see  e.g.,  Interior  Appropria- 
tion Act  for  fiscal  year  1968,  81  Stat.  59,  61)  may 
be  used  to  construct  laterals  to  serve  lands  in- 
cluded in  such  project  which  are  owned  by  non- 
Indians  and  the  costs  of  such  construction  treated 
as  reimbursable  costs  of  the  projects  allocable 
on  a  per  acre  basis  to  all  lands  included  therein. 

Meinoranduin 

To:  Commissioner,  Bureau  of  Indian  Affairs 

From:        Deputy  Solicitor 

Subject:     Authority    to    construct    or    rehabilitate 

irrigation    facilities    serving    non-Indians 

on    Indian  reservations 

Your  memorandum  of  July  18,  1968,  asks  whether 
funds  of  the  United  States  appropriated  by  Con- 
gress for  the  construction,  repair  and  improvement 
of  Indian  irrigation  systems  (see  e.g.,  Interior  Ap- 
propriation Act  for  fiscal  year  1968,  81  Stat.  59, 
61)  may  be  used  to  construct  a  lateral  to  serve 
non-Indian  land  within  an  Indian  irrigation  proj- 
ect. 

The  question  is  raised  in  connection  with  plans 
of  the  Bureau  of  Indian  Affairs  to  install  a  pipeline 
from  a  canal  to  serve  originally  allotted  laud 
within  the  Pala  irrigation  project  on  the  Pala 
Indian  Reservation,  California,  which  land  was 
purchased  in  1966  by  a  non-Indian.  The  purchase 
price  included  the  payment  of  $1,280.47  of  accrued 
irrigation  costs,  and  the  purchaser  executed  a  con- 
tract on  Form  5-462b  whereby  he  agreed  to  pay 
future  irrigation  charges  assessed  against  the  land. 
25  CFR  121.21  and  128.1. 

A  pipeline  which  formerly  served  the  land  has 
become  inoperable  by  reason  of  disuse.  The  pur- 
chaser has  requested  delivery  of  water  to  the  land, 
and  the  Bureau  plans  to  install  approximately  900 
feet  of  pipe  which,  by  extension,  could  also  be  used 
to  serve  adjoining  Indian-owned  land  in  the  proj- 
ect. The  cost  of  installing  the  pipe  would  be 
treated  as  a  reimbursable  cost  of  the  project  and 


allocated  on  a  per  acre  basis  against  all  land 
therein.  25  U.S.C.  385  and  386;  25  CFR,  Part  211. 

A  representative  of  California's  Rural  Legal  As- 
sistance has  challenged  the  Bureau's  plans  on  the 
ground  that  it  is  not  legally  [permissible  to  use 
appropriated  funds  for  this  purpose.  He  also  com- 
plains that  the  Bureau  is  requiring  Indian  owners 
of  trust  land  within  the  Pala  project  to  pay  out- 
standing construction  charges  allocated  to  their 
lan,d  before  it  permits  them  to  benefit  from  the 
expenditure  of  funds  appropriated  for  the  project. 

The  latter  complaint  must  be  based  upon  a  mis- 
understanding. Section  386a  of  Title  25  of  the 
United  States  Code  provides  in  part: 

.  .  .  the  collection  of  all  construction  costs 
against  any  Indian-owned  lands  within  any 
Government  irrigation  project  is  hereby  de- 
ferred, and  no  assessments  shall  be  made  on 
behalf  of  such  charges  against  such  lands  until 
the  Indian  title  thereto  shall  have  been  ex- 
tinguished. .  .  . 

Under  this  provision  the  assessment  of  costs  of 
construction  allocated  to  Indian-owned  land  within 
the  project  is  deferred.  No  attempt  is  made  to  col- 
lect such  costs  from  the  Indian  owners  of  trust 
land  within  the  project,  and  such  owners  are  en- 
titled to  participate,  equally  with  other  owners  of 
land  in  the  project,  in  benefits  resulting  from  the 
expenditure  of  appropriated  funds. 

The  gravamen  of  the  challenge  to  the  Bureau's 
authority  to  use  appropriated  funds  for  the  pur- 
]30se  proposed  is  that  such  funds  can  be  expended 
only  for  the  direct  benefit  of  Indian  owners  of  land 
within  a  project  and  not  for  the  benefit  of  non- 
Indians.  This  contention  ignores  over  half  a  cen- 
tury of  legislative  and  administrative  activity  and 
the  essential  nature  of  an  irrigation  project. 

Generally  an  irrigation  project  is  designed  to 
serve  an  aggregation  of  land  physically  suitable  for 
irrigation  and  proximate  to  a  water  supply  which 
can  be  applied  to  it  by  the  construction  of  feas- 
ible carriage  and  distribution  facilities.  Essentially 
it  is  land  which  is  the  subject  of  an  irrigation 
]:)roject  and  not  the  people  who  own  it  from  time 
lo   time. 

While  it  is  undoubtedly  true  that  so-called  In- 
dian irrigation  projects  were  originally  conceived 
and  authorized  primarily  for  the  benefit  of  Indians, 
it  has  always  been  recognized  that  non-Indian  land 
might  be  included  within  them.  It  was  well  known 
by  Congress  at  the  turn  of  the  century  when  it 
began  to  address  comprehensively  the  objective  of 
applying  water  to  lands  in  the  arid  West,  and  to 
authorize     so-called     Indian     irrigation     projects. 
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among  other  reclamation  projects,  that  a  consider- 
able amount  of  irrigable  land  within  Indian  res- 
ervations which  would  be  included  in  such  proj- 
ects had  already  passed  out  of  Indian  ownership. 

In  sum,  although  intended  primarily  for  the 
benefit  of  Indian-owned  land,  it  always  has  been 
contemplated  that  land  owned  by  non-Indians 
would  be  included  in  and  benefited  by  so-called 
Indian  irrigation  projects.  Not  only  has  Congress 
authorized  and  appropriated  funds  for  such  proj- 
ects with  full  understanding  of  this,  it  also  has 
made  provisions  to  adjust,  defer  and  cancel  reim- 
bursable charges  assessed  against  land  within  such 
projects  owned  by  non-Indians  similar  to  those  it 
has  ma,de  for  Indian  lands.  Compare:  25  U.S.C. 
389-389e  with  25  U.S.C.  386a. 

As  a  practical  matter,  an  irrigation  project  must 
be  administered  with  regard  to  the  entirety  of  the 
land  included  therein,  regardless  of  the  personal 
status  from  time  to  time  of  the  several  owners 
thereof.  Ultimately  the  practice  of  the  kind  of  dis- 
crimination against  non-Indian  owners  for  which 
California  Rural  Legal  Assistance  contends,  would 
detriment  the  Indian  owners  of  land  within  a 
project  by  diminishing  its  market  value.  A  pro- 
spective non-Indian  purchaser  of  such  land  would 
discount  its  value  to  accommodate  the  fact  that  it 
would  receive  less  favored  treatment  under  the 
project  in  his  hands. 

Legally  there  is  no  substance  to  the  suggestion 
that  Federal  funds  appropriated  by  Congress  to 
the  Bureau  of  Indian  Affairs  for  the  construction, 
repair  and  improvement  of  irrigation  systems  can- 
not be  used  to  benefit  land  owned  by  non-Indians 
included  within  irrigation  projects  administered  by 
that  Bureau.  We  assume  that  the  funds  available 
for  expenditure  on  the  Fala  project  are  rather 
limited.  We,  of  course,  express  no  opinion  as  to 
whether  the  construction  plans  formulated  by  the 
Bureau  for  the  project  represent  a  judicious  as- 
signment of  priorities  for  the  employment  of  those 
funds. 

Richard  F.  Allan, 

Deputy  Solicitor. 

Boundary  of  the  Salt  River 
Indian  Reservation,  Arizona 
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Indian  Lands:  Generally— Indian  Lands:  Tribal 
Lands— Executive  Orders  and  Proclamations— 
Bouuidaries 

The  south  boundary  of  the  Salt  River  Indian  Res- 
ervation, established  as  "up  and  along  the  middle 


of  the  [Salt]  River"  by  the  Executive  Order  of 
June  14,  1879,  lies  in  the  south  channel  of  the 
Salt  River  in  T.  1  N.,  R.  5  E.,  G.  &  S.  R.  M., 
where  the  river  is  separated  by  a  large  island 
into  two  distinct  channels,  since  the  preponder- 
ance and  weight  of  evidence  indicates  that  the 
main  channel  of  the  river  Hows  south  of  the 
island. 

Words  and  Phrases:   "up  and  along  the  middle  of 


the 


river 


When  an  executive  order  designates  the  boundary 
of  an  Indian  Reseivation  as  "up  and  along  the 
micMle  of  the  *  *  *  river,"  the  boundary  lies 
within  the  main  channel  of  the  river  when  it  is 
separated  by  an  island  into  two  distinct  channels. 

Indian  Lands:  Generally— Boundaries— Surveys  of 
Public    Lands:     Generally 

The  holding  in  Boundary  of  San  Carlos  Indian 
Reservation,  55  I.D.  560,  that  an  Indian  Reser- 
vation boundary  description  which  has  been 
uniformly  interpreted  by  the  Department  for 
many  years  will  be  considered  controlling,  is  not 
applicable  when  the  exact  location  of  the  bound- 
ary has  never  been  indicated  on  a  map  prepared 
for  that  purpose  or  officially  surveyed  and  estab- 
lished upon  the  ground. 

Menjorandum 

To:  Secretary  of  the  Interior 

From:        Solicitor 

Subject:     Identification     and    Reestablishment    of 

the   South   Boundary   of   the   Salt    River 

Indian  Reservation 

Informally  in  January,  1968,  and  later  by  your 
memorandum  of  October  1,  1968,  you  requested 
tliat  this  office  review  the  March  5,  1963,  memo- 
landum  opinion  of  the  Director  of  the  Bureau 
of  Land  Management,  approved  by  the  Assistant 
Secretary  for  Public  Land  Management  on  May 
6,  1964,  concerning  the  location  of  the  south  boimd- 
ary  of  the  Salt  River  Indian  Reservation  within 
Township  1  North,  Range  5  East,  Gila  and  Salt 
River  Meridian,  Arizona    (Exhibit  1)  . 

The  Executive  Ordei-  of  June  14,  1879,  which 
established  the  Salt  River  Indian  Reservation,  de- 
scribed its  south  boundary  as  "up  and  along  the 
middle  of  the  [Salt]  river"  (Exhibit  2) .  At  the 
time  of  the  order,  the  river  flowed  through  T.  1  N., 
R.  5  E.,  in  two  distinct  channels,  separated  by  a 
laigc  island.  The  question  discussed  in  the  March 
5,  1963,  opinion  is  what  was  meant  by  "the  middle 
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ot  the  river"  as  applied  to  the  Salt  River  within 
T.  I  N.,  R.  5  E.,  or,  more  generally,  what  is  the 
exact  location  ot  the  south  boundary  ot  the  Salt 
River   Reservation. 

The  Director  of  the  Bureau  of  Land  Manage- 
ment concluded  that  the  boundary  lay  in  the  chan- 
nel north  of  the  island.  Having  reviewed  his  de- 
termination and  all  available  background  material, 
we  are  of  the  opinion  that  the  boundary  lies  in 
the  south,  rather  than  north  channel.  We  therefore 
recommend  that  Secretarial  approval  of  the  March 
,5,  1963,  decision  be  withdrawn  and  that  new  in- 
structions regarding   the   bouixdary   be   issued. 

I.  There  is  no  evidence  that  the  north  channel 
xoas  intended  as  the  boundary  of  the  reservation. 

In  order  properly  to  evaluate  the  meaning  of 
the  phrase  "middle  of  the  river"  as  it  was  used 
in  the  Executive  Order  of  Jime  14,  1879,  the  order 
itself  must  be  put  in  its  historical  context,  for  the 
events  leading  up  to  its  issuance  provide  valuable 
indices  to  the  intent  of  its  drafters. 

The  Act  of  February  28,  1859  (11  Stat.  388,  401)  , 
reserved  for  the  Pima  and  Maricopa  Indians  the 
land  they  occupied  on  and  near  the  Gila  River, 
just  south  of  the  Salt  River.  There,  the  Indians 
constructed  irrigation  works  and  successfully  raised 
wheat.  The  surroiniding  area,  the  Salt  River  Valley, 
considered  the  prime  agiicultural  district  of  the 
Arizona  territory,  was  extensively  cvUtivated  by 
white  settlers,  many  of  whom  filed  private  claims 
to  their  land  under  various  federal  laws.  A  struggle 
for  water  developed  in  the  mid-1870's  which  left 
the  settlers  in  control  of  the  irrigation  ditches  in 
the  valley  and  forced  the  Indians  to  look  elsewhere 
for  farmland.  They  gradually  began  leaving  their 
reservation  and  migrating  north  to  the  Salt  River. 

On  January  10,  1879,  in  response  to  numerous 
reports  that  the  Indians  were  being  deprived  of 
water  on  the  Gila  Reservation  and  needed  addi- 
tional land  protected  from  encroachment  by  white 
settlers,  an  executive  order  was  issued  setting  aside 
approximately  656,000  additional  acres  of  the  Salt 
River  Valley  on  both  sides  of  the  Salt  River  for 
the  Pimas  and  Maricopas  (Exhibit  3)  .  The  order 
made  no  mention  of  the  two  channels  of  the  Salt 
River,  alluding  merely  to  "the  course  of  the 
river." 

Reaction  to  the  order  was  immediate  and  gen- 
erally adverse.  Captain  A.  R.  Chaffee  wrote  to  the 
Assistant  Adjutant  General  on  February  18,  1879, 
"I  am  lothe  to  believe  the  boundaries  described 
conect"  (Exhibit  4) ,  noting  that  the  reservation 
encompassed  an  unnecessarily  large  amount  of 
valuable  land  and  warning  that  the  order  was  sure 
to  trigger  hostilities  with  the  settlers  of  the  region. 


Chaffee  then  reiterated  a  suggestion  he  had  made 
in  November  1878,  that  a  smaller  reservation,  lo- 
cated in  T.  1  N.,  R.  5  E.,  and  Tps.  2  and  3  N., 
Rs.  5,  6,  and  7E.,  be  established.  A  map  dated 
March  4,  1879,  and  marked  "traced  in  the  Adju- 
tant General's  office"  indicates  the  area  reserved 
in  the  January  10  Executive  Order  as  well  as  the 
reservation  proj>osed  by  Captain  Chaffee  (Ex- 
hibit 5) .  The  south  boundary  of  the  latter  extends 
to  the  south  channel  of  the  Salt  River,  while  that 
of  the  former  lies  south  of  the  Gila  River. 

An  early  map,  simply  identified  as  "traced  in 
Adjutant  General's  office,  January  1879,"  (Exhibit 
6)  shows  a  proposed  reservation  whose  south 
boundary  runs  north  of  the  river. 

On  March  1,  1879,  the  Governor  of  Arizona, 
suggested  that  the  Indians  be  removed  from  the 
Salt  River  Valley  entirely  and  settled  on  the 
Colorado  River.  This  suggestion  was  luifavorably 
received  by  Major  General  McDowell,  Commander 
of  the  Military  Division  of  the  Pacific,  who  noted, 
in  a  letter  dated  April  28,  1879,  that  the  Pimas  and 
Maricopas  were  peaceful  Indians  who  had  un- 
justly been  driven  from  their  land  once  and  should 
not  be  so  treated  again  (Exhibit  7)  .  He  relayed 
the  suggestion  of  the  Army  Division  Commander, 
suggesting  the  establishment  of  a  reservation 
smaller  than  that  described  in  the  Executive  Order, 
with  a  south  boundary  "along  the  middle  of  the 
Salt  River,"  and  added  his  own  proposal  for  a 
reservation  whose  south  boundary  would  be  "along 
the  Salt  River  to  the  initial  point  [NE  corner. 
Sec.  15,  T.  1  N.,  R.  4  E.]  which  is  within  the  bed  of 
the  stream." 

Because  there  was  apparently  some  uncertainty 
as  to  the  exact  location  of  the  Indians  within  the 
area  reserved  in  the  January  10  Executive  Order, 
Inspector  J.  H.  Hammond  was  sent  to  Arizona  by 
the  Commissioner  of  Indian  Affairs  to  investigate. 
In  his  report,  dated  March  8,  1879  (Exhibit  8), 
Inspector  Hammond  stated  that  the  Indians  had 
left  the  Gila  River  Reservation  in  1876  and  1877 
in  search  of  water,  encouraged  by  white  settlers 
who  hoped  the  Indians  would  prove  helpful  in 
coping  with  the  less  friendly  Apaches  north  of  the 
Salt  River.  The  map  which  accompanied  his  report 
entitled  "Gila  River  Reservation  and  Surroundings, 
Pima  Agency,  A.T."  (Exhibit  9)  ,  indicated  where 
the  Indians  had  settled;  the  region  along  the  south 
channel  of  the  Salt  River,  east  of  the  island,  was 
designated  "Pima  fields,  375  persons,  47  families"; 
along  the  north  channel  was  the  notation  "Pima 
settlement,  1300  persons,  240  families."  Hammond 
concluded  by  suggesting  a  new  reservation  to  re- 
place that  creajted  by  the  January  10  Executive 
Order,  with  boundaries  almost  identical  to  those 
proposed  earlier  by  Captain  Chaffee,  with  the  ex- 
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ception  ot  the  south  boundary,  which  was  to  lol- 
low  the  north  bank  ot  the  Salt  River. 

Hammond's  report  was  forwarded  to  the  Secre- 
tary of  the  Interior  by  the  Acting  Commissioner 
of  Indian  Affairs  on  June  12,  1879,  with  a  letter 
(Exhibit  10)  commenting  unfavorably  on  the  plan 
•to  remove  the  Indians  to  the  Colorado  River  ("It 
would  do  peaceful  Indians  a  great  injustice")  .  The 
Acting  Commissioner  then  recommended  that  the 
January  10  Exeaitive  Order,  which  had  originally 
been  drafted  by  his  office,  be  rescinded,  and  a  new 
reservation  set  aside  in  accordance  with  a  draft 
Executive  Order  which  he  had  prepared.  The  south 
boundary  of  the  new  reservation  was  to  run  "up 
and  along  the  middle  of  the  said  [the  Salt]  River," 
and  those  lands  south  of  the  river  owned  by  In- 
dians were  to  be  temporarily  withdrawn  until  the 
laiuls  and  improvements  thereon  could  be  sold  to 
settlers.  The  proposed  Executive  Order  was  signed 
by  President  Hayes  on  June  14,  1879   (Exhibit  2).^ 

Thus,  the  Executive  Order  of  June  14,  1879,  was 
concerned  with  the  protection  of  the  Pima  and 
Maricopa  Indians  who  had  settled  on  both  sides 
of  the  channels  of  the  Salt  River.  Prior  to  its  issu- 
ance, at  least  five  different  persons  had  presented 
plans  for  a  reservation.  Only  one  (Inspector  Ham- 
mond) had  suggested  that  the  south  boundary  of 
the  reservation  run  along  the  north  bank  of  the 
Salt  River  (since  tlie  Executive  Order  establish- 
ing the  reservation  spoke  of  the  middle  of  the  river, 
it  is  apparent  that  this  plan,  which  would  not  have 
included  any  of  the  river  within  the  reservation, 
was  rejected)  ;  two  (Commissioner  of  Indian  Af- 
fairs and  Army  Division  Commander)  had  pro- 
posed that  the  south  boundary  be  placed  "in  the 
middle  of  the  river";  one  (Major  General  Mc- 
Dowell) had  located  it  "in  the  bed  of  the  river"; 
and  one  (Captain  Chaffee)  had  it  in  the  south 
channel  of  the  river.  Nowhere  was  the  north  chan- 
nel mentioned. 

II.  The  preponderance  of  evidence  indicates 
that  the  south  channel  is  the  soiitJi  boundary  of 
the  reservation. 

The  Executive  Order  of  June  14,  1879,  sought 
to  establish  the  Salt  River  as  the  south  boundary 
of  the  reservation.  Its  specification  that  the  bound- 
ary was  to  extend  up  and  along  the  middle  of  the 
river,  a  non-navigable  channel,  reflected  con- 
temporaneous (and  current)  law  on  the  subject. 
At  common  law,  a  grant  bounded  by  a  non-navi- 
gable river  transferred  title  to  the  center  thread  of 


the  river.  Middlcton  v.  Pritchard,  3  Scammon  510, 
,520.  This  principle  had  been  held  applicable  to 
the  United  States,  St.  Paul  P.  and  R.  Company  v. 
Schurtneir,  7  Wall  272,  19  L.  Ed.  74  (1868)  ;  St. 
Clair  County  v.  Lox'ingston,  23  Wall  46,  23  L.  Ed. 
59  (1874)  ;  and  was  explicitly  recognized  by  this 
Department,  6  L.D.  538,  637  (1888),  25  L.D.  413 
(1879). 

When  a  non-navigable  river  has  two  or  more 
channels,  the  middle  ot  the  river  is  generally  con- 
sidered synonymous  with  the  thread  of  the  stream, 
or  the  middle  of  the  main  channel,  Butteniith  v. 
St.  Louis  Bridge  Co.,  17  N.E.  439,  443,  443,  123  111. 
535,  5  Am.  St.  Rep.  545;  see  also  Bishel  v.  Fnrio, 
I  Cal.  Rptr.  153,  157,  347,  P.  2d  289,  the  main  chan- 
nel being  the  widest  and  or  deepest  channel, 
(hand  Rapids  R.  Co.  v.  Butler,  158  U.S.  87   (1895)  . 

We  are  not  persuaded  by  any  of  the  evidence 
cited  by  the  Director  in  his  March  5,  1963,  opinion 
or  reflected  in  the  recor,d  that  the  main  channel  of 
the  Salt  River  flowed  north  rather  than  south  of  the 
island  in  T.l  N.,  R.  5  E.  The  earliest  official  sur- 
vey ot  the  township,  completed  by  W.  F.  Ingalls 
and  approved  on  October  22,  1868,  merely  con- 
tained sketches  ot  the  channels.  They  were  not 
meandered  (Exhibit  II).  In  his  general  descrip- 
tion of  T.  1  N.,  R.  5  E.,  Ingalls  characterized  them 
as  "of  about  ec|ual  size"  but  "constantly  changing 
position  and  size"  (Exhibit  12).  This  general  de- 
scription is  contradicted  by  the  actual  measure- 
ments contained  in  the  body  of  his  field  notes, 
which  indicate  that  the  south  channel  was  wider. 

Ingalls  measured  the  width  of  the  channels 
wherever  they  intersected  a  surveyed  line.  His  field 
notes,  contained  in  Arizona  Territory  Volumes  1 
and  2,  show  the  following  for  T.  I  N.,  R.  5  E.: 


Surveyed  Line 

North  l)etween  §  3  &  4 
North  between  §  4  &  5 
North  between  §  8  &  9 
East  between  §  4  &  9 
East  between  §  5  &  8 
North  between  §  7  &  8 
North  between  §   17  &  1 


Width  of 

South 
Channel 

.'{.46  chains 

3.70  chains 
7.25  chains 


4.91   chains 


Width  of 

North 

Channel 

2.63  chains 
4.85  chains 


4.11  chains 
3.25  chains 


^That  order  was  amended  by  the  Executive  Orders  of 
March  22,  1911,  September  28.  1911,  and  October  23,  1911. 
These  amendments  have  no  bearing  on  the  boundai7  ques- 
tion. 


These  figiues  indicate  that  the  average  width 
of  the  soiuh  channel  in  T.  1  N.,  R.  5  E.,  was  4.83 
chains,  while  that  of  the  north  channel  was  only 
3.71  chains.  Ingalls'  measurements  along  the  en- 
tire length  of  the  channels,  through  T.  2  N.,  R.  5 
E.,  as  well  as  T.  1  N.,  R.  5  E.,  reflect  an  overall 
average  width  of  4.35  chains  for  the  south  chan- 
nel and  3.96  chains  for  the  north  channel.  While 
they  are  certainly  not  conclusive,  these  figures  are 
the  only  available  evidence  of  the  relative  size  of 
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the  two  streams  prior  to  the  establishment  of  the 
reservation;  and  they  suggest  that  the  south  chan- 
nel was  the  wider. 

A  map  dated  July  12,  1879,  and  entitled  "Plat 
showing  lands  reserved  for  Pima  and  Maricopa 
Indians  by  Executive  Order  of  June  14,  1879"  (Ex- 
hibit 13),  was  prepared  by  the  Surveyor  General 
at  the  request  of  the  Commissioner  of  the  General 
Land  Office.  It  represented  both  channels  of  the 
river  by  single  lines  and  sketched  the  south  bound- 
ary of  the  reservation  slightly  north  of  the  north 
channel.  In  his  opinion,  the  Director  of  the 
Bureau  of  Land  Management  cites  this  map  as 
being  both  "most  pertinent"  and  "official."  We 
cannot  agree  that  either  adjective  is  appropriate. 
The  map  is  certainly  not  an  "official  plat",  its 
title  notwithstanding,  since  it  does  not  reflect  the 
findings  of  a  duly  authorized  and  approved  survey 
of  the  land  represented.  United  States  v.  Morrison, 
240  U.S.  192  (1916).  In  his  letter  of  June  27,  1879, 
the  Commissioner  of  the  General  Land  Office 
merely  requested  preparation  of  a  "diagram"  (Ex- 
hibit 14);  nothing  as  elaborate  as  an  official  sur- 
vey was  indicated.  In  fact,  there  is  no  evidence  that 
the  Surveyor  General,  who  prepared  the  map  in 
Tucson,  125  miles  away  from  the  reservation,  even 
inspected  the  area.  Indeed,  he  was  able  to  com- 
plete the  map  a  scant  15  days  after  the  date  of  the 
Commissioner's  request,  which,  considering  the 
time  then  required  for  transmission  of  the  recjuest, 
was  quite  remarkable.  More  important  than  its 
lack  of  official  status,  however,  is  the  map's  obvious 
lack  of  accuracy.  It  depicts  the  south  boundary  of 
the  reservation  as  north  of  the  river  entirely,  while 
the  Executive  Order  which  it  purports  to  be 
illustrating  explicitly  extends  the  boimdary  to  the 
middle  of  the  river.  Clearly  an  instrument  con- 
taining such  a  gross  error  on  its  face  can  be  ac- 
corded little  weight. 

An  official  survey  of  the  resei"vation  was  com- 
pleted by  L.  D.  Chillson  in  July  1888.  His  plats  in- 
dicate nothing  below  the  north  bank  of  the  north 
channel  of  the  river  (Exhibit  15).  Although  the 
Director  cites  this  survey  to  support  his  conclusion 
that  the  north  channel  was  the  main  stream  of  the 
Salt  River,  in  fact  the  survey  does  not  furnish 
any  evidence  at  all  about  location  of  the  boundary. 
Chillson  was  instructed  to  survey  the  reservation 
into  40-acre  tracts  following  the  rules  of  the  sur- 
veyor's manual  (Instructions  to  Surveyors  General, 
1881) .  His  special  instructions,  contained  in  a 
letter  from  the  Surveyor  General  dated  December 
27,  1887   (Exhibit  16)  ,  stated: 

The  southern  boundary  of  this  reservation 
being  the  Salt  River,  it  will  be  necessary  for 
you  to  meander  same. 


Chillson  did  precisely  what  was  asked  of  him— 
he  meandered  the  Salt  River,  limiting  his  work  to 
the  north  bank  only,  since  the  surveyor's  manual 
directed  that  non-navigable  rivers  "will  only  be 
meandered  on  one  bank.  For  the  sake  of  uni- 
formity the  surveyor  will  traverse  the  right  bank 
when  not  impracticable."  (page  34)  Thus,  the 
only  information  the  Chillson  survey  furnishes 
with  regard  to  the  Salt  River  is  the  meander  line 
of  its  north  bank. 

A  meander  line  merely  determines  the  sinuosi- 
ties of  a  stream  and  is  not  a  boundary,  United  States 
V.  Elliott  et  al.,  131  F.2d  720  (10th  Cir.,  1942)  : 
Witaker  v.  McBridge,  197  U.S.  510,  512,  26  S.  Ct. 
530;  Producer's  Oil  Co.  v.  Hanzen,  238  U.S.  325, 
339,  35  S.  Ct.  755;  the  waters  themselves  constitute 
the  real  boundary,  Hardin  v.  Jordan,  140  U.S.  371, 
11  S.  Ct.  808  (1891).  That  Chillson's  survey  is 
limited  to  the  north  bank  of  the  Salt  River  thus 
does  not  indicate  that  he  thought  that  it  was  the 
south  boundary  of  the  reservation  or  had  deter- 
mined the  north  channel  to  be  the  main  thread 
of  the  river;  it  meiely  reflects  his  adherence  to 
the  instructions  pursuant  to  which  the  survey  was 
executed.  Chillson  was  not  requested  to  indicate 
the  boundary  or  to  concern  himself  with  the  river 
at  all,  other  than  to  meander  its  right  bank.  That 
is  all  he  did;  no  effort  was  made  to  gather  any 
information  about  the  river  itself,  its  islands,  its 
channels,  its  flow,  etc.  Neither  the  Surveyor  Gen- 
eral's instructions  nor  Chillson's  field  notes  refer 
to  the  south  boundary  of  the  reservation  in  any 
more  specific  terms  than  "the  Salt  River."  Thus, 
the  1888  survey  furnishes  no  real  evidence  as  to 
the  proper  location  of  the  south  boundary  of  the 
reservation. 

That  the  survey  was  of  no  help  in  establishing 
the  boundary  is  further  evidenced  by  the  fact  that 
on  October  13,  1891,  a  little  more  than  two  years 
after  Chillson  completed  his  work  the  Commis- 
sioner of  the  General  Land  Office  wrote  to  the 
Commissioner  of  Indian  Affairs  and  "being  in 
doubt  as  to  the  exact  location"  of  the  south 
boundary,  asked  his  opinion  on  the  matter  (Ex- 
hibit 17).  In  his  reply,  dated  August  18,  1892 
(Exhibit  18),  the  Commissioner  of  Indian  Affairs 
relayed  a  report  he  had  received  from  the  Pima 
Indian  Agent  on  July  8,  1892,  in  which  the  agent 
made  no  reference  to  the  two  channels,  merely 
noting  that  since  the  island  between  them  was  un- 
occupied, contained  no  timber  and  had  sandy  soil, 
it  was  not  advisable  that  it  be  claimed  for  the 
Indians  (Exhibit  19)  .  The  Commissioner  then 
stated  that  whether  the  island  was  within  the  reser- 
vation was  "a  question  of  fact  upon  which  I  am 
not  prepared  to  express  an  opinion  at  this  time," 
but  added  that  "the  plat  on  file  in  this  office  inch- 
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cates  that  the  principal  portion  or  branch  ot  the 
river  runs  south  of  the  island,  and  that  what  is 
termed  the  north  channel  is  a  much  narrower 
stream."  We  have  been  unaible  to  identify  the  plat 
referred  to. 

The  National  Reclamation  Act,  the  Act  of  June 
17,  1902  (32  Stat.  388),  authorized  a  survey  of, 
among  others,  irrigable  lands  in  Arizona.  The  map 
prepared  pursuant  to  that  act  by  the  United  States 
Geological  Survey  indicated  the  south  channel  of 
the  Salt  River  as  the  main  stream,  while  showing 
the  north  channel  as  practically  dry  (Exhibit  20) . 
The  south  boundary  of  the  reservation  was  placed 
in  the  center  of  the  south  channel. 

On  December  15,  1910,  R.  A.  Farmer  completed 
a  dependent  resurvey  of  the  reservation  lands  with- 
in T.  1  N.,  R.  5  E.,  for  allotment  purposes,  based 
upon  Chillson's  1888  survey.  Like  Chillson,  Farmer 
simply  meandered  the  right  bank  of  the  river.  His 
plats  stopped  at  the  meander  line  and  did  not  in- 
dictate  any  of  the  river  itself  (Exhibit  21)  .  A  dotted 
line  was  sketched  in  to  indicate  the  reservation 
boundary,  but  it  is  of  little  significance  since 
Farmer  was  not  concerned  with  the  boundary  and 
made  no  effort  to  ascertain  its  precise  location. 
Indeed,  in  his  field  notes  (Exhibit  22) ,  he  refers 
to  "the  right  bank  of  the  Salt  River  *  *  *  which 
river  is  the  south  boundary  of  the  reservation" 
(emphasis  added),  thereby  indicating  that  he  had 
made  no  determination  of  the  boundary  beyond 
its  general  location  somewhere  in  the  river.  Thus, 
the  Farmer  survey,  like  that  of  Chillson,  conveys 
no  information  about  the  relative  size  of  the  two 
channels  or  the  proper  location  of  the  south  bound- 
ary of  the  reservation. 

In  November  1914,  the  United  States  Indian 
Service  completed  a  map  showing  allotments  and 
cultivated  land  on  the  Salt  River  Indian  Reserva- 
tion (Exhibit  23).  The  south  boundary  of  the 
reservation  was  shown  in  the  south  channel  of  the 
river. 

The  foregoing  indicates  that  the  Director's  con- 
clusion that  "the  preponderance  and  weight  of 
evidence  favors  the  recognition  of  the  north  chan- 
nel of  Salt  River  as  being  the  south  boundary  of 
the  reservation  is  not  borne  out  by  the  record. 

The  July  12,  1879,  diagram  (Exhibit  13),  which 
located  the  boimdary  north  of  the  river  entirely, 
is  clearly  erroneous  on  its  face.  The  Chillson  Sur- 
vey (Exhibit  15)  furnishes  no  information  on  the 
boundary  question.  The  plat  on  file  in  the  Bureau 
of  Indian  Affairs  referred  to  by  the  Commissioner 
in  his  letter  of  August  18,  1892  (Exhibit  18) ,  indi- 
cates that  the  south  channel  was  the  principal 
branch  of  the  river.  The  1902-1903  irrigation  map 
(Exhibit  20)  shows  the  south  channel  as  larger 
than  the  nortli  and  locates  the  reservation  boundary 


in  it.  The  Farmer  survey  (Exhibits  21  Sc  22)  merely 
describes  the  boundary  as  "the  river"  and  indicates 
it  by  a  dotted  line  sketched  beyond  the  edges  of 
the  surveyed  area.  The  1914  allotment  map  (Ex- 
hibit 23)  shows  the  boundary  running  in  the 
south  channel  of  the  river.  The  preponderance  and 
weight  of  evidence  favors  recognition  not  of  the 
north,  but  of  the  south  channel  of  the  river  as  the 
south  boundary  of  the  reservation. 

III.  There  is  7iothing  to  preclude  recognition  of 
the  south  channel  as  the  south  boundary  of  tfie 
reservation. 

In  his  March  5,  1963,  opinion,  the  Director  as- 
serts: 

In  the  apparent  absence  of  protest  or  amend- 
ments by  the  Indians  to  the  boundary  as 
shown  upon  many  maps  and  as  officially  sur- 
veyed and  established  upon  the  ground  by  two 
official  surveys,  it  must  be  considered  that 
until  recent  years  the  Indians  were  appar- 
ently complacent  with  the  boundary  being 
along  the  north  channel. 

and  maintains  that  Departmental  policy  precludes 
recognition  of  the  south  channel  as  the  boundary, 
citing  Boundary  of  San  Carlos  Indian  Resouation, 
55  I.D.  560  (May  29,  1936). 

We  note  initially  that  contrary  to  the  Director's 
assertion,  the  boundary  has  not  been  shown  to  be 
along  the  north  channel  "upon  many  maps."  More- 
over, the  boundary  has  never  been  "officially  sur- 
veyed and  established  on  the  ground  ":  the  Chill- 
son and  Farmer  surveys,  to  which  we  assume  the 
Director  is  referring,  did  not  purport  to  locate  the 
boundary;  they  merely  reflected  the  meanders  of 
the  north  bank  of  the  Salt  River,  without  any 
attempt  to  ascertain  or  depict  the  middle  of  the 
river.  In  fact,  to  the  best  of  our  knowledge,  the 
south  boundary  of  the  Salt  River  Indian  Reserva- 
tion has  never  been  indicated  on  a  map  prepared 
for  that  purpose.  Thus,  by  recognizing  tlie  south 
channel  as  the  reservation  boundary,  the  Secretary 
would  not  be  reversing  a  determination  of  long 
standing,  as  the  Director  implies,  but  merely  re- 
solving a  matter  which  has  proven  problematic 
for  almost  one  hundred  years. 

In  light  of  the  confusion  which  has  surrounded 
the  question  of  the  location  of  the  boundary,  the 
situation  at  hand  is  hardly  comparable  to  that  con- 
sidered in  Boundary  of  San  Carlos  Indian  Reseiua- 
tion,  supra,  in  which  the  Acting  Secretary  of  the 
Interior  held  that  a  boundary  description  which 
had  been  imiformly  interpreted  by  the  Depart- 
ment for  60  years  would  be  considered  controlling. 
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There  certainly  has  been  no  such  iniilormity  in 
recognition  ot  the  south  boundary  ot  the  Salt 
River  IncHan  Reservation.  The  Pimas  and  Mari- 
copas  can  hardly  be  criticized  and  certainly  should 
not  be  penalized  for  not  questioning  a  Depart- 
mental determination  which  was  not  definitely 
made  until  1963. 

Indeed,  the  Indians  have  repeatedly  asked  foi- 
clarification  of  the  location  of  the  south  boundary 
of  their  reservation.  On  March  23,  1940,  the  Salt 
River  Indian  Community  Council  passed  a  resolu- 
tion requesting  the  Commissioner  of  Indian  Affairs 
to  "definitely  locate  and  establish  the  reservation 
boundary  line  in  and  along  the  stream  bed  of  the 
Salt  River."  (Exhibit  24)  The  Indians  were  ad- 
vised that  since  no  funds  were  available  for  a  sur- 
vey, their  request  could  not  be  acted  upon.  Subse- 
quent requests  have  a  met  a  similar  fate. 

IV.  Conclusion 

Under  these  circumstances  we  believe  that  the 
south  channel  of  the  Salt  River  should  be  recog- 
nized as  the  south  boundary  of  the  Salt  River  In- 
dian Reservation.  We  therefore  recommend  that 
Secretarial  approval  of  the  March  5,  1963,  mem- 
orandum opinion  of  the  Director  of  the  Bureau 
of  Land  Management  be  withdrawn  and  that  new 
instructions  regarding  the  south  boundary  of  the 
Salt  River  Indian  Reservation  be  issued. 

A  status  report  on  the  area  between  the  chan- 
nels furnished  by  the  Bmeau  of  Land  Management 
on  January  3,  indicates  that  since  the  establishment 
of  the  reservation,  the  United  States  has  issued 
patents  to  private  individuals  and  granted  rights- 
of-way  to  the  State  of  Arizona  and  County  of 
Maricopa  involving  lands  which  the  survey  to  be 
made  by  the  Bureau  of  Land  Management  may 
show  to  be  within  the  boundaries  of  the  reserva- 
tion. The  Salt  River  Pima-Maricopa  Indian  Com- 
munity has  explicitly  waived  any  interest  it  might 
have  in  such  lands.  However,  in  order  to  avoid  any 
cloud  upon  the  title  conveyed  by  the  patents  in- 
volved, all  of  which  appear  to  have  been  issued 
more  than  40  years  ago,  or  upon  the  interests 
granted  by  the  rights-of-way,  we  suggest  that  in 
the  event  the  survey  by  the  Bmeau  of  Land  Man- 
agement discloses  that  the  United  States  issued 
patents  to  and  rights-of-way  across  lands  already 
reserved  for  Indian  use,  remedial  legislation  be 
recommended  to  exclude  the  patented  and  rights- 
of-way  areas  from  the  reservation  and  confirin  the 
titles  thereto. 

We  would  add  that  fairness  to  persons  asserting 
interests  in   the   lands  between  the   two  channels 


under  the  mining  and  other  public  lands  laws 
will  require  this  Department  to  promptly  request 
the  Department  of  Justice  to  commence  appropriate 
actions  to  obtain  judicial  determination  of  the 
merits  of  their  claims. 


Edward  Weinberg, 

Solicitor. 
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Jay  Treaty  of  1794— New  York  Indians- 
Customs  AND  Immigration  Legislation 

February  3,  1969. 

Mr.  Joseph  W.  Scott 
Director  for  Relations 

with  Canada 
Department  of  State 
Washington,  D.C.  20520 

Dear  Mr.  Scott: 

Your  letter  of  January  17  requests  our  views  and 
comments  on  four  questions  posed  by  the  Canadian 
Embassy  in  Washington  concerning  United  States 
immigration  and  customs  law  applicable  to 
North  Americans  passing  back  and  forth  across 
the  United  States-Canada  border.  It  also  seeks  in- 
formation on  the  Indians  found  along  the  border 
and  the  communities  in  which  they  reside. 


We  turn  first  to  the  question  raised  by  the 
Canadians: 

1.  Has  customs  or  immigration  legislation  been 
enacted  by  the  United  States  implementing  the 
relevant  sections  of  the  Jay  Treaty  concerning 
North  American  Indians? 

Yes.  Both  types  of  legislation  have  been  enacted. 
Since  each  has  a  somewhat  different  history,  we 
shall  consider  them  separately. 

a.  Immigration  legislation:  Article  III  of  the 
Jay  Treaty  of  November  19.  1794  (8  Stat.  116). 
provided,  in  part: 

It  is  agreed  that  it  shall  at  all  times  be  free 
to  His  Majesty's  subjects,  and  to  the  citizens 
of  the  United  States,  and  also  to  the  Indians 
dwelling  on  either  side  of  the  said  boundary 
line,  freely  to  pass  and  repass  by  land  or 
inland  navigation,  into  the  respective  terri- 
tories and  countries  of  the  two  parties,  on  the 
continent  of  America  *  *   ='. 

The  first  codification  of  immigration  measures 
enacted  by  the  Congress,  the  Act  of  February  ,5, 
1917  (39  Stat.  874),  contained  no  reference  to 
the  Jay  Treaty  provision  or  to  Indians  generally. 
The  Immigration  Act  of  1924  (43  Stat.  152)  simi- 
larly failed  to  provide  for  the  exemption  of  Indians 
crossing  the  border  from  Canada.  The  consequences 
of  this  omission  were  discussed  in  United  States  ex 
Rel.  Diablo  v.  McCandless,  18  F.  2d  282  (D.C.  Pa. 
1927),  aff'd  25  F.  2d  71  (C.A.  3rd  Cir.  1928),  in 
which  the  court  found  that  a  full-blooded  Iroquois 


Indian  resident  of  Canada  was  not  subject  to  de- 
portation for  failure  to  comply  with  the  1924  Act 
because  Article  III  of  the  Jay  Treaty  had  exempted 
American  Indians  from  the  operation  of  the  immi- 
gration laws  of  the  United  States.  That  holding 
became  statutory  law  with  the  Act  of  April  2,  1928 
(45  Stat.  401;  formerly  8  U.S.C.  226a),  which  pro- 
vided: 

That  the  Immigration  Act  of  1924  shall  not 
be  construed  to  apply  to  the  right  of  Ameri- 
can Indians  born  in  Canada  to  pass  the 
borders  of  the  United  States:  Provided,  that 
this  right  shall  not  extend  to  persons  whose 
membership  in  Indian  Tribes  or  families  is 
created  by  adoption. 

Thereafter,  Indians  born  in  Canada  were  per- 
mitted to  enter  the  United  States  without  inspec- 
tion under  the  immigration  laws.  In  United  States 
ex  Rel.  Goodxuin  v.  Karnuth,  74  F.  Supp.  660 
(D.C.N. Y.  1947),  the  Court  noted  that  the  exemp- 
tion of  "American  Indians  born  in  Canada"  was 
applicable  to  persons  of  Indian  blood  generally 
and  not  just  to  members  of  a  tribe,  since  it  was 
premised  on  racial  and  not  political  considerations. 

That  exemption,  slightly  modified,  has  been  car- 
ried forward  into  immigration  legislation  presently 
in  effect.  Section  289  of  the  Immigration  and 
Naturalization  Act  of  June  27,  1952  (66  Stat.  234; 
8  U.S.C.  1359)  provides: 

Nothing  in  this  subchapter  shall  be  construed 
to  affect  the  right  of  Indians  born  in  Canada 
to  pass  the  borders  of  the  United  States,  but 
such  right  shall  extend  only  to  persons  who 
possess  at  least  50  per  centum  of  blood  of  the 
American  Indian  race. 

In  short,  the  provision  made  in  Article  III  of 
the  Jay  Treaty  for  the  free  passage  of  Indians  from 
Canada  into  the  United  States  has  been  and  is 
now  implemented  by  legislation.  In  the  present 
form,  however,  that  legislation  extends  the  right 
accorded  in  the  treaty  only  to  those  Indians  born 
in  Canada  who  are  of  at  least  one-half  Indian 
blood. 

b.  Customs  Legislation:  Following  the  above 
cited  provision  for  the  immigration  of  Indians 
from  Canada  to  the  United  States,  Article  III  of 
the  Jay  Treaty  stated: 

No  duty  of  entry  shall  ever  be  levied  by  either 
party  on  p>eltries  brought  by  land  or  inland 
navigation  into  said  territories  respectively, 
nor  shall  the  Indians  passing  or  repassing  with 
their  own   proper  goods  and  effects  of  what- 
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ever  nature,  pay  for  same  any  impost  or  duty 
whatever.  But  goods  in  bales,  or  other  large 
packages  unusual  among  Indians,  shall  not  be 
considered  as  goods  belonging  bona  fide  to 
Indians. 

That  provision  was  carried  verbatim  into  the 
Tariff  Act  of  March  2,  1799  (1  Stat.  627)  ,  which 
was  in  effect  at  the  time  the  War  of  1812  broke  out. 
At  the  close  of  the  war,  the  Treaty  of  Ghent, 
signed  on  December  24,  1814  (8  Stat.  218)  stated 
in  Article  IX: 

14ie  United  States  of  America  engage  to  put 
an  end,  immediately  after  the  ratification  of 
the  present  treaty,  to  hostilities  with  all  the 
tribes  or  nations  of  Indians  with  whom  they 
may  be  at  war  at  the  time  of  such  ratification; 
and  forthwith  to  restore  to  such  tribes  or  na- 
tions, respectively,  all  the  possessions,  rights 
and  privileges  which  they  may  have  enjoyed  or 
been  entitled  to  in  one  thousand  eight  hun- 
dred and  eleven,   previous  to  such  hostilities. 


Although  there  is  no  longer  an  express  statutory 
provision    for    the    importation    of    Indian    goods 
duty-free,   there  is  some  possibility   that   the  right     ! 
accorded   in   the    Jay  Treaty   remains  intact. 

In  the  McCandless  decision,  the  Court  held  that 
Article  III  of  the  Jay  Treaty  had  not  been  abro- 
gated by  the  War  of  1812,  and,  alternatively,  even 
if  it  had  been.  Article  IX  of  the  Treaty  of  Ghent 
had  restored  it.  A  year  later,  in  1929,  the  Supreme 
Court  had  occasion  to  consider  the  question  in 
Karnuth  v.  United  States,  279  U.S.  231  (1929),  a 
habeas  corpus  proceeding  brought  by  two  resident 
aliens  of  Canada  (non-Indians)  seeking  to  cross 
into  the  United  States  daily  to  work.  In  holding 
that  the  respondents  were  quota  immigrants  under 
Section  3  of  the  Immigration  Act  of  1924,  supra, 
the  Court  stated: 

*  *  *  the  privilege  accorded  by  Article  III  is 
one  created  by  the  treaty,  having  no  obligatory 
existence  apart  from  that  instrument  *  *  *. 
It  is  in  no  sense  a  vested  right. 


The  Jay  Treaty  provision  exempting  the  In- 
dians' "own  proper  goods  and  effects  of  whatever 
nature"  from  customs  duties  continued  to  appear 
unchanged  in  tariff  acts  until  October  1,  1890.  On 
that  date,  a  slightly  modified  version  of  the  pro- 
vision was  enacted,  authorizing  the  Secretary  of 
the  Treasury  to  prescribe  regulations  governing  the 
matter.  Tariff  Act  of  October  1,  1890,  §  2,  para- 
graph 674  (26  Stat.  567) .  This  version  was  repeated 
in  the  Tariff  Act  of  August  27,  1894,  as  Paragraph 
582  §  2  (28  Stat.  509)  .  However  it  was  omitted 
from  the  Tariff  Act  of  July  24,  1897  (30  Stat.  151) , 
which  made  no  reference  to  Indian  goods  whatso- 
ever and  repealed  "all  Acts  or  parts  of  Acts  incon- 
sistent with  the  provisions  of  this  Act  *  *  *."  Sub- 
sequent tariff  legislation  has  been  equally  silent 
on  the  matter. 

In  1938,  the  Court  of  Customs  and  Patent  Ap- 
peals held  in  United  States  v.  Garroiu,  88  F.  2d  318 
(CC.P.A.;  1937),  that  since  current  statutes  failed 
to  specifically  provide  an  exemption  for  Indian 
goods,  baskets  brought  into  the  United  States  for 
sale  by  a  full-blooded  Indian  woman  of  the  St. 
Regis  Tribe  of  Canada  were  subject  to  the  same 
duty  as  other  similar  baskets.  That  decision  was 
cited  with  approval  by  the  U.S.  Court  of  Appeals, 
Ninth  Circuit  a  year  later  in  Guiles  v.  United  States, 
100  F.  2d  47  (C.A.  9  Cir.  1938) .  As  far  as  we  are 
aware,  no  Court  has  directly  considered  the  ques- 
tion of  whether  Indian  goods  brought  into  the 
United  States  from  Canada  are  dutiable,  since  the 
Garrow  decision  in  1937. 


[It  is]  our  conclusion  that  the  provision  of  the 
Jay  Treaty  now  imder  consideration  was 
brought  to  an  end  by  the  War  of  1812,  leaving 
the  contracting  parties  discharged  from  all 
obligation  in  respect  thereto,  and,  in  absence 
of  a  renewal,  free  to  deal  with  the  matter  as 
their  views  of  national  policy,  respectively, 
might  from  time  to  time  dictate. 

While  it  is  true  that  the  Court  was  not  spe- 
cifically considering  those  portions  of  Article  III 
applicable  to  Indians,  and  thus  its  decision  did  not 
explicitly  overrule  McCandless,  we  find  nothing  in 
its  opinion  to  indicate  that  it  was  not  considering 
Article  III  as  a  whole  or  that  it  viewed  the  provi- 
sions dealing  with  Indians  as  subject  to  any 
different  legal  principles.  The  Court  of  Customs 
and  Patent  Appeals  specifically  rejected  the  argu- 
ment that  some  distinction  should  be  made  be- 
tween members  of  an  Indian  tribe  and  the  non- 
Indian  immigrants  involved  in  the  Karnuth  case, 
when  it  held  in  United  States  v.  Garrow,  supra., 
that  the  right  accorded  Indians  to  bring  goods  in- 
to the  United  States  duty-free  under  Article  III  of 
the  Jay  Treaty  ended  with  the  War  of  1812  and  was 
not  revived  by  Article  IX  of  the  Treaty  of  Ghent, 
which  was  merely  a  promise  by  the  United  States 
that  it  would  in  the  future  restore  certain  rights 
to  the  Indians.  Presumably  it  was  not  thought 
necessary   to  act   on    that  promise   insofar   as   the 
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importation  of  goods  from  Canada  was  concerned, 
because  provision  had  already  been  made  for  such 
in  the  Tariff  Act  of  March  2,  1799,  supra.  As  dis- 
cussed above,  that  provision  was  eventually  re- 
pealed. 

In  light  of  the  foregoing,  it  is  difficult  to  con- 
clude that  the  rights  accorded  under  Article  III  of 
the  Jay  Treaty  may  be  relied  upon  today  by  In- 
dians seeking  to  bring  goods  into  the  United  States 
from  Canada. 

2.  Can  a  North  American  Indian  born  and  re- 
siding in  Canada  carry  Canadian  goods  duty-free 
into  the  United  States  (a)  as  a  landed  immigrant 
and    (b)    as  a  visitor? 

As  noted  above,  current  customs  laws  provide 
no  specific  exemption  for  North  American  Indians. 
Thus,  goods  brought  into  the  United  States  by 
such  Indians  are  presumably  subject  to  the  same 
customs  duties  as  are  imposed  upon  similar  goods 
imported  by  any  other  landed  immigrant  or  visi- 
tor. Specific  personal  exemptions  from  customs 
duties  for  nonresidents  are  found  in  Title  II  Sche- 
dule 6  of  the  Tariff  Act  of  1930  (46  Stat.  590, 
672,  8  U.S.C.  1202),  as  amended  by  the  Act  of 
October  11,  1962  (76  Stat.  872)  and  the  Act  of 
June  30,  1965  (79  Stat.  208),  specifically.  Item 
Nos.  810.10,  810.20,  811.10,  812.10,  812.20,  812.25, 
812.30  and  812.40.  These  provisions  exempt  from 
the  payment  of  duty  and  from  the  payment  of 
any  internal  revenue  tax  imposed  by  reason  of 
impKjrtation  enumerated  articles  brought  into  the 
United  States  by  or  for  the  account  of  any  person 
emigrating  from  a  foreign  country  or  not  a  re- 
turning resident.  Generally,  immigrants  are  per- 
mitted to  import  duty-free  household  effects  and 
tools  of  trade;  visitors,  as  well  as  immigrants,  may 
bring  in  personal  effects  and  limited  quantities  of 
tobacco,  alcoholic  beverages,  and  gifts.  Articles  in- 
tended for  sale  are  specifically  excluded  from  these 
exemptions. 

3.  Can  a  North  American  Indian  born  and  re- 
siding in  the  United  States  carry  goods  duty-free 
into  the  United  States  (a)  after  residing  for  some 
time  in  Canada,  (b)  after  a  mere  temporary  visit 
to  Canada  of  less  than  24  or  48  hours,  or  (c) 
after  a  mere  temporary  visit  to  Canada  in  excess 
of  24  or  48  hours? 

Persons  born  in  the  United  States  to  a  member 
of  an  Indian,  Eskimo,  Aleutian  or  other  aboriginal 
tribe  are  citizens  and  nationals  of  the  United 
States  at  birth.  Immigration  and  Naturalization 
Act  of  June  27,  1952  (66  Stat.  235;  8  U.S.C.  1401 
(a)  (2)).  Consequently,  goods  carried  into  the 
United  States  by  North  American  Indians  bom 
and  residing  in  the  United  States  are  basically 
subject  to  the  same  customs  duties  as  goods  im- 


ported by  other  citizens.  Personal  exemptions  for 
residents  returning  to  the  United  States  are  found 
in  Part  2  of  Schedule  8  of  die  Tariff  Act  of  1930, 
supra,  as  amended,  specifically,  Item  Nos.  810.10, 
810.20,  813.15,  813.20,  813.25,  813.30,  and  813.31. 
Generally,  these  provisions  exempt  from  the  pay- 
ment of  duty  and  of  any  internal  revenue  tax  im- 
posed by  reason  of  importation  all  household  and 
personal  effects  taken  abroad,  limited  quantities 
of  alcoholic  beverages  and  cigars,  and  articles  not 
over  $100  in  aggregate  fair  retail  value  in  the 
country  of  acquisition.  When  such  articles  are 
brought  in  from  a  contiguous  country  which 
maintains  a  free  zone  or  free  port,  such  as  Canada, 
the  duration  of  the  returning  resident's  absence 
from  the  United  States  is  immaterial. 

4.  Does  United  States  Customs  legislation  pro- 
vide a  general  exemption  from  United  States  cus- 
toms duties  for  (a)  North  American  Indians  re- 
siding in  the  United  States,  (b)  North  American 
Indians  born  in  Canada  who  are  going  to  the 
United  States  for  a  temporary  visit,  (c)  all  North 
American   Indians? 

As  discussed  in  the  above  three  questions,  cur- 
rent customs  legislation  contains  no  general  ex- 
emption for  North  American  Indians,  regardless 
of  the  place  of  their  residence  or  the  length  of 
their  stay  in   the  United  States. 


II 


In  response  to  yoin-  request  for  information  re- 
garding the  Indians  currently  residing  along  the 
United  States-Canada  border,  we  enclose  a  copy 
of  a  memorandum  prepared  by  the  Bureau  of  In- 
dian Affairs  on  Januai7  28,  1969,  concerning  the 
number  of  Indians  and  acreage  of  federal  reserva- 
tions located  in  counties  or  districts  contiguous 
with  or  within  one  hundred  miles  of  the  border. 
It  reports  that  as  of  1960,  the  latest  date  for  which 
such  figures  are  available,  there  were  31,000  In- 
dians living  in  United  States  counties  contiguous 
with  the  border  and  an  additional  27,500  Indians 
within  one  hundred  miles  of  it.  Thus  more  than 
58,500  persons  within  the  United  States  would  be 
potentially  involved  in  any  amendment  of  Federal 
or  Canadian  immigration  and  customs  policies 
toward  American  Indians.  Unfortunately,  because 
this  Department  keeps  no  statistics  on  border 
crossings  by  Indians,  we  can  offer  no  information 
on  such  relevant  matters  as  the  frequency  and 
number  of  such  crossings,  the  status  of  the  entrants 
(visitor,  immigrant,  returning  resident) ,  their  pur- 
pose (business,  pleasure) ,  and  the  number  of 
dutiable  items  they  bring  into  the  United  States 
or  Canada. 


1986 


Department  of  the  Interior 


February  3,   1969 


III 


With  regard  to  the  immediate  problem  at  hand, 
that  of  the  protest  lodged  by  the  Mohawk  Indians 
of  the  St.  Regis  Reservation,  we  cannot  furnish 
any  detailed  information.  The  United  States  has 
had  minimal  contact  with  the  Indians  of  New 
York  since  it  granted  botli  civil  and  criminal  juris- 
diction over  Indians  on  Indian  reservations  in  the 
State  of  New  York  to  the  State.  The  Act  of  July 
2,  1948  (62  Stat.  1224;  25  U.S.C.  232)  (criminal 
jurisdiction)r;  the  Act  of  September  13,  1950  (64 
Stat.  845;  25  U.S.C.  233)  (civil  jurisdiction).  None 
of  the  ten  reservations  presently  located  within 
the  State,  including  St.  Regis,  was  created  by 
federal  treaty,  statute  or  executive  order.  The 
State  of  New  York  furnishes  virtually  all  govern- 
mental services  to  New  York  Indians. 

We  stand  ready  to  assist  in  this  matter  in  any 
way  possible,  and  would  be  pleased  to  partici- 
pate in  a  meeting  with  other  concerned  agencies. 

Richmond  F.  Allan, 

Acting  Solicilo). 
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Indians:  Civil  Jurisdiction— Indians:  Criminal  Ju- 
risdiction —  Indian  Lands:  Generally  —  Indian 
Lands:  Allotments:  Generally— Indian  Lands: 
Tribal  Lands— State  Laws— Act  of  August  15, 
1953,  67  Stat.  589,  as  amended,  18  U.S.C.  §  1162 
and  28  U.S.C.   §   1360 

Civil  and  criminal  jurisdiction  over  the  persons 
and  private  (non-trust)  property  of  Indians 
within  Indian  country  granted  to  states  or  as- 
sumed by  states  under  Public  Law  280  (Act  of 
August  15,  1953,  67  Stat.  589,  as  amended,  18 
U.S.C.  §  1162  and  28  U.S.C.  §  1360)  does  not 
include  authority  to  enforce  state  laws  directly 
or  indirectly  against  property  held  in  trust  by 
the  United  States  for  the  benefit  of  Indians. 

Indians:  Civil  Jurisdiction— Indian  Lands:  Gen- 
erally—Indian Lands:  Allotments:  Generally- 
Indian  Lands:  Tribal  Lands— State  Laws— Regu- 
lations: Generally— Act  of  February  15,  1929, 
45  Stat.  1185,  25  U.S.C.  §  231 


The  Act  of  February  15,  1929,  45  Stat.  1185,  as 
amended,  25  U.S.C.  §  231,  providing  for  the 
entry  of  agents  and  employees  of  a  state  upon 
Indian  tribal  lands,  reservations,  or  allotments 
for  the  purpose  of  enforcing  state  sanitation  and 
quarantine  regulations,  is  not  self-executing  and 
in  the  absence  of  implementing  regulations  can- 
not serve  as  a  source  of  authority  to  enforce 
state  health  and  sanitation  laws. 


Memorandum 

To:  Assistant  Secretary,  Public  Land  Manage- 

ment 

From:        Solicitor 

Subject:  Applicability  of  health  and  sanitation 
laws  of  the  State  of  California  on  Indian 
reservations 

This  is  in  response  to  your  request  for  an 
opinion  on  the  questions  raised  in  the  letter  of 
March  26,  1968,  from  Jan  Stevens,  the  Deputy 
Attorney  General  of  California,  to  the  Secretary. 
Mr.  Stevens  raised  the  same  cjuestions  directly  with 
this  office  by  a  letter  dated  August  21,  1968.  We 
are  advised  that  representatives  of  the  California 
Attorney  General's  Office  have  also  discussed  the 
subject  with   the   Regional   Solicitor,  Sacramento. 

In  his  letter  of  March  26,  1968,  Mr.  Stevens  re- 
quested the  views  of  this  Department  on  whether 
the  health  and  sanitation  laws  and  regulations  of 
the  State  of  California  are  applicable  on  Indian 
reservations  and  trust  lands,  and  whether  county 
health  officers  may  enter  such  reservations  and 
lands  for  the  purpose  of  enforcing  such  laws  and 
regulations.  He  directed  attention  to  Public  Law 
280  (Act  of  August  15,  1953,  67  Stat.  589.  as 
amended,  18  U.S.C.  1162  and  28  U.S.C.  1360) . 

Also  germane  is  the  Act  of  February  15,  1929, 
45  .Stat.  1185,  as  amended.  25  U.S.C.  231.  which 
provides: 

The  Secretary  of  the  Interior,  under  such 
rules  as  he  may  prescribe,  shall  permit  the 
agents  and  employees  of  any  state  to  enter 
upon  Indian  tribal  lands,  reservations,  or  allot- 
ments thereon  (1)  for  the  purpose  of  making 
inspection  of  health  and  educational  condi- 
tions and  enforcing  sanitation  and  quarantine 
regulations   *   *    *. 

Generally,  it  is  the  position  of  this  Department 
that  Public  Law  280  invests  the  states,  which  were 
granted  or  have  assumed  jurisdiction  thereunder, 
with  civil  and  criminal  jurisdiction  over  the  per- 
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sons  and  private    (non-trust)  property  of  Indians 
within  the  Indian  country. 

Jurisdiction  over  trust  property,  including  au- 
thority to  regulate  its  use,  was  largely  unaffected 
by  the  Act  and  remains  as  and  where  it  was  prior 
to  its  passage.  Snohomish  County  v.  Seattle  Dis- 
posal Company,  425  P.2d  22  (Wash.  1967),  cert. 
denied,  389  U.S.  1016  (1967).  Such  property, 
whether  real  or  personal,  is  owned  by  the  United 
States  and  held  and  administered  for  the  benefit 
of  individual  Indians  or  groups  of  Indians  for 
the  purpose  of  carrying  out  the  policies  and  dis- 
charging the  responsibilities  of  the  National  Gov- 
ernment. 

Under  and  subject  to  the  Constitution,  Con- 
gress possesses  plenary  power  over  Indian  affairs 
and  property.  The  trust  relationships  which  exist 
between  the  National  Government  and  the  Indian 
people,  both  groups  and  individuals,  are  devices 
created  by  Congress  to  assure  that  property 
granted  to  or  reserved  by  Indians  will  be  preserved 
in  such  manner  as  to  be  capable  of  conveyance  to 
the  beneficiaries  upon  termination  of  the  trust 
free  and  clear  of  burdens  and  impediments.  Con- 
gress has  assigned  principal  responsibility  and 
authority  to  the  Secretary  of  the  Interior  to  se- 
cure this  objective  and  to  discharge  the  special 
obligations  which  the  Nation  has  undertaken  to 
its  Indian  citizens. 

In  oiu"  view  both  the  language  of  Public  Law 
280  and  its  legislative  history  make  quite  clear 
that  it  was  not  intended  to  invest  the  states  with 
jurisdiction  over  trust  property.  This  Department 
consistently  has  held  that  the  statute  furnishes  no 
basis  for  the  application  of  state  or  local  zoning, 
construction,  or  other  land  use  laws,  regulations, 
or  standards  to  trust  property.  Authority  with 
respect  to  such  property  is  reposed  exclusively  in 
the  Federal  and  tribal  governments.  See  25  CFR 
1.4  and  30  F.R.  8722   (No.  131,  July  9,  1965) . 

On  the  other  hand,  it  is  equally  clear  that  the 
statute  grants  comprehensive  jurisdiction  to  the 
states  over  the  persons  and  private  property  of 
Indians  in  the  Indian  country  where  it  is  appli- 
cable. 

Accordingly,  the  question  whether  Public  Law 
280  authorizes  the  application  of  California  health 
and  sanitation  laws  and  regulations  to  Indians  in 
the  Indian  country  cannot  be  answered  categori- 
cally. The  answer  must  be  that  such  laws  and 
regulations  may  be  enforced  against  Indians  to 
the  extent  they  operate  upon  the  person.  Except 
as  authorized  by  the  Secretary  of  the  Interior,  they 
may  not  be  applied  to  Indians  if  their  enforce- 
ment, directly  or  indirectly,  would  impact  or  in- 
volve the  regulation  of  trust  property  in  any  sig- 
nificant way.   Act  of  February   15,    1929,   supra. 


As  power  to  enforce  is  an  incident  of  jurisdic- 
tion to  legislate,  the  authority  of  state  officers  to 
enter  upon  trust  lands  depends  upon  whether  the 
entry  is  made  for  the  purpose  of  enforcing  laws  or 
regulations  to  which  Indians  are  legally  subject. 
We  perceive  no  impediment  to  a  state  health  offi- 
cer's entry  upon  trust  land  for  the  purpose  of  en- 
forcing a  state  law  against  the  person  of  an  Indian. 
But  such  officer  would  be  without  authority  to 
enter  for  the  purpose  of  taking  action  which  would 
interfere  with  the  use  or  possession  of  trust  land 
or  other  trust  property. 

Needless  to  say,  the  state  and  its  officers  in  the 
guise  of  enforcing  state  laws  and  regulations  against 
persons  cannot  take  actions  which  in  fact  expend 
themselves  upon  trust  property  or  affect  its  use 
or  enjoyment  in  any  substantial  way. 

The  Secretary  of  the  Interior  has  been  given 
broad  powers  with  respect  to  Indian  trust  property 
in  aid  of  his  responsibility  to  discharge  the  Nation's 
trust  obligations,  including  the  power  to  make 
regulations  governing  its  use.  43  U.S.C.  1457;  25 
U.S.C.  2. 

Section  231  of  "Fitle  25,  supra,  was  formerly  im- 
plemented by  a  regidation  which  appeared  as  25 
CFR  84.78    (1949  ed) .  It  provided: 

Enforcement  of  state  health  laws.  State  health 
authorities  are  authorized  to  enter  upon  In- 
dian tribal  lands,  reservations,  or  allotments 
within  the  respective  states  for  the  purpose  of 
making  inspection  of  health  conditions  look- 
ing to  the  enforcement,  except  as  hereinafter 
provided,  of  sanitation  and  quarantine  regula- 
tion of  the  particular  state  in  like  manner  as 
such  regidations  are  enforced  in  the  surroimd- 
ing  territory.  In  connection  with  and  prior 
to  such  proposed  enforcement,  the  physician  in 
charge  of  each  reservation  shall  schedule  the 
state  sanitation  and  quarantine  regulation 
which  ought  to  be  enforced  upon  the  reserva- 
tion together  with  a  statement  of  any  limita- 
tions and  conditions  which  should  govern  the 
application  of  such  state  regulations.  Tribal 
amhorities  and  individual  Indians  shall  be 
afforded  ample  opportunity  to  submit  pro- 
tests or  recommendations  with  respect  to 
specific  state  regulations  thus  proposed  for  ex- 
tension to  the  reservation.  It  shall  be  the 
duty  of  the  Superintendent  to  transmit  to  the 
Secretary  of  the  Interior  through  the  Com- 
missioner of  Indian  Affairs,  the  schedule  of 
state  regidations  thus  posted,  together  with 
any  protests  or  criticisms  made  by  the  Indians 
with  respect  thereto.  Such  state  regulations 
as  are  approved  by  the  Secretary  of  the  Interior 
shall  thereafter  be  in  force  upon  the  reserva- 
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tion  subject  to  such  conditions  as  the  Secre- 
tary may  prescribe.  No  state  law  shall  be  ap- 
plied within  the  jurisdiction  of  any  organized 
tribe  which  is  in  conflict  with  any  ordinance 
or  resoluton  of  the  tribe.  (45  Stat.  1185;  25 
U.S.C.   231). 

This  regulation  was  revoked  on  July  1,  1955, 
as  part  of  the  action  taken  to  effectuate  the  Act 
of  August  5,  1954,  68  Stat.  674,  which  provides  in 
part: 

*  *  *  That  all  functions,  responsibilities,  au- 
thorities, and  duties  of  the  Department  of  the 
Interior,  the  Bureau  of  Indian  Affairs  relating 
to  the  maintenance  and  operation  of  hospital 
and  health  facilities  for  Indians  and  the  con- 
servation of  the  health  of  Indians  are  hereby 
transferred  to,  and  shall  be  administered  by, 
the  Surgeon  General  of  the  United  States 
Public  Health  Service,  under  the  supervision 
and  direction  of  the  Secretary  of  Health,  Edu- 
cation and  Welfare  *    *    *. 

This  statute  has  never  been  construed  as  trans- 
ferring any  jurisdiction  over  trust  land  to  the 
Department  of  Health,  Education  and  Welfare. 
Such  power  as  exists  to  regulate  the  use  of  such 
land  in  aid  of  health  and  sanitation  remains  in 
the  Secretary  of  the  Interior.  The  statute  is  not 
self  executing  and  in  the  absence  of  implementing 
regulations  cannot  serve  as  a  source  of  authority 
to  enforce  state  health  and  sanitation  laws  in  Indian 
country.  57  I.D.  162;  Superior  Sand  and  Gravel 
Mining  Co.  v.  Territory  of  Alaska,  224  F.2d  623 
(9th  Cir.  1955)  ;  Dredge  Corporation  v.  Penny, 
.362  F.2d  889    (9th  Cir.   1966)  . 

It  is  within  the  authority  of  the  Secretary  to 
adopt  health  and  sanitation  regulations  respecting 
trust  prop>erty.  He  cannot,  however,  provide  for 
the  enforcement  of  laws  or  regulations  against  trust 
land  by  the  creation  of  liens  or  similar  encumber- 
ing devices. 

Our  conclusion  is  that  Public  Law  280  invests 
the  State  of  California  with  jurisdiction  to  enforce 
its  health  and  sanitation  laws  and  regulations 
against  the  person  of  Indians  in  the  Indian  country, 
but  does  not  authorize  the  State,  directly  or  in- 
directly, to  enforce  such  laws  against  property 
held  in  trust  by  the  United  States  for  the  benefit 
of  Indians. 

Richmond  F.  Allan, 

Deputy  Solicitor. 
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The  Makah  Indian  Tribe  did  not  acquire  any  in- 
terest in  the  Ozette  Indian  Reservation  merely 
because  the  class  of  Indians  for  whom  the  reser- 
vation was  established  may,  whether  for  some 
or  all  purposes,  be  considered   Makahs. 

Indian  Lands;   Generally 

Since  the  Executive  Order  of  April  12,  1893,  estab- 
lishing the  Ozette  Indian  Reservation,  has  not 
been  rescinded  or  modified,  the  right  of  use  and 
occupancy  granted  the  Indians  for  whom  tiie 
reservation  was  set  aside  remains  intact,  even 
though  those  Indians  have  all  departed  from 
Ozette  and  settled  on  other  reservations,  where 
many  have  become  allottees. 

Indian  Reorganization  Act 

The  occurrence  of  an  election  at  which  the  voters 
choose  to  make  the  provisions  of  the  Indian 
Reorganization  Act  applicable  on  a  given  reser- 
vation does  not  mean  that  the  Indians  having 
rights  in  the  reservation  must  organize  there- 
under. 

Indian  Reorganization  Act 

The  occurrence  of  an  election  to  determine  the 
applicability  of  the  Indian  Reorganization  Act 
to  the  Ozette  Reservation  did  not  change  or  in 
any  way  affect  the  interests  of  the  Indian  bene- 
ficiaries named  in  the  1893  executive  order  es- 
tablishing the  reservation. 

Indian    Lands:    Allotments— Generally 

While  it  is  clear  that  no  Indian  may  receive  an 
allotment  on  two  reservations,  Josephine  Valley, 
19  L.D.  329  (1894),  there  is  nothing  to  preclude 
acceptance  of  an  allotment  on  one  reservation 
by  an  individual  who  is  a  member  of  a  class  of 
Indians  for  whom  another  resei"vation  has  been 
established. 

Solicitor's  Opinion  M— 36456  of  November  21, 
1957,  will  not  be  followed  to  the  extent  that  it 
conflicts  with  these  views. 
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Memorandum 

To:  Secretary  of  the  Interior 

From:       Solicitor 

Subject:    Status  of  the  Ozette  Indian  Reservation, 
Washington 

Makah  Tribal  Council  Resolution  No.  29-69, 
enacted  on  October  22,  1968,  requested  this  De- 
partment to  review  Solicitor's  Opinion  No.  M- 
36456,  dated  November  21,  1957,  and  to  modify 
or  reverse  at.  The  Opinion  in  question,  rendered 
by  Deputy  Solicitor  Edmund  T.  Fritz,  concluded 
that  the  Makah  Indian  Tribe  has  no  enforceable 
claim  to  the  Ozette  Indian  Reservation,  and  that 
in  fact,  there  are  no  persons  or  groups  now  in 
existence  who  can  be  said  to  have  a  beneficial  in- 
terest in  the  reservation. 

At  your  request  we  have  reviewed  the  1957 
opinion  and  examined  all  available  evidence,  in 
eluding  that  presented  in  the  brief  submitted  by 
Alvin  J.  Ziontz,  Makah  Tribal  Counsel,  on  Octo- 
ber 25,  1968,  in  which  he  argues  that  the  Makah 
Tribe  is  the  present  beneficial  owner  of  Ozette. 
We  are  not  persuaded  that  such  is  the  case.  On 
the  other  hand,  we  find  that  we  cannot  fidly 
concur  in  the  position  taken  by  Depiuy  Solicitor 
Fritz.  Accordingly,  Solicitor's  Opinion  No.  M- 
36456  is  hereby  modified  as  stated  herein. 

I.  Solicitor's  Opinion  No.  M-36456  dealt  with 
five  specific  questions.  Before  considering  the 
questions  and  answers  presented  by  that  opinion 
concerning  present  use  rights  in  the  Ozette  Reser- 
vation, we  feel  it  important  to  review  briefly  the 
reservation's  history. 

Located  on  the  southern  coast  of  Cape  Flattery, 
Washington,  at  the  mouth  of  the  Ozette  River, 
the  Ozette  Reservation  was  created  by  Executive 
Order  on  April  12,  1893,  "for  the  Osette  Indians 
not  now  residing  upon  any  Indian  reservation." 
The  area  reserved,  719  acres,  was  the  site  of  one  of 
the  principal  villages  of  the  Makah  Indian  Tribe. 
Its  inhabitants  had  long  been  considered  Makahs, 
both  by  the  tribe  itself  and  by  federal  officials  in 
the  area.  Indeed,  the  first  federal  treaty  with  the 
Makahs,  concluded  at  Neah  Bay  on  January  31, 
1855  (12  Stat.  939),  was  signed  by  Tse-Kow-Wootl, 
from  Ozette,  as  "Head  Chief  of  the  Makah  Tribe." 
In  that  treaty,  the  Makahs  ceded  their  tribal  land 
to  the  United  States  in  consideration  of  the  estab- 
lishment of  the  original  Makah  Reservation,  a 
small  portion  of  Cape  Flattery,  which  for  some 
unknown  reason,  did  not  include  any  of  the  tribe's 
permanent  settlements.  Four  Makah  villages— Sooes, 
Waatch,  Neah,  and  Baada— were  added  to  the 
reservation  by  Executive  Order  on  October  26, 
1872,   as  amended   January   2,    1873,   and   October 


21,  1873.  When  Ozette  was  reserved,  20  years  later, 
it  was  not  specifically  added  to  the  existing  Makah 
Reservation,  as  the  other  villages  had  been,  but 
was  set  aside  as  a  separate  reservation. 

The  census  roll  of  June  30,  1893,  indicated  that 
64  Indians  were  then  living  in  Ozette.  This  num- 
ber stejidily  dwindled  as  parents  were  forced  to 
leave  the  village,  which  had  no  school  facilities,  in 
order  to  comply  with  school  attendance  require- 
ments. By  1908,  the  Indian  Agent  for  the  area 
could  report  "Most  of  the  Ozette  Indians  live  in 
Neah  Bay,  on  the  Makah  Reservation." 

Eventually,  the  village  itself  was  totally  deserted, 
although  it  was  sometimes  (and  still  is)  used  by 
members  of  the  Makah  Tribe  as  a  .site  for  hunting, 
fishing,  and  camping. 

Many  of  those  who  left  Ozette  settled  on  the 
Makah  Reservation;  while  some  chose  to  move  to 
the  Quinaielt  Reservation,  where  the  Act  of  March 
4,  1911  (36  Stat.  1345),  had  authorized  the  allot- 
ment of  surplus  lands: 

*  *  *  to  all  members  of  the  Holi,  Quileiue, 
Ozette  or  other  tribes  of  Indians  in  Washing- 
ton who  are  affiliated  with  the  Quinaielt  or 
Quileute  tribes  in  the  treaty  of  July  1,  1855 
and  January  23,  1856,  and  who  may  elect  to 
take  allotments  on  the  Quinaielt  Reservation 
rather  than  on  the  reservation  set  aside  for 
these  tribes. 

On  both  the  Makah  and  Quinaielt  Reservations 
they  were  enrolled  as  tribal  members  and  con- 
sidered eligible  for  allotments. 

When  the  Indians  of  Washington  were  prepar- 
ing to  vote  on  whether  to  accept  the  provisions 
of  the  Indian  Reorganization  Act  of  June  18,  1934 
(48  Stat.  984) ,  the  approximately  30  Indians  who 
had  emigrated  from  Ozette  were  informed  they 
could  participate  in  only  one  I.R.A.  election— the 
one  to  be  held  at  Ozette  or  the  one  to  be  held  at 
their  current  residence.  All  but  two  chose  to  vote 
with  the  Makahs  or  Quinaielts.  Those  two,  un- 
allotted residents  of  Neah  Bay,  returned  to  Ozette 
to  cast  their  ballots  on  April  13,  1935.  Both  voted 
to  make  the  provisions  of  the  I.R.A.  applicable  to 
the  reservation. 

Since  that  time,  there  has  been  little  activity  at 
Ozette.  There  is  no  indication  that  either  the  two 
participants  in  the  1935  election,  now  dead,  or  any 
other  former  residents  of  the  villages  ever  returned 
there  again.  The  reservation  remains  deserted, 
save  for  occasional  use  by  residents  of  the  Makah 
Reservation  for  hunting  and  fishing  purposes. 

II.  We  turn  now  to  the  specific  questions  on 
present  use  rights  discussed  in  Solicitor's  Opinion 
No.  M-36456,  considering  the  second  first. 
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A.  Does  the  Makah  Tribe  of  Indians  have  an 
enforceable  property  or  use  claim  to  the 
lands  or  waters  within  the  Ozette  Reserva- 
tion? 

The  Makah  Tribe  argues  now,  as  it  did  in  1957, 
and  earlier  in  1955  and  1941,  that  it  possesses  a 
beneficial  interest  in  the  Ozette  Reservation. 
Deputy  Solicitor  Fritz  concluded  that  it  had  no 
such  interest.  We  find  nothing  to  warrant  amend- 
ment of  that  conclusion. 

The  Ozette  Reservation  was  created  not  for  a 
tribe  or  band  but  for  a  class  of  Indians;  i.e.,  "for 
the  Osette  Indians  not  now  [1893]  residing  upon 
any  Indian  Reservation."  Thus,  even  if  we  accept 
the  Makah  Tribe's  position  that  the  "Osette  In- 
dians" are  not  a  distinct  tribe  or  band  but  merely 
Makahs  residing  at  Ozette  Village,  it  does  not 
follow  that  the  Makah  Tribe  acquired  any  rights 
in  the  reservation  merely  because  the  class  of  In- 
dians to  which  the  rights  were  given  may,  whether 
for  some  or  all  purposes,  be  considered  Makahs. 
That  there  are  connections  between  the  Makahs 
and  the  Indians  for  whom  the  Ozette  Reserva- 
tion was  reserved  has  never  been  in  doubt. 

The  Treaty  of  Neah  Bay,  supra,  described 
Ozette  as  one  of  "the  several  villages  of  the  Makah 
Tribe  of  Indians."  The  1862  report  of  Henry  A. 
Webster,  first  Indian  Agent  at  Neah  Bay,  noted 
that  the  Makah  Indians  were  the  only  tribe  in- 
cluded in  that  treaty,  and  made  reference  to  "that 
portion  of  the  tribe  living  at  Osett  Village."  In 
a  letter  dated  September  5,  1872,  Indian  Agent 
E.  M.  Gibson  reported  on  his  visit  the  previous 
August  to  Ozette,  "most  distant  from  the  Agency 
of  any  village  belonging  to  this  [the  Makah]  Tribe." 
(The  Ozette  Reservation  was  not  created  until  1893 
and  in  1872  could  not  have  "belonged"  to  the 
Makahs  except  by  affinity  of  the  residents.)  In 
their  report  of  November  20,  1874,  the  Board  of 
Indian  Commissioners  recommended  consolidation 
of  the  Makahs  and  Quinaults  on  the  Makah  Reser- 
vation and  extension  of  that  reservation  15  miles 
south,  a  distance  which  would  have  included  Ozette 
within  the  reservation's  boundaries.  The  Indian 
Agent  at  Neah  Bay  reported  on  August  19,  1892, 
that  the  Makahs  livecl  in  four  separate  villages, 
"one  at  the  mouth  of  the  Osette  River." 

In  a  letter  dated  June  8,  1907,  the  special  agent 
appointed  to  supervise  the  allotment  of  the  Makah 
Reservation  pursuant  to  the  Act  of  February  8, 
1887  (24  Stat.  388),  and  the  Act  of  February  28, 
1891  (26  Stat.  794),  was  ^informed  that  "Indians 
enrolled  as  belonging  to  the  Ozette  Reservation, 
but  really  Makahs,"  were  eligible  for  allotments. 
In  the  Department  report  on  S.  5269,  61st  Cong.  2d 
Sess.    (1910),  the  bill  later  enacted  as  the  Act  of 


March  4,  1911,  supra,  Secretary  Ballinger  referred 
to  the  "Ozette  Tribe,"  classifying  it  as  one  of 
the  coastal  fish-eating  tribes  of  Washington  whose 
members  should  receive  allotments  on  the  Qui- 
nault  Reservation.  Available  records  on  this  legis- 
lation, which  was  prepared  by  the  Department, 
indicate  that  the  Ozettes,  who  were  not  a  party  to 
the  Treaty  of  Point  Elliott  of  July  1,  1855,  and 
January  25,  1856  (12  Stat.  97i)  ,  but  had  long 
been  identified  with  the  Makahs  and  signed  treaties 
as  Makah  Indians,  were  classified  among  the  In- 
dians to  be  protected  under  the  act  primarily  be- 
cause the  reservation  which  had  been  set  aside  for 
their  use,  like  those  reserved  for  several  other  small 
Indian  groups  of  the  area,  was  merely  a  fishing 
village  site,  not  large  enough  to  provide  allotments 
for  more  than  a  fraction  of  its  Indians.  .See  Hal- 
bert  V.  United  States,  283  U.S.  753    (1931). 

Most  modern  anthropologists  and  enthnologists 
seem  to  consider  the  Ozettes  as  a  band  or  branch 
of  the  Makah  Tribe.  In  his  20-volume  work,  The 
North  American  Indian  (Cambridge,  Mass.,  1907— 
1930) ,  Edward  S.  Curtis  speaks  "of  the  Ozette 
branch  of  that  [the  Makah]  tribe,"  Vol.  XI,  1916, 
Appendix.  John  R.  Swanton  classifies  the  Ozette 
as  "a  southern  branch  "  of  the  Makah  Tribe, 
Indian  Tribes  of  North  America,  H.  Doc.  No.  383, 
81st  Cong.  2d  Sess.  (1951).  In  a  report  prepared 
in  June  1955,  included  in  the  Makahs'  brief  as 
Exhibit  4,  Professor  Herbert  C.  Taylor,  Jr.,  con- 
cludes that  "the  Ozette  constitute  one  band  and 
the  Diaht,  Wa'atch,  T'Sues  and  Ba'adah  consti- 
tute the  other  band  of  the  Makah." 

However,  as  previously  indicated  and  more  fully 
discussed  below,  the  establishment  of  such  connec- 
tions between  the  Makah  Tribe  and  the  class  of 
Indiairs  for  whom  the  reservation  was  created  is 
not  enough  to  vest  the  tribe  with  an  interest  in 
the  lands  and  waters  of  the  reservation  at  Ozette. 

In  the  Treaty  of  Neah  Bay,  supra,  the  Makah 
Tribe  ceded  to  the  United  States  all  lands  to  which 
it  held  aboriginal  title,  including  Ozette  Village, 
and  relinquished  any  rights  or  interest  it  might 
have  maintained  outside  the  designated  tract  of 
land  set  apart  as  the  Makah  Reservation.  This  left 
the  Federal  Government  free  to  utilize  the  ceded 
lands  as  it  saw  fit— for  Indian  purposes  or  other- 
wise. It  chose  to  set  aside  some  of  those  lands, 
including  four  of  the  principal  Makah  Villages,  for 
the  benefit  of  the  Makah  Tribe.  Ozette,  a  fifth 
village,  was  not  disposed  of  in  the  same  manner. 
It  was  not  reserved  for  the  use  of  the  entire  Makah 
Tribe,  nor  was  it  added  to  the  existing  Makah 
Reservation.  Indeed,  the  language  of  the  1893 
executive  order  establishing  the  Ozette  Reserva- 
tion explicitly  precluded  those  Makahs  living  on 
the  Makah  Reservation  from  acquiring  an  interest 
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in  Ozette  by  restricting  the  class  ot  beneficiaries 
to  Indians  not  then  residing  on  an  existing  reser- 
vation. The  United  States  was  under  no  obliga- 
tion to  utilize  Ozette  for  the  benefit  of  the  entire 
Makah  Tribe,  or  any  other  tribe,  for  that  matter. 
It  chose  to  reserve  the  land  for  a  limited  group 
of  Indians,  all  of  whom  happened  to  be  associated 
with  the  Makahs;  it  did  not  bestow  any  interest 
in  the  reservation  upon  the  Makah  Tribe  itself 
or  its  membership  as  a  whole.  To  date,  that  de- 
cision, embodied  in  the  Executive  Order  of  1893, 
has  not  been  rescinded  or  amended. 

Thus,  although  the  Makah  Tribe  has  a  histori- 
cal and  perhaps  even  an  equitable  interest  in 
Ozette,  it  has  no  enforceable  claim  to  the  lands 
or  waters  within  the  Ozette  Reservation.  Such  a 
claim  could  best  be  acquired  through  legislation. 

B.  Are  there  any  classes  of  persons  who  could 
successfully   exercise  a  valid   claim    to   the 
Ozette   Reservation? 

In  his  1957  opinion,  the  Deputy  Solicitor  [Fritz] 
concluded  that  no  group  then  in  existence  could 
be  said  to  have  such  a  beneficial  ownership  right 
in  the  reservation  as  would  be  sufficient,  without 
further  act  of  Congress,  to  support  a  claim  against 
the  United  States.  We  cannot  agree.  The  Executive 
Order  of  April  12,  1893,  granted  a  beneficial  in- 
terest in  the  Ozette  Reservation  to  certam  mem- 
bers of  a  group  of  Indians  historically  identified 
with  the  Makah  Tribe,  termed  Ozette  Indians, 
i.e.,  those  who  were  then  or  had  previously  been 
associated  with  the  Village  of  Ozette  and  at  the 
time  of  the  order  were  living  at  Ozette  or  some- 
where other  than  on  an  existing  Indian  reserva- 
tion. The  events  discussed  in  the  1957  opinion  did 
not  serve  to  extinguish  or  alter  the  interest  of  that 
group. 

The  Ozettes'  departure  from  their  village  and 
settlement  on  other  reservations,  where  many  be- 
came allottees,  did  not  affect  the  rights  they  had 
acquired  in  1893.  As  the  Supreme  Court  has  noted 
the  creation  of  an  Indian  reservation  invests  the 
Indians  for  whom  the  lands  are  reserved  with  cer- 
tain definite  interests. 

When  by  an  executive  order,  public  lands  are 
set  aside,  either  as  a  new  Indian  Reservation 
or  an  addition  to  an  old  one  without  further 
language  indicating  that  the  action  is  a  mere 
temporary  expedient,  such  lands  are  there- 
after properly  known  and  designated  as  an  'In- 
dian Reservation'  and  so  long,  at  least,  as  the 
order  continues  in  force,  the  Indians  have  the 
right  of  occupancy  and  use  and  the  United 
States  has  the  title  in  fee.  Spaulding  v.  Chand- 


ler, 160  U.S.  394  (1896).  (Emphasis  added). 
See  also  In  re  Wilson,  140  U.S.  575  (1890); 
29  Op.  Atty.  Gen.  239,  241    (1911). 

The  Executive  Order  of  April  12,  1893,  has  not 
been  rescinded  or  modified;  the  right  of  occupancy 
and  use  granted  the  class  of  Ozettes  thereimder, 
thus  remains  intact. 

The  1957  opinion  unwarrantedly  concludes  that 
the  interest  of  this  class  was  terminated  in  1935 
by  an  election  to  determine  whether  the  Indian 
Reorganization  Act  should  apply  to  the  Ozette 
Reservation.  Characterizing  the  two  Indians  who 
voted  in  that  election  as  "the  total  population  re- 
maining on  the  Ozette  Reservation,"  the  opinion 
states: 

It  appears  that  there  are  no  longer  representa- 
tives of  the  class  designated  [as  entitled  to  a 
beneficial  interest  in  Ozette]  *  *  *  [since] 
all  Indians  enrolled  as  Ozettes  are  now  de- 
ceased. 

We  note  initially  that  the  opinion  assumed 
both  voters  were  residents  of  Ozette  as  of  1935. 
Historical  evidence  indicates,  however,  that  Ozette 
was  totally  deserted  at  the  time  of  the  election 
and  that  the  two  Indians  who  took  part  in  the 
election  left  their  homes  at  Neah  Bay  only  long 
enough  to  cast  ballots  ai  Ozette.  They  were  thus 
no  different  from  any  other  Ozettes;  the  entire 
group  resided  off   the   reservation. 

More  important  than  the  opinion's  description  of 
those  who  participated  in  the  1935  election  is 
the  Deputy  Solicitor's  view  of  its  effect  upon 
the  beneficial  interest  in  the  reservation.  He  saw 
the  election  as  somehow  shifting  that  interest 
from  "the  Ozette  Indians"  designated  in  the  1893 
executive  order,  to  an  "Ozette  Tribe"  organized 
pursuant  to  the  Indian  Reorganization  Act,  48 
Stat.  984,  25  U.S.C.  §  463  et  seq.  Since  there  was 
no  one  able  to  claim  membership  in  such  a  tribe, 
there  never  having  been  such  a  tribe,  he  con- 
cluded that  the  equitable  estate  in  the  Ozette 
Reservation  had  merged  with  the  legal  estate  for 
lack  of  existing  beneficiaries. 

It  is  our  opinion  that  Deputy  Solicitor  Fritz  ac- 
corded the  1935  election  a  result  it  did  not  have. 
The  election  was  one  of  many  held  pursuant  to 
Section  18  of  the  Indian  Reorganization  Act, 
supra,  throughout  the  country  in  order  to  furnish 
an  opportunity  for  those  Indians  with  an  interest 
in  a  particular  reservation  to  indicate  if  they 
wished  to  make  the  provisions  of  the  I.R.A.  ap- 
plicable to  their  reservation.  The  voters  at  Ozette 
indicated  that  they  wished  to  do  so;  nothing  more. 
Organization  of  a   tribal  group  under  Section    16 
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of  the  Indian  Reorganization  Act  was  not  involved 
in  the  election.  No  organization  of  Indians  on  the 
Ozette  Reservation  under  Section  16  of  that  act 
(25  U.S.C.  §  476)  has  ever  taken  place.  Section 
16  simply  offers  the  opportunity  for  oiganization; 
the  mere  fact  that  the  Indian  Reorganization  Act 
is  applicable  on  a  given  reservation  does  not  mean 
that  the  Indians  having  rights  on  the  reservation 
must  organize  thereimder.  Thus,  Deputy  Solicitor 
Fritz's  statement  that  "all  Indians  enrolled  as 
Ozettes  are  now  deceased"  is  erroneous  to  the 
extent  that  it  equates  voting  in  the  1935  election 
with  enrollment  in  a  tribe  organized  pursuant  to 
Section  16.  The  two  Indians  who  participated  in 
the  election  were  not  "enrolled"  in  an  organized 
Ozette  Tribe,  since  such  a  tribe  did  not  (and 
still  does  not)  exist.  In  this  connection,  it  may  be 
noted  that  in  a  letter  to  the  Superintendent  of 
the  Taholah  Agency,  dated  March  14,  1935,  prior 
to  the  election  at  Ozette,  the  Assistant  Commis- 
sioner of  Indian  Affairs  stated: 

It  should  be  made  clear,  however,  that  in- 
eligibility for  voting  in  this  referendum  [an 
I.R.A.  election]  does  not  necessarily  mean  that 
the  individual  concerned  will  be  excluded  from 
the  tribal  organization  if  and  when  it  is 
formed. 

Thus,  the  1935  election  to  determine  the  ap- 
plicability of  the  I.R.A.  to  the  Ozette  Reservation 
did  not  change  or  in  any  way  affect  the  interests  of 
the  Indian  beneficiaries  named  in  the  1893  execu- 
tive order  establishing  the  reservation. 

Nor  have  other  events  cited  by  Deputy  Solicitor 
Fritz  served  to  do  so.  History  indicates  that  the 
residents  of  Ozette  were  compelled  to  leave  their 
village  in  order  to  comply  with  federal  education 
requirements.  We  do  not  believe  a  departure  under 
such  circumstances  can  properly  be  considered 
abandonment  of  the  reservation,  cf.  United  States 
V.  Santa  Fe  Railway  Company,  314  U.S.  339 
(1941). 

Neither  did  Ozettes  relinquish  their  claim  to  the 
Ozette  Reservation  by  accepting  allotments  on 
other  reservations.  While  it  is  clear  that  no  Indian 
may  receive  an  allotment  on  two  reservations, 
Josephine  Valley,  19  L.D.  329  (1894),  there  is 
nothing  to  preclude  acceptance  of  an  allotment 
on  one  reservation  by  an  individual  who  is  a  mem- 
ber of  a  class  of  Indians  for  whom  another  reser- 
vation has  been  established.  The  Chief  Counsel 
of  the  Bureau  of  Indian  Affairs  addressed  himself 
to  this  vei7  point  in  a  memorandum  opinion 
dated  November  26,  1941,  when  he  concluded 
that: 


The  Ozettes  have  a  common  or  joint  interest 
in  the  undisposed  of  Ozette  'reservation'  re- 
gardless of  the  fact  that  these  Indians  may  not 
be  located  elsewhere  and  may  have  received 
allotments  in  severalty  at  Quinaielt  or  Makah. 

Deputy  Solicitor  Fritz  took  issue  with  that  con- 
clusion upon  the  assimiption  that  it  contained  a 
claim  that  any  interest  the  Ozettes  had  in  the 
Ozette  Reservation  was  derived  solely  from  their 
aboriginal  title  to  the  lands.  Since  such  title  had 
been  extinguished  by  the  Treaty  of  Neah  Bay, 
supra,  he  felt  bound  to  differ  with  the  Chief 
Counsel.  We  do  not  believe  that  the  1941  memo- 
randiun  made  any  such  claim,  however;  and  find 
nothing  to  indicate  that  the  Chief  Counsel  did 
not  view  the  order  of  April  12,  1893,  as  the  source 
of  the  Ozettes'  "joint  or  common  interest"  in  the 
reservation. 

III.  Having  made  these  observations,  we  are 
imable  to  determine  whether  there  are  in  fact  any 
Indians  currently  entitled  to  use  and  occupy  the 
Ozette  Reservation.  We  are  informed  that  there 
are  Indians,  primarily  residents  of  the  Makah 
Reservation,  who  assert  that  they  are  among  the 
class  designated  in  the  1893  executive  order.  How- 
ever, the  merits  of  their  individual  claims  have 
not  been  investigated.  Until  each  of  these  claims 
is  examined,  those  Indians  presently  holding  a 
beneficial  interest  in  Ozette  cannot  be  accurately 
identified.  At  most,  we  can  only  conclude  that  the 
class  for  whom  the  Ozette  Reservation  was  es- 
tablished has  not  necessarily  ceased  to  exist.  The 
history  of  the  reservation,  its  present  vacant  sta- 
tus, and  the  current  affiliation  of  those  who  may 
have  a  beneficial  interest  in  it  all  prompt  us  to 
add,  however,  that  the  question  of  which  Indians 
should  now  enjoy  the  benefits  of  the  Ozette 
Reservation  is  one  which  might  best  be  resolved 
by  the  Congress. 

Richard  F.  Allan, 

Deputy  Solicitor. 
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ing  the  Ozette  Indian  Reservation,  Wash- 
ington 

This  memorandum  supplements  our  opinion  of 
this  date  regarding  the  present  status  of  the  Ozette 
Indian  Reservation  by  commenting  briefly  on  the 
manner  in  which  the  controversy  surrounding  the 
reservation  might  be  resolved. 

In  our  formal  opinion,  we  concluded  that  the 
question  of  which  Indians  should  now  enjoy  the 
benefits  of  Ozette  is  one  which  might  best  be 
settled  by  the  Congress.  The  brief  submitted  by 
the  Makah  Tribe  similarly  indicated  that  legisla- 
tion is  desirable.  However,  it  is  not  entirely  clear 
that  legislation  is  the  one  and  only  avenue  of  re- 
lief available. 

There  is  also  the  possibility  of  Executive  action, 
as  noted  by  the  Acting  Commissioner  of  Indian 
Affairs  in  his  memorandum  of  November  19,  1968, 
a  copy  of  which  is  attached. 

Section  27  of  the  Act  of  June  30,  1919  (41  Stat. 
34)  ,  provides: 

That  hereafter  no  public  lands  of  the  United 
States  shall  be  withdrawn  by  Executive  Order, 
proclamation,  or  otherwise  for  or  as  an  Indian 
reservation  except  by  act  of  Congress. 

That  provision  is  supplemented  by  Section  4  of 
the  Act  of  March  3,  1927  (44  Stat.  1347;  25  U.S.C. 
398  (d) ) ,  which  precludes  "changes  in  the  bound- 
aries" of  Indian  reservations  created  by  Executive 
Order  or  otherwise,  except  by  congressional   act. 

Whether  these  statutes  are  applicable  in  situa- 
tions which  do  not  involve  changes  in  the  physical 
area  of  an  Indian  reservation,  was  considered  by 
the  United  States  District  Court  for  the  District  of 
Arizona  in  Healing  v.  Jones,  210  F.  Supp.  125 
(1962),  aff'd.  373  U.S.  758  (1962).  In  its  decision, 
the  Court  indicated  its  agreement  with  a  1941 
opinion  of  the  Solicitor  which  concluded  that  the 
Secretary  was  without  power  to  divide  an  Execu- 
tive Order  Indian  reservation  into  areas  of  exclu- 
sive Hopi  and  Navajo  occupancy.  The  Court  went 
on  to  state: 

Had  the  department,  at  any  time  after  the 
1927  statute  became  effective,  sought  to  ter- 
minate Hopi  rights  in  part  of  the  1882  reserva- 
tion .  .  .  the  result  would  have  been  to  change 
the  boundaries  of  the  1882  reservation  by 
dividing  it  in  two.  210  F.  Supp.  181. 

While  the  Court  did  not  address  itself  to  the 
question  of  whether  the  beneficial  interest  in  an 
Indian   reservation   can   be    altered   by   Executive 


Order  if  the  external  boundaries  of  the  reservation 
remain  unaffected,  it  did  indicate  that  the  1927 
statute  reached  beyond  simple  physical  changes 
in  the  reservation.  The  precise  scope  of  the  statute 
remains  undefined. 

Added  to  the  uncertainty  over  the  legality  of 
attempting  to  resolve  the  problem  of  the  Ozette 
l^eservation  by  Executive  action,  are  certain 
policy  considerations,  including  the  fact  that  to 
change  those  Indians  designated  as  entitled  to  a 
beneficial  interest  in  Ozette  would  dilute,  or  pos- 
sibly even  extinguish,  the  interest  of  the  Indians 
who  currently  possess  a  claim,  to  it. 

Consequently,  we  have  concluded  that  legisla- 
tive action  is  the  most  appropriate,  although  it 
may  not  be  the  only,  method  of  handling  the 
matter.  Whether  this  Department  could  support 
any  specific  piece  of  legislation  concerning  Ozette 
would,  of  course,  depend  upon  its  form  and  con- 
tent. 

Richard  F.  Allan, 

Deputy   Solicitor. 

Jay    Treaty— Canadian    and    American 

Governments'  Positions— Right  to  Import 

Goods    Across    Border    Duty    Free, 

Particularly  Regarding  St.  Regis 

Reservation 

February  28,  1969. 

Honorable   Hugh   L.   Carey 
House  of  Representatives 
Washington,    D.C.    20515 

Dear  Mr.  Carey: 

This  responds  to  your  recent  referral  of  a  letter 
dated  January  19  from  Mrs.  John  F.  Hammill 
concerned  with  recent  incidents  at  the  United 
States-Canadian  border  involving  Mohawk  Indians 
of  the  St.  Regis  Reservation.  The  incidents  to 
which  Mrs.  Hammill  refers  centered  about  the 
right  of  North  American  Indians  crossing  the  bor- 
der to  import  goods  into  Canada  duty  free. 

The  Indians  contend  that  the  Jay  Treaty  of 
November  19,  1794  (8  Stat.  116),  which  concluded 
the  Revolutionary  War,  guaranteed  their  free  pas- 
sage across  the  border.  Article  III  of  the  treaty 
states  that  the  Indians  dwelling  on  either  side  of 
the  border  may  "freely  pass  and  repass  by  land 
or  inland  navigation",  and  that  when  they  do  so 
"their  own  proper  goods  and  effects  of  whatever 
nature"  shall  not  be  subject  to  "any  duty  or  im- 
post whatever." 
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The  United  States  Congress  has  enacted  legisla- 
tion to  implement  these  provisions  of  the  Jay 
Treaty.  No  analogous  action  has  been  taken  by 
Canada.  In  Francis  v.  The  Queen,  D.R.L.  641 
(1956),  the  Supreme  Court  of  Canada  held  that 
Article  III  of  the  Jay  Treaty  was  not  operative 
within  the  Dominion  because  no  implementing 
legislation  had  ever  been  adopted.  Apparently  that 
decision  had  little  immediate  effect;  North  Ameri- 
can Indians  continued  to  enter  and  leave  Canada 
freely,  as  they  had  done  for  decades. 

In  December  1968  the  situation  changed,  how- 
ever, as  Canadian  customs  officials  began  to  de- 
mand payment  of  applicable  customs  duties  on 
goods  imported  by  the  Indians,  including  food- 
stuffs. The  impact  of  this  new  policy  was  felt  most 
acutely  by  the  Mohawks  of  St.  Regis,  whose  reser- 
vation is  divided  by  the  United  States-Canadian 
border.  Many  of  the  Indians  living  on  the  por- 
tion of  the  reservation  which  lies  in  Canada,  travel 
into  the  United  States  daily  to  work.  Moreover, 
the  physical  configuration  of  the  reservation  makes 
it  necessary  for  Indians  living  on  the  Canadian 
side  who  wish  to  cross  the  St.  Lawrence  River  to 
travel  into  the  United  States  and  then  recross 
the  border  into  Canada  via  a  bridge  on  Cornwall 
Island. 

It  was  on  the  Cornwall  Bridge  that  the  Mohawks 
of  St.  Regis  decided  to  protest  against  Canadian 
demand  for  customs  duties.  On  December  18,  1968, 
approximately  100  Mohawks  attempted  to  block  the 
bridge  with  automobiles.  Forty-seven  of  them,  in- 
cluding eight  United  States  citizens,  resisted 
Canadian  officials'  efforts  to  clear  the  bridge  and 
were  arrested,  charged  with  "obstructing  a  police- 
man". Trial  was  set  for  January  22  in  Cornwall, 
Canada. 

We  have  been  following  this  situation  closely 
and  are  doing  everything  possible  to  assist  the 
Department  of  State,  which  has  primary  federal 
responsibility  in  this  matter,  since  it  is  essentially 
a  question  of  Canadian  jurisdiction.  The  Depart- 
ment of  State  advises  us  that  the  Ontario  Govern- 
ment has  adjourned  the  Cornwall  cases  and  no 
new  trial  date  has  yet  been  set.  We  have  also 
been  informed  that  the  Indian  defendants  are  all 
represented  by  local  counsel. 

This  Department,  as  well  as  the  Department  of 
Justice  and  the  Department  of  the  Treasiny,  is 
also  cooperating  with  the  Department  of  State  in 
an  effort  to  seek  a  solution  to  the  underlying  prolj- 
lem  and  prevent  further  incidents  of  the  sort  which 
have  occurred  in  Cornwall. 

A  survey  of  United  States  and  Canadian  immi- 
gration and  customs  policies  as  they  apply  to 
North    American    Indians    is   currently    unclerway. 


Upon  its  completion,  a  meeting  between  repre- 
sentatives of  tlie  United  States  and  Canada  is  ex- 
pected to  discuss  what  can  be  done  to  alleviate  the 
present  problem. 

We   shall  keep   you   advised  of   future   develop- 
ments in  this  matter. 

Raymond  C.  Coulter, 

Acting  Solicitor. 


Sanitation   and   Quarantine   Laws— Blackfeet 
Reservation,   Montana 

March  3,  1969. 

Mr.  Jerrold  R.  Richards 
Research  Director,  Montana  Legal 

Services  Association 
601  Power  Block 
Helena,  Montana  59601 

Dear  Mr.  Richards: 

Your  letters  of  January  10  and  21  to  this  office 
and  to  the  Secretary  demand  that  regulations  be 
issued  pursuant  to  25  U.S.C.  231  extending  state 
sanitation  and  quarantine  laws  to  the  Blackfeet 
Resei^vation,  Montana.  You  indicate  desire  lor 
such  regulations  in  order  that  the  state  have  au- 
thority to  close  the  tribal  jail  in  Browning,  Mon- 
tana. 

You  are  correct  that  the  revoked  regulations  at 
25  CFR  84.78  (1949  Ed.),  which  were  in  effect 
until  1955,  provided  a  procedure  for  extending 
applicability  of  state  sanitation  and  quarantine 
laws  to  a  reservation.  It  must  be  noted,  however, 
that  an  important  requirement  of  the  old  regula- 
tions was  that  the  tribe  consent  before  such  state 
laws  were  made  applicable.  Adherence  to  this 
principle  of  tribal  consent  is  a  long  standing  prac- 
tice of  this  Department  still  observed,  although 
not  required  by  25  U.S.C.  231.  Further,  obtaining 
prior  consent  of  the  Indian  tribe  to  be  affected 
by  imposition  of  state  laws  is  consistent  with  the 
policy  of  the  Federal  Government  as  reflected  in 
the  Civil  Rights  Act  of  April  11,  1968,  82  Stat. 
77,  P.L.  90-284.  We  doubt  you  would  regard  our 
suggestion  that  you  confer  with  tribal  authorities 
to  be  practical  under  present  circumstances. 

Be  assured  that  this  Department  and  the  Bureau 
of  Indian  Affairs  are  deeply  concerned  about  con- 
ditions in  the  tribal  jail  at  Browning.  As  you  may 
know,  the  Congress  specifically  appropriated 
.1350,000  for  construction  of  a  new  jail  on  the 
Blackfeet  Reservation.  We  are  most  hopeful   that 
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construction  can  begin  no  later  than  summer  of 
this  year.  In  the  meantime,  promulgation  of  regu- 
lations such  as  you  demand  will  be  undertaken 
only  in  conjunction  with  appropriate  procedures 
insuring  that  the  views  of  the  tribe  are  given  full 
consideration. 

Your  interest   in  this  matter  is  appreciated. 

Raymond  C.  Coulter, 

Acting   Solicitor. 


Jurisdiction  of  South  Dakota  Over  Certain 

Personal  Property   in   Estate  of 

Yankton  Sioux  Indian 


May  S,  1969. 

Mr.  William  J.  Srstka,  Jr. 

Attorney  at  Law 

Legal  Aid  Service 

Post  Office  Box  227 

Rosebud,  South  Dakota  57570 

Dear  Mr.  Srstka: 

Your  letter  of  April  15  inquiring  about  state 
jurisdiction  over  certain  personal  property  in  the 
Estate  of  Alphonse  Flying  Hawk,  a  resident  of  the 
Yankton  Sioux  Reservation  at  the  time  of  his  death, 
has  been  referred  to  this  office.  We  have  looked 
into  the  matter,  and  are  of  the  opinion  that  the 
courts  of  South  Dakota  do  possess  such  jurisdiction. 

The  Yankton  Reservation  was  established  pur- 
suant to  the  treaty  of  April  19,  1858  (11  Stat.  743). 
Under  the  General  Allotment  Act  of  February  8, 
1887  (24  Stat.  388)  ,  166,040  acres  were  allotted  to 
individual  Indians  and  approximately  1,252  acres 
were  reserved  for  school,  church  and  agency  pur- 
poses. A  few  years  later,  in  an  agreement  dated 
December  31,   1892,  ratified  by  the  Act  of  August 

15,  1894  (24  Stat.  286,  314),  the  Yankton  Sioux 
Tribe  ceded  back  to  the  United  States  the  lands 
within  the  reservation  which  remained  unallotted 
or  unresei'ved.  These  ceded  lands  were  opened  to 
settlement   by  Presidential   Proclamation   on    May 

16,  1895    (29  Stat.  865). 

We  have  been  advised  that  most  of  the  allot- 
ments have  been  patented  in  fee,  although  some 
tracts  are  still  held  in  trust  by  the  United  States. 
The  unrestricted  personal  property  currently  at 
issue  is  located  on  such  trust  land. 

Generally  speaking,  state  laws  are  applicable  to 
Indians,  even  on  Indian  reservations,  unless  such 
application  would  interfere  with  tribal  self-govern- 
ment or   impair   a   right   granted    or   reserved    by 


federal  law.  Kake  Village  v.  Egan,  369  U.S.  60, 
75  (1961);  Surplus  Trading  Co.  v.  Cook,  281  U.S. 
647,  650   (1930) . 

Since  the  Yankton  Sioux  tribal  constitution  con- 
tains no  provision  for  the  establishment  of  a  law 
and  order  code  or  a  tribal  court,  or  for  probate 
of  members'  unrestricted  prop>erty,  the  applica- 
tion of  South  Dakota  law  to  unrestricted  per- 
sonalty on  the  trust  land  in  question  clearly  poses 
no  threat  to  tribal  self-government.  Cf.  Williams 
V.  Lee,  358  U.S.  217    (1959). 

Nor  does  such  assumption  of  jurisdiction  by  the 
state  run  afoul  of  any  federal  law.  The  United 
States  does  not  have  supervision  over  imrestricted 
property  owned  by  Indians  and  has  assumed 
criminal  jurisdiction  only  to  the  extent  provided 
in  18  U.S.C.  §§1152-1165  on  the  unpatented,  trust 
tracts,  since  they  fall  within  the  definition  of  "In- 
dian country",  18  U.S.C.  1151.  The  Bureau  of 
Indian  Affairs  stations  a  law  enforcement  officer 
at  the  Yankton  Subagency  to  investigate  federal 
offenses  and  to  cooperate  with  local  county  offi- 
cers in  the  enforcement  of  state  law. 

In  sum,  we  believe  the  State  of  South  Dakota 
may  properly  assume  jurisdiction  over  unrestricted 
personal  property  in  the  estate  of  Alphonse  Flying 
Hawk  even  though  that  property  is  presently  lo- 
cated on  trust  land  within  the  Yankton  Reserva- 
tion. 

The  correspondence  forwarded  with  your  letter 
is  returned  herewith  as  requested. 

Raymond  C.  Coulter, 

Acting  Solicitor. 


.\ttorney  Contract— Proceedings   in   Congress 
FOR  Alaskan  Native  Claims  Settlement 


June  5,  1969. 


Memorandum 


To:  The  Secretary 

From:       The  Solicitor 

Subject:    18  U.S.C.   §207-Proceeding  before  Com- 
mittees of  the  Congress 

The  Alaska  Federation  of  Natives  has  engaged 
the  law  firm  of  Paul,  Weiss,  Goldberg,  Rifkind. 
Wharton  and  Garrison  to  represent  the  Federation 
and  regional  associations  and  native  villages  for 
whom  the  Federation  speaks  in  connection  with 
legislation  pending  before  the  Congress  of  the 
LTnited  States  concerning  the  claims  of  the  Alaskan 
natives.   The    firm    has    proposed    to   seek    the    as- 
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sistance  of  former  Senator  Kucfiel  and  the  former 
Solicitor  of  the  Department  of  the  Interior,  Mr. 
Edward  Weinberg.  Mr.  Weinberg  is  now  an  as- 
sociate in  the  law  finn  of  Wyman,  Bautzer,  Finell, 
Rothman  &  Kuchel.  You  were  advised  of  the  pro- 
posed utilization  of  Mr.  Weinberg's  services  in  a 
joint  letter  of  April  26,  1969,  from  the  law  firms. 

For  reasons  set  forth  in  that  letter,  the  law 
firms  have  concluded  that  "Mr.  Weinberg  is  not 
disqualified  by  18  U.S.C.  207,  from  participating 
in  the  representation  of  the  Federation  and  its 
members  in  connection  with  legislation."  You  have 
requested  my  views  on   that  conclusion. 

I  cannot  concur  in  that  conclusion,  because  I 
think  that  the  interpretation  of  the  statutory  pro- 
visions upon  which  the  conclusion  rests  is  open 
to  question.  As  the  provision  is  a  criminal  pro- 
vision and  as  the  question  of  its  applicability  to 
representation  before  the  Congress  in  connection 
with  proposed  legislation  has  not,  so  far  as  I  am 
aware,  arisen  before,  I  recommend  that  my 
memorandum  be  referred  to  the  Attorney  General 
with  a  request  for  an  expression  of  his  views. 

Mr.  Weinberg  was  the  Solicitor  of  the  Depart- 
ment of  the  Interior  from  April  30,  1968  to  Feb- 
ruary 24,  1969.  For  a  period  of  approximately  five 
years  preceding  that  time  he  held  the  position  of 
Deputy  Solicitor. 

The  letter  of  April  26  contains  the  following 
information  with  respect  to  Mr.  Weinberg's  par- 
ticipation in  matters  involving  a  resolution  of  the 
claims  of  the  Alaskan   natives: 

"As  Deputy  Solicitor  in  1967,  Mr.  Weinberg 
participated  in  conferences  with  the  then 
Under  Secretary  of  the  Department,  Charles 
F.  Luce,  with  Secretary  Udall,  and  with  sub- 
ordinate personnel  in  the  Department  and 
its  Bureau  of  Indian  Affairs  regarding  pos- 
sible legislative  approaches  to  a  resolution 
of  the  claims  of  Alaskan  natives. 

"In  May  1967,  Mr.  Weinberg  represented 
Secretary  Udall  at  a  conference  in  the  Depart- 
ment with  Edgar  Paul  Boyko,  then  Attorney 
General  of  Alaska,  in  which  Mr.  Boyko  pro- 
tested the  so-called  'land  freeze'  imposed  by 
the  Department.  At  that  time,  the  State  of 
Alaska  had  already  brought  suit  against  Mr. 
Udall  (State  of  Alaska  v.  Udall,  et  ah.  No. 
A-21-67,  United  States  District  Court,  Dis- 
trict of  Alaska)  ,  challenging  the  validity  of 
the  freeze.  Native  leaders,  who  supported 
Secretary  Udall's  refusal  to  proceed  further 
with  transfer  of  land  out  of  federal  and  into 
state  and  private  ownership  pending  resolu- 
tion of  the  claims  issue,  also  participated  in 
that  conference. 


"At  various  times  in  1968,  Mr.  Weinberg 
participated  in  conferences  with  Secretary 
Udall  and  other  departmental  people  in  con- 
nection with  the  formulation  of  policy  with 
respect  to  the  Department's  position  on  pos- 
sible native  claims  legislation  and  for  the 
guidance  of  the  Secretary's  representative  in 
discussions  of  possible  legislative  approaches 
with  representatives  of  the  State  of  Alaska 
and  native  leaders.  He  also  reviewed  various 
drafts  of  legislation  on  the  subject  being  pre- 
pared by  the  Department's  Legislative  Coun- 
sel who  functioned  under  his  general  super- 
vision. In  addition,  the  Department's  reports 
to  the  Department  of  Justice  in  connection 
with  the  Alaska  v.  Udall  litigation  were  pre- 
pared by  his  subordinate  attorneys  within 
the  Department.  He  either  signed  or  approved 
communications  with  the  Department  of  Jus- 
tice regarding  that  case  and  on  one  or  two 
occasions  he  conferred  with  representatives  of 
that  Department  regarding  it. 

"Mr.  Weinberg  advised  the  Secretai-y  with 
respect  to  his  authority  to  issue  the  public 
land  order  of  January  17,  1969,  withdrawing 
until  December  31,  1970,  all  unreserved  public 
lands  in  Alaska.  As  Solicitor,  he  reviewed  and 
participated  in  drafting  the  order  itself  and 
was  responsible  for  its  legal  form. 

"Finally,  Mr.  Weinberg,  shortly  before  he 
left  government  service,  advised  with  respect 
to  a  particular  proposed  contract  involving 
Alaska  native  claims  representation  between 
a  particular  attorney  and  a  particular  village 
which  had  been  submitted  for  approval  under 
25  U.S.C.  81." 

Subsection  (a)  of  section  207  of  title  18  of  the 
United  States  Code  concerning  the  disqualification 
of  former  employees  in  matters  connected  with 
former  duties  reads  in  part  as  follows: 

"  (a)  Whoever,  having  been  an  officer  or  em- 
ployee of  the  executive  branch  of  the  United 
States  Government,  *  *  *  after  his  employ- 
ment has  ceased,  knowingly  acts  as  agent  or 
attorney  for  anyone  other  than  the  United 
States  in  connection  with  any  judicial  or  other 
proceeding,  application,  request  for  a  ruling 
or  other  determination,  contract,  claim,  con- 
troversy, charge,  accusation,  arrest,  or  other 
particular  matter  involving  a  sf)ecific  party  or 
parties  in  which  the  United  States  is  a  party 
or  has  a  direct  and  substantial  interest  and  in 
which  he  participated  personally  and  substan- 
tially as  an  officer  or  employee,  through  de- 
cision, approval,  disapproval,  recommendation. 
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the  rendering  of  advice,  investigation,  or  other- 
wise, while  so  employed,  *  *  *  shall  be  fined 
*  *  *  or  imprisoned  *  *   *." 

The  letter  of  April  26  points  out  that  the  At- 
torney General's  memorandum  of  October  29, 
1962  regarding  the  conflict  of  interest  laws  (28 
CFR,  Chap.  1,  Appendix)  concludes  that  the 
language  "particular  matter  involving  a  specific 
party  or  parties"  in  section  207  "does  not  include 
general  rulemaking,  the  formidation  of  general 
policy  or  standards,  or  other  similar  matters." 

In  support  of  the  view  that  the  statute  in  ques- 
tion is  not  applicable  to  Mr.  Weinberg's  situation, 
it  is  urged  that: 

"There  can  be  little  doubt  that  activities 
involving  discussions  as  to  the  Department's 
policy  on  native  claims  generally,  the  formula- 
tion of  legislative  proposals,  and  the  prepara- 
tion of  withdrawal  orders  are  activities  in  the 
nature  of  general  rulemaking  and  the  formula- 
tion of  general  policy  or  standards  or  other 
similar  matters.  It  seems  equally  clear  that 
Mr.  Weinberg's  role  in  the  litigation  with 
the  State  of  Alaska  regarding  the  'land  freeze' 
does  not  involve  the  same  particular  matter 
as  representation  of  the  Alaska  Federation  of 
Natives  in  connection  with  legislation.  More- 
over, in  that  litigation  the  United  States  and 
the  natives  have  an  identity  of  interest  rather 
than  a  conflict." 


In  my  view  such  activities  were  more  in  the 
nature  of  actions  relating  to  particular  matters 
involving  specific  parties  than  general  rulemaking 
or  the  formulation  of  general  policy  or  standards. 
The  particular  matters  are  the  claims  of  the  Alas- 
kan natives  and  the  specific  parties  are  those 
natives.  The  Department's  legislative  proposals  to 
the  90th  Congress  were  addressed  to  the  settlement 
of  these  claims.  The  first  proposal,  H.R.  11213, 
contained  some  terms  and  conditions  for  a  settle- 
ment of  the  claims,  although  the  bill  would  have 
required  the  Court  of  Claims  to  adjudicate  a 
single  claim  on  behalf  of  all  Alaskan  natives  based 
on  the  taking  by  the  United  States  of  lands  to 
which  a  claim  of  aboriginal  title  was  made.  The 
Department's  second  proposal,  H.R.  17129,  con- 
tained terms  and  conditions  for  a  complete  settle- 
ment of  the  claims.  In  the  circumstances,  I  am  of 
the  opinion  that  the  Alaska  native  claims  are 
"matters"  falling  within  the  ambit  of  subsection 
(a)  of  section  207. 

The  statement  is  made  in  the  letter  of  April  26 
that,  "It  is  significant  also  that  the  provisions  of 
the  statute  in  question  omit  any  reference  to  leg- 


islative matters."  It  is  true  that  section  203,  clause 
2  of  section  205,  and  subsection  (b)  of  section  207 
of  title  18,  U.S.  Code,  specifically  require  the  par- 
ticular matter  to  be  one  "before"  certain  named 
forums.  1  he  language  of  subsection  (a)  of  section 
207  omits  the  specific  reference  to  named  forums 
but  directs  the  prescribed  actions  as  attorney  or 
agent  to  be  those  "in  connection  with  any  judicial 
or  other  proceeding,  application,  request  for  a 
ruling  or  other  determination,  contract,  claim, 
controversy  *  *  *  or  other  particular  matter  *  *  *." 
To  me,  the  implication  to  be  drawn  is  that  sub- 
section (a)  of  section  207  is  broader  than  the  other 
sections  with  respect  to  the  forum  in  which  the 
prohibition   is  applicable. 

In  the  circumstances,  it  is  my  view  that  the  Com- 
mittees of  the  Congress  are  forums  before  which 
Mr.  Weinberg  is  prohibited  by  subsection  (a)  of 
section  207  from  acting  as  an  agent  or  attorney 
with  respect  to  the  claims  of  the  Alaskan  natives. 

The  legislative  history  does  not  shed  any  light 
on  the  matter  of  the  forum.  However,  Bayless  Man- 
ning in  his  book  Federal  Co7iftict  of  Interest  Laiu, 
at  page  198,  points  out  that  in  Va7i  Metre  v.  Nunn, 
116  Minn.  444,  133  N.W.  1012  (1912),  the  some- 
what similar  language  in  section  190,  Revised 
Statutes,  was  hekl  applicable  to  claims  presented 
to  the  Congress. 

While  the  matter  is  not  free  from  doubt,  I  can- 
not conclude  that  Mr.  Weinberg's  proposed  par- 
ticipation in  the  Alaskan  native  claims  legislative 
effort  would  be  consistent  with  18  U.S.C.  §207. 

Mnc.HKLi,  Mflich, 

Solicitor. 


Whether  Congress  May,  Without  State  Consent, 

Enact    Legislation    Granting    Alaskan 

Natives  Overriding  Royalty  Intere.st 

IN  Proceeds  Derived  From  Public 

Lands    (Mineral  Leasing  Act) 

October  23,  1969. 

Honorable  Henry  Jackson 
United  States  Senate 
Washington,   D.C.   20.510 

Dear  Senator  Jackson: 

In  response  to  the  request  of  the  Committee, 
there  is  submitted  herewith  a  brief  on  the  ques- 
tion whether  the  Congress  may,  without  the  con- 
sent of  the  Sitate  of  Alaska,  enact  legislation  grant- 
ing to  Alaska  Natives  an  overriding  royalty  interest 
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in    proceeds    derived    trom    the    public    lands    in 
Alaska. 

From  a  purely  legal  standpoint,  we  believe  that 
Congress  may  grant  the  Natives  a  royalty  interesit 
in  procee,ds  received  under  the  Mineral  Leasing 
Act,  41  Stat.  437  (1920)  .  as  amended,  30  U.S.C.  sec. 
181,  et  scq.  (1964)  .  However,  as  a  matter  of  policy, 
this  Department  is  strongly  opposed  to  such  a 
grant  being  made  from  the  proceeds  received  under 
that  Act  by  the  United  States. 

Mitchell  Melich, 

Solicitor. 
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The  Alaska  Federation  of  Natives  has  taken  the 
position  that  the  Congress  has  reserved  all  rights 
and  powers  to  settle  Alaska  Native  claims  in  any 
manner  which  it  deems  advisable,  including  the 
power  to  grant  such  a  royalty  on  all  lands  to  which 
the  United  States  has  title,  whether  or  not  such 
lands  have  been  selected  by  the  State  of  Alaska. 
The  State  of  Alaska  argues  on  the  other  hand,  that 
the  grant  of  such  a  royalty  would  constitute  a 
unilateral  amendment  of  the  Alaska  Statehood  Act, 
72  Stat.  339  (1958)  ,  as  amended,  48  U.S.C.A.,  note 
preceding  sec.  21;  that  the  Statehood  Act  is  a  com- 
pact between  the  State  of  Alaska  and  the  United 
States  which  may  not  be  amended  or  altered  with- 
out the  consent  of  both  parties;  and  that  the  grant 
of  a  royalty  interesit  would  therefore  be  unconsti- 
tutional. 

It  is  the  position  of  the  Department  of  the  In- 
terior that  such  a  compact  exists,  but  that  it  does 
not  encompass  the  entire  Statehood  Act.  While 
the  Department  is  opposed  to  such  a  grant,  a 
royalty  interest  in  proceeds  received  inider  the 
Mineral  Leasing  Act,  41  Stat.  437  (1920)  ,  as 
amended,  30  U.S.C.  sec.  181  et  seq.  (1964)  .  may  be 
granted  to  the  Natives  by  Congress,  since  neither 
the  Mineral  Leasing  Act  nor  any  provision  re- 
lating thereto  is  included  within  the  compact. 
However,  as  to  the  lands  granted  to  the  State  of 
Alaska  under  Section  6  of  the  Statehood  Act,  72 
Stat.  340  (1958)  ,  as  amended  48  U.S.C.A.,  note 
preceding  sec.  21,  a  compact  does  exist  as  to  the 
terms  and  conditions  of  the  grants,  and  the  en- 
cumbrance created  by  a  grant  of  an  overriding 
royalty  may  not  be  imposed  on  these  lands. 

Stateinent 


grant  of  such  a  royalty  would  constitute  an  amend- 
ment to  the  Alaska  Staitehood  Act,  supra,  and 
urges  further  that  Congress  may  not  so  amend 
the  Statehood  Act  since  it  constitutes  a  compact 
between  the  State  and'  the  Federal  Government 
which  may  not  be  amended  by  either  party  without 
the  consent  of  the  other. 

While  it  is  true  that  there  is  a  compact  between 
the  United  States  and  the  State  of  Alaska,  only 
certain  portions  of  the  Alaska  Statehood  Act  are 
included  therein.  1  he  Supreme  Court  of  Alaska,  in 
Metlakatla  Indian  Cornmniiily,  Annette  Island 
Reserve  v.  Egan,  362  P.2d  901  (1961) ,  remanded 
on  other  grounds,  369  U.S.  45  (1962)  ,  took  great 
pains  to  demonstrate  that  a  compact  was  formed 
only  as  to  those  portions  of  the  Statehood  Act 
which  corresponded  to,  and  were  responsive  to, 
like  provisions  in  the  Alaska  Constitution.  The 
question  there  determined  was  whether  or  not  a 
waiver  as  to  interests  in  certain  fishing  rights  was 
a  part  of  the  compact.  The  waiver  appeared  in 
Article  XII,  Section  12  of  the  Alaska  Constitution, 
did  not  appear  in  the  Statehood  Act  as  originally 
passed,  but  was  included  in  the  Statehood  Act  by 
amendment  contained  in  the  Alaska  Omnibus  Act, 
73  Stat.  141  (1959) ,  as  amended,  48  U.S.C.A.,  note 
preceding  sec.  21. 

I4ie  Supreme  Court  of  Alaska  did  not  hold  in 
Metlakatla,  supra,  that  the  Statehood  Act  could 
not  be  amended  unilaterally,  as  suggested  by  the 
brief  of  the  State  of  Alaska,  but  only  that  an 
amendment  such  as  contained  in  the  Omnibus  Act, 
supra,  did  not  constitute  an  amendment  to  the 
compact,  which  compact  was  fonned  by  correspond- 
ing provisions  of  the  Alaska  Constitution  and  the 
Statehood  Act.  The  Constitution  was,  in  effect,  an 
offer  and  the  portions  of  the  Statehood  Act  which 
corresponded  thereto  constituted  an  acceptance, 
thus  forming  the  contract  or  compact.  Since  the 
waiver  contained  in  the  Constitution  was  not  or- 
iginally a  part  of  the  compact,  the  amendment  to 
the  Statehood  Act  could  not  have  the  effect  of 
amending  the  compact  to  include  the  waiver.  The 
Court  stated,  at  362  P.2d  913: 

"We  are  forced  to  conclude  that  no  compact 
as  to  fishing  rights  was  formed  between  the 
State  of  Alaska  and  the  United  States  by  the 
second  sentence  of  section  12  of  article  XII  of 
the  Alaska  constitution  and  the  responsive 
portion  of  section  4  of  the  Alaska  Statehood 
Act.  This  is  because  no  fishing  rights  were  de- 
fined, as  recjuired  by  the  condition  in  the  offer 
to  disclaim,  .  .  .' 


In  its  opinion  filed  with  the  Committee  Septem- 
ber 8,    1969,   the  State  of  Alaska  asserts  that  the 


The     contractual     conception     of     Federal-State 
compacts  also  appear  in  Beecher  v.   Wetlierby,  95 
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U.S.  517  (1877)  where  the  United  States  Supreme 
Court  hekl  that  there  was  a  compact  as  to  the 
grant  of  certain  sections  of  land  for  school  pur- 
poses, since  there  had  been  an  offer  for  such  grants 
included  in  the  Wisconsin  Enabling  Act,  9  Stat. 
56  (1846) ,  which  was  accepted  by  the  inclusion  of 
a  corresponding  provision  in  the  Wisconsin  Con- 
stitution. Thus,  it  was  not  the  Wisconsin  State- 
hood Act,  9  Stat.  23;i  (1848)  ,  standing  alone  which 
formed  the  compact,  but  the  offer  and  acceptance 
embodied  in  the  Enabling  Act  and  the  Wisconsin 
Constitution    taken    together. 

The  State  of  Alaska  drafted  its  Constitution 
without  the  pre -existence  of  an  Enabling  Act,  and 
therefore  the  provisions  of  the  Constitution  itself 
constituted  the  offer  to  contract.  Any  provision 
which  appears  in  the  Alaska  Constitution,  but 
which  does  not  appear  in  some  form  in  the  State- 
hood Act,  such  as  the  waiver  dealt  with  in  the 
Metlakatla  case,  supra,  must  be  held  to  be  outside 
the  compact.  Likewise,  any  provision  which  ap- 
pears only  in  the  Statehood  Act  cannot  be  held 
to  be  included  in  the  compact.  This  is  not  to  say 
that  provisions  of  the  Statehood  Act  not  appearing 
in  the  Constitution  do  not  have  the  force  of  law. 
Such  provisions  are  valid  and  binding  until  re- 
pealed, amended,  or  superseded  in  some  fashion. 
Congress  may  amend  those  portions  of  the  State- 
hood Act  which  are  not  included  in  the  compact 
at  any  time  without  the  consent  of  the  ])eople  of 
the  State  of  Alaska. 

The  Alaska  Natives  have  proposed  that  they  be 
granted,  in  part,  a  two  percent  royalty  interest  in 
the  proceeds  from  leases  granted  under  the  Min- 
eral Lea&ing  Act,  41  Stat.  437  (1920),  as  amended, 
30  U.S.C.  sec.  181  et  seq.  (1964).  The  State  of 
Alaska  asserts  that  such  a  grant  woidd  have  the 
effect  of  amending  Section  28  (b)  of  the  Alaska 
Statehood  Act,  72  Stat.  351  (1958),  which  amends 
the  Mineral  Leasing  Act  providing  a  certain  per- 
centage of  mineral  revenues  be  paid  to  Alaska. 
The  State  contends  that  Section  28  (b)  ,  as  a  part 
of  the  Statehood  Act,  is  included  in  the  compact 
between  the  Federal  Government  and  the  State  of 
Alaska,  and  therefore  it  cannot  be  amended  by 
Congress  without  the  consent  of  the  people  of 
Alaska.  There  is,  however,  no  provision  contained 
in  the  Alaska  Constitution  which  corresponds  to 
Section  28  (b) ,  nor  one  even  remotely  suggesting 
its  term.  Thus,  no  offer  and  acceptance  occurred 
with  regard  to  that  particular  subject,  and  the  con- 
tention that  there  exists  any  compact  between  the 
State  of  Alaska  and  the  Federal  Government  as  to 
revenues  from  mineral  leasing,  must  fail.  Section 
28  (b)  of  the  Statehood  Act  simply  is  not  included 
within  the  compact. 


Furthermore,  it  is  not  Section  28  (b)  of  the 
Statehood  Act  which  grants  a  percentage  of  min- 
eral revenues  to  the  State  of  Alaska.  The  section 
is  merely  a  perfecting  clause  which  substitutes  the 
word  "State"  for  the  word  "Territory"  in  Section 
35  of  the  Mineral  Leasing  Act,  41  Stat.  450  (1920) , 
as  amended,  30  U.S.C.  sec.  191  (1964).  It  is  the 
Mineral  Leasing  Act  itself  which  contains  the  sub- 
stantive grant  of  royalties.  To  hold  that  Section 
28  (b)  contains  a  substantive  grant  of  mineral 
revenue  royalties  which  in  turn  is  contained  within 
a  Federal-State  compact  would  result  in  the  re- 
quirement of  approval  by  the  State  of  Alaska  of 
any  futme  Mineral  Leasing  Act  amendment  pro- 
posed by  Congiess.  This  cannot  have  been  the 
intended  result.  Section  28  (b)  of  tiie  Statehood 
Act  was  not  intended  to  be  a  substantive  provision, 
does  not  oi>erate  as  such,  and  furthermore  does 
not  come  within  the  compact  at  all.  Thus,  Congress 
is  free  to  deal  with  revenues  under  the  Mineral 
Leasing  Act  in  any  manner  which  it  deems  ad- 
visable, whether  or  not  such  action  would  result  in 
amendment  of  Section  28  (b)   of  the  Statehood  Act. 

The  State  of  Alaska  additionally  relies  on  the 
fact  that  certain  propositions  regarding  the  State- 
hood Act  were  submitted  to  the  people  of  Alaska 
for  adoption,  arguing  that  the  Statehood  Act  in  its 
entirety,  including  Section  28  (b)  discussed  above, 
constituted  an  offer  and  its  adoption  or  ratifica- 
tion by  the  people  an  acceptance,  thereby  aeating 
a  compact  encompassing  the  entire  Statehootl  Act. 
1  his  argument  nuist  also  fail,  since  only  certain 
portions  of  the  Statehood  Act  were  presented  to 
the  people  of  the  State  of  Alaska  for  ratification. 
Section  8  (b)  of  the  Statehood  Act,  72  Stat.  343 
(1958),  sets  forth  the  three  following  propositions 
which  were  presented  to  the  people  of  Alaska  for 
adoption  or  rejection: 

"  (1)  Shall  .Alaska  immediately  he  admitted 
into  the  Union  as  a  State? 

"  (2)  The  boundaries  of  the  State  of  Alaska 
shall  be  as  prescribed  in  the  Act  of  Congress 
approved  [Jidy  7,  1958]  and  all  claims  of  this 
State  to  any  areas  of  land  or  sea  outside  the 
boimdaries  so  prescribed  arc  hereby  irrevo- 
cably relinquished  to  the  United  States. 

"  (3)  All  provisions  of  the  Act  of  Congress 
approved  [July  7,  1958]  reserving  rights  or 
powers  to  the  United  States,  as  well  as  those 
prescribing  the  terms  or  conditions  of  the 
grants  of  lands  or  other  property  therein  made 
to  the  State  of  Alaska,  are  consented  to  fully 
by  said  State  and  its  people." 
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The  three  propositions  set  torth  above  did  not 
present  the  entire  Statehood  Act  to  the  people  for 
ratification,  but  only  the  boundary  provisions  and 
those  certain  other  provisions  which  reserve  rights 
or  powers  to  the  Federal  Government  and  which 
set  forth  terms  or  conditions  for  grants  of  lands  or 
other  property,  which  grants  were  made  in  the 
Statehood  Act.  No  provision  of  the  Statehood  Act 
which  did  not  fall  within  these  three  categories  was 
subject  to  ratification.  Section  28  (b) ,  being  not 
even  a  substantive  provision  but  amending  the 
Mineral  Leasing  Act  only  to  the  extent  of  sub- 
stituting "State"  for  "Territory,"'  cannot  be  held  to 
fall  within  one  of  the  three  categories.  Section 
28  (b)  does  not  concern  boundaries;  it  does  not 
reserve  rights  or  powers  to  the  Federal  Govern- 
ment; and  it  does  not  set  forth  terms  or  conditions 
of  a  grant  made  elsewhere  in  the  Statehood  Act. 
This  section  was  not  ratified  by  the  people  of  the 
State  of  Alaska  and,  since  a  like  provision  does  not 
appear  in  the  Alaska  Constitution,  it  is  not  a  part 
of  the  compact. 

The  Alaska  Natives  additionally  seek  a  two  per- 
cent royalty  interest  in  proceeds  from  lands  selected 
or  to  be  selected  by  the  State  of  Alaska  under 
Section  6  of  the  Statehood  Act.  Section  6  sets 
forth  several  grants  of  land  and  the  terms  of  each 
grant.  There  is  no  provision  contained  in  Section 
6  which  limits  the  quantum  of  title  granted  the 
State  of  Alaska  in  these  lands,  and  thus  the  grants 
are  in  fee  simple.  See  R.S.  sec.  2449  (187.5)  ,  as 
amended,  43  U.S.C.  sec.  859  (1964),  which  pro- 
vides that  grants  of  lands  to  a  State  are  to  be  in 
fee  simple  absolute  imless  otherwise  stated  in  the 
grant.  The  Alaska  Natives  would  have  the  two 
percent  royalty  imposed  upon  all  lands  title  to 
which  is  currently  in  the  Federal  Government, 
which  includes  a  great  deal  of  the  lands  granted  to 
the  State  under  Section  6.  The  result  of  the  royalty 
grant  would  be  that,  when  patent  to  the  lands  se- 
lected by  the  State  of  Alaska  does  issue,  such  lands 
will  be  encumbered  by  the  two  percent  royalty 
grant.  Such  a  royalty  grant  would  in  fact  consti- 
tute an  amendment  to  Section  6  of  the  Statehood 
Act,  which  provides  the  terms  and  conditions  of  the 
grants,  but  which  does  not  presently  include  an 
encumbrance  imposed  by  an  overriding  royalty. 

As  previously  noted,  the  State  of  Alaska  views 
the  entire  Statehood  Act  as  a  Federal-State  com- 
pact and  urges  that  the  terms  and!  conditions  of 
the  grants  made  in  Section  6  cannot  be  altered 
unilaterally  by  the  Congress.  But  the  entire  State 
hood  Act  is  not  embraced  within  the  compact.  The 
compact  relates  only  to  those  portions  of  the  State- 
hood Act  for  which  there  appeared  a  corresponding 
provision  in  the  Alaska  Constitution.  While  it  is 
true  that  the  provisions  of  Section  6  did  not  ap- 


pear in  the  Alaska  Constitution,  and  thus  .Section  6 
itself  was  not  initially  a  part  of  the  compact,  the 
jjcople  of  the  State  of  Alaska  did  ratify  "the  terms 
or  conditions  of  the  grants  of  land  or  other  prop- 
erty" contained  within  the  Statehood  Act  by  their 
acceptance  of  the  third  proposition  cited  above. 
By  virtue  of  the  fact  that  the  terms  and  conditions 
of  the  grant  ottered  by  the  United  States  were 
consented  to  by  the  people  of  the  State  of  Alaska, 
they  formed  the  subject  matter  of  a  contract  and 
are  thus  a  part  of  the  compact.  The  compact  so 
formed  cannot  i)e  unilaterally  amended  by  Con- 
gress to  grant  a  royalty  to  the  Alaska  Natives  or 
any  other  third  party  in  the  lands  granted  to  the 
State  of  Alaska  imder  Section  6.* 

Further,  the  grants  of  land  contained  in  Sec- 
tion ()  were  operative  upon  passage  of  the  State- 
hood Act  and  its  subsecjuent  ratification;  the  terms 
and  conditions  of  the  grants  were  binding  as  of 
the  effective  date  of  the  Act.  Beecher  v.  Wetherby, 
95  U.S.  517  (1877);  Coyle  v.  Oklahoma,  221  U.S. 
599  (1911);  Pollard's  Lessee  v.  Hagan,  3  How. 
212  (1845).  The  only  question  remaining  to  be 
determined  was  which  lands  would  pass  to  the  State 
of  Alaska  by  those  grants. 

In  Beecher  v.  Wetherby,  95  U.S.  517  (1877), 
discussing  school  section  lands  granted  to  the  State 
of  Wisconsin,  the  United  States  Supreme  Court 
stated,  at  52.V524,  that: 

"It  was  therefore,  an  imalterable  condition 
of  the  admission,  obligatory  upon  the  United 
States,  that  section  sixteen  (16)  in  every  town- 
ship of  the  public  lands  in  the  State,  which 
had  not  been  sold  or  otherwise  disposed  of, 
should  be  granted  to  the  State  for  the  use  of 
schools.  It  matters  not  whether  the  words  of 
the  compact  be  considered  as  merely  promis- 
sory on  the  part  of  the  United  States,  and  con- 
stituting only  a  pledge  of  a  grant  in  future, 
or  as  operating  to  transfer  the  title  to  the  State 
upon  her  acceptance  of  the  propositions  as 
soon  as  the  sections  could  be  afterwards  iden- 
tified by  the  public  surveys.  In  either  case, 
the  lands  which  might  be  embraced  witliin 
those  sections  were  appropriated  to  the  State. 
They  are  withdrawn  from  any  other  disposi- 
tion, and  set  apart  from  the  public  domain,  so 
that  no  subsequent  law  authorizing  a  sale  of 
it  coidd  be  construed  to  embrace  them,  al- 
though they  were  not  .specially  excepted.  All 
that  afterwards  remained  for  the  United  States 


*  It  should  be  noted  that  the  Alaska  Statehood  Act,  72 
Stat.  3.39  (1958) ,  has  been  amended,  see  48  U.S.C.A.,  note 
preceding  sec.  21.  Such  amendment,  however,  did  not  af- 
fect the  compact  unless  requested  or  assented  to  by  the 
State  of  Alaska. 
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to  do  with  respect  to  them,  and  all  that  could 
be  legally  done  under  the  compact,  was  to 
identify  the  sections  by  appropriate  surveys; 
.  .  .  They  could  not  be  diverted  from  their 
appropriation  to  the  State. 

"In  Cooper  v.  Roberts,  18  How.  173,  this 
court  gave  construction  to  a  similar  clause  in 
the  compact  upon  which  the  State  of  Michi- 
gan was  admitted  into  the  Union,  and  held, 
after  full  consideration,  that  by  it  the  State 
acquired  such  an  interest  in  every  section  16 
that  her  title  became  perfect  so  soon  as  the 
section  in  any  township  was  designated  by  the 
survey." 

Congress  thus  cannot  impair  the  title  to  lands 
:  granted  to  the  State  of  Alaska  by  Section  6  by  the 
imposition  of  the  two  percent  royalty  urged  by  the 
Alaskan  Natives. 


Disposition   of   Proceeds   Derived   from 

Mineral  Deposits— Lands  in  Oklahoma 

Purchased  for  Choctaw  Tribe 


76   I.D.   313 
M-36791 
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Indian  Reorganization  Act— Acts  of  June  18,  1934, 
ch.  576,  48  Stat.  984;  and  of  June  26,  1936,  ch. 
831,  49  Stat.  1967-Indian  Lands:  Sub-surface 
Estates—  Indian  Lands:  Tribal  Lands— Indian 
Tribes:  Fiscal  and  Financial  Affairs 

The  proviso  clause  of  Section  7  of  the  Act  of  lune 
26,  1936,  ch.  831,  49  Stat.  1967  (which  requires 
proceeds  from  mineral  deposits  underlying  lands 
purchased  with  funds  appropriated  pursuant 
thereto  be  credited  to  a  special  revenue  account 
for  use  in  acquiring  lands  for  and  making  loans 
to  Indians  in  Oklahoma) ,  is  applicable  only  to 
proceeds  from  mineral  deposits  underlying  lands 
for  which  the  consideration  was  derived  from 
such  appropriated  funds;  accordingly,  lands  ac- 
quired by  gift  or  purchased  with  tribal  funds 
are  not  subject  to  that  proviso. 

To  the  extent  that  offsets,  which  were  claimed 
by  the  United  States  for  sums  paid  to  or  on  be- 
half of  the  Choctaw  Nation  as  reflected  by  a 
stipulation  approved  by  the  Indian  Claims  Com- 
mission in  Docket  No.  16  on  luly  14,  1950,  rep- 
resented funds  used  to  acquire  trust  title  to 
parcels  of  land  for  the  Choctaw  Tribe  pursuant 
to  the  Acts  of  June  13,   1934,  ch.  576,  48  Stat. 


984,  and  of  June  26,  1936,  ch.  831,  49  Stat.  1967, 
the  proceeds  from  the  mineral  deposits  under- 
lying said  parcels,  arising  from  exploitation  of 
such  lands  for  minerals  on  and  after  July  14, 
1950,  have  been  since  that  date  and  now  are 
properly  creditable  to  the  tribe  instead  of  the 
special  revenue  account  established,  pursuant 
to  Section  7  of  said  1936  Act,  for  use  in  acquir- 
ing lands  lor,  and  making  loans  to,  Indians  in 
Oklahoma. 

Indian  Reorganization  Act— Acts  of  June  18,  1934; 
ch.  576,  48  Stat.  984;  of  June  26,  1936,  ch.  831, 
49  Stat.  1967;  and  of  August  25,  19.59,  Pub.  L. 
No.  86-192,  73  Stat.  420-Indian  Lands:  Sub- 
surface Estates— Indian  Lands:  Tribal  I>ands— 
Indian  Tribes:  Fiscal  and  Financial  Aff^airs— 
Indians:    Termination    of    Status 

To  the  extent  that  the  proviso  clause  of  .Section  7 
the  Act  of  June  26,  1936,  ch.  831,  49  Stat.  1967 
(which  requires  that  proceeds  from  mineral  de- 
posits underlying  lands  purchased  with  funds 
appropriated  pursuant  thereto  be  credited  to  a 
special  revenue  account  for  use  in  acquiring 
lands  for  and  making  loans  to  Indians  in  Okla- 
homa) ,  was,  on  the  date  of  enactment  of  the 
Act  of  August  25,  1959,  Pub.  L.  No.  86-192,  73 
Stat.  420  (Choctaw  Termination  Act) ,  appli- 
cable to  proceeds  from  such  parcels  theretofore 
purchased  in  trust  for  the  Choctaw  Tribe,  said 
proviso  remained  applicable  thereto  upon  enact- 
ment of  the  latter  statute,  inasmuch  as  the  pur- 
pose of  the  latter  statute  was  to  discontinue 
earlier  statutory  authorization  to  acquire  addi- 
tional parcels  of  land  for  the  Choctaw  Tribe  and 
its  members,  but  did  not  have  the  effect  of  alter- 
ing the  status  of  lands  theretofore  acquired  un- 
der such  authority. 

Mcmornndiitii 

To:  Area  Director,  Bureau  of  Indian  Affairs, 

Muskogee 
From:  Regional  Solicitor,  Tulsa  Region 
Subject:  Disposition  of  proceeds  from  royalties, 
bonuses,  and  other  revenues  derived  from 
mineral  deposits  underlying  lands  pur- 
chased in  Oklahoma  for  the  Choctaw 
Tribe  under  authority  of  the  Act  of 
June  26,   1936,  ch.  831,  49  Stat.  1967 

This  responds  to  your  requests  for  advice  con- 
cerning the  above  subject.  The  first  section  of  the 
Act  of  June  25,  1936,  supra  (hereinafter  referred 
to  as  the  1936  Act),  provides: 
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"That  the  Secretary  of  the  Interior  is  hereby 
authorized,  in  his  discretion,  to  acquire  .  .  . 
lands  .  .  .  Title  to  all  lands  so  acquired  shall 
be  taken  in  the  name  of  the  United  States,  in 
trust  for  the  tribe  .  .  .  for  whose  benefit  such 
land  is  so  acquired.   .   .   ." 

Section  7  of  this  act  further  provides: 

"All  funds  appropriated  under  the  several 
grants  of  authority  contained  in  the  Act  of 
June  18,  1934  (48  Stat.  984),  are  hereby  made 
available  for  use  under  the  provisions  of  this 
Act,  and  Oklahoma  Indians  shall  be  accorded 
and  allotted  a  fair  and  just  share  of  any  and 
all  funds  hereafter  appropriated  under  the 
authorization  herein  set  forth:  Provided,  That 
any  royalties,  bonuses,  or  other  revenues  de- 
rived from  mineral  deposits  underlying  lands 
purchased  in  Oklahoma  binder  the  authority 
granted  by  this  Act  .  .  .  shall  be  deposited  in 
the  Treasury  of  the  United  States,  and  such 
revenues  are  hereby  made  aimilable  for  ex- 
penditure by  the  Secretary  .  .  .  for  the  acquisi- 
tion of  lands  and  for  loans  to  Indians  in  Okla- 
homa as  authorized  by  this  Act  and  by  the 
Act  of  June  18,  1934  (48  Stat.  984)  ."  [Empha- 
sis supplied] 

Funds  appropriated  pursuant  to  the  statutes 
cited  above  were  used  to  purchase  various  parcels 
of  land  in  Oklahoma,  which  were  conveyed  to  the 
United  States  in  trust  for  the  Choctaw  Tribe. 
Royalties,  bonuses,  and  other  revenues  derived 
from  mineral  deposits  underlying  some  of  these 
lands  have  been  collected  by  the  Bureau  of  Indian 
Affairs.  Such  revenues  as  originally  accrued  from 
such  soiuxes  have  properly  been  credited  to  the 
special  revenue  account  in  the  Treasury  of  the 
United  States,  as  authorized  by  the  quoted  Section 
7  of  the  1936  Act,  for  use  in  acquiring  lands  for, 
and  making  loans  to,  Indians  in  Oklahoma.  How- 
ever, you  question  the  legality  of  thus  crediting 
revenues  which  accrued  after  the  date  of  enactment 
of  the  Act  of  August  25,  1959,  Pub.  L.  No.  86-192. 
73  Stat.  420,  as  amended  (hereinafter  referred  to 
as  the  Choctaw  Termination  Act)  .  The  response 
to  your  specific  question  will  be  furnished  herein 
after  consideration  has  been  given  to  the  effect, 
on  the  disposition  of  funds  derived  from  .such 
sources,  of  certain  intervening  litigation  between 
the  Choctaw  Tribe  and  the  United  States,  which 
was  not  mentioned  in  your  requests  but  became 
final  before  enactment  of  the  Choctaw  Termination 
Act,  supra. 

It  should  be  noted  at  the  outset  that  the  pro- 
viso of  Section  7  of  the  1936  Act  is  applicable  only 


to  the  proceeds  from  mineral  deposits  for  which 
the  consideration  was  derived  from  funds  appro-  i 
priated  pursuant  to  the  statutes  cited  above.  Ac- 
cordingly, lands  acquired  by  gift  or  purchased 
with  tribal  funds  would  not  be  subject  to  that 
proviso.  This  conclusion  is  in  accord  with  the  fol- 
lowing views  expressed  in  a  memorandum  of  April 
23,  1941,  written  for  the  Solicitor  by  W.  H.  Flan- 
ery  to  the  Assistant  Secretary,  who  approved  the 
memorandum  on  April  25,  1941,  and  referred  it 
to  the  Commissioner  of  Indian  Affairs: 

"Ihe  wording  of  the  proviso  indicates  that  the 
minerals  underlying  'lands  purchased  in  Okla- 
homa under  the  authority  granted  by  this 
Act'  belong  to  the  United  States  and  not  to 
the  group  or  individual  for  which  the  land  is 
purchased.  That  this  is  indeed  the  purpose 
of  the  proviso  is  shown  in  the  hearings  held 
before  the  House  Committee  on  Indian  Af- 
fairs on  this  act;  which  was  S.  2047.  During  the 
hearings  held  on  April  6,  1936,  Representa- 
tive Sam  C.  Massingale  of  Oklahoma  pointed 
out  that  the  bill,  as  then  worded,  would  re- 
sult in  giving  the  exclusive  benefit  of  minerals 
found  in  the  subsoil  of  land  purchased  under 
the  act  to  the  individual  or  group  for  which 
the  land  was  purchased.  He  considered  that 
an  unjust  advantage  for  those  tribes  of  In- 
dians who  were  located  in  the  richer  parts  of 
Oklahoma  as  against  those  tribes  who  live  in 
districts  where  there  is  no  oil  or  other  min- 
eral wealth.  The  Committee  thereupon 
amended  the  bill  at  its  next  meeting  on  April 
8,  1936,  so  as  to  insert  the  proviso  to  section  7 
as  it  now  stands.  The  purpose  of  this  proviso 
thus  is  that  mineral  wealth  found  on  lands 
purchased  in  order  to  give  Indian  groups  or 
individuals  the  use  of  more  agricultural  or 
grazing  land  should  be  used  for  the  benefit  of 
all  Oklahoma  Indians." 

"It  would  appear  from  this  origin  of  the  pro- 
viso that  it  is  meant  to  cover  only  lands  pur- 
chased with  'funds  a[)propriated  imder  the  sev- 
eral grants  of  authority  contained  in  the  Act 
of  June  18,  1934,'  and  'made  available  for  use 
under  the  provisions  of  this  Act.'  This  lan- 
guage, which  is  drawn  from  the  first  part  of 
section  7,  also  would  appear  to  point  to  the 
interpretation  that  the  proviso  is  intended  only 
to  see  to  it  that  funds  of  the  United  States 
used  in  the  purchase  of  lands  for  certain  In- 
dians do  not  unduly  enrich  these  Indians  to 
the  exclusion  of  other  Oklahoma  Indians.  On 
the  other  hand,  it  may  be  fairly  assumed  that 
mineral   wealth   found   on   lands   acquired  by 
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the  United  States  in  trust  for  Indian  indi- 
viduals or  groups,  either  by  gift  or  by  pur- 
chase with  funds  belonging  to  the  Indians  for 
which  these  lands  are  being  purchased,  should 
belong  exclusively  to  those  Indians  for  whom 
the  United  States  holds  such  lands  in  trust. 
Under  this  view,  which  I  think  is  correct,  the 
mineral  rights  in  the  lands  involved  in  the 
instant  case  belong  to  the  minor  children  .  .  . 
for  whom  the  United  States  acquired  the  land 
by  gift  under  authority  of  the  Oklahoma  In- 
dian Welfare  Act." 

It  is  our  understanding  that  in  Docket  No.  16 
before  the  Indian  Claims  Commission,  an  award 
was  made  to  the  Choctaw  Nation  in  1950,  based 
on  the  following  computation: 

Value  in  1866  of  interests  of  the 
Choctaw  and  Chickasaw  Nations 
in  certain  lands  ceded  under  treaty 
of  April   28,    1866   $4,499,551.00 

Less  value  of  an  undivided  one- 
fourth  interest  therein  to  which 
the  Chickasaw  Nation  was  entitled    1,124,888.00 

Value  of  the  remaining  undi- 
vided three-fourths  interest  therein 
to  which  the  Choctaw  Nation  was 
entitled   3,374,663.00 

Less  sums  previously  paid  to  the 
Choctaw  Nation  for  its  interest 
therein    437,750.00 

Amount  due  the  Choctaw  Nation 
not  previously  paid  for  its  interest 
therein    2,936,913.00 

Less  compromise  of  offsets  claimed 
by  ithe  United  States  for  other  sums 
paid  to  or  on  behalf  of  the  Choctaw 
Nation,  as  reflected  by  a  stipulation 
approved  by  the  Indian  Claims 
Commission  on  July  14,   1950 349,077.53 

Net  award  to  the  Choctaw  Nation 
by  Judgment  of  the  Indian  Claims 
Commission  filed  on  July   14,   1950    2,587,835.47 

Although  we  do  not  have  detailed  information 
concerning  the  items  included  in  the  aforemen- 
tioned offsets  claimed  by  the  United  States,  it  is 
quite    probable    that    among    the    items    included 


therein  were  sums  expended  for  the  piuchase  of 
some,  or  possibly  all,  of  the  various  parcels  of  land 
held  by  the  United  States  in  trust  for  the  Choc- 
taw Tribe.  To  the  extent  that  such  items  repre- 
sented funds  used  to  acquire  such  parcels  of  land, 
the  proceeds  from  mineral  deposits  imderlying  said 
parcels,  arising  from  exploitation  of  such  lands  for 
minerals  on  and  after  July  14,  1950,  have  been 
since  that  date  and  are  now  properly  creditable  to 
the  tribe  instead  of  the  special  revenue  account 
established  pursuant  to  Section  7  of  the  1936  Act. 
As  indicated  above,  this  is  true  because  the  pro- 
viso of  said  section  is  applicable  only  to  the  extent 
that  fluids  of  the  United  States  were  expended  and 
thereafter  continued  to  be  impressed  with  the 
characteristics  of  having  been  derived  from  that 
source.  While  such  lands  were  impressed  with  such 
characteristics  from  the  date  of  purchase  to  July  14, 
1950,  they  were  freed  therefrom  upon  approval  of 
the  stipulated  settlement  of  the  claim  of  the  United 
States  against  the  tribe  for  reimbursement  thereof. 
In  effect,  the  parcels  in  this  category  were  pur- 
chased for  the  tribe  with  its  own  funds  as  of 
July  14,  1950,  from  which  date  the  proviso  of  said 
section  was  and  is  inapplicable  to  those  parcels. 

In  view  of  the  foregoing,  a  response  to  yoin- 
specific  cjuestiion  would  relate  merely  to  those  par- 
cels of  land  for  which  the  consideration  paid  was 
not  included  in  the  offsets  claimed  in  the  afore- 
mentioned litigation,  either  because  of  inadvert- 
ence or  because  of  the  fact  that  such  parcels  were 
purchased  subsequent  to  the  filing  of  the  claim  for 
offsets.  If  any  parcels  arc  held  in  trust  for  the  tribe 
and  are  not  within  the  category  mentioned  above, 
it  is  my  opinion  that,  for  the  reasons  hereinafter 
stated,  the  applicability  of  the  proviso  of  Section  7 
of  the  1936  Act  to  the  proceeds  from  the  minerals 
underlying  them  has  continued  unchanged  and 
will  so  continue  until  such  time  as  such  parcels 
are  either  sold  or  conveyed  at  the  request  of  the 
tribe  pursuant  to  the  Choctaw  Termination  Act. 

The  basic  purpose  of  the  Choctaw  Tennination 
Act  was  to  complete  the  disposition  of  the  affairs 
of  the  Choctaws.  To  accomplish  this  purpose,  the 
first  section  thereof  authorizes  and  directs  the  Sec- 
retary either  to  sell  or  to  convey  at  the  request  of 
the  tribe  to  a  successor  entity  created  on  behalf 
of  the  tribe  all  tribal  lands  and  interests  therein 
(except  for  the  reservation  of  certain  mineral  in- 
terests not  pertinent  to  the  problem  here  con- 
sidered) .  This  section  contains  no  language  which 
would  indicate  that  the  status  of  such  lands  should 
be  altered  until  the  act  of  sale  or  conveyance  has 
been  accomplished.  The  only  section  of  this  stat- 
ute which  might  be  interpreted  as  altering  that 
status  prior  to  sale  or  conveyance  is  section  7 
thereof,  which  provides: 
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"The  Act  of  June  18,  1934  (48  Stat.  984),  as 
amended  (25  U.S.C.  461),  and  the  Act  of 
June  26,  1936  (49  Stat.  1967) ,  as  amended  (25 
U.S.C.  501-509),  shall  not  apply  to  the  Choc- 
taw Tribe  and  its  members  after  the  date  of 
enactment  of  this  Act,  except  that  the  provi- 
sions of  section  1  of  the  Act  of  June  26,  1936, 
with  resf>ect  to  taxes  on  lands  that  are  held 
by  the  United  States  in  trust  shall  continue 
in  effect  until  the  trust  is  terminated  .  .  .  ." 

It  is  my  opinion  that  the  purpose  of  the  section 
last  quoted  above  was  merely  to  discontinue  the 
authorizations  contained  in  the  two  earlier  stat- 
utes to  acquire  additional  parcels  of  land  for  the 
Choctaw  Tribe  and  its  members  in  conformity  with 
the  basic  purpose  of  the  Choctaw  Termination 
Act,  and  did  not  have  the  effect  of  altering  the 
status  of  lands  theretofore  acquired  under  such 
authority.  This  section  does  not  vitiate  the  proviso 
of  Section  7  of  the  1936  Act  which  designates  the 
uses  to  which  mineral  proceeds  are  to  be  put  for 
so  long  as  trust  title  is  in  the  United  States. 

Raymond  F.  Sani-oru, 

Regional  Solicitor. 

Approved:  Raymond  C.  Coulter,  Deputy  Solicitor. 


Memorandum 

lo:  Secretary  of  the  Interior 

From:        Solicitor 

Subject:  Legality  of  provisions  of  revised  consti- 
tution of  Jicarilla  Apache  Tribe  which 
would  preclude  illegitimate  children  of 
tribal  members  from  claiming,  proving, 
or  including  Jicarilla  Apache  Indian 
blood  derived  from  mother  or  putative 
or  acknowledged  father  in  qualifying  for 
tribal  membership 

By  letter  of  Feljruary  13  the  Under  Secretary 
approved,  with  the  exception  of  the  second  sen- 
tence of  Section  2  of  Article  III,  a  revised  consti- 
tution of  the  Jicarilla  Apache  Tribe.  Approval  of 
Sections  1  and  2  of  Article  III  was  conditioned 
upon  the  tribe's  taking  no  action  on  enrollment  or 
adoption  applications  involving  illegitimate  chil- 
dren of  tribal  members  pending  a  decision  on  the 
legality  of  treating  as  a  class  for  purposes  of  ex- 
clusion, as  these  provisions  do,  the  illegitimate 
children  of  tribal  members.  Our  opinion  in  this 
regard   was   requested. 

The  pertinent  provisions  (critical  portions 
herein  underscored)  of  Article  III  of  the  Revised 
Constitution  are  as  follows: 


Classification  of  Persons  as  Illegitimate 

FOR  Purposes  of  Exclusion  from  Tribal 

Membership  Repugnant  to  Civil 

Rights  Act  of  1968 


Section  1.  Membership  in  the  Jicarilla  Apache 
Tribe  shall  extend  to  the  following  persons 
jjrovided  they  do  not  renounce  such  member- 
ship or  join  another  tribe: 
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Indian  Tribes:  Enrollment— Indian  Tribes:  Mem- 
bership—Indians: Civil  Rights— Indians:  Tribal 
Enrollment— Statutes:  Act  of  April  11,  1968,  82 
Stat.  77,  25  U.S.C.  §   1302 

Where  a  tribal  membership  classification  of  the 
Jicarilla  Apache  constitution  resulted  in  ex- 
cluding illegitimate  persons  from  membership  or 
denied  right  of  such  persons  to  claim  the  Jica- 
rilla Apache  blood  of  their  acknowledged  or 
putative  father,  such  classification  was  not  based 
upon  an  essential  requirement  of  an  Indian  tribe, 
served  no  rational  purpose  and  abrogated  a 
fundamental  right  of  membership  and  was  there- 
fore repugnant  to  the  ecjual  protection  clause 
of  Section  202,  subsection  (8) ,  of  the  Civil  Rights 
Act  of  April  11.  1968,  82  Stat.  77,  25  U.S.C. 
§   1302  and  void  and  of  no  effect. 


(b) .  All  persons  of  three-eighths  or  more 
Jicarilla  Apache  Indian  blood  horn  in  legal 
xuedlock  from  and  after  December  15,  1968, 
whose  mother  or  father  is  a  member  of  the 
Jicarilla  Apache  Tribe 

Section  2.  Membership  in  the  Jicarilla  Apache 
Tribe  may  be  granted  by  a  three-fourths  ma- 
jority vote  of  the  whole  tribal  council  to  any 
jjerson  of  three-eighths  or  more  Jicarilla  In- 
dian blood  who  is  not  affiliated  with  another 
tribe.  Persons  borti  out  of  zoedlock,  from  and 
after  December  15,  1968,  seeking  or  granted 
memliership  under  this  section  shall  be  con- 
clusit'ely  deemed  to  have  no  greater  quantum 
of  Jicarilla  Apache  Indian  blood  than  one-half 
that  amoinit  shown  for  his  or  her  mother  on 
the  official  tribal  membership  roll.  (Emphasis 
added) 
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Thus,  persons  possessing  the  requisite  quantum 
of  Jicarilla  Apache  blood  whose  parents  were  not 
wed  are  accorded  a  status  inferior  to  that  of  other 
persons  in  other  respects  of  the  same  class. 

Until  April  of  1968  such  action  by  a  tribe  was 
unlikely  to  be  questioned  as  their  acts  in  dealing 
with  those  under  their  jurisdiction  was  held  not 
to  be  subject  to  restraints  of  the  Federal  constitu- 
tion.i  See  Talton  v.  Mayes,  163  U.S.  376  (1896)  ; 
Martinez  v.  Southern  Ute  Tribe  of  Southern  Ute 
Res.,  249  F.2d  915  (10th  Cir.  1957)  ;  Barta  v.  Oglala 
Sioux  Tribe  of  Pine  Ridge  Reservation,  259  F.2d 
553    (8th  Cir.    1958),   cert,   denied,   358   U.S.    932 

(1959)  ;  Native  American  Church  v.  Navajo  Tribal 
Council,  272  F.2d  131  (10th  Cir.  1959)  ;  United 
States  V.  Seneca  Nation  of  Nero  York  Indians,  27 1 
F.  946  (W.D.N.Y.  1921)  ;  Glover  v.  United  States, 
219  F.  Supp.  19  (D.  Mont.  1963)  ;  United  States  v. 
Blackfeet  Tribal  Court.  244  F.  Supp.  474  (D.  Mont. 
1965)  ;  Dodge  v.  Nakai,  298  F.  Supp.  17  (D.  Ariz. 
1968)  ;  Spotted  Eagle  v.  Blackfeet  Tribe,  301  F. 
Supp.  85  (D.  Mont.  1969).  That  situation  was, 
however,  drastically  altered  by  the  Act  of  April  11, 
1968,  82  Stat.  77,  commonly  known  as  the  Civil 
Rights  Act  of  1968.  Included  in  that  act  as  Section 
202  are  the  provisions  popularly  called  the  In- 
dian Bill  of  Rights.  As  codified  in  25  U.S.C.  §  1302 

(Supp.  IV,  1965-68),  Section  202  reads  in  perti- 
nent part  as  follows: 

§    1302  Constitutional   Rights. 

No  Indian  tribe  in  exercising  powers  of  self- 
government   shall— 


(8)  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  its  laws  or  deprive  any 
person  of  liberty  or  property  without  due 
process  of  law; 

The  question  thus  raised  is  whether  the  denial 
of  or  exclusion  from  membership  in  the  tribe  of 
persons  born  out  of  legal  wedlock  is  a  proper  ex- 
clusionary classification  under  the  equal  protection 
clause  of  the  Civil  Rights  Act  of  1968.  In  my  opin- 
ion it  is  not. 

The  purpose  to  be  attained  in  excluding  illegiti- 
mate issue  of  tribal  members  is  not  stated  in  the 
constitution.  It  appears,  however,  from  the  nature 
of  the  provision,  and  we  are  led  to  believe  from 
communication  with  members  of  the  tribal  coun- 
cil, that  the  purpose  is  to  deter  sexual  promis- 
cuity. Whether  classification  of  persons  on  the 
basis  of  the  marital  status  of  their  parents  is  a 
rational    exercise    of    governmental    authority    in 

^But  see  Colliftower  v.  Garland,  342  F.2d  369  (9th  Cir. 
1965)  . 


achieving  that  purpose  in  view  of  other  funda- 
mental rights  denied  by  such  classification  is  the 
crux  of  the  problem. 

It  appears  evident  from  the  number  and  tenor 
of  appeals  from  denials  of  tribal  membership  that 
membership  in  an  Indian  tribe  is  cherished  no  less 
by  those  involved  than  is  that  of  American  citizen- 
ship. Tribal  membership  is  as  fundamental  to  In- 
dians as  American  citizenship  is  to  Americans  gen- 
erally. To  an  Indian  membership  in  an  Indian 
tribe  corresponds  to  that  of  citizenship  rather  than 
to  membership  in  an  organization,  fraternity,  class, 
or  group.-'  In  early  dealings  with  Indian  tribes, 
members  were,  indeed,  referred  to  as  citizens  of 
those  tribes.'  Such  designation  is  more  closely  cor- 
related with  the  designation  of  tribes  as  "domestic 
dependent  nations."  Cherokee  Nation  v.  Georgia, 
5  Pet.  1;  Worcester  v.  Georgia,  6  Pet.  515;  Choctaw 
Nation  v.  United  States,  119  U.S.  1;  Cherokee  Na- 
tion v.  Kansas  Raihuay  Company,  135  U.S.  641. 
Membership  of  non-Indians  in  the  past  as  "natural- 
ized citizens"  of  Indian  tribes  (see  footnote  3, 
supra)  reflects  the  political  nature  of  Indian  tribes; 
however,  recognition  given  Indians  and  Indian 
tribes  by  the  United  States  Government  is  in 
essence  a  recognition  of  race.* 

Denial  of  rights  of  illegitimate  persons  to  mem- 
bership is  not  a  rational  exercise  of  governmental 
j>ower  in  the  deterrence  of  illicit  conduct.  See 
Lex/y  v.  Louisiana,  391  U.S.  69  (1968)  .  Nor  would 
it  be  more  acceptable  were  the  purpose  the  de- 
terrence of  persons  from  having  children  in  order 
to  collect  an  additional  share  in  the  distribution  of 
tribal  assets.  See  Glona  v.  American  Guarantee  Co., 
391  U.S.  73  (1968).  There  is  no  substantial  basis 
for  support  of  a  premise  that  exclusion  of  illegiti- 
mate persons  from  tribal  membership  would  deter 
sexual  promiscuity.  And  even  though  the  expecta- 
tion of  its  effectiveness  were  high,  it  is  improbable 
that  such  an  exclusion  would  be  sanctioned  by  the 
coiuts,  particvdarly  in  view  of  the  fundamental 
right  of  membership  involved.  There  are  other 
means  of  combating  illicit  conduct  available  to  the 
tribe  in  the  exercise  of  its  police  powers. 

-See  3  Am.  Jur.  2d  §  115  Citizenship:  "A  'citizen'  in  the 
popular  and  appropriate  sense  of  the  term,  is  one  who,  by 
l)irtii,  naturalization,  or  otherwise,  is  a  member  of  an  inde- 
pendent political  society,  called  a  state,  kingdom,  or  empire, 
and  as  such  subject  to  its  laws  and  entitled  to  its  protection 
in  all  his  rights  incident  to   that  relation." 

'See,  e.g.,  Act  of  June  28.  1898,  30  Stat.  495,  502  ("Chero- 
kee *  *  •  lawfully  admitted  to  citizenship  by  the  tribal 
authorities.")  ;  Cherokee  Intermarriage  Cases,  203  U.S.  76 
(1906)  (Rights  of  non-Indians  "naturalized  citizens"  of 
Cherokee  Tribe)  ;  Rohb  v.  Burney,  168  U.S.  218  (1897) 
(withdrawal  by  Chickasaw  legislature  of  citizenship  of  non- 
Indians  in  Chickasaw  Nation) . 

'  See  purposes  for  Indian  Reorganization  Act  stated  in 
Sen.  Rept.  No.  1080,  73rd  Cong.,  2d  Sess. 
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Where,  as  here,  a  nienabership  classification  is 
made  not  based  upon  an  essential  requirement  of 
an  Indian  tribe,  serves  no  rational  purpose,  and 
abrogates  other  fimdamental  rights,  that  classifica- 
tion must  be  and  is  considered  repugnant  to  the 
equal  protection  clause  of  Section  202,  subsec- 
tion (8)  of  the  Civil  Rights  Act  of  1968,  sripui, 
and   therefore   void   and  of  no  effect. 

A  recognition  of  the  substantive  right  of  illegiti- 
mate children  of  tribal  members  to  ^lualify  for 
membership  in  the  tribe  necessarily  includes  the 
requirement  that  the  illegitimate  child  must  bear 
the  procedural  burden  of  proving  the  degree  of 
blood  claimed  from  the  acknowledged  or  putative 
faither.  In  providing  procedures  for  such  proof,  it 
is  necessary  to  keep  in  mind  that  the  provisions  of 
the  due  process  clause  of  the  tribal  constitution  as 
well  as  the  Civil  Rights  Act  of  1968,  supra,  must 
be  complied  with.  Dodge  v.  Nakai,  298  F.  Supp.  26, 
29  (D.  Ariz.  1969).  In  this  regard,  whether  pro- 
cedure is  provided  by  ordinance  enacted  pursuant 
to  Article  III,  Section  3,  or  by  amendment  of  Article 
III,  Section  2,  we  would  see  no  denial  of  equal 
protection  or  due  process  were  the  tribe  to  estab- 
lish as  a  rebuttable  presinnption  that  an  illegiti- 
mate child  is  deemed  to  possess  no  greater  cjuantimi 
of  Jicarilla  Apache  blood  than  one-half  of  that 
shown  on  the  official  tribal  membership  roll  for 
his  or  her  mother  and,  fm  ther,  permitted  the  pre- 
sinnption to  be  rebutted  either  by  oath  or  affirma- 
tion of  the  father  or  by  detemiination  of  paternity 
by  a  court  of  competent  jurisdiction. 

In  view  of  the  foregoing,  the  tribe  shoidd  be 
advised:  first,  that  the  second  sentence  of  Section 
2  of  Article  III  from  which  approval  was  with- 
held is  now  disapprovetl;  second,  that  the  phrase 
"in  legal  wedlock"  as  employedi  in  Section  1,  sub- 
section (b)  of  Article  III  is  void  as  being  re- 
pugnant to  the  equal  protection  provisions  of  Sec- 
tion 202(8)  of  the  Act  of  April  11,  1968,  82  Stat. 
77. 

Raymond  C.   Coulter, 

Deputy   Solicitor. 

Upper    Colorado    River    Basin- 
Restriction  ON  Use  oe  Upper 
Basin  Water  in  Arizona 


76  I.D.  357 
M-36799 


December  W,  1969. 


Water   Compacts   and   Treaties 

The  Secretary  of  the  Interior  and  all  other  Federal 
officers  and  agencies  are  required  by  Section 
601  (c)    of  the  Colorado  River  Basin  Project  Act 


(Public  Law  90-537)  to  comply  with  the  Upper 
Colorado  River  Basin  Compact,  including  the 
restriction  against  use  for  any  purpose  of  Upper 
Basin  water  in  Arizona  in  excess  of  50,000  acre- 
feet  a  year. 

Water  Compacts  and  Treaties— Indian  Water  and 
Power   Resources:    Generally 

Fo  the  extent  that  there  are  Indian  reserved  water 
rights  in  the  Colorado  River  for  use  in  the  Up- 
per Basin  portion  of  Arizona,  those  rights  must 
be  satisfiecl  out  of  the  50,000  acre-feet  a  year 
apportioned  to  Arizona  by  the  Upper  Colorado 
River    Basin    Compact. 

Monoranduni 

To:  Secretary  of  the  Interior 

From:        Solicitor 

Subject:      Navajo    Steam    Generating    Project— use 
of  Colorado  River  water 

The  Bureau  of  Reclamation  and  five  electric 
utilities,  three  investor  owned  and  two  public 
agencies,  have  completed  negotiations  and  final 
contract  drafts  for  consruction  and  operation  of 
the  Navajo  Project  for  the  thermal  generation  of 
electric  power.  The  Project  will  be  built  on  the 
Navajo  Indian  Reservation  near  Page,  Arizona, 
using  coal  mined  on  the  Reservation  and  Colo- 
rado River  water  from  Lake  Powell. 

The  Bureau  of  Reclamation's  participation  will 
entitle  it  to  approximately  one-fourth  of  the  plant 
generating  capability.  This  source  of  electric  power 
has  been  determined  to  be  the  best  alternative  for 
siqjplying  pumping  power  to  the  Central  Arizona 
Project.  The  remainder  of  the  plant  capability  will 
be  used,  and  is  urgently  needed,  by  the  other 
parties   to  supply    immediately    projected   loads. 

All  parties  except  the  United  States  have  signed 
the  basic  contracts  for  the  project,  and  it  is  now 
in  order  for  the  United  States  to  execute  the 
documents.  However,  at  a  meeting  with  the  Con- 
gressional delegations  of  Wyoming  and  other  Up- 
per Basin  states  on  October  29,  1969,  objection  was 
raised  to  the  water  service  contract  entered  into 
by  Interior  with  the  Salt  River  Project  on  January 
17,  1969.  The  Salt  River  Project  is  one  of  the 
participants  in  the  Navajo  Project. 

The  water  service  contract,  which  runs  for  a 
maximum  of  40  years,  allows  the  Navajo  Project 
to  use  up  to  34,100  acre-feet  a  year  of  Colorado 
River  water.  Under  Article  III  of  the  Upper 
Colorado  River  Basin  Compact,  water  used  for 
the  Navajo  Project  must  be  charged  to  the  50,000 
acre-feet  a  year  of  Upper  Basin  water  that  has  been 
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apportioned  to  Arizona  under  the  Compact.  Lest 
there  be  any  doubt  as  to  this,  Section  303  (d)  ot 
the  Colorado  River  Basin  Project  Act  and  Section 
6  (a)  of  the  water  service  contract  also  specifically 
provide  that  water  used  by  the  Navajo  Project  shall 
be  charged  to  the  50,000  acre-feet  a  year  appor- 
tioned to  Arizona. 

The  objection  of  the  Upper  Basin  states  to  the 
water  service  contract  is  based  on  their  assertion 
that  when  Indian  and  other  miscellaneous  uses  of 
Upper  Basin  water  in  Arizona  are  added  to  the 
34,100  acre-feet  a  year  committed  to  the  Navajo 
Project,  the  total  demand  in  Arizona  on  Upper 
Basin  water  will  exceed  50,000  acre-feet.  They 
express  concern  that  because  of  the  reserved  water 
rights  the  Indians  are  claimed  to  have,  the  Navajo 
Tribe  may  be  able  to  insist  that  the  Secretary  of 
the  Interior  deliver  water  in  excess  of  the  50,000 
acre-feet  a  year  apportioned  to  Arizona  under  the 
Compact. 

There  is,  in  my  opinion,  no  legal  basis  for  this 
concern.  The  Upper  Colorado  River  Basin  Com- 
pact is  binding  on  the  Secretary  of  the  Interior, 
the  Indians,  and  all  others,  and  it  flatly  precludes 
total  use  of  Upper  Basin  water  in  Arizona  in  ex- 
cess of  50,000  acre-feet  a  year.  It  does  not  matter 
whether  the  use  by  the  Indians  of  their  reserved 
water  rights  is  considered  a  use  by  the  United 
States  for  the  benefit  of  the  Indians  or  whether  it 
is  considered!  a  direct  use  by  the  Indians  them- 
selves; such  use  must  be  counted  as  part  of  Ari- 
zona's total  use  of  Upper  Basin  water  and  charged 
against  the  50,000  acre-feet.  Article  VII  of  the 
Compact   states   sf)ecifically: 

"The  consumptive  use  of  water  by  the  United 
States  of  America  or  any  of  its  agencies,  in- 
strumentalities or  wards  shall  be  charged  as  a 
use  by  the  State  in  which  the  use  is  made  .  .  ." 

Section  601  (c)  of  the  Colorado  River  Basin 
Project  Act  (Public  Law  90-537)  binds  the  Sec- 
retary of  the  Interior  and  all  other  Federal  officers 
and  agencies  to  comply  with  the  Upper  Colorado 
River  Basin  Compact  "in  the  storage  and  release  of 
water  from  all  reservoirs  and  in  the  operation  and 
maintenance  of  all  facilities  in  the  Colorado  River 
system  under  the  jurisdiction  and  supervision  of 
the  Secretary,  and  in  the  operation  and  main- 
tenance of  all  works  which  may  be  authorized 
hereafter  for  the  augmentation  of  the  water  supply 
of  the  Colorado  River  systems."  No  one,  therefore, 
should  entertain  any  doubt  about  the  inviolability 
of  the  50,000  acre-feet  limitation. 

However,  the  representatives  of  the  Upper  Basin 
states  point  to  the  Supreme  Court  decisions  in 
Winters  v.  United  States,  207  U.S.  564   (1908) ,  and 


Arizona  v.  California,  373  U.S.  546  (1962),  as 
justifying  their  concern.  As  explained  in  Arizona 
v.  California,  the  United  States  at  the  time  of 
creating  the  Indian  Reservation  reserved  water 
rights  for  the  Indians  sufficient  to  irrigate  all  prac- 
ticably irrigable  acreage  on  the  Reservation.  There- 
fore—it is  contended— the  United  States  is  under 
an  obligation  to  make  available  for  Indian  use  the 
amount  of  Colorado  River  water  necessary  to  sat- 
isfy their  reserved  water  rights.  If  such  an  obliga- 
tion exists,  it  has  been  preserved  by  Article  XIX 
of  the  Compact,  which  provides  that  nothing  in 
the  Compact  shall  be  construed  as  affecting  "the 
obligations  of  the  United  States  of  America  to 
Indian   tribes." 

Even  if  the  foregoing  exposition  of  Indian  re- 
served water  rights  is  correct,  it  is  not  inconsistent 
with  the  Compact's  absolute  limitation  on  com- 
bined uses  of  Upper  Basin  water  in  Arizona.  In 
fact.  Article  III  (b)  (4)  of  the  Compact  declares 
that  the  apportionment  to  each  state  includes  "all 
water  necessary  for  the  supply  of  any  rights  which 
now  exist."  It  is  clear,  therefore,  that  to  the  extent 
the  Navajo  Tribe  has  reserved  water  rights  in 
the  Upper  Basin  portion  of  Arizona,  those  rights 
must  be  satisfied  out  of  the  50,000  acre-feet  a  year 
apportioned   to  Arizona. 

As  a  practical  matter,  the  water-use  experts  of  the 
Bureau  of  Reclamation  assure  us  that  the  amoiuit 
of  water  available— after  the  34,100  acre-feet  con- 
tracted for  the  Navajo  Project  is  deducted  from 
50,000  acre-feet  apportioned  to  Arizona— will  be 
adetjuate  to  meet  the  Indians'  reasonably  fore- 
seeable needs.  If  this  estimate  is  wrong,  the  defi- 
ciency could  be  made  up,  under  Article  XVII  of 
the  Compact,  by  augmentation  through  importa- 
tion of  water  from  another  river  basin  or  de- 
salination, for  example.  But  imder  no  circum- 
stances can  the  Navajo  Tribe  have  any  complaint 
against  the  United  States  for  having  entered  into 
the  water  service  contract.  Section  15  of  the  plant- 
site  lease,  approved  by  the  Tribe  on  September  29, 
1969,   states: 

"In  consideration  of  the  execution  of  this 
Lease  and  the  benefits  to  the  Tribe  which 
shall  accrue  hereunder,  the  benefits  to  the 
Tribe  from  the  construction  and  ojoeration  of 
Navajo  LInits  No.  1,  No.  2  and  No.  3  and  the 
benefits  to  the  Tribe  from  Peabody's  mining 
operations  to  provide  coal  fuel  for  said  units, 
the  Tribe  agrees  that  .dliring  the  term  of  this 
Lease  or  the  operating  life  of  the  Navajo  Gen- 
eration Station,  whichever  is  the  shorter,  of  the 
50,000  acre-feet  of  water  allocated  to  the  State 
of  Arizona  pursuant  to  Article  III  (a)  (1)  of 
the    Upper    Colorado    River    Basin    Compact 
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(63  Stat.  31),  34,100  acre-feet  of  water  per 
year  shall  at  all  times  be  available  for  con- 
sumptive use  by  Lessees  in  the  operation  of 
the  Navajo  Generation  Station  and  all  other 
purposes  related  to  such  operation  including 
coal  transportation  and  ash  disposal.  The 
Tribe  agrees  the  use  of  water  on  Reservation 
Lands    within    the    Upper    Basin    of    Arizona 

(as  said  Upper  Basin  is  defined  in  the  Upper 
Colorado  River  Basin  Compact)  shall  not  re- 
duce or  diminish  the  availability  of  said  34,100 
acre-feet  to  the  Lessees.  This  agreement  shall 
not  be  construed  in  any  manner  as  a  waiver 
by  the  Tribe  of  any  present  or  prospective 
water  rights  of  the  Tribe,  other  than  as  set 
forth   above." 

In  this  and  other  ways,  the  Navajo  Tribe  has 
encouraged  the  Navajo  Project  to  go  forward  and 
the  United  States  to  cooperate.  As  a  result  of  the 
Project's  construction  and  operation  on  Navajo 
lands,  including  the  lease  of  Navajo  coal  deposits 
for  use  in  the  Project,  the  Navajo  Tribe  will  realize 
substantial  profits.  The  water  service  contract  was 
an  indispensable  element  in  the  mosaic  of  events 
making  this  possible,  and  I  do  not  believe  that  the 
Tribe  could  thus  encourage  the  LInited  States  to 
enter  into  the  contract  for  water  service  to  the 
Navajo  Project  and  later  be  heard  to  complain 
because  the  contract  has  reduced  the  availability 
of  LIpper  Basin  water  for  Indian  use  in  Arizona. 

In  sum,  the  Upper  Basin  states  are  protected 
vmder  the  Upper  Colorado  River  Basin  Compact 
and  the  Navajo  Project  documents  against  any 
infraction  of  the  50,000  acre-feet  a  year  limit  on 
Arizona  use  of  Upper  Basin  water.  The  Project- 
in  addition  to  supplying  the  pumping-power  needs 
of  the  Central  Arizona  Project  and  meeting  immi- 
nent loads  of  the  participating  utilities— will  pro- 
vide substantial  economic  benefits  to  the  Navajo 
Tribe.  It  will  also  serve  as  a  prototype  for  similar 
projects  to  be  built  at  Kaiparowits  in  Utah  and 
elsewhere.  It  is  our  recommendation  that  you  com- 
plete execution  of  the  Navajo  Project  documents. 

Mitchell  Melich, 

Solicitor. 
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Indian  Tribes:  Judgment  Funds— Act  of  November 
4,  1963.  77  Stat.  301,  25  U.S.C.  sec.  70n-l  et  seq. 


When   a   tribe   receives  separate   loans   for   expert  1 
assistance  on  several  claims  against   the  United 
States,  repayment  from  an  award  on  a  claim  is  i 
only  required  to  the  extent  needed  to  repay  the 
loan    made    for    expert    assistance    on    the    par- 
ticular claim  on  which  the  award  was  granted. 

Indian    Tribes:     Judgment    Funds— Appropriations 

Under  the  Appropriation  Act  for  the  Department 
of  the  Interior  for  fiscal  1970,  83  Stat.  147,  there 
may  be  paid  out  of  an  award  of  the  Indian 
Claims  Commission  only  the  attorney  fees  and 
expenses  of  litigation  incurred  in  obtaining  the 
award,  plus  expenses  for  program  planning,  un- 
til other  legislation  authorizes  other  use  of  the 
award. 

Memorandum 


To:  Commissioner   of   Indian    Affairs 

From:        Deputy   Solicitor 

Subject:     Repayment  of  Expert  Assistance  Loans- 
Three  Affiliated  Tribes  of  Fort  Berthold 

You  have  asked  us  whether  an  Indian  tribe  may 
"defer  repayment  of  expert  assistance  loans  it  has 
received  in  connection  with  cases  not  yet  decided 
by  the  Indian  Claims  Commission,  once  the  tribe 
has  recovered  a  judgment  on  at  least  one  claim 
for  which  it  received  a  loan,  the  judgment  being 
large  enough  to  enable  the  tribe  to  repay  the  loans 
it  has  received  to  assist  it  on  all  its  claims.  The 
answer  is  yes,  because:  (1)  the  Act  of  November  4, 
1963,  77  Stat.  301,  25  U.S.C.  sec.  70n-l  et  seq., 
established  the  policy  that  the  repayment  of  a 
loan  is  contingent  upon  the  tribe's  recovery  on  the 
claim  for  which  the  loan  was  made;  and  (2)  the 
Appropriation  Act  for  the  Department  of  the  In- 
terior for  1970  allows  the  use  of  judgment  funds 
only  for  attorney  fees  and  expenses  of  litigation 
incurred  in  obtaining  the  award,  plus  expenses  of 
program  planning,  vuitil  other  legislation  author- 
izes   other   use. 

The  question  arises  from  an  award  of  .|  1,850,000 
recovered  by  Three  Affiliated  Tribes  of  Fort  Ber- 
thold on  June  18,  1969,  on  its  claims  numbered 
350-A,  35b-E,  and  350-H.  The  tribe  received  a 
.115,000  expert  assistance  loan  in  350-H,  and  stands 
ready  to  repay  it  with  interest  out  of  the  proceeds 
appropriated  to  cover  the  award.  Act  of  December 
26,  1969  (83  Stat.  447).  It  protests  the  request  of 
the  Aberdeen  Area  Office,  Bureau  of  Indian  Af- 
fairs, dated  January  9,  1970,  that  it  also  repay  out 
of  this  judgment  loans  made  for  expert  assistance 
in  four  separate  claims,  numbered  350— B,  350-C, 
350-D,  and  350-F.  In  a  memorandum  of  January 
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14,  1970,  while  agreeing  with  the  Aberdeen  Area 
Director's  interpretation  of  the  law,  the  Deputy 
Assistant  Commissioner  states  that  the  Bureau 
would  not  object  to  "deferring  payment"  of  the 
other  loans  "if  it  is  legally  permissible  to  do  so." 

1.  From  the  background  to  the  bill,  H.R.  11263, 
87th  Congress,  that  was  the  forerunner  of  the 
legislation  that  was  finally  passe,d  the  following 
year  as  the  Act  of  November  4,  1963,  it  is  clear 
that  the  reason  for  the  bill  was  a  decision  by  the 
Indian  Claims  Commission  that  contingent  fee 
contracts  for  expert  witnesses  were  against  public 
policy  [see  letters  from  the  Secretary  to  the  Chair- 
men of  the  House  and  Senate  Interior  Committees 
dated  July  12  and  13,  1962,  and  a  memorandum 
on  the  Assistant  Attorney  General's  testimony  on 
the  bill,  dated  June  20,  1962)  .  That  Congress  in- 
tended the  repayment  of  assistance  loans  to  depend 
upon  the  contingency  of  recovery  which  had  been 
the  practice  with  respect  to  the  payment  of  the  fees 
of  the  expert  witnesses  is  evident  from  the  lan- 
guage of  the  1963  act.  For  the  Congress  expressly 
made  the  replenishing  of  the  revolving  loan  fund 
contingent  upon  the  tribe's  recovery  on  "its  claim": 
"If  no  judgment  is  recovered  or  if  the  amount  of 
the  judgment  recovered  is  inadequate  to  repay 
the  loan  and  interest  thereon,  the  unpaid  amount 
may  be  declared  nonrepayable  by  the  Secretary." 
25  U.S.C.  sec.  70n-4.  Consequently,  the  repayment 
of  each  expert  witness  loan  depends  upon  a  re- 
covery on  the  claim  for  which  the  loan  was  made 
in  an  amount  which  is  adequate  to  repay  the  loan. 

2.  This  result  is  also  recjuired  by  the  following 
provision  in  the  Department  of  the  Interior  Ap- 
propriation Act  for  1970,  83  Stat.  147,  under  "Bu- 
reau of  Indian  Affairs:  Tribal  Funds": 

[N]othing  contained  in  this  paragraph  or  in 
any  other  provision  of  law  shall  be  construed 
to  authorize  the  expenditure  of  funds  de- 
rived from  appropriations  in  satisfaction  of 
awards  of  the  Indian  Claims  Commission  and 
the  Court  of  Claims,  except  for  such  amounts 
as  may  be  necessary  to  pay  attorney  fees,  ex- 
penses of  litigation,  and  expenses  of  program 
planning,    *    *    *.     (Emphasis    supplied) 

There  can  be  no  question  but  that  the  attorney 
fees  and  expenses  of  litigation  are  those  expenses 
which  have  been  incurred  in  obtaining  the  award 
for  which  the  judgment  fund  was  appropriated 
and  that  the  exj>enses  of  program  planning  are 
the  subsequent  administrative  costs  which  will  be 
incurred  in  deciding  the  use  to  be  made  of  such 
judgment  funds.  Therefore,  since  the  expert  as- 
sistance rendered  in  350-B,  350-C,  350-D,  and 
350-F  cannot  be  considered  an  expense  of  litiga- 


tion in  350-A,  350-E,  or  350-H,  the  loans  made 
for  such  assistance  in  the  former  claims  cannot  be 
repaid  out  of  the  award  made  on  the  latter  three 
claims. 

Raymond  C.  Coulter 

Boundaries  of  the  Ft.  BERrHOLD  Indian 
Reservation  in  North  Dakota 
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Boundaries  -  Indian  Lands:  Generally  —  Indian 
Lands:  Fee  Lands  —  Withdrawals  and  Reserva- 
tions: Generally  —  Withdrawals  and  Reserva- 
tions:   Revocation    and    Restoration 

The  general  rule  governing  changes  in  reserva- 
tion boundaries  is  that  when  Congress  has  once 
established  a  reservation  all  tracts  included 
within  it  remain  a  part  of  the  reservation  until 
separated  therefrom  by  CongTess;  no  authority 
exists  for  an  administrative  change  in  reserva- 
tion boundaries.  Whether  Congress  intended  to 
change  a  reservation  boundary  by  an  act  would 
be  reflected  primarily  by  the  act  itself  and  its 
legislative  history.  Sale  of  land  within  the 
boundaries  of  the  Fort  Berthold  Indian  Reserva- 
tion pursuant  to  Congressional  authority  did  not 
change  the  boundaries  nor  remove  the  land  from 
reservation    status. 

Statutes:   Act  of  June   1,   1910,  36  Stat.  455 

The  Act  of  June  1,  1910,  36  Stat.  455  providing 
for  sale  of  surplus  land  within  the  Fort  Berthold 
Indian  Reservation  and  fiuther  providing  for 
additional  allotments  in  a  designated  portion  of 
the  area  did  not  diminish  the  reservation  and 
change  the  boundary  to  the  area  designated  for 
additional  allotments;  other  provisions  of  the 
act  manifested  an  intent  that  the  Indians  of 
Fort  Berthold  Reservation  retained  a  substan- 
tial interest  in  the  area  opened  to  sale  and  pro- 
visions for  donation  and  expenditure  of  their 
funds  and  property  were  authorized  to  that 
end.  Authorization  for  sale  of  the  land  within  the 
reservation  did  not  change  the  boundary  of  the 
reservation  nor  remove  the  sale  area  from  reser- 
vation status. 

Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Boundaries  of  the  Fort  Berthold  Indian 
Reservation  in  North  Dakota 

By  memorandum  of  September  30,  1969,  you  re- 
quested our  comments  on  an  inquiry  by  Wilkinson, 
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Cragun  &  Barker,  1616  H  St.  N.W.,  Washington, 
D.C.,  General  Counsel  to  the  Three  Affiliated 
Tribes  of  the  Fort  Berthold  Reservation  in  North 
Dakota,  as  to  the  views  of  this  Department  on  a 
question  of  jmisdiction  over  land  formerly  owned 
by  the  Three  Affiliated  Tribes  and  disposed  of  pur- 
suant to  the  provisions  of  the  Act  of  June  1,  1910, 
:i6  Stat.  455. 

A  position  on  this  question  was  taken  on  July 
31,  1962,  by  John  O.  Crow,  who  was  then  Deputy 
Commissioner  of  the  Bureau  of  Indian  Affairs.  By 
letter  to  Martin  N.  B.  Holm,  Area  Director, 
Bureau  of  Indian  Affairs,  Aberdeen,  South  Da- 
kota, Mr.  Crow  concluded  that  the  Fort  Berthold 
Indian  Reservation  had  been  diminished  by  the 
1910  act  and  therefore  neither  the  tribe  nor  the 
Federal  Government  had  juriscUction  over  the 
area  in  question.  Cited  as  authority  for  that  con- 
clusion were  comments  and  characterizations  made 
subsequent  to  the  1910  act  and  found  in  congres- 
sional and  other  documents. 

The  general  rule  governing  changes  in  reserva- 
tion boundaries  as  stated  in  United  States  v.  Celes- 
tine,  215  U.S.  278  (1909),  was  reaffirmed  in  Sey- 
mour v.  Superintendent,  380  U.S.  359  (1962)  .  That 
rule  as  stated  in  Celestine  at  page  285  is: 

[W]hen  Congress  has  once  established  a  reser- 
vation all  tracts  included  within  it  remain  a 
part  of  the  reservation  until  separated  there- 
from by  Congress. 

Sale  of  land  within  a  reservation  by  congres- 
sional authority  does  not  necessarily  change  the 
boundaries  or  remove  the  land  from  reservation 
status.  Seymour  v.  Superintendent,  supra.  Con- 
gress did  not  explicitly  by  the  1910  act  provide 
for  a  change  in  the  boundary  of  the  Fort  Berthold 
Reservation,  therefore  if  such  a  change  were  made 
it  was  by  implication.  Whether  such  a  change  was 
intended  by  Congress  woidd  be  reflected  primarily 
by  the  act  itself  and  by  its  legislative  history. 

The  Fort  Berthold  Indian  Reservation  was  in- 
itially established  by  the  Treaty  of  September  17, 
1851.  There  were  subsequent  additions  to  and 
reductions  of  the  reservation.  The  boundary  which 
existed  in  1910  was  that  boundary  estaljlished  by 
Section  23  of  the  Act  of  March  3,  1891,  36  Stat. 
989,  1032.  Congress  by  that  act  ratified,  accepted 
and  confirmed  the  1886  agreement  between  the 
Indians  of  the  Fort  Berthold  Indian  Reservation 
and  the  United  States  whereby  an  area  within  the 
1880  Executive  Order  boundary  of  the  reserva- 
tion "lying  north  of  the  forty-eighth  parallel  of 
north  latitude"  was  ceded,  sold,  and  relinquished 


to  tJie  United  States.^  Thus,  the  forty-eighth  par- 
allel of  north  latitude  became  the  northern  bound- 
ary of  the  reservation  as  constituted  in  1891. 
Roughly  rectangular  in  area,  the  reservation  was 
bisected  from  northwest  to  southeast  by  the  Mis- 
souri River.  The  1910  act  dealt  with  the  area 
north  and  east  of  the  Missouri  River.  It  provided 
in  part: 

That  the  Secretary  of  the  Interior  be,  and  he 
is  hereby,  authorized  and  directed  to  cause  the 
imsurveyed  part  of  the  Fort  Berthold  Indian 
Reservation,  in  the  State  of  North  Dakota,  to 
be  surveyed,  and  to  sell  and  dispose  of,  as 
hereinafter  provided,  all  the  surplus  unallotted 
and  nnresemed  lands  ivithin  that  portion  of 
said  resei-uation  lying  and  being  east  and  north 
of  the  Missouri  River,  *  *  *.  (Emphasis 
added) 

There  had  been  no  cession  of  the  area  by  the 
Indians  as  had  been  done  by  the  1886  agreement, 
nor  was  the  sale  and  disposal  area  restored  to  the 
public  domain.  Congress  specifically  disclaimed  re- 
sponsibility to  find  buyers  for  the  land  or  to  pay 
for  it,  except  that  payment  would  be  made  for 
Sections  16  and  36,  or  lieu  lands,  donated  to 
the  state  for  school  purposes.  The  intention  of 
Congress  as  stated  in  Section  14  of  the  act  is  not 
indicative  of  an  intent  relating  to  a  change  in  the 
reservation  boundary.  That  section  provides  in 
part: 

*  *  *  it  being  the  intention  of  this  Act  that 
the  United  States  shall  act  as  trustee  for  said 
Indians  to  dispose  of  said  lands  and  to  expend 
and  pay  over  the  proceeds  received  from  the 
sale  thereof  only  as  received  and  as  herein 
provided. 

It  was  the  conclusion  of  the  Deputy  Commis- 
sioner of  Indian  Affairs  as  stated  in  his  letter  of 
July  31,  1962,  that  the  boundary  of  the  reservation 
was  changed  by  the  1910  act  to  run  along  certain 
township  lines  so  that  roughly  the  north  half  of 
the  area  north  and  east  of  the  Missouri  River  was 
excluded  from  the  reservation.  The  provision  of 
the  1910  act  upon  which  that  interpretation  was 
based,  Section  2,  provides  in  part: 


'  A   clear   concern    for   boundaries  of   the   reservation   was 
shown  l)y  a  provision  of  the  1 886  agreement: 

Tlic  outboundaries  of  the  diminished  reservation  shall 
be  surveyed  and  marked  in  a  plain  and  substantial 
manner. 
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Sec.  2.  That  the  Secretary  of  the  Interior  be, 
and  he  is  hereby,  authorized  to  cause  an  allot- 
ment of  one  hundred  and  sixty  acres  of  agri- 
cultural land  or  three  hundred  and  twent,y 
acres  of  grazing  land  to  be  made  from  the  lands 
of  the  Fort  Berthold  Indian  Reservation  to 
each  member  of  the  several  tribes  belonging 
to  and  occupying  said  reservation  now  living, 
such  allotment  to  be  in  addition  to  any  allot- 
ments heretofore  made  or  which  may  be  made 
under  existing  law:  Provided,  That  all  allot- 
ments made  under  this  Act  shall  be  made  on 
that  part  of  the  reservation  lying  west  and 
south  of  the  Missouri  River,  or  in  townships 
one  hundred  and  fifty  north,  of  ranges  ninety, 
ninety-one,  ninety-two,  and  ninety-three  west; 
townships  one  hundred  and  forty-nine  north, 
of  ranges  ninety  and  ninety-one  west;  town- 
ships one  hundred  and  forty-eight  north,  of 
ranges  eighty-eight,  eighty-nine,  ninety,  and 
ninety-one  west;  and  townships  one  hundred 
and  forty-seven  north,  of  ranges  eighty-seven, 
eighty-eight,  eighty-nine,  and  ninety  west, 
lying  east  and  north   of  the   Missouri    River: 


Note  that  the  provision  is  for  additional  allot- 
ments,  supplemental    to    those   which    were    made 
or  which  might  be   made  under  existing  law,    in 
the    area    described.    Allotments    had    been    made 
under   prior   authority   in    townships   described   in 
Section  2  of  the  act,  as  well  as  outside  that  area 
north  and  east  of  the  Missouri   River,   mainly  in 
Township  149  North,  Range  89  West.  The  desig- 
nating of  certain    townships    for   additional    allot- 
ment purposes  is  the  sole  feature  distinguishing  the 
area  which  the  Deputy  Commissioner  regarded  as 
remaining  a  part  of  the  reservation  from  the  area 
regarded  as  excluded    therefrom.    The   other   pro- 
visions  of    the    act    make    no    distinctions    in    the 
nature   of    area    north    and    east   of    the    Missouri 
River.   Disposals  under  the  general   provisions  of 
the  homestead  laws  were  permitted  over   the  en- 
tire  area   north   and   east   of    the    Missouri    River 
and  some  were  in  fact  made  in  the  area  described 
in  Section  2  of  the  act.  The  state  was  permitted  to 
select  school  lands  by  Section  6  of  the  act  without 
restriction     to     area    and     selections    were     made 
throughout   the  area   including  that  described   in 
Section  2.  The  Secretary  of  the  Interior  was  author- 
ized to  reserve  an  area  north  and  east  of  the  river 
for   purposes   of  establishing   a    tribal    demonstra- 
tion farm  but  the  act  did  not  provide  that  such 
farm  was  restricted   to  the  area  described   in  Sec- 
tion 2. 

Further  indication  that  there  was  no  intent  to 
limit    the    Indians    to    the    area   of    the    townships 


described  in  Section  2  are  the  provisions  of  Section 
6  of  the  act.  Provision  is  there  made  for  donation 
witliout  compensation  to  the  tribe  of  10  aaes  of 
land  in  each  townsite  for  park,  school  or  other 
public  purpose;  further,  20  percent  of  the  net 
proceeds  of  the  sale  of  lots  in  townsites  was  to  be 
expended  under  the  direction  of  the  Secretary  "in 
the  construction  of  schoolhouses  or  other  public 
buildings  or  improvements  in  the  townsites  in 
which  lots  are  located."  The  requirement  of  direc- 
tion by  the  Secretary  and  expenditure  of  the  pro- 
ceeds in  such  manner  can  only  be  construed  as 
providing  for  contribution  to  the  improvement  of 
an  area  which  the  Indians  would  continue  to  utilize 
along  with  others  admitted  under  the  act. 

The  legislative  history  of  the  1910  act  supports 
what  must  be  regarded  as  the  intent  of  Congress, 
similar  to  that  found  in  Seymour  v.  Superintendent, 
supra,  i.e.,  that  it  "did  no  more  than  open  the 
way  for  non-Indian  settlers  to  own  land  on  the 
reservation  in  a  manner  which  the  Federal  Govern- 
ment, acting  as  guardian  and  trustee  for  the  In- 
dians, regarded  as  beneficial  to  the  development 
of  its  wards."  The  sponsor  of  H.R.  21904,  which 
became  the  Act  of  1910,  Rep.  L.  B.  Hanna  of 
North  Dakota,  in  seeking  to  assuage  the  fears  of 
tlie  Indians  and  counter  opposition  to  the  bill 
wrote  the  Commissioner  of  Indian  Affairs  on  July 
.SO,   1909,  in  part  as  follows: 


Also  as  to  the  advantages  that  will  come  to 
the  Indians  by  reason  of  the  opening  of  the 
reservation. 

These  are,  there  maybe  other  the  much  larger 
amount  of  money  they  will  receive  from  in- 
terest over  that  now  received  from  the  graz- 
ing leases. 

The  fact  that  the  white  settler  will  go  on  and 
improve  the  land  he  takes,  build  house  and 
barn  and  break  the  land  up  and  that  the  land 
will  go  up  in  price  and  value  by  reason  of  the 
improvements  made,  and  that  when  the  White 
Settler  does  this  then  he  adds  to  the  value  of 
the  land  belonging  to  the  Indian. 

The  fact  that  the  white  men  will  build  schools 
and  the  red  men  will  send  their  children  to 
them  and  in  that  way  they  will  be  civilized 
as  they  cannot  possibly  be,  as  long  as  they  are 
by  themselves  and  continue  their  tribal  rela- 
tions. 
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The  white  men  will  farm.  At  the  present  time 
you  send  men  to  teach  the  Indian  to  farm 
and  he  will  learn  a  thousand  times  faster  from 
the  example  that  will  be  set  for  him  by  his 
neighbor  if  he  is  a  white  man. 

This  indicates  an  intent  identical  to  that  stated 
in  Seymour,  supra,  i.e.,  to  permit  non-Indian  entry 
upon  a  reservation  to  serve  as  a  civilizing  influence 
upon  the  Indian  population.  The  purpose  of  the 
legislation,  according  to  Senate  Report  No.  694, 
61  St  Congress,  2d  Session,  accompanying  H.R. 
21904,  was  "to  authorize  the  Secretary  of  the  In- 
terior to  dispose  of  surplus  and  unallotted  lands 
in  the  Fort  Berthold  Reservation  in  the  State  of 
North  Dakota."  Not  all  lands  north  and  east  of 
the  Missouri  River  were  designated  or  considered 
surplus.^  Lands  not  so  designated  were  those  allot- 
ments made  vmder  prior  congressional  authority, 
additional  allotments  under  authority  of  the  1910 
act,  power  and  reservoir  sites,  mineral  ^  and  timber 
lands,  and  sites  for  school,  agency  and  religious 
purposes— all  north  and  east  of  the  Missouri  River 
without  restriction  (except  as  to  the  additional 
allotments)    to  the  area  described  in  Section  2. 

The  Deputy  Commissioner  in  his  letter  of  July 
31,  1962,  makes  this  observation:  * 


-  Nor  were  all  lands  considered  surplus  under  the  act 
eventually  disposed  of;  some  tracts  not  disposed  of  were 
restored  to  the  tribe  under  Section  ?i  of  the  Act  of  June 
18,  19.M,  48  Stat.  984.  See  e.g..  F.R.  Vol.  28.  No.  7.S  pages 
36.5,5-.8656.  (1963);  and  Restoration  Order  of  June  l.S.  1938. 
Such  tracts  were  subject  to  restoration  to  augment  a  tribal 
land  l)ase  only  if  they  were:  (1)  remaining  surplus  lands 
(2)  o/  a  reservation  and  (3)  opened  before  June  18,  1934. 
or  authorized  to  be  opened  to  sale  or  any  other  form  of 
disposal  by  Presidential  proclamation  or  by  public  land 
laws.  Sec  69  I.D.  19.5   (1962)  . 

'A  substantial  area  outside  the  area  described  in  Section 
2  was  reserved  from  allotment  or  sale  under  this  provision 
of  the  I9I0  act:  "*  *  *  if  there  be  found  any  lands  bearing 
coal  or  other  mineral,  the  Secretary  of  the  Interior  is  hereby 
authorized  to  reserve  them  from  allotment  or  other  disposi- 
tion until  Congress  shall  provide  for  their  disposal:  *  *  *." 
The  area  reserved  was  later  dealt  with  by  the  Act  of  August 
3.  1914.  38  Stat.  681,  providing  for  disjxisal  of  the  surface  of 
those  "lands  in  the  Fort  Berthold  Indian  Reservation,  North 
Dakota,  *  *  *."  Though  we  do  not  regard  such  characteri- 
zations as  particularly  indicative  of  what  was  actually  ac- 
complished by  a  prior  act,  it  does  indicate  that  though  the 
act  dealing  directly  with  the  area  and  which  was  closest  in 
time  regarded  the  area  as  still  in  the  reservation,  there 
was  no  consistency  in  this  regard  as  noted  in  the  Deputy 
Commissioner's   letter. 

'  In  construing  a  statute  materially  similar  involving  the 
Cheyenne  River  Reservation  the  Deputy  Commissioner  ap- 
plied the  Seymour  rule.  That  construction  i,s  inconsistent 
with  the  construction  made  involving  Fort  Berthold  a  few 
months  earlier  where  the  Seymour  rule  was  not  mentioned 
and   apparently   not  considered. 


There  is  no  doubt  that  the  intent  of  the 
1910  Act  was  to  diminish  the  Fort  Berthold 
Reservation  by  removing  therefrom  the  land 
lying  east  and   north  of  the   Missouri    River. 

The  letter  then  goes  on  to  note: 

Notwithstanding  the  language  used  in  Bureau 
letters  *  *  *  that  the  Missouri  River  con- 
stitutes the  north  and  east  boundaries  of  the 
Fort  Berthold  Reservation,  the  administra- 
tive practice  of  this  bureau,  the  Department 
and  the  Congress  has  been  to  recognize  as  the 
north  and  east  boundaries  of  the  diminished 
reservation  the  north  boundary  of  *  *  *  (de- 
scribing a  boundary  around  the  area  described 
in  Section  2  of  the  1910  Act.) 

I  cannot  agree  with  that  construction  of  the 
statiue.  If  the  intent  of  Congress  is  that  described 
in  the  letter,  then  the  Missouri  River,  and  not 
the  boundary  described  in  the  letter,  must  be 
regarded  as  the  reservation  boundary.  No  authority 
exists  for  an  administrative  change  in  reservation 
boiuidaries;  that  authority  lies  in  the  United 
States  Congress.  Seymour  v.  Superintendent,  p. 
359. 

The  provisions  of  the  1910  act  manifest  an  intent 
that  the  Indians  would  retain  a  substantial  interest 
in  the  area  north  and  east  of  the  Missouri  River 
and  donation  of  their  property  and  expenditure 
of  their  funds  were  authorized  to  that  end.  It  is 
my  conclusion  that  Seymour  v.  Superintendent , 
368  U.S.  351  (1962)  is  controlling  and  that  the 
1910  act  made  no  change  in  boundary. 

Therefore,  the  area  north  and  east  of  the 
Missouri  River  within  the  boundary  established  by 
Section  23  of  the  Act  of  March  3,  1891,  is  still 
a  part  of  the  Fort  Berthold  Indian  Reservation. 

Mitchell  Melich, 

Solicitor. 
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Federal  Employees  and  Officials:  Generally— Indian 
tribes:  Generally— Statutes:  Revised  Statutes  Sec- 
tion 2072,  25  U.S.C.  §  48    (1964) 

The  authority  to  direct  the  employment  of  Fed- 
eral employees  which  the  Secretary  of  the  In- 
terior may  delegate  to  an  Indian  tribe  pursuant 
to  the  provisions  of  R.  S.  §  2072,  25  U.S.C.  §  48 
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(1964) ,  is  that  authority  related  to  the  direc- 
tion of  employees  and  within  the  general  range 
of  the  duties  of  their  employment. 

Federal  Employees  and  Officers:  Appointment: 
Disciplinary  Action:  Promotion:  Qualifications: 
Separation:  Tenure— Indian  tribes:  Generally— 
Statutes:  Revised  Statutes  Section  2072,  25  U.S.C. 

§  48    (1964) 

The  authority  to  direct  the  employment  of  Fed- 
eral employees  which  the  Secretary  of  the  In- 
terior may  delegate  to  an  Indian  tribe  pursuant 
to  the  provisions  of  R.  S.  §  2072,  25  U.S.C.  §  48 
(1964) ,  may  not  include  authority  to  employ, 
promote,  or  evaluate  the  performance  of  em- 
ployees, nor  authority  to  approve  the  alienation 
of  rights  in  trust  property,  nor  authority  over 
Individual  Indian  Money  accounts,  nor  author- 
ity to  expend  or  encmnber  appropriated  Fed- 
eral funds;  nor  authority  to  review  or  approve 
tribal  actions,  nor  authority  which  would  abro- 
gate employee  rights  granted  by  Executive  order 
or  regulation,  nor  authority  to  issue,  amend,  or 
waive  Federal  regulations. 

Administrative  Procedure  Act:  Public  Information 

Where  a  substantial  change  is  made  in  the  pro- 
cedure which  the  public  must  follow  in  dealing 
with  an  agency  as  a  result  of  delegation  of  direc- 
tion of  Federal  employees  pursuant  to  the  pro- 
vision of  R.  S.  §  2072,  25  U.S.C.  §  48  (1964) , 
the  provisions  of  the  .Administrative  Procedure 
Act,  5  U.S.C.  §§  551-559  (Supp.  IV,  1965-1968), 
requiring  public  notice  of  description  of  agency 
organization  and  channels  through  which  pub- 
lic may  deal  with  the  agency  must  be  complied 
with. 

Opinion  of  the  Solicitor,  October  25,  1934,  55  I.D. 
14,  overruled  so  far  as  inconsistent. 


Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:       Solicitor 

Subject:    Authority  of  the  Bureau  of  Indian  Affairs 
to  transfer  to  an  Indian  tribe  the  direc- 
tion  of   Federal   employees   pursuant    to 
the  provisions  of  R.S.Sec.2072,25  U.S.C. 
§  48 

You  request  an  opinion  as  to  whether  the  Bureau 
of  Indian  Affairs  has  legal  authority  under  the 
provisions  of  R.  S.  §  2072  to  "tmn  over'    to  the 


Mescalero  Apache  Tribe  "supervising  responsibil- 
ity" over  Federal  employees  on  duty  at  the  Mes- 
calero Agency  of  the  Bureau  of  Indian  Affairs  in 
New  Mexico. 

As  codified   in   25   U.S.C.   §  48    (1964),    R.S.    § 
2072  reads  as  follows: 

Where  any  of  the  tribes  are,  in  the  opinion  of 
the  Secretary  of  the  Interior,  competent  to 
direct  the  employment  of  their  blacksmiths, 
mechanics,  teachers,  farmers,  or  other  persons 
engaged  for  them,  the  direction  of  such  per- 
sons may  be  given  to  the  proper  authority  of 
the   tribe. 

Despite  the  fact  that  the  statute  from  whicli 
this  provision  derives— the  Act  of  June  .SO,  1834, 
Section  9,  4  Stat.  737— was  enacted  well  over  a 
century  ago,  the  authority  conferred  evidently  has 
been  exercised  very  rarely,  if  indeed  at  all.^  If 
this  provision  were  employed  during  the  era  of 
its  enactment,  we  have  found  no  indication  of  it; 
nor  did  the  contemporary  regulations  providing 
specifically  for  the  implementation  of  the  provi- 
sions of  the  1834  Act  reflect  such  a  practice.-  Those 
regulations  provided,  in  part,  for  the  employment 
by  the  War  Department  of  persons  for  which 
"provision  is  made  by  treaty."  Reference  is  made 
in  other  provisions  of  the  1834  Act  to  persons 
employed  as  "required  by  treaty  stipulations."  The 
subject  provision  does  not,  however,  expressly 
limit  its  operation  to  persons  employed  pursuant 
to  treaty  and  we  do  not  so  construe  it.  To  do  so 
would,  of  course,  render  the  provision  inoperative 
as  we  are  aware  of  no  instance  where  employment 
is  now  made  specifically  pursuant  to  a  treaty  or 
where  such  employment  is  recognized  as  currently 
obligatory  on  the  Federal  Government. 

The  earliest  published  comment  on  the  scope 
of  the  provision,  so  far  as  we  have  been  able  to 
ascertain,  appears  almost  exactly  a  hundred  years 
after  enactment  in  an  October  25,  1934,  opinion 
of  the  Solicitor  of  this  Department.   See  55   I.D. 


'It  is  related  in  both  Handbook  of  Federal  Indian  Law. 
United  States  Department  of  the  Interior,  1941,  p.  l.W.  and 
Federal  Indian  Law,  United  States  Department  of  the  In- 
terior, 1958,  p.  45.^,  that  because  this  provision  apparently 
was  not  "extensively  used"  a  recommendation  was  made 
for  its  repeal  but  the  recommendation  was  later  withdrawn. 
The  reference  given  for  this  statement,  i.e.,  "annotations 
to  25  U.S.C.  48"  and  "25  U.S.C.  48,"  provide  no  informa- 
tion supporting  this  statement  nor  has  any  been  found  in 
notes  or  annotations  in  earlier  editions  of  U.S.C.  and 
U.S.C.A. 
-Sec  Laws,  Regulations,  Etc.,  of  the  Indian  Bureau,  1850. 
p.  21.  et  scq.,  "Revised  Regulations  No.  Ill,  for  the  carrying 
into  effect  the  Act  of  June  .SO,  1834,  organizing  the  Depart- 
ment of  Indian  Affairs.   (Adopted  June  1,  1837)  ." 
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14,  64—65.  A  paraphrased  version  of  that  opinion 
appears  in  Handbook  of  Federal  Indian  Law, 
United  States  Department  of  the  Interior,  1941, 
pp.  149—150.  The  revised  version  of  that  work. 
Federal  Indian  Laxo,  United  States  Department  of 
the  Interior,  1958,  inckides  comments  on  the  pro- 
vision at  pages  452-453  and  calls  it  "[p]otentialIy 
the  most  important  of  these  statutory  tribal  pow- 
ers." The  1934  Solicitor's  opinion,  in  commenting 
generally  on  powers  of  Indian  tribes,  notes  specifi- 
cally regarding  this  section: 

Under  the  terms  of  this  statute  it  is  clearly 
within  the  discretionary  authority  of  the  Secre- 
tary of  the  Interior  to  grant  to  the  proper 
authorities  of  an  Indian  tribe  all  powers  of 
supervision  and  control  over  local  employees 
which  may  now  be  exercised  by  the  Secretary, 
e.g.,  the  power  to  specify  the  duties,  within  a 
general  range  set  by  the  nature  of  the  employ- 
ment, which  the  employee  is  to  perform,  the 
power  to  prescribe  standards  for  appointment, 
promotion,  and  continuance  in  office,  the 
power  to  compel  reports,  from  time  to  time, 
of  work  accomplished  or  begun. 

The  opinion  concluded  by  summarizing  the 
powers  of  an  Indian  tribe  as  including  the  power: 

9.  To  prescribe  the  duties  and  to  regulate 
the  conduct  of  Federal  employees,  but  only 
insofar  as  such  powers  of  supervision  may  be 
expressly  delegated  by  the  Interior  Depart- 
ment.'' 

In  our  view,  the  opinion  overstates  to  some 
degree  the  permissible  scope  of  the  statute  as  it 
may  be  applied  today,  in  that  it  does  not  recog- 
nize or  accommodate  the  rights  of  Federal  em- 
ployees as  employees.  Civil  Service  laws  were  un- 
heard of  in  1834,  and  even  when  the  Solicitor 
issued  the  1934  opinion  they  had  not  developed 
to   the    degree    of   refinement    and    protection    of 


^Federal   Indian   Law,  supra,   at   page   452,   adds   to   com- 
ments on  §  48  this  statement: 

Various  powers  have  been  conferred  on  Indian  tribes 
by  Federal  statute  which  are  subject  to  constitutional 
doctrines  applicable  to  the  exercise  or  delegation  of 
Federal   government   powers. 

The  reference  here  is,  no  doubt,  to  the  general  prohibition 
against  delegation  by  Congress  of  legislative  powers.  See 
16  Am.  Jur.  2d  Constitutional  Law  §  240  (1964).  However, 
where  an  administrative  power  has  been  validly  delegated. 
Congress  may  authorize  the  delegate  to  redelegate  such 
powers.  O'Neal  \.  United  States,  140  F.  2d  908  (6th  Cir. 
1944)  . 


employees'  rights  which  now  exists.  Because  the 
exercise  of  tribal  power  under  the  1834  Act  might 
impinge  on  the  rights  of  employees  assured  by 
other  laws,  we  will  later  in  this  memorandum  sug- 
gest some  limitations  which  inust  be  imposed  on 
the  grant  of  supervisory  authority  to  Indian  tribes. 
Your  memorandum  suggests  that  more  than  a 
delegation  of  direction  over  a  group  of  Federal 
employees  is  contemplated:  a  transferred  superin- 
tendent would  not  be  replaced  and  "the  Bureau 
would  contract  with  the  tribe  to  supervise  the 
Agency."  The  authorities  and  responsibilities  of 
the  agency  as  carried  out  by  the  Federal  agent— 
i.e.,  the  superintendent— are,  of  course,  a  great  deal 
more  extensive  than  the  supervision  of  an  em- 
ployee or  employees.  Such  authorities  and  re- 
sponsibilities are  imp)osed  or  granted,  in  accord- 
ance with  statute,  by  delegation  from  the  Secretary 
of  the  Interior  and,  in  some  cases,  by  provisions 
of  a  tribal  constitution.  The  problem,  thus,  is 
more  complex  than  one  which  would  be  involved 
in  the  assignment,  for  example,  of  a  mechanic  to 
the  direction  of  a  tribe.  Even,  however,  were  the 
assignment  of  only  a  single  employee  contemplated, 
questions  would  be  encountered.  For  example, 
might  the  delegation  of  authority  to  direct  a 
social  worker  include  authority  to  issue  a  United 
States  Treasury  check  for  disbursal  of  funds  from 
an  Individual  Indian  Money  Accoimt,  or  author- 
ity to  issue  a  Federal  purchase  order,  or  authority 
to  consider  an  appeal  from  that  worker's  denial 
of  welfare  assistance? 

I  shall  undertake  to  provide  some  initial  guide- 
lines for  your  assistance  in  implementing  this  pro- 
vision. It  should  be  noted,  however,  that  in  ab- 
sence of  precedent,  inevitably  there  will  be  cir- 
cumstances and  questions  which  are  not  herein 
contemplated.  It  would  be  advisable,  therefore, 
should  you  definitely  decide  to  make  a  delegation 
of  direction  to  consider  in  more  detail  the  circum- 
stances involved  at  Mescalero  Agency.  Further, 
it  would  be  desirable  that  this  office  review  the 
documents  stating  specifically  the  action  being 
taken. 

The  authority  contained  in  25  U.S.C.  §  48  is 
presently  in  the  Secretary  of  the  Interior.  Whether 
the  authority  shall  be  delegated  to  the  Commis- 
sioner of  Indian  Afi^airs  or  exercised  directly  by 
the  Secretary  is,  of  course,  an  administrative  de- 
cision. In  this  regard  we  note  that  by  memorandum 
dated  January  30,  1970,  you  wrote  the  Assistant 
Secretary,  Public  Land  Management,  requesting 
approval  to  "proceed  within  our  delegated  author- 
ity" in  the  exercise  of  the  provisions  of  this  Sec- 
tion 48.  Notation  at  the  bottom  of  your  memo- 
randum indicates  that  approval  was  given.  We  are 
unable  to  find  among  the  amendments  to  Secre- 
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tarial  Order  2508,  Section  30  a  delegation  of  the 
authority  of  25  U.S.C.  §  48  to  the  Commissioner. 

The  intent  of  the  provision  is  evident:  viz.,  to 
permit  the  exercise  of  local  autonomy  in  directing 
the  performance  of  work  for  the  tribe.  It  is  also 
evident,  from  an  analysis  of  the  wording  of  the 
provision,  that:  (1)  the  employees  involved  are 
persons  "engaged"  by  the  Federal  Government, 
i.e.,  the  employment,  promotion,  etc.  of  such 
persons  is  made  by  the  Federal  Government,  not 
by  the  tribe;  and  (2)  the  authority  conferred  on 
a  tribe  by  the  Secretary  under  authority  of  the 
provision  must  be  related  to  the  "direction"  of 
an  employee  or  employees. 

In  further  delineating  the  extent  of  authority 
of  a  superintendent  which  may  be  delegated,  it 
appears,  as  a  practical  matter,  necessary  to  de- 
termine those  authorities  which  by  legal  necessity 
are  exercisable  only  by  an  official  of  the  Federal 
Government.  Further,  the  rights  of  employees 
and  the  rights  of  those  dealing  with  the  agency  as 
well  as  such  nontransferable  authorities  and  obli- 
gations of  the  Federal  Government  must  be  corre- 
lated with  the  subject  provision  and  would,  in 
effect,  circumscribe  it.  In  striving  to  carry  out 
the  intent  of  the  provision,  therefore,  some  neces- 
sary considerations  to  be  taken  into  account  in 
stating  guidelines  are  these: 

Employee  rights.  The  Civil  Service  Commis- 
sion has  developed  procedures  for  the  protec- 
tion of  employee  rights.  It  is  important  in 
assuring  employees  of  due  process  in  the  as- 
sertion and  protection  of  rights  that  these 
procedures  be  available  to  them. 

Trust  obligations.  The  fiduciary  obligations 
of  the  Federal  Government  cannot  be  dele- 
gated on  the  basis  that  authority  to  make 
such  a  delegation  is  impliedly  included  in  the 
subject  provision.  The  effect  of  such  a  delega- 
tion would,  as  it  would  relate  to  tribal  lands, 
be  an  abdication  of  such  trust  obligation  and 
would  frustrate  the  purpose  of  the  trust.  The 
same  reasons  are  applicable  to  trust  obliga- 
tions relating  to  individual  Indian  trust  prop- 
erty. 

Federal  funds.  The  bond  covering  persons  re- 
sponsible for  disbursal  of  Federal  funds  is  pro- 
vided pursuant  to  6  U.S.C.  §  14.  It  covers 
employees  and  officers  of  the  Federal  Govern- 
ment. Authority  to  disburse  Federal  funds  is 
not  necessary  to  the  operation  of  the  subject 
provision  and  therefore  not  included  by  im- 
plication as  authority  which  might  be  dele- 
gated concomitantly  with   authority   to  direct 


an  employee.  Considering  the  nature  of  au- 
thority to  disburse  Federal  funds,  particularly 
the  usual  requirement  that  the  exercise  is 
conditioned  upon  coverage  by  bond,  we  would 
sanction  such  direct  access  to  the  Federal 
treasury  funds  only  upon  express  statutory 
authority. 

Obligations  of  revieio  and  approval  of  tribal 
actions.  By  approval  of  tribal  constitutions 
the  Federal  Government  has  undertaken  the 
obligation  of  reviewing  such  actions  of  tribes 
as  those  regarding  the  expenditiae  of  tribal 
funds,  the  enactment  of  ordinances,  the  adop- 
tion of  tribal  members,  etc.  1  he  object  of  such 
review  would  be  defeated  were  the  obligation 
delegated  to  the  tribe.  Further,  it  would  ap- 
pear necessary  that  the  tribal  constitution  be 
amended  in  order  to  eliminate  the  review  or 
approval  requirement. 

Public  notice  of  change  in  authority.  The 
contemplated  action  would  represent  a  cliange 
in  administrative  procedure  of  which  the  gen- 
eral public  (including,  of  course,  the  Indians 
of  Mescalero  Reservation)  must  be  put  on 
notice  in  order  that  they  might  deal  with  the 
agency  accordingly. 

General  guidelines  based  on  these  considera- 
tions are: 

1.  Authority  delegated  must  be  necessarily  re- 
lated to  the  direction  of  an  employee  or  em- 
ployees; a  tribe  may  not  be  regarded  as  standing 
in  the  place  of  a  superintendent  with  all  the 
prerogatives,  obligations  and  authorities  of  that 
office.  See  in  this  regard  attached  letter  of  the 
General  Counsel  of  the  Civil  Service  Commission 
dated  March  18,  1970.  to  Newell  B.  Terry,  De- 
partment Director  of  Personnel. 

2.  A  delegation  of  direction  of  employees  can- 
not include  authority  of  the  superintendent  to 
approve  the  alienation  of  any  rights  in  trust 
property;  nor  may  authority  over  funds  in  Indivi- 
dual Indian  Money  Accounts  be  delegated  to  the 
tribe. 

3.  A  delegation  of  direction  of  employees  can- 
not include  authority  which  would  abrogate  any 
rights  granted  to  such  employees  by  law.  Execu- 
tive order,  or  regulation,  including  rights  relating 
to  union  representation  and  rights  of  petition  and 
appeal  to  the  Department  and  the  Civil  Service 
Commission  for  redress  of  grievances. 

4.  Provision  must  be  made  for  the  rating  of 
the  performance  of  Federal  employees  by  Federal 
employees  (including  acceptable  level  of  com- 
petence and  promotion  potential)  ;  such  procedures 
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should  conform  as  nearly  as  possible  to  tliose  for 
other  Bureau  of  Indian  Affairs  employees  generally. 

5.  The  direction  delegated  may  not  include 
authority  to  prescribe  standards  for  appointment, 
promotion  and  continuance  in  office,  although  we 
see  no  objection  to  tribal  recommendations  in 
these  respects. 

6.  An  employee  may  be  directed  to  perform 
only  functions  within  the  general  range  of  duties 
prescribed  for  his  employment.  Appropriate  re- 
visions of  position  descriptions  would  be  neces- 
sary to  include  tribal  direction  to  which  the  em- 
ployee would  be  subject. 

7.  A  delegation  of  direction  of  employees  can- 
not include  authority  to  expend  or  encumber  ap- 
propriated Federal  funds. 

8.  Where  there  is  a  substantial  change  in  pro- 
cedure which  the  public  must  follow  in  dealing 
with  an  agency  (e.g.,  the  elimination  of  the  office 
of  superintendent) ,  the  provisions  of  the  Adminis- 
trative Procedure  Act,  5  U.S.C.  §§  551—559,  must 
be  complied  with.  This  requires:  (a)  publication 
of  the  description  of  agency  organization;  (b) 
publication  of  a  statement  showing  channels 
through  which  the  public  may  obtain  informa- 
tion, make  submittals  or  requests,  or  obtain  de- 
cisions. 

9.  Any  provision  for  delegation  should  specifi- 
cally state  the  extent  of  direction  delegated  and 
then  only  after  carefid  study  of  the  authorities  and 
responsibilities  of  the  superintendent  generally, 
and  specifically  regarding  that  agency  in  order  to 
provide  a  contingent  means  for  the  exercise  of 
supervisory  authority  not  transferred  should  the 
need  arise. 

10.  Authority  contained  in  Federal  statutes, 
regulations  or  tribal  constitutions  to  review  or  ap- 
prove tribal  action  may  not  be  delegated  to  the 
tribe. 

11.  No  authority  may  be  conferred  on  a  tribe 
pursuant  to  this  provision  to  issue,  amend  or 
waive  Federal  regulations. 

12.  Prerequisite  to  delegation  of  direction  under 
this  provision  is  a  finding  by  the  Secretary  that 
the  particular  tribe  to  which  a  delegation  is  pro- 
posed is  competent  to  exercise  the  direction  dele- 
gated. Such  a  finding  would  include  an  identifica- 
tion and  evaluation  of  the  competence  of  "the 
proper  authority  of  the  tribe." 

The  foregoing  are  some  general  conclusions  as 
to  the  scope  of  25  U.S.C.  §  48  for  your  as.sistance 
in  further  considering  a  delegation  of  direction. 
Expressions  in  the  earlier  Solicitor's  opinion  so 
far  as  inconsistent  herewith  are  overruled. 

Raymond  C.  Coulter, 

Deputy  Solicitor. 


State   and  Federal   Taxation   of   Income 

Derived   From    Reindeer   Indu.stry— 

Interpretation   of   Reindeer  Act 

July  2,  1970. 

Honorable  Ted  Stevens 
United  States  Senate 
Washington,  D.C.  20510 

Dear  Senator  Stevens: 

You  requested  by  letter  of  June  3,  1970,  our 
comments  on  the  matter  of  the  taxation  of  income 
derived  from  "reindeer  herding."  Enclosed  with 
your  letter  were  copies  of  letters  from  Mr.  Richard 
A.  Bradley,  Field  Solicitor  in  Jiuieau,  Alaska,  and 
from  Mr.  Lester  W.  Utter  of  the  Internal  Revenue 
Service,    Washington,    D.C. 

We  gather  from  the  letters  that  your  interest 
is  in  the  taxability  by  the  state  and  federal  govern- 
ments of  income  derived  from  the  sale  of  reindeer 
or  products  of  reindeer.  Therefore,  we  direct  our 
comments  to  that  question  rather  than  to  other 
aspects  of  taxation  relating  to  the  reindeer  in- 
dustry, e.g.,  the  taxation  of  income  of  natives  de- 
rived from  salaries  earned  from  employment  in 
the  industry,  ad  valorem  taxation  of  personal 
property  employed  in  the  industry,  etc. 

The  Congress  by  the  Act  of  September  1,  1937, 
commonly  called  the  Reindeer  Act,  50  Stat.  900, 
48  U.S.C.  §  250-250p  (1958  ed.),  placed  the  rein- 
deer industry  in  Alaska  under  Federal  supervision 
and  protection  in  accordance  with  this  declara- 
tion of  policy: 

...  to  establish  and  maintain  for  the 
said  natives  of  Alaska  a  self-sustaining  economy 
by  acquiring  and  organizing  for  and  on  behalf 
of  said  natives  a  reindeer  industry  or  business, 
by  encouraging  and  developing  native  activity 
and  responsibility  in  all  branches  of  the  said 
industry  or  business,  and  by  preserving  the 
native  character  of  the  said  industry  or  busi- 
ness thus  established. 

See  48  U.S.C.  §  250  (1958  ed.) .  The  Reindeer  Act 
provides  for  comprehensive  control  of  the  industry 
by  the  Federal  CJovernment.  Specifically,  authority 
is  provided  for  the  acquisition  of  reindeer  in  the 
name  of  the  United  States,  the  management  of  the 
industry,  and  the  distribution  of  reindeer  to  na- 
tives by  "appropriate  instruments  of  title"  or  the 
holding  of  the  same  in  trust  for  the  use  and 
benefit  of  the  natives.  The  Act  imposes,  perhaps 
most  significantly  for  the  purposes  here  considered, 
restrictions   against   alienation   of   reindeer. 
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The  restrictions  are  similar  to  those  which  in 
the  past  were  imposed  on  cattle  administratively 
by  the  Bureau  ot  Indian  Attairs  (See  25  CFR  Sub- 
chapter E,  1938  Edition)  and  legislatively  by  Con- 
gress (See  e.g.,  23  Stat.  76,  94) .  The  United  States 
Supreme  Court  in  United  States  v.  Rickert,  188 
U.S.  432  (1903),  concluded  that  taxation  of  prop- 
erty under  these  circumstances  by  a  state  would 
defeat  the  Congressional  purpose.  See  Rickert  pp. 
443-444: 

The  personal  property  in  question  was  pur- 
chased witlr  the  money  of  the  Government 
and  was  furnished  to  the  Indians  in  order 
to  maintain  them  on  the  land  allotted  during 
the  period  of  the  trust  estate,  and  to  induce 
them  to  adopt  the  habits  of  civilized  life.  It 
was,  in  fact,  the  prop>erty  of  the  United 
States,  and  was  put  into  the  hands  of  the 
Indians  to  be  used  in  execution  of  the  pur- 
pose of  the  Government  in  reference  to  them. 
The  assessment  and  taxation  of  the  persomU 
property  would  necessarily  have  the  effect  to 
defeat  that  purpose. 

Though  there  are  distinguishing  differences  be- 
tween the  factors  involved  in  the  Rickert  case  and 
those  here  considered— the  property  in  Rickert 
was  used  in  connection  with  a  trust  allotment  and 
the  question  of  ad  valorem  taxation  was  involved 
—we  do  not  regard  those  differences  as  requiring 
or  supporting  a  conclusion  that  the  income  derived 
from  the  property,  trust  or  restricted  reindeer,  is 
taxable  by  the  state.  The  decisive  factor,  in  my 
view,  is  the  Congressional  purpose  in  im|x>sing  the 
restriction. 

The  policy  and  method  of  implementing  that 
policy  in  the  Reindeer  Act  are  in  essence  the 
same  as  that  stated  in  Rickert.  It  is  my  view,  there- 
fore, that  reindeer  in  Alaska,  held  in  trust  by  the 
United  States  or  subject  to  restrictions  imposed 
by  the  Reindeer  Act,  supra,  and  the  income  de- 
rived therefrom,  are  not  subject  to  taxation  by 
the  state  on  the  ground  that  that  property  con- 
stitutes an  instrumentality  of  the  Federal  Govern- 
ment employed  for  the  purpose  of  carrying  out 
policy  regarding  the  natives  of  Alaska.  See  Dewey 
County  v.  United  States,  26  F.  2d  434  (8th  Cir. 
1928),  cert.  den.  278  U.S.  649;  United  States  v. 
Pearson,  231  F.  270;  United  States  v.  Hughes,  6  F. 
Supp.  972;  Lebo  v.  Griffith,  173  N.W.  840;  Olney 
V.  McNair,  111  P.  641;  Three  Foretops  v.  Ross, 
235  P.  333;  Fourier  v.  Board  of  Commissioners  of 
Shannon  County,  157  N.W.  2d  532;  57  I.D.  124; 
cf.  United  States  v.  Porter,  22  F.  2d  365,  where 
personal  property  held  by  an  Indian  outside  a 
reservation   (and  therefore  not  in  connection  with 


an  allotment)  was  held  taxable  by  the  state  on  the 
basis  that  it  was  not  restricted  property. 

Alternatively,  see  Section  4  of  the  Alaska  State- 
hood Act,  72  Stat.  339,  as  amended  by  the  Act  of 
June  25,  1959,  73  Stat.  141,  which  provides  in 
part: 

And  provided  further.  That  no  taxes  shall 
be  imposed  by  said  State  upon  any  lands  or 
other  property  now  owned  or  hereafter  ac- 
quired by  the  United  States  or  which,  as 
hereinabove  set  forth,  may  belong  to  said  na- 
tives, except  to  such  extent  as  the  Congress 
has  prescribed  or  may  hereafter  prescribe; 
and  except  when  held  by  individual  natives  in 
fee  without  restrictions  on  alienation. 

The  Reindeer  Act  does  not  provide  for  com- 
plete removal  of  restrictions  on  alienation;  the 
transfer  or  alienation  of  reindeer  being  permitted 
only  with  the  consent  of  the  Secretary  of  the  In- 
terior and  for  purposes  limited  by  operation  of  law. 
48  U.S.C.  250i  (1958  ed).  This  provision  con- 
strued literally,  and  thus  most  favorably  to  the 
natives,^  would  exempt  reindeer  or  income  de- 
rived therefrom  from  taxation  by  the  state. 

In  the  matter  of  Federal  taxation  of  income  de- 
rived from  reindeer,  we  note  at  the  outset  that 
the  authoritative  determination  of  the  administra- 
tive position  regarding  Federal  income  taxation 
is  not  within  our  province,  but  within  that  of  the 
Treasury  Department.  Nevertheless,  we  do  have 
some  observations  to  make  in  response  to  your 
request.  The  position  stated  in  the  letter  from 
Mr.  Utter  of  the  Internal  Revenue  Service  to 
you,  listing  the  five  tests  which  must  be  met,  is 
the  present  rule  applicable  to  income  from  live- 
stock owned  by  Indians,  and  is  based  upon  the 
principles  of  Squire  v.  Capoeman,  supra,  in.   1. 

In  ordinary  circumstances  the  generic  classifica- 
tion of  reindeer,  i.e.,  as  livestock,  for  tax  purposes 
would  be  entirely  proper.  Reindeer,  however,  are 
not  ordinary  livestock;  they  are,  like  trust  or  re- 
stricted Indian  lands,  the  object  of  special  legis- 
lative treatment  and  the  instrument  employed  in 
carrying  out  specific  Federal  policy  and  purpose. 
Such  status  makes  it  necessai7  that  reindeer  be 
treated  by  application  of  a  rule  directed  at  that 
status  just  as  taxation  rules  applicable  to  land  are 
directed  at  the  trust  or  restricted  status.  Thus,  if 
the  rule  cited  were  adapted  to  this  personal  prop- 
erty—i.e.,  the  word  "reindeer"  or  the  words  "trust 


'  Doubtful  expressions  in  acts  of  Congress  relating  to 
Indians  arc  to  be  resolved  in  favor  of  the  Indians.  Carpenter 
V.  Shaw  280  U.S.  363  (1930)  ;  Squire  v.  Capoeman,  351  U.S. 
1    (1956). 
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or  restricted  personal  property"  were  substituted 
for  "trust  or  restricted  land"  in  the  rule— the 
income  from  reindeer  would  meet,  in  substance, 
each  of  the  five  criteria  stated. 

We  are  aware  of  no  pending  case  or  controversy 
regarding  the  matter  of  Federal  taxation  of  in- 
come from  reindeer.  If  you  have  a  constituent  now 
concerned  with  this  question,  perhaps  he  may 
wish  to  assert  an  exemption  on  the  grounds  above 
stated.  There  are  alternative  procedures  for  mak- 
ing such  an  assertion,  the  most  direct  being  a  re- 
quest to  the  Internal  Revenue  Service  for  a  ruling 
or  a  reconsideration  of  a  former  ruling.  Unless 
the  position  as  stated  in  Mr.  Utter's  letter  is  either 
motlified  by  the  Internal  Revenue  Service  or  the 
courts,  the  Alaska  natives  will  be  obligated  to 
pay  a  Federal  tax  on  income  derived  from  the 
sale  of  reindeer  or  reindeer  products. 

Raymond  C.  Coulter, 

Deputy  Solicitor. 


Criminal   Jurisdiction  of  Indian  Tribks 
Over  Non-Indians  * 


77  I.D.    113 
M-36810 
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Indian  tribes:  Generally— Indians:  Criminal  Juris- 
diction: Law  and  Order— Revised  Statutes  Sec- 
tion 2146,  18  U.S.C.  §  1152 

Indian  tribes  generally  do  not  possess  criminal 
jurisdiction  over  non-Indians  unless  there  still 
remains  in  force  a  treaty  provision  whereby  a 
tribe  acquired  "exclusive  jurisdiction  over  such 
offenses"  as  provided  by  Section  1152,  Title  18, 
United  States  Code.  While  that  reference  to 
exclusive  tribal  jurisdiction  still  appears  in  Sec- 
tion 1152,  it  is  doubtful  that  any  such  jurisdic- 
tion has  survived  since,  though  initially  some 
treaties  may  have  granted  criminal  jurisdic- 
tion over  non-Indians,  later  treaty  provisions 
usually  required  the  tribes  to  seize  and  surrender 
offenders  to  designated  Federal  officials. 

Memorandum 

To:  Secretary  of  the   Interior 

From:        Solicitor 

Subject:    Criminal    jurisdiction    of    Indian    tribes 
over  non-Indians 

You  requested,  by  furnishing  this  office  a  copy 
of  your  memorandum  of  March  9,    1970,   to   the 


Vice  President,  that  we  review  the  problem  of 
state  taxation  on  Indian  reservations  and  tribal 
jurisdiction  over  non-Indians.  I  have  undertaken 
in  this  memorandum  a  review  of  tribal  criminal 
jurisdiction  over  non-Indians.^  We  will  consider 
the  state  taxation  matter  in  a  later  memorandum. 
The  question  of  criminal  jurisdiction  of  an  In- 
dian tribe  over  a  non-Indian  was  ruled  on  in 
Ex  parte  Kenyon,  14  Fed.  Cas.  353  (No.  7720) 
(C.C.W.D.  Ark.,  1878).  The  court  in  that  case 
denied  tribal  jurisdiction  of  a  Cherokee  court 
over  a  non-Indian  accused  of  theft.  Citing  Revised 
Statutes  of  1873,  Section  2146,  the  Court  in  Ken- 
yon stated  in  part: 

*  *  *  if  there  was  any  crime  committed,  at 
any  time,  it  was  committed  not  only  beyond 
the  place  over  which  the  Indian  court  had 
jurisdiction,  but,  at  the  time  it  was  com- 
mitted, by  one  over  whose  person  such  court 
did  not  have  jurisdiction;  because  to  give  this 
court  jurisdiction  of  the  person  of  the  offender, 
such  offender  must  be  an  Indian,  and  the  one 
against  whom  the  offence  is  committed  must 
also  be  an  Indian. - 

Revised  Statutes  Section  2146,  supra,  provides: 

Sec.  2146  The  preceding  section  [extending 
the  general  laws  of  the  United  States  to  Indian 
country]  shall  not  be  construed  to  extend  to 
any  Indian  committing  any  offense  in  the 
Indian  country  who  has  been  punished  by  the 
local  law  of  the  tribe,  or  to  any  case  where,  by 
treaty   stipulations,    the   exclusive   jurisdiction 


*  This   opinion    was   withdrawn   by    the  Solicitor  on   Jan- 
uary 25,  1974. 


'  It  should  be  noted  that  the  question  of  tribal  jurisdiction 
discussed  in  this  memorandum  relates  to  action  by  tribes 
in  the  exercise  of  remaining  sovereign  authority  and  does 
not  relate  to  Courts  of  Indian  Offenses  which  are  courts  es- 
tablished by  the  Secretary  and  by  the  provision  of  25  CFR 
Part  11  exercise  jurisdiction  over  Indians  only.  See  United 
States  V.  Clapox.  .85  Fed.  575  (D.C.  Ore.  1888)  .  Further,  not 
all  Indian  groups  organized  under  the  Indian  Reorganiza- 
tion Act,  48  Stat.  987.  retained  sovereign  authority  if  they 
were  not  recognized  as  sovereign  prior  to  being  reorganized. 
.See  Federal  Indian  Law,  Interior  Department  (1958)  ,  p.  411, 
fn.  36.  In  organizing  under  written  constitutions  most  tribes 
have  limited  criminal  jurisdiction  of  their  laws  and  courts 
to   Indians. 

'Accord,  Ex  parte  Morgan,  20  Fed.  298,  308,  (D.C.W.D.Ark. 
(1883)  also  based  upon  construction  of  R.S.  .Sec.  2146. 
Through  this  and  the  1855  opinion  of  the  Attorney  General. 
infra,  suggest  that  Indian  tribes  do  not  have  jurisdiction 
over  members  who  commit  offenses  against  non-Indians,  the 
practice  and  interpretation  gi\en  Section  1152.  United  States 
Code,  Title  18,  has  been  to  recognize  jmisdiction  of  tribes 
over  offenses  by  tribal  members  against  non-Indians.  See 
Federal  Indian  Law,  Interior  Department  (1958)  pp.  447- 
448;  55  I.D.  14,  58. 
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over  such  offense,  is  or  may  be  secured  to  the 
Indian   tribes  respectively. 

Section  2146  derived  from  Section  25  of  the 
Act  of  June  30,  1834,  4  Stat.  729,  733.'  Section  25 
of  the  1834  Act  was  construed  by  the  Attorney 
General  as  excluding  criminal  jurisdiction  over 
non-Indians.  See  2  Op.  Atty.  Gen.  693  (1834)  at 
page  695: 

*  *  *  the  25th  section  of  the  act  of  the  30th 
of  June,  1834,  declares  that  so  much  of  the  laws 
of  the  United  States  as  provides  for  the  punish- 
ment of  crimes  committed  within  any  place 
within  the  sole  and  exclusive  jurisdiction  of 
the  United  States,  shall  be  in  force  in  the  In- 
dian country;  with  a  proviso,  that  the  same 
shall  not  extend  to  crimes  committed  by  one 
Indian  against  the  person  or  property  of  an- 
other: thus  evidently  proceeding  on  the  sup- 
position that,  under  the  treaties  in  relation 
to  the  Indian  country  west  of  the  Mississippi, 
the  Indian  laws  would  be  applicable  to  Indians 
themselves. 

See  also  7  Op.  Atty.  Gen.  174,   (1855)   at  page  179: 

*  *  *  the  Choctaws  express  a  wish  in  the  treaty 
that  Congress  would  grant  to  the  Choctaws 
the  right  of  punishing,  by  their  own  laws, 
"any  white  man"  who  shall  come  into  the 
nation,  and  infringe  on  any  of  their  regula- 
tions, (Art.  4) .  But  Congress  did  not  accede 
to  this  request.  On  the  contrary,  it  has  made 
provision,  by  a  series  of  laws,  for  the  punish- 
ment of  crimes  affecting  white  men,  committed 
by  or  on  them  in  Indian  country,  including 
that  of  the  Choctaws,  by  the  courts  of  the 
United  States.  (See  act  of  June  30,  1834,  iv 
Stat,  at  Large,  p.  729,  and  act  of  June  17, 
1844,  V  Stat,  at  Large  p.  680).  These  Acts 
cover,  so  far  as  they  go,  all  crimes  except  those 
committed    by   Indian    against   Indian. 


'  That  section   reads  as  follows: 

Sec.  25.  And  be  it  further  enacted;  That  so  much  of 
the  laws  of  the  United  States  as  provides  for  the  punish- 
ment of  crimes  committed  within  any  place  within  the 
sole  and  exclusive  jurisdiction  of  the  United  States,  shall 
be  in  force  in  the  Indian  country:  Provided,  The  same 
shall  not  extend  to  crimes  committed  by  one  Indian 
against  the  person  or  property  of  another  Indian. 


Section  2146  was  incorporated  in  Section  1152 
of  Title  18,  United  States  Code.^ 

Where  the  provisions  of  a  statute  are  carried 
forward  and  embodied  in  a  codification  in  the 
same,  or  substantially  the  same  words,  the  latter 
provision  is  considered  a  continuance  of  the  former 
statute  anci  of  the  p>olicy  and  the  interpretations 
given  that  statute.  82  C.J.S.  Statutes  §  276.  It  is 
my  conclusion,  therefore,  that  unless  there  still 
remains  in  force  a  treaty  prevision  whereby  a 
tribe  acquired  "exclusive  jririsdiction  over  sjich 
offense"  as  provided  by  Section  1152,  Indian  tribes 
generally  do  not  possess  criminal  jurisdiction  over 
non-Indians. 

Though  the  statute.  18  U.S.C.  §  1152,  retains 
that  reference  to  exclusive  tribal  jurisdiction  ac- 
quired by  treaty  it  is  doubtful  that  any  such 
jurisdiction  which  may  have  been  vested  in  a 
tribe  has  survived.  It  is  interesting,  in  this  regard, 
to  note  that  the  Cherokee  treaty  of  1791,  7  Stat. 
39,  included  this  provision: 

If  any  citizen  of  the  United  States,  or  other 
person  not  being  an  Indian,  shall  settle  on  any 
of  the  Cherokces'  lands,  such  person  shall 
forfeit  the  protection  of  the  United  States,  and 
the  Cherokees  may  punish  him  or  not,  as 
they   may   please. 

That  provision  was  amended  by  the  treaty  of 
February  27,  1819,  7  Stat.  195,  which  provided 
that  "white  intruders"  were  to  be  proceeded 
against  by  the  United  States  in  accordance  with 
the  provisions  of  the  Trade  and  Intercourse  Act 
of  1802,  2  Stat.  139.  Similarly,  though  by  the  pro- 
visions of  some  early  treaties  criminal  jurisdiction 
was  granted  Indian  tribes,  provisions  in  later 
treaties  required  tribes  to  seize  and  surrender  tres- 
passers or  "badnien"  to  designa.ted  Federal  officials. 
While  we  have  not  made  an  exhaustive  survey  of 
treaties  with   respect   to   provisions  granting   crim- 


'  See  rcvi.ser's  note.  Section    1152.  Title  18,  U.S.  Code  pro- 
vides: 

Except  as  otherwise  expressly  provided  by  law,  the 
general  laws  of  the  United  States  as  to  the  punishment 
of  offenses  committed  in  any  place  within  the  sole  and 
exclusive  jurisdiction  of  the  United  States,  except  the 
District  of  Columbia,  shall  extend  to  the  Indian  coun- 
try. 

This  section  shall  not  extend  to  offenses  committed  by 
one  Indian  against  the  person  or  property  of  another 
Indian,  nor  to  any  Indian  committing  any  offense  in 
the  Indian  country  who  has  been  punished  by  the  local 
law  of  the  tribe,  or  to  any  case  where,  by  treaty  stipula- 
tions the  exclusive  jurisdiction  over  such  offenses  is 
or  may  be  secured  to  the  Indian  tribes  respectively. 
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inal  jurisdiction  over  non-Indians,  and  therefore 
subject  to  the  possibiHty  that  in  a  rare  instance 
such  jurisdiction  may  have  survived,  the  answer  to 
the  question  posed  by  the  members  of  the  National 
Council  on  Indian  Opportunity  must  be  that  In- 
dian tribes  do  not  possess  criminal  jurisdiction 
over  non-Indians,  such  jurisdiction  lies  in  either 
the  state  or  Federal  governments. 

Mitchell  Melich, 

Solicitor. 


Use  of  Colorado  River  Water  on  Lands 

Determined  to  be  Within  the  Colorado 

River   Indian   Reservation 


January  21,  1971. 


Memorandum 


To:  Regional  Solicitor,   Los  Angeles 

From:        Solicitor 

Subject:  Use  of  Colorado  River  water  on  lands 
determined  to  be  within  the  Colorado 
River  Indian  Reservation  under  the  Sec- 
retary's order  of  January  17,  1969, 
affirmed  by  Secretary's  order  of  June  2, 
1970 

This  is  in  resjx)nse  to  your  memorandum  to  the 
Associate  Solicitor,  Indian  Affairs,  dated  Decem- 
ber 7,   1970. 

We  understand  that  the  lands  in  question  are 
trust  lands  on  the  Indian  reservation  held  by  the 
United  States  for  the  use  and  benefit  of  the  Colo- 
rado River  Tribe  of  Indians.  Further,  that  the 
tribe  intends  to  issue  the  proposed  permits  to 
present  occupants  after  obtaining  the  approval  of 
the  peiTiiits  from  the  Bureau  of  Indian  Affairs.  It 
appears  that  the  Indian  tribes  wish  to  apply  water 
decreed  to  them  under  the  terms  of  Arizona  v. 
California,  373  U.S.  .546  (1963)  and  376  U.S.  340 
(1964)  to  these  lands.  This  use  would  be  made  for 
a  temporary  period  of  time  pending  the  time  when 
the  entire  boundary  of  that  reservation  is  estab- 
lished and  the  Supreme  Court  rules  on  the  amount 
of  water  reserved  for  all  those  lands  as  provided 
for  in  Arizona  v.  California,  376  U.S.  340,  at  345 
(1964). 

While  the  measure  of  the  water  right  of  the 
tribe  may  be  based  ujx>n  "agricultural  and  related 
uses,"  the  "place  and  nature  of  beneficial  use,"  that 
may  be  made  of  water  within  the  boundaries  of 
the  reservation,  is  not  restricted  to  agricultural 
and  related  uses. 


Mitchell  Melich, 

Solicitor. 


An  issue  similar  to  that  raised  by  your  memo- 
randum was  considered  by  this  office  in  a  memo- 
randum to  the  Secretary  of  the  Interior,  dated 
February  1,  1964.  A  copy  of  that  memorandum  is 
attached  pursuant  to  your  telephone  request  of 
December  28,  1970.  Therein,  this  office  stated,  with 
respect    to    this    particular    reservation    as    follows: 

*  *  *  We  know  of  no  reason  for  holding  that 
the  Indians'  water  rights  must  be  used  only 
for  agricidture  any  more  than  for  holding 
that  their  lands  themselves  must  be  so  used. 
The  water  right  itself  is  but  a  sj>ecial  type  of 
real  prop>erty  which  is  a  part  and  parcel  of  the 
Reservation. 

Approximately  100  years  has  passed  since  the 
Colorado  River  Reservation  was  first  estab- 
lished. During  this  time  there  have  been 
marked  changes  all  over  the  country  in  the 
types  of  uses  to  which  land  and  related  re- 
sources are  put.  Indian  land  and  water  may 
bring  larger  returns  or  other  benefits  to  their 
owners  if  used  for  commercial  or  industrial 
purposes  than  if  cultivated  for  crops.  Where 
circumstances  warrant  the  use  of  Indian  lands 
for  recreational,  commercial,  or  industrial  pur- 
poses rather  than  for  agriculture,  we  believe 
that  the  reserved  water  rights  remain  available 
for  those  other  purposes.  *   *  * 


Circumstances  appear  to  warrant  the  use  of  the    | 
land    in    cjuestion    for    purposes    other    than    agri- 
cultural.  Hence,  it  is  our  opinion  that  the  permits    | 
as  approved  by  the  Bureau  of  Indian  Affairs  may     ' 
properly    contain    appropriate    language    covering 
the  source  of  the  permittee's  water  rights  authoriz- 
ing the  use  of  water  decreed  for  the  benefit  of  this    ,, 
reservation    to   be   applied   to   those   lands   located    I 
within  the  reservation.  The  amount  and  place  of 
use  is  a  matter  in  the  control  of  the  tribe  subject 
to  the  approval  of  the  Bureau  of  Indian  Affairs. 

We  suggest  that  it  would  be  appropriate  for  the 
tribe  and  the  Bureau  of  Indian  Affairs  to  coordi- 
nate all  of  the  activities  for  the  release  of  the 
water  with  the  Bureau  of  Reclamation  rather  than 
require  each  permittee  to  do  so  individually  be- 
cause the  decreed  right  is  based  upon  the  water 
decreed  for  the  benefit  of  the  reservation  and  con- 
trol of  the  amount  and  place  of  use  properly  rests 
with  the  tribe  and  the  Bureau  of  Indian  Affairs. 
The  balance  of  your  suggested  provisions  as 
changed  appears  unobjectionable.  j 


Attachment 
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Aplicability  of  the  Wholesome  Meat  Act 
OF  1967  ON  Indian  Reservations 


M-36811 


February  1,  1971. 


Indian  Lands:  Generally— Statutes— Act  of  Decem- 
ber 15,   1967. 

The  Secretary  of  Agriculture  is  not  authorized  or 
required  to  conduct  meat  inspection  programs 
on  Indian  reservations  under  the  provisions  of 
the  Wholesome  Meat  Act  of  1967,  81  Stat.  584, 
21  U.S.C.  §§  601-691    (Supp.  V.  1965-1969). 

Indians:  Civil  Jurisdiction— Indians:  Criminal  Ju- 
risdiction—Indian Lands:  Generally— Statutes- 
Act  of  August  15,  1953— Act  of  December  15,  1967 
—Regulations:  Generally— Act  of  February  15, 
1929. 


States  which  have  assumed  the  requisite  jurisdic- 
tion over  Indian  country  under  Public  Law  280 
(Act  of  August  15,  1953,  67  Stat.  588,  as 
amended,  18  U.S.C.  §  1162  and  28  U.S.C.  §  1360) 
or  under  the  Civil  Rights  Act  of  1968  (Act  of 
April  11,  1968,  82  Stat.  77-81,  25  U.S.C.  §§  1321- 
1322  (Supp.  v.,  1965-1969) ,  are  required  by  the 
Wholesome  Meat  Act  of  1967  to  enforce  their 
meat  inspection  laws  on  Indian  reservations  if 
the  enforcement  does  not  involve  the  regulation 
of  property  held  in  trust  by  the  United  States 
for  the  benefit  of  the  Indians.  States  which  have 
not  assumed  the  aforementioned  jurisdiction 
over  Indian  country  are  not  authorized  or  re- 
quired by  the  Wholesome  Meat  Act  of  1967  to 
enforce  their  meat  inspection  laws  on  Indian 
reservations  unless  the  Secretary  of  the  Interior 
were  to  enact  regulations  authorizing  such  enforce- 
ment under  the  authority  granted  him  by  the 
Act  of  February  15,  1929^  45  Stat.  1185,  as 
amended,  25  U.S.C.  §  231. 


Mr.   Edward  M.  Shulman 

General    Counsel 

United  States  Department 

of  Agriculture 
Washington,  D.C.  20250 

Dear  Mr.  Shulman: 

We  have  considered  your  letter  of  February  25, 
1970,  requesting  our  opinion  on  the  applicability 
on  Indian  reservations  of  the  Wholesome  Meat 
Act  of  December  15,  1967,  81  Stat.  584,  21  U.S.C. 
§§  601-691  (Supp.  V.  1965-1969)  (originally  en- 
acted as  the  Act  of  March  4.  1907,  34  Stat.   1260- 


1265,  as  amended,  21  U.S.C.  §§  71-91).  You  raise 
two  questions  which  for  convenience  we  shall  con- 
sider in  reverse  order. 

1.  Dues  the  Wholesome  Meat  Act  of  19^7  re- 
quire the  Secretary  of  Agriculture  to  conduct  meat 
inspection  programs  on   Indian   reservations? 

Nowhere  in  the  act  or  in  its  legislative  history  is 
tliere  any  reference  to  Indians  or  Indian  reserva- 
tions, thus  raising  the  question  of  whether  legis- 
lation which  makes  no  mention  of  Indians  or  In- 
dian reservations  applies  to  them.  There  is  case 
law  which  indicates  that  general  acts  of  Congress 
do  not  apply  to  Indians  unless  Congress  has  mani- 
fested an  intent  to  include  them.^  However,  the 
recent  trend  indicates  that  general  acts  of  Congress 
applying  to  all  persons  includes  Indians  and  their 
property  interests.-  There  is,  however,  limiting 
language  in  21  U.S.C.  §  601  (g)  and  (h)  which 
indicates  that  the  Secretary  of  Agriculture  is  not 
authorized  or  recjuired  to  conduct  meat  insjjection 
programs  on  Indian  reservations. 

The  act  provides  that  the  Secretai^y  of  Agricul- 
ture must  appoint  inspectors  to  conduct  ante-mor- 
tem and  post-mortem  examinations  and  inspections 
of  various  animals  and  meat  food  products  pre- 
pared for  "commerce"  in  any  slaughtering,  meat- 
canning,  salting,  packing,  rendering  or  similar  es- 
tablishment. 21  U.S.C.  §§  603,  604  and  606.  In  the 
definition,  section  21  U.S.C.  §  601  (h)    provides: 

The  term  'commerce'  means  commerce  be- 
tween any  State,  and  Territory,  or  the  District 
of  Columbia,  and  any  place  outside  thereof; 
or  icithin  any  Territory  not  organized  with  a 
legislative  body,  or  the  District  of  Columbia. 
(Emphasis  added) 


^Elk  V.  Wilkins,  112  U.S.  94.  100  (1884);  McCandleis  v. 
Uniled  Slates  ex  ret.  Diabo.  2,5  F.2(l  71  (.Sid  Civ.  1928)  . 
aff'g  sub  nom,  [United  States  ex  rel.  Diabo  v.  MrCnndless,] 
18  F.2cl  282  (E.D.  Pa.  1927)  ;  United  States,  v.  5,677.94  Acres 
of  Land,  162  F.  Supp.  108,  110-111  (D,  Mont.  19,58);  Seneca 
Nation  of  Indians  v.  Brucker.  162  F.  Supp.  .580.  581-582 
(D.  D.C.  19,58)  .  afj'd;  262  F.2d  27  (D.C.  Cir.  1958)  ,  cert, 
denied,  ,S60  U.S.  909  (1959)  ;  and  Nicodemus  v.  Washington 
Water  Power  Co.,  264  F.2d  614.  617    (9th  Cir.  1959). 

-The  Cherokee  Tolmcco,  78  U.S.  (11  Wall.)  616  (1870); 
Choleau  v.  Burnet,  28,3  U.S.  691  (1931)  ;  Superintendent  v. 
Commissioner,  295  U.S.  418,  420  (1935)  ;  Federal  Power  Com- 
mission V.  Tuscarora  hidian  Nation,  362  U.S.  99,  115-118,  120 
1960)  ;  Navajo  Tribe  v.  N.L.Ii.B.,  288  F.2d  162.  164-165n.4, 
(D.C.  Cir.  1961)  .  cert,  denied,  366  U.S.  928  (1961)  ;  Commis- 
sioner V.  Walker,  326  F.2d  261,  263  (9th  Cir.  1964);  Colli- 
flower  V.  Garland,  342  F.2d  369,  376  (9th  Cir.  1965)  ;  Holt  v. 
Commissioner,  364  F.2d  38,  40  (8th  Cir.  1966)  ,  cert,  denied, 
386  U.S.  931  (1967)  ;  and  Mann  v.  United  States,  399  F.2d 
672.  673    (9th  Cir,   1968)  , 
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The  act  defines  "Territory"  in  21  U.S.C.  §  601 
(g) ,  which  states: 

The  term  'Territory'  means  Guam,  the  Virgin 
Islands  of  the  United  States,  American  Samoa, 
and  any  other  territory  or  possession  of  the 
United  States,  excluding  the  Canal  Zone. 
(Emphasis   added) 

We  do  not  read  these  definitions  as  including 
Indian  reservations.  Ex  Parte  Morgan,  20  F.  298, 
305-306  (W.D.  Ark.  1883);  In  re  Lane,  135  U.S. 
443,  447-448  (1890)  .  Since  an  Indian  reservation 
is  not  included  within  the  definition  of  "Territory  " 
under  21  U.S.C.  §  601  (g) ,  the  definition  of  "com- 
merce" in  21  U.S.C.  §  601  (h)  as  "*  *  *  commerce 
between  any  *  *  *  Territory  *  *  *  and  any 
place  outside  thereof  *  *  *  '  cannot  mean  com- 
merce flowing  from  or  to  an  Indian  reservation 
and  any  place  within  the  same  state  but  outside  the 
reservation. 

In  the  exercise  of  its  plenary  power  over  Indian 
affairs  and  property,  the  Congress  has  assigned  the 
management  of  Indian  affairs  to  the  Commissioner 
of  Indian  Affairs,  under  the  direction  of  the  Sec- 
retary of  the  Interior.  25  U.S.C.  §  2;  Reorganiza- 
tion Plan  No.  3  of  1950,  5  U.S.C.  1332-15,  note. 
If  Congress  had  intended,  through  the  Wholesome 
Meat  Act,  to  give  the  Secretary  of  Agricidtiue  any 
regulatory  authority  over  Indian  reservations,  we 
think  it  would  have  done  so  by  a  specific  grant  of 
power  in  the  act. 

For  these  reasons,  we  conclude  that  the  Secretary 
of  Agriculture  is  not  authorized  or  recjuired  to 
conduct  meat  inspection  programs  on  Indian  res- 
ervations under  the  provisions  of  the  Wholesome 
Meat  Act  of  1967,  except  as  hereinafter  provided. 

2.  Does  the  Wholesome  Meat  Act  of  1967  re- 
quire the  states  to  conduct  meat  inspection  pro- 
grams on  Indian  reservations  xvithin  their  borders? 

The  relevant  provisions  are  contained  in  21 
U.S.C.  §  661.  This  section  authorizes  the  Depart- 
ment of  Agriculture  to  cooperate  with  appropriate 
state  agencies  in  developing  and  administering  a 
state  meat  inspection  program  in  any  state  which 
has  enacted  a  meat  inspection  law  imposing  man- 
datory inspection  and  sanitation  requirements  for 
intrastate  operators,  at  least  equal  to  the  Federal 
requirements  under  21  U.S.C.  ch.  12,  subch.  I.  21 
U.S.C.  §  661(a)  (1).  Section  661(c)  (1)  provides 
for  the  extension  of  the  Federal  standards  to  intra- 
state operations  and  transactions  within  two  years 
after  enactment  of  the  Wholesome  Meat  Act,  if 
the  Secretary  believes  that  a  state  has  failed  to 
develop  or   is   not   enforcing   with   respect    to   all 


establishments  within  its  jurisdiction,  requirements 
at  least  equal  to  those  imposed  under  21  U.S.C. 
ch.  12,  subchs.  I  and  IV.  The  adequacy  o4  the 
state  system  would  be  determined  by  the  Secretary 
after  consultation  with  the  governor,  and  the 
provisions  of  21  U.S.C.  ch.  12,  subchs.  I  and  IV, 
would  become  applicable  to  intrastate  transac- 
tions 30  days  after  publication  in  the  Federal  Reg- 
ister of  the  Secretary's  designation  of  the  state.  If 
the  Secretary  has  reason  to  believe  that  the  State 
will  activate  the  requirements  within  one  addi- 
tional year,  he  may  delay  the  designation  for  that 
period  of  time. 

If  the  state  subsequently  established  a  system 
equal  to  Federal  standards,  the  designation  could 
be  revoked.  21  U.S.C.  §  661  (c)  (1)  .  After  the  initial 
period,  the  Federal  system  coidd  be  made  appli- 
cable or  inapplicable  as  required  by  the  adequacy 
or  inadequacy  of  ithe  state  system. 

As  far  as  the  breadth  of  the  state  inspection  is 
concerned,  the  crucial  wording  is  contained  in  the 
first  part  of  21    U.S.C.   §  661 '(c)  (1): 

If  the  Secretary  has  reason  to  believe,  by  thirty 
days  prior  to  the  expiration  of  two  years  after 
enactment  of  the  Wholesome  Meat  Act,  that  a 
State  has  failed  to  develop  or  is  not  enforcing, 
with  respect  to  all  establishments  xvithin  its 
jurisdiction  (except  those  that  would  be  ex- 
empted from  Federal  inspection  under  sub- 
paragraph (2) )  *  *  *  requirements  at  least 
equal  to  those  imposed  under  subchapters  I 
and  IV  of  this  chapter,  he  shall  promptly  no- 
tify the  Governor  of  the  State  of  this  fact.  If 
the  Secretary  determines,  after  consultation 
with  the  Governor  of  the  State,  or  representa- 
tive selected  by  him,  that  such  requirements 
have  not  been  developed  and  activated,  he 
shall  promptly  after  the  expiration  of  such 
two-year  period  designate  such  State  as  one 
in  which  the  provisions  of  subchapters  I  and 
IV  of  this  chapter  shall  apply  to  operations 
and  transactions  wholly  within  such  State: 
*    *    *  .    (Emphasis  added) 

Since  a  state  must  develop  and  enforce  require- 
ments at  least  equal  to  the  Federal  standards  on 
all  establishments  within  its  jurisdiction,  the  ques- 
tion is  whether  such  an  establishment,  if  located 
on  an  Indian  reservation,  is  within  the  jurisdiction 
of  the  state?  A  categorical  answer  cannot  be  given. 

The  Act  of  August  15,  1953,  67  Stat.  588,  as 
amended,  18  U.S.C.  §  1162  and  28  U.S.C.  §  1360 
(commonly  referred  to  as  Public  Law  280)  ,  in- 
vested those  states  which  were  granted  or  have 
assumed  jurisdiction  thereunder,  with  civil  and 
criminal  jurisdiction  over  the  persons  and  private 
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(non-trust)    property  ot  Indians  witliin  the  Indian 
country.^ 

This  Department  has  recently  held  that  Public 
Law  280  invested  the  State  of  California  with 
jurisdiction  to  enforce  its  health  and  sanitation 
laws  and  regidations  against  the  person  of  Indians 
in  the  Indian  country.  However,  we  concluded  that 
the  State  of  California  does  not  have  authority, 
directly  or  indirectly,  to  enforce  such  laws  against 
property  held  in  trust  by  the  United  States  for 
the  benefit  of  the  Indians.  See  Solicitor's  Opinion 
M-36768  (February  7,  1969) ,  two  copies  of  which 
are  enclosed.  On  page  2  of  that  opinion  we  stated: 

In  our  view  both  the  language  of  Public  Law 
280  and  its  legislative  history  make  quite 
clear  that  it  was  not  intended  to  invest  the 
states  with  jurisdiction  over  trust  property. 
This  Department  consistently  has  held  that  the 
statute  furnishes  no  basis  for  the  application 
of  state  or  local  zoning,  construction,  or  other 
land  use  laws,  regulations,  or  standards  to  trust 
property.  Authority  with  respect  to  such  prop- 
erty is  reposed  exclusively  in  the  Federal  and 
tribal  governments.  See  25  CFR  1.4  and  80  F.R. 
8722    (No   131,  July  9,   1965)." 

Accordingly,  those  states  which  have  assumed 
jurisdiction  over  Indian  country  under  Public  Law 
280  or  under  the  Civil  Rights  Act  of  1968  are  re- 
quired by  the  Wholesome  Meat  Act  to  enforce  their 
meat  inspection  laws  on  Indian  reservations,  if  the 
enforcement  does  not  involve  the  regulation  of 
trust  property  in  any  significant  way.'  In  these 
states,  and  these  states  only,  we  conclude  that  the 
operation  of  meat  processing  establishments  on 
Indian  reservations  is  rvithin  that  state's  jurisdic- 
tion as  contemplated  by  21  U.S.C.  §  661  (c)  (1). 

What  if  a  state,  wliich  has  jurisdiction  over  In- 
dian reservations,  refuses  to  enforce  its  meat  inspec- 
ition   laws  on   the  reservations?  Section   661  (c)  (1) 


'States  can  no  longer  unilaterally  assume  jurisdiction  over 
Indian  country  under  Public  Law  280  since  this  power 
was  repealed  by  the  Act  of  April  U,  1968,  82  Stat.  77,  79, 
25  U.S.C.  §  1323(b)  (Supp.  V.  1965-1969)  (commonly  known 
as  the  Civil  Rights  Act  of  1968)  .  However,  this  act  does 
grant  states  the  right  to  assume  civil  and  criminal  jurisdic- 
tion over  Indian  country,  but  only  with  the  consent  of  the 
Indian  tribe.  25  U.S.C.  §§   1321,  1.322. 

*See  also  Snohomish  County  v.  Seattle  Disposal  Co.,  425  P. 
2d  22   (Wash.  1967)  ,  cerl.  denied.  389  U.S.  1016    (1967)  . 

=  A  caveat  is  in  order  here.  Both  Public  Law  280  and  the 
Civil  Rights  Act  of  1968  provide  for  partial  as  well  as 
full  assumption  of  state  jurisdiction  over  Indian  country.  A 
state  which  has  only  assumed  partial  jurisdiction  may  not 
have  obligated  itself  to  enforce  meat  inspection  laws  or 
laws  of  a  similar  nature  on  the  reservations.  These  states 
must  be  treated  in  the  same  manner  as  those  which  have 
not   assumed  jurisdiction    under    the   aforementioned    acts. 


makes  it  clear  that  the  Secretary  of  Agriculture  can 
designate  that  state  as  one  in  which  the  provisions 
of  21  U.S.C.  ch.  12,  subchs.  I  and  IV  would  then 
become  applicable.  Since  subchs.  I  and  IV  require 
affirmative  action  on  the  part  of  the  Secretary  of 
.Agriculttire,  he  would  have  jtirisdiction  over  the 
Indian  reservations  in  these  states  to  the  extent 
specified  in  the  aforementioiied  subchapters.  To 
hold  otherwise  would  mean  that  there  would  be 
no  penalty  for  a  state  which  refused  to  enforce  its 
laws  on  a  particular  Indian  reservation. 

What    about    states    which    have    not    assumed 
the  requisite  jurisdiction  over  Indian  country? 

Congress  has  given  the  Secietary  of  the  Interior 
discretionary  authority  to  allow  state  agents  to 
enter  upon  Indian  reservations  lor  the  piupose  of 
making  inspection  of  health  and.  educational  con- 
ditions and  enforcing  sanitation  and  ciuarantine 
regulations.  Act  of  February  15,  1929,  45  Stat.  1185, 
as  amended,  25  U.S.C.  §  231.  We  believe  that  meat 
inspections  come  within  the  scope  of  this  section. 
We  do  not  believe  Congress  intended,  by  the 
passage  of  the  Wholesome  Meat  Act,  to  limit  the 
powers  already  granted  to  the  Secretary  of  the 
Interior  under  25  U.S.C.  §  231.  The  law  does  not 
favor  repeals  by  implication.  United  States  v. 
Healey,  160  U.S.  136,  146-147  (1895)  ;  United 
Stales  v.  Greathou.se,  166  U.S.  601,  605-606  (1897)  ; 
and  Washington  v.  Miller,  235  U.S.  422,  428 
(1914). 

We,  therefore,  conclude  that  the  Secretary's  au- 
thority under  25  U.S.C.  g  231  controls  in  those 
states  which  have  not  assumed  the  essential  juris- 
diction over  Indian  cotintry  under  Public  Law  280 
or  under  the  Civil  Rights  Act  of  1968.  Since  the 
Secretary  has  not  adopted  any  regulations  imple- 
menting the  provisions  of  this  section,  these  states 
are  without  authority  to  inspect  meat  processing 
establishments  on  Indian  reservations  within  their 
borders.  We  could,  however,  recommend  that  the 
Secietary  of  the  Interior  adopt  such  regulations 
authorizing  state  agents  to  enforce  such  meat  in- 
spection standards  on  Indian  reservations  as  the 
Secretary  of  Agriculture  deems  necessary.  Your 
Department's  jurisdiction  over  those  states  would 
then  be  equivalent  to  that  possessed  over  states 
which  have  assumed  jurisdiction  under  Public 
Law  280  or  under  the  Civil  Rights  Act  of  1968. 

Conclusion} 

In  summary,  we  are  of  the  opinion  that  the  Sec- 
retary of  Agriculture,  except  as  hereinafter  pro- 
vided, is  not  authorized  or  required  to  conduct 
meat  inspection  programs  on  Indian  reservations 
under  the  provisions  of  this  act.  States  which  have 
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assumed  jurisdiction  over  Indian  country  under 
Public  Law  280  or  under  the  Civil  Rights  Act  ot 
1968  are  required  by  21  U.S.C.  §  661  (c)  (1)  to 
enforce  their  meat  inspection  laws  on  Indian  res- 
ervations, but  only  it  the  entorcement  does  not, 
directly  or  indirectly,  involve  the  regulation  of 
trust  property  in  any  significant  way.  The  Secre- 
tary of  Agriculture  can  enforce  the  piX)visions  of 
21  U.S.C.  ch.  12,  subchs.  I  and  IV,  in  any  of  these 
states  which  may  refuse  to  enforce  their  laws  on 
the  reservations. 

States  which  have  not  assumed  the  aforemen- 
tioned jmisdiction  over  Indian  country  are  not 
authorized  or  required,  by  tlie  Wholesome  Meat 
Act,    to    enforce    their    meat    inspection    laws    on 


Indian  reservations  within  their  borders.  However, 
we  could,  if  your  Department  so  desires,  recom- 
mend that  the  Secretary  ot  the  Interior  enact 
regulations  authorizing  state  agents  to  enforce  such 
meat  inspection  standards  as  the  Secretary  of  Agri- 
culture deems  necessary. 

For  your  convenience,  we  have  enclosed  a  list 
of  the  states  which  have  assumed  some  measiue  of 
jurisdiction  over  Indian  country  under  Public  Law 
280.  This  list  must  be  reviewed  periodically,  how- 
ever, as  retrocessions  of  and  additions  to  state 
jurisdiction   may  occur  at  any  time. 

Raymond  C.  Coulter, 

Deputy  Solicilor. 


STATES  HAVING  CIVIL  OR  CRIMINAL  JURISDICTION 
OVER  INDIANS  ON  THEIR  RESERVATIONS 


STATE 


RESERVATION 


TYPE  OF  JURISDICTION 


AUTHORITY 


ALASKA 

All  Indian  country 

All  Indian  country,  except  that  on   Annette 
Islands,     tlie     Metlakatla     Ind.     Community 
may  exercise  jurisdiction  over  offenses   com- 
mitted   by   Indians   in    the   same   manner   in 
which  such  jurisdiction  may  be  exercised  by 
Indian   tribes  in  Indian   country  over  whicii 
state  jurisdiction   has  not   been   extended 

Civil 
Criminal 

Public  Law  280,  67 
Stat.  588,  18  U.S.C. 
§  1162  &  28  U.S.C. 
§  1360 

Act  of  Nov.  25, 
1970.  84  .Stat.   1358 

ARIZONA 

All     Indian     tribal    lands,    reservations    and 
allotments 

Enforcement  of  state  laws  relating 
to  air  &  water  pollution 

A.R.S.  §is  .36-1801, 
1865 

(pursuant  to  Public 
Law  280) 

CALIFORNIA 

All  Indian  country 

Civil  and  Criminal 

Public  Law  280.  67 
Stat.  .588,  18  U.S. 
§  1162  &  28  U.S.C. 
§  1360 

FLORIDA 

All  Indian  reservations 

Civil  and  Criminal 

F.S.A.  §  285.16; 
P.L.  280  ■ 

IDAHO 

All   Indian  country    (as  defined    in    18   U.S.C. 
§11,51) 

Civil  and  Criminal  enforcement  of 
laws      concerning      the      following 
matter: 

A.  Compulsory  school  attendance 

B.  Juvenile   delinquency   &   youth 
rehabilitation 

C.  Dependent,  neglected  8:  aljused 
children 

D.  Insanities  &  mental  illness 

E.  Public  assistance 

F.  Domestic  relations 

G.  Operation    &    Management    of 
motor   vehicles  upon   highways 
&     roads     maintained     by     the 
county    or    state,    or    political 
subdivisions  thereof. 

Idaho  Code  §§  67- 
5101  to  67-5103 

IOWA 

Sac  and  Fox 

Criminal    (except  U.S.  courts  retain 
jurisdiction    over    offenses    defined 
by  the  laws  of  the  U.S.  committed 
by    or    against    Indians   on    Indian 
reservations)  . 
Civil 

Act  of  June  30. 
1948,  62  .Stat.    1161 

I.C.A.  §§  1.13-1.15 
(pursuant  to  Pub. 
Law  280) 
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STATES  HAVING  CIVIL  OR  CRIMINAL  JURISDICTION 
OVER  INDIANS  ON  THEIR  RESERVATIONS 


STATE 


RESERVATION 


TYPE  Ob   JURISDICTION 


AUTHORITY 


KANSAS 

All  Indian  reservations 

Criminal    (except  U.S.  courts  retain 
jurisdiction    over    offenses    defined 
by  the  laws  of  the  U.S.  committed 
by    or    against    Indians    on    Indian 
reservations) 

Act  of  June  8, 
1940,    54    Stat.    249 

MINNESOTA 

All    Indian    country    except    the    Red    Lake 
Reservation 

Civil  &  Criminal 

Public  Law  280 

MONTANA 

Flathead 

Criminal 

R.C.M.  §  83-86 
(pursuant  to  Pub- 
lic  Law  280) 

NEBRASKA 

All   Indian   country    within    the   state.   How- 
ever, Nebraska  retroceded  all  criminal  juris- 
diction over  that  part  of  the  Omaha  Indian 
Reservation  lying  in  Thurston  County  except 
offenses    involving    the    operation    of    motor 
vehicles    on    public    roads    or    highways.    35 
F.R.  16598    (1970). 

Civil  and  Criminal 

• 

Public  Law  280 

NEVADA 

Winnemucca  Colony 
Battle  Mountain 
Elko  Colony 
Ruby  Valley 
South  Fork 
Odgers  Ranch 
Ely  Colony 
Goshute 

Reno  Sparks  Colony 
Washoe  Tribal  Farm 
Pine  Nut  allotments 
Dresserville  Colony 
Carson  Colony 
Duckwater 
Yomba 
Lovelock  Colony 

Civil    and    Criminal    over    all    In- 
dian   country.    However,    prior    to 
the    effective    date    of    the    Nevada 
statute   (90  days  after  July  1.  1955)  , 
a  county  may  petition  the  governor 
to     exclude     the     Indian     country 
within     that     county     from     state 
jurisdiction.     The     governor     may 
then   exclude   such    Indian   country 
from  state  jurisdiction   if  he  issues 
a    proclamation    to    that    effect    be- 
fore   the   effective   date  of   the   Ne- 
vada statute. 

Any    area    of    Indian    country    so 
excluded  may,  by  subsequent  proc- 
lamation   of    the    governor    at    the 
request  of  a  county,  become  subject 
to  state  jurisdiction. 

N.R.S.  §  41.430 
(pursuant  to  Pub- 
lic Law  280) 

NEW  YORK 

All  Indian  reservations 

Civil  and  Criminal 

Act  of  July  2, 
1948.  62  Stat.  1224, 
25  U.S.C.  §  232 
(1964)  ;  Act  of  Sept. 
13,  1950,  64  Stat. 
845,  25  U.S.C.  § 
233    (1964) 

NEW  MEXICO 

All  Indian  reservations 

New     Mexico     claims     jurisdiction 
over    Indians   committing    the    fol- 
lowing offenses,   whether  on   or  off 
the  reservation: 

A.  Murder 

B.  Manslaughter 

C.  Rape 

D.  Assault  with  intent  to  kill 

E.  Arson 

F.  Burglary 

G.  Larceny 

The    validity    of    this    assertion    of 
jurisdiction     is    questionable    since 
Congress    has    made    these    crimes 
committed  in  Indian  country  triable 
in    the    federal    courts,    thus    pre- 
sumably   excluding    state    jurisdic- 
tion. 18  U.S.C.  §  1153   (1964) 

N.M.S.A.  (1953)  § 
41-21-7 

^ 
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states  having  civil  or  criminal  jurisdiction 
over  indians  on  their  reservations 


STATE 


RESERVATION 


TYPE  OF  JURISDICTION 


AUTHORITY 


NORTH 
CAROLINA 

Cherokee 

Civil  and  Criminal 

/;;     re     McCoy,     2 
F.  Supp.  409 
(D.N.C.   1964), 

6  authorities 
cited  therein 
including  the 
Treaty  of  New 
Echota  of   1835, 

7  Stat.  478. 

OKLAHOMA 

All     (no    reservations,    trust    allotments    only 

Civil  and  Criminal 

See  Departmental 

remaining) 

letter  of  8-17-42 
to  Justice  Dept. 
&  letter  from 
Governor  of  Okla. 
in  1953    (in  Public 
Law  280  legislative 
hie) 

OREGON 

All  Indian  country  except  the  Warm  Springs 
Reservation 

Civil  and  Criminal 

Public  Law  280 

WASHINGTON 

Chehalis 

Civil  and  Criminal 

Ch.  240,  Wash. 

Lower  Elwha 

" 

Laws  of    1957; 

Muckelshoot 
Nisqually 
Port  Gamble 

::       :: 

Public  Law  280 

Quileute 

•' 

Squaxin  Island 
Skokomish 

., 

Suquamish 
Tulalip 
Colvillc 
Swinomish 

.. 

All  others 

Criminal  only 

Civil    and   Criminal    only   on    non- 

Ch.  36,  Wash. 

Quinault.    Washington    retroceded    all    juris- 
diction over  the  Quinault  Reservation  except 
as  provided  under  Chapter  .S6,  Laws  of  1963 

(RCW   .37.12.010—37.12.060)  .   34   F.R.    14288 

(1969)  . 

trust  land  and  on  trust  land  in  the 
following   areas: 

A.  Compulsory  school  laws 

B.  Public  assistance 

C.  Domestic  relations 

D.  Mental  illness 

Laws  of  1963, 
Public  Law  280 

C.  Juvenile  delinquency 

D.  Adoption  proceedings 

E.  Dependent  children 

F.  Operation  of  motor  vehicles  on 
public  roads 

WISCONSIN 

All  reservations 

1    Civil  and  Criminal 

1    Public  Law  280 

Applicability  of  the  Liquor  Laws  of 

THE   State   of   Montana   on   the 

Rocky  Boy'.s  Reservation 


M-36815 


February  3,  1971. 


Indians:  Criminal  Jurisdiction— Indians:  Law  and 
Order— State  Laws 

The  modification  of  tlie  Federal  Indian  liquor 
laws,  permitting  the  introduction,  possession  and 
sale  of  intoxicating  beverages  on  the  reservation 
with    tribal    consent     (Act   of   August    15,    1953, 


67  Stat.  586,  18  U.S.C.  ^  1161  (1964),  does  not 
make  Montana  liquor  laws  applicable  to  the 
Chippewa  Cree  Tribe  or  tribal  members  on  the 
Rocky  Boy's  Reservation.  Rather,  this  act  re- 
quires the  state  liquor  laws  to  be  used  as  the 
standard  of  measurement  to  define  lawful  and 
unlawful  activity  on  the  reservation.  Actions 
not  in  conformity  with  the  provisions  of  appli- 
cable state  law  would  subject  a  tribal  member  to 
prosecution  only  in  the  Federal  courts,  not  in 
state  courts.  Non-Indians  would  be  subject  to 
prosecution  in  the  Federal  and  state  courts,  as- 
suming a  double  jeopardy  question  is  not  pre- 
sented. 
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Indian  Tribes:  Generally— Indians:  Law  and  Order 
—State  Laws 

A  subordinate  tribal  entity  or  tribal  member  li- 
censed by  the  Chippewa  Cree  Tribe  to  operate 
a  liquor  establishment  on  the  Rocky  Boy's  Res- 
ervation does  not  have  to  obtain  a  state  licjuor 
license. 

Memorandum 

To:  Commissioner  ol  Indian  Affairs 

From:        Solicitor 

Subject:     Sale  of  liquor— Rocky  Boy's  Reservation, 
Montana 

We  have  received  your  request  for  our  opinion 
on  the  Montana  Liquor  Control  Board's  authority 
over  the  sale  of  intoxicating  beverages  by  the 
Chippewa  Cree  Tribe  on  the  Rocky  Boy's  Reserva- 
tion in  Montana. 

Before  1953,  Congress,  through  the  passage  of  the 
Federal  Indian  litjuor  laws,  prohibited  the  intro- 
duction, possession  or  sale  of  intoxicating  liquor 
in  "Indian  country."  18  U.S.C.  §§  1154,  1156,  3113, 
3488,  3618  (1964).  In  1953,  Congress  made  the 
Federal  Indian  licjuor  laws  inapplicable  to: 

*  *  *  any  act  or  transaction  within  any  area 
of  Indian  country  provided  stick  act  or  transac- 
tion is  in  conformity  hotJi  with  tlie  laius  of  the 
State  in  luhich  such  act  or  transaction  occurs 
and  with  an  ordinance  duly  adopted  by  the 
tribe  having  jiuisdiction  over  such  area  of 
Indian  country,  certified  by  the  Secretary  of 
the  Interior,  and  published  in  the  Federal 
Register.  (Emphasis  added)  .  Act  of  August 
15,  1953,  67  Stat.  586,  18  U.S.C.  §  1161    (1964) . 

The  Chippewa  Cree  Tribe  passed  Ordinance 
1-70  which  was  certified  by  the  Commissioner  of 
Indian  Affairs  on  June  16,  1970,  and  published  in 
the  Federal  Register  on  June  25,  1970,  authoriz- 
ing the  introduction,  sale  or  possession  of  intoxi- 
cating beverages  on  the  Rocky  Boy's  Reservation. 
35  F.R.  10384  (1970).  The  tribe  then  requested  a 
liquor  license  from  the  Montana  Liquor  Control 
Board.  The  Attorney  General  of  Montana,  in 
answer  to  inquiries  from  the  administrator  of  the 
Montana  Liquor  Control  Board  held  that  18 
U.S.C.  §  1161  requires  the  tribe  to  comply  with  all 
the  liquor  laws  of  Montana,  including  the  licens- 
ing law  and  quota  system  prescribed  in  §§  4—403 
and  420,  R.C.M.  1947.  Vol.  33,  Opinion  No.  23, 
Attorney  General  of  Montana,  June  29,  1970.  Since 
there   are   no   licenses   available   under   the   afore- 


mentioned quota  system,  the  tribe  cannot  receive  a 
license  from  the  Montana  Liquor  Control  Board. 

The  first  issue  presented  is  the  interpretation  of 
18  LI.S.C.  §  1161,  which  makes  Federal  Indian  liq- 
uor laws  inapplicable  to  acts  or  transactions  "*  *  * 
in  conformity  *  *  *  with  the  laws  of  the  State  in 
which  such  act  or  transaction  occurs  *  *  *." 

We  do  not  believe  Congress,  in  enacting  this 
law,  intended  to  make  state  liquor  laws  appli- 
cable to  the  tribe  or  tribal  members  on  a  reserva- 
tion when  a  tribe  wished  to  temiinate  Federal 
prohibition.  If  Congress  had  intended  to  impose 
state  law  here  with  state  enforcement  jurisdiction, 
we  think  Congress  would  have  expressly  granted 
jurisdiction  to  the  states  under  18  U.S.C.  §  1161, 
which  it  did  not  do.  Rather,  we  believe  the  intent 
ivas  merely  to  require  the  state  liquor  laws  to  be 
used  as  the  standard  of  measurement  to  define  law- 
ful and  imlawful  activity  on  the  reservation.' 

If,  for  example,  a  tribe  has  terminated  Federal 
prohibition,  and  a  tribal  member  commits  an  act 
or  engages  in  a  transaction  in  intoxicating  bever- 
ages which  is  not  in  conformance  with  state  law, 
the  member  would  be  subject  to  prosecution  in  the 
Federal  courts  for  violation  of  the  applicable  Fed- 
eral Indian  liquor  law.  See  18  U.S.C.  §  1154  (1964) . 
However,  the  tribal  member  is  not  subject  to  prose- 
cution in  state  court  since  Montana  has  not  as- 
sumed the  requisite  jurisdiction  over  the  Rocky 
Boy's  Reservation  under  either  Public  Law  280 
(Act  of  August  15,  1953,  67  Stat.  588,  as  amended, 
18  U.S.C.  §'  1162  and  28  U.S.C.  §  1360),  or  under 
the  Civil  Rights  Act  of  1968  (Act  of  April  11, 
1968,  82  Stat'  77-81,  25  U.S.C.  §§  1.321-1322).  In 
such  a  situation,  state  ciiminal  law  does  not  apply 
to  an  Indian  in  "Indian  country."  Federal  Indian 
Laio    (1958)    319-322,  512-513. 

However,  if  a  non-Indian  does  not  conform  with 
the  liquor  laws  of  Montana  while  on  an  Indian 
reservation,  the  Federal  courts  and  the  state  courts 
may  both  have  jurisdiction  over  him  for  violations 
of  separate  state  and  Federal  law,  assiuning  a  ques- 
tion of  double  jeopardy  is  not  presented.  It  is  well 
settled  that  non-Indians  are  subject  to  state  law 
Avhen  committing  crimes  within  "Indian  country." 
United  States  \^ McBratney,  104  U.S.  621  (1881); 
Draper  v.  United  States,  164  U.S.  240  (1896)  ;  New 
York  ex  rel.  Ray  v.  Martin,  326  U.S.  496    (1946). 


'  Warren  Trading  Post  v.  Arizona  Tax  Commission.  380 
U.S.  fi8,5  (1965)  ,  contains  dictum  from  Mr.  Justice  Black  who, 
in  discussing  the  applicability  of  state  laws  on  Indian  res- 
ervations, states  in  footnote  3  on  page  687:  "Compare,  e.g.. 
18  U..S.C.  §  1161  (1958  ed.)  (permitting  application  of  state 
liquor  law  standards  within  an  Indian  reservation  under  cer- 
tain conditions);  45  Stat.  1185.  as  amended,  25  U.S.C.  §  2.31 
(1958  cd.)  (permitting  application  of  state  health  and 
education  laws  within  a  reservation  under  certain  conditions; 
*  *   *."    (Emphasis  added) . 
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The  question  remains  as  to  whether  the  Mon- 
tana hquor  licensing  laws  apply  to  a  liquor  estab- 
lishment on  the  Rocky  Boy's  Reservation.  The 
power  to  license  subordinate  entities  is  one  of  the 
attributes  of  any  soverign  body,  including  Indian 
tribes.  Solicitor's  Opinion,  M-36781  (August  25, 
1969);  42  C.J.S.  Indians  §  12  p.  665  (1944).  We 
believe  the  tribe,  in  the  exercise  of  its  inherent 
powers  of  sovereignty,  can  license  a  subordinate 
entity  or  tribal  member  to  operate  a  liquor  estab- 
lishment on  the  reservation.  In  such  a  case,  where 
the  liquor  establishment  is  not  owned  by  a  non- 
Indian,  a  license  from  the  state  would  not  be  re- 
tjuired.  A  non-Indian,  however,  would  be  required 
to  obtain  a  state  license,  whether  licensed  by  the 
tribe  or  not,  since  state  laws  still  apply  to  him 
even  while  on  a  reservation,  United  Stales  v.  Mc- 
Bratney,  supra;  Draper  v.  United  States,  supra; 
New  York  ex  rel.  Ray  v.  Martin,  supra,  unless  the 
business  being  conducted  is  subject  to  exclusive 
Federal  regulation,  Warren  Trading  Post  v. 
Arizona  Tax  Commission,  supra.  If  the  State  of 
Montana  insists  that  a  subordinate  tribal  entity 
or  tribal  member  obtain  a  state  license,  this  wovild 
be  an  unlawful  infringement  on  the  right  of  reser- 
vation Indians  to  make  their  own  laws  and  be  ruled 
by  them.  Williams  v.  Lee,  358  U.S.  217  (1959)  ; 
Organized  Village  of  Kake  v.  Egan,  369  U.S.  60 
(1962)  ;  Littell  v.  Nakai,  344  F.2d  486  (9th  Cir. 
1965),  cert,  denied,  382  U.S.  986  (1966);  Arizona 
ex  rel.  Merrill  v.  Turtle,  413  F.2d  683  (9th  Cir. 
1969),  cert,  denied,  396  U.S.  1003    (1970). 

The  legislative  history  of  18  U.S.C.  §  1161  con- 
tains a  letter  from  the  Assistant  Secretary  of  the 
Interior  to  the  Director,  Bureau  of  Budget,  dated 
August  7,  1953,  recommending  passage  of  H.R. 
1055  (which  eventually  was  enacted  as  18  U.S.C. 
§    1161),  in  which   the  Assistant  Secretary  stated: 

If  the  Indians  on  a  given  reservation  wish 
Federal  prohibition  to  continue  on  that  res- 
ervation, all  they  have  to  do  is  refrain  from 
adopting  an  ordinance  to  the  contrary.  If,  on 
the  other  hand,  they  wish  to  terminate  Federal 
prohibition  in  whole  or  in  part,  they  have  only 
to  adopt  an  ordinance  specifying  what  transac- 
tions in  intoxicating  liquors  they  wish  to  per- 
mit on  their  reservation.  These  transactions 
will  thereupon  cease  to  be  subject  to  the  In- 
dian liquor  laws  if,  and  only  if,  they  are  per- 
mitted by  the  liquor  laws  of  the  State  where 
the  reservation  is  situated.  Thus,  the  bill  recog- 
nizes the  principle  of  tribal  self-government, 
but  requires  that  it  be  exercised  in  a  manner 
consistent  with  the  public  policy  of  the 
state.    (Emphasis   added) . 


If  the  tribe  is  required  to  obtain  a  license  from 
the  state,  we  do  not  think  that  the  principle  of 
maintaining  tribal  self-government  in  conjunction 
with  supporting  the  public  policy  of  the  state 
would  be  recognized  as  contemplated  by  the  As- 
sistant Secretary  in  his  letter.  So  it  seems  clear  that 
the  tribe  would  decide  what  transactions  in  in- 
toxicating beverages  would  be  permissible  and  j 
those  transactions  alone  would  have  to  conform  to  ' 
state  law  standards.  Thus,  the  policy  of  state  laws 
covering  such  items  as  hours  for  sale  of  liquor  and 
legal  age  limits  for  sale  must  be  followed,  and  if 
they  are  not  the  offender  would  be  subject  to 
prosecution  for  violation  of  the  Federal  Indian 
liquor  laws  because  the  act  or  transaction  would 
not  be  in  the  language  of  18  U.S.C.  §  1161,  "in 
conformity  with  the  laws  of  the  State." 

We  are  aware  of  the  Montana  Attorney  General's 
reliance  on  State  ex  rel.  Kennerly  v.  District  Court, 
466  P.  2d  85  (Mont.  1970)  ,  for  the  proposition 
that  Montana  has  jurisdiction  in  certain  instances  ' 
over  the  affairs  of  Indians  in  Indian  country.  On 
January  18,  1971,  the  Supreme  Court  of  the  United 
States  vacated  the  judgment  of  the  Supreme  Court 
of  Montana  in  the  Kennerly  case  and  remanded  it 
for  further  proceedings.  Kennerly,  et  al.  v.  District 
Court,  No.  5370,  October  Term,  1970. 

The  petitioners  in  the  Kennerly  case  were  mem- 
bers of  the  Blackfeet  Tribe  and  residents  of  the 
reservation,  who  purchased  groceries  on  credit  at  a 
store  located  on  patented  land  in  the  incorpo- 
rated town  of  Browning,  Montana,  but  within  the 
exterior  boundaries  of  the  Blackfeet  Indian  Res- 
ervation. In  a  suit  to  collect  the  debt,  filed  in  state 
court,  the  petitioners  moved  to  dismiss  on  the 
ground  that  states  had  no  jurisdiction  because  the 
defendants  were  members  of  the  Blackfeet  Tribe 
and  the  transaction  took  place  on  the  reservation. 
The  trial  court  overruled  the  motion  and  the  State 
Supreme  Court  affirmed,  relying  in  part  on  a  tribal 
council  enactment  which  purported  to  give  state 
courts  concurrent  jurisdiction  with  the  tribal  court 
over  all  actions  in  which  a  tribal  member  is  a  , 
defendant. 

The  Supreme  Court  of  the  United  States,  in  a 
per  curiam  opinion,  held  that  the  Montana  courts 
had  no  jurisdiction  because  Montana  had  neither 
been  given  nor  had  assumed  by  affirmative  legis- 
lation, with  respect  to  the  Blackfeet  Reservation, 
the  civil  or  criminal  jurisdiction  provided  for  by 
the  Act  of  August  15,  1953,  67  Stat.  590,  as 
amended,  and  Title  IV  of  the  Civil  Rights  Act  of 
1968,  82  Stat.  79,  25  U.S.C.  §§  1321-1326  (Supp. 
V,   1965-1969). 

Montana  has  not  been  given  and  has  not  as- 
sumed civil  or  criminal  jurisdiction  over  Rocky 
Boy's  Reservation  and  we  are  convinced  that  the 


I 


March  25,  1971 


Opinions  of  the  Solicitor 


2029 


Kennerly  case  is  authority  for  our  conclusion  that 
it  may  not  require  a  state  license  for  sales  of  in- 
toxicating liquors  by  the  tribe  or  an  Indian  tribal 
licensee  within  the  boundaries  of  the  reservation. 
Being  convinced  also  that  Federal  law  does  not  re- 
quire that  a  state  license  be  required,  but  only 
that  the  acts  or  transactions  be  "in  conformity 
with"  the  standards  prescribed  by  state  law,  we 
believe  that  the  tribe  can,  under  the  circumstances 
here  considered,  permit  the  sale  of  liquor  on  its 
reservation  without  violating  Federal  law. 

We  realize  that  the  Chippewa  Cree  ordinance 
indicates  that  all  laws  governing  the  sale  of  in- 
toxicating beverages  in  Montana  apply  on  the 
Rocky  Boy's  Reservation.  However,  this  tribal 
interpretation  of  law,  with  which  the  tribe  now 
apparently  disagrees,  cannot  confer  jurisdiction  on 
the  State  of  Montana. 

In  addition,  we  note  that  a  former  Solicitor,  in 
a  letter  to  Mr.  John  W.  Stilley  of  the  Arizona  State 
Legislature,  dated  March  26,  1954,  stated  in  answer 
to  a  hypothetical  question  that  an  Indian  desiring 
to  operate  a  bar  on  a  reservation  would  have  to 
obtain  a  state  license.  This  letter,  which  does  not 
purport  to  be  an  official  opinion,  was  written 
before  the  landmark  cases  of  the  Supreme  Court 
protecting  the  right  of  reservation  self-government 
were  decided  and  must  be  weighed  in  that  context. 
See  Williams  v.  Lee,  supra,  and  Organized  Village 
of  Kake  V.  Egan,  supra.  In  any  event,  the  views 
expressed  in  the  1954  letter  of  the  Solicitor  will  not 
be  followed  to  the  extent  that  they  conflict  with 
any  of  the  statements  and  conclusions  contained 
in  this  opinion. 

In  summary,  we  believe  that  the  Chippewa  Cree 
Tribe  may  license  a  licjuor  establishment  owned 
or  controlled  by  the  tribe  or  tribal  members  on  the 
Rocky  Boy's  Reservation  without  obtaining  a  li- 
cense from  the  State  of  Montana  or  abiding  by  the 
prescribed  quota  system.  If  a  tribal  member  com- 
mits an  act  or  engages  in  a  transaction  not  in  con- 
formance with  Montana  law  he  may  be  subject 
to  prosecution  for  violating  the  Federal  Indian 
liquor  laws.  In  the  case  of  a  violation  by  a  non- 
Indian,  the  Federal  courts  and  the  state  courts 
would  have  jurisdiction  over  him. 


\o:  Secretary  of  the  Interior 

From:        Solicitor 

Subject:  Alaska  Native  Claims  Legislation:  Com- 
pliance with  National  Environmental 
Policy  Act 

l^his  is  in  response  to  your  request  for  an  opin- 
ion as  to  whether  the  Department  must  file  an 
environmentjal  impact  statement  under  section  102 
of  the  National  Environmental  Policy  Act  (NEPA) 
when  commenting  on  or  proposing  Alaska  Native 
claims  legislation.  I  am  of  the  opinion  that  the 
Department  is  not  recjuired  to  file  such  a  state- 
ment. 

Section  102  of  the  NEPA  (42  U.S.C.  §4332) 
authorizes  and  directs  that,  to  the  fullest  extent 
possible,   all   Federal   agencies  shall: 

.  .  .  include  in  every  recommendation  or  report 
on  proposals  for  legisaltion  and  other  major 
Federal  actions  significantly  affecting  the  cjual- 
ity  of  the  human  environment,  a  detailed 
statement  by  the  responsible  official  on— 

(i)    the  environmenial  impact  of  the  pro- 
posed  action, 

(ii)  any  adverse  environmental  effects 
which  cannot  be  avoided  should  the 
proposal    be    implemented, 

(iii)    alternatives    to    the    proposed    action, 

(iv)  any  irreversible  and  irretrievable  com- 
mitments of  resources  which  would  be 
involved  in  the  proposed  action  should 
it   be   implemented. 

Examination  of  the  legislation  in  question 
makes  it  apparent  that  the  legislation  is  not  within 
the  purview  of  the  Act.  The  Alaska  Native  claims 
legislation,  irrespective  of  which  particular  bill  is 
considered,    has   the   following  general    provisions: 

(1)    It  would  convey  certain  lands  to  Alas- 
kan Natives; 


Mitchell  Melich, 

Solicitor. 


(2)    It    would    extinguish    existing    Native 
claims; 
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Memorandum 


(3)    It  would  provide  income  and  funds  for 
the  Natives. 

Clearly,  the  latter  two  provisions  have  no  im- 
pact whatsoever  on  the  environment  and,  to  that 
extent  at  least,  the  legislation  is  not  such  as  "sig- 
nificantly affects  the  quality  of  the  human  environ- 
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mem."  The  first  provision  is  actually  a  duality: 
first,  it  would  confirm  the  Natives'  claims  to  lands 
which  they  actually  occupy  at  present,  and,  it 
would  vest  title  in  them  to  lands  which  they  do 
not  presently  occupy.  In  either  case,  the  legislation 
does  not  contemplate  any  use  or  exploitation  of 
the  environment  beyond  current  levels.  In  eftect, 
the  legislation  constitutes  a  legislative  cjuiet-title 
adjudication  or  settlement.  It  is,  of  course,  con- 
ceivable that  after  gaining  title  the  Natives  may 
devote  the  lands  to  some  use  having  an  impact  on 
the  quality  of  the  human  environment.  However, 
any  consideration  of  such  a  possibility  would  be 
mere  speculation  at  the  present  time. 

Accordingly,  I  am  of  the  opinion  that  the  De- 
partment is  not  required  to  file  an  environmental 
statement  under  the  Act  with  respect  to  the  Alaska 
Native  Claims  legislation. 

Mitchell  Melich, 

Solicitor. 
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State  Laws— Indian  Lands:  Generally— Indian 
Tribes:   Generally 

Utah  game  laws  apply  to  non-Indians  who  hunt, 
even  with  the  tribe's  permission,  on  the  Uintah 
and  Ouray  Indian  Reservation.  Thus,  non-In- 
dians cannot  hunt  on  the  reservation  without 
procuring  a  state  license,  even  though  they  may 
be  licensed  by  the  tribe  to  do  so. 

Monorandmu 

To:  Connuissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     Elk— Ute  Tribe,  Uintah  and  Ouray  Res- 
ervation, Utah 

We  have  received  your  request  for  our  advice 
concerning  the  Ute  Tribe's  right  to  allow  non- 
residents of  Utah  to  hunt  elk  on  the  Uintah  and 
Ouray  Reservation.  You  indicate  there  were  elk 
on  the  original  Uncompahgre  Reservation  estab- 
lished prior  to  Utah's  admission  to  statehood.  In 


*  This   opinion   was  withdrawn   by    the   Solicitor   July    15, 
1976. 


addition,  the  Ute  Tribe  recently  obtained  100  elk 
from  a  herd  at  Yellowstone  National  Park,  paying 
lor  their  transportation  and  release  on  the  reserva- 
tion. We  understand  that  the  elk  from  Yellowstone 
were  alloweil  to  resume  their  wild  state  and  were 
not  kept  in  enclosures  or  attempted  to  be  tamed 
or  domesticated.  Ihey  are,  therefore,  to  be  re- 
garded the  same  as  other  wild  elk  for  purposes  of 
this  memorandum. 

The  tribe  has  apparently  cooperated  with  state 
officials  in  establishing  an  elk  season  for  Utah  res- 
idents in  return  for  Utah's  assistance  in  the  crop- 
ping of  these  elk.  However,  Utah  hiis  not  been  will- 
ing to  work  with  the  Utes  in  granting  nonresidents 
of  Utah  the  privilege  of  taking  elk  on  the  reserva- 
tion. If  these  nonresidents  cannot  hunt  elk  on  the 
reservation,  the  tribe  will  be  deprived  of  a  sub- 
stantial source  of  income.  You  indicate  your  be- 
lief that  the  tribe  owns  the  elk  on  the  reservation 
and  has  the  risjht  to  allow  nonresidents  of  LJtah  to 
hunt  them  whether  or  not  Utah  grants  the  non- 
resident hunters  permission. 

You  cite  the  Act  of  April  11,  1968,  82  Stat.  78, 
25  U.S.C.  §  1321(b),  to  support  the  proposition 
that  the  Indians  have  authority  to  control,  license, 
or  regulate  hunting,  trapping  and  fishing  on  their 
reservation.  This  provision  applies  only  to  states 
which  have  assumed  some  measure  of  jurisdiction 
over  Indian  reservations  under  this  act.  Since  LTtah 
has  not  assumed  any  such  jurisdiction,  2,5  U.S.C. 
§  1321  (b)  is  not  germane.  Moreover,  we  do  not 
believe  this  section  gives  tribes  authority,  exclusive 
or  otherwise,  to  control  non-Indian  hunting  and 
fishing  on  a  reservation;  it  merely  presemes  what- 
ever powers  individual  tribes  may  have  in  states 
whicli  have  been  given  or  have  assumed  civil  or 
criminal    jurisdiction   under   the   act. 

While  wc  do  not  agree  with  your  statement  that 
the  elk  on  the  reservation  are  the  property  of  the 
Ute  Tribe,  wc  concede  there  is  some  legal  author- 
ity to  support  the  proposition  of  tribal  ownership 
of  the  fish  and  wildlife  on  a  reservation.  Mason  v. 
Sain.s,  5  F.2d  255  (W.D.  Wash.  1925);  Pioneer 
Packing  Co.  v.  Winslow,  294  F.  557  (Wash.  1930) . 
However,  these  cases  involved  one  tribe,  the  Quin- 
aults,  and  were  concerned  with  the  interpretation 
of  a  treaty.  Whatever  the  present  validity  of  these 
two  cases  as  applied  to  the  Ouinaults'  or  other 
Indians'  rights  to  fish  in  the  State  of  Washington, 
we  do  not  consider  them  to  be  controlling,  or  even 
persuasive,  legal  authority  in  the  situation  con- 
sidered here. 

Even  a  state  does  not  hold  possessory  title  to  the 
wildlife  within  its  jurisdiction,  but  rather  holds 
them  in  trust  for  the  benefit  of  the  jDeople.  Geer 
v.  Connecticut,  161  U.S.  519,  529  (1896);  71  I.D. 
469,   476    (1964).   If   the   tribe   had   captured  and 
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confined  these  elk,  there  can  be  no  individual 
property  in  fish  and  game  so  long  as  tliey  remain 
wild,  unconfined,  and  in  a  state  ot  nature.  35  Am. 
Jur.  2d  Fish  and  Game  §  2  (1967).  Title  to  the 
game  in  its  natural  habitat  belongs  to  the  first 
person  who,  lawfully  reduces  it  to  possession.  Geer 
V.  Connecticut,  supra;  4  Am.  Jur.  2d  Animals  §  5 
(1962). 

We  note  in  passing  that  Utah  has  a  statute  in- 
dicating that  all  game  not  held  in  private  owner- 
ship legally  acquired  belongs  to  the  state.  3  Utah 
Code  Ann.  §  23-1-10  (1969).  However,  it  has 
been  held  that  statutes  like  these  are  concerned 
only  with  the  state's  power  of  regulations,  leaving 
the  landowner's  interest  what  it  is.  McKee  v.  Gratz, 
260  U.S.  127,  135   (1922)  ;  71  I.D.  469,  476   (1964). 

Since  the  states  do  not  "own"  the  wild  game 
within  their  borders,  we  do  not  see  how  an  In- 
dian tribe  can  hold  title  to  the  game  within  its 
reservation  unless  one  argues  that  tribal  sover- 
eignty is  a  kind  of  sovereignty  superior  to  that  of 
states  or  the  national  government,  and  we  consider 
this  implausible.  Therefore,  we  believe  that  an 
Indian  tribe  does  not  have  title  to  the  fish  swim- 
ming or  wildlife  running  free  within  its  reserva- 
tion, but  does  have  the  right  to  capture  such  game, 
after  which  time  possessory  title  rests  in  the  tribe. 

Utah  requires  all  persons  to  obtain  a  hunting 
license  before  taking  any  game.  3  Utah  Code  Ann. 
§  23—1-12  (1969)  .  This  provision  also  applies  to 
Indians  who  are  wards  of  the  Federal  Government 
when  outside  an  Indian  reservation.  3  Utah  Code 
Ann.  §  23-1-8  (1969)  .  Utah  also  has  a  statute  pro- 
hibiting any  person  from  shipping  game  out  of  the 
state  without  having  a  valid  license  or  permit  at- 
tached to  it.  3  Utah  Code  Ann.  §  23-10-4  (1969) . 
The  question  thus  becomes  whether  Utah  can  en- 
force these  statutes  against  non-Indians  hunting 
elk  on  the  Uintah  and  Ouray  Reservation. 

Without  question,  the  tribe  has  authority  to  re- 
quire non-Indians  to  secure  reservation  hunting 
and  fishing  permits  and  observe  tribal  conservation 
rules  while  on  the  reservation.  58  I.D.  331,  333, 
346  (1943).  It  is  also  well  settled  that  state  game 
laws  do  not  apply  to  Indians  on  trust  lands  within 
the  Indian  reservation.  54  I.D.  517,  520  (1934)  ; 
In  re  Blackbird,  109  F.  139  (W.D.  Wis.  1901); 
In  re  Lincoln,  129  F.  247  (N.D.  Cal.  1904)  ;  United 
States  V.  Hamilton,  233  F.  685    (W.D.  N.Y.  1915).^ 


However,  it  nuist  be  remembered  that  Indian 
country  is  not  regarded  as  an  area  of  exclusive 
Federal  jurisdiction,  but  is  politically  and  govern- 
mentally  a  part  of  the  state  in  which  state  laws 
apply  to  the  extent  that  they  do  not  conflict  with 
Federal  Indian  law.  Federal  Indian  Laio  (1958) 
510,  513-514;  Surplus  Trading  Co.  v.  Cook,  281 
U.S.  647,  650-651  (1930).  It  is  also  well  settled 
that  oftenses  committed  by  a  non-Indian  against 
a  non-Indian  in  the  Indian  country  are  pimishablc 
by  the  state.  United  States  v.  McBratney,  104  U.S. 
621  (1881)  ;  Draper  v.  United  States,  164  U.S.  240 
(1896)  ;  New  York  ex  rel.  Ray  v.  Martin,  326  U.S. 
496    (1946). 

It  seems  apparent  that  a  tribe's  immunity  from 
state  hunting  and  fishing  regulations  is  peculiarly 
Indian  in  nature  and  that  a  tribe  cannot  license 
the  immunity  to  a  non-Indian.  62  I.D.  186,  194 
(1955)  .  Hobbs,  Indian  Hunting  and  Fishing  Rights 
11,  37  Geo.  Wash.  L.  Rev.  1251,  1267  (1969).  The 
right  is  one  exercised  by  members  in  common  with 
other  members  of  the  tribe.  62  I.D.  186,  194  (1955)  ; 
see  Montana  Poiuer  Co.  v.  Rochester,  127  F.2d  189, 
192   (9th  Cir.  1942). 

There  is  authority  which  indicates  that  a  non- 
Indian  hunting  on  the  reservation  has  no  immun- 
ity from  state  regulations.  State  ex  rel.  Napstad 
v.  Danielson,  427  P.2d  689  (Mont.  1967)  ;  Ex 
parte  Crosby,  149  P.  989  (Nev.  1915);  see  United 
States  V.  Sturgeon,  27  F.  Gas.  1357  (no.  16,  413) 
(D.  Nev.  1879)  .-  In  addition,  various  Attorneys 
General  have  taken  the  position  that  a  state  has 
jurisdiction  over  non-Indians  who  violate  state 
game  laws  while  on  an  Indian  reservation.  1950- 
1952  Opinions  of  the  Attorney  General  of  Nevada 
p.  20;  1953-1954  Report  of  the  Attorney  General 
of  New  Mexico  p.  511;  1960-1962  Opinions  of  the 
Attorney  General  of  Oregon  p.   II. 

In  the  Danielson  case,  snpra,  a  non-Indian  killed 
two  elk  on  the  Crow  Reservation  in  violation  of 
Montana  law.  The  Supreme  Court  of  Montana 
stated   at   page  692: 


'There  is  a  split  of  authority  on  the  appUcability  of  state 
conservation  regulations  to  an  Indian  on  non-Indian  land 
within  the  reservation.  State  v.  McCltire,  268  F.2d  629  (Mont. 
1954)  (no)  ;  State  v.  Johnson,  249  N.W.  284  (Wis.  1933) 
(yes)  .  However,  today,  an  attempt  to  enforce  state  conser- 
vation regulations  against  Indians  in  this  situation  would 
most  likely  be  considered  an  interference  with  reservation 
self-government.  Williams  v.  Lee.  358  U.S.  217    (1959) . 


=  It  is  interesting  to  look  at  the  legislative  history  of  the 
Act  of  July   12,   I960,  74  Stat.  469,   18  U.S.C.   §§    1164,   1165 

(1964)  ,  which  made  it  unlawful  to  destroy  boundary  mark- 
ers and  to  trespass  on  Indian  reservations  to  hunt  or  fish. 
In  a  letter  from  the  Assistant  Secretary  of  the  Interior  to 
the  Chairman  of  the  House  Committee  on  the  Judiciary 
dated  February  13,  1958,  recommending  passage  of  this  bill, 
the  Assistant  Secretary  said:  "While  non-Indians  are  sub- 
ject to  State  laws  when  they  go  on  Indian  Reservations, 
many  of  the  States  do  not  have  criminal  trespass  laws,  and 
in  other  States  the  Indians  find  it  impossible  to  comply  witli 
the  requirements  of  State  laws  designed  to  control  trespass." 

(Emphasis  added)  .  H.R.  Rep.  No.  1686,  86th  Cong.,  2nd 
Sess.  4  (1960)  .  See  also  lAM  4.6.2F.  (1)  (c)  ,  which  indi- 
cates that  non-Indians  who  have  received  tribal  consent  to 
hunt  or  fish  are  also  subject  to  state  and  federal  law. 
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*  *  *  we  conclude  that  the  State  of  Mon- 
tana has  jurisdiction  to  enforce  its  fish  and 
game  regulations  on  Indian  reservations  con- 
tained within  its  boundaries  with  respect  to 
persons  who  are  not  tribal  Indians  unless  pre- 
cluded from  doing  so  by  an  Act  of  Congress 
or  unless  such  enforcement  would  interfere 
with    self-government    on    the    reservation. 

In  conclusion,  we  believe  there  is  simple  author- 
ity indicating  that  non-Indians  are  subject  to  state 
game  laws  while  on  an  Indian  reservation.  Of 
course,  Utah  may  not  choose  to  prosecute  non- 
resident non-Indians  who  may  hunt  on  the  Ute 
Reservation  in  violation  of  state  law.  If  Utah  de- 
cides to  exercise  jurisdiction  over  these  non-Indians, 
however,  we  believe  the  state  has  both  the  power 
and  the  right  to  do  so. 

Mitchell  Melich, 

Solid  I  or. 


Negotiability  of  Cgnstruction   Contraci 

Under  the   "Buy   Indian"   Act 

OF  June  25,   1910 

M-36856  February  22,  191}. 

{Date  of  opinion:  April  27,  1971) 

Contracts:  Formation  and  Validity:  Negotiated 
Contracts— Contracts:  Formation  and  Validity: 
Authority  to  Make— Contracts:  Formation  and 
Validity:  Construction  Contracts— Act  of  June  2.5, 
1910,  36  Stat.  861,  25  U.S.C.  §  47  (1970) -In- 
dians: Contracts 

If  substantive  authority  otherwise  exists,  Section  2.3 
of  the  Act  of  June  25,  1910,  36  Stat.  861,  25 
U.S.C.  §  47  (1970) ,  conveniently  referred  to  as 
the  "Buy  Indian"  Act,  authorizes  the  negotia- 
tion of  contracts,  as  an  exception  to  the  other- 
wise applicable  advertising  requirements  of  the 
Federal  Property  and  Administrative  Services 
Act  of  1949,  as  amended  (41  U.S.C.  §  252  (c)  (15) 
(1970)),  for  the  "purchases  of  products  of  In- 
dian industry,"  and  including  contracts  for 
construction. 

Words  and  Phrases-Act  of  June  25,  1910,  36  Stat. 
861,  25  U.S.C.  §  47   (1970) 

"Products  of  Indian  industry,"  as  that  phrase  is 
used  in  Section  23  of  the  Act  of  June  25,  1910, 
36  Stat.  861,  25  U.S.C.  §  47  (1970)  ,  conveniently 
referred  to  as  the  "Buy  Indian"  Act,  includes  the 


end  product  of  physical  labor  or  intellectual  ef- 
iort  and  requiring  skill  or  diligence  of,  by,  and 
from  Indians.  This  would  include  construction 
and  repair  of  roads,  bridges,  buildings,  and 
similar  things,  as  well  as  supplies  and  services. 

Metnoranduni 

To:  Commissioner  of  Indian  Affaiis 

From:        Solicitor 

Subject:     Negotiability    of    construction    contract 

under  the  "Buy  Indian"  Act  of  June  25, 

1910 

Your  memorandum  of  March  23,  1971,  requested 
our  opinion  concerning  the  use  of  Section  23  of 
the  Act  of  June  25,  1910,  36  Stat.  855,  25  U.S.C. 
§  47,  as  authority  to  enter  into  negotiated  con- 
struction contracts  with  Indians.  25  U.S.C.  §  47 
reads: 


So  far  as  may  be  practicable  Indian  labor  shall 
be  employed,  and  purchases  of  the  products 
of  Indian  industry  may  be  made  in  open  mar- 
ket in  the  discretion  of  the  Secretary  of  the 
Interior. 

We  believe  this  will  support  negotiated  con- 
struction contracts  with  Indians. 

In  considering  the  scope  and  applicability  of  that 
part  of  Section  23  of  the  Act  of  June  25,  1910, 
36  Stat.  861,  codified  as  25  U.S.C.  §  47  and  con- 
veniently referred  to  as  the  "Buy  Indian"  Act,  we 
must  necessarily  point  out  that  it  confers  no  sub- 
stantive authority  to  contract  for  anything.  See 
our  memorandum  of  June  20,  1969,  to  the  As- 
sistant Secretary,  Public  Land  Management.  The 
codified  language  quoted  above  was  actually  a 
proviso  in  a  section  of  the  1910  Act  which  in  its 
entirety  reads  as  follows: 

That  hereafter  the  purchase  of  Indian  sup- 
plies shall  be  made  in  conformity  with  the 
requirements  of  section  thirty-seven  hundred 
and  nine  of  the  Revised  Statutes  of  the  United 
States:  Provided,  that  so  far  as  may  be  prac- 
ticable Indian  labor  shall  be  employed,  and 
purchases  of  the  products  of  Indian  industry 
may  be  made  in  open  market  in  the  discre- 
tion of  the  Secretary  of  the  Interior.  All  Acts 
and  parts  of  Acts  in  conflict  with  the  provisions 
of  this  section  are  hereby  repealed. 

Section  3709  of  the  Revised  Statutes,  referred  to 
in  the  quoted  language,  is  codified  as  41  U.S.C.  § 
5  and  requires  with  certain  exceptions  that  "pur- 
chases and  contracts  for  supplies  or  services  for  the 


I 
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||  Government  may  be  made  or  entered  into  only 
after  advertising  a  sufficient  time  previously  for 
proposals."  Its  applicability  was  limited,  in  the 
purchase  of  Indian  supplies  pursuant  to  the  1910 
Act,  by  a  provision  found  in  the  Bureau  of  In- 
dian Affairs  Appropriation  Act  of  May  18,   1916, 

!  39  Stat.   123,  126,  which  reads  as  follows: 

Provided;  further,  that  section  thirty-seven 
hundred  and  nine,  Revised  Statutes,  in  so  far  as 
that  section  required  advertisement  be  made, 
shall  apply  only  to  those  purchases  and  con- 
tracts for  supplies  or  services,  except  personal 
services,  for  the  Indian  field  services  which 
exceed  in  the  amount  the  sum  of  $50  each,  and 
section  twenty-three  of  the  Act  of  June  twenty- 
fifth,  nineteen  hundred  and  ten  (Thirty-sixth 
j  Statutes  at  Large,  page  eight  hundred  and 
I       sixty-one),    is    hereby    amended    accordingly. 

In  legal  effect,  the  $50  limitation  of  the  1916 
amendment  was  raised  to  $100  by  a  provision  found 
in  the  Act  of  January  25,  1927,  44  Stat.  934,  936. 

The  part  of  Section  23  of  the  1910  Act  which 
was  not  codified  as  25  U.S.C.  §  47  was,  as  amended 
by  the  1916  Act  and  modified  by  the  1927  Act 
codified  as  25  U.S.C.  §  93.  The  net  result  was  a 
statutory  requirement  that  all  contracts  in  excess 
of  $100  for  the  purchase  of  Indian  supplies  had 
to  conform  to  the  advertising  requirements  of  Sec- 
tion 3709  of  the  Revised  Statutes,  except  that 
"purchases  of  the  products  of  Indian  industry  may 
be  made  in  the  open  market  in  the  discretion  of 
the  Secretary  of  the  Interior." 

That  portion  of  the  amended  and  modified  1910 
Act  which  was  codified  as  25  U.S.C.  §  93,  and  which 

I  required  compliance  with  Section  3709  of  the  Re- 
vised Statutes  for  non-Indian  industry  Indian  sup- 
plies contracts  in  excess  of  $100,  was  repealed  by 
Section  4  of  the  Act  of  October  10,  1940,  54  Stat. 
1109,  1112.  The  1940  Act  was  a  substantive  enact- 
ment of  earlier  exceptions  to  Section  3709  of  the 
Revised  Statutes,  including  that  previously  codi- 
fied as  25  U.S.C.  §  93,  and  permitted  open-market 
purchasing  of  supplies  by  all  bureaus  of  the  De- 
partment where  the  aggregate  amount  of  the  pur- 
chase or  service  did  not  exceed  $100  in  any  one 
instance.  The  1940  exemption  was  in  turn  repealed 
by  Section  9(b)  of  the  Act  of  August  2.  1946,  60 
Stat.  809,  which  engrafted  general  exceptions  on 
Revised  Statutes  §  3709  but  left  unaffected  the 
provisions    for    open-market    purchasing    of    "the 

,  products  of  Indian  industry." 

I  Thus,  there  is  no  question  of  the  survival  of 
the  authority  for  negotiated  purchases  of  the  prod- 
ucts of  Indian  industry,  at  least  until  and,  we 
believe,   after,  the  enactment  of  the  procurement 


provisions  of  the  Federal  Property  and  Adminis- 
trative Services  Act  of  June  30,  1949,  63  Stat.  393. 
For  convenience  that  act,  as  amended,  will  be 
hereinafter  cited  to  Title  41,  United  States  Code. 

41  U.S.C.  §  252  (a)  provides  in  part  that  execu- 
tive agencies  shall,  with  certain  exceptions  not 
here  material,  make  purchases  and  contracts  for 
property  and  services  in  accordance  with  the  pro- 
visions of  the  act  and  the  implementing  regula- 
tions of  the  Administrator  of  General  Services. 
That  being  so,  Section  252  (c)  of  Title  41  is  ap- 
plicable: 

(c)  All  contracts  for  property  and  services 
shall  be  made  by  advertising,  as  provided  in 
section  253  of  this  title,  except  that  such  pur- 
chases and  contracts  may  be  negotiated  by 
the  agency  head   without  advertising   if 


(15)  Otherwise  authorized  by  law,  except  that 
section  254  of  this  title  shall  apply  to  pur- 
chases and  contracts  made  without  advertis- 
ing under  this  paragraph. 

Section  260  of  Title  41  provides  that  any  pro- 
vision of  law  which  authorizes  an  executive  agency 
to  procure  any  property  or  services  without  adver- 
tising "shall  be  construed  to  authorize  the  procure- 
ment of  such  property  or  services  pursuant  to 
section  252  (c)  (15)  of  the  title  [quoted  above] 
without  regard  to  the  advertising  requirements  of 
sections  252  (c)  and  253  of  this  title."  Thus  we 
have  no  difficulty  in  concluding  that  the  open-mar- 
ket procurement  authorized  by  25  U.S.C.  §  47  is, 
to  the  extent  of  its  literal  applicability  and  except 
as  elsewhere  limited  by  statute,  "otherwise  author- 
ized by  law"  within  the  meaning  of  41  U.S.C. 
§§  252(c)  (15)  and  260.  In  applying  this  exception 
to  the  advertising  requirements  of  41  U.S.C.  § 
252(c)  and  253,  full  compliance  with  41  U.S.C. 
§  254  is  mandatory.  The  same  is  true  of  the  ad- 
vance payments  limitations  of  41  U.S.C.  §  255,  and 
of  the  laws  specifically  made  applicable  by  41 
U.S.C.  §  258. 

If  we  are  correct  in  our  conclusion  that  the 
Federal  Property  and  Administrative  Services  Act 
of  1949,  as  amended,  is  applicable  to  Bureau  of 
Indians  Affairs  procurement,  and  we  believe  the 
literal  and  mandatory  language  of  the  act  makes 
this  conclusion  inescapable,  then  25  U.S.C.  §  47 
may  have  considerable  significance  as  an  exception 
to  the  advertising  requirements  of  41  U.S.C.  §§ 
252  (c)  and  253.  Before  proceeding,  however,  it  is 
necessary  to  examine  the  provisions  of  41  U.S.C. 
§  252  (e) : 
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(e)  This  section  shall  not  be  construed  to  (A) 
authorize  the  erection,  repair,  or  furnishing 
of  any  public  building  or  public  improve- 
ment, but  such  authorization  shall  be  required 
in  the  same  manner  as  heretofore,  or  (B)  per- 
mit any  contract  for  the  construction  or  repair 
of  buildings,  roads,  sidewalks,  sewers,  mains, 
or  similar  items  to  be  negotiated  without  ad- 
vertising as  required  by  section  253  of  this 
title,  unless  such  contract  is  to  be  performed 
outside  the  continental  United  States  or  unless 
negotiation  of  such  contract  is  authorized  by 
the  provisions  of  paragraph  (l)-(3),  (9) -(11), 
or   (13)    of  subsection   (c)   of  this  section. 

The  language  just  quoted  is  in  the  form  of  an 
explanation  or  admonition,  not  a  prohibition.  It 
has  been  explained  by  the  General  Counsel  of  the 
General  Services  Administration  in   this  way: 

(e)  No  change  in  requirements  regarding  con- 
struction, repair,  etc.— For  clarity,  this  sub- 
section provides  that  section  [252]  does  not 
change  the  existing  requirements  for  author- 
ization for  the  erection  or  repair  of  buildings, 
roads,  sidewalks,  or  similar  items  to  be  ne- 
gotiated without  advertising  as  required  by 
section  "253"  except  in  the  cases  as  specified 
in  subsection.^ 

We  observe  that  among  the  subsection's  enu- 
meration of  paragraphs  of  41  U.S.C.  §  252(c) 
which  are  excepted  from  the  admonition  that 
§  252  does  not  authorize  negotiated  construction 
and  repair  contracts,  paragraph  (15)  ("otherwise 
authorized  by  law")  is  not  listed.  We  do  not  be- 
lieve the  omission  is  critical  to  a  determination 
that  if  negotiated  construction  and  repair  con- 
tracts are  "otherwise  authorized  by  law"  they  are 
not  subject  to  the  advertising  requirements  of  41 
U.S.C.  §  253,  and  we  so  hold;- 

This  brings  us  back  to  the  question  presented, 
viz,  does  25  U.S.C.  §  47  authorize  negotiated  con- 
struction contracts  with  Indians?  The  basic  ques- 
tion is  whether  roads,  buildings,  sewers,  utility 
systems,  and  the  like  may  be  considered  to  be  the 
"products  of  Indian  industry."  We  have  found  no 
judicial  or  Departmental  decision  on  the  point. 
There  is  no  meaningfid  legislative  history  to  indi- 
cate the  intention  of  the  Congress.  There  are  no 
qualifying  words  or  phrases  elsewhere  in  the  under- 


'  Federal  Property  and  Adminislrative  Seivices  Act  of 
1949,  as  amended,  with  Analysis  and  Index,  p.  71  (GC. 
GSA,  Rev.  1958)  . 

-This  section  "does  not  authorize  or  change  the  existing 
requirements  for  authorization  for  the  erection  or  repair  of 
buildings,  roads,  sidewalks,  or  similar  items."  (Emphasis 
added)    .See  1949  U.S.  Code  Cong.  &  Adm.  News,  1457,  1498. 


lying  statute.  There  is  no  inherent  inconsistency 
in  the  phrase  itself.  In  short,  we  need  only  to 
define  the  language  in  its  usual  sense. 

"Product"  is  defined  in  Webster's  Third  Inter- 
national Dictionary    (1961)  as: 

*  *  *  something  produced  by  physical  labor 
or  intellectual  effort:  the  residt  of  work  or 
thought  *   *  *. 

In  Great  Western  Broadcasting  Corporation  v. 
N.L.R.B.,  310  F.2d  591,  595  (9th  Cir.  1962),  the 
court  said: 

In  its  broadest  sense,  the  term  'product'  de- 
notes anything  which  is  produced.  Since 
economic  activity  includes  the  rendition  of 
services,  it  is  appropriate,  where  the  context 
otherwise  permits,  to  refer  to  a  completed 
service  as  a  'product'. 

"Industry"  in  its  usual  sense  is  defined,  again  in 
Webster's  Third  International  Dictionary  (1961) 
as: 

*  *  *  a  use  or  application  of  skill  or  clever- 
ness *  *  *  diligence  in  an  employment  or 
pursuit  *   *   *. 

Putting  these  definitions  together,  we  believe 
that  25  U.S.C.  §  47  will  permit  the  negotiation 
of  contracts,  where  substantive  authority  exists, 
for  the  purchase  by  your  Bureau  of  the  end  prod- 
uct of  physical  labor  or  intellectual  effort  and  re- 
cjuiring  skill  or  diligence,  of,  by,  and  from  Indians. 
This  woidd  include  construction  and  repair  of 
roads,  bridges,  buildings,  and  similar  things,  as 
well  as  supplies  and  seivices. 

In  reaching  this  conclusion,  we  rely  in  part  on 
what  you  represent  to  be  a  long  period  of  imin- 
terrupted  administrative  interpretation  of  the  law. 
One  of  the  documents  submitted  with  your  memo- 
randum reports  that  "during  the  past  ten  years  the 
Bureau  has  negotiated  thousands  of  contracts  with 
Indians  for  construction  work.  The  emphasis  has 
occurred  in  recent  years  when  it  has  not  been 
uncommon  to  negotiate  as  many  as  130  contracts 
for  construction  work  in  any  given  fiscal  year. 
While  the  monetary  value  of  those  contracts  has 
remained  below  the  -If  100,000  level,  there  have 
been  contracts  for  over  $1,000,000."  Under  these 
circumstances,  the  administrative  construction  of 
the  statute,  implemented  by  imchallenged  practice 
for  many  years,  is  entitled  to  great  weight.^  United 


•'  We  also  understand  that  the  appropriations  committees 
of  the  Congress  have  l>een  informed  of  proposals]  to  contract 
with  Indians  under  the  "Buy  Indian"  Act  for  construction 
and  maintenance.  See  e.g..  Hearings  on  H.R.  12781  before  a 
Sub-Committee  on  Appropriations,  91st  Cong.,  1st  Sess.  Pt. 
1.  pp.  190-194    (1969). 
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\  States  V.  Jackson,  280  U.S.  183,  193;  Udall  v.  Tall- 
\man,  380  U.S.  1  (1965).  In  addition,  the  views 
herein  expressed  are  consistent  with  the  present 
I  position  of  Assistant  General  Council,  Division  ol 
!  Business  and  Administrative  Law,  Department  of 
I  Health,  Education  and  Welfare,  as  stated  in  his 
I  memorandum  of  September  25,  1970,  to  the  Acting 
!  Director,  Office  of  Procurement  and  Material  Man- 
I  agement,  of  that  Department. 

Mitchell  Melich, 

Solicitor. 


Election  of  Principal  Chief  of 
Seminole   Nation 


May  4,  1971. 

Honorable  William  C.  Wantland 
Attorney  General  of  the 

Seminole  Nation  of  Oklahoma 
P.O.  Drawer  271 
Seminole,  Oklahoma  74868 

Dear  Mr.  Wantland: 

We  have  considered  yovir  letter  and  brief  of 
March  9,  1971,  concerning  the  office  of  the  Princi- 
pal Chief  of  the  Seminole  Nation.  We  have  also 
considered  the  letter  sent  to  you  by  Representa- 
tive Edmondson  on  March  22,  1971,  of  which  wc 
were  provided  a  copy. 

You  urge  that  the  1969  election  of  Mr.  Terry 
Walker  to  the  office  of  Chief  is  equivalent  to  tlic 
popular  selection  of  a  principal  chief  under  Sec- 
tion 1  of  the  Act  of  October  22,  1970,  84  Stat. 
1091,  P.L.  91-495,  and  that  he  should  be  allowed 
to  serve  as  such  until  the  expiration  of  his  term 

I  in  1973.  We  cannot  agree.  Section  1  contemplates 
that  the  popular  selection  of  a  principal  chief  shall 
take  place  after  October  22,    1970.   Prior   to   that 

I  date  the  exclusive  method  of  filling  that  office  and 
investing  the  principal  chief  with  the  power  to 
execute  deeds  to  Seminole  land  was  appointment 
by  the  President  or  his  delegate  under  Section  6 
of  the  Act  of  April  26,  1906,  34  Stat.  137.  Although 
we  may  agree  that  the    1970  Act  affected   an   im- 

:  plied  repeal,  pro  tanto,  of  so  much  of  Section  6 
of  the  1906  Act  as  provides  for  Presidential  ap- 
pointment of  the  principal  officers  of  the  Five 
Civilized  Tribes,  stich  a  conclusion  does  not  per- 
mit a  retroactive  recognition  of  Mr.  Walker's 
1969  election  as  being  the  "popular  selection" 
contemplated  by  Section  1  of  the  1970  Act. 

We  do,  however,  i-ecognize  Mr.  Walker  as  the 
"principal  officer"  of  the  Seminole  Tribe  as  that 


term  is  used  in  Section  4  of  the  1970  Act.  We 
understand  that  there  has  been  no  Presidentially 
appointed  principal  chief  of  the  Seminoles  for 
many  years,  and  that  none  was  extant  when  the 
1970  Act  was  passed.  Thus,  Mr.  Walker  was  the 
Seminole's  "principal  officer  cunently  holding  of- 
fice at  the  date  of  enactment  of"  the  Act  and, 
under  Section  4  thereof,  "shall  continue  to  serve 
for  a  period  not  to  exceed  twelve  months"  from 
October  22,  1970.  The  Associate  Solicitor  for  In- 
dian Affairs  has  held,  quite  properly,  that  Section 
6  is  applicable  to  the  Seminole  Tribe. 

We  can  only  suggest  that  the  Seminole  Tribe 
submit  to  the  Secretary  of  the  Interior  for  con- 
sideration whatever  procedures  the  Tribe  feels  will 
comply  with  Section  1  of  the  1970  statute.  In  the 
alternative,  as  your  letter  indicates,  the  Tribe  might 
seek  legislative  relief. 

Mitchell  Melich, 

Solicitor. 


Rights  of  Canadian  Sioux  Indians  in 

Distribution   of   Mississippi  Sioux 

Judgment   Fund-Claims   Commission 

Limitations 

May  6,  1971. 

Honorable   Henry   M.   Jackson 
Chairman,  Committee  on  Interior 

and   Insular   Affairs 
United  States  Senate 
Washington,  D.C.  20510 

Dear  Mr.  Chairman: 

This  is  in  answer  to  yotir  letter  of  April  6,  1971, 
asking  my  opinion  as  to  the  right  of  certain  Cana- 
dian Sioux  Indians  to  participate  in  the  distribu- 
tion of  the  Mississippi  Sioux  Judgment  Fund. 

On  July  25,  1967,  the  Indian  Claims  Commis- 
sion approved  a  compromise  settlement  in  dockets 
numbered  142  and  359-363,  except  for  the  general 
accounting  claim  (Claim  II)  in  docket  numbered 
363,  and  awarded  $12,250,000  to  the  Eastern  or 
Mississippi  Sioux  Indians.  The  awards  represent 
additional  payment  for  29,  423,  900  acres  of  land 
in  Iowa,  Minnesota  and  South  Dakota,  taken  from 
1808  to  1859. 

Final  judgments  were  granted  to  the  aboriginal 
bands  in  the  following  amounts: 

Sisseton   and  Wahpeton  Bands     $5,874,039.50 
Medawakanton  and 

Wahpakoota   Bands  5,181,921.50 

Medawakanton    Band  1,194,039.00 
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Funds  to  cover  these  awards  were  appropriated 
under  H.J.  Res.  1268  of  June  19,  1968,  82  Stat. 
239.  The  awards  in  these  dockets  go  to  the  four 
aboriginal  bands  known  collectively  during  treaty 
times  as  the  Mississippi  or  Minnesota  Sioux 
although  they  were  separate  land-owning  entities. 

A  group  of  Sioux  Indians  from  Canada  purport- 
ing to  represent  descendants  of  the  Mississippi 
Sioux  Indians,  have  organized  as  the  Dakota  As- 
sociation of  Canada  and  claim  that  this  judgment 
award  should  be  shared  with  all  of  the  Canadian 
Sioux  who  are  lineal  descendants  of  the  four 
aboriginal  bands  of  the  Mississippi  Sioux. 

You  ask  whether  these  Canadian  Sioux  Indians 
have  any  right  to  share  in  the  Mississippi  Sioux 
Judgment  Fund. 

The  Indian  Claims  Commission  is  authorized  to 
hear  claims  from  American  Indian  tribes  "resid- 
ing within  the  territorial  limits  of  the  United 
States  or  Alaska."  Section  2  of  the  Act  of  August 
13,  1946,  60  Stat.  1050,  25  U.S.C.  §  70a  (1964) . 
However,  we  find  nothing  in  the  Indian  Claims 
Commission  Act  which  specifically  prohibits  In- 
dians who  are  not  citizens  of  the  United  States 
from  participating  in  a  judgment  awarded  by  the 
Commission. 

How  an  award  is  to  be  paid  and  precisely  who 
can  participate  in  the  award,  though,  are  ques- 
tions, not  for  the  Indian  Claims  Commission  or 
the  Court  of  Claims,  but  for  congp-essionaJ  and 
administrative  determination.  Confederated  Tribes 
of  the  Warm  Springs  Reservation  v.  United  States, 
111  Ct.  CI.  184,  210  (Ct.  CI.  1966)  ;  Peoria  Tribe 
of  Indians,  et  ah  v.  United  States,  169  Ct.  CI.  1009, 
1011-1012  (Ct.  CI.  1965);  and  Minnesota  Chippeioa 
Tribe  v.  United  States,  315  F.2d  906,  914,  n.ll 
(Ct.  CI.  1963).  In  addition.  Congress  has  prohibited 
the  expenditure  of  funds  from  appropriations  to 
satisfy  Indian  Claims  Commission  awards  until 
legislation  has  been  enacted  setting  forth  the  pur- 
poses for  which  the  funds  will  be  used.  See  Act 
of  July  26,  1968,  82  Stat.  425,  429;  Act  of  October 
29,  1969,  83  Stat.  147,  150;  and  Act  of  July  31, 
1970,  84  Stat.  669,  672. 

In  the  past,  Congress  has  enacted  laws  both  allow- 
ing and  disallowing  participation  by  noncitizen 
Indians  in  various  claims  awards.  In  1935,  Con- 
gress enacted  the  Tlingit  and  Haida  Jurisdictional 
Act  which  authorized  the  Tlingit  and  Haida  In- 
dians of  Alaska  to  bring  suit  in  the  United  States 
Court  of  Claims  for  claims  against  the  United 
States.  Act  of  June  19,  1935,  49  Stat.  388.  Only 
Tlingit  or  Haida  Indians  living  in  the  Territory 
of  Alaska  were  entitled  to  share  in  any  claims  paid 
pursuant  to  the  act.  However,  this  act  was 
amended   in    1965    to   allow    participation   in    re- 


coveries under  the  act  by  Tlingit  and  Haida  In- 
dians residing: 

*  *  *  in  a  local  community  or  area  in  the 
United  States  or  Canada  who  were  legal  resi- 
dents of  the  Territory  of  Alaska  on  June  19, 
1935,  or  prior  thereto,  or  who  are  descendants 
of  persons  of  Tlingit  or  Haida  blood  who 
were  legal  residents  of  the  Territory  of  Alaska 
on  June  19,  1935,  or  prior  thereto.  (Emphasis 
added)  Act  of  August  19,  1965,  79  Stat.  543, 
544. 

Conversely,  in  1968,  Congress  specifically  ex- 
cluded those  persons  who  were  not  citizens  of  the 
United  States  from  participating  in  the  disposition 
of  a  judgment  awarded  to  the  Delaware  Nation. 
Act  of  September  21,  1968,  82  Stat.  861,  25  U.S.C. 
§§  1181-1186   (Supp.  V,  1965-1969). 

The  bills  introduced  in  the  Congress  last  year 
relating  to  the  distribution  of  the  Mississippi 
Sioux  Judgment  Fund,  H.R.  14984,  S.  3174  and 
S.  3708,  and  the  proposal  before  Congress  this 
year,  H.R.  796,  all  exclude  persons  who  are  not 
citizens  of  the  United  States  from  participation  in 
the  distribution  of  the  judgment.  Last  year,  the 
Department  of  the  Interior  indicated  its  position 
that  individuals  who  are  lineal  descendants  of 
ancestors  in  the  four  aboriginal  bands  but  are  not 
members  of  any  of  the  modem  entities  should  be 
included  in  the  judgment  distribution.  However, 
the  Department  also  stated  that  noncitizens  of  the 
United  States  should  not  participate  in  the  distri- 
bution. H.R.  No.  91-1150,  91st  Cong.,  2d  Sess. 
9  (1970)  ;  S.  Rep.  No.  91-1339,  91st  Cong.,  2d 
•Sess.  9  and  25    (1970). 

We  note  in  passing  that  the  Canadian  Indians 
who  now  claim  a  right  to  participate  in  this  judg- 
ment distribution  made  no  motion  to  intervene 
while  this  case  was  pending  before  tlie  Indian 
Claims  Commission. 

The  liability  of  the  United  States  is  fixed  as  to 
the  moneys  granted  in  the  Indian  Claims  Com- 
mission judgment  to  the  four  tribes  comprising 
the  Mississippi  Sioux,  whoever  the  eligible  mem- 
bers may  be.  This  judgment,  when  filed  with  the 
Congress,  has  the  effect  of  a  final  judgment  of  the 
Court  of  Claims.  25  U.S.C.  §  70  (u)     (1964). 

The  Department  of  the  Interior  has  taken  the 
position  in  this  particuar  instance  that  as  a  matter 
of  policy,  noncitizens  of  the  United  States  should 
not  participate  in  the  distribution  of  this  judgment. 
The  case  law  indicates  that  generally  the  method  of 
disbursing  the  judgment  and  the  means  of  estab- 
lishing the  qualifications  of  Indians,  whoi  may  par- 
ticipate in  a  judgment  award  is  for  congp-essional 
determination.  Congress  has  both  allowed  and  dis- 
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allowed  participation  by  noncitizen  Indians  in 
claims  awards.  Therefore,  we  respectfully  submit 
tliat  the  question  of  whether  these  Canadian 
Indians  should  participate  in  the  distribution  of 
the  judgment  is  now  solely  within  the  power  of 
Congress  to  determine. 

Mitchell  Melich, 

Solicitor. 


Allottee  Easement  Request  Subject  to 

Jurisdiction  of  Army  Corps  of  Engineers 

—Allottee's  Right  to  Water  Use  for 

Irrigation   Purposes 


May   11,   1971. 

Honorable  H.  R.  Gross 

I  House  of  Representatives 

Washington.   D.C.   20515 

Dear  Mr.  Gross: 

This  is  a  response  to  your  letter  dated  April  6, 
1971,  with  regard  to  the  letter  from  Eugene  R. 
Trust,  dated  April  5,  1971. 

We  have  discussed  the  matter  with  the  Realty 
Division  of  the  Pierre  Agency  of  the  Bureau  of 
Indian  Affairs  at  Pierre,  South  Dakota.  They  have 
infonned  us  that  the  lands  referred  to  in  Mr. 
Trust's  letter,  except  those  contained  within  his 
own  allotments,  are  subject  to  jurisdiction  of  the 
United  States  Army  Corps  of  Engineers  pursuant 
to  the  Big  Bend  Act  of  October  3,  1962  (76  Stat. 
704) .  Hence,  the  Department  of  the  Interior  does 
not  have  power  to  grant  easements  aaoss  the 
lands  in  question.  Assistance  in  acquiring  the  de- 
sired easements  can  be  obtained  by  Mr.  Trust  if  he 
will  contact  the  United  States  Army  Corps  of 
Engineers'  field  office  in  rooim  217  in  the  Federal 
Building  in  Pierre,  South  Dakota.  The  personnel 
of  that  office  can  advise  him  on  the  regulations 
and  procedures  involved  in  obtaining  the  ease- 
ments Mr.  Trust  desires.  In  tlie  event  Mr.  Trust 
desires  further  assistance,  Mr.  Brewer  of  the  Bureau 
of  Indian  Affairs'  Realty  Division  in  the  Pierre 
Agency  office  at  Pierre,  South  Dakota,  will  be  avail- 
able to  render  any  assistance  desired. 

In  regard  to  the  questions  coincerning  his  right 
to  water  for  the  purpose  of  irrigating  his  lands, 

'  Mr.  Trust  has  been  advised  that  he  has  a  right  to 
use  water  from  the  Missouri  River  for  such  pur- 
poses. The  right  to  use  water  up  to  the  amount 
necessary  to  irrigate  all  of  his  irrigable  land  has 

!  been  established  by  the  case  of  Winters  v.  United 
States,  207  U.S.  564    (1908) .  That  right  has  been 


recently  clarified  in  the  case  of  Arizona  v.  Cali- 
fornia, 373  U.S.  546  (1963).  The  right  to  water 
for  the  purposes  of  irrigation  on  this  reservation 
was  expressly  confirmed  in  Section  14  of  the 
Act  of  March  2,  1889  (25  Stat.  888)  which  provides 
as  follows: 

That  in  cases  where  the  use  of  water  for 
i negation  is  necessary  to  render  the  lands 
within  any  Indian  reservation  created  by 
this  Act  available  for  agricultural  purposes, 
the  Secretary  of  the  Interior  may  be,  and  he  is 
hereby,  authorized  to  prescribe  rules  and  regu- 
lations as  may  be  deemed  necessary  toi  secure 
a  just  and  equitable  distribution  thereof 
among  the  Indians  residing  upon  any  such 
Indian  reservation  created  by  this  Act;  and 
no  other  appropriation  or  grant  of  water  by 
any  riparian  proprietor  shall  be  authorized  or 
permitted  to  the  damage  of  any  other  riparian 
proprietor. 

To  our  knowledge,  his  rights  to  the  water  have 
never  been  disputed.  Further,  to  the  best  of  our 
knowledge,  there  will  not  be  any  charges  made 
for  the  use  of  the  water  from  tlie  reservoir. 

We  hope  that  with   this  advice  Mr.  Trust  will 
be  able  to  proceed  with  his  planned  development. 

Raymond  C.  Coulter, 

Deputy  Solicitor. 


Tribal   Direction    of   Federal   Employees- 
Explanation  of  Term  "Delegation" 


M-36803    (Supp.) 
Mouorandum 


Jxme  15,  1971. 


To:  Commissioner  of  Indian  Affairs 

From:       Solicitor 

Subject:    Use  of  term  "delegation"  in  Opinion  M- 
36803,  77  I.D.  50    (1970) 

A  question  has  been  raised  whether  the  use  of 
the  term  "delegation"  throughout  the  April  3, 
1970,  Opinion  M-36803,  77  I.D.  50,  places  the 
conclusions  of  that  opinion  in  jeopardy  of  viola- 
tion of  the  constitutional  doctrine  against  delega- 
tion of  government  authority  enimciated  in  Schech- 
ter  Corporation  v.  United  States,  295  U.S.  495, 
537    (1935). 

The  statute  construed  in  that  opinion,  R.S.  sec. 
2072,  25  U.S.C.  §  48,  provides  that  direction  of 
Federal  employees  may  be  "given"  to  the  proper 
trial    authority.    I    do   not   regard    the    use    of    the 
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term  "delegation"  instead  of  the  precise  term 
used  in  the  act,  "given",  to  place  the  substance 
of  the  opinion  in  jeopaidy  of  violation  of  the 
Schechter  doctrine.  Though  there  may  be  some 
semantic  difference  in  these  terms,  the  substance 
of  the  opinion  was  to  construe  authority  conferred 
on  the  Secretary. 

The  object  of  R.S.  sec.  2072  was  to  authorize 
Indian  tribes,  in  the  discretion  of  the  Secretary, 
to  direct  the  performance  of  duties  by  certain 
Federal  employees.  Whether  the  confennent  of 
such  authority  on  a  tribe  is  regarded  as  congres- 
sionally  authorized  "redelegation"  as  in  O'Neal 
V.  United  States,  140  F.2d  908  (6th  Cir.  1944) 
(see  footnote  3  of  our  opinion)  to  an  Indian 
tribe  as  an  instrumentality  of  the  Federal  Govern- 
ment (see  59  I.D.  328  (1946)),  or  as  implementa- 
tion of  authority  conferred  directly  on  tribes  by 
the  Congress  would  not,  in  my  opinion,  make 
action  taken  pursuant  to  the  act  susceptible  to 
successful  attack  as  being  in  violation  of  the  Schech- 
ter doctrine. 

The  opinion,  M-36803,  sets  out  the  authorities 
which  may  not  be  regarded  as  permitted  under 
R.S.  sec.  2072  in  any  arrangement  with  an  Indian 
tribe  in  directing  the  performance  of  Federal  em- 
ployees. Those  exceptions  are  outside  the  scope 
of  the  act  and  not  subject  to  inclusion  in  any 
direction  the  tribe  is  permitted  to  exercise. 

Mitchell  Melich, 

Solicitcjy. 


Non-Availability    of    Confidential    Agreement 
OF  Indian  Tribe  Under  Public  Information  Act 

M-36860  February   22,   1973. 

{Dale  of  opinion:  Sept.  24,  1971) 

Indians:  Administrative  Procedure  Act:  Public 
Information 

The  withholding,  under  5  U.S.C.  §  552(b)  (4), 
of  a  copy  of  an  agreement  between  the  Seneca 
Nation  of  Indians,  the  First  Seneca  Corporation, 
the  United  States  Pillow  Corporation,  and  cer- 
tain individuals,  and  all  drafts  of  the  agreement, 
is  warranted  when  the  agreement  was  submitted 
in  confidence  to  the  Department  for  approval, 
the  documents  contain  commercial  or  financial 
information,  the  fiduciary  relationship  between 
the  Department  and  the  Indian  tribe  was  a 
sound  ground  for  invoking  the  exemption  imder 
5  U.S.C.  §  552  (b)  (4) ,  and  the  party  seeking  tlie 
information  failed  to  urge  any  reasons  why  the 
exemption  should  not  be  invoked. 


HOGAN    AND    HaRTSON 

815  Connecticut  Avenue, 
Washington,  D.C.  20006 


N.W. 


Attention:   Sherwin  J.  Markman,  Esq. 
Joseph  M.  Hassett,  Esq. 

Gentlemen: 

By  letter  to  the  Bureau  of  Indian  Affairs  dated 
October  26,  1970,  you  requested  a  complete  copy 
of  a  1965  agreement  between  the  Seneca  Nation  of 
Indians,  the  First  Seneca  Corporation,  the  United 
States  Pillow  Corporation  and  certain  individuals, 
and  all  drafts  of  the  agreement  which  are  con- 
tained in  the  Bureau's  files.  This  request,  sub- 
mitted pursuant  to  the  Freedom  of  Information 
Act,  5  U.S.C.  §  552,  and  Departmental  regula- 
tions, 43  CFR  2.1  et  seq.,  was  denied  by  the  Bureau 
on  February  11,   1971,  for  the  following  reasons: 

First,  the  documents  were  actually  tribal  busi- 
ness records  and  not  agency  records  subject  to  the 
provisions  of  the  Freedom  of  Information  Act; 
second,  the  docimients  were  received  in  confidence 
from  the  Seneca  Nation  and  were  being  held  by 
the  Federal  Government  as  trustee;  third,  a  specific 
stattitory  exemption  for  the  documents  was  claimed 
pursuant  to  the  provisions  of  5  U.S.C.   §  552  (b) 

(4). 

On  August  19,  1971,  you  appealed  that  decision 
to  the  Solicitor  and  on  September  8,  1971,  Mr. 
Hassett  and  counsel  for  the  Seneca  Nation,  Mr. 
Lazarus,  were  afforded  an  opportunity  to  present 
their  respective  views  orally. 

There  has  been  some  question  whether  the  re- 
quested documents  are  "agency  records"  within 
the  meaning  of  the  Act.  For  the  purposes  of  this 
appeal  I  shall  assume,  argnenclo,  that  they  are 
"agency  records." 

At  the  outset  we  note  that  your  original  re- 
quest sought  the  "agency  agreement."  The  Bureau 
of  Indian  Affairs  is  not  a  party  to  the  agreement, 
which  in  fact  was  prepared  by  or  on  behalf  of 
the  tribe  and  title  to  which  is  vested  in  the  tribe. 
It  should  also  be  noted  that  the  final  agreement 
is  merely  submitted  to  the  Seaetary  for  approval 
because  it  involves  the  expenditure  of  funds  made 
available  to  the  Seneca  Nation  pursuant  to  Pub- 
lic Law  88-533,  78  Stat.  738.  The  agieement  is  not 
required  to  be  filed  with  the  Secretary,  although 
a  copy  is  retained  as  evidence  of  Secretarial  ap- 
proval. 

Section  552  (b)  (4)   of  Title  5  U.S.C.  provides: 

"  (b)   This  section  does  not  apply  to  matters 
that  arc  *  *   *    (4)  trade  secrets  and  commer- 
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cial  or  financial  information  obtained  from  a 
person  and  privileged  or  confidential  *   *   *.  " 

The  basis  of  the  Bureau's  reliance  on  this  im- 
portant exemption  is,  of  course,  the  unique  fiduciary 
relationship  between  tlie  Department  of  the  In- 
terior and  Indians.  This  fiduciary  and  confidential 
relationship  has  been  aptly  described  by  the 
Supreme  Court  in  Seminole  Nation  v.  United 
States,  316  U.S.  286,  296-297    (1942)  : 

"In  carrying  out  its  treaty  obligations  with 
the  Indian  tribes,  the  Government  is  some- 
thing more  than  a  mere  contracting  party. 
Under  a  humane  and  self-imposed  pohcy 
which  has  found  expression  in  many  acts  of 
Congress  and  numerous  decisions  of  this 
Court,  it  has  charged  itself  with  moral  obli- 
gations of  the  highest  responsibility  and  trust. 
Its  conduct,  as  disclosed  in  the  acts  of  those 
who  represent  it  in  dealings  with  Indians, 
should  therefore  be  judged  by  the  most  ex- 
acting fiduciary  standards." 

In  the  discharge  of  this  fiduciary  obligation  it 
is  essential  that  a  confidential  relationship  be  estab- 
lished and  maintained.  It  has  been  long  under- 
stood that  documents  such  as  these  are  submitted 
to  the  Department  in  confidence  and  we  would  be 
remiss  in  discharging  this  fiduciary  obligation  if 
these  documents  were  released  unilaterally  with- 
out the  concurrence  of  the  tribe.  As  you  are  aware, 
the  tribes  has  not  consented  to  the  release  and, 
in  fact,  has  urged  that  the  Department  reject  your 
request.  We  are  led  to  the  conclusion  that  the  docu- 
ments requested  clearly  are  encompassed  within 
the  scope  of  the  exemption  of  5  U.S.C.  §  ,552  (b) 
(4). 

Departmental  regulations  require  that  upon  a 
determination  that  the  requested  records  fall  with- 
in one  or  more  of  the  categories  exempted  under 
the  PubHc  Information  Act,  there  be  a  further 
determination  that  sound  grounds  exist  which  re- 
quire the  invocation  of  the  exemption,  43  CFR  2.2. 
While  we  feel  that  the  fiduciary  and  confidential 
relationship  between  the  Department  ol  the  In- 
terior and  Indians  is  a  sufficient  giound  in  and  of 
itself  requiring  invocation  of  the  exemption,  we 
also  point  out  that  when  Mr.  Ha.ssett  was  afforded 
an  opportunity  to  state  the  interest  of  your  client 
in  the  documents  he  declined  to  do  so,  and  even 
disclaimed  any  knowledge  of  the  litigation  pending 
in  the  state  courts  of  New  York  between  the  First 
Seneca  Corporation  and  its  construction  contrac- 
tor, in  which,  we  are  advised,  tlie  contractor  un- 
successfully sought  to  obtain  the  documents. 


Thus  Mr.  Hassett  declined  to  urge  any  grounds 
on  behalf  of  your  client  why  the  exemption  should 
not  be  invoked.  Accordingly,  the  decision  of  the 
Bureau  of  Indian  Affairs  of  February  11,  1971,  is 
hereby  affirmed. 

Mitchell  Melich, 

Solicit07\ 


Revocation  of  Indian  Allotments  in 
Alaska 

October  15,  1971. 

Hon.  Henry  M.  Jackson 
United  States  Senate 
Washington,  D.C.  20510 

Dear  Senator  Jackson: 

In  response  to  your  inquiry  regarding  the  "legal 
consequences  of  revocation  of  Indian  Allotments 
in  Alaska"  we  have  prepared  the  following  mem- 
orandum. In  your  letter  of  September  21,  1971, 
you  stated  that  the  Alaska  Native  Land  Claims 
bills  "propose  to,  in  effect,  repeal  the  Allotment 
Acts."  While  the  bills  do  propose  to  repeal  the 
Act  of  May  17,  1906,  43  U.S.C.  §270-1  et  scq. 
(1970)  ,  we  assume  that  with  respect  to  any  other 
allotment  act  you  mean  only  that  Alaskan  Natixirs 
will  hereafter  be  precluded  from  availing  them- 
selves of  these  other  acts,  (assuming  a  court  would 
hold  that  an  Alaskan  Native  could  avail  himself 
of  allotment  acts  other  than  the  Act  of  May  17, 
1906)  .  The  bills  do  not  prevent  non-Alaskan  In- 
dians from  availing  themselves  of  the  allo'tment 
acts  not  repealed  by  the  bills.  (25  U.S.C.  §§334, 
336,  337).  Therefore,  the  bills  would  not  affect  the 
Department's  practice  of  allowing  non-Alaskan 
Indians  to  avail  themselves  of  the  other  allotment 
acts  in  any  of  the  States  including  Alaska.  See 
Berlha  Mae  Tabbytite,  72  I.D.  124  (1965).  In 
addition,  we  would  like  to  point  out  that  the  cita- 
tion to  the  Act  of  June  25,  1910  as  36  Stat.  363 
should  be  changed  to  36  Stat.  863.  Also,  the  Act  of 
May  17,  1906,  cited  in  H.R.  10367  as  48  U.S.C. 
357  should  be  changed  to  reflect  its  most  cunent 
citation,  43  U.S.C.   §270-1   et  seq.    (1970)  . 

With  regard  to  your  first  question  concerning 
the  number,  date,  location  and  legal  status  ol  fil- 
ings under  the  Act,  we  are  able  to  supply  the  fol- 
lowing information: 

Under  the  18 87-1 891  Act: 

Only  one  application— on  appeal  as  to  acreage 
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Under  the  1906  Act: 

1.  By  year  filed: 

Prior  to 

1956 

12 

during 

1956 
1957 
1958 
1959 
1960 
1961 
1962 
1963 
1964 
1965 
1966 
1967 
1968 
1969 
1970 

11 

9 

12 

21 

110 

144 
71 
63 
46 
90 
59 
64 

108 
78 

346 

1971 

998 
2230 

(thru 

9/21) 

2.  Awaiting  Action: 

(a)    Ready  for  issuance  of 

certificate,  but  suspended. 

48 

(b)    Awaiting  Survey. 

185 

(c)    Rights  not  yet  determined- 
awaiting  action  by  applicant 
or  BIM. 


2088 


2321 


(Difference  between  this  total 
and  total  in  item  1  is  due  to 
splitting   of   cases    containing 
separated  parcels) 
Location  by  Resource  Areas   (see  map) 


Arctic  Resource  Area 

Fortymile 

Kobuk 

Yukon 

Glenallen    (Copper  River) 

Bristol  Bay 

Cook  Inlet   (Anchorage) 

Southeastern    (Juneau) 

McGrath 


80 
137 
486 
427 
152 
360 
98 
18 
349 

2107 


The  above  does  not  include  the  125—150  allot- 
ment cases  for  which  Allotment  Certificates 
have  been  issued. 

It  should  be  pointed  out  also  that  there  are 
approximately  2500-3000  cases  under  process 
by  the  Bureau  of  Indian  Affairs  that  have  not 
yet  been  filed  with  the  Bureau  of  Land  Man- 
agement. 


In  the  second  question  of  your  letter  you  in- 
quire as  to  "The  point  in  tlie  administrative  proc- 
ess at  which  vested  legal  rights  are  created  in  an 
individual  filing  under  the  Act." 

We  assume  that  "the  Act"  you  refer  to  in  your 
question  is  the  Act  of  May  17,  1906.  We  do  not 
believe  any  legal  rights  vest  under  the  Act  against 
the  Government  until  the  issuance  of  an  allotment 
certificate.  In  other  words,  there  is  no  point  prior 
to  the  issuance  of  a  certificate  at  which  an  appli- 
cant could  compel  issuance.  The  language  is  quite 
different  from  the  mandatory  language  of  the 
other  allotment  acts  at  25  U.S.C.  SS334,  336,  337 
(1970).  The  Act  states,  in  section  270-1,  that: 

The  Secretary  ...  is  authorized  and  em- 
powered, in  his  disci etion  and  under  such  rules 
as  he  may  prescribe,  to  allot  not  to  exceed 
one  hundred  and  sixty  acres  ...  to  any  In- 
dian, Aleut,  or  Eskimo  .  .  .  who  resides  in 
and  is  a  native  of  Alaska,  and  who  is  the  head 
of  a  family,  or  is  twenty-one  years  of  age;  and 
the  land  so  allotted  shall  be  deemed  the  home- 
stead of  the  allottee  .  .  .    (Emphasis  added.) 

As  the  language  indicates.  Congress  has  left  the 
allotment  of  lands  in  Alaska  to  the  discretion  of 
the  Secretary.  It  is  not  a  "mandatory  type  act" 
whereby  one  can  acquire  parts  of  the  public  domain 
merely  by  compliance  with  certain  conditions  with 
the  Secretaiy  only  given  a  judicial  type  role  to  see 
that  the  Act's  conditions  are  met.  On  the  contrary, 
we  believe  the  Act  to  be  a  "permissive  type  act" 
with  all  the  legal  ramifications  that  that  type  of 
act  carries. 

Our  research  discovered  no  cases  construing  the 
Act  on  the  permissive  mandatory  question.  How- 
ever, there  are  cases  discussing  this  issue  in  terms 
of  other  statutes  dealing  with  the  public  lands  and 
the  acquisition  of  rights  under  them.  One  such  case 
is  Ferry  v.  Udall,  336  F.  2d  706  (9th  Cir.  1964)  ,  in 
which  the  appellants  argued  that  the  obligation 
to  convey  lands  became  complete  when  the  land 
manager  accepted  and  gave  receipts  for  the  bid 
price  paid  by  them.  They  asserted  that  where  the 
applicant  for  a  patent  to  public  lands  performs 
prescribed  conditions  and  pays  the  price,  the  equit- 
able title  thereto  passes  to  the  applicant  and  the 
United  States  holds  mere  legal  title  subject  to  a 
trust.  The  court  disagreed,  stating,  at  710,  that: 

[T]he  cases  upon  which  appellants  rely  are 
those  involving  statutes  which  made  it  man- 
datory for  the  Secretary  to  transfer  the  land 
to  those  who  complied  with  the  statutory  re- 
quirements, and  which  limited  the  Secretary's 
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discretion  to  that  of  determining  that  the  re- 
quirements had  been  met. 
Sale  of  property  under  the  Isolated  Tracts 
Act  involves  an  entirely  different  method  of 
disposing  of  public  property.  Under  this  Act, 
Congress  has  left  entirely  to  the  Secretary's 
discretion  whether  to  dispose  of  the  land  or 
not.  Accordingly,  this  is  not  a  case  where  a 
member  of  the  public  can  acquire  parts  of  the 
public  domain  merely  by  the  coinpliance  with 
(sic)  or  paying  a  price.  In  this  case,  no  right 
to  the  land  arises  until  the  Secretary  accepts 
a  bid  by  issuing  a  certificate.  (Emphasis 
added.) 

That  the  Act  of  May  17,  1906,  is  a  permissive 
type  statute  sucli  as  the  Isolated  Tracts  Act  seems 
fairly  certain.  The  court  held,  in  Ferry,  that  the 
language  "in  his  judgment,  it  would  be  proper" 
indicated  that  Congress  had  left  to  the  Secretary's 
discretion  the  choice  of  whether  or  not  to  issue  a 
certificate  under  tlie  Isolated  Tracts  Act.  The 
court  stated,  at  709,  that  "absent  the  issuance  of 
the  certificates"  the  appellants  were  "not  entitled 
to  any  property  or  contractual  rights  in  the  land  in 
question."  The  language  quoted  from  the  Act  of 
May  17,  1906,  supra,  especially  the  language  "au- 
thorized ...  in  his  discretion  ...  to  allot"  likewise 
indicates  that  the  decision  whether  to  allot  in  any 
instance  was  one  left  to  the  Secretary  by  Congress 
and,  as  in  Ferry,  absent  the  issuance  of  a  certificate, 
an  applicant  does  not  hold  any  property  right  as- 
sertable  against  the  Government  under  the  Act  of 
May  17,  1906. 

A  similar  result,  also  dealing  with  the  Isolated 
Tracts  Act,  is  Willcoxsoji  v.  United  States,  313  F. 
2d  884  (D.C.  Cir.  1963)  ,  cert,  denied,  373  U.S.  932 
(1963),  in  which  the  court  stated  at  888: 

Congress  entrusted  to  the  Secretary's  discre- 
tion the  initial  decision  whether  or  not  to  sell 
isolated  tracts  of  the  public  domain.  The  dis- 
tinction is  "between  a  positive  mandate  to  the 
Secretary  and  permission  to  take  certain  action 
in  his  discretion." 

The  court  then  pointed  out,  at  888,  note  9, 
that: 

Similar  to  the  Isolated  Tracts  Act  in  this  re- 
gard are  §17  of  the  Mineral  Leasing  Act  of 
1920,  as  amended,  30  U.S.C.  §226;  the  Small 
Tracts  Act,  43  U.S.C.  §682a;  and  the  grazing 
lease  provision  of  the  Oregon  and  California 
Railroad  Grant  Land  Act,  43  U.S.C.  §1181d. 

In  conclusion  then,  our  understanding  of  this 
Act   is    that    no   vested   right   accrues    against    the 


Government  prior  to  the  issuance  of  a  certificate 
signifying  the  approval  of  the  Secretary. 

In  resf)onse  to  your  third  question,  we  believe 
the  legal  effect  of  H.R.  10367  to  be  that  any  appli- 
cation pending  on  the  date  that  bill  becomes  law 
gives  the  applicant  the  option  of  either  having  the 
pending  application  approved  or  electing  to  take 
the  rights  conferred  by  tlie  bill.  The  Senate  bill 
and  the  administration  bill,  not  having  a  similar 
provision  regarding  choice,  would  cut  off  any 
rights  of  those  applying  under  the  Act  of  May  17, 
1906,  43  U.S.C.  §270-1  et  seq.   (1970) . 

Should  any  other  questions  arise,  we  would  be 
most  happy  to  assist  the  Committee. 

Raymond  C.  Coulter, 

Acting  Solicitor. 


The  Eighteen  Year  Old  Vote  Amendment  of 
U.S.  Constitution  as  Applied  to  Tribes 


M-36840 


November  9,  1971. 


Indian  Tribes:  Sovereign  Powers— Indians:  Civil 
Rights  —  Indian  Reorganization  Act  —  United 
States— Voting 

The  Twenty-Sixth  Amendment  to  the  Constitution, 
providing,  inter  alia,  that  "the  United  States" 
shall  not  deny  or  abridge  the  right  of  eighteen- 
year-olds  to  vote,  applies  to  Indian  tribes'  elec- 
tions called  by  the  Secretary  pursuant  to  the 
Indian  Reorganization  Act  or  other  act,  but,  be- 
cause of  the  fundamental  right  of  a  tribe  to 
govern  itself,  the  amendment  does  not  apply  to 
Indian  tribes  in  purely  tribal  elections. 

Memorandum 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor 

Subject:     The   eighteen-year-old   vote   amendment 
as  applied  to  Indian  tribes 

By  memorandum  of  August  16,  1971,  you  re- 
quested an  opinion  as  to  the  applicability  of  the 
Twenty-Sixth  Amendment  to  the  United  States 
Constitution  to  Indian  tribes.  A  response  requires 
consideration  of:  (1)  the  tribes'  fundamental  right 
to  govern  themselves;  and  (2)  criteria  for  deter- 
mining actions  of  "the  United  States"  under  the 
amendment. 

The  Twenty-Sixth  Amendment  reads: 

Section  1.  The  right  of  citizens  of  the  United 
States,  who  are  eighteen  years  of  age  or  older. 
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to  vote  shall  not  be  denied  or  abridged  by  the 

United  States  or  by  any  State  on  account  ot 

age. 

Section  2.  The  Congress  shall  have  power  to 

enforce  this  article  by  appropriate  legislation. 


Two  important  aspects  of  tribal  sovereignty  aie: 
(1)  the  power  of  a  tribe  to  govern  itself;'  and  (2) 
the  applicability  to  Indian  tribes  of  the  United 
States  Constitution  and  general  acts  of  Congress, 
unless  Congress  manifests  an  intent  to  include 
them.-  First:  A  tribe's  power  to  govern  itself  must 
include  "the  right  to  define  the  powers  and  duties 
of  its  officials,  and  the  manner  of  their  appointment 
or  election  *  *  *."  Solicitor's  Opinion,  55  I.D.  14, 
30  (1934).  Second:  On  its  face,  the  Twenty-Sixth 
Amendment  does  not  purport  to  limit  the  power 
of  Indian  tribes  to  determine  for  tribal  elections  ' 
the  age  qualifications  of  voters,  and  there  is  nothing 
in  the  legislative  history  of  the  amendment  that 
would  indicate  that  Congi-ess  intended  that  the 
amendment  should  apply  to  tribal  elections.'' 

In  other  words,  even  if  a  tribe's  constitution  in- 
cludes a  clause  such  as  tlie  following,  for  example. 


'See,  e.g.,  Colli  flower  v.  Garland,  342  F.2(l  369  (9th  Cir. 
1905)  ;  Native  Aineriruii  Church  v.  Navajo  Tribal  Council. 
272  F.2tl  LSI  (10th  Cir.  1959)  ;  Iron  Crow  v.  Oglala  Sioux 
Tribe,  231  F.2(l  89  (8th  Cir.  1950)  ;  .Solicitor's  Opinion.  .55 
I.D.  14,  .S0-.S2    (1934). 

"F.ll;  V.  Wilkins.  112  U.S.  94,  100  (1884);  McCandles.s  v. 
I'niled  Slates  e.\  rel.  Diabo,  25  F.2d  71  (3rd  Cir.  1928)  , 
af]'g  sub  noin.  United  States  ex  rel  Diabo  \.  McCandless, 
18  F.2d  282  (E.D.  Pa.  1827);  United  States  v.  5,677. W  Acres 
of  Land,  102  F.  Supp.  108,  110-111  (D.  Mont.  1958);  Seneca 
Nation  of  Indians  v.  Brucker.  102  F,  Supp.  580,  581-.582 
(D.D.C.  19,58)  ,  afi'd,  262  F.2d  27  (D.C.  Cir.  19.58)  .  cert,  de- 
nied, .300  U.S.  909  (1959)  ;  and  Nicodemus  v.  Washington 
Water  Poicer  Co.,  204  F.2d  014,  017  (9th  Cir.  1959)  .  Bui  see 
F.P.C.  V.  Tuscarora  Indian  Nation.  302  U.S.  99    (1900)  . 

■'  Tribal  elections  refer  to  those  that  arc  authorized  under 
tribal  constitutions  or  other  organic  documents.  For  tribes 
organized  under  the  Indian  Reorganization  Act  (48  Slat. 
984.  25  II.S.C.  §§401  et  seq.)  or  other  act,  this  would  include 
elections  of  officials  and  referenda  concerned  with  domestic 
and  internal  business,  but  not  referenda  adopting  or  amend- 
ing a  constitution.  For  tribes  organized  traditionally  (those 
not  organized  imder  the  Indian  Reorganization  Act  or  other 
act)  this  would  include  all  elections  of  officials  and  all  refer- 
enda, concerning  not  oidy  domestic  and  internal  business, 
but  also  the  adoption  of  tribal  constitutions  and  amend- 
ments thereto. 

'  See,  for  ati  analogous  example.  Groundhog  v.  Keeler, 
442  F.2d  074  (10th  Cir.  May  5,  1971)  ,  in  which  the  court 
observes  that  the  Indian  Civil  Rights  Act  of  1908,  82  Stat. 
77,  25  U.S.C.  §§  1301,  1,302.  "is  much  narrower  than  the 
language  of  the  Fourteenth  Amendment,  and  it  omits  en- 
tirely the  suffrage  provisions  of  the  Fifteenth  Amendment." 
The  court  thus  assumes,  as  we  do,  that  an  amendment  re- 
stricting only  "the  United  States"  does  not,  without  more 
(such  as  a  congressional  act)  ,  restrict  also  tribal  rights  of  self- 
government. 


from  that  of  the  Confederated  Salish  and  Kootenai       i 
Tribes  of  the  Flathead  Reservation,  that  the  tribes:       t 

j( 
*   *   *  secure   to  ourselves   and   our   pyosterity  „( 

the  p)ower  to  exercise  certain  rights  of  self- 
government  not  inconsistent  with  Federal, 
State,  and  local  laws,  *  *   * 

it  is  clear  that  the  Twenty-Sixth  Amendment  was 
not  intended  to  constitute,  and  does  not  constitute, 
such  an  "inconsistent"  law;  the  Twenty-Sixth 
Amendment  is  not  inconsistent  because  it  was  not 
intended  to  speak,  and  does  not  speak,  toi  the  basic 
right  of  tribal  self-government  possessed  by  all 
recognized  tribes. 

II 

Actions  of  "the  United  States"  under  the  amend- 
ment would  include  not  only  acts  of  Congress,  but 
also  judicial  action  and  administrative  action.  See, 
e.g.,  for  definitions  of  "state  action"  under  the 
Fourteenth  Amendment,  Shelley  v.  Kraemer,  334 
U.S.  1,  14  et  seq.  (1948),  and  cases  therein  cited; 
Smith  V.  Alhvright,  321  U.S.  649  (1944)  ;  Missouri 
ex  rel.  Gaines  v.  Canada,  305  U.S.  337,  343  (1938)  ; 
Virginia  v.  Rives,  100  U.S.  313,  318   (1880) . 

The  provisions  in  the  Indian  Reorganization  Act 
that  limit  the  right  to  vote  in  Secretarial  elections  ^' 
to  those  persons  21  years  of  age  or  older  constitute 
acts  of  "the  United  States"  which  "den[y]  or 
adridg[e]"  the  right  to  vote  of  those  Indians  be- 
tween 18  and  21.  Such  provisions,  and  any  others 
that  would  operate  with  similar  effect,  are  there- 
fore unconstitutional  as  applied  in  such  elections 
to  otherwise  qualified  Indians  of  at  least  18  years 
of  age.  The  right  to  vote  should  therefore  be  ex- 
tended to  18-year-olds  in  elections  called  to  adopt 
new  Indian  Reorganization  Act  constitutions  or 
amendments  to  existing  constitutions,  even  though 
that  particular  existing  constitution  may  impose  a 
21-year-old  voting  requirement,  and  to  all  other 
Secretarial  elections. 

In  other  words,  the  Twenty-Sixth  Amendment  is 
self-executing,"  which  means  that  all  laws  and  regu- 


■'■'  Secretarial  elections  refer  to  those  that  are  authorized 
pursuant  to  statute  and  conducted  by  the  Secretary  under 
his  regulations.  The  primai-y  examples  are  those  authorized 
by  the  Indian  Reorganization  Act,  which  provides  that  any 
Indian  tribe  residing  on  a  reservation  may  adopt  or  amend 
its  constitution  and  bylaws,  which  shall  become  effective 
when  ratified  by  a  majority  vote  of  adult  members  of  the 
tribe  (25  U.S.C.  §  470)  .  Adult  members  are  defined  as  those 
who  have  attained  the  age  of  twenty-one  years  (25  U.S.C. 
§  479)  .  Secretarial  elections  would  thus  also  include  elections 
such  as  Osage  elections,  pursuant  to  the  Act  of  June  28.  1906, 
34  Stat.  539,  as  amended,  and  25  CFR  Part  73. 

"United  States  v.  Amsden.  0  F.  819,  822  (D.  Ind.  1881) 
(regarding  tire  self-executing  nature  of  the  Fifteenth  Amend- 
ment) . 
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lations  contrary  to  it  are  clianged  without  other 
action  on  the  part  of  the  Congress  or  federal  agen- 
cies. Thus,  for  example,  the  definition  oi  adult 
Indian  in  25  CFR  §52.1  (e)  must  be  read:  "Adult 
Indian  means  any  Indian  who  has  attained  the 
age  of  18  years."  And  25  U.S.C.  §479  is,  in  effect, 
changed  to  read: 

The  words  'adult  Indians'  wherever  used  in 
said  sections  shall  be  construed  to  refer  to  In- 
dians who  have  attained  the  age  of  twenty-one 
years,  except  that  in  reference  to  voting  in 
Secretarial  elections,  it  shall  be  construed  to 
refer  to  Indians  who  have  attained  the  age  of 
eighteen  years. 

Regarding  Secretarial  elections  concerned  with 
issuing  charters  of  incorporation,  25  U.S.C.  §477 
provides: 

The  Secretary  of  the  Interior  may,  upon  peti- 
tion by  at  least  one-third  of  the  adult  Indians, 
issue  a  charter  of  incorporation  to  such  tribe: 
provided,  That  such  charter  shall  not  become 
operative  until  ratified  at  a  special  election  by 
a  majority  vote  of  adult  Indians  living  on  the 
reservation. 

May  18-year-olds  sign  such  petitions,  and  thus  be 
counted  among  the  "adult  Indians"  for  the  pur- 
pose of  this  statute?  We  think  that  the  petition  is 
a  sufficiently  integral  part  of  the  Secretarial  elec- 
tion process  that  the  18-year-old  vote  requirement 
of  the  Twenty-Sixth  Amendment  must  apply.  See. 
e.g..  Smith  v.  Allwright,  supra. 

Mitchell  Melich, 

Solicitor. 
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Memorandum 


To:  Secretary 

From:        Solicitor 

Subject:  Allowance  of  attorney  fees  and  expenses 
under  the  Alaska  Native  Claims  Settle- 
ment Act 

We  offer  the  following  backgiound  information 
relative  to  the  February  2,  1972  letter  from  the 
Chief  Commissioner  of  the  United  States  Court  of 


Claims  requesting  that  you  advise  him  of  the  per- 
son on  whom  service  of  notice  of  claims  for  attor- 
ney fees  and  expenses  may  be  made  pursuant  to 
Section  20  of  the  Alaska  Native  Claims  Settlement 
Act. 

Under  Section  20  of  the  Act,  the  Chief  Commis- 
sioner is  authorized  to  receive,  determine  and  settle 
claims  for  attorney  and  consultant  fees  and  out-of- 
pocket  expenses  for  services  rendered  Native  tribes, 
bands,  groups,  villages  or  associations  before  De- 
cember 18,  1971  in  connection  with  the  preparation 
of  the  Act  and  previously  proposed  Federal  legis- 
lation and  in  connecting  with  chums  pending  be- 
fore any  Federal  or  State  court  or  the  Indian  Claims 
Commission  that  are  dismissed  pursuant  to  the 
Act.  Bona  fide  associations  of  Natives  may  also 
submit  to  the  Chief  Commissioner  claims  for  actual 
costs  incurred  in  filing  protests,  preserving  land 
claims,  advancing  land  claims  settlement  legislation, 
and  presenting  testimony  to  the  Congress  on  pro- 
posed Native  land  claims. 

The  Act  limits  the  allowance  of  attorney  and 
consultant  fees  and  expenses  to  $2,000,000  and  the 
allowance  of  actual  costs  to  Native  associations  to 
$600,000. 

In  handling  the  claims,  the  Chief  Commissioner 
is  directed  by  the  Act  to  forward  copies  of  them 
to  tlie  Attorney  General  of  the  United  States,  the 
Attorney  General  of  the  State  of  Alaska,  to  the 
Secretary  of  the  Interior  and  to  any  other  person 
who  appears  to  have  an  interest  in  the  claims.  Such 
persons  have  90  days  within  which  to  file  an 
answer  contesting  a  claim. 

The  procedure  established  by  the  Act  for  ob- 
taining the  views  of  the  Secretaiy  of  tlie  Interior 
on  the  allowance  of  fees  and  expenses  under  the 
Alaska  Native  Claims  Settlement  Act  is  similar  to 
that  followed,  largely  pursuant  to  regulation  and 
practice,  in  obtaining  the  Secretary's  views  with 
respect  to  the  allowance  of  attorney  fees  and  ex- 
penses by  the  Indian  Claims  Commission. 

The  reasons  for  desiring  the  views  of  the  Secre- 
tary of  the  Interior  on  such  fees  and  expense 
claims  grow  out  of  the  Secretary's  approval  of 
tribal  attorney  contracts  pursuant  to  25  U.S.C.  §81 
and  476.  Because  of  duties  imposed  upon  the 
Secretary  by  these  statutes,  the  Department  ordi- 
narily receives  information  relating  to  the  allow- 
ance of  fees  and  expenses  under  tribal  attorney 
contracts.  It  should  be  noted,  however,  that  in  the 
case  of  the  attorney  contracts  entered  into  with 
Alaska  Native  associations,  as  distinguished  from 
those  made  with  tribes,  bands,  villages  or  other 
recognized  tribal  entities,  the  Solicitor's  office  con- 
cluded that  association  contracts  were  not  subject 
to  Secretarial  approval  under  Federal  law  requir- 
ing the  approval  of  tribal  attorney  contracts.  How- 
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Department  of  the  Interior 


February  22,   1972 


ever,  even  where  there  is  no  Secretarial  approval 
of  a  contract  between  attorneys  and  an  association 
of  Alaska  natives,  it  is  anticipated  the  Department 
may  well  have  information  and  therefore  views  to 
express  concerning  fees  and  expenses  requested 
under  the  Alaska  Native  Claims  Settlement  Act 
for  services  performed  for  the  association. 

Mitchell  Melich 


Reimbursement  of  Ute  Tribal  Funds  for 

Construction,  Operation  and  Maintenance 

OF  Irrigation  Project 


May  5,  1972. 

Honorable  Frank  E.  Moss 
United  States  Senate 
Washington,  D.C.  20510 

Dear  Senator  Moss: 

Secretary  Morton  has  asked  me  to  provide  the 
report  you  requested  April  14,  1972  on  the  cor- 
respondence you  received  from  Mr.  Parker  M. 
Nielson,  which  is  enclosed,  concerning  this  office's 
actions  pursuant  to  the  Act  of  September  18,  1970, 
84  Stat.  843.  That  act  provides  for  the  reimburse- 
ment of  the  Ute  Indian  Tribe  of  the  Uintah  Reser- 
vation for  tribal  funds  used  for  the  construction, 
operation  and  maintenance  of  the  Uintah  Indian 
Irrigation  Project. 

The  gist  of  Mr.  Nielson's  complaint  seems  to  be 
that  the  Solicitor's  office  is  impro|>erly  assuming 
authority  to  determine  the  heirs  of  deceased  mixed- 
blood  former  members  of  the  tribe  entitled  to  re- 
ceive payments  under  the  1970  Act. 

Under  Section  3  of  the  act  the  Secretary  of  the 
Interior  is  directed  to  pay  27.162  percent  of  the 
funds  provided  by  the  statute  to  the  mixed-blood 
former  members  or  "to  their  heirs  or  legatees 
under  such  rules  as  the  Seaetary  may  prescribe." 
Our  office  in  Salt  Lake  City  is  assisting  the  Bureau 
of  Indian  Affairs  in  ascertaining  the  identity  of 
those  heirs  and  legatees.  As  is  customary  in  making 
payments  to  heirs  and  legatees  of  persons  entitled 
to  receive  payments  from  the  Government,  we 
have  followed  the  practice  here  of  paying  directly 
to  the  heirs  or  legatees  the  amounts  to  which  they 
are  entitled  under  the  act.  The  reason  for  delay 
in  the  case  involving  Mrs.  Letha  Wopsock  about 
which  Mr.  Nielson  specifically  wrote  are  set  forth 
in  the  letter  of  April  5,  1972  from  our  Salt  Lake 
City  office.  A  copy  of  that  letter  is  included  with 
Mr.  Nielson's  correspondence  to  you. 


We  assure  you  that  the  direct  payments  to  heirs 
and  legatees  are  not  the  result  of  assuming  any  pro- 
bate jurisdiction  over  the  estates  of  the  mixed- 
bloods  but  because  Congress  has  directed  us  to  pay 
such  persons.  Where  probate  proceedings  have  de- 
termined the  heirs  and  legatees  of  a  deceased 
mixed-blood  we  have,  of  course,  paid  on  the  basis 
of  sucli  determinations.  But  as  indicated  in  the 
April  5,  1972  letter  from  our  Salt  Lake  City  office 
the  probate  on  the  estate  involved  in  Mrs.  Wop- 
sock's  case  is  incomplete,  necessitating  the  proce- 
dures set  forth  in  that  letter. 

We  note  with  respect  to  Mr.  Nielson's  comment 
in  his  letter  dated  March  30,  1972  to  you  wherein 
he  suggests  that  our  handling  of  these  matters  has 
been  designed  to  prevent  him  and  other  attorneys 
from  earning  any  fees  for  legal  services  that  Sec- 
tion 4  of  tlie  1970  Act  provides:  "No  part  of  any 
of  the  funds  appropriated  in  accordance  with  the 
provisions  of  this  act  shall  be  subject  to  attorneys' 
fees." 

Finally,  in  regard  to  the  above-described  handling 
of  the  distribution  of  funds  under  the  1970  Act, 
we  see  no  basis  for  any  implication  that  we  are 
attempting  to  exercise  supervision  over  the  mixed- 
bloods  in  violation  of  the  provisions  of  the  Ute 
Termination  Act  of  1954,  25  U.S.C.  Section  677 
et.  seq.  In  this  connection  I  think  it  sufficient  to 
observe  that  on  April  24,  1972  the  Supreme  Court 
in  Affiliated  Ute  Citizens  of  Utah  v.  United  States 
ruled  in  favor  of  the  Governor's  unequivocal  posi- 
tion that  the  United  States  has  no  responsibility 
for  the  mixed-bloods  as  Indians  having  a  special  re- 
lationship with  the  United  States. 

If  there  is  any  further  information  which  you 
would  like  to  have  from  us  in  respect  to  this  matter 
please  let  me  know. 


Mitchell  Melich, 

Solicitor. 


Enclosures 


Litigation  Before  Court  of  Claims- 
Authority  OF  Secretary  to  Approve 
Settlement  Provision  in  Attorney  Contracts 


M-36855 


June  2,  1972. 


Indian  Tribes:  Attorneys:   Contracts:    Generally 

As  secretarial  approval  of  compromise  settlements 
of  tribal  claims  against  the  United  States  are 
not  required  by  statute,  tribal  claims  attorney 
contracts  which  provide  for  such  secretarial  ap- 
proval should  be  modified  so  as  not  to  require 
secretarial   approval   of  compromise   settlements 


June  28,  1972 


Opinions  of  the  Solicitor 
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in  which  the  Secretary  is  a  "real  party  defendant" 
since  in  those  situations  it  would  be  a  clear 
breadi  of  his  fiduciary  obligation  to  counsel  a 
tribe  in  the  prosecution  and  settlement  of  its 
claim  while  at  the  same  time  defending  against 
the  claim. 

Memorandum 

To:  Assistant  Secretary,  Public  Land  Manage- 

ment 

From:        Solicitor 

Subject:  Tribal  Claims  Attorney  Contracts;  "Ap- 
proval of  Settlement"  Provisions 

Tribal  claims  against  the  Government  are  prose- 
cuted by  attorneys  engaged  by  die  tribe  imder 
tribal  claims  attorney  contracts,  which  provide 
"that  any  compromise  or  settlement  of  Uie  matters 
in  controversy  shall  be  subject  to  the  approval  of 
both  the  tribe  and  the  Secretary."  For  the  reasons 
expressed  herein,  we  are  of  the  opinion  that  Secre- 
tarial review  and  approval  of  certain  proposed 
settlements  on  behalf  of  the  tribe,  are  improper 
and  should  not  be  provided  few  in  new  or  amended 
claims  attorney  contracts. 

Sections  81  and  476  of  Title  25,  United  States 
Code,  require  Secretarial  approval  of  contracts  be- 
tween a  tribe  and  its  attorney.  There  is  no  statu- 
tory requirement,  however,  for  Secretarial  super- 
vision over  the  conduct  of  that  litigation  or  ap- 
proval of  any  settlement  prof>osal.  Sucli  provisions 
have  an  administrative  origin  and  were  designed 
for  attorney  contracts  under  which  tribal  claims 
were  prosecuted  under  the  Indian  Claims  Commis- 
sion Act  of  1946,  25  U.S.C.  §70  et  seq.,  or  under 
prior  special  jurisdictional  acts. 

These  claims— essentially  historical  in  nature- 
were  and  are  being  defended  by  the  Depairtment 
of  Justice  without  the  assistance  or  participation 
of  this  Department.  No  litigation  report  is  pre- 
pared, no  considtation  occurs  and  no  recommenda- 
tions as  to  the  course  or  disposition  of  the  litigation 
are  made.  Under  such  circumstances,  the  Secretary 
thus  remains  free  to  counsel  the  tribe  and  approve 
any  proposed  settlement,  in  his  trust  capacity. 

However,  tribal  claims  arising  subsequent  to 
1946  which  are  asserted  against  the  Government  in 
the  Court  of  Claims,  present  an  entirely  different 
problem  for  the  Depairtment.  First,  these  claims 
are  of  current  vintage  and  essentially  charge  the 
Secretary  with  a  breach  of  his  trust  responsibilities. 
Second,  this  Department  actively  assists  the  Justice 
Department  in  the  defense  of  such  claims  and,  in 
essence,  the  Secretary  is  a  "real  party  defendant." 
The  difference  in  roles  played  by  the  Depart- 
ment in  Court  of  Claims  cases    (handled  by   the 


General  Litigation  Section  of  the  Land  and  Na- 
tural Resources  Division)  as  oppK>sed  to  Indian 
Claims  Commission  cases  (handled  by  the  Indian 
Claims  Section)  appears  to  be  largely  due  to  the 
nature  of  the  claims.  It  is  this  difference  which 
prevents  the  Secretary  from  counseling  a  tribe  in 
the  prosecution  and  settlement  of  its  claims  while 
at  the  same  time  defending  against  the  claim.  To 
do  so  would  constitute,  in  our  opinion,  clear 
breach  of  his  fiduciary  obligation. 

Thus,  in  the  pending  Court  of  Clajims  cases, 
such  as  Klamath  and  Modoc  Tribe  v.  United  States, 
the  Department  should  avoid  counseling  a  tribe 
in  the  prosecution  of  its  claims  and  sliould  avoid 
reviewing  a  proposed  settlement  for  the  purpose 
of  recommending  to  the  tribe  its  acceptance  or  re- 
jection. The  settlement  approval  provision  of  the 
attorney  claims  contract  can  be  waived  bv  the 
Secretary  (as  has  been  done  in  the  case  of  an  un- 
practical provision  for  the  supervision  and  direc- 
tion of  such  litigation  by  the  Secretary)  ,  and,  in 
any  event,  as  a  matter  of  law  the  trustee  is  dis- 
charged of  his  fiduciary  obligations  with  regard  to 
the  conduct  of  the  litigation. 

Of  course,  use  of  the  current  settlement  approval 
provision  in  tribal  claims  attorney  contracts  should 
be  discontinued  and,  where  practicable,  existing 
contracts  should  be  amended.  We  suggest  use  of 
the  following  substitute  provision,  which  provides 
for  continued  approval  by  the  Secretary  of  settle- 
ments of  the  Indian  Claims  Commission  cases  but 
eliminates  such  approval  for  pending  Court  of 
Claims  cases: 

That  any  compromise  or  settlement  of  the  mat- 
ters in  controversy  shall  be  subject  to  the 
approval  of  both  the  tribe  and  the  Secretary, 
except  that  his  approval  shall  not  be  required 
where  the  Secretary  actively  assisted  in  the 
defense  of  the  claim  against  the  United  States. 
in  which  case  the  Secretary  will  determine  only 
that  the  approval  by  the  tribe  of  any  com- 
promise or  settlement  has  been  made  in  accord- 
ance with  tribal  law. 

Mitchell  Melich, 

Solicitor. 


Advisory  Responsibilities  of  Land  Use 

Planning  Commission  Under  Alaska  Native 

Claims  Settlement  Act 

June  28,  1972. 

To:  Secretary 

From:        The  Solicitor 

Subject:     Land     Use    Planning    Commission     for 
Alaska 
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This  memorandum  responds  to  your  request  con- 
cerning the  role  of  the  Land  Use  Planning  Com 
mission  for  Alaska  in  the  Department's  decision- 
making process  in  the  finalization  of  making  with- 
drawals under  Sec.  17(d)  (2)  of  the  Alaska  Native 
Claims  Settlement  Act  85  Stat.  688,709. 

The  legislative  history  of  the  Alaska  Native 
Claims  Settlement  Act  makes  it  clear  that  the  Com- 
mission has  no  regulating  authority  but  has  im- 
portant advisory  responsibilities. 

With  respect  to  the  final  decision  to  make  with- 
drawals of  up  to  80  million  acres,  the  statute  pro- 
vides (Sec.  (17)  (a)  (7))  that  the  Commission 
shall,  among  other  actions: 

(A)  undertake  a  process  of  land-use  planning, 
including  the  identification  of  and  the  making 
of  recommendations  concerning  areas  planned 
and  best  suited  for  permanent  reservation  in 
Federal  ownership  as  parks,  game  refuges,  and 
other  public  cases,  — ; 

(E)  establish  procedures,  including  public 
hearings,  for  obtaining  public  views  on  the 
land-use  planning  programs  of  the  State  and 
Federal  Governments  for  lands  under-  their 
administration; 

(F)  establish  a  committee  of  land-use  advisers 
to  the  Commission,  made  up  of  representatives 
of  commercial  and  industrial  land  users  in 
Alaska,  recreational  land  users,  wilderness 
users,  environmental  groups,  Alaska  Natives, 
and  other  citizens; 

(I)  make  recommendations  to  insure  that  eco- 
nomic growth  and  development  is  orderly, 
planned  and  compatible  with  State  and  na- 
tional environmental  objectives,  the  public  in- 
terest in  the  public  lands,  parks,  forests,  and 
wildlife  refuges  in  Alaska,  and  the  economic 
and  social  well-being  of  the  Native  people  and 
other  residents  of  Alaska; 

(J)  make  recommendations  to  improve  coordi- 
nation and  consultation  between  the  State  and 
Federal  governments  in  making  resource  allo- 
cation and  land  use  decisions; 

It  is  recognized  that  the  Commission  is  getting 
a  very  late  start  in  performing  its  tasks.  Fortu- 
nately, in  Sec.  17  (a)  (3)  of  the  Act,  provision  is 
made  for  only  six  members  to  constitute  a  quorum, 
and  the  existence  of  a  vacancy  does  not  affect  the 
powers  of  the  Commission.  Sec.  17(a)  (6)  A  per- 
mits a  sub-committee  of  the  Commission,  or  even 
a  single  member,  to  hold  hearings  and  take  testi- 
mony. The  failure  of  the  Commission  to  make 
timely  recommendations  places  the  entire  justifica- 
tion of  the  Commission  in  serious  question.  From 
the  quoted  sections  it  is  clear  that  the  Commission 


has  duties  in  the  field  of  recommending  lands  for 
conservation  and  in  the  area  of  minimizing  Federal 
and  State  conflicts.  Obviously,  both  tliese  objec- 
tives are  extremely  important.  A  failure  on  the 
part  of  the  Commission  to  perform  these  duties 
may  very  well  precipitate  more  litigation  to  com- 
pel it  to  do  so.  If  the  Commission  takes  advantage 
of  the  pi-ovisions  of  17(a)  (3)  and  17(a)  (6)  A,  it 
should  be  able  to  meet  its  obligations.  The  burden 
will  tlien  shift  to  you  to  seriously  consider  those 
recommendations. 

It  is  my  judgment  that  your  decision  under  Sec. 
17  (d)  (2)  of  the  Act  must  take  into  consideration 
any  recommendations  timely  received  by  you  from 
the  Commission  on  the  aforementioned  with- 
drawal, keeping  in  mind  that  these  withdrawals 
must  be  completed  by  September  18,  1972.  Addi- 
tionally, it  is  my  opinion  that  the  Commission 
should  hold  public  hearings  on  these  80  million 
acres  prior  to  their  advice  to  you. 

Raymond  C.  Coulter, 

Acting  Solicitor. 


Irrigation  and  Reclamation 

August  9,  1972. 

Honorable  Kent  Frizzell 
Assistant  Attorney  General 
Land  and  Natural  Resources  Division 
Department  of  Justice 
Washington.  D.C.  20530 

Dear  Mr.  Frizzell: 

This  letter  is  in  response  to  your  request  for 
comments  on  a  memorandum  of  your  office  (Your 
Ref.  DRW:GAE  90-1-2-868)  concerning  the  Clas- 
sification and  Multiple  Use  Act,  43  U.S.C.  §§1411- 
18  (1970),  and  whether  classifications  under  that 
Act  have  had  the  effect  of  reserving  water. 

Specifically,  the  memorandum  points  out  that 
the  Classification  and  Multiple  Use  Act  provides 
that  it  is  "consistent  with  and  supplemental  to" 
the  Taylor  Grazing  Act  and  the  memorandum 
then  sets  forth  language  in  the  Taylor  Grazing  Act 
which  appears  inconsistent  with  any  intention  that 
water  was  reserved  under  the  Taylor  Grazing  Act. 
The  memorandum  then  examines  some  cases  in 
which  the  courts  have  limited,  to  some  extent,  the 
effect  of  water  clauses  similar  to  tliat  contained  in 
the  Taylor  Grazing  Act  where  these  clauses  were 
in  conflict  with  other  specific  provisions  in  the 
relevant  acts. 


August  9,  1972 
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The  language  in  the  Taylor  Grazing  Act  which 
appears  to  negate  any  intention  that  water  was  to 
be  reserved  under  the  Taylor  Grazing  Act,  reads 
as  follows: 

.  .  .  [N]othing  in  this  Act  shall  be  construed  as 
or  administered  as  in  any  way  to  diminish  or 
impair  any  right  to  the  possession  or  use  of 
water  for  mining,  agriculture,  manufacturing, 
or  other  purposes  which  has  heretofore  vested 
or  accrued  under  existing  law  validly  affecting 
the  public  lands  or  which  may  be  hereafter 
initiated  or  acquired  and  maintained  in  ac- 
cordance with  such  law.  (43  U.S.C.  §3 15b 
(1970).) 

Assuming,  as  your  memorandum  does,  that  the 
Taylor  Grazing  Act  water  clause  cloes  have  the 
effect  of  precluding  reservations  of  water  under 
that  Act  and  its  related  withdrawals,  and  assum- 
ing, as  you  have,  that  the  language  of  the  Classifi- 
cation and  Multiple  Use  Act,  "consistent  with  and 
supplemental  to,"  refers  to  the  entire  Taylor  Graz- 
ing Act  (including  the  water  clause  in  §3 15b)  ,  and 
not  just  to  the  classification  section  of  the  Taylor 
Grazing  Act  (§315f)  ,  we  do  not  feel  the  cases  dis- 
cussed in  your  memorandum  adequately  support 
the  argument  that  classifications  under  the  Classi- 
fication and  Multiple  Use  Act  have  had  the  effect 
of  reserving  water. 

For  example,  in  Ivanhoe  Irrigation  District  v. 
McCracken,  357  U.S.  275,  291  (1958)  ,  the  Court 
was  faced  with  the  issue  of  whether  the  water  clause 
in  §  8  of  the  Reclamation  Act  of  1902  was  to  be 
interpreted  so  broadly  as  to  nullify  the  160-acre 
limitation  provision  in  §  5,  since  state  water  law 
made  no  such  limitation. 

The  water  clause  in  §  8  of  the  Act  (43  U.S.C. 
§  383    (1970)    provides  as  follows: 

Nothing  in  .  .  .  this  title  shall  be  construed  as 
affecting  or  intended  to  affect  or  to  in  any  way 
interfere  with  the  laws  of  any  State  or  Terri- 
tory relating  to  the  control,  appropriation, 
use,  or  distribution  of  water  used  in  irrigation, 
or  any  vested  right  acquired  thereunder.  .  .  . 

In  reaching  its  conclusion  that  §  8  could  not  be 
read  in  such  a  way  as  to  require  the  Secretary  to 
violate  the  160-acre  limitation  in  §  5,  the  Court 
had  the  following  comment  regarding  the  water 
clause: 

As  we  read  §  8,  it  merely  requires  the  United 
States  to  comply  loith  state  laiv  when,  in  the 
construction  and  operation  of  a  reclamation 
project,  it  becomes  necessary  for  it  to  acquire 


water  riglils  or  vested  interests  therein.  But 
the  acquisition  of  water  rights  must  not  be 
confused  with  the  operation  of  Federal  proj- 
ects. (Emphasis  added.) 

Thus,  while  the  Court  did,  to  some  extent,  limit 
the  applicability  of  the  water  savings  clause  in  §8, 
it  also  specifically  held  that  the  clause  would  re- 
quire the  Government  to  comply  with  State  law  if 
the  Government  needed  to  acquire  water  rights. 

In  State  of  California  v.  Federal  Power  Commis- 
sion, 345  F.  2d  917  (9th  Cir.  1965)  cert  denied, 
362  U.S.  941  (1965)  ,  the  court  was  presented  with 
the  issue  of  whether,  in  light  of  §  27  of  the  l^ed- 
eral  Power  Act  of  1920  (16  U.S.C.  §  821),  which 
contains  a  water  clause  similar  to  §  8  of  the  Rec- 
lamation Act  of  1902,  the  Federal  Power  Conmiis- 
sion  had  the  authority  to  attach  to  a  license  to 
operate  an  irrigation  project  on  public  land  a 
condition  which  could  operate  to  impair  two 
irrigation  districts'  full  use  of  their  irrigation  water 
rights  in  some  future  year.  The  condition  con- 
cerned the  release  of  waters  to  maintain  salmon 
runs  below  a  proposed  dam.  The  comt  stated,  at 
923,  that  under  ij  10  (a)  of  the  Act  of  the  Federal 
Power  Commission  is  recjuired  to  "consider  all  bene- 
ficial public  uses  including  recreational  uses.  Under 
that  section,  and  under  section  4  .  .  .  the  Commission 
is  made  the  'guardian  of  the  public  domain.'  .  .  . 
'Fhe  issuance  of  a  license  can  be  justified  only  on 
the  theory  of  a  resulting  benefit  to  the  public." 
The  court  concluded  that  such  a  condition  was 
within  the  scoi>e  of  §  10(a)  of  the  Act  and  the 
coiu't  refused  to  interpret  §  27  as  precluding  what 
§   10(a)    authorized. 

While  the  court  did  not  specifically  state  what 
the  Supreme  Court  said  in  Ivanhoe,  namely  that 
the  water  clause  requires  that  when  the  United 
States  needs  to  acquire  water  rights  it  must  com- 
ply with  state  law,  nevertheless  such  a  conclusion 
is  implied.  As  the  Court  in  Ivanhoe  said:  "The 
accjuisition  of  water  rights  must  not  be  confused 
with  the  operation  of  Federal  projects."  Further- 
more, the  Supreme  Court  made  the  effect  of  §  27 
clear  in  Federal  Power  Commission  v.  Oregon,  349 
U.S.  435,  444-45  (1955) ,  when  the  Court  said  in 
reference  to  that  section  that: 

Ihere  thus  remains  no  question  as  to  the  con- 
stitutional and  statutory  authority  of  the  Fed- 
eral Power  Commission  to  grant  a  valid  license 
for  a  power  project  on  reserved  lands  of  the 
United  States,  provided  that,  as  required  by 
the  Act,  [a  footnote  reference  to  §  27  is  made 
here]  the  use  of  water  does  not  conflict  with 
vested  rights  of  others.   (Emphasis  added.) 
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Accordingly,  under  the  assumptions  posited 
above,  we  do  not  feel  these  cases  would  support 
any  argument  that  classifications  under  the  Classi- 
fication and  Midtiple  Act  reserved  any  water. 

Raymond  C.  Coulter, 

Deputy  Solicitor. 


State  of  North  Dakota  Cannot  Tax  Indians 

Within  the  Standing  Rock  Sioux  Indian 

Reservation 

September  1 ,  1972. 

Honorable  Milton  R.  Young 
United   States  Senate 
Washington,  D.C.  20510 

Dp:ar  Senator  Young: 

This  is  in  response  to  your  August  24,  1972,  letter 
concerning  the  recent  ruling  of  the  Honorable 
W.  C.  Lynch  that  the  state  of  North  Dakota  can- 
not tax  Indians  within  the  Standing  Rock  Sioux 
Indian  Reservation. 

I  am  enclosing  a  copy  of  the  opinion,  dated 
August  7,  1972,  entered  by  Judge  Lynch  in  While 
Eagle  V.  Dorgah,  el  al.,  Civil  No.  21397,  District 
Court,  Fourth  Judicial  District,  County  of  Bur- 
leigh, State  of  North  Dakota.  Since  the  United 
States  was  not  a  party  to  the  suit,  we  do  not  have 
copies  of  the  pleadings.  It  appears  from  the  de- 
cision, however,  that  the  issues  raised  were  those 
mentioned  in  the  second  paragraph  of  your  letter. 

In  response  to  the  specific  questions  raised  in 
your  letter,  I  offer  the  following: 

1.  The  riding  would,  in  my  view,  cover  Indians 
of  less  than  full  blood  if  they  were  members  of 
the  Standing  Rock  Sioux  Tribe.  Current  mem- 
bership ordinances  of  the  tribe  require  that  all 
applicants  possess  at  least  one-quarter  Indian  blood. 

2.  The  Federal  Government,  in  determining 
which  reservation  Indians  shall  be  eligible  for  fed- 
eral IntHan  programs,  generally  recjuires  only  that 
the  applicant  be  a  member  of  the  tribe. 

3.  In  my  view  the  ruling  applies  only  to  tribal 
members  (and  perhaps  to  members  of  other  tribes 
who  happen  to  be  on  Standing  Rock  Sioux  Reser- 
vation) .  A  person  with  Indian  blood  who  was  not 
a  member  of  a  recognized  tribe  would  be  sub- 
ject to  state  jurisdiction. 

4.  The  ruling  applies  to  Indians  who  are  on  the 
reservation  when  the  taxed  transaction  occurs.  In- 
dians who  reside  off  the  reservation  would  not  be 
subject  to  a  sales  tax  on  purchases  made  on  the 
reservation  and  an  Indian  residing  on  the  reserva- 


tion would  be  subject  to  taxes  on  purchases  made 
oft  the  reservation.  The  decision  is  legally  binding 
on  only  those  who  were  parties  theieto  and  other 
courts  could  refuse  to  follow  it.  There  is  now 
pending  in  the  United  States  Supreme  Court  a 
case,  entitled  McClanahan  v.  Arizona  Slate  Tax 
Commission,  No.  71-834,  which  raises  much  the 
same  issues.  The  Solicitor  General,  at  our  request, 
has  filed  a  brief  amicus  curiae  which  supports  the 
Indian   petitioner's  claim  of  tax  immunity. 

Mitchell  Melich, 

Solicitor. 


Hunting,  Fishing,  Ricing  Regulations- 
Jurisdiction  OF  Leech  Lake  Band  of 
Chippewa  Indians 


M-3fi864 


October  10,  1972. 


To  Regulate  Hunting,  Fishing  and  Ricing  by  its    jlol 
Members   within    tlie    Bounclaries   of   the   Leech    '"'''" 
Lake  Reservation,   and   to  enforce   those  regula- 
tions against  its  members 

Indian  Tribes:  Hunting  and  Fishing:  On  Reserva- 
tion. The  Leech  Lake  Band  of  Chippewa  Indians,  ii 
as  a  constitutent  element  of  the  Minnesota  Chip-  a 
pewa  Tribe,  possesses  such  powers  of  self-govern- 
ment, under  the  Indian  Reorganization  Act  of 
1934,  as  have  been  delegated  to  it  by  the  parent 
tribe.  These  include  the  authority  to  regulate 
hunting,  fishing,  and  ricing  within  the  Leech 
Lake  Reservation.  The  band  also  possesses  the 
authority  to  enforce  its  tribal  hunting,  fishing 
and  ricing  regulations  against  its  own  members 
within  the  reservation. 

Moiioraudum 

To:  Commissioner  of  Indian  Affairs 

From:        Solicitor  .« 

Subject:      Jurisdiction  of  the  Leech  Lake  Band  of 
Chippewa   Indians    to   regulate   hunting, 
fishing,  and  ricing  by  its  members  within        ; 
the  boundaries  of  the  Leech  Lake  Res-       f, 
ervation,  and  to  enforce  those  regulations       q, 
against  its  members 

By  memorandum  of  July  13,  1972,  you  have  i  i 
asked  my  opinion  regarding  the  jurisdiction  of  the 
Leech  Lake  Band  of  Chippewa  Indians  to  regulate 
hunting,  fishing,  and  ricing  by  its  members  within 
the  boundaries  of  its  reservation,  and  to  enforce 
those  regulations  against  its  members.  I  understand 
that  the  question  arises  in  the  aftermath  of  the  de- 


October  10,  1972 


Opinions  of  the  Solicitor 


2049 


cision  by  the  United  States  District  Court  of  Min- 
nesota in  the  companion  cases  of  Leech  Lake  Band 
of  Chippeiva  Indians  v.  Herbst,  3-69— Civ-65,  and 
United  States  v.  Minnesota,  3-70-Civ-228.  In  an 
opinion  dated  December  10,  1971,  the  court  in 
those  cases  declared: 

*  *  *  that  Plaintiff  Indians  have  the  right  to 
hunt  and  fish  and  gather  wild  rice  on  public 
lands  and  public  waters  of  the  Leech  Lake 
Reservation  free  of  Minnesota  game  and  fish 
laws.  Defendants  are  enjoined  from  enforc- 
ing such  laws. 

Subsetjuent  to  formal  entry  of  judgment  in  the 
case  in  January,  1972,  the  paities  entered  into  an 
agreement  by  which,  inter  alia,  (1)  the  band  is  to 
adopt  a  Conservation  Code  with  provisions,  spelled 
out  in  the  agreement,  acceptable  to  the  State  of 
Minnesota;  (2)  the  band  is  not  to  exercise  its 
right  to  fish  commercially  within  the  lx)undaries 
of  the  reservation;  (3)  the  band  is  to  receive, 
through  the  State  of  Minnesota,  a  $1.00  fee  from 
non-Indians  for  the  right  to  hunt  and  fish  within 
its  reservation.  The  last  point  will  require  state 
legislative  approval,  which  cannot  occur  before  the 
next  legislative  session  in  1973;  until  then,  the 
defendants  have  agreed  to  ask  the  Court  of  Ap- 
peals for  the  Eighth  Circuit  to  hold  their  appeal  of 
the  case  in  abeyance. 

Certain  first  principles  of  Indian  law  should,  per- 
haps, be  set  forth  at  the  outset.  Unless  its  status 
is  changed  by  appropriate  authority,  an  Indian 
tribe  is  a  distinct  political  community  occupying 
its  own  territory.  Williams  v.  Lee,  358  U.S.  217 
(1958)  ;  Turner  v.  United  States,  248  U.S.  354 
(1919);  Montoya  v.  United  States,  180  U.S.  261 
(1901);  United  States  v.  Kagama,  118  U.S.  375 
(1886);  Worcester  v.  Georgia,  6  Pet.  515  (1832). 
An  Indian  tribe's  powers  of  self-government  are 
limited  only  to  the  extent  that  it  has  been  ex- 
pressly required  to  surrender  them  by  the  superior 
sovereign,  the  United  States.  Colliflovjer  v.  Gar- 
land, 342  F.2d  369  (9th  Cir.  1965)  ;  Native  Ameri- 
can Church  v.  Navajo  Tribal  Council,  111  F.2d 
131  (10th  Cir.  1959)  ;  Iron  Crow  v.  Oglala  Sioux 
Tribe,  231  F.2d  89  (8th  Cir.  1956)  ;  Solicitor's 
Opinion,  55  I.D.   14    (1934). 

The  status  of  Indian  tribes  generally  is  succinctly 
stated  in  Federal  Indian  Laio  398  (Interior  Dept. 
1958)  : 

The  whole  course  of  judicial  decision  on  the 
nature  of  Indian  tribal  powers  is  marked  by 
adherence  to  three  fundamental  principles: 
(1)  An  Indian  tribe  possessed,  in  the  first 
instance,  all  the  powers  of  any  sovereign  State. 


(2)  Concjuest  rendered  the  tribe  subject  to  the 
legislative  power  of  the  United  States  and,  in 
substance,  terminated  the  external  powers  of 
sovereignty  of  the  tribe,  e.g.,  its  power  to  en- 
ter into  treaties  with  foreign  nations,  but  did 
not  by  itself  terminate  the  internal  sover- 
eignty of  the  tribe,  i.e.,  its  powers  of  self-gov- 
ernment. (3)  These  internal  powers  were,  of 
course,  subject  to  qualification  by  treaties  and 
by  express  legislation  of  Congress,  but  save  as 
thus  expressly  qualified,  many  powers  of  in- 
ternal sovereignty  have  remained  in  the  In- 
dian tribes  and  in  their  duly  constituted  organs 
of  government. 

The  Leech  Lake  Band  of  Chippewa  Indians  is 
organized  as  a  constituent  element  of  the  Minne- 
sota Chippewa  Tribe,  which  in  turn  is  organized 
under  the  Indian  Reorganization  Act  of  1934, 
U.S.C.  §§  461  et  seq.  As  such,  it  possesses  such  pow- 
ers of  self-government  as  have  been  delegated  to 
it  by  the  parent  tribe.  These  include,  under  Reso- 
lution   No.    12-73,    the: 

*  *  *  authority  to  regulate,  license  or  other 
wise  [sic]  control  all  Hunting,  Fishing,  Trap- 
ping or  Wild  Ricing  Treaty  Rights  on  Leech 
Lake  *   *    *   Reservation   *   *    *. 

The  band's  right  to  hunt,  hsh,  and  gather  wild 
rice  within  the  boundaries  of  its  reservation  was 
reserved  by  it  in  treaties  with  the  United  States. 
Leech  Lake,  supra.  It  derives  its  powers  to  regu- 
late the  exercise  of  that  right  by  its  members  from 
its  inherent  powers  of  self-government,  as  dele- 
gated to  it  by  the  above-quoted  resolution  of  its 
parent  tribe.  Tribal  power  to  regulate  members' 
treaty-secured  right  to  hunt  and  fish  has  been  pre- 
viously affirmed  by  this  office.  In  Solicitor's  Opin- 
ion, 69  I.D.  68  (1962),  involving  tribal  power  to 
regulate  off-reservation  fishing  rights  in  Washing- 
ton   and   Oregon,    the   Solicitor   stated,   at   70: 

In  our  opinion  it  is  clear  *  *  *  that  a  tribe 
may  define  and  regulate  treaty  fishing  rights. 
Furthermore,  in  so  doing  the  tribal  group  may 
adopt  ordinances  to  preserve  and  protect  such 
fishing  rights,  since  the  tribe  is  not  bound  to 
sit  idly  by  while  individual  members  commit 
acts  amounting  to  confiscation  or  destruction 
of   the   tribe's   treaty   rights. 

See  also  Whitefoot  v.  United  States,  293  F.2d 
658,  663  (Ct.  CI.  1961),  cert,  denied,  369  U.S.  818 
(1962). 

Jurisdiction  to  enforce  tribal  hunting,  fishing, 
and    ricing   regulations    against    its   own    members 
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within  the  reservation  would  also  rest  with  the 
band.  Its  inherent  power  to  establish  a  tribal  court 
lor  such  a  purpose  was  recognized  by  the  parent 
tribe  in  its  Resolution  No.  91-72,  giving  the  band: 

*  *  *  the  right,  authority,  and  jurisdiction  to 
establish  a  Conservation  Court  for  the  purpose 
ot  entorcing  the  provisions  of  the  Leech  Lake 
Reservation  Conservation  Code,  which  judi- 
cial system  shall  exercise  jurisdiction  over 
all  members  ot  the  Minnesota  Chippewa  Tribe 
within  the  exterior  boundaries  of  the  Leech 
Lake  Reservation. 

See  Williatns  v.  Lee,  supra;  Federal  Indian  Laic 
369-71,  444-45  (Interior  Dept.  1958).  The  power 
of  such  a  court  would  reach  only  members  of  the 
band.  See  Id.  314-19;  Solicitor's  Opinion,  77  I.D. 
1 13  (1970) .  That  Minnesota  was  granted  civil  and 
criminal  jurisdiction  over  events  and  offenses  oc- 
curring within  Indian  country  (outside  of  the  Red 
Lake  Reservation)  by  the  Act  of  August  15,  1953, 
67  Stat.  588  ("P.L.  280")  is  not  germane  to  the 
present  cpiestion.  For  that  act  specifically  provided 
that  it  was  not  to: 

*  *  *  deprive  any  Indian  or  any  Indian  tribe, 
band,  or  community  of  any  right,  privilege,  or 
imnumity  afforded  under  Federal  treaty, 
agreement,  or  statute  with  respect  to  hunting, 
trapping,  or  fishing  or  the  control,  licensing, 
or  regulation  thereof. 

Kla)nath  6-  Modoc  Tribes  v.  Maison,  139  F.  Supp. 
(i34  (D.  Ore.  1956)  ,  held  that  P.L.  280  prevented 
state  conservation  laws  from  applying  within  a 
reservation  in  a  state  that  had  assumed  jurisdic- 
tion under  P.L,  280.  Indeed,  the  import  of  the 
holding  in  LeecJi  Lake  itself  is  to  the  same  effect. 
See  also  Solicitor's  Opinion,  63  I.D.  253    (1956)  . 

Mitchell  Melich, 

Solicitor. 


Alaska  Native  Claims  Settlement  Act, 

Stat.  688,  714— Village  Corporations  and 

Regional  Corporations 

October  13,  1972. 

Honorable  Ted  Stevens 
United  States  Senate 
Washington,  D.C.  20510 

Dear  Ted: 

This  is  in  response  to  your  inquiries  of  July  26 
and  September  7,    1972.  I   have  examined  Section 


22  (c)   of  the  Alaska  Native  Claims  Settlement  Act,         '' 
85  Stat.   688,   714,   and  have  reached   certain  con- 
clusions  about   its  construction.   First,    the   section        [„; 
is  applicable  to  mining  claims  on  lands  conveyed 
to    Village    Corporations    and    Regional    Corpora- 
tions. Second,  the  special  privileges  of  the  section 
inure  to  the  benefit  of  mining  claimants  who  have 
made  a  valid  discovery  of  a  valuable  mineral  de- 
posit and  who  have  recorded  notice  of  their  loca- 
tion on  or  before  August  31,   1971.  These  minin" 
claimants  may  continue  in   their  possession   tor  a 
period  of  5  years  commencing  December  18,   1971, 
and    ending    December    18,    1976,    if    they    comply 
with  all  the  requirements  of  the  mining  laws.  This 
means,   in  effect,   that   the  mining  claimants  must 
do   their   annual   assessment   work.   The   claimants         ' 
will  not  be  disturbed   in    their   possession   by    the         ^ 
United  States  for  failure  to  have  performed  assess- 
ment work  prior  to  December  18,   1971,  but  indi- 
viduals  asserting    the   benefit   ot   this   act   may   be 
challenged  on  the  basis  of  not  having  initiated  a    » 
valid  mining  claim  or  not  having  properly  recorded    ■ 
a  notice  of  their  location.  Individuals  who  are  en- 
titled to  the  benefits  of  Section  22  (c)    may  proceed 
to  patent. 

It  is  hoped  that  these  statements  sufficiently  an- 
swer your  inquiries. 

Mitchell  Melich, 

Solicitor. 


Title  to  Accretion  Lands 


M-36867 


December  21,  1972. 


Indian   Tribes:    Reservations 

Where  an  Executive  Order  establishing  an  Indian 
reservation  on  public  lands  of  the  United  States 
included  a  reference  to  unsurveyed  and  unap- 
propriated public  lands  adjacent  to  specifically 
described  subdivisions  and  between  said  spe- 
cifically described  subdivisions  and  the  waters 
ot  an  adajacent  river  as  would,  upon  an  exten- 
tion  of  the  lines  of  existing  sui-veys,  constitute 
fractional  portions  ot  specifically  named  quarter 
sections  ot  a  named  section,  the  reference  to 
portions  of  the  section  shall  be  deemed  to  be 
words  of  description  and  not  words  of  limita- 
tion so  that  the  Indians  would  have  rights  as 
riparian  owners  to  the  accreted  lands  found  to 
lie  between  such  projected  section  lines,  when 
established,  and  the  waters  of  the  adjacent  river. 
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Memorandum 

To:  Assistant  Secretary  for  Public  Land  Man- 

agement 

From:        Solicitor 

Subject:  Title  to  accretion  lands  adjacent  to  the 
Cocopah   Indian   Reservation,  Arizona 

This  office  has  been  requested  to  review  an  opin- 
ion of  a  former  Solicitor,  Solicitor's  Opinion  of 
April  15,  1955,  M-36275,  regarding  title  to  accre- 
tion lands  adjacent  to  the  Cocopah  Indian  Reser- 
vation, Arizona. 

The  Cocopah  Indian  Reservation  was  created  by 
an  Executive  Order  on  September  27,  1917,  which 
reads: 

It  is  hereby  oixlered  that  the  west  half  of  the 
south-east  quarter  of  section  twelve  and  the 
west  half  of  the  north-east  quarter  of  section 
thirteen,  township  ten  south,  lots  two,  jour, 
five  and  six,  together  ivith  such  vacant,  unsur- 
veyed  and  unappropriated  public  lands  ad- 
-jacent  to  the  foregoing  described  subdivisions 
and  between  the  same  and  the  ivaters  of  the 
Colorado  River  as  would,  upon  an  extension 
of  the  lines  of  existing  surveys,  constitute 
fractional  portions  of  the  northivest  quarter 
of  Section  thirty,  township  nine  south  of  range 
twenty-four  west  of  the  Gila  and  Salt  River 
Meridian,  Arizona,  be,  and  the  same  are 
hereby  withdrawn  and  set  apart  for  the  use 
and  occupancy  of  the  Cocopah  Indians,  sub- 
ject to  any  valid  prior  existing  rights  of  any 
person  or  persons  thereto,  and  reserving  a  right 
of  way  thereon  for  ditches  or  canals  con- 
structed by  the  authority  of  the  United  States. 
(Emphasis  added) 

Over  the  years  tliere  have  been  considerable 
differences  of  opinion  regarding  interpretation  of 
the  Executive  Order.  One  interpretation  to  which 
the  Executive  Order  is  susceptible  is  that  the  Ex- 
ecutive Order  gave  everything  to  the  Cocopah  In- 
dians between  the  Colorado  River  and  the  sub- 
divisions mentioned.  The  second  interpretation 
is  that  the  reference  to  fractional  portions  of  the 
northeast  quarter  and  the  northwest  quarter  of 
section  30  are  words  not  merely  of  description  but 
of  limitation,  and  that  therefore  the  Indians  could 
not  claim  any  land  west  of  section  30.  In  the  Solici- 
tor's Opinion  of  April  15,  1955,  the  interpretation 
that  was  followed  was  that  the  reference  to  frac- 
tional portions  of  the  northeast  quarter  and  the 
northwest  quarter  of  section  30  were  not  merely 
words  of  description,  but  words  of  limitation. 


In  the  process  of  reviewing  this  matter  I  have 
been  provided  copies  of  numerous  documents 
bearing  on  the  intent  of  the  original  Executive 
Order,  some  of  which  documents  the  former  Solici- 
tor may  not  have  had  available  to  him  at  the  time 
the  1955  opinion  was  rendered.  One  of  these  doc- 
uments is  a  letter  dated  July  26,  1917,  from  tlie 
Commissioner  of  the  General  Land  Office  of  this 
Department  to  the  Commissioner  of  Indian  Af- 
fairs. The  significance  of  that  letter  arises  from  the 
fact  that  it  contained  the  proposed  wording  of  an 
Executive  Order  which  in  fact  was  used  in  the 
Executive  Order  of  September  27,  1917.  Thus  the 
jirecise  phraseology  of  the  Executive  Order  that 
has  resulted  in  differing  interpretations  over  the 
years  stems  directly  from  the  General  Land  Office 
letter. 

The  former  Solicitor  in  his  1955  opinion  indi- 
cates that  prior  to  the  date  of  the  Executive  Order 
establishing  the  reservation  it  was  recognized  that 
the  river  channel  had  already  shifted,  westward 
leaving  a  considerable  aiea  of  accreted  land  be- 
tween the  river  and  what  woidd  have  been  the 
western  line  of  section  30  had  the  public  survey 
lines  been  extended,  and  he  therefore  concluded 
that  the  reference  to  section  30  in  the  Executive 
Order  operated  to  exclude  the  accreted  land  found 
to  the  west  of  section  30  from  the  reservation.  My 
examination  of  the  various  documents  and  par- 
ticularly the  aforesaid  letter  of  July  26,  1917,  from 
the  General  Land  Office,  leads  me  to  the  opposite 
conclusion.  While  it  seems  clear  that  as  a  matter 
of  fact  prior  to  the  date  of  the  Executive  Order 
the  river  channel  had  already  shifted  westward 
leaving  a  considerable  area  of  accreted  lan,d  be- 
tween the  river  and  what  would  have  been  the 
western  line  of  section  30  had  the  public  survey 
lines  been  extended,  and  it  is  also  clear  that  the 
existence  of  accreted  lands  was  known,  it  is  not 
clear  that  the  General  Land  Office  in  suggesting 
the  wording  of  the  Executive  Order  was  aware  that 
the  river  had  shifted  so  far  to  the  west  that  there 
were  accreted  lands  between  the  river  and  what 
would  have  been  the  western  line  of  section  30.  As 
a  matter  of  fact,  there  is  some  indication  in  the 
letter  from  the  General  Land  Office  that  it  was 
thought  that  the  river  was  still  at  least  partially 
within  what  would  have  been  section  30.  Even 
more  significant,  however,  is  the  fact  that  the 
Commissioner  of  the  General  Land  Office  after  dis- 
cussing the  existence  of  lands  east  of  the  river 
which  were  unsurveyed  and  contiguous  to  unap- 
proved public  lan,ds  of  the  United  States  which 
would  in  fact  be  the  property  of  the  United  States 
if  the  lands  were  formed  by  accretion,  then  sug- 
gested: 
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If  you  should  be  of  opinion  that  withdrawal 
should  be  ordered  now  to  preserve  public  pos- 
session and  right  to  possession  of  such  public 
lands  as  may  exist  in  the  locality  mentioned, 
then  I  recommend  tliat  the  language  of  the 
proposed  order  be  altered  by  striking  out  all 
following  the  word  "six"  in  line  four  and 
inserted  in  the  place  thereof  the  following: 
[suggested  language  which  was  actually 
adopted  in  the  Executive  Order]. 

A  fair  reading  of  the  above  indicates  to  me  that 
the  Commissioner  of  the  General  Land  Office  was 
referring  to  all  those  lands  east  of  the  river  con- 
tiguous to  the  unappropriated  public  lands  of  the 
United  States,  and  that  the  legal  description  that 
he  proposed  was  intended  to  cover  whatever 
vacant,  unsurveyed  and  unappropriated  public 
lands  were  in  existence  between  the  river  and  the 
specifically  described  subdivisions  upon  an  exten- 
sion of  the  lines  of  the  existing  surveys  to  the 
river. 

I  therefore  conclude  that  the  reference  in  the 
Executive  Order  to  fractional  portions  of  quarters 
of  section  30  were  words  of  description  and  not  of 
limitation  and  that  the  reservation  as  created  by 
the  Executive  Order  of  September  27,  1917,  ex- 
tended to  the  Colorado  River.  The  Solicitor's 
Opinion  of  April  15,  1955,  M-36275,  is  therefore 
reversed. 

Raymond  C.  Coulter, 

Acting  Solicitor. 


Application  of  Local  Building  Codes  to 
Indian  Trust  Property 


December  21,  1972. 

Mr.  Robert  E.  Schillberg 
Prosecuting  Attorney  of 

Snohomish  County 
Court  House 
Everett,  Washington  98201 

Dear  Mr.  Schillberg: 

This  refers  to  your  letter  dated  November  8, 
1972,  concerning  the  question  of  the  application 
of  local  building  codes  to  Indian  trust  property, 
located  in  a  state  which  has  assumed  jurisdiction 
over  Indian  Country  pursuant  to  the  provisions 
of  Public  Law  83-280,  18  U.S.C.  §1162,  28  U.S.C. 
1360.  As  your  letter  points  out,  the  Supreme  Court 
of  the  State  of  Washington  has  held  that  a  county 
zoning  ordinance  is  an  encumbrance  and  is  there- 


fore inapplicable  to  Indian  trust  land  because  of 
specific  exemptory  language  in  Public  Law  280. 
Snohomish  County  v.  Seattle  Disposal  Company, 
425  P.2d  (1967),  cert,  denied  389  U.S.  1016.  As 
you  may  know,  there  is  now  pending,  before  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, a  case  entitled  Ricci  v.  County  of  Riverside, 
et  al.,  No.  72—1256,  in  which  questions  the  applic- 
ability of  local  building  codes  to  Indian  trust  lands 
in  Public  Law  83-280  states.  The  United  States 
has  filed  in  that  case  a  brief,  amicus  curiae,  whicli 
takes  the  position  that  local  building  codes  are 
inapplicable. 

It  is  our  view  that  the  provisions  of  25  CFR  1.4 
permit  the  Secretary  to  adopt,  under  his  authority 
to  approve  leases  of  Indian  land,  state  and  local 
regulations  governing  the  use  of  real  property; 
however,  we  do  not  believe  that  the  Secretary, 
under  §1.4,  has  the  authority  to  impose  those  regu- 
lations where  an  Indian,  rather  than  leasing  the 
land  to  a  third  party,  is  developing  the  land  him- 
self. We  do,  however,  believe  that  the  tribe  has 
the  inherent  authority  to  regulate  the  use  of  both 
tribal  and  individually  held  trust  land  and  that 
it  could  adopt  regulations  in  conformity  with  those 
of  Snohomish  County. 

The  tribe,  therefore,  may  have  broader  author- 
ity in  this  area  than  that  possessed  by  the  Secre- 
tary of  the  Interior.  In  any  event,  this  Department 
would  be  hesitant  to  apply  local  ordinances  to 
Indian  lands  without  the  consent  of  the  tribe.  We 
do,  however,  recognize  the  serious  nature  of  the 
problems  raised  in  your  letter  and  wish  to  consult 
further  with  the  Bureau  of  Indian  Affairs.  The 
Bureau  of  Indian  Affairs'  headquarters  will  not  be 
able  to  thoroughly  review  this  matter  in  the  im- 
mediate future.  We  are,  however,  sending  a  copy 
of  your  letter  to  our  Regional  Solicitor  in  Portland 
so  that  he  can  obtain  the  views  of  the  local  Bureau 
of  Indian  Affairs'  office  and  of  the  tribe. 

We  will  correspond  with  you  in  the  future  in 
this  matter. 

Raymond  C.  Coulter, 

Deputy  Solicitor. 

Taxation  of  Tribally  Owned  Enterprises 

January  16,  197^. 

Honorable  Sam  Steiger 
House  of  Representatives 
Washington,  D.C.  20515 

Dear  Mr.  Steiger: 

The  Secretary  has  asked  me  to  respond  to  your 
letter  of  October   18,   1972,  concerning  a  tribally 
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owned  mercantile  store  recently  established  on 
the  Ak  Chin  Indian  Reservation.  The  store,  called 
the  Vekol  Commissary,  is  a  wholly  owned  tribal 
enterprise  located  on  the  reservation.  The  Depart- 
ment of  the  Interior  has  had  no  involvement  in 
the  establishment  or  the  operation  of  the  store. 
Therefore  with  respect  to  question  number  (1)  in 
your  letter,  we  can  only  sunnise  that  the  purpose 
of  the  tribe  in  establishing  the  store  was  to  provide 
a  service  to  its  members  who  live  in  the  area  and 
also  to  engage  in  a  profit  making  operation. 

There  are  currently  pending  before  the  United 
States  Suprem.e  Court  three  cases  involving  the 
applicability  of  state  tax  statutes  to  Indian  tribes 
and  to  individual  Indians.  We  believe  that  these 
cases  (McClanahan  v.  Arizona  State  Tax  Coynmis- 
sion,  No.  71-834;  Mescalero  Apache  Tribe  v.  Joyies, 
et  ah,  No.  71—738;  and  Tonasket  v.  State  of  Wash- 
ington, No.  71—1031)  will  do  much  to  clarify  law 
in  the  area  of  Indian  tax  immimities. 

Bearing  in  mind  that  these  cases  are  pending, 
we  offer  the  following  opinions  in  response  to 
your  questions  on  the  tax  status  of  Indians. 

Question  number  (2) .  An  Indian  tribe  is  not 
required  to  pay  federal  income  taxes  since  a  tribe 
is  not  a  taxable  entity  "within  the  meaning  of  the 
Internal  Revenue  Code  of  1954.  See  Rev.  Rul.  67- 
284,  1967-2  Cum.  Bull.  55,  a  copy  of  which  is  en- 
closed. In  our  opinion,  Uiis  ruling  applies  to  tribal 
income  from  whatever  source  derived. 

In  Williams  v.  Lee,  358  U.S.  217  (1959),  the 
United  States  Supreme  Court  held  that  a  state, 
absent  the  consent  of  Congress,  could  not  interfere 
with  the  right  of  reservation  Indians  to  govern 
themselves.  We  believe  that  this  decision  bars  a 
state  from  imposing  a  tax  on  a  tribe  for  its  on- 
reservation  activities.  The  question  of  whether  a 
state  can  tax  a  tribal  off-resei-vation  activity  is  in- 
volved in  the  Mescalero  Apache  case  pending  be- 
fore the  Supreme  Court.  In  that  case  the  United 
States  filed  an  amicus  brief  arguing  that  the  partic- 
ular tribal  enterprise  should  be  exempt  because  of 
federal  financial  involvement  in  the  enterprise  and 
because  of  some  specific  statutory  language  which, 
in  our  opinion,  rendered  the  land  upon  which  the 
tribal  business  was  conducted  tax-exempt. 

Question  number  (3).  It  is  our  opinion,  again 
based  on  the  decision  in  Williams  v.  Lee,  supra, 
that  a  state  cannot  force  either  a  tribe  to  collect 
or  pay  state  taxes  on  sales  made  by  it  on  the  reser- 
vation. The  identity  of  the  purchaser  would  be 
irrelevant  from  the  standfK>int  of  the  tribe's  liabil- 
ity. The  question  of  whether  an  off-reservation 
tribal  enterprise  must  collect  state  sales  taxes  will 
hopefully  be  clarified  in  the  Mescalero  Apache 
case. 


Question  number  (4  (a) )  .  The  enclosed  copy 
of  Revenue  Ruling  67-284  sets  out  the  current 
stand  by  whidi  the  Internal  Revenue  Service  deter- 
mines whether  an  individual  Indian  must  pay  fed- 
eral income  tax.  You  will  note  that  an  individual 
Indian's  income  is  exempt  if  it  is  "directly  de- 
rived"  from  land  which  is  held  in  trust  for  him  by 
the  United  States.  A  non-Indian  has  no  federal 
tax  exemption  merely  because  he  operates  his 
business  on  a  reservation. 

Question  number  (4  (b) ) .  Unler  tlie  provisions 
of  the  General  Allotment  Act,  an  Indian's  allot- 
ment and  the  improvements  constructed  thereon 
are  not  subject  to  state  taxation.  United  Stales  v. 
Rickert,  188  U.S.  432  (1903).  Whether  an  indi- 
vidual Indian  is  subject  to  state  property  taxes  on 
real  or  personal  property,  which  is  neither  trust 
property  nor  fixed  to  trust  property,  but  is  loaited 
on  the  reservation,  would  be,  to  a  large  extent,  de- 
termined by  the  decision  in  McClanahan  v.  Arizona 
Tax  Commission,  which  is  f)ending  before  the 
Supreme  Court.  In  that  case,  the  United  States,  as 
amicus  curiae,  argued  that  there  was  a  general  ab- 
sence of  state  jurisdiction  over  on-reservation  In- 
dians (see  Williams  v.  Lee,  supra)  and,  therefore, 
state  tax  laws  were  inapplicable. 

A  reservation  non-Indian  would  generally  be  sub- 
ject to  state  property  taxes  to  the  same  extent  as 
if  he  lived  off  the  reservation.  One  case  holds  that 
a  non-Indian  who  leases  Indian  owned  land  is  sub- 
ject to  state  taxes  on  his  leasehold  interest.  Agua 
Caliente  Band  of  Mission  Indians  v.  County  of 
Riverside,  442  F.2d  1184    (Ninth  Cir.,  1971). 

Question  niunber  (4  (c) )  .  In  our  view  an  Indian 
merchant  on  a  reservation  is  not  subject  to  state 
sales  taxes,  whether  his  customers  are  Indian  or 
non-Indian.  This  opinion  is  based  on  the  lack  of 
state  jurisdiction  over  reservation  Indians  (see 
Williams  v.  Lee,  supra)  and  will  be  affected  by  the 
decision  in  the  McClanahan  case. 

A  non-Indian  merchant  is  clearly  exempt  from 
taxes  on  sales  to  Indians  if  he  is  a  licensed  Indian 
trader  and  the  sales  are  made  on  the  reservation. 
Warren  Trading  Post  v.  Arizona  Tax  Commission, 
380  U.S.  685  (1965).  And  since  legal  liability  for 
a  sales  tax  is  generally  placed  on  a  purchaser,  it  is 
arguable  that  the  sales  tax  is  inapplicable  to  pur- 
chases by  Indians,  even  if  the  merchant  is  not  a 
licensed  trader,  since  the  state  has  no  jurisdiction 
over  reservation  Indians.  There  is  no  general  tax 
immunity  on  sales  between  one  non-Indian  and 
another. 

We  are  enclosing  copies  of  two  Solicitor's 
Opinions,  published  in  57  I.D.  124  and  58  I.D.  562, 
which  more  fully  discusses  the  question  of  the 
exemption  from  sales  taxes  of  on-reservation  sales 
by  or   from   Indians.    These    two   opinions   where 
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cited  with  approval  by  the  United  States  Supreme 
Court  in  Warren  Trading  Post  v.  Arizona  Tax 
Commission,  supra. 

Congress  can,  of  course,  diminish  or  expand  the 
tax  immunity  of  individual  Indians  and  tribes  and 
the  question  of  whether  it  has  done  so  by  enact- 
ment of  Public  Law  280  (18  U.S.C.  §1160;  28 
U.S.C.  §1360)  is  one  of  the  issues  pending  before 
the  Supreme  Court  in  the  Tonasket  case. 

Questions  number  (5)  and  (6) .  There  is  no 
federal  funding  of  the  store  and  we  have  no  infor- 
mation on  the  amount  and  source  of  non-federal 
funds,  although  we  assume  tribal  funds  were  used 
for  establishing  the  store.  Since  there  is  no  Bureau 
of  Indian  Affairs  involvement  in  the  Vekol  Com- 
missary, we  have  no  jurisdiction  over  the  store's 
pricing  policy.  We  have  been  advised  by  the  local 
Bureau  agency  office  that  ithe  store's  prices  are 
probably  comparable  to  non-Indian  stores  in  the 
area  but  that  the  tribal  store  does  not  impose  the 
state  sales  tax. 

Mitchell  Melich, 

Solicitor. 


Enrollment  of  Non-Indians  in 
Federally-Funded  Schools 


April  S,  1974. 


Memorandum 


To: 


Royston  C.  Hughes 
Assistant  to  the  Secretary 

From:        Acting  Solicitor 

Subject:  Request  by  the  National  Indian  Youth 
Coimcil  for  a  Legal  Opinion  as  to 
Whether  Non-Indian  Students  Can  At- 
tend the  Southwest  Indian  Polytechnic 
Institute 

This  responds  to  your  memorandum  of  March 
11,  1974,  wherein  you  ask  if  the  language  in  In- 
terior's annual  appropriation  act,  as  well  as  our 
authorizing  legislation,  would  allow  the  Bureau 
of  Indian  Affairs  to  use  appropriate  funds  to  edu- 
cate non-Indian  students  in  federally-funded 
schools.  In  this  connection,  you  point  out  that  a 
letter  from  Mr.  Gerald  Wilkinson,  Executive  Direc- 
tor of  the  National  Indian  Youth  Council  for- 
warded a  copy  of  an  article  from  the  Albuquerque 
Journal  of  February  1,  1974,  which  indicates  there 
was  some  type  of  commitment  made  with  the  State 
of  New  Mexico  calling  for  an  interchange  program 
between  state  public  schools  and  the  Southwest  In- 
dian Polytechnic  Institute    (SIPI) .  You  specifically 


asked  the  legal  ramifications  of  those  commitments 
and  how  they  relate  to  the  language  of  our  authoriz-  I 
ing  and  appropriation  legislation. 

Our  examination  of  the  Interior  appropriation 
acts  and  healings  and  reports  thereon  for  the 
period,  1967-1969,  when  we  understand  that  ap- 
propriations were  obtained  for  the  construction  of 
SIPI,  reveal  no  consideration  of  an  interchange 
program  for  SIPI.  Indeed,  the  only  apparent  refer- 
ence to  SIPI  we  found  in  the  appropriation  acts 
and  their  legislative  history  was  in  the  general 
statement  of  the  Commissioner  of  Indian  Affairs 
set  out  in  the  Healings  on  the  Department  of  tlie 
Interior  and  Related  Agencies  Appropriations  for 
1968  before  a  Subcommittee  of  the  Committee  on 
Appropriations,  House  of  Representatives,  90th 
Cong.,  1st  Sess.,  Part  1  at  743: 

Our  construction  budget  for  the  fiscal  year 
1968  would  be  reduced  by  |15.6  million  in  the 
overall— although  we  are  planning  to  construct 
a  new  scliool  at  Albuquerque,  New  Mexico, 
which  will  fill  a  serious  training  gap  in  the 
region.  The  new  school— a  vocational-technical 
complex  unparalleled  in  the  Southwest— will 
help  meet  the  increasing  demand  for  skilled 
workers  in  tlie  burgeoning  Southwest. 

There  is,  however,  permanent  legislation  which 
authorizes  non-Indian  cliildren  to  attend  Indian 
day  schools  (25  U.S.C.  §288)  and  Indian  boarding 
schools   (25  U.S.C.  §289) .  Section  288  reads: 

White  children  may,  under  rules  and  regula- 
tions prescribed  by  the  Commissioner  of  Indian 
Affairs,  be  admitted  to  any  Indian  day  school: 
Provided,  That  the  tuition  fees  charged  for 
sucli  children  shall  in  no  case  exceed  the  tui- 
tion fees  allowed  or  cliarged  by  the  State  or 
county  in  which  such  school  is  situated  for  the 
children  admitted  in  the  common  schools  of 
such  State  or  County:  Ayid  provided  further. 
That  all  tuition  fees  paid  for  white  children 
enrolled  in  Indian  day  schools  shall  be  de- 
posited in  tlie  United  States  Treasury  to  reim- 
burse the  funds  out  of  which  the  schools  last 
mentioned  are  maintained. 

Section  289  reads: 

White  children  may,  under  rules  prescribed  by 
the  Commissioner  of  Indian  Affairs,  be  ad- 
mitted to  Indian  boarding  schools  on  the  pay- 
ment of  tuition  fees  at  a  rate  to  be  fixed  in 
said  rules;  Provided  further.  That  all  tuition 
fees  paid  for  white  children  so  enrolled  shall 
be  deposited  in  the  United  States  Treasury  to 
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reimburse  die  fund  out  of  which  the  school  is 
supjx>rted. 

The  implementing  regulations  for  25  U.S.C. 
§§288  and  289  are  in  25  CFR  §31.3.  That  section 
reads: 

Indian  and  non-Indian  children  who  are  not 
eligible  for  enrollment  in  Bureau-operated 
schools  under  §31.1  may  be  enrolled  in  such 
schools  under  the  following  conditions: 

(a)  In  boarding  schools  upon  payment  of  tui- 
tion fees,  which  shall  not  exceed  the  per 
capital  [sic]  cost  of  maintenance  in  the  school 
attended,  when  their  presence  will  not  exclude 
Indian  pupils  eligible  under  §31.1. 

(b)  In  day  scliools  in  areas  where  there  are 
no  other  adequate  free  school  facilities  avail- 
able, tuition  fees  may  be  charged  for  such 
enrollment  at  the  discretion  of  the  superin- 
tendent or  other  officer  in  charge  provided  such 
fees  shall  not  exceed  the  tuition  fees  allowed 
or  charged  by  State  or  comity  in  which  such 
school  is  located  for  the  children  admitted  in 
the  public  schools  of  such  State  or  county. 

While  we  could  find  no  consideration  l)y  Con- 
;  gress  of  an  operational  plan  for  SIPI  when  funds 
were  appropriated  for  the  school,  there  does  not 
appear  to  be  any  question  but  that  the  Bureau  of 
Indian  Affairs  planned  for  an  interchange  pro- 
gram at  SIPI.  This  is  clear  from  a  letter  dated 
December  28,  1967,  from  Charles  N.  Zellers,  then 
Assistant  Commissioner  of  Indian  Affairs,  to  Con- 
gressman Thomas  G.  Morris.  A  copy  of  that  letter 
is  attached  for  your  infoiTnation.  As  you  will  note 
on  page  2  of  the  letter,  it  states  that  it  lis  generally 
,  agreed,  as  regards  the  then  planned  SIPI,  that  the 
Bureau  of  Indian  Affairs  and  the  public  school 
system  should  cooperate  in  offering  a  vocational- 
I  technical  curriculum  which  will  benefit  both  In- 
dians and  non-Indians.  Also  on  page  4  of  the  letter, 
I  it  is  pointed  out  that  a  special  programs  director 
■  will  be  needed  to  implement  the  cooperative 
1  arrangement  with  the  public  schools  and  special 
I  programs  for  Indian  and  non-Indian  youth  and 
I  adults.  Also,  the  attached  copy  of  an  article  in  the 
.  Albuquerque  Journal  on  February  10,  1968,  indi- 
i  Gates  the  Bureau  of  Indian  Affairs  advised  the 
I  public  SIPI  would  have  non-Indian  as  well  as  In- 
dian students. 

As  far  as  we  are  aware,  however,  no  actual  con- 
!  tractual  arrangements  were  made  for  the  admission 
of  non-Indian  students  to  SIPI.  Therefore,  under 
the  existing  statutes  and  regulations  discussed 
above,  we  conclude  it  as  permissible  to  enroll  non- 
Indians  at  SIPI.  Absent  an  actual  contract,  how- 


ever, there  is  no  legal  obligation  to  do  so. 

DaVIU  E.   LlNDGREN, 

Acting  Solicitor. 


Public  Lands  Under  Alaska  Native  Claims 
Settlement  Act 


April  15,  197-f. 


Memorandum 


To:  Regional  Solicitor,  Anchorage 

From:        Solicitor 

Subject:     Acquired  lands  as  "public  lands" 

Among  the  requests  for  opinions  referred  to  in 
your  memorandum  of  March  29,  1974,  was  one 
dated  March  6,  1972,  inquiring  whether  lands  ac- 
quired by  the  United  States  and  used  by  the  Bureau 
of  Indian  Affairs  for  reindeer  operations  or  for 
Native  schools  are  "public  lands"  within  the  mean- 
ing and  scope  of  the  Alaska  Native  Claims  Settle- 
ment Act. 

The  definition  of  "public  lands"  in  Section  3  (e) 
of  the  Settlement  Act  makes  no  distinction  between 
lands  held  in  original  ownership  by  the  United 
States  and  lands  held  by  virtue  of  reconveyances 
from  a  patentee  or  their  successors.  Similarly,  the 
selection  regulations  (43  CFR  §2650.0-5  (g) )  made 
no  distinction.  Thus,  "public  lands"  subject  to 
Native  selection  may  be  either  public  domain 
lands  or  acquired  lands,  so  long  as  they  are  not 
within  the  limited  exceptions  set  forth  in  the  sta- 
tutory or  regulatory  definitions. 

If,  however,  acquired  lands  are  in  Federal  use, 
their  disposition  is  subject  to  and  governed  by  a 
memoranchmi  of  understanding  between  the  De- 
partment of  the  Interior  (signed  February  14, 
1974)  and  the  General  Services  Administration 
(signed  March  7,  1974)  ,  copy  enclosed. 

David  E.  I.indgren. 

Deputy  Solicitor. 


Alaska  Native  Claims  Settlement  Act- 
Statutory  Construction 

M-36876  May  29,  197-f. 

Statutory  Construction:   Generally 

Although  there  may  be  no  general  rule  for  dis- 
tinguishing between  mandatory  and  directoi-y 
provisions,    a    statute    should    be    construed    ac- 
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cording  to  its  subject  matter  and  the  purpose  for 
which  it  was  enacted,  and  the  intention  of  the 
legislature  should  be  controlling. 

Statutory  Construction:  Administrative  Construc- 
tion 

Where  a  statute  directs  that  administrative  action 
be  taken  within  a  stated  time  frame,  but  indi- 
cates no  consequences  for  failure  to  comply  with 
the  time  limit  provided,  it  is  necessary  to  dis- 
tinguish between  the  action  and  the  time  frame. 

Statutory  Construction:  Generally— Statutory  Con- 
struction: Legislative  History 

To  deny  status  as  an  eligible  village  to  persons  in 
fact  entitled  to  that  status  would  be  an  unjust 
and  unfair  denial  of  a  right  specifically  granted 
by  Congress,  as  evidenced  in  the  legislative  his- 
tory. 

Act  of  December  18,  1971  (43  U.S.C.  Sees.  1601- 
1624) 

To  deny  a  legislative  determination  of  village 
eligibility  because  of  a  delay  caused  by  ithe  very 
magnitude  of  the  problem  that  Congress  felt 
necessary  to  confront  would  be  contrary  to  the 
essence  of  the  settlement  itself. 

Statutory  Construction:  Administrative  Construc- 
tion 

The  timetable  set  forth  by  Congress  in  the  Act  of 
December  18,  1971,  is  at  best  an  estimate  of  time 
reasonable  enough  to  accomplish  the  basic  pur- 
poses of  the  act. 

Metnorandum 

To:  Secretary 

From:        Solicitor 

Subject:     Authority    to    determine    eligibility    of 
Native  Villages  after  June  18,  1974 

There  is  no  universal  rule  by  which  directory 
provisions  may,  imder  all  circumstances,  be  dis- 
tinguished from  those  which  are  mandatory. 
Sutherland,  Statutory  Construction,  Section  25.0., 
Volume  lA,  4th  Edition.  If  the  legislaiture  considers 
the  provisions  sufficiently  important  tliat  exact 
compliance  is  necessary,  then  the  provision  is  man- 
datory. But  if  the  statute  is  merely  a  guide  for  the 
conduct  of  business  and  for  orderly  procedure, 
rather  than  a  limitation  of  power,  the  provision 
will    be    construed    as    directory    only.    French    v. 


Edwards,  13  Wall.  506,  (1871),  John  C.  Winston 
Co.  V.  Vaughan,  11  F.Supp.  954,  (1935),  affirmed 
83  F.2d  370  (1936) . 

Subsection  1 1  (b)  (2)  of  the  Alaska  Native  Claims 
Settlement  Act    (ANCSA)    provides: 

"Within  two  and  one-half  years  from  the  date 
of  enactment  of  this  Act,  the  Secretary  sliall 
review  all  of  the  villages  listed  in  Subsection 
(b)  (1)  hereof,  and  a  village  shall  not  be  eligible 
for  land  benefits  under  subsections  14  (a)  and 
(b),  and  any  withdrawal  for  such  village  shall 
expire,  it  the  Secretai7  determines  that.  .  .  ." 

Subsection  1 1  (b)  (3)   provides: 

"Native  villages  not  listed  in  subsection  (b) 
(1)  hereof  sliall  be  eligible  for  land  and  bene- 
fits under  this  Act  and  lands  shall  be  with- 
drawn pursuant  to  this  section  if  the  Secre- 
tary within  two  and  one-half  years  from  the 
date  of  enactment  of  this  Act,  determines 
that.  .  .  ." 

The  language  of  these  two  subsections  dealing 
with  determinations  by  the  Secretary  of  the  eligibil- 
ity of  both  listed  and  unlisted  villages  does  not 
dictate  that  the  two  and  one-half  year  time  pro- 
vision is  mandatory  or  directory. 

Although  there  may  be  no  general  rule  of  thumb 
for  distinguishing  between  mandatory  and  direc- 
tory provisions,  a  statute  should  be  construed  ac- 
cording to  its  subject  matter  and  the  purpose  for 
which  it  was  enacted,  and  the  intention  of  the 
legislature  shoidd  be  controlling.  Sutherland,  supra. 
"Consideration  must  be  given  to  the  legislative 
history,  the  language  of  the  statute,  its  subject 
matter,  the  importance  of  its  provisions,  their  re- 
lation to  the  general  object  intended  to  be  ac- 
complished by  the  act,  and  finally,  whether  oi^  not 
there  is  a  public  or  private  right  involved."  Wilcox 
V.  Billings,  200  Kan.  654. 

Before  any  conclusions  can  be  drawn  on  whether 
or  not  the  two  and  one-half  year  provision  is  man- 
datory or  directory,  it  is  necessary  to  distinguish 
between  the  action  which  the  Secretary  is  directed 
to  complete  under  subsections  1 1  (b)  (2)  and  (3) 
and  the  time  period  duinng  which  he  must  com- 
plete such  action.  There  can  be  little  argument  that 
the  Secretary  must  complete  a  review  of  all  the 
listed  villages,  and  that  such  a  review  is  mandatory 
and  essential  to  the  purposes  of  the  legislation. 
Furthermore,  the  Secretary  is  directed  to  make 
determinations  of  the  eligibility  of  both  listed  and 
unlisted  villages.  The  question  at  hand,  however, 
is  whether  or  not  June  18,  1974,  is  in  fact,  a  "dead- 


May  29,  1974 


Opinions  of  the  Solicitor 


2057 


line"  after  which  the  Secretary  can  make  no  further 
determinations  of  village  eligibility. 

The  legislative  history  makes  it  clear  tliat  it  was 
the  intent  of  Congress  "to  see  that  all  villages— 
whether  listed  in  the  Act  or  not— which  meet  the 
requirements  are  granted  lands  under  this  Act." 
Senate  Report  No.  92-405,  pages  138-9.  Further- 
more, lands  surrounding  the  villages,  whether  listed 
or  unlisted,  are  withdrawn  "to  insure  that  these 
lands  are  protected  from  disposition  to  other  parties 
pending  a  determination  of  the  villages'  eligibility 
for  benefits  under  the  Act."  supra,  at  136. 

Congress  intended  that  all  villages  eligible  for 
benefits  shoidd  be  granted  these  benefits  and  spe- 
cifically insures  their  protection  before  final  deter- 
mination through  the  withdrawal  procedures.  At 
the  same  time,  however.  Congress  intended  that 
only  those  villages  which  meet  the  requirements  of 
subsections  1 1  (b)  (2)  and  (3)  can  receive  these 
benefits  and  insured  that  residt  Ijy  requiring  the 
Secretary  to  make  a  final  deteraiination  of  the 
eligibility  of  each  listed  and  unlisted  village  before 
the  benefits  are  conferred  upon  these  villages. 

While  it  may  be  difficult  to  distingush  between 
the  action  directed  and  the  time  frame  provided, 
it  is  necessary  to  make  that  distinction  here.  Be- 
cause the  statute  may  be  classified  for  some  pin- 
poses  as  directory  does  not  mean  that  for  all  pur- 
p>oses  it  can  "be  ignored  at  will."  Borough  of 
Pleasant  Hills  v.  Carroll,  182  Pa.  Super.  102.  The 
Secretary  must  complete  certain  actions  under  sub- 
sections 1 1  (b)  (2)  and  (3)  ;  the  question  is  whether 
or  not  he  can  exceed  a  time  frame  which  may  be 
directory  only.  It  should  be  noted  at  this  point  that 
the  differences  between  mandatory  and  directory, 
between  the  imperative  and  the  permissive,  repre- 
sent a  continuinn  involving  matters  of  degree  in- 
stead of  separate,  mutually  exclusive  characteristics, 
Sutherland  §25.04,  and  that  the  distinctions  may 
not  be  as  finely  drawn  as  wished. 

As  a  rule,  a  statute  prescribing  the  time  within 
which  public  officers  are  required  to  perfonn  an 
official  act  regarding  the  rights  of  others,  and 
enacted  with  a  view  to  the  proper,  orderly  and 
prompt  "conduct  of  business",  is  directory  unless 
it  denies  the  exercise  of  the  power  after  such  time, 
or  the  phraseology  of  the  statute,  or  the  nature  of 
the  Act  to  be  performed  and  the  consequence  of 
failing  to  do  it  at  that  time  are  such  that  tlie 
designation  of  time  must  be  considered  a  limitation 
on  the  power  of  the  officer.  When  the  legislature 
prescribes  the  time  when  an  official  act  is  to  be 
performed,  the  broad  legislative  purpose  is  to  be 
considered  in  deciding  whether  the  time  prescribed 
is  directory  or  mandatory.  If  the  statute  is  directory, 
the  legislative  intention  is  to  be  complied  with  as 
nearly  as  practicable.  Therefore,  a  statute  requir- 


ing a  public  botly,  merely  for  the  orderly  trans- 
action of  business,  to  fix  the  time  of  performance 
of  certain  acts  which  may  as  efi^ectively  be  done  at 
another  time  is  usually  regarded  as  directory.  67 
C.J.S.  Officers,  Section  114(b). 

Statutory  provisions  fixing  the  time  for  per- 
formance of  acts  may  be  either  mandatory  or  direc- 
tory, in  accordance  with  the  legislative  intent  and 
will  ordinaiily  be  held  directory  where  tliere  are 
not  negative  words  restraining  the  doing  of  the  act 
after  the  time  specified,  and  no  penalty  is  imposed 
for  delay.  On  the  other  hand,  such  provisions  are 
to  be  taken  as  mandatory  where  consequences  at- 
tach to  the  failure  to  comply;  and  where  the  act 
concerns  vested  rights,  procedure  or  other  similar 
matters,  the  statute  is  generally  mandatory.  82 
C.J.S.  Statutes,  Section  379. 

In  the  determination  of  whether  time  provisions 
should  have  mandatory  or  directory  effects  there 
is  an  outstanding  example  of  statutory  construction 
not  on  the  Ijasis  alone  of  ascertaining  the  actual 
intent  of  the  legislature,  but  on  the  grounds  of 
policy  and  equity  to  avoid  harsh,  unfair  or  absurd 
consequences.  Although  these  considerations  may 
be  couched  in  terms  of  legislative  intent,  it  is  ap- 
parent that  the  decision  rests  on  an  inference  of 
what  the  legislature  can  be  presumed  to  have  in- 
tended had  it  anticipated  a  situation  that  may 
have  arisen  in  a  particular  case.  Sutherland,  supra, 
at  Section  57.19. 

It  may  be  difficult  to  conceive  of  anything  more 
absolute  than  a  time  limitation.  And  yet,  for  obvi- 
ous reasons,  founded  in  fairness  and  justice,  time 
provisions  are  often  found  to  be  directory  merely, 
where  a  mandatory  construction  might  do  great 
injury  to  persons  not  at  fault,  as  in  a  case  where 
slight  delay  on  the  part  of  a  public  officer  might 
prejudice  private  rights  or  the  public  interest.  It 
has  been  aptly  stated  that  "when  there  is  no  sub- 
stantial reason  why  the  thing  by  statute  required 
to  be  done  might  not  as  well  be  done  after  the 
time  prescribed  as  before;  [when  there  is]  no  pre- 
sumption that,  by  allowing  it  to  be  done,  it  may 
work  an  injury  or  wrong;  [when  there  is]  nothing 
in  the  act  itself  .  .  .  indicating  that  the  legislatme 
did  not  intend  that  it  should  rather  be  done  after 
the  time  prescribed  than  not  done  at  all— the  courts 
will  deem  the  statute  directory  merely."  State  v. 
Industrial  Commission,  233  Wis.  461. 

A  statute  specifying  a  time  within  which  a  public 
officer  is  to  perform  an  official  act  regarding  die 
rights  and  duties  of  others  is  directory  unless  the 
nature  of  the  act  to  be  performed,  or  the  phrase- 
ology of  the  statute,  is  such  that  the  designation  of 
time  must  be  considered  a  limitation  on  the  power 
of  the  officer.  Sutherland,  supra. 
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The  language  of  the  two  and  one-halt  year  pro- 
vision contained  in  both  subsections  1 1  (b)  (2)  and 
11(b)(3)  is  neither  directory  nor  mandatory  on 
its  face.  With  respect  to  listed  villages  the  two  and 
one-half  year  provision  would  appear  to  limit  the 
time  within  which  the  Secretary  must  review  all 
the  listed  villages  and  make  a  detenni nation  of  the 
eligibility  of  each  village  listed.  With  respect  to  un- 
listed villages,  the  same  provision  would  limit  the 
time  within  which  the  Secretary  may  determine  an 
unlisted  village  eligible  for  benefits  under  the  Act. 

The  mere  language  of  these  subsections  can  in 
no  way  resolve  the  ambiguity  of  the  time  provision. 
A  time  provision  cannot  be  mandatory  "unless  it 
both  expressly  requires  an  agency  or  public  offi- 
cial to  act  within  a  particular  time  period  and  spe- 
cifies consequences  for  failure  to  comply  with  the 
time  provision."  Fort  Worth  Nat.  Corp.  v.  Federal 
Savings  and  Loan  Inc.,  Corp.,  469  F.2d  47  (1972)  . 
No  "express  requirements"  can  be  read  into  either 
of  these  provisions. 

It  is  necessary,  therefore,  to  determine  the  legis- 
lative intent  relating  to  this  particular  provision 
and  to  tlie  Act  as  a  whole.  Whether  the  language 
of  a  statute  is  imperative  or  merely  permissive  de- 
pends on  the  intention  as  disclosed  in  the  nature 
of  the  Act.  Ballon  v.  Kemp,  92  F.2d  556  (1937). 
The  intent  of  the  act  controls,  and  when  the  spirit 
and  purposes  of  the  act  require  the  words  to  be 
construed  as  permissive,  it  will  be  done.  Antonop- 
iilos  v.  Aero-General  Corporation,  295  F.  Supp. 
1390  (1968)  .  "Whether  a  statutory  requirement  is 
mandatory  in  the  sense  that  failure  to  comply  there- 
with vitiates  the  action  taken,  or  directory,  can  only 
be  determined  by  ascertaining  the  legislative  in- 
tent." Vaughn  v.  John  C.  Winston  Co.,  83  F.2d 
370    (1936). 

The  legislative  history  on  this  particular  provi- 
sion is  in  no  way  helpful,  as  there  is  no  mention 
made  either  of  the  two  and  one-half  year  provi- 
sion, or  of  mandatory  or  directory  time  require- 
ments in  general.  It  may  only  be  said  that,  if  there 
is  no  substantial  reason  why  the  determinations  by 
the  Secretary  might  not  well  be  done  after  June  18 
as  before,  there  is  nothing  in  the  legislative  history 
to  indicate  that  the  legislature  did  not  so  intend, 
and  therefore  the  provisions  will  be  deemed  direc- 
tory. Diamond  Match  Company  v.  United  States, 
181  F.  Supp.  952  (1960). 

In  order  to  determine  legislative  intent  of  the 
Act  and  in  order  to  put  the  subsections  1 1  (b)  (2) 
and    (3)    in  perspective,  it  is  necessary  to  examine 
language  relating  to  these  sub.sections  and  to  other 
provisions  in  the  Act  which  contain  time  limits. 

The  definition  of  "Native  Village"  in  Section 
3  (c)  contains  no  requirement  that  the  Secretary 
make  his  determination  of  eligibility  within    two 


and  one-half  years;  the  only  prerequisite  imder  the 
definition  is  that  the  group  "meets  the  requirements 
of  this  Act,"  and  that  "the  Secretary  determines  [it] 
was,  on  the  1970  census  enumeration  date  (as 
shown  by  the  census  or  other  evidence  satisfactory 
to  the  Secretary,  who  shall  make  findings  of  fact  in 
each  instance)  ,  composed  of  twenty-five  or  more 
Natives." 

The  Alaska  Native  Claims  Settlement  Act  does, 
however,  contain  language  which  clearly  contains 
mandatory  time  requirements.  These  express  re- 
quirements require  the  Secretary  to  act  witliin  a 
particular  time  period  and  specify  a  consequence 
for  failure  to  comply  with  such  time  limit.  These 
requirements  are  clearly  mandatory.  Fort  Worth 
Nat.  Corp.,  Id. 

Paragraph  17(d)  (2)  (B)  provides  that: 

"Lands  withdrawn  pursuant  to  paragraph  (A) 
hereof  must  be  withdraivn  within  nine  months 
of  the  date  of  enactment  of  this  Act.  All  un- 
reserved public  lands  not  withdrawn  under 
paragraph  (A)  or  subsection  17(d)  (\)  shall  be 
available  for  selection  by  the  State  and  for  ap- 
propriation under  the  public  land  laxvs."  (Em- 
phasis added) 

Unmistakably  the  time  period  imposed  here  is 
mandatory.  The  Secretary  must  act  within  a  cer- 
tain time  or  a  penalty  is  imposed. 

Likewise,   paragraph    17(d)  (2)  (C)   pi^ovides: 

"Every  six  months,  for  a  period  of  two  years 
from  the  date  of  enactment  .  .  .,  the  Secretary 
shall  advise  the  Congress  .  .  .  and  submit  his 
recommendations.  .  .  .  Any  lands  xoithdraxvn 
pursuant  to  paragraph  (A)  not  recommended 
for  addition  to  or  creation  as  units  of  the  Na- 
tional Park  .  .  .  Systems  at  the  end  of  the  txvo 
years  shall  be  available  for  selection  by  the 
State  and  the  Regional  Corporations,  and  for 
appropriation  under  the  public  land  laxus." 
(Emphasis  added)  . 

Paragraph  17(d)  (2)  (D)    provides: 

"Areas  recommended  by  the  Secretary  pursuant 
to  paragraph  (C)  shall  remain  ivithdraxvn  from 
any  appropriation  .  .  .  until  such  time  as  the 
Congress  acts  on  the  Secretary's  recommenda- 
tions, but  not  to  exceed  five  years  from  the  rec- 
ommendation dates.  The  withdrawal  of  the 
areas  not  so  recommended  shall  terminate  at 
the  end  of  the  txi'o  year  period.  (Emphasis 
added) 
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It  is  obvious  that  Congress  is  explicit  when  it 
intends  that  a  particular  time  provision  be  man- 
datory. Not  only  is  the  requirement  expressly  set 
forth;  a  consequence  for  failure  to  abide  by  such  a 
schedule  is  specified. 

Furthermore,  the  withdrawals  which  are  ac- 
complislied  for  purposes  of  village  eligibility  do  not 
automatically  expire  two  and  one-half  years  from 
date  of  enactment  if  the  Secretary  fails  to  make  his 
determinations  of  eligibility.  Paragraph  22(h)  (I) 
provides  that  all  withdrawals  shall  terminate  within 
four  years  of  date  of  enactment,  except  that  with- 
drawals for  the  Southeast  villages  (Section  16) 
shall  terminate  three  years  from  date  of  enactment. 
Therefore,  the  fact  that  such  withdrawals  run  sub- 
stantially past  the  two  and  one-half  years  period 
and  that  such  withdrawal  does  not  terminate  auto- 
matically indicates  that  the  two  and  one-half  year 
period  is  directory.  Furthermore,  the  Secretary  is 
given  the  authority  in  paragraph  22  (h)  (4)  to 
terminate  any  withdrawal  when  he  determines  that 
the  withdrawal  is  no  longer  necessary  to  accomplish 
the  purposes  of  the  Act.  Such  authority  is  discre- 
tionary and  not  triggered  by  the  lapse  of  a  two  and 
one-half  year  period. 

Paragraph  22  (h)  (3)  specifically  states  that  the 
terminations  of  withdrawals  set  forth  in  Section  22 
do  not  apply  to  Section  17,  which  is  the  one  sec- 
tion of  tlie  Act  where  the  Secretary  is  burdened 
with  mandatory  time  schedules  and  specific  penalty 
provisions.  The  failure  of  Section  22  to  make  any 
provisions  for  the  withdrawals  authority  contained 
in  subsections  1 1  (b)  (2)  and  (3)  is  therefore  sig- 
nificant. If  the  two  and  one-half  year  period  were 
intended  to  be  mandatory,  section  22  would  have 
stated  that  the  withdrawal  provisions  which  call 
for  termination  in  three  or  four  years  woidd  spe- 
cifically not  apply  to  subsections  1 1  (b)  (2)  and 
(3). 

The  Act  does  set  forth  a  definite  time  sched- 
ule and  a  series  of  guidelines  for  purposes  of  pre- 
cipitating an  orderly  and  prompt  settlement.  The 
Secretary  is,  for  example,  directed  to  divide  Alaska 
into  12  regional  corporations  within  one  year,  to 
complete  enrollment  within  two  years,  to  make  a 
(2)  (c)  study  within  three  years,  to  convey  lands 
immediately  after  selection  by  patent,  to  submit 
annual  reports.  And  it  is  clear  that  Congress  in- 
tended that  the  settlement  be  completed  in  as 
prompt  and  orderly  a  fashion  as  possible.  §2  (b) 
provides  that  "the  settlement  should  be  accom- 
plished rapidly,  with  certainty,  .  .  .  without  litiga- 
tion .  .  ."  But  it  is  important  to  note  that  the  only 
provisions  relating  to  acts  by  the  Secretary  which 
are  expressly  mandatory  and  which  contain  a 
penalty  clause  are  those  contained  in  Section  17. 


When  no  consequences  attach  to  failure  to  com- 
ply, when  no  penalty  is  imposed  for  delay,  and 
when  there  are  no  negative  words  restraining  the 
doing  of  the  Act  after  the  time  specified  as  con- 
tained in  paragraphs  17(d)  (2)  (B)  ,  (C)  and  (D)  , 
the  courts  will  deem  the  statute  directory  merely. 
Diamond  Match,  Id.;  Fort  Worth,  Id. 

Where  there  is  no  substantial  reason  why  the 
determination  required  by  subsections  1 1  (b)  (2) 
and  (3)  might  not  well  be  done  after  June  18  as 
before  June  18  and  where  there  is  no  indication 
that  the  Congress  did  not  so  intend,  then  the 
designation  of  time  shall  not  be  considered  a  limi- 
tation on  the  power  of  the  Secretary.  His  power  to 
exercise  such  determinations  is  not  denied  after 
June  18.  If  the  determinations  of  village  eligibility 
are  made  after  June  18,  the  purpose  of  the  statute 
will  have  been  substantially  complied  with  and  no 
substantial  rights  jeopardized.   Sutherland,  §2.5.03. 

§7  (a)   provides  that: 

".  .  .  the  State  of  Alaska  shall  be  divided  by 
the  Secretary  within  one  year  after  the  date  of 
enactment  of  this  Act  into  tivehe  geographic 
regions  .  .  ." 

Although  the  Secretary  was  directed  to  complete 
his  division  of  the  State  within  one  year,  he  was 
unable  to  complete  this  task  within  the  time  frame 
set  forth  by  Congress.  Stipulations  were  made  by 
the  Regional  Corporations  and  the  Secretary  after 
the  time  period  had  passed.  These  agreements  were 
approved  by  the  Courts  in  Arctic  Slope  v.  Doyon 
and  Morton,  Civil  No.  A-38-73  (D.  Alaska,  April 
1973) ,  Ahtna,  Inc.  v.  Doyon  and  Morton,  Civil 
No.  A-1 98-72  (D.  Alaska,  August  1973),  thereby 
giving  express  judicial  approval  of  a  Secretarial 
determination  after  the  time  period  set  forth  by 
Congress  in  the  Act  itself. 

Furthermore,  §5,  which  directs  "the  Secretary 
[to]  prepare  within  two  years  from  the  date  of  en- 
actment of  this  Act  a  roll  of  all  Natives  .  .  .,"  re- 
quires that  the  roll  "show  for  each  Native  the 
region  in  whicli  he  resided  on  the  date  of  the  1970 
census  enumeration."  In  order  for  the  Secretary  to 
undertake  the  preparation  of  the  roll,  he  needed 
to  ascertain  the  regional  boimdaries.  The  one  de- 
termination is  dependent  on  the  other;  similarly, 
a  delay  in  the  former  necessarily  caused  a  delay  in 
the  initiation  of  the  latter.  But  the  courts,  realizing 
the  complexities  of  the  problems  involved  and  the 
necessity  for  a  certain  and  just  determination  at 
each  step  in  this  long  proce,dure  leading  to  final 
resolution  of  the  settlement,  recognized  that  the 
time  frame  cannot  be  imposed  in  such  a  manner 
that  the  very  interests  protected  by  the  Act  would 
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suffer  because  of  a  slight  delay  in  the  implementa- 
tion of  its  provisions. 

The  preparation  of  tlie  roll  was  completed  by 
December  18,  1973,  as  provided  in  §5.  The  magni- 
tude of  that  undertaking  caused  many  administra- 
tive difficulties.  The  possibility  of  enor,  through 
fraud  or  mistake,  in  preparation  of  the  roll  can- 
not be  denied.  The  Secretary  has  the  power,  after 
notice  and  an  opportunity  to  be  heard,  to  strike 
from  the  roll  names  placed  thereon  through  fraud 
or  mistake,  Garfield  v.  Goldsby,  211  U.S.  249 
(1908),  Campbell  v.  Wadsworth,  248  U.S.  169 
(1918) .  This  pK>wer  exists  even  though  the  roll  has 
been  made  "complete,"  Lowe  v.  Fisher,  223  U.S. 
95   (1911). 

Under  §12  (a)  (1),  the  Village  corporations  are 
given  a  period  of  three  years  in  which  to  select,  in 
accordance  with  rules  established  by  the  Secretary, 
the  acreages  to  which  the  village  is  entitled  under 
§14  (b)  and  provides  that  the  villages  shall  make 
additional  selections  for  land  which  the  Regional 
Corporations  shall  reallocate  from  acreage  in- 
cluded in  the  difference  between  twenty-two  million 
acres  and  the  total  area  selected  by  the  eligible 
villages  pursuant  to  12(a).  No  time  period  is  set 
by  the  Act  for  this  differential  selection  by  the  vil- 
lages, but  the  Secretary  has  construed  §12  (b)  as 
allowing  the  villages  four  years  to  make  such  selec- 
tions and  has  provided  in  43  CFR  §2651.4  (f),  the 
villages  a  four  year  period  in  which  to  file  their 
applications  for  these  selections.  The  Secretary 
further  provides  in  §2651.4  (f)  that  villages  may 
file  applications  in  excess  of  their  total  entitle- 
ment. 

Again  the  statute  has  set  a  three  year  period  for 
land  selections  by  Village  Corporations.  The  Secre- 
tary has  required  that  the  filing  of  appropriate 
applications  be  within  this  three  year  period,  and 
tfie  applications  for  differential  acreage  within  four 
years,  but  has  made  allowance  for  the  settlement 
and  adjudication  of  these  crucial  rural  land  selec- 
tions for  a  later  time.  Land  selections  can  be  made 
contemporaneously  with  determinations  of  the  vil- 
lage eligibility  and  the  Secretary  has  so  provided 
in  order  to  facilitate  the  quickest  solution  to  a  tre- 
mendously complex  situation.  The  end  result  is 
that  the  land  selection  process  moves  forward  con- 
temporaneously but  separately  from  the  determi- 
nations of  village  eligibility.  Furthermore  a  delay 
in  determination  of  village  eligibility  will  neither 
delay  nor  interfere  with  the  selection  of  lands  by 
the  villages. 

There  is  nothing  to  indicate  that  Congress  did 
not  intend  that  the  determination  should  be  made 
by  the  Secretary  after  June  18  rather  than  not  done 
at  all.  If  Congress  had  intended  to  dissolve  the 
Secretary's  authority  to  make  such  determinations 


of  village  eligibility  after  June  18,  it  would  have 
been  explicit  in  denying  him  the  exercise  of  that 
authority  after  the  two  and  one-half  year  period. 
The  Secretai7  retains  his  authority  over  the  with- 
drawals for  either  three  or  four  years,  or  until  such 
time  as  he  determines  that  the  withdrawal  is  no 
longer  necessary  to  accomplish  the  purposes  of  the 
Act.  And  it  is  settled  Departmental  policy  that  the 
Secretary  may  exercise  his  authority  over  lands 
that  are  still  within  his  control  as  part  of  the  public 
domain.  B.  E.  Biirnaugh,  67  I.D.  366. 

Where  the  time  or  manner  of  performing  the 
action  directed  by  statute  is  not  essential  to  the 
purpose  of  the  statute,  provisions  in  regard  to  time 
or  method  are  generally  interpreted  as  directory 
only.  Sutherland,  Section  25.04.  It  cannot  be  said 
that  Congress  intended  that  the  time  frame  set 
forth  in  the  Act  is  to  be  disregarded  or  to  be  taken 
lightly.  Such  a  framework  was  imposed  for  the  pur- 
poses of  orderly  and  prompt  processing  of  the 
settlement  package.  In  the  one  sense,  the  time  frame 
must  be  considered  an  essential  part  of  the  statute; 
at  the  same  time,  however,  the  time  limits  do  not 
dictate  strict  compliance  where  the  broad  purpose 
of  the  legislation  would  be  sacrificed.  The  partic- 
ular time  provision  in  question  does  not  go  to  the 
substance  of  the  act  to  be  completed,  namely  die 
determination  of  those  villages  eligible  for  benefits 
under  the  terms  of  the  settlement,  and  therefore  is 
directory.  Vaughn,  Id. 

In  the  absence  of  direct  evidence  of  legislative 
intent  with  regard  to  this  particular  provision,  it 
is  appropriate  to  ascertain  what  Congress  would 
have  intended  had  it  anticipated  the  situation  at 
hand.  It  is  difficult  to  imagine  that  Congress  would 
have  intended  that  the  determinations  of  village 
eligibility  should  suffer  because  the  Secretary  could 
not  meet  the  tremendous  statutory  burden  imposed 
upon  him  within  a  certain  time  frame.  Neither 
should  persons  be  denied  or  granted  village  status 
by  default,  nor  should  decisions  of  eligibility  be 
made  in  such  a  cursory  fashion  that  the  rights  of 
all  parties  to  the  settlement  should  suffer.  Congress 
did  not  intend  that  a  slight  "overrun"  should 
prejudice  private  rights  or  the  public  interest.  Be- 
cause a  delay  in  the  determination  of  village  elig- 
ibility is  allowed  under  the  overall  framework  of 
the  Act,  because  a  delay  would  not  hamper  the 
working  of  the  other  provisions,  because  proper 
allowances  can  be  made  for  such  a  delay  without 
prejudicing  the  interests  of  those  party  to  the  settle- 
ment, it  would  seem  inconceivable  to  precipitate 
deliberation  by  forfeiture  or  by  hasty  procedures 
at  the  expense  of  one  of  the  most  basic  provisions 
of  the  Act,  namely,  the  determination  of  village 
eligibility.  To  impose  any  other  solution  would 
be  contrary  to  the  spirit  of  the  Act. 
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It  has  been  argued  repeatedly  that  the  Settlement 
Act  must  be  liberally  construed  in  favor  of  the 
Natives  at  all  points.  It  should  be  noted,  however, 
that  the  cases  cited  for  this  proposition  deal  with 
a  concept  and  a  relationship  that  is  distinctly  differ- 
ent from  that  involved  in  this  Act.  The  court  in 
Squire  v.  Capoeman,  351  U.S.  1  (1955)  discusses 
"the  traditional  guardian-ward  relationship  be- 
tween the  United  States  and  the  Indians"  and 
quotes  from  Carpenter  v.  Shaiu,  280  U.S.  363  (1929) 
as  follows: 

"Doubtful  expressions  are  to  be  resolved  in 
favor  of  the  weak  and  defenseless  people  who 
are  wards  of  the  nation,  dependent  upon  its 
protection  and  good  faith.  'The  language  used 
in  treaties  with  the  Indians  shoidd  never  be 
construed  to  their  prejudice.  If  words  be  made 
use  of,  wbicli  are  susceptible  of  a  more  ex- 
tended meaning  than  their  plain  import  as 
connected  with  the  tenor  of  the  treaty,  they 
should  be  considered  iis  used  only  in  the  latter 
sense'  "  [quoting  in  turn  from  Worcester  v. 
The  State  of  Georgia,  6  Pet.  515   (1832)  ]. 

As  is  emphasized  time  and  time  again  in  the 
legislative  history  of  the  Settlement  Act,  Congress 
intended  the  Act  to  be  "a  more  just  and,  hope- 
fully, a  wiser  resolution  than  has  been  typical  of 
our  country's  history  in  dealing  with  Native  people 
in  other  times  and  in  other  states."  Senate  Report 
92-405,  pages  61-62.  "The  settlement  of  Alaska 
Native  land  claims  is  to  be  final  and  complete  and 
the  present  legislation  intends  to  avoid  prolonged 
legal  or  property  distinctions  or  implications  of 
wardship  based  upon  race.'  supra,  at  80,  Further- 
more, the  Declaration  of  Policy  in  §2  (b)  states 
that: 

"The  settlement  should  be  accomplished 
rapidly,  .  .  .  without  establishing  any  perma- 
nent racially  defined  institutions,  rights,  priv- 
ileges, or  obligations,  without  creating  a  reser- 
vation system  or  lengthy  wardship  or  trustee- 
ship." 

This  settlement  is  unique  and  the  Natives  are 
party  to  this  settlement  in  a  manner  that  makes 
their  relationship  with  the  Federal  Government 
distinct  and  distinguishable  from  their  traditional 
wardship  status  in  the  Lower— 48. 

Although  the  argument  that  legislation  dealing 
with  Natives  must  be  liberally  construed  in  favor 
of  the  Natives  does  not  apply  to  the  Settlement  Act 
because  the  Act  is  a  settlement  among  three  parties, 
is  a  unique  piece  of  legislation  designed  to  solve 
a  unique  problem,   and  is   intended   by  Congress 


expressly  to  be  a  completely  different  solution  to  a 
separate  and  distinct  problem,  k  must  be  kept  in 
mind  that  if  an  improper  village  is  considered 
eligible  because  of  a  hasty  determination  by  the 
Secretary,  that  village  will  unjustly  benefit  at  the 
expense  of  the  other  valid  villages.  The  few  will 
benefit  undeservedly,  and  at  the  expense  of  the 
many.  Under  §14  (a)  of  the  Act,  the  qualified  vil- 
lages will  receive  patent  to  the  lands  selected  under 
§12  (a)  and  (b)  .  The  total  amount  of  land  allo- 
cated to  the  villages  is  22  million  acres  and  villages 
that  would  qualify  because  the  Secretary  was  im- 
able  to  make  a  proper  determination  of  eligibility 
woidd  be  depriving  valid,  qualified  villages  of  their 
differential  land  under  §12  (b)  .  The  Native  villages 
are  entitled  to  22  million  acres  of  land,  period.  It 
would  be  unfair  for  the  Secretary  to  distribute 
land  to  a  village  that,  in  fact,  should  not  qualify 
as  a  village  at  the  expense  of  those  villages  which 
Congress  intended  be  granted  specific  benefits  apart 
from  those  associations  of  people  who  could  qualify 
only  as  groups  under  the  Act   (§3  (d) )  . 

It  is  obvious  that  the  converse,  to  wit,  the  denial 
of  status  as  an  eligible  village  to  a  number  of  per- 
sons in  fact  entitled  to  that  status,  would  be  an 
unjust  and  an  unfair  denial  of  a  right  specifically 
granted  to  those  cjualified  by  Congress. 

Furthermore,  under  §12  (a)(1),  an  improperly 
qualified  village  may  select  lands  from  within  Na- 
tional Wildlife  Refuge  Systems,  National  Forests 
and  from  lands  tentatively  approved  to  Alaska 
under  the  Statehood  Act.  If  these  selections  were 
ultimately  conveyed  to  an  unqualified  village,  the 
State,  a  specific  party  to  the  settlement,  would 
suffer  unjustly.  In  addition,  if  lands  were  improp- 
erly conveyed  from  within  National  Wildlife  Ref- 
uges and  National  Forests,  such  a  conveyance  would 
be  in  direct  conflict  with  the  purposes  of  para- 
graphs 17(d)  (2)  (A)  and  22(e)  which  specifically 
provide  for  additions  to  such  systems.  These  addi- 
tions were  considered  necessary  by  Congress  in  pro- 
viding for  the  public  interest  and  the  interests  of 
the  Federal  Government  as  the  third  party  to  this 
settlement. 

The  settlement  must  be  accomplished  rapidly 
and  without  litigation.  It  is  clear  by  the  very  nature 
of  the  Act  that  Congress  intended  "the  certainty, 
the  flexibility  and  the  detail  of  a  legislative  settle- 
ment rather  than  a  judicial  settlement."  Senate  Re- 
port, 92—405,  supra,  at  62.  To  deny  legislative  de- 
termination of  village  eligibility  because  of  a  de- 
lay caused  by  the  very  magnitude  of  the  problem 
that  Congress  felt  necessary  to  confront  would  be 
contrary  to  the  essence  of  the  settlement  itself. 
Congress  would  not  have  intended  that  the  proper 
determination    of    something    as    basic    as    village 
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eligibility  be  thwarted  by  a  slight  delay  in  the  im- 
plementation procedures. 

The  settlement  is  unique.  Years  of  effort  and 
study  created  this  complex  but  final  solution  to 
an  insoluble  problem.  It  is  certain  that  Congress 
did  not  intend  that  the  implementation  procedure 
be  so  precise  that  the  very  rights  ot  those  it  had 
labored  to  protect  be  subject  to  the  vagaries  of  the 
judicial  process.  It  is  inconceivable  that  Congress 
could  have  considered  that  the  complexities  and 
magnitude  of  the  problem  would  vanish  in  the  face 
of  orderly  procedural  guidelines.  In  those  instances 
where  Congress  felt  that  time  periods  must  be  im- 
posed, it  provided  the  appropriate  penalties  for 
failure  to  meet  such  deadlines.  But  where  guide- 
lines were  imposed  for  the  purposes  of  activating 
the  most  rapid  procedures  possible  under  the 
burdensome  circumstances,  Congress  did  not  see  fit 
to  bridle  the  Secretary  beyond  any  reason. 

In  United  States  v.  Morris,  252  F.2d  643  (1958) . 
a  migrant  labor  agreement  between  the  United 
States  and  the  Republic  of  Mexico  whereby  United 
States  guaranteed  that  employers  would  pay  the 
prevailing  wage  rate  or  contract  rate,  whichever 
was  higher,  required  that  a  "joint  determination" 
that  the  United  States  agricultural  employer  had 
failed  to  pay  the  prevailing  wage  rate  be  concluded 
within  ten  days.  The  court  held  that  the  ten-day 
requirement  was  directory  only  and  that  a  determi- 
nation concluded  some  23  days  later  was  a  valid 
determination. 

The  court's  discussion  of  the  Agricultural  Act 
of  1949  and  its  legislative  intent  is  appropriate  to 
the  Settlement  Act  and  the  question  at  hand. 

"This  procedure  for  joint  determination  cov- 
ered many  areas  of  possible  controversy  in  ad- 
dition to  this  simpler  question  of  the  actual 
wage  paid  in  comparison  to  the  administra- 
tively determined  "prevailing  wage."  With 
workers  scattered  over  the  wide  geographical 
area  of  this  agi^i cultural  employment,  the 
scheme  of  adjustment  calling  for  adjudication 
by  the  two  sovereigns  through  selected  repre- 
sentatives, each  of  whom  had  other  govern- 
mental duties  to  perform,  and  the  nature  of 
potential  disputes  comprising  many  of  sub- 
stantial complexity  and  controversy,  it  is  not 
reasonable  to  believe  that  these  two  govern- 
ments intended,  by  this  language,  to  establish 
a  procedural  remedy  that  would  fail  altogether 
for  any  case,  no  matter  how  serious  or  aggia- 
vated,  which  was  incapable  of  resolution  with- 
in ten  days.  On  the  contrary,  these  consider- 
ations suggest  strongly  that  the  ten-day  limita- 
tion was  directoi7  and  not  mandatory,  and 
prescribed  out  of  recognition   tliat   two  inde- 


pendent sovereigns  witli  no  coercive  sanctions 
available  were  pledging  each  other  to  handle 
these  complaint  proceedings  with  dispatch, 
that  neither  would  needlessly  delay  them,  and 
as  a  specific  target,  the  period  of  ten  days 
would  normally  be  sufficient." 

"Whether  construed  as  a  statute,  or  a  treaty, 
or  a  statutorily  authorized  contract,  we  dis- 
cern no  intention  to  adhere  to  literalism.  It 
is  not  decisive  and  must  give  way  to  the  pur- 
pose otherwise  so  clearly  revealed." 

The  problems  confronted  by  the  Secretary  in 
administering  the  Alaska  Native  Claims  Settlement 
Act  are  of  substantial  complexity  and  controversy. 
It  is  unreasonable  to  l^elieve  that  Congress  intended 
for  determinations  of  village  eligibility  either  to 
fail  or  be  hastily  made  because  they  were  incapable 
of  resolution  within  two  and  one-half  years.  Con- 
gress intended  that  the  Secretary  proceed  wtih  dis- 
patch in  administering  the  Act,  within  the  time 
framework  set  forth  by  Congress.  Needless  delays 
must  be  avoided  and  the  schedule  must  be  used  as 
a  guideline,  but  not  at  all  costs. 

The  timetable  set  forth  by  Congress  is  at  best  an 
estimate  of  time  reasonable  enough  to  accomplish 
the  basic  purposes  of  the  Act.  Two  and  one-half 
years  was  the  specific  target  date  set  forth  by  Con- 
gress, but  it  cannot  be  blindly  met,  at  the  expense 
of  the  basic  piu'poses  of  the  act,  namely  a  proper 
and  reasoned  settlement  for  once  and  for  all  of 
long-standing  disputes  between  tlie  Natives,  the 
State  of  Alaska  and  the  Federal  Government. 

Kent  Frizzell, 

Solicitor. 
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Mcinoranduin 


To:  .Secretary  of  the  Interior 

From:        Solicitor 

Subject:  Opinion  on  the  boundaries  of  and  status 
of  title  to  certain  lands  within  the  Col- 
ville and  Spokane  Indian  Reservations 

This  opinion  sets  forth  my  conclusions  with  re 
spect  to  the  following  issues:  (1)  the  present 
boundaries  of  the  Colville  and  Spokane  Indian 
Reservations  in  the  reservoir  area  created  on  the 
Columbia   River  by  Grand  Coulee  Dam;    (2)    the 
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nature  of  title  to  certain  portions  of  the  original 
riverbed  within  those  reservations  and  to  the  so- 
called  "Indian  zone"  established  in  the  reservoir 
area  within  lands  taken  in  aid  of  construction  of 
the  dam;  and  (3)  the  jurisdiction  of  the  Con- 
federated Colville  Tribes  and  Spokane  Tribe  to 
regulate  hunting,  fishing,  an,d  boating  in  that  In- 
dian zone. 

The  Colville  and  Spokane  Indian  Reservations 
were  established  in  1872  and  1877  respectively,  on 
lands  which  were  later  included  within  the  state  of 
Washington.  The  Colville  Reservation  was  created 
by  an  executive  order  issued  by  President  Grant. 
Executive  Order  of  July  2,  1872.  Some  confusion 
regarding  creation  of  the  Spokane  Reservation  has 
existed,  but  the  Supreme  Court  has  specifically  held 
that  that  reservation  was  esitablished  on  August  18, 
1877,  the  date  of  an  agreement  between  agents  of 
the  United  States  and  certain  Spokane  chiefs. 
Northern  Par.  Ry.  v.  Wismer,  246  U.S.  283  (1918)  . 
A  subsequent  executive  order  issued  by  President 
Hayes  was  held  by  the  Court  merely  to  have  con- 
firmed the  earlier  reservation.  Executive  Order  of 
January   18,    1881.' 

The  Columbia  River,  taking  a  westerly  turn 
from  its  initially  southward  flow,  forms  first  the 
eastern  and  then  the  southern  boundary  of  the 
Colville  Reservation.  The  Spokane  Reservation  lies 
eastward  across  the  Columbia  from  the  Colville 
Reservation,  just  before  the  river  turns  west  and 
just  north  of  the  Spokane  River,  a  tributary  of  the 
Columbia;  the  Spokane  River,  flowing  essentially 
from  cast  to  west  at  this  point,  forms  the  southern 
boundary  of  the  Spokane  Reservation. 

In  1940  construction  of  Grand  Coulee  Dam,  a 
federal  reclamation  project,  was  completed  on  a 
portion  of  the  Columbia  where  it  forms  the  south- 
ern boundary  of  the  Colville  Reservation.  In  an 
Act  dated  June  29,  1940  (54  Stat.  703),  16  U.S.C. 
§  835d,  Congress  required  the  Secretary  of  the 
Interior  to  designate  the  Indian  lands  to  be  taken 
in  aid  of  the  project,  and  granted  "all  right,  title, 
and  interest"  in  such  designated  lands  to  the  United 
States,  "subject  to  the  provisions  of  this  Act."  ^  The 
following  is  the  full  text  of  this  portion  of  the 
Act  as  originally  passed  by  Congress: 


^  The  1945  Solicitor's  opinion  referred  to  infra  (59  I.D. 
147)  ,  dealing  with  certain  ot  the  subjects  considered  herein, 
refers  only  to  the  1881   executive  order. 

-  Grand  Coulee  Dam  was  authorized  to  be  constructed  by 
the  Rivers  and  Harbors  Act  of  August  .TO,  1935  (49  .Stat, 
1028.  10.?9)  ,  but  no  provision  was  included  therein  authoriz- 
ing the  taking  of  Indian  lands.  Some  Indian  lands  were 
actually  inundated  prior  to  the  1940  Act,  See  .59  I,D,  147, 
155    (1945), 


"In  aid  of  the  construction  of  the  Grand 
Coulee  Dam  project,  authorized  by  the  Act  of 
August  30,  1935,  49  Stat.  1028,  there  is  hereby 
granted  to  the  United  States,  subject  to  the 
provisions  of  this  Act,  (a)  all  the  right,  title, 
and  interest  oi  the  Indians  in  and  to  the  tribal 
and  allotted  huids  within  the  Spokane  and 
Colville  Reservations,  including  sites  of  agency 
and  school  buildings  and  related  structures 
and  unsold  lands  in  the  Klaxta  town  site,  as 
may  be  designated  therefor  by  the  Secretary 
of  the  Interior  from  time  to  time:  Proxnded, 
That  no  lands  shall  be  taken  for  reservoir 
purposes  above  the  elevation  of  one  thousand 
three  hundred  and  ten  feet  above  sea  level  as 
shown  by  General  Uand  Office  surveys,  except 
in  Klaxta  town  site;  and  (b)  such  other  in- 
terests in  or  to  any  such  lands  and  jjroperty 
within  these  reservations  as  may  be  required 
and  as  may  be  designated  l)y  the  Secretary  of 
tlie  Interior  from  time  to  time  for  the  construc- 
tion of  pipelines,  highways,  railroads,  tele- 
graph, telephone,  and  electric-transmission 
lines  in  connection  with  the  project,  or  for  the 
relocation  or  reconstruction  of  such  facilities 
made  necessary  by  the  construction  of  the 
project." 

The  area  designated  by  the  Secretary  pursuant 
to  this  provision  and  thus  taken  by  the  United 
States  in  aid  of  the  project  extends  from  the  origi- 
nal bed  of  the  river  (which  was  not  ciesignated)  to 
the  nearest  contoiu'  line  indicating  an  elevation  of 
1310  feet  above  sea  level. ^ 

Another  provision  of  the  Act  requires  the  .Sec- 
retary to  set  aside  approximately  one-fourth  of  the 
reservoir  area  above  the  dam  for  the  "paramount" 
u,se  of  the  Colville  and  Spokane  Tribes  for  hunt- 
ing, fishing,  and  boating.  (The  reservoir.  Lake 
Roosevelt,  extends  approximately  150  miles  up- 
stream from  the  dam  into  Canada,  or  about  twice 
as  far  as  the  northern  boundary  of  the  Colville 
Reservation.)  This  provision  of  the  Act  reads  as 
follows: 

"The  Secretary  of  the  Interior,  in  lieu  of 
reserving  rights  of  hunting,  fishing,  and  boat- 
ing to  the  Indians  in  the  areas  granted  under 
this  Act,  shall  set  aside  approximately  one- 
quarter  of  the  entire  reservoir  area  for  the 
paramount  use  of  the  Indians  of  the  Spokane 
and  Colville  Reservations  for  hunting,  fishing. 


"The  1940  Act  was  amended  by  the  Act  of  Dcccmlier  16. 
1944  (58  Stat.  813)  ,  to  authorize  a  taking  of  some  of  the 
Indians'  interest  in  the  lands  abo\e  the  1310  contom-  line 
to  protect  against  the  danger  of  slides  in  the  areas  aroimd 
the  reservoir. 
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and  boating  purposes,  which  rights  shall  be 
subject  only  to  such  reasonable  regulations  as 
the  Secretary  may  prescribe  for  the  protection 
and  conservation  ot  fish  and  wildlife;  Pro- 
vided,  That  the  exercise  of  the  Indians'  rights 
shall  not  interfere  with  project  operations. 
The  Secretary  shall  also,  where  necessary,  grant 
to  the  Indians  reasonable  rights  of  access  to 
such  area  or  areas  across  any  project  lands." 

Pursuant  to  this  provision,  the  Secretary  in  1946 
designated  an  area— the  so-called  "Indian  zone"— 
which  comprises  essentially  all  of  the  "freeboard," 
"drawdown,"  *  antl'  water  area  inside  the  original 
boundaries  of  the  reservations  (except  immedi- 
ately around  the  dam) ."'  The  zone  extends  to  the 
center  line  of  Lake  Roosevelt  from  the  Col vi lie  side 
except  where  the  Colville  and  Spokane  Reserva- 
tions are  adjacent  to  one  another  across  the  Lake. 
There,  the  zone  includes  the  entire  reservoir  with 
the  exception  of  a  strip  in  the  center  of  the  Lake 
half  a  mile  wide,  which  was  preserved  by  the  Sec- 
retary as  a  navigation  lane.  In  addition,  the  zone 
extends  from  the  Spokane  side  to  the  center  line 
of  a  separate  iirm  of  the  Lake  formed  by  the  backup 
of  the  Spokane  River.  The  Colville  Reservation 
does  not  border  this  ami  of  the  Lake. 

Piusuant  to  a  tri-party  agreement  among  the 
National  Park  Service,  the  Office  of  Indian  Affairs, 
and  the  Bureau  of  Reclamation,  dated  December 
18,  1946,  the  Bureau  of  Recalmation  has  primary 
responsibility  for  overseeing  administration  of  the 
reservoir  area."  The  general  public  is  presently  per- 
mitted to  have  equal  use  of  the  Indian  zone  with 
the  Indians,  under  the  supervision  of  the  National 
Park  Service. 

The  1946  tri-party  agreement  reflects  the  views 
expressed  a  year  earlier  in  an  opinion  by  Solicitor 
Gardner,  dealing  with,  inter  alia,  certain  of  the 
questions  considered  herein.  59  I.D.  147  (1945)  . 
Solicitor  Gardner  indicated  in  that  opinion  that 
portions  of  the  original,  pre-1940  riverbed  in  this 


*■  "Freeboard"  area  is  that  land  within  the  area  taken  for 
reservoir  purposes  which  is  above  the  high  water  mark  of 
the  reservoir  and  must  be  crossed  to  gain  access  to  the  water 
area.  "Drawdown"  area  comprises  the  exposed  land  between 
the  high-water  mark  and  the  actual  water  level 

^  The  zone  is  really  two  zones — one  including  lands  taken 
from  within  the  Colville  Reservation,  and  the  other  includ- 
ing areas  taken  from  within  the  Spokane  Reservation.  For 
convenience,  however,  these  areas  are  referred  to  jointly  as 
the  "Indian  zone." 

"It  was  the  tri-party  agreement  (which  was  approved  by 
the  Assistant  Secretary)  that  formally  set  aside  the  Indian 
zone.  The  agreement  speaks  of  a  "Colville  Indian  Zone" 
and  a  "Spokane  Indian  Zone,"  and  the  map  annexed  as  an 
exhibit  to  the  agreement  shows  the  navigation  lane  referred 
to  above  as  being  a  separate  area  not  included  within  either 
zone. 


area  had  been  within  the  boundaries  of  the  reser- 
vations, which  had  not  been  altered  by  the  taking 
pursuant  to  the  1940  Act;  and  he  appeared  to  sug- 
gest that  since  the  original  riverbed  was  not  des- 
ignated by  the  Secretary,  title  to  the  bed  was  un- 
affected by  the  Secretarial  designation  made  pur- 
suant to  the  Act.  59  I.D.  at  152,  166-67,  175  n.60. 

I  adopt  these  conclusions,  and  hold  that  the 
tribes  do  in  fact  hold  the  equitable  title  to  those 
portions  of  the  original  riverbed  within  the  bound- 
aries of  their  reservations.  I  differ,  however,  with 
the  1945  opinion  insofar  as  it  dealt  with  the  ex- 
tent of  the  tribes'  additional  interests  in  the  res- 
ervoir area.  I  hold  that  the  tribes'  hunting,  fishing 
and  boating  rights  in  the  zone  set  aside  by  the 
Secretary  for  their  paramount  use  are  reserved 
rights,  preserved  by  Congress  in  the  1940  Act,  and 
that  those  rights  are  exclusive  of  any  such  rights 
of  non-Indians  in  that  zone,  although  they  do  not 
encompass  interference  with  project  purposes  and 
are  subject  to  regulation  by  the  Secretary  to  con- 
serve fish  and  wildlife.  In  addition,  I  hold  that  the 
tribes  have  the  power  to  regulate  hunting,  fishing, 
and  boating  by  non-Indians  in  the  Indian  zone 
(which  is  almost  entirely  within  the  boundaries  of 
the  reservations)  J  To  the  extent  that  the  1945 
opinion  conflicts  with  any  of  these  conclusions,  it 
is  hereby  overruled. 

1.  The   Boundaries  of   the   Colville   and   Spokane 
Reservations  along  the  River 

A  public  land  decision  dated  May  29,  1914,  ,/.  H. 
Seiipelt,  43  I.D.  267,  held  that  the  Colville  Reserva- 
tion boundary  was  located  at  the  middle  of  the 
channel  of  the  Columbia  River  where  it  bordered 
the  reservation.  In  my  view  this  issue  was  correctly 
decided  in  Seupelt  (which  was  followed  in  the 
subsequent  1945  Solicitor's  Opinion,  see  59  I.D.  at 
152). 

An  apparent  conflict  between  the  boundaries 
established  for  the  Spokane  an,d  C>)lville  Reserva- 
tions along  the  Columbia  should  be  noted,  how- 
ever. The  boundary  of  the  Spokane  Reservation 
is  described  in  the  executive  order  ratifying  crea- 


■  The  only  IcKations  in  which  the  boundaries  of  the  Indian 
zone  might  extend  beyond  those  of  cither  reservation  would 
app)ear  to  be  in  places  where,  because  of  the  meander  of  the 
original  river  or  a  difference  in  elevation  on  the  two  sides 
of  the  river,  the  center  line  of  the  original  riverbed  differs 
perceptibly  from  the  center  line  of  Lake  Roosevelt.  Such 
differences  in  fact  have  relevance  only  to  the  Colville  Reser- 
vation, since  the  presence  of  the  navigation  lane  in  the 
middle  of  the  Lake  prevents  the  Spokane  portion  of  the 
zone  from  approaching  the  center  line  of  the  original  river- 
bed. (In  addition,  as  set  forth  in  the  text  infra,  the  Spokanes 
claim— not  without  support— that  their  reservation  includes 
the   entire   riverbed.) 
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tion  of  the  reservation  as  being  located  on  tiie 
west  bank  ot  the  Columbia  River,  thus  evidently 
overlapping  with  the  Colville  boundary.  While  I 
am  cognizant  of  this  conflict  and  of  the  consequent 
possibility  that  an  area  of  joint  rights  may  have 
been  created  in  the  area  of  overlap,  I  do  not  resolve 
this  question  herein,  because  both  tribes,  by  a 
joint  resolution  dated  September  17,  1973,  have  re- 
quested that  I  refrain  from  doing  so.  In  their 
resolution,  the  tribes  agree  that  the  Secretary  may 
establish  a  boundary  line  between  the  Colville  and 
Spokane  portions  of  the  Indian  zone  at  the  center 
of  the  reservoir  despite  the  overlap,"*  and  that  the 
question  of  title  to  the  underlying  riverbed  should 
be  reserved  for  future  determination.  Determina- 
tion of  that  narrow  question  is  not  necessary  for 
decision  of  the  remaining  issues  considered  herein. 
With  respect  ■to  the  effect  of  the  1940  Act,  it  is 
my  conclusion  that  the  boundaries  of  the  reserva- 
tions along  the  Columbia  (and,  in  the  case  of  the 
Spokanes,  along  the  Spokane  River)  ,  wherever 
their  precise  IcKation,  were  unchanged  by  the  Act. 
It  is  clear  from  the  line  of  authority  founded  on 
United  Slates  v.  Celestine,  215  U.S.  278,  285  (1909)  , 
that  once  the  boundaries  of  an  Indian  reservation 
are  established,  neither  those  boundaries  nor  the 
status  of  title  to  the  tracts  included  within  them 
may  be  changed  except  upon  a  clear  statement  of 
an  intent  by  Congress  to  change  them.  See  Mattz 
V.  Arnett,  412  U.S.  481  (1973)  ;  City  of  New  Town 
V.  United  States,  454  F.2d  121,  125,  126  (8th  Cir. 
1972) ;  25  U.S.C.  §  398d.  The  Supreme  Court  con- 
cluded in  Seymour  v.  Superintendent,  368  U.S. 
351  (1962),  that  the  boundaries  of  the  Colville 
Reservation  have  not  been  affected  by  allotments, 
patents  and  other  dispositions  of  land  within  the 
reservation  made  subsequent  to  its  establishment. 
The  current  boundaries  of  that  reservation  thus 
remain  as  .discussed  in  f.H.  Seupelt,  supra,  and  for 
similar  reasons  the  boundaries  of  the  Spokane  Res- 
ervation remain  unchanged  by  the  Act.^  This 
holding  is  in  accord  with  the  position  taken  in  the 
1945  Solicitor's  opinion.  See  59  I.D.  at  175  n.60. 

*The  Secretary  is  directed  by  the  1940  Act  to  set  aside 
"approximately  one-quarter  of  the  entire  reservoir  area"  as 
an  Indian  zone.  Thus  the  zone  must  at  a  minimum  be  close 
to  that  one-quarter  standard.  If,  however,  in  the  exercise  of 
his  discretion  tlie  Secretai^  should  decide  to  expand  the 
present  zone — which  may  well  encompass  less  than  one- 
quarter  of  the  entire  reservoir  area — it  would  appear  that 
he  could  do  so;  and  an  expansion  of  the  zone  in  the  area 
where  the  Colville  and  .Spokane  Reservations  are  adjacent 
to  one  another  could  raise  the  problem  of  delineating  the 
Colville  and   the  Spokane  portions  of  the  zone. 

°An  argument  against  the  conclusion  set  out  above  con- 
ceivably could  be  based  on  United  States  v.  Oklahoma  Gas 
and  Elec.  Co.,  318  U.S.  206  (1943)  ;  Ellis  v.  Page.  351  F.2d 
250  (10th  Cir.  1965)  ;  and  Tooisgah  v.  United  States,  186 
F.2d  93  10th  Cir.  1950)  .  Oklahoma  Gas  and  Tooisgah,  how- 


2.  The  Indians'  Inteiest  in  the  Original  Riverbed 
and  the  Indian  Zone'" 

Congress  has  recognized  the  Colville  Confed- 
erated Tribes'  full  ecpiitable  title  to  tribal  lands 
within  the  Colville  Reservation,  both  in  the  1940 
Act  and  in  prior  legislation,  see  United  States  v. 
Pelican,  232  U.S.  442,  445  (1914)  ;  and  similar  rec- 
ognition has  been  extended  with  respect  to  the 
Spokane  Reservation."  Such  title,  having  vested 
in  the  tribes,  cannot  be  taken  except  as  clearly  and 
specifically  authorized  by  Congress.^'^  The  following 
two  subsections  of  this  opinion  deal,  in  light  of  this 
principle,  with  the  nature  of  the  tribes'  interest  in 


ever,  were  decided  prior  to  the  Supreme  Court's  decisions  in 
Seymour  v.  Superintendent,  supra,  which  reaffirmed  the 
analysis  of  Celestine  and  applied  it  to  a  statute  opening  the 
Cohille  Reservation  to  white  settlement  and  ownership,  and 
Mattz  V.  Arnett,  supra,  in  whicli  the  Court  indicated  that 
a  congressional  intent  to  alter  reservation  boundaries  can 
l)e  found  only  if  such  an  intent  is  made  express  in  the  lan- 
guage of  the  statute  in  question  or  can  be  clearly  pcrcei\cd 
from  its  legislative  history  and  other  surrounding  circum- 
stances. {DeMarrias  v.  South  Dakota,  319  F.2d  845  (9th  Cir. 
1963)  ,  a  case  similar  to  Tooisgah,  was  explicitly  o\erruled  in 
United  States  ex  ret.  Feather  v.  Erickson,  489  F.2d  99  (8th 
Cir.  1973)  ,  on  the  ground  that  its  lationalc  had  become 
untenable  in  light  of  recent  decisions  such  as  Seymour  and 
Mattz.)  And  in  any  event,  all  three  cases — Oklahoma  Gas, 
Ellis,  and  Tooisgah — involved  statutes  which,  unlike  the  1940 
Act.  conveyed  to  the  United  States  all  of  the  lands  within 
the  reservations  in  question.  The  courts  in  those  cases  pro- 
fessed to  perceive  in  such  circumstances  a  clear  congressional 
intent  to  dissolve  tribal  governments  on  those  reservations. 
Plainly,  no  such  intent  can  be  imputed  to  Congress  in  con- 
nection with  the  1940  Act.  Indeed,  as  to  that  Act,  Seymour 
clearly  governs;  for  it,  as  Seymour  holds,  continued  tribal 
jinisdiction  is  not  inconsistent  with  ownership  by  non- 
Indians  of  certain  lands  in  fee  within  a  reservation,  then 
such  jurisdiction  is  a  fortiori  not  inconsistent  witli  similar 
ownership,  for  purposes  of  a  reclamation  project  such  as 
the  one  involved  here,  by  the  Indians'  trustee. 

'"  The  bed  of  a  river  is  that  area  covered  by  water  during 
flood  stage  up  to  the  normal  high  water  mark.  With  most 
rivers,  much  of  this  area  is  dry  during  the  greater  portion 
of  the  year,  during  which  time  it  must  be  traversed  to  obtain 
access  to  the  stream  for  fishing,  hunting,  boating,  or  other 
purposes.  United  States  v.  Kansas  City  Life  Ins.  Co.,  339  U.S. 
799  (1950).  See  also  United  States  \.  Cress,  243  U.S.  316 
(1917). 

"  Congressional  enactments  concerning  the  Colville  Reser- 
vation such  as  the  Act  of  June  21,  1906  (34  Stat.  .325.  378)  , 
which  pro\ided  for  the  payment  of  $1.5  million  compensation 
for  the  lands  taken  by  virtue  of  the  Act  of  July  1,  1892  (27 
Stat.  62)  ,  and  the  Act  of  March  22,  1906  (34  Stat.  80)  ,  which 
provided  compensation  for  lands  taken  by  settlement  and 
entry,  were  statutes  in  which  Congress  recognized  tribal 
ownership  of  the  equitable  title  to  reservation  lands.  With 
respect  to  the  Spokane  Reservation,  see,  in  addition  to  the 
1940  Act,  the  Act  of  May  29.  1908  (35  Stat.  458)  ,  authoriz- 
ing, inter  alia,  the  allotment  of  land  within  that  reservation. 

'-Mattz  V.  Arnett,  412  U.S.  481,  504  (1973);  Seymour  v. 
Superintendent,  368  U.S.  351  (1962);  United  States  v.  Celes- 
tine, 215  U.S.  278   (1909). 
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(a)     the    pre- 1940   riverbed,    and    (b)     the   Indian 
zone. 

a.    rule  to  the  prel940  Riverbed. 

1  he  bed  of  the  river  {i.e.,  ot  the  Columbia  and 
of  its  tributary  the  Spokane)  was  not  designated 
by  the  Secretary  pursuant  to  the  1940  Act,  and  the 
tribes  were  not  compensated  for  any  taking  with 
respect  to  the  riverbed.  Accordingly,  the  action 
taken  by  the  Secretary  pursuant  to  the  1940  Act 
has  not  changed  the  tribes'  title,  and  I  hold  that 
each  tribe  has  lull  equitable  title  to  that  part  of 
the  riverbed  which  is  within  the  exterior  bound- 
aries ot  its  reservation.'' 

It  could  conceivably  be  argued  that  the  lands  in 
the  riverbed  are  owned  by  the  state  of  Washington 
because  lands  underlying  navigable  waters  in  ter- 
ritories of  the  United  States  are,  as  a  general  rule, 
held  by  the  United  States  for  the  benefit  of  future 
states  under  the  "equal  footing"  doctrine;  and 
both  the  Colville  anci  Spokane  Reservations  were 
created  while  what  is  now  the  state  of  Washington 
was  still  a  territory.  Some  authority  in  this  regard 
for  a  claim  of  ownership  by  the  state  might  be 
found  in  United  States  v.  Holt  State  Bank,  270 
U.S.  49,  55  (1925),  which  indicates  that  "disposals 
by  the  United  States  during  the  territorial  period 
are  not  lightly  to  be  inferred."  Holt  State  Bank 
held  that  the  bed  of  Mud  Lake  had  not  been  re- 
served for  the  use  of  the  Indians  on  the  Red  Lake 
Reservation,  and  that  title  thereto  consecjuently 
had  passed  to  the  state  of  Minnesota  when  that 
state  entered  the  union.  The  Supreme  Court  has 
recently  made  clear,  however,  that  Holt  State  Bank 
turned  on  its  particular  facts,  and  has  indicated 
that  the  focal  question  is  the  intent  of  the  United 
States  with  respect  to  the  land  in  question.  In 
Choctaiv  Nation  v.  Oklahoma,  397  U.S.  620  (1969)  , 
the  Court  held  that  the  bed  of  the  Arkansas  River 
in  Oklahoma  had  been  conveyed  to  the  Cherokees, 
Choctaws,  and  Chickasaws  prior  to  Oklahoma's 
Ijecoming   a   state.   The   opinion   emphasized    that 


^■^  But  see   page   7,   supra.   That   title  of  course  confers  no 
rights  conflicting  with  the  provisions  of  the  1940  Act. 

The  principle  articulated  at  page  8,  supra,  seems  to  me 
clearly  to  overcome  the  possible  argument  to  the  contrary 
noted  by  Solicitor  Gardner  in  his  1945  opinion.  See  59  I.D. 
at  167  n.48.  That  argument  is  based  on  the  "ordinary  rule" 
that  absent  the  expression  of  a  contrary  intention,  "the  con- 
veyance of  title  to  the  upland  carries  with  it  the  title  to  the 
bed  of  the  stream."  As  the  1945  opinion  acknowledged,  how- 
ever, in  the  present  instance  title  was  taken  rather  than  con- 
veyed. And  in  any  event,  the  broad  principles  underlying 
United  States  v.  Celesline.  215  U..S.  278  (1909)  ,  and  its 
progeny  would  make  inappropriate  the  application  of  any 
such  rule  here,  since  title  to  the  riverbed  was  not  clearly 
and  specifically  taken. 


"nothing  in  the  Holt  State  Bank  case  or  in 
the  policy  underlying  its  rule  of  construction 
.  .  .  requires  that  courts  blind  themselves  to 
the  circumstances  of  the  grant  in  determining 
the   intent   of   the  grantor."   ,^97    U.S.   at  634. 

Thus  if  the  intent  of  the  United  States  in  ad- 
ministering lands  now  comprising  a  state  was 
clearly  to  reserve  the  bed  of  a  river  for  some  par- 
ticular purpose,  then  that  intent,  if  embodied  in  an 
appropriate  legislative  or  administrative  act,  would 
result  in  an  exclusion  of  the  riverbed  from  the 
lands  passing   to   the   state. 

I  find  that  the  executive  order  creating  the  Col- 
ville Reservation  and  the  agreement  and  execu- 
tive order  establishing  the  Spokane  Reservation 
sufficiently  embody  such  an  intent.  Particularly  on 
point  in  this  respect  is  a  recent  decision  by  the 
Court  of  Appeals  for  the  Ninth  Circuit.  In  United 
States  v.  Alaska,  423  F.2d  764  (9th  Cir.  1970)  ,  that 
court  held  that  although  Alaska  was  admitted  on 
an  equal  footing  with  other  states,  the  state  did  not 
own  a  lakebed  within  a  wildlife  refuge  previously 
created  by  executive  order.  The  court  stated  that 
the   equal    footing  doctrine 

"does  not  mean  that  the  President  had  no 
jjower  to  previously  promulgate  the  executive 
order  here  luider  scrutiny.  If,  as  we  now  hold, 
the  language  of  the  order  is  sufficiently  clear 
to  withdraw  the  water  of  the  lake  and  the 
submerged  land  the  state's  rights,  if  any,  are 
subsequent  in  time  and  inferior  in  right.  .  .  . 
[T]he  United  States  had  all  the  powers  of  a 
sovereign  and,  if  it  saw  fit,  it  might  even  grant 
rights  in  and  titles  to  lands  wfiich  normally 
would  go  to  a  state  on  its  admission.  .  .  ."  423 
F.2d   at  768. 

Similarly,  I  conclude  that  the  bed  of  the  Colum- 
i)ia  and  Spokane  Rivers  in  the  area  presently  be- 
ing considered  were  reserved  for  the  use  and  bene- 
fit of  the  Colville  andl  Spokane  Tribes  and  there- 
fore were  not  acquired  by  the  state  of  Washington 
when  it  entered  the  union.  This  Department  de- 
termined in  J.H.  Seupelt,  supra,  that  the  land  out 
to  the  middle  of  the  Columbia  River  had  been  re- 
served to  protect  the  fishing  interests  of  the  Col- 
ville Indians,  who  relied  u|X)n  the  fish  as  a  source 
of  subsistence.  This  aspect  of  the  opinion  in  Seu- 
pelt, which  was  cited  with  approval  in  the  1945 
Solicitor's  opinion,  59  I.D.  at  152,  is  now  reaffirmed. 
Nor  is  there  any  basis  for  distinguishing  in  this 
regard  between  the  Colville  and  Spokane  Tribes,'* 
or    between    the    Columbia    and    Spokane    Rivers. 


'See  ,59  I.D.  at  153. 
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Indeed,  by  placing  the  boundary  of  the  Spokane 
Reservation  on  the  far  (west  and  south)  banks  of 
those  rivers,  the  executive  order  confirming  crea- 
tion of  that  reservation  makes  it  doubly  clear  that 
the  lands  reserved  for  the  use  of  the  Indians  in- 
cluded the  river  bed." 

b.   TJie  Tribes'  Interest  in  the  Indian  Zone 

As  outlined  above,  the  Secretary  designated  all 
lands  between  the  original  riverbed  and  the  near- 
est 1310-foot  contour  line  to  be  taken  in  aid  of 
the  Grand  Coulee  project.  Under  the  Act,  accord- 
ingly,  the   United   States   was  granting  all   of   the 


'^The  outcome  of  Holt  State  Bank  was  in  large  part  de- 
pendent on  the  fact  that  the  Red  Lake  Reservation,  whicli 
was  involved  in  that  case,  had  been  created  by  means  which 
did  not  constitute  an  "express"  setting  aside  of  the  lands 
in  fjuestion.  See  United  States  v.  Pollman,  364  F.  Supp.  995, 
999   (D.  Mont.  1973)  .  As  the  opinion  in  Holt  pointed  out. 

"The  reservation  came  into  being  through  a  succession 
of  treaties  with  the  Chippcwas  whereby  they  ceded  to 
the  United  .States  their  aboriginal  right  of  occupancy 
to  the  surrounding  lands.  .  .  .  There  was  no  formal 
setting  apart  of  what  was  not  ceded,  nor  any  affirmative 
declaration  of  the  rights  of  the  Indians  therein,  nor  any 
attempted  exclusion  of  others  from  the  use  of  navigable 
waters.  The  effect  of  what  was  done  was  to  reserve  in 
a  general  way  for  the  continued  occupation  of  the  In- 
dians what  remained  of  their  aboriginal  territory;  and 
thus  it  came  to  be  known  and  recognized  as  a  reserva- 
tion. .  .  .  There  was  nothing  in  this  which  even  ap- 
proaches a  grant  of  rights  in  lands  underlying  nav- 
igable waters;  nor  anything  evincing  a  purpose  to  depart 
from  the  established  policy  ...  of  treating  such  lands 
as  held  for  the  benefit  of  the  future  -State."  270  U.S. 
at  58-59    (footnote  omitted)  . 

The  Court  in  fact  noted  in  Holt  that  "[o]ther  reservations 
for  particular  bands  were  specially  set  apart,  but  those 
reservations  and  bands  are  not  to  be  confused  with  the  Red 
Lake  Reservation  and  the  bands  occupying  it."  Id.  at  58  n. 
These  aspects  of  Holt,  which  distinguish  that  case  from 
United  States  v.  Alaska,  supra,  and  from  the  situation  now 
before  me,  were  emphasized  in  the  Pollman  decision,  supra. 
That  decision  held  tliat  title  to  the  bed  of  the  south  half 
of  Flathead  Lake,  within  the  Flathead  Reservation,  did  not 
pass  to  Montana  when  that  state  joined  the  union;  instead, 
the  court  concluded,  since  the  reservation  clearly  had  been 
set  aside  for  Indian  use  prior  to  Montana's  becoming  a 
state,  the  bed  continued  to  be  equitably  owned  by  the  tribes 
in  question.  See  also  Montana  Power  Co.  \.  Rochester,  127 
F.2d   189    (9th  Cir.   1942)  . 

It  should   also    be  notetl    that   in    United   States  v.  Big  Bend 

Transit   Co.,  42  F.  Supp.  4,59    (E.D.   Wash.   1941)  .  the  court 

held   that    the   bed   of   the  Spokane    River   was   part   of   the 

Spokane  Reservation.  The  opinion  observed  that  "[t]hc  State 

of  Washington   specifically   disclaimed   all    title   to   all   lands 

held    by    any    Indian    or    Indian    Tribes   provided    that    the 

I   Indian  lands  should  remain  under  the  absolute  jurisdiction 

■   and   control   of   the   Congress."   42    F.   Supp.    at   467     (citing 

J   Enabling  Act,  Rem.  Rev.  Stats,  of  Wash.  Vol.  1,  pp.  332,  333; 

25  Stat.  676,  677,  sec.  4,  par.  2)  . 


"right,  title,  an,tl  interest"  of  the  Indians  in  and  to 
all  Indian  lands  so  designated  and  taken,  "subject 
to  the  provisions  of  this  Act.  .  .  ."  And  one  of 
those  provisions  specified  that  the  Secretary  should 
"set  aside"  approximately  one-quarter  of  the  reser- 
voir area  for  the  "paramount  use  of  the  Indians" 
for  hunting,  fishing,  and  boating  purpjoses. 

The  question  to  which  I  now  turn  concerns  the 
precise  nature  of  the  Indians'  interest  in  the  so- 
called  Indian  zone  designated  by  the  Secretary 
pursuant  to  that  provision.  Solicitor  Gardner  con- 
cluded in  1945  that  that  interest  was  not  neces- 
sarily an  exclusive  one.  I  am  constrained  to  dis- 
agree with  this  position  in  view  of  my  conclusion 
with  respect  to  an  issue  not  specifically  considered 
in  the  1945  opinion.  In  my  view  the  Indians  have 
a  reserved  and  therefore  exclusive  interest  in  the 
Indian  zone  under  the  1940  Act.^'' 

Solicitor  Gardner  viewed  the  word  "paramount" 
in  the  Act  as  reflecting  a  congressional  purpose  to 
create  a  "flexible  scheme"  giving  the  Secretary  dis- 
cretion to  determine  whether  exclusive  use  of  the 
zone  by  the  Indians  is  "necessary  to  ensure  the 
realization  of  their  privilege."  59  I.D.  at  170.  Stand- 
ing alone,  however,  the  term  "paramount"  clearly 
does  not  determine  the  issue  of  whether  exclusivity 
was  intended.  As  Solicitor  Gardner  himself  pointed 
out,  congressional  "reliance  upon  the  adjective 
'paramount'  alone  in  this  context  was  probably 
unfortunate,"  id.  at  169,  since  the  word  is  am- 
biguous with  respect  to  connotations  of  exclusivity. 
The  relevant  legislative  history,  however,  while 
not  altogether  consistent,  serves  in  my  view  to 
resolve  the  question  along  lines  somewhat  different 
from  those  articulated  the  1945  Solicitors  opinion. 

The  legislative  history  of  the  Act  concededly 
does  not  point  uneqtiivocally  in  a  single  direction. 
In  its  report  to  Congress  with  regard  to  the  pro- 
posed legislation,  for  example,  the  Department 
suggested  that  "the  rights  of  the  Indians  to  use  this 
area  for  hunting,  fishing,  and  boating  will  not 
necessarily  be  exclusive  rights.  "  H.R.  Rep.  No. 
2350,  76th  Cong.,  3d  ,Sess.  2  (1940) .  This  suggestion 
represents  the  strongest  support  for  the  position 
taken  in  the  1945  opinion.  On  the  other  hand,  the 
bill  which  became  the  1940  Act  was  dtrafted  in  its 
final  form  by  the  Office  of  Indian  Affairs  jointly 


'"This  opinion  concerns  only  the  boundaries  of  the  Colville 
and  .Spokane  Reservations  in  the  reservoir  area,  the  title 
to  certain  portions  of  the  riverbed  in  that  area,  the  right 
of  tribal  inembers  to  use  the  Indian  zone  designated  by  the 
Secretary  pursuant  to  the  1940  statute  for  hunting,  fishing, 
and  boating  purposes,  and  the  power  of  the  tribes  under 
that  statute  to  control  the  use  of  that  zone  for  those  pur- 
poses by  others.  The  opinion  does  not  affect  or  change  any 
of  the  go\ernmental  and  institutional  arrangements  under 
which  C;rand  Coulee  Dam  and  the  Third  Powerplant  con- 
nected therewith  are  now  being  operated  and  maintained. 


2068 


Department  of  the  Interior 


June  3,  1974 


with  the  Bureau  of  Reclamation  shortly  after  the 
Assistant  Commissioner  of  Indian  Affairs  had  in- 
dicated that  he  contemplated  the  "setting  aside  of 
a  particular  part  or  parts  of  the  reservoir  for  the 
exclusive  use  of  the  Indians  in  exercising  their 
rights,  stibject,  of  course,  to  the  primary  use  of  the 
reservoir  for  reservoir  purposes."  59  I.D.  at  157 
(Emphasis  added)  .  Indeed,  the  very  memorandum 
which  set  forth  that  contemplation  of  "exclusive" 
use  expressed  the  notion  in  proposed  statutory 
language  utilizing  the  word  "paramount."  Id. 

Early  drafts  of  the  Act  prepared  within  the  De- 
partment provided  that  the  title  to  be  grante,d 
to  the  United  States  should  be  "subject  to  the 
reservation  for  the  Indians  of  an  easement  to  use 
such  lands  for  hunting,  fishing,  boating,  and  other 
purposes."  59  I.D.  at  156.  The  Bureau  of  Reclama- 
tion resisted  this  approach,  not  only  out  of  opposi- 
tion to  the  open-ended  reservation  of  easements 
for  unspecified  "other  purposes,"  but  also  on  the 
basis  of  a  concern  that  administration  of  the  proj- 
ect should  not  be  made  undidy  complicated.  The 
Indian  lands  to  be  taken  were  not  contiguous,  but 
rather  were  arranged  in  a  "checkerboard"  pattern- 
extending,  in  fact,  upriver  beyond  the  boundaries 
of  the  reservations."  This  situation  obviously 
would  have  rendered  the  simple  reservation  of  an 
easement  with  respect  to  the  particular  lands  taken 
difficult  to  oversee  and  administer.  Indeed,  it  was 
feared  that  a  scheme  under  which  the  Indians  re- 
tained scattered  "rights  in  all  parts  of  the  reservoir 
area  .  .  .  would  interfere  with  the  proper  develop- 
ment of  its  recreational  facilities."  Id. 

Thus  the  scheme  of  the  Act  was  modified,  and 
the  present  statutory  language,  authorizing  the 
creation  of  a  contiguous  Indian  zone,  was  agreed 
upon.  There  is  no  persuasive  evidence  of  any  de- 
termination at  the  time  of  this  modification  that 
the  nature  of  the  Indians'  rights  was  to  be  differ- 
ent than  had  originally  been  contemplated  when 
the  reservation  of  an  easement  was  specified,  nor 
is   there  any  apparent  reason  or  basis  for  such  a 


"  Congress  had  opened  both  the  Spokane  and  Colville 
Reservations  to  entry  and  settlement  by  non-Indians.  See 
the  Acts  of  June  19,  1902  (32  Stat.  744)  (Spokane)  ,  March 
22,  1906  (34  Stat.  80)  (Colville)  ,  and  May  29,  1908  (35  Stat. 
458)  (Spokane)  .  See  also  the  title  opinion  dated  May  2, 
1973,  issued  by  the  Title  Plant,  Portland  Area  Director's 
Office,  Bureau  of  Indian  Affairs,  which  includes  11  color- 
coded  maps  depicting  the  boundaries  of  the  Colville  Reser 
vation  and  the  source  of  tiiJe  for  each  parcel  of  land  in  the 
designated  area.  That  title  opinion  and  all  related  docu- 
ments are  on  file  in  the  above  office. 

As  for  the  area  upriver  from  the  reservations,  the  Colville 
Reservation  originally  extended  considerably  north  of  its 
present  northern  boundary  but  was  diminished  by  the  Act 
of  July  1,  1892  (27  Stat.  62),  which  provided  for  allotments 
to  Indians  living  in  the  severed  portion.  See  59  I.D.  at  151. 


determination.  In  this  context,  given  the  back- 
ground outlined  above  and  the  limited  purpose 
that  the  change  in  approach  evidently  was  de- 
signed to  accomplish,  the  soundest  inference  is 
that  only  the  location  of  the  areas  to  which  stich 
rights  were  applicable  was  changed.^*  It  is  the 
failure  of  Solicitor  Gardner  to  draw  this  inference, 
or  even  to  deal  with  the  question  of  whether  the 
Indians'  rights  were  reserved  rights,  which  repre- 
sents the  chief  point  of  departure  between  his 
analysis  of  the  Act  and  mine. 

This  view  of  the  Act  also  comports  inore  closely 
with  an  agreement  dated  June  14,  1940,  between 
the  Office  of  Indian  Affairs  and  the  Bureau  of 
Reclamation,  relating  to  acquisition  of  Indian 
lands  for  the  project.  Paragraph  7  of  that  agree- 
ment, which  was  concluded  only  fifteen  days  prior 
to  the  date  of  the  Act,  reflects  an  understanding 
that  "existing"  rights  of  hunting  an|d;  fishing  in 
the  areas  to  be  taken  were  to  be  "satisfied"  by  the 
Act,  thus  arguably,  at  least,  suggesting  a  reserva- 
tion of  preexisting  rights.^" 

The  above  analysis  is  reinforced  by  the  lan- 
gtiage  of  the  Act.  The  Secretary  is  directed  to  "set 
aside"  an  Indian  zone  from  the  lands  taken  for 
project  purposes— terminology  that  at  least  is  con- 
sistent with,  and  may  well  be  indicative  of,  a  con- 
templation that  already  existing  Indian  rights  to 
the  lands  designated  were  being  preserved.  More- 
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'"  Since  the  Indian  zone  is  located  almost  totally  within 
the  exterior  boundaries  of  the  Colville  and  Spokane  Reser- 
\ations,  there  is  no  geographical  anomaly  involved  in  the 
conclusion  that  the  Indians'  rights  in  the  zone  are  reserved 
rights. 

'"The  1945  Solicitor's  opinion  includes  the  following  pas- 
sage: 

"It  is  important  to  realize  that  the  acquisition  of  In- 
dian allotted  lands  for  the  reservoir  began  long  in 
advance  of  the  passage  of  the  act  of  June  29,  1940,  and 
that  some  of  these  lands  were  inundated  prior  to  their 
acquisition.  The  plan  at  this  time  was  to  reserve  ease- 
ments to  the  Indian  owners  which  would  enable  them 
to  make  use  of  the  reservoir  without  any  limitation 
upon  these  uses,  and  therefore  the  riparian  factor  of 
severance  damage  was  not  taken  into  consideration  in 
appraising  the  Indian  lands,  either  at  this  time  or  sub- 
sequently, the  lands  of  tlie  Indians  and  non-Indians 
alike  being  appraised  upon  the  same  basis.  The  Indian 
allotted  lands  were  acquired  under  memoranda  of  under- 
standing between  the  Indian  Office  and  the  Bureau  of 
Reclamation  approvetl  by  the  Department  on  April  6, 
1939,  and  June  14,  1940.  Paragraph  7  of  the  latter  memo- 
randum of  understanding  provided:  'Nothing  in  this 
agreement  shall  affect  existing  hunting  and  fishing 
rights  of  the  Indians  in  the  Columbia  River  Reservoir 
area  intended  to  be  satisfied  by  the  enactment  into  law 
of  the  provisions  of  the  second  paragraph  of  Section  1 
of  S.  3766  and  H.R.  9445  *  *  *  (76ch  Congress,  3d 
Session)  .'  "  59  I.D.  at  155  (emphasis  added:  footnotes 
omitted)  . 
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over,  the  directive  is  to  set  aside  the  zone  "in  lieu 
of"  reserving  to  the  Indians  hunting,  fishing,  and 
boating  rights  "in  the  areas  granted  under  this 
Act"— language  which  would  appear  to  suggest  the 
notion  outlined  above,  to  the  effect  that  the  Act 
merely  imposed  a  geographical  shilt  of  those  pre- 
existing rights.  Indeed,  the  In,dians  are  specifically 
said  to  have  "rights"  in  the  zone  set  aside,  which 
rights  are  "subject  only"  to  (a)  the  Secretary's 
authority  to  promidgate  conversation  regulations, 
and  (b)  the  overriding  proviso  that  the  rights 
"shall  not  interfere  with  project  operations."  -" 
The  imphcation  thus  is  that  those  rights  are  not 
"subject"  to  any  concurrent  rights  of  other  persons 
in  the  Indian  zone.-' 

The  conclusion  that  the  Act  contemplates  re- 
tention by  the  Indians  of  preexisting  (and  there- 
fore reserved  and  exclusive)  right  is,  in  addition, 
strongly  supporte,d  by  the  principle  that  enact- 
ments permitting  a  taking  of  Indian  property  are 
to  be  construed  nanowly,  as  giving  congressional 
consent  only  to  the  most  limited  extinguishment  of 
Indian  proprietary  rights  necessary  for  fulfillment 
of  the  purpose  of  the  taking.  Maitz  v.  Arnett, 
supra,  412  U.S.  at  504;  Menominee  Tribe  v.  United 
States,  391  U.S.  404  (1968)  ;  United  States  v.  Santa 
Fe  Pac.  R.  Co.,  314  U.S.  339  (1941)  ;  Seymour  v. 
Superintendent,  supra;  United  States  v.  Nice,  241 
U.S.  591  (1916)  ;  United  States  v.  Celestine,  supra. 
There  is  no  provision  in  the  1940  Act  for  any  non- 
Indian  use  of  areas  included  within  the  Indian 
zone. 

Similar  support  for  this  view  of  the  Act  stems 
from  the  well-established  principle  that  statutes 
affecting  Indian  interests  are,  where  ambiguous,  to 
be  construed  most  favorably  to  the  Indians  in- 
volved. E.g.,  Squire  v.  Capoeman,  351  U.S.  1,  6—9 
(1956)  ;  Carpenter  v.  Shaio,  280  U.S.  363,  367 
(1930)  ;  United  States  v.  Santa  Fe  Pac.  R.  Co., 
supra,  314  U.S.  at  353-54;  Choate  v.  Trapp,  224 
U.S.  665,  675  (1912)  ;  Cherokee  Inter-inarriage 
cases,  203  U.S.  76,  94   (1906). 

Accordingly,  although  neither  the  Act  nor  the 
legislative  history  underlying  it  is  crystal  clear,  I 
am  compelled  by  the  above  considerations  to  hold 

^  The  existence  of  these  two  limitations  on  the  Indians' 
rights  may  well  explain  why  the  term  "pavamoimt"  rather 
than  "exclusive"  was  used  in  the  Act,  and  may  also  perhaps 
underlie  the  comment  in  the  Department's  report  quoted 
on  page  15,  supra. 

"■  I  do  not  mean  to  suggest  that  this  analysis  of  the  lan- 
guage of  the  Act  is  conclusive  of  the  questions  considered 
herein;  indeed,  my  construction  of  that  language  is  not  the 
only  plausible  construction.  I  do,  however,  believe  that  my 
reading  of  the  language  is  the  soundest  of  the  various  pos- 
sible readings,  and  that  in  combination  with  the  analysis  of 
the  history  and  purposes  of  the  Act  set  out  above  and  the 
rules  of  statutoi7  interpretation  referred  to  in  the  text 
infra,  it  provides  a  sound  basis  for  my  ultimate  conclusions. 


that  the  Indians'  rights  to  "paramount  use"  of  the 
Indian  zone  are  reserved  rights  held  by  the  United 
States  in  trust  for  them,  and  that  those  rights  are 
therefore  exclusive  (except  as  limited  by  the  pro- 
hibition against  interference  with  project  opera- 
tions and  by  the  Secretary's  explicitly  conferred 
power  to  prescribe  conservation  regulations) . 
Those  rights  are  a  condition  to  and  a  burden  upon 
whatever  title  the  United  States  received  pursuant 
to  the  1940  Act.  Cf.  Seufert  Bros.  v.  United  States, 
249  U.S.   194    (1919). 

3.  The  Jinisdiction  of  the  Tribes  to  Regulate  Fish- 
ing, Hunting,  and  Boating  in  the  Indian  Zone 

Given  my  holding  in  the  preceding  section,  the 
question  arises  whether  in  addition  to  having  ex- 
clusive hunting,  fisiiing,  and  boating  rights  in  the 
Indian  zone,  the  tribes  also  have  the  authority  to 
regulate  the  use  of  that  area  by  others  for  such 
purposes.    It   is  my   conclusion    that    they   do. 

With  respect  to  hunting  and  fishing,  such  a 
right  is  clearly  inferable  from  18  U.S.C.  §  1165, 
which,  as  was  held  in  Qiiechan  Tribe  v.  Roioe,  350 
F.  Supp.  106,  110  (S.D.  Gal.  1972),  "makes  it  a 
crime  for  any  person  to  enter  an  Indian  Reserva- 
tion for  the  purpose  of  hunting,  fishing,  or  trap- 
ping unless  such  person  has  tribal  permission  to 
do  so."  ^-  Quechan  held  that  section  1165  "con- 
firmed" the  right  of  tribes  to  "control,  regulate  and 
license  hunting  an,d'  fishing"  within  their  reserva- 
tions -'  See  also  United  States  v.  PoUmann,  364  F. 


--Section  1165  reads  as  follows: 

"Whoever,  without  lawful  authority  or  permission,  will- 
fully and  knowingly  goes  upon  any  land  that  belongs  to 
any  Indian  or  Indian  tribe,  band,  or  group  and  either 
are  held  by  the  United  States  in  trust  or  are  subject  to 
a  restriction  against  alienation  imposed  by  the  United 
States,  or  upon  any  lands  of  the  United  States  tliat  are 
rcscrvetl  for  Indian  use,  for  the  purpose  of  hunting, 
trapping,  or  fishing  thereon,  or  for  the  removal  of  game, 
peltries,  or  fish  therefrom,  shall  be  fined  not  more  than 
$200  or  imprisoned  not  more  tlian  ninety  days,  or  both, 
and  all  game,  fish  and  peltries  in  his  possession  shall  be 
forfeited." 

-'In  theory  there  may  be  some  question  about  whether 
the  tribes  enjoy  regulatoi-y  power  in  those  few  portions 
of  the  Indian  zone  which  are  not  within  the  boundaries  of 
the  reservations,  and  whether  18  U.S.C.  g  1165  would  be 
applicable  to  those  areas  in  view  of  the  general  principle 
that  criminal  statutes  are  to  be  strictly  construed.  I  am 
inclined,  on  the  basis  of  the  reasoning  set  out  in  the  text 
at  note  26,  infra,  toward  the  view  that  the  tribes  do  have 
jurisdiction  in  those  areas;  and  I  am  similarly  inclined  to 
conclude  that  the  language  of  section  1165 — which  speaks 
of  "lands  of  the  United  States  that  are  reserved  for  Indian 
use" — is  applicable  to  all  portions  of  the  Indian  zone,  in 
light  of  my  holding  above  that  the  tribes'  hunting,  fishing, 
and  boating  rights  in  the  zone  are  reserved  rights.  ("With 
respect  to  the  latter  point.  I  note  that  section  1165  requires 
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Supp.  995,  1001-02  (D.  Mont.  1973).  Thus  any 
tribal  ordinances  properly  enacted  to  regulate 
hunting  and  fishing  in  the  Indian  zone  must  be 
regarded  as  valid  and  may  be  enforced  by  the 
Colville  and  Spokane  tribal  courts  so  long  as  the 
requirements  of  all  pertinent  federal  statutes,  such 
as  25  U.S.C.  §§  1301  et  seq.,  are  observed. '-^^  Sec 
Alaska  Pac.  Fisheries  v.  United  States,  248  U.S.  78 
(1916)  ;  Morris  v.  Hitchcock,  194  U.S.  384  (1904)  ; 
Iron  Crow  v.  Oglala  Sioux  Tribe,  231  F.2d  89  (8th 
Cir.  1956) .  Such  ordinances  may  also,  of  course,  in 
effect  be  enforced  in  the  federal  courts  through  ap- 
plication  of   section    1165. 

The  right  to  regulate  boating  in  the  Indian  zone 
is  not  specifically  conferred  upon  the  tribes  by  sec- 
tion 1165,  which  speaks  only  of  hunting  and  fish- 
ing. In  my  view,  however,  the  tribes'  regulatory 
authority  in  the  zone  extends  to  boating  as  well. 

It  has  long  been  settled  that  Indian  tribes, 
bands,  and  nations  originally  possessed  all  asjDects 
of  sovereignty,  and  that  those  groups  today  retain 
such  sovereignty,  at  least  in  terms  of  power  over 
their  internal  affairs,  except  as  limited  by  act  of 
Congress.  Williams  v.  Lee,  358  U.S.  217,  220,  223 
(1959);  Worcester  V.  Georgia,  31  U.S.  (6  Pet.)  515 
(1832)  ;  Colliftoxver  v.  Garland,  342  F.2d  369  (9th 
Cir.  1965)  ;  Iron  Crow  v.  Oglala  Sioux  Tribe, 
supra,  231   F.2d  at  91-94,  98:  ^Oliphant  v.  Schlie, 

F.    Supp. ,    No.    51I-73C2     (W.D.    Wash., 

filed  March  21,  1974);  see  55  I.D.  14  (1934).  In 
McClanahan  v.  Arizona  State  Tax  Comm'n,  411 
U.S.  164,  172-73  (1973),  the  Supreme  Court  re- 
cently emphasized  the  pertinence  of  these  prin- 
ciples to  questions  such  as  the  one  now  before  me: 

"The  Indian  sovereignty  doctrine  is  relevant, 
then,  not  because  it  provides  a  definitive  reso- 
lution of  [such]  issues  .  .  .,  but  because  it  pro- 
vides a  backdiop  against  which  the  applicable 
treaties  and  federal  statutes  must  be  read.  It 
must  always  be  remembered  that  the  various 
Indian  tribes  were  once  independent  and  sov- 
ereign nations  and  that  their  claim  to  sover- 
eignty long  predates  that  of  our  own  Govern- 
ment.   Indians    today    are    American    citizens. 

that  the  substantive  terms  of  the  statute  be  violated  "know- 
ingly and  willfully,"  so  that  my  view  of  the  statute  would 
not  operate  to  ensnare  the  unwary.  See  United  States  v. 
Pollmann,  supra.)  Tliese  questions  probably  are  of  no 
realistic  significance,  however,  in  view  of  the  minimal  extent 
of  such  geographical  discrepancies  and  the  practical  difficulty 
of   ascertaining    their   location. 

-*  The  Colville  Constitution,  which  has  been  approved  by 
the  Secretary,  provides  in  Article  V,  section  I  (a)  ,  that  the 
elected  tribal  council  has  the  responsibility  and  authority 
"to  protect  and  pre.'Krve  the  tribal  property,  wildlife  and 
natural  resources.  ..."  A  similar  provision  appears  in 
Article   VII,   Section   I  (c)    of   the  Spokane   Constitution. 


'I4iey  have  the  right  to  vote,  to  use  state  courts, 
and  they  receive  some  state  services.  But  it  is 
nonetheless  still  true,  as  it  was  in  the  last 
century,  that  '[t]he  relation  of  the  Indian  tribes 
living  within  the  borders  of  the  UnitCid  States 
[is]  an  anomalous  one  and  of  a  complex 
character.  .  .  .  They  were,  and  always  have 
been,  regarded  as  having  a  semi-independent 
position  when  they  preserved  their  tribal  rela- 
tions; not  as  States,  nor  as  nations,  not  as  pos- 
sessed of  the  full  attributes  of  sovereignty,  but 
as  a  separate  i>eople,  with  the  power  of  regulat- 
ing their  internal  and  social  relations,  and  thus 
far  not  brought  under  the  laws  of  the  Union 
or  o4  the  State  within  whose  limits  they  reside.' 
United  States  v.  Kugama,  118  U.S.  at  381  — 
382."    (Footnotes  omitted.)  -^ 

On  the  basis  of  this  approach,  the  1940  Act's 
reservation  of  exclusive  boating  rights  to  the  tribes 
provides  in  my  view  a  sufficient  basis  for  tribal 
jurisdiction  to  regulate  that  activity  in  the  Indian 
zone.-'*'  The  confenal  of  such  exclusive  rights  would 
be  futile  unless  there  existed  some  appropriate 
means  of  enforcing  those  rights.  It  is  reasonable, 
therefore,  especially  absent  any  other  clearly  ef- 
fective mechanism  for  the  enforceinent  of  such 
rights,  to  conclude  that  a  concomitant  enforceinent 
authority  rests  in  the  tribes  themselves. 

The  Indian  zone  is,  as  I  have  noted,  almost  en- 
tirely within  the  boimdaries  of  the  reservations.  A 
properly  drafted  tribal  ordinance  couldi  provide 
that  anyone  entering  the  reservation  subjects  him- 
self to  tribal  regulations  dealing  with  activities  as 
to  which  the  Indians  have  exclusive  rights,  and  to 
the  jurisdiction  of  the  tribal  courts  in  such  respects. 
See,  e.g..  Buster  v.  Wright,  135  F.  947  (8th  Cir. 
\9Q5). \ipp.  dismissed,  203  U.S.  599  (1906):  cf. 
Oliphant  v.  Schlie,  supra, F.  Supp.  at : 

"[A]n  Indian  tribe's  powers  of  local  self-govern- 
ment originally   included   the  power  to  enact 


-'While  decisions  concerning  the  recognition  and  preserva- 
tion of  tribal  sovereignty  have  basically  dealt  with  reserva- 
tions established  by  treaty,  I  can  perceive  no  reason  for  any 
different  conclusion  where  an  executive  order  reservation  is 
involved,  at  least  so  long  as  the  executive  order  does  not 
clearly  and  specifically  indicate  that  the  reservation  was 
created  for  an  exceptional  purpose  incompatible  with  ordi- 
nary notions  of  tribal   sovereignty. 

-'  I  see  no  soimd  basis  or  reason  for  distinguishing  com- 
mercial navigation  from  pleasine  boating  in  this  regard.  The 
Act  is  not  in  terms  limited  to  rights  of  the  latter  sort; 
indeed,  excessive  or  unregulated  commercial  navigation 
might  well  interfere  with  the  Indians'  hunting  and  fishing 
as  well  as  lx)ating  rights.  In  this  connection  I  note  that 
navigation  rights  exist  from  one  end  of  the  Lake  to  the 
other  in  the  non-Indian  zone  (including  the  "navigation 
lane"  established  by  the  Secretary  between  the  Colville  and 
Spokane   portions  of   the  Indian  zone)  . 
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criminal  laws  pertaining  to  non-Indians  and  to 
confer  upon  its  tribal  court  jurisdiction  over 
the  person  of  a  non-Indian  to  enforce  such 
laws  on  those  lands  reserved  for  such  Indians 
within  the  established  boundaries  of  their 
reservation.  Such  jurisdiction  continues  to  this 
day,  save  as  it  has  been  expressly  limited  by 
the  acts  of  a  superior  government,  i.e.,  the 
United    States    Govermnent."  -^ 

Nor  is  the  tribal  authority  outlined  above  under- 
cut by  the  regulatory  authority  of  the  State  of 
Washington  under  its  criminal  law  and  Public  Law 
280,  18  U.S.C.  §  1162.  It  is  immaterial,  in  fact, 
whether  the  state  has  full  jurisdiction  over  the  Col- 
ville  and  Spokane  reservations  in  the  respects  au- 
thorized by  that  statute;  for  18  U.S.C.  §  1 162  (b)  in 
any  event  precludes  state  regulation  of  Indian  trust 
property  "in  a  manner  inconsistent  with  any  Fed- 
eral .  .  .  statute,"  and'  likewise  prevents  the  state 
from 

"depriv[ing]  .  .  .  any  Indian  tribe,  band  or 
community  of  any  right,  privilege,  or  immun- 
ity afforded  under  any  federal  .  .  .  statute  with 
respect  to  hunting,  training,  or  fishing  or  the 
control,  licensing,  or  regulation  thereof." 

Such  rights  are  granted  both  by  the  1940  Act 
and  by  18  U.S.C.  §  1165,  so  that  state  regulatory 
law  of  the  sort  referred  to  above  can  in  no  way 
undermine  the  Indians'  exclusive  right  to  hunt, 
fish,  or  boat  in  the  Indian  zone  or  their  right  to 
regulate  those  activities  there.  Any  state  law  con- 
flicting with  tribal  ordinances  in  these  areas,  or 
purporting  to  undercut  such  tribal  jurisdiction, 
would  be  invalid.  See  United  States  v.  Pollmann, 
supra,  364  F.  Supp.  at  1002;  Quechan  Tribe  v. 
Rowe,  supra."^^ 

Kent  Frizzell, 

Solicitor. 
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-■^The  court  in  Oliphanl  restricted  its  holding  to  offenses 

"occurring  on  land  held  in  trust  by  the  United 
States  Government  for  the  benefit  of  Indians 
within  the  exterior  boundaries  of  the  .  .  .  Reser- 
vation. Jurisdiction  .  .  .  over  non-Indians  on  fee 
patent  lands  within  the  reservation  is  not  pres- 
ently before  the  Court,  and  the  Court  expresses 

no     views     on      the     question." F.      Supp. 

at  . 

Similarly,  I  deal  alx>\c  only  with  tribal  authority  to  regulate 
activities  as  to  which  the  Colville  and  Spokane  Tribes  have 
exclusive  and  reserved  rights,  in  areas  to  which  such  rights 
are  applicable. 

^  As  noted  alK)ve,  there  are  in  reality  two  Indian  zones— 
a  Colville  zone  and  a  Spokane  zone — rather  than  one.  Con- 
sistent with  this  fact  and  with  the  1945  Solicitor's  opinion. 
59  I.D.  at  159-60,  each  tribe  in  effect  has  jurisdiction  as 
described  above  over  its  portion  of  the  zone. 


Memorandum 


To:  Secretary  of  tfie  Interior 

From:        Solicitor 

Subject:  Correction  of  Designation  of  Lands 
Within  the  Chemehuevi  Indian  Reser- 
vation Taken  lin  Aid  of  Construction  of 
Parker  Dam 

A  dispute  concerning  the  ownership  of  approxi- 
mately twenty-one  miles  of  shoreline  along  the 
Lake  Havasu  portion  of  the  Colorado  River  in 
California  is  pending  before  this  Department.  The 
Chemehuevi  Tribe  of  Indians  claims  to  be  equit- 
able owner  of  the  shoreline  down  to  the  minimum 
water  level  of  Lake  Havasu.  Since  construction  of 
the  Parker  Dam,  however,  which  created  Lake 
Havasu,  the  riparian  lands  have  been  admin- 
istered in  part  by  the  Bureau  of  Land  Management 
as  public  lands  and  in  part  by  the  Bureau  of 
Sport  Fisheries  and  Wildlife  as  a  portion  of  the 
Havasu  National  Wildlife  Refuge. 

The  legal  question  to  which  this  memorandimi 
is  addressed  is  whether  the  Secretary  has  authority 
to  take  action  which  determines,  establishes  and 
confirms  that  the  Chemehuevi  Tribe  has  equitable 
title  to  the  lands  in  question  (subject  to  the  right 
of  the  United  States  to  raise  the  water  level  of  the 
Lake  in  connection  with  the  operation  of  the 
Parker  Dam)  .  For  the  reasons  that  foflow,  it  is  my 
conclusion  that  the  Secretary  does  have  authority 
to  determine,  establish  and  confirm  that  the  tribe 
has  title  and  that  such  Secretarial  action  could 
successfully  be  defended  as  a  matter  of  law. 

I.   Factual  Backgroiuid 

The  Chemehuevi  Reservation  was  established 
in  1907  on  the  ancestral  homelands  of  the  Cheme- 
huevi Indians;  it  included  "a  deep  low  valley 
[made]  by  the  Colorado  River  [which]  has  been 
occupied  from  time  immeinorial"  by  the  Tribe. 
57  I.D.  87,  89  (1939)  .  Lands  in  this  valley  were 
allotted  to  and  resided  upon  by  a  number  of  In- 
dian families  until  1940,  when  the  valley  was 
flooded  by  the  reservoir  created  by  operation  of 
Parker  Dam.  57  I.D.  at  92-93. 

In  1933,  the  Secretary  of  the  Interior  entered  in- 
to a  cooperative  contract  with  the  Metropolitan 
Water  District  of  Southern  California  (hereafter 
"Metropolitan")   whereby  the  United  States  agreed 
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to  build  and  operate  the  Parker  Dam  with  funds 
provided  by  MetropoHtan.  The  State  of  Arizona 
resisted  construction  of  the  project,  claiming  that 
the  contract  between  the  Secretary  and  Metropoli- 
tan was  not  authorized  by  existing  reclamation 
laws.  At  one  point,  the  state  mobilized  a  portion 
of  its  national  guard  to  impede  construction  on 
the  Arizona  side,  and  in  1935  the  United  States  filed 
a  bill  in  equity  in  the  Supreme  Court  to  enjoin 
such  interference.  The  Court  dismissed  the  bill, 
finding  that  the  United  States  had  not  complied 
witli  section  9  of  the  Act  of  March  3,  1899,  33 
U.S.C.  §401,  forbidding  the  construction  of  any 
dam  in  a  navigable  river  unless  consented  to  by 
Congress.  United  States  v.  Arizona,  295  U.S.  174 
(1935). 

On  August  30,  1935,  Congress  passed  an  Act 
generally  authorizing  construction  of  Parker  Dam 
and  ratifying  previous  contracts  made  in  aid  of  its 
construction.  49  Stat.  1039.  The  Act,  however,  did 
not  specifically  authorize  the  taking  of  any  Indian 
land  for  the  project.  Solicitor  Margold  subse- 
quently determined  that  the  Chemehuevi  Indians 
were  entitled  to  payment  by  the  United  States  "for 
damages  to  certain  lands  .  .  .  which  Will  be  flooded 
by  the  Parker  Reservoir,"  57  I.D.  87,  and  an  ap- 
praisal committee  was  created  to  set  a  fair  valu- 
ation on  those  Chemehuevi  Reservation  lands  to 
be  taken  in  connection  with  the  construction  of 
Parker  Dam.  The  Committee  submitted  both  a 
majority  and  a  minority  report  appraising  certain 
lands  within  the  Reservation;  these  reports  agreed 
as  to  what  lands  would  be  taken,  but  differed  as 
to  their  proper  value.  In  July  1940,  a  statute  was 
enacted  authorizing  the  taking,  "in  aid  of  con- 
struction of  the  Parker  Dam  Project,"  of  such 
lands  within  the  Chemehuevi  Reservation  "as  may 
be  designated  by  the  Secretary  of  the  Interior,"  54 
Stat.  744.  On  October  9,  1940,  Acting  Secretary 
Wirtz  approved  payment  to  the  Chemehuevis  of 
$108,104.95,  essentially  adopting  the  valuation  con- 
tained in  the  minority  report  submitted  by  the  ap- 
praisal committee.  And  on  November  25,  1941, 
Secretary  Ickes  approved  a  description  of  the  reser- 
vation lands  to  be  taken. 

The  source  of  the  present  controversy  is  that 
Lake  Havasu,  the  reservoir  behind  Parker  Dam, 
does  not  cover  all  the  lands  encompassed  by  the 
1941  description  and  appraised  by  the  committee. 
Most  of  the  designated  but  non-inundated  lands 
have  been  treated  as  reclamation  withdrawn  lands. 
Additionally,  on  January  22,  1941,  President  Roose- 
velt included  the  northern  five-and-a-half  miles  of 
this  shoreline  within  Havasu  National  Wildlife 
Refuge.  Executive  Order  No.  8647. 

The  construction  of  Parker  Dam  concededly 
would  have  benefited  the  Chemehuevis  if  they  had 


retained  their  ownership  of  riparian  lands,  since 
Lake  Havasu  has  considerable  recreational  value. 
But  the  result  of  the  taking  and  the  subsequent 
federal  administration  of  the  shoreline  property 
has  been  to  deprive  the  Tribe  of  possession  of  any 
lands  riparian  to  Lake  Havasu.  As  a  consequence, 
the  purpose  for  which  the  Chemehuevi  Reservation 
was  created— to  provide  a  lasting  homeland  for  the 
Chemehuevi  Indians— has  been  frustrated  to  a 
great  degree.  Most  of  the  Reservation  remaining 
in  Indian  control  after  the  construction  of  Parker 
Dam  is  desert  and  mesa  land  unsuitable  for  habita- 
tion; in  fact,  I  am  advised  that  only  one  Cheme- 
huevi family  has  resided  there  in  recent  years.  The 
only  land  of  substantial  value  in  the  area  is  the 
shoreline  property. 

II.  Legal  Analysis 

If  the  power  to  designate  the  Chemehuevi  lands 
to  be  taken  in  aid  of  the  Parker  Dam  project  is  a 
continuing  power  rather  than  one  which  termi- 
nated when  the  original  designation  was  made  in 
1941,  then  the  Secretary  may  modify  that  original 
designation.  There  are  convincing  arguments  for 
the  conclusion  that  the  power  of  designation  is  in- 
deed a  continuing  one. 

If  the  original  taking  had  been  geographically 
insufficient,  so  that  some  inundated  lands  were  not 
taken,  it  seems  clear  that  the  Secretary  could  have 
modified  his  original  designation  so  as  to  include 
the  inundated  areas.  No  return  to  Congress  for 
any  additional  authority  would  have  been  neces- 
ary,  since  the  modification  would  merely  have  aided 
in  accomplishing  the  existing  statutory  objective— 
i.e.,  it  would  have  done  what  Congress  had  author- 
ized the  Secretary  to  do,  namely,  to  effectuate  the 
taking  of  those  lands  required  for  the  project.  Much 
the  same  reasoning  woidd  apply  similarly  to  the 
converse  situation  where  the  .Secretary  at  first  desig- 
nated more  land  than  turned  out  to  be  required 
for  purposes  of  the  project— e.g.,  where  certain  of 
the  designated  lands  extended  so  far  beyond  the 
Lake  itself  (or  even  beyond  the  adjacent  designated 
lands)  that  sound  administration  of  those  lands 
was  perhaps  made  unduly  difficult.  In  this  situation 
as  well,  the  Secretary  would  appear  to  need  no 
additional  grant  of  authority  to  modify  his  desig- 
nation so  as  to  accomplish  the  statutory  pmpose. 
And  this  latter  situation  is,  of  course,  in  essence 
the  present  situation:  there  are  compelling  argu- 
ments to  the  effect  that  the  Secretary's  1941  desig- 
nation encompassed  more  territory  than  was  re- 
quired or  desirable.  Fee  title  in  the  United  States 
to  the  shoreline  is  not  truly  required  for  project 
purposes;'  and  the  undesirabihty  of  depriving  the 
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Chemehuevis  of  the  only  property  ot  any  real 
value  within  their  resei-vation  is  obvious. 

In  these  circumstances  it  may  be  concluded  that 
the  Secretary  may  modify  his  original  designation 
by  correcting  the  1941  description  of  lands  taken, 
deleting  from  it  the  lands  not  permanently  flooded, 
as  to  which  the  Chemehuevis'  equitable  title  is  to 
be  determined,  established,  and  confirmed. ^  In 
order  to  allow  for  situations  in  which  the  water 
level  of  Lake  Havasu  would  rise  above  its  minimum 
level,  however,  the  Secretary's  order  would  specify 
that  the  title  is  subject  to  a  flowage  easement  in 
the  United  States.^  Specification  of  the  easement— 

'  The  legislative  history  of  the  1940  Act  is  entirely  con- 
aistent  with  this  view.  The  House  and  Senate  Reports  with 
respect  to  the  1940  statute.  S.  Rep.  No.  1807,  76th  Cong., 
3d  Sess.  (1940)  ;  H.R.  Rep.  No.  2684,  76th  Cong.,  .8d  Sess. 
(1940)  ,  contain  virtually  identical  letters  from  .Secretary  Ickes 
and  Acting  Secretary  Burlew  to  the  chairmen  of  the  con- 
gressional committees  involved.  Each  letter  includes  the 
following  statements: 

"The  construction  of  Parker  Dam  will  cause  the  reser- 
voir created  by  the  dam  to  flood  certain  lands  within 
the  Fort  Mohave  Indian  Reservation  in  Arizona  and  the 
Chemehuevi  Reser\ation  in  California.  The  lands 
flooded  will  include  tribal  lands  and  lands  which  have 
been   allotted   to   indi\idual   Indians.   .   .   . 

"[The  bill],  if  enacted  .  .  .,  will  grant  to  the  United 
States  the  right,  title,  and  interest  of  the  Indians  in  and 
to  such  lands  and  will  provide  a  method  for  compen- 
sating the  Indiama  for  their  interests  in  the  land." 
(Emphasis   added.) 

Thus,  Congress  was  not  apprised  that  any  lands  would  be 
taken  above  the  pool  level  of  Lake  Havasu;  indeed,  this 
Department  indicated  to  Congress  that  only  "flooded"  lands 
were   to   be   taken. 

-  The  Sccretai7  would  in  effect  be  reviewing  an  earlier 
decision  of  the  Department.  His  authority  to  review  the 
actions  of  his  predecessors  is  clearly  in  West  v.  Standard 
Oil  Co.,  278  U.S.  200,  210    (1929)  : 

"If  at  the  time  of  Secretary  Work's  order  the  Depart- 
ment still  had  jurisdiction  of  the  land,  he  possessecl  the 
power  to  review  the  action  of  his  predecessor  and  to 
deal  with  the  matter  as  freely  as  he  could  have  done 
if  the  dismissal  of  the  proceedings  had  been  his  own 
act  or  that  of  a  subordinate  official.  For,  so  long  as 
the  Department  retains  jurisdiction  of  the  land,  admin- 
istrative  orders   concerning    it    are    subject   to   revision." 

See  also  Lane  v.  Darlington,  249  U.S.  331  (1919)  ;  Beley  v. 
Naphtaly,  169  U.S.  353,  364  (1898)  ;  Neiu  Orleans  v.  Paine, 
147  U.S.  261  (1893)  ;  Aspen  C.onsol.  Mining  Co.  v.  Williams, 
27  I.D.  1  (1898)  ;  Parcher  v.  Gillen.  26  I.D.  34  (1898)  ;  cj. 
Louisiana  v.  Garfield,  211  U.S.  70,  7.5  (1908).  In  the  present 
case  the  lands  have  continued  within  the  jurisdiction  of 
the  Department,  so  tliat  there  is  no  c|uestion  as  to  the  Sec- 
retary's   authoiTty. 

"It  might  be  argued  that  the  1940  Act  does  not  authorize 
the  taking  of  an  ea.sement,  since  the  terms  of  the  statute 
speak  of  taking  "all  right,  title  and  interest"  of  the  Indians. 
While  that  argument  is  not  convincing — since  in  my  view 
the  authority  to  take  "all"  of  Lire  Indians'  interest  necessarily 


the  minimum  interest  which  the  United  States 
could  take  consistently  with  fulfillment  of  the  pur- 
poses of  the  project— would  accord  with  the  prin- 
ciple that  infringements  on  Indian  property  rights 
.should  be  minimized  wherever  possible.  Cf.  Mattz 
V.  Arnett,  412  U.S.  481,  504-505  (1973);  United 
States  V.  Santa  Fe  Pac.  R.R.,  314  U.S.  339,  353-54 
(1941)  ;  United  States  v.  Celestine,  215  U.S.  278, 
285  (1909)  ;  United  States  v.  200332  Acres  of  Land, 
160  F.  Supp.  193  (D.S.D.  1958)  ;  Confederated 
Tribes  of  the  Umatilla  Reservation  v.  Froehlke, 
Civ.  No.  72-211    (D.  Ore.  1972)  .* 

Such  Secretarial  action  would  not  be  barred  by 
statutes  such  as  25  U.S.C.  §  .H98d  or  43  U.S.C.  §  1.50, 
which  impose  restrictions  with  respect  to  actions 
affecting  Indian  reservations.  The  first  of  these 
statutes,  25  U.S.C.  §  398d,  prohibits  making  any 
change  in  the  boundaries  of  reservations  except 
by  Act  of  Congress.  But  just  as  the  original  desig- 
nation affected  only  title  to  land  within  the 
Chemehuevi  Reservation  and  did  not  change  the 
Reservation's  boundaries,  see  United  States  v.  Celes- 
tine, 215  U.S.  278,  285  (1909),  so  too  the  redesig- 
nation  would  work  no  boundary  change;  it  would 
merely  confirm  equitable  title  in  the  Chemehuevis 
to  the  lands  in  question.  Under  the  other  statute 
refened  to,  43  LI..S.C.  §  150,  executive  action  "with- 
draw[ing]"  public  lands  "for  or  as  an  Indian  reser- 
vation "  is  prohil)ited.  But  the  Secretary  would  not 
be  "withdrawing"  lands;  he  would  merely  be  exer- 
cising his  authority  to  correct  his  designation  of 
the  lands  needed  for  the  Parker  Dam  project.  The 
transaction  would  have  to  do  with  title,  as  indi- 
cated above,  and  would  not  affect  the  existence  or 
extent  of  the  Reservation. 

In  any  event,  25  U.S.C.  §  465  explicitly  authorizes 
the  Secretary  "to  acquire  .  .  .  any  interest  in  lands 
.  .  .  ivithin  or  without  existing  reservations  .  .  .  for 
the  purpose  of  providing  land  for  Indians."  (Em- 
phasis added.)  .And  despite  the  possible  argument 
that  the  term  "acquire"  as  thus  used  refers  only  to 
the  accjuisition  of  land  from  third  parties,  a  recent 

includes  within  it  the  authority  to  take  a  part  of  that  inter- 
est, especially  where  a  limited  taking  is  indicated  by  the 
principle  of  construction  outlined  above  to  be  appropriate — 
I  do  believe  that  it  would  be  prudent  to  re(|uest  the  Tribe 
to  confirm  the  flowage  easement  by  grant. 

'  An  argument  might  be  made  that  the  Secretiiry's  re- 
designation  shoidd  result  in  a  refund  to  the  Crf)vernment  of 
.some  portion  of  the  money  paid  to  the  Chemehuevis  as 
compensation  for  the  oinginal  taking.  The  redesignation 
would  be  made  unilaterally  by  the  Secretary;  however,  the 
transaction  would  not  be  in  the  nature  of  a  bilateral  agree- 
ment. And  there  is  consliderable  question  whether  such  ac- 
tion, in  effect  vesting  title  to  property  in  another,  can 
properly  be  deemed  to  impose  a  liability  upon  the  party 
benefited.  Such  a  result  would  seein  e.specially  inappropriate 
in  this  case,  where  a  fiduciary  would  be  imposing  an  obli- 
gation  on    his   beneficiary. 
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Supreme  Court  decision  has  given  the  term  an 
extremely  liberal  construction,  one  which  would 
appear  to  make  section  465  applicable  to  "intra- 
governmental  transfers"  to  trust  status  o£  land 
already  owned  by  the  United  States.  In  Mescalero 
Apache  Tribe  v.  Jones,  411  U.S.  145  (1973),  the 
Court  indicated  that  section  465  was  applicable 
to  a  tribe's  leasehold  interest  in  National  Forest 
lands  despite  the  tact  that  that  interest  had  "not 
[been]  technically  'acquired'  "  for  the  tribe  by  the 
Government.    "It   would   have   been   meaningless," 


the  Court  stated,  "for  the  United  States,  which 
already  had  title  to  the  forest,  to  convey  title  to 
itself  for  the  use  of  the  Tribe."  411  U.S.  at  155 
n.ll.  Thus,  since  the  lands  now  in  question  are 
"within  .  .  .  [the]  existing  reservatio[n],"  section 
465  (which  postdates  43  U.S.C.  §  150  by  fifteen 
years)  would  appear  to  provide  additional  author- 
ity for  the  Secretary's  action. 

David  E.  Lindgren, 

Acting  Solicitor. 


ADDENDA 


Leasing  of  Lands  within 
Reservations  in  Alaska 


49  L.D.  592 

Alaska  —  School  Lands 
Status  of  Natives. 


May  IS,  1923. 


Reservation  —  Indian  Lands  — 


By  article  III  of  tlie  treaty  of  March  30,  1867,  under 
which  the  Territory  of  Alaska  was  ceded  to  the 
United  States,  and  by  subsequent  acts  providing  for 
their  education  and  support.  Congress  has  recog- 
nized the  natives  of  Alaska  as  wards  of  the  Federal 
Government,  thus  giving  them  a  status  similar  to 
that  of  the  American  Indians  within  the  territorial 
limits  of  the  United  States. 

Alaska— School  Lands— Reservation— Secretary   of  the 
Interior— Lease— Supervisory  Authority. 

While  there  is  no  specific  statute  relating  to  the  sub- 
ject, yet  the  inherent  power  conferred  upon  the  Sec- 
retary of  the  Interior  by  section  441,  Revised  Statutes, 
to  supervise  the  public  business  relating  to  the  In- 
dians, includes  the  supervision  o\er  reser\ations  in 
the  Territory  of  Alaska  created  in  the  interest  of  the 
natives  and  the  authority  to  lease  lands  therein  for 
their  benefit. 

Edwards,,  Solicitor: 


dispose  of  their  fish,  the  officers  of  the  Bureau  of 
Education  have  concluded  that  it  would  be  both 
wise  and  helpful  to  induce  the  installation  and 
maintenance  of  a  salmon  cannery  at  or  near  the 
village. 

There  can  be  no  doubt  but  that  such  a  plant 
would  be  very  beneficial  to  the  natives  because  it 
would  not  only  furnish  them  employment  in  and 
about  the  cannery  itself  but  would  encourage  them 
to  more  extensively  engage  in  fishing  since  the  su- 
perintendent in  charge  of  the  schools  for  the  Es- 
kimos, Aleuts,  and  other  aboriginal  people,  all  of 
whom  I  shall  hereafter  refer  to  as  natives,  has  re- 
ported in  a  telegram  addressed  to  the  Bureau  of 
Education  that  a  "small  cannery  on  the  reserve 
means  eight  to  twelve  thousand  dollars  to  village. 
Without  it  sale  of  salmon  will  net  them  two  or 
three  thousand  dollars"  only. 

In  furtherance  of  this  helpful  object,  the  super- 
intendent has  entered  into  negotiations  with  Joseph 
A.  Magill  "for  the  erection  of  a  cannery  and  for 
fishing  privileges  within  the  reserve  for  the  period 
of  five  years,"  and  by  his  letter  of  April  4,  1923, 
addressed  to  this  Department,  the  Commissioner  of 
Education  asks— 


By  the  Executive  order  of  February  27,  1915,  the 
President  "withdrew  from  disposal,  and  set  apart 
for  the  use  of  the  Bureau  of  Education"  25,000 
acres,  including  both  land  and  water,  surrounding 
the  village  of  Tyonek  near  the  north  end  of  Cook 
Inlet  in  Alaska. 

The  primary  object  of  this  reservation  was  to 
enable  your  Department  through  the  Bureau  of 
Education  to  maintain  a  school  and  otherwise  care 
for,  support  and  advance  the  interests  of  the  ab- 
original natives  who  are  practically  the  only  in- 
habitants of  the  village  mentioned,  and  who  sup- 
port themselves  mainly  through  hunting,  trapping, 
and  fishing.  In  view  of  the  fact  that  these  natives 
live  in  an  isolated  locality  and  are  remote  from  any 
place  where  they  can  readily  and  advantageously 


Information  is  desired  from  the  Department 
as  to  whether  or  not  the  Commissioner  of  Edu- 
cation is  authorized  to  issue  to  Mr.  Magill  a 
permit  to  operate  a  cannery  and  to  fish  within 
said  reserve,  conditioned  on  the  execution  of  a 
lease  between  Mr.  Joseph  A.  Magill  and  the 
Tyonek  Native  Store. 

In  response  to  your  request  for  my  opinion  on 
the  question  thus  presented,  I  have  the  honor  to 
inform  you  that  in  my  judgment  you  are  author- 
ized by  law  to  enter  into  such  a  lease,  either 
through  the  Commissioner  of  Education  or  other- 
wise; but  that  the  lease  should  not  be  made  by  the 
native  store. 

In  view  of  the  fact  that   this  cjuestion   has  not 
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heretofore,  in  so  far  as  I  am  informed,  been  sub- 
mitted for  consideration,  I  deem  it  advisable  to 
look  into  the  principles  on  which  this  opinion  is 
based  at  some  length. 

While  there  is  no  statute  which  in  express  terms 
authorizes  the  gianting  of  such  leases,  I  am  of  op- 
inion that  the  power  to  grant  them  exists  as  an 
incident  to,  and  a  necessary  aid  in  the  execution  of 
other  powers  and  the  performance  of  other  duties 
which  have  been  directly  conferred  by  statute. 

The  fundamental  consideration  underlying  this 
question  is  the  fact  that  these  natives  are,  in  a  very 
large  sense  at  least,  dependent  subjects  of  our  Gov- 
ernment and  in  a  state  of  tutelage;  or  in  other 
words,  they  are  wards  of  the  Government  and  im- 
der  its  guardianship  and  care.  The  relations  exist- 
ing between  them  and  the  Government  are  very 
similar  and  in  many  respects  identical  with  those 
which  have  long  existed  between  the  Government 
and  the  aboriginal  peoples  residing  within  the  ter- 
ritorial limits  of  the  United  States  to  whom  I  shall 
hereafter  refer  as  American  Indians. 

Article  III  of  the  treaty  under  which  Alaska  was 
ceded  to  the  United  States  (15  Stat.,  539)  conferred 
citizenship  on  all  the  inhabitants  of  the  ceded  ter- 
ritory "with  the  exception  of  the  uncivilized  tribes" 
therein,  and  declared  that  they  "will  be  subject  to 
such  laws  and  regulations  as  the  United  States 
may,  from  time  to  time,  adopt  in  regard  to  the 
aboriginal  tribes  of  that  country." 

In  the  beginning,  and  for  a  long  time  after  the 
cession  of  this  Territory  Congress  took  no  particu- 
lar notice  of  these  natives;  has  never  undertaken  to 
hamper  their  individual  movements;  confine  them 
to  a  locality  or  reservation,  or  to  place  them  under 
the  immediate  control  of  its  officers,  as  has  been 
the  case  with  the  American  Indians;  and  no  special 
provision  was  made  for  their  support  and  education 
until  comparatively  recently.  And  in  the  earlier 
days  it  was  repeatedly  held  by  the  courts  and  the 
Attorney  General  that  these  natives  did  not  bear 
the  same  relation  to  our  Government,  in  many 
respects,  that  was  borne  by  the  American  Indians. 
(16  Ops.  Atty.  Gen.,  141;  18  id.,  139);  United 
States  V.  Ferueta  Seveloff  (2  Sawyer  U.S.,  311); 
Hugh  Waters  v.  James  B.  Campbell  (4  Sawyer  U.S., 
121)  ;  John  Brady  et  al.  (19  L.  D.,  323)  . 

With  the  exception  of  the  act  of  March  3,  1891 
(26  Stat.,  1095,  1101)  ,  which  set  apart  the  Annette 
Islands  as  a  reservation  for  the  use  of  the  Metla- 
kahtlans,  a  band  of  British  Columbian  natives  who 
immigrated  into  Alaska  in  a  body,  and  also  except 


the  authorization  given  to  the  Secretary  of  the  In- 
terior to  make  reservations  for  landing  places  for 
the  canoes  and  boats  of  the  natives.  Congress  has 
not  created  or  directly  authorized  the  creation  of 
reservations  of  any  other  character  for  them. 

Later,  however.  Congress  began  to  directly  recog- 
nize these  natives  as  being,  to  a  very  considerable 
extent  at  least,  under  our  Government's  guardian- 
ship and  enacted  laws  which  protected  them  in  the 
possession  of  the  lands  they  occupied;  made  provi- 
sion for  the  allotment  of  lands  to  them  in  severalty, 
similar  to  those  made  to  the  American  Indians; 
gave  them  special  hunting,  fishing  and  other  par- 
ticular privileges  to  enable  them  to  support  them- 
selves, and  supplied  them  with  reindeer  and  in- 
structions as  to  their  propagation.  Congress  has 
also  supplied  funds  to  give  these  natives  medical 
and  hospital  treatment  and  finally  made  and  is  still 
making  extensive  appropriations  to  defray  the  ex- 
penses of  both  their  education  and  their  support. 

Not  only  has  Congress  in  this  manner  treated 
these  natives  as  being  wards  of  the  Government  but 
they  have  been  repeatedly  so  recognized  by  the 
courts.  See  Alaska  Pacific  Fisheries  xi.  United  States 
(248  U.S.  78)  ;  United  States  v.  Berrigan  et  al.  (2 
Alaska  Reports,  442)  ;  United  States  v.  Cadzow  et 
al.  (5  id.,  125)  ,  and  the  unpublished  decision  of 
the  District  Court  of  Alaska,  Division  No.  1,  in  the 
case  of  Territory  of  Alaska  v.  Annette  Islands  Pack- 
ing Company  et  al.,  rendered  June  15,  1922. 

From  this  it  will  be  seen  that  these  natives  are 
now  unquestionably  considered  and  treated  as  be- 
ing luider  the  guardianship  and  protection  of  the 
Federal  Government,  at  least  to  such  an  extent  as 
to  bring  them  within  the  spirit,  if  not  within  the 
exact  letter,  of  the  laws  relative  to  American  In- 
dians; and  this  conclusion  is  supported  by  the  fact 
that  in  creating  the  territorial  government  of 
Alaska  and  vesting  that  territory  with  the  powers 
of  legislation  and  control  over  its  internal  affairs, 
including  public  schools.  Congress  expressly  ex- 
cluded from  that  legislation  and  control  the  schools 
maintained  for  the  natives  and  declaied  that  such 
schools  should  continue  to  remain  under  the  con- 
trol of  the  Secretary  of  the  Interior. 

Turning  now  to  a  closer  consideration  of  the 
question  before  me,  and  looking  to  the  extent  of 
the  powers  of  the  executive  branches  of  the  Gov- 
ernment, we  find  ample  justification  in  the  follow- 
ing facts  and  statutes  for  my  opinion  that  the  lease 
here  in  question  may  be  executed  under  your  super- 
vision. 
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Section  465,  Revised  Statutes,  declares  that  "the 
President  may  prescribe  such  regulations  as  he  may 
think  fit  for  carrying  into  effect  the  various  provi- 
sions of  any  act  relating  to  Indian  affairs." 

Section  441,   Revised   Statutes,   in   defining   the 
powers  and  jurisdiction  of  the  Secretary  of  the  In- 
terior says  that  he  "is  charged  with  supervision  of 
public  business  relating  to  the  following  subjects: 
******** 

Third.  The  Indians  *  *  *;  '  and  by  section  7  of  the 
act  of  January  27,  1905  (33  Stat.,  616,  619),  Con- 
gress declared  that  "the  education  of  the  Eskimos 
and  Indians  in  the  District  of  Alaska  shall  remain 
under  the  direction  and  control  of  the  Secretary  of 
the  Interior;"  that  schools  for  them  "shall  be  pro- 
vided by  annual  appropriation"  made  by  Congress, 
and  that  these  natives  "shall  have  the  same  right  to 
be  admitted  to  any  Indian  boarding  school  as  the 
Indian  children  in  the  States  and  Territories  of  the 
United  States"  have. 

In  later  acts,  Congress  went  further  and  made 
and  is  still  making  appropriations  "to  enable  the 
Secretary  of  the  Interior,  in  his  discretion  and  un- 
der his  direction,  to  provide  for  the  education  and 
support  of  the  Eskimos,  Aleuts,  Indians,  and  other 
natives"  of  Alaska.  (See  42  Stat.,  552,  583  and  simi- 
lar former  acts.)  And  it  is  also  well  worthy  of  note 
in  this  connection  that  the  Bureau  of  Education  is 
charged  with  the  immediate  duty  of  executing  the 
laws  relating  to  the  education  and  support  of  these 
natives,  under  the  supervision  of  the  Secretary  of 
the  Interior,  as  will  appear  from  the  fact  that  the 
appropriation  just  mentioned  for  their  education 
and  support  is  included  with  other  items  irt  the 
funds  appropriated  and  set  apart  by  Congress  for 
the  support  of  the  activities  of  that  Bureau;  and 
furthermore  that  the  act  of  July  1,  1918  (41  Stat., 
1367,  1406) ,  specifically  authorized  the  Commis- 
sioner of  Education  to  sell  male  reindeer  and  invest 
the  proceeds  in  the  purchase  of  female  reindeer  for 
distribution  by  him  among  the  natives  who  had  not 
been  supplied  with  those  animals. 

The  objects  for  which  this  reservation  was 
created  were,  therefore,  largely  the  same  as  those 
which  induced  the  creation  of  the  Annette  Islands 
Reservation,  supra,  concerning  which  Mr.  Justice 
Van  Devanter  said  in  Alaska  Pacific  Fisheries  xj. 
United  States,  sxipra,  "the  purpose  of  creating  the 
reservation  was  to  encourage,  assist  and  protect  the 
Indians  in  their  efforts  to  train  themselves  to  habits 
of  industry,  become  self-sustaining  and  advance  to 
the  ways  of  civilized  life." 


In  1874  Attorney  General  Brewster  in  consider- 
ing this  question  of  reservations  stated  that— 

The  regulation  of  the  relation  of  the  Gov- 
ernment with  these  tribes  is  a  great  public  in- 
terest, and  their  settlement  upon  reservations 
has  been  considered  a  matter  of  great  impor- 
tance. Indeed  it  has  been  the  settled  policy  of 
the  Government  for  many  years.  *  *  *  may  well 
be  regarded  as  a  measure  in  the  public  interest 
and  as  for  a  public  use.  Congress  has  in  nu- 
merous acts  of  legislation  recognized  it  as  such. 
(17  Ops.  Atty.  Gen.,  258,  260.) 

In  Grisar  x>.  McDowell  (6  Wall.,  363,  381),  the 
Supreme  Court  recognized  the  fact  that  the  Presi- 
dent had,  in  the  absence  of  an  express  statute,  the 
incidental  power  to  create  reservations  where  the 
lands  reserved  were  needed  for  the  carrying  out  of 
some  public  duty  imposed  by  statute,  and  said— 

Fiom  an  early  period  in  the  history  of  the 
government  it  has  been  the  practice  of  the  Pres- 
ident to  order,  from  time  to  time,  as  the  ex- 
igencies of  the  public  service  required,  parcels 
of  land  belonging  to  the  United  States  to  be 
reserved  from  sale  and  set  apart  for  public  uses. 

And  both  the  Attorney  General  and  the  courts 
have  recognized  the  fact  that  that  power  extends 
to  the  creation  of  Indian  reservations  as  well  as 
reservations  for  other  public  purposes.  See  Alaska 
Pacific  Fisheries  v.  United  States,  supra;  United 
States  V.  Leathers  (Fed.  Cas.  No.  15581) ,  and  17 
Ops.  Atty.  Gen..  258. 

The  making  of  this  reservation  was,  therefore, 
justified  by  the  law  and  the  facts  relating  to  the 
needs  of  the  public  service,  and  having  been  created 
for  the  well  known  and  generally  recognized  pin- 
pose  of  segregating  these  natives  from  otherwise 
contaminating  and  hurtful  influences,  and  to  en- 
able the  Bureau  of  Education  to  aid  them  in  ad- 
vancing towards  civilized  life  and  complete  self-sup- 
port by  instructing  and  encouraging  them  to 
engage  in  useful  pursuits,  this  Bureau  may  use  or 
permit  the  reserved  land  to  be  used  in  any  reason- 
able manner  and  for  any  reasonable  purpose  which 
will  advance  the  interests  of  the  natives,  provided 
it  does  not  undertake  to  make  such  a  disposition 
of  them  as  will  eventually  embarrass  the  Govern- 
ment's title.  For  that  reason  the  proposed  lease  may 
be  entered  into. 


2078 


Department  of  the  Interior 


This  conclusion  is  in  harmony  with  and  has  the 
support  o£  the  decision  of  the  highest  court  of 
Alaska  in  the  case  of  the  Territory  of  Alaska  v.  An- 
nette Islands  Packing  Company,  supra. 

That  case  involved  the  question  as  to  the  power 
of  the  Secretary  of  the  Interior  to  grant  a  lease  on 
Annette  Islands  similar  to  the  one  here  involved, 
and  the  court  held  that  he  "had  power,  as  the  au- 
thorized agent  of  the  Indians  residing  on  the  An- 
nette Islands  Reservation,  as  well  as  under  his 
general  authority,  to  enter  into  lease." 

It  will  be  observed  from  the  language  quoted 
from  the  letter  of  the  Commissioner  of  Education 
that  he  has  in  mind  a  lease  "between  Mr.  J.  A.  Ma- 
gill  and  the  Tyonek  native  store,"  in  which  all  the 
adult  males  of  the  Tyonek  native  families  are  said 
to  be  shareholders. 

In  my  opinion  the  lease  should  be  made  by  you 
or  by  some  officer  of  the  Bureau  of  Education  at 
your  designation,  subject  to  the  subsequent  approv- 
al of  the  Secretary  of  the  Interior,  and  not  by  the 
native  store,  and  the  proceeds  of  the  lease  should 
be  disposed  of  for  the  benefit  of  the  Indians. 

Approved: 

E.  C.  FiNNEYj  First  Assistant  Secretary. 


Authority  of  Officers 
IN  Indian  Service 


M-29669  March  16,  1938. 

The  Honorable, 

The  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary; 

My  opinion  has  been  requested  as  to  the  extent 
of  the  authority  of  the  Chief  Special  Officer,  the 
Special  Officers,  and  the  Deputy  Special  Officers  of 
the  Indian  Service  to  maintain  law  and  order 
among  Indians  and  on  Indian  Reservations. 

The  position  of  Chief  Special  Officer  was  estab- 
lished pursuant  to  the  following  appropriation 
provision  contained  in  the  act  of  March  1,  1907  (34 
Stat.  1017)  : 

"To  enable  the  Commissioner  of  Indian  Af- 
faiis,  under  the  direction  of  the  Secretary  of 
the  Interior,  to  take  action  to  suppress  the  traf- 
fic   in    intoxicating    liquors    among    Indians, 


$25,000  *  *  *  and  the  powers  conferred  by 
.Section  2140  of  the  Revised  Statutes  upon  In- 
dian agents  and  subagents,  and  commanding 
officers  of  military  posts,  are  hereby  conferred 
upon  the  special  agent  of  the  Indian  Bureau 
for  the  suppression  of  the  liquor  traffic  among 
Indians  and  in  the  Indian  country,  and  duly 
authorized  deputies  working  under  his  super- 
vision." 

Section  2140,  Revised  Statutes,  referred  to  in  the 
foregoing  provision,  concerns  the  prevention  of  the 
introduction  of  spirituous  liquors  into  the  Indian 
country.  With  one  exception  all  other  pertinent 
legislation  relating  to  the  Special  Officers  and  Dep- 
uties has  also  been  contained  in  appropriation 
items.  In  these  items  the  Special  Officers  and  Dep- 
uties originally  were  charged  with  the  duty  of 
suppressing  the  liquor  traffic  among  the  Indians 
and  in  recent  years  this  has  been  extended  to  the 
"suppression  of  the  traffic  in  intoxicating  liquors, 
marihuana,  and  deleterious  drugs  among  Indians." 

An  attempt  was  made  to  lump  the  appropria- 
tions for  Indian  courts,  Indian  police,  and  the 
suppression  of  liquor  traffic  into  one  item  and  to 
change  the  designation  to  "maintaining  law  and 
order  on  Indian  leservations"  in  the  appropriation 
act  for  the  fiscal  year  ending  June  30,  1938.  One 
of  the  purposes  of  this  proposal  was  to  obtain 
legislative  .sanction  for  the  extension  of  the  author- 
ity of  the  liquor  enforcement  officers.  This  at- 
tempt must  be  considered  to  have  failed  to  achieve 
this  purpose  inasmuch  as  the  designation  "pay  of 
employees  engaged  in  the  suppression  of  the  traffic 
in  intoxicating  liquors,  marihuana,  and  deleterious 
drugs  among  Indians"  was  present  in  the  appropria- 
tion act  as  passed  and  approved. 

It  appears,  therefore,  that  as  far  as  appropria- 
tion legislation  is  concerned  the  authority  and 
duties  of  the  Special  Officers  and  Deputies  are 
clearly  defined  and  limited  to  the  suppression  of  the 
liquor  and  drug  traffic  among  the  Indians. 

.Section  250,  Title  25,  United  States  Code,  pro- 
vides as  follows: 

"Poivers  of  chief  special  officer  and  deputies 
to  suppress  liquor  traffic.— The.  powers  confer- 
red by  section  504  of  Title  28  upon  marshals 
and  their  deputies  are  conferred  upon  the  chief 
special  officer  for  the  suppression  of  the  liquor 
traffic  among  Indians  and  duly  authorized  of- 
ficers working  under  his  supervision  whose  ap- 
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pointments  are  made  or  affirmed  by  the  Com- 
missioner of  Indian  Affairs  or  the  Secretary  of 
the  Interior.  " 

Section  504,  Title  28,  United  States  Code,  re- 
ferred to  in  the  foregoing  section,  provides: 

"The  marshals  and  their  deputies  shall  have, 
in  each  State,  the  same  powers,  in  executing 
the  laws  of  the  United  States,  as  the  sheriffs  and 
their  deputies  in  such  State  may  have,  by  law, 
in  executing  the  laws  thereof." 

It  is  my  opinion  that  section  250,  Title  28, 
United  States  Code,  merely  authorizes  the  use  by 
the  Special  Officers  and  Deputies  of  the  same  means 
of  enforcing  the  laws  they  are  charged  with  the 
duty  of  enforcing  as  may  be  employed  by  the 
United  States  marshals  and  deputies  in  enforcing 
the  laws  within  their  jurisdiction.  It  seems  clear 
that  no  additional  jurisdiction  with  regard  to  the 
enforcement  of  laws  of  the  United  States  was  con- 
ferred on  the  Special  Officers  and  Deputies  by  this 
section.  The  powers  it  confers  on  the  Special  Offi- 
cers and  Deputies  are  the  powers  conferred  on 
United  States  marshals  and  deputies  by  section  504, 
Title  28,  United  States  Code,  which  powers  are 
merely  powers  of  carrying  into  effect  the  pre- 
viously existing  duties  of  the  marshals.  Section  504, 
Title  28,  does  not  confer  on  marshals  and  their  dep- 
uties the  power  to  enforce  the  laws  of  the  United 
States.  They  possessed  that  power  prior  to  the 
enactment  of  this  provision.  What  section  504, 
Title  28,  does  confer  on  marshals  and  their  dep- 
uties is  authority  with  regard  to  the  methods  or 
means  of  carrying  into  effect  the  powers  of  enforce- 
ment which  they  already  possessed.  Since  the  power 
to  enforce  generally  the  laws  of  the  United  States 
is  not  conferred  on  the  marshals  and  their  deputies 
by  section  504,  Title  28,  this  power  is  not  conferred 
on  the  Special  Officers  and  Deputies  by  section  250, 
Title  25. 

The  correctness  of  the  foregoing  construction  is 
illustrated  by  the  inclusion  in  section  250,  Title 
25,  of  the  words  "for  the  suppression  of  the  liquor 
traffic  among  Indians"  after  the  words  "chief  special 
officer."  Thus,  by  the  very  authorizing  section,  the 
character  of  the  duties  of  the  Special  Officers  and 
Deputies  was  recognized  and  reaffirmed  by  Con- 
gress. Moreover,  the  United  States  Code  section 
heading,  while  not  conclusive  as  to  the  question, 
may  be  considered  in  interpreting  the  section  and 


this  limits  the  powers  conferred  by  the  section  to 
the  suppression  of  the  liquor  traffic.  It  appears  also 
that  Congress  in  appropriating  funds  each  year 
after  the  enactment  of  section  250,  Title  25,  for 
these  officers  and  designating  their  use  to  be  for 
the  suppression  of  the  liquor  and  drug  traffic  has 
indicated  its  views  as  to  the  effect  of  that  section. 

There  is  yet  another  persuasive  argument  in  sup- 
port of  the  correctness  of  the  adopted  construction 
of  the  statute  in  question.  Section  250,  Title  25, 
United  States  Code,  was  derived  from  a  proviso 
annexed  to  an  appropriation  for  the  suppression 
of  the  traffic  in  intoxicating  liquor  among  Indians 
in  the  act  of  August  24,  1912  (37  Stat.  518,  519)  . 
It  has  been  held  that  the  "natural  limitation  of  a 
proviso  is  to  those  things  that  have  been  previously 
mentioned"  (Hollcnder  v.  Magone,  149  U.S.  586, 
591)  ,  and  the  scope  of  a  proviso  is  generally  limited 
to  the  subject  matter  of  the  principal  clause. 
United  Slates  v.  Morroiu,  266  U.S.  531,  535.  Apply- 
ing the  foregoing  rules,  it  appears  that  the  proviso 
codified  as  section  250,  Title  25,  United  States  Code, 
shoidd  be  confined  to  the  suppression  of  the  liquor 
traffic  among  Indians  since  that  is  the  subject  mat- 
ter of  the  principal  clause  to  which  the  proviso 
was  annexed. 

It  is  my  opinion,  therefore,  that  the  authority  of 
the  Chief  Special  Officer,  the  Special  Officers,  and 
the  Deputy  Special  Officers  of  the  Indian  Service, 
as  such,  is  limited  to  the  suppression  of  the  traffic 
in  intoxicating  liquor,  marihuana,  and  deleterious 
drugs  among  Indians. 

Respectfully, 
Frederic  L.  Kirgis, 

Acting  Solicitor. 
Approved:    March   16,   1938. 
Oscar  L.  Chapman,  Assistant  Secretary. 


Federal,  and  State  Sales 
Taxes— Menominee  Indian  Mills 

57  I.D.  129  May  31,  1940. 

FtDiRAi,  AND  Stati:  Gasolini;  Salls  Taxes— Menominef. 
Indian  Mills— Purchase  and  Sale  of  Gasoline  for 
AND  BY  Mills— State  Toracco  Sales  Tax— Tobacco 
Sales  by  Menominee  Indian  Mills  Commlssary. 

Federal  and  State  gasoline  sales  taxes  (a)  do  not  apply 
to  sales  of  gasoline  to  the  Menominee  Indian  Mills 
for  use  in  the  operations  of  the  mills,  but  (b)  do 
apply  to  sales  of  gasoline  to  the  mills  for  resale 
through  the  commissary  of  the  mills  to  employees 
and   the  general   public. 
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The  State  tax  on  the  selling  of  tobacco  products  does 
not  apply  to  the  selling  of  such  products  by  the 
commissary  of  the  Menominee  Indian  Mills  to 
employees  and  the  general  public. 

Margold^  Solicitor: 

There  have  been  referred  to  me  for  an  opinion 
several  questions  raised  by  the  Indian  Office  con- 
cerning the  imposition  of  certain  Federal  and  State 
taxes  on  sales  made  to  and  by  the  Menominee  In- 
dian Mills  on  the  Menominee  Indian  Reservation 
in  Wisconsin.  The  taxes  in  question  are  (1)  the 
Federal  excise  tax  on  sales  of  gasoline,  levied  pur- 
suant to  section  617  of  Title  IV  of  the  Revenue  Act 
of  1932  establishing  manufacturers'  excise  taxes, 
which  appears  in  Title  26  of  the  United  States 
Code  following  section  1481,  and  as  chapter  29  of 
the  Internal  Revenue  Code  approved  February  10, 
1939  (53  Stat.  409)  ;  (2)  the  State  excise  tax  on 
the  sale  of  gasoline,  levied  under  chapter  78  of  the 
Wisconsin  Statutes  of  1937;  and  (3)  the  State  oc- 
cupational tax  on  the  sale  of  tobacco  products, 
levied  under  chapters  443  and  518  of  the  Laws  of 
Wisconsin,  1939. 

The  questions  concerning  these  taxes  may  be 
formulated  as  follows: 

1.  Are  the  Menominee  Indian  Mills  exempt 
from  the  Federal  excise  tax  on  sales  to  them  of 
gasoline  (a)  for  use  in  operation  of  the  mills, 
and  (b)  for  resale  to  employees  and  the  public 
through  the  commissary  maintained  by  the 
mills? 

2.  Are  the  Menominee  Indian  Mills  exempt 
from  the  State  excise  tax  on  sales  to  them  of 
gasoline  (a)  for  use  in  operation  of  the  mills, 
and  (b)  for  resale  to  employees  and  the  public 
through  the  commissary? 

3.  Are  the  mills  exempt  from  the  State  occu- 
pation tax  on  the  selling  of  tobacco  products 
in  the  case  of  sales  to  employees  and  the  public 
through  the  commissary? 

These  three  questions  raise  distinct  problems  and 
will  be  treated  in  order. 


I.  Application  of  the  Federal  Gasoline 
Sales  Tax 

Section  617  of  Title  IV  of  the  Revenue  Act  of 
1932  places  a  tax  on  gasoline  sold  by  any  producer 


or  importer,  but  section  620  (as  amended,  August 
30,  1935,  49  Stat.  1025)  exempts  sales  "for  the  ex- 
clusive use  of  the  United  States."  The  mechanics 
for  such  an  exemption  are  set  forth  in  section  621 
which  provides  for  a  credit  or  refund  to  the  pro- 
ducer for  taxes  paid  by  him  where  the  gasoline  was 
"resold  for  the  exclusive  use  of  the  United  States." 
Section  624  contains  the  only  reference  to  Indians. 
It  provides  that  no  tax  shall  be  imposed  under 
Title  IV  "on  any  article  of  native  Indian  handicraft 
manufactured  or  produced  by  Indians  on  Indian 
reservations,  or  in  Indian  schools,  or  by  Indians 
imder  the  jurisdiction  of  the  United  States  Gov- 
ernment in  Alaska."  However,  the  only  subjects 
taxed  by  Title  IV  which  could  have  relevance  to 
section  624  are  articles  made  of  fur  and  articles  of 
jewelry. 

The  regulations  established  by  the  Bureau  of  In- 
ternal Revenue  under  Title  IV  provide  for  an 
exemption  from  the  tax  of  gasoline  sold  "for  the 
exclusive  use  of  the  United  States  *  *  *"  (sec. 
314.24  of  Regulations  44,  under  ch.  29,  subch.  A 
of  the  Internal  Revenue  Code).  The  exemption  cer- 
tificate required  to  be  used  consists  of  a  certification 
by  an  officer  of  the  United  States  that  the  articles 
are  purchased  for  the  exclusive  use  of  the  desig- 
nated governmental  unit.  The  certificate  contains 
the  express  agreement  that  if  the  articles  purchased 
tax  free  vmder  the  certificate  are  used  otherwise 
than  for  the  exclusive  use  of  the  United  States  or 
are  sold  to  employees  or  others,  the  fact  will  be 
reported  by  the  officer  to  the  manufacturer  of  the 
article  covered  by  the  certificate. 

(a)    Purchases  of  gasoline  for  the  operation  of  the 
mills. 

Under  these  statutory  provisions  and  the  regula- 
tions, the  first  question  is  whether  sales  of  gasoline 
for  use  in  the  operations  of  the  Menominee  Indian 
Mills  are  sales  of  gasoline  "for  the  exclusive  use  of 
the  United  States."  The  answer  to  this  question  re- 
quires an  analysis  of  the  status  of  the  Menominee 
Mills  and  their  relationship  to  the  Federal  Govern- 
ment. 

The  Menominee  Indian  Mills  were  established 
under  the  act  of  March  28,  1908  (35  Stat.  51), 
which  authorized  the  Secretary  of  the  Interior  to 
cause  to  be  cut  and  sold  the  lumber  of  the  Meno- 
minee Reservation  and  to  cause  to  be  established 
sawmills  for  that  purpose.  All  proceeds  of  the  op- 
erations were  to  be  deposited  in  the  United  States 
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Treasury  for  the  benefit  of  the  Menominee  Tribe 
and  all  expenses  of  the  establishment  and  the  op- 
erations were  to  be  borne  from  the  Menommee 
tribal  funds  and  the  proceeds  of  the  operations. 
The  amendment  to  that  act  of  January  27,  1925  (43 
Stat.  793) ,  provided  that  the  mills  should  be  ex- 
empt from  the  requirements  of  sections  3709  and 
3744  of  the  Revised  Statutes,  regulating  the  making 
of  Government  piuxhases  and  contracts.  A  further 
significant  amendment  was  carried  in  the  act  of 
June  15,  1934  (48  Stat.  964),  which  required  all 
expenditures  in  the  operations  of  the  mills  to  re- 
ceive the  advance  review  and  approval  of  the  tribal 
council  or  its  authorized  committee. 

In  the  exercise  of  his  administrative  authority 
under  the  1908  act  the  Secretary  of  the  Interior  ap- 
points the  manager  and  all  the  office  personnel  of 
the  mills  and  has  delegated  to  the  manager  the 
employment  of  all  the  mill  workers,  who  are  hired 
on  a  day-to-day  or  month-to-month  basis.  Some  of 
the  office  personnel  are  civil  service  employees  and 
most  of  them  are  classified  luider  the  Classification 
Act.  All  employees  are  paid  from  tribal  funds.  The 
manager  is  responsible  to  the  Secretary  of  the  In- 
terior for  the  operations  of  the  mills  but  is  required 
to  keep  within  the  budget  approved  by  the  ad- 
visory board,  in  accordance  with  the  1934  amend- 
ment. Government  forms  are  used  in  the  disburse- 
ment and  accounting  of  the  fimds  of  the  mills. 
Government  regulations  followed,  and  the  accoimts 
audited  by  the  General  Accounting  Office,  in  the 
same  manner  as  in  the  case  of  Indian  Service  opera- 
tions generally. 

Since  the  Menominee  mills  have  represented  a 
peculiar  combination  of  tribal  and  Federal  activ- 
ities, they  have  been  the  subject  of  a  number  of 
rulings  by  various  administrative  agencies.  In  the 
first  year  of  their  operation,  the  Attorney  General 
held  that  the  Federal  law  providing  an  8-hour  day 
for  Federal  employees  did  not  apply  to  employees 
of  the  Menominee  mills.  He  described  the  mills  as 
"an  essentially  private  enterprise"  in  which  the 
United  States  had  invested  the  trust  property  of  its 
wards  for  the  benefit  of  those  wards;  also  as  a  co- 
operative enterprise  in  which  the  tribe  supplied  the 
capital,  the  raw  material  and  the  labor,  and  the 
United  States  supplied  the  management  (27  Atty. 
Gen.  139  (1909)). 

In  a  letter  dated  November  16,  1933,  to  the  Sec- 
retary of  the  Interior,  the  Comptroller  General 
held  that  the  Federal  Economy  Act  did  not  apply 
to  the  employees  of  the  mills.  An  analysis  of  the 


Interior  Department's  letter  referring  the  question 
to  the  Comptroller  General,  upon  which  his  reply 
was  based,  indicates  that  the  ruling  related  only  to 
the  "irregular  employees,"  meaning  the  employees 
hired  by  the  manager  and  not  the  supervisory  per- 
sonnel employed  by  the  Secretary  of  the  Interior. 
After  this  ruling,  the  supervisory  personnel  con- 
tinued subject  to  the  Federal  Economy  Act. 

A  related  ruling  was  made  by  the  Employees 
Compensation  Commission  on  September  18,  1936, 
to  the  effect  that  the  Federal  Employees  Compensa- 
tion Act  did  not  apply  to  the  "employees  of  the 
mill."  This  reversed  an  administrative  practice  of 
the  Commission  of  20  years'  standing.  It  does  not 
appear  whether  a  distinction  has  been  observed  in 
this  connection  between  the  supervisory  employees 
and  the  laborers  in  the  mill.  Congress  has,  however, 
restored  the  original  situation  and  confirmed  the 
Federal  aspect  of  the  mills  by  the  act  of  April  11, 
1940  (54  Stat.  105)  ,  which  specifically  defines  "em- 
ployees" of  the  United  States  as  including  the  em- 
ployees in  timber  operations  on  the  Menominee 
Reservation. 

The  most  recent  ruling  involves  the  application 
of  the  Wages  and  Hours  Act.  This  office,  in  the 
Solicitor's  Opinion  of  November  28,  1938  (M. 
29999)  ,  held  that,  until  otherwise  advised  by  the 
appropriate  administrative  agency,  the  Wages  and 
Hours  Act  should  be  considered  as  applying  to  the 
Menominee  mills  since  they  could  not  be  said  to  be 
exempted  under  the  exemption  of  the  "United 
States"  as  an  employer.  This  ruling  was  confirmed 
by  the  Administrator  of  the  Wages  and  Hours  Ad- 
ministration in  a  letter  to  this  Department  of  July 
10,  1939,  holding  that  the  Wages  and  Hours  Act 
was  deemed  to  apply  to  all  employees  of  the  mills 
except  those  employees  hired  by  the  Secretary  of  the 
Interior  and  performing  supervisory  functions. 

The  foregoing  administrative  decisions  lead  to 
the  conclusion  that  the  employees  of  the  Meno- 
minee mills,  at  least  the  nonsupervisory  employees, 
are  covered  by  Federal  laws  regulating  employment 
in  private  industry  and  are  not  covered  by  Federal 
laws  regulating  employment  in  the  Government 
itself  unless  clearly  intended.  This  conclusion  may 
be  the  logical  one  and  correct  in  law  and  policy 
but  still  not  determine  the  question  whether  gaso- 
line purchased  for  the  operations  of  the  mills  is 
exempt  as  for  the  use  of  the  Federal  Government. 
The  mills  must  be  recognized  as  having  a  dual  ca- 
pacity. On  the  one  hand  they  are  a  profit-making 
enterprise  for  the  particular  benefit  of  an  individ- 
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ual  tribe  and  on  the  other  hand  they  are  an  agency 
of  the  Federal  Government  through  which  the 
United  States  seeks  to  fulfill  its  obligation  of  ad- 
vancing its  Indian  wards.  One  aspect  of  the  enter- 
prise should  not  be  observed  to  the  exclusion  of  the 
other.  Neither  law  nor  logic  requires  adherence  to 
one  view  of  the  character  of  the  mills.  In  any  case 
involving  the  application  of  a  Federal  law  to  these 
mills,  the  question  is  one  of  finding  the  intent  of 
Congress  in  the  particidar  circumstance.  The  deter- 
mination of  this  question  is  the  function  primarily 
of  this  Department  and  such  other  administrative 
agencies  as  may  be  concerned  with  the  enforcement 
of  the  particular  law  in  question. 

In  this  instance,  it  is  my  opinion  that  the  aspect 
of  the  mills  as  a  Government  agency  predominates 
over  their  aspect  as  a  private  industry  and  that  the 
mills  are  exempt  from  the  Federal  tax  on  purchases 
for  their  operations  for  the  following  reasons: 

(1)  The  exemption  from  the  Federal  sales  tax  of 
gasoline  purchased  for  the  operations  of  the  mills 
has  been  accepted  thus  far  without  question  by  all 
the  administrative  agencies  concerned.  The  pur- 
chase of  gasoline  for  this  purpose  has  been  con 
stantly  referred  to  as  the  purchase  of  gasoline  for 
"governmental  operations."  The  practice  of  using 
exemption  certificates  for  such.-purchases  follows  the 
customary  Indian  Service  practice  in  Indian  Service 
operations,  whether  or  not  the  particular  opera- 
tions are  being  paid  for  from  tribal  funds.  The  pur- 
chasing is  carried  on  according  to  governmental 
regulations  and  with  the  use  of  Government  forms 
for  disbursement  and  accounting.  The  exemption 
of  the  mills  from  compliance  with  certain  statutes 
governing  the  execution  of  Government  contracts 
indicates  that  Congress  recognized  that  the  mills 
were  operated  as  a  Government  operation. 

(2)  The  management  and  supervision  of  the  mills 
is  clearly  an  Indian  Service  operation.  From  a  prac- 
tical viewpoint  it  would  not  be  possible  to  separate 
the  gasoline  consumed  in  supervisory  functions 
from  the  gasoline  consumed  for  strictly  productive 
purposes. 

(3)  A  tax  on  the  sale  of  gasoline  for  the  opera- 
tions of  the  mills  is  a  tax  on  the  operations  of  an 
agency  of  the  Government  and  is  not  a  tax  on  the 
income  to  any  Indians  resulting  from  such  opera- 
tions. The  case  of  Superintendent  of  the  Five  Civi- 
lized Tribes  v.  Commissioner  of  Internal  Revenue, 
295  U.S.  418,  holding  that  the  Federal  income  tax 
applied  to  the  income  of  Indians  received  from  in- 
vestment by  the  Government  of  the  Indians'  prop- 


erty, in  no  way  indorses  taxation  of  the  processes 
of  the  investment  of  such  property  by  the  Govern- 
ment. The  recent  Supreme  Court  cases  upholding 
Federal  and  State  income  taxes  on  the  employees 
of  each  other  (Helvering  v.  Gerhardt,  304  U.S. 
405;  Graves  v.  New  York;  306  U.S.  466),  distinguish 
a  tax  upon  the  income  of  employees  from  a  tax  on 
the  operations  of  the  Government  itself.  While 
these  cases  involve  the  relation  between  dual  sover- 
eignties, they  illustrate  a  distinction  useful  in  a  case 
such  as  this,  where  an  enterprise  has  the  dual  aspect 
of  a  Government  function  and  a  private  business. 

(4)  The  proceeds  from  the  operations  of  the  mills 
are  not  wholly  devoted  to  per  capita  payments  but 
large  sums  are  used  to  carry  on  Government  func- 
tions on  the  Menominee  Reservation  which  other- 
wise would  be  paid  for  from  Government  funds, 
particularly  the  operations  of  the  Keshena  Agency 
and  the  construction  of  such  buildings  as  quarters 
for  Government  employees,  a  hospital  and  jail. 
Federal  use  of  the  proceeds  of  the  operations  is 
significant  in  determining  the  application  to  the 
operation  of  a  Federal  Tax,  which  reduces  such 
proceeds,  although  it  might  not  have  such  weight 
in  determining  the  application  of  Federal  laws  reg- 
ulating the  method  of  operations. 

(5)  Even  if  the  Menoininee  mills  are  considered 
solely  as  a  private  tribal  enterprise,  it  is  doubtful 
whether  Congress  intended  that  the  Internal  Rev- 
enue Act  of  1932  should  apply  to  gasoline  pur- 
chased for  tribal  enterprises.  The  time-honored 
principle  that  general  laws  of  Congress  should  not 
be  so  construed  as  to  apply  to  Indians,  if  such  ap- 
plication would  adversely  affect  them  (McCandless 
V.  United  States,  25  F.  (2d)  71  (CCA.  3,  1928), 
has  been  so  far  modified  as  to  permit  the  applica- 
tion of  the  general  Federal  income  tax  law  to  the 
income  of  individual  Indians  (Superintendent  of 
the  Five  Civilized  Tribes  v.  Commissioner  of  In- 
ternal Revenue,  supra).  However,  it  has  not  yet 
been  modified  by  the  courts  to  apply  general  tax 
laws  to  the  tribes  and  to  tribal  enterprises.  This 
was  pointed  out  in  my  opinion  of  June  30,   1937 

(M.  29156),  holding  that  the  taxes  imposed  by  the 
Social  Security  Act  upon  employers  did  not  apply 
to  Indian  tribes  operating  enterprises  under  a  trust 
agreement  with  the  Government  for  the  handling 
of  Indian  rehabilitation  funds.  This  opinion,  how- 
ever, does  not  answer  the  present  question  since  in 
that  case  the  exemption  provided  by  the  statute  in 
favor  of  the  Government  was  broad  enough  to  in- 
clude agencies  and  instrumentalities  of  the  Gov- 
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ernment.  Until  a  court  has  required  the  application 
of  such  general  tax  laws  to  Indian  tribes  or  clearly 
indicated  their  application,  this  Department  should 
refrain,  I  believe,  from  enunciating  such  a  legal 
conclusion. 

(6)  In  considering  the  application  of  general  Fed- 
eral laws  to  Indian  tribes  and  tribal  enterprises,  I 
believe  it  is  reasonable  and  essential  for  a  distinc- 
tion to  be  made  between  Federal  laws  providing  for 
the  regulation  of  interstate  commerce  and  Federal 
laws  providing  solely  for  the  raising  of  revenue.  In 
the  case  of  the  regulation  of  interstate  commerce, 
it  is  important  for  the  act  to  reach  all  industries 
producing  goods  which  flow  in  interstate  commerce. 
For  that  reason,  it  may  be  said  that  tribal  enter- 
prises with  interstate  operations  come  within  the 
policy  of  such  Federal  regulation.  With  that  con- 
sideration in  mind,  I  held  in  my  opinion  of  Novem- 
ber 28,  1938  (M.  29999),  that  the  Wages  and  Hours 
Act  should  be  considered  as  applying  to  the  Meno- 
minee Indian  Mills.  In  implied  recognition  of  this 
policy  the  Menominee  mills  operated  under  the 
National  Industrial  Recovery  Act  and  joined  with 
other  lumber  enterprises  in  the  lumber  code.  The 
same  considerations  do  not,  however,  apply  to  gen- 
eral Federal  laws  for  the  raising  of  revenue.  The 
exemption  of  tribal  enterprises  from  such  acts 
would  not  be  an  obstacle  to  the  effectuation  of  the 
purposes  of  the  act.  On  the  other  hand,  the  ap- 
plication of  such  acts  would  have  a  detrimental 
efl'ect  upon  the  operations  of  the  tribal  enterprise 
and  this  would  be  inconsistent  with  the  purpose  of 
Congress  to  foster  and  protect  such  tribal  enter- 
prises and  the  tribal  funds  used  in  the  furtherance 
of  such  enterprises. 

In  this  connection,  the  inclusion  in  Title  IV  of 
the  1932  Revenue  Act  of  an  express  exemption  of 
Indian  handicrafts  indicates  an  intent,  not  com- 
pletely expressed,  not  to  have  the  act  afl'ect  Indian 
enterprises. 

(7)  An  opinion  upholding  the  exemption  from 
the  Federal  sales  tax  of  purchases  of  gasoline  for 
the  operation  of  these  mills  would  follow  the  re- 
peated decisions  of  this  Department  holding  various 
tribal  enterprises  established,  managed,  and  super- 
vised by  the  United  States  as  part  of  its  program 
for  Indian  welfare  not  subject  to  this  Federal  tax. 
In  a  letter  to  the  Superintendent  of  the  Great 
Lakes  Indian  Agency,  approved  in  the  Department 
June  21,  1938,  he  was  informed  that  purchases  of 
gasoline  for  the  sawmill  established  by  the  Lac  du 
Flambeau  Tribe  under  a  rehabilitation  loan  could 


be  made  with  exemption  certificates  exempting  the 
purchase  from  this  Federal  sales  tax.  Again,  in  my 
memoranda  to  the  Commissioner  of  Indian  Affairs 
of  December  3,  1938,  and  June  21,  1939,  I  held 
that  such  exemption  certificates  and  Government 
license  tags  could  be  used  in  connection  with  the 
operations  of  the  corporate  hay  enterprise  carried 
on  by  the  Chippewa  Cree  Tribe  with  revolving 
loan  funds.  I  see  no  fundamental  distinction  be- 
tween these  tribal  enterprises  and  the  Menominee 
Indian  Mills,  and  no  reason  which  induces  me  to 
change  the  ruling  in  connection  with  these  other 
tribal  enterprises,  at  least  until  so  advised  by  the 
Buieau  of  Internal  Revenue.  Whether  or  not  this 
Department  should  take  the  initiative  in  presenting 
the  question  to  that  Bureau  is  an  administrative 
question  primarily  for  the  consideration  of  the  In- 
dian Office. 

There  remains  the  question  whether  this  conclu- 
sion should  be  changed  in  view  of  the  recent  case 
of  United  States  v.  Algoma  Lumber  Co.,  305  U.S. 
415.  That  case  was  a  suit  by  the  lumber  company 
in  the  Court  of  Claims  to  recover  from  the  United 
States  for  overpayment  made  under  a  contract  for 
the  cutting  of  timber  on  the  Klamath  Indian  Reser- 
vation. The  contract  had  been  executed  by  the  Su- 
perintendent under  the  authority  given  to  the  In- 
terior Department  to  provide  for  the  sale  of  Indian 
timber  under  departmental  regulations.  The  precise 
question  in  the  case  was  whether  the  contract  was 
a  contract  of  the  Government  within  the  jurisdic- 
tion of  the  Court  of  Claims  over  contracts  "with 
the  Government  of  the  United  States"  (28 
U.  S.  C.  A.  sec.  250).  The  court  held  that  the  con- 
tract was  not  a  contract  of  the  United  States  but 
one  made  through  an  agency  of  the  Government  on 
behalf  of  the  Indians,  adding  that  the  exercise  by 
Congress  of  its  power  to  manage  and  dispose  of 
Indian  propery  did  not  necessarily  involve  an  as- 
siuiiption  by  the  Government  of  contractual  ob- 
ligations. This  holding  was  undoubtedly  neces- 
sitated by  the  fact  that  the  payments  made  under 
the  contract  were  made  for  the  benefit  of  the  tribe 
and  deposited  in  tribal  funds.  It  recognizes,  rather 
than  denies,  the  fact  that  the  management  of  the 
tribal  timber  was  a  Government  operation.  While 
a  party  to  an  Indian  timber  contract  may  not  re- 
cover from  the  United  States  itself  for  money  paid 
for  the  benefit  of  the  Indians,  in  the  contrary  situa- 
tion the  United  States  may  sue  to  recover  on  a 
breach  of  such  a  timber  contract  from  the  party  to 
the  contract  for  money  due  to  the  Indians  (United 


2084 


Department  of  the  Interior 


States  V.  Harris,  100  F.  (2d)  268  (C.  C.  A.  9,  1939). 
The  interest  of  the  United  States  in  contracts  made 
in  carrying  on  tribal  timber  operations  is  suffi- 
ciently great,  in  my  opinion,  to  protect  a  purchase 
made  in  such  operations  through  the  agency  of 
the  Government  from  the  tax  here  in  question. 

(b)    Purchases  of  gasoline  for  resale  to  employees 
and  the  general  public. 

Where  the  Menominee  Indian  Mills  purchase 
gasoline  under  an  exemption  certificate,  such  cer- 
tificate may  not  cover  gasoline  which  is  purchased 
for  resale  through  the  commissary  to  employees  and 
the  general  public.  This  is  established  beyond 
doubt  by  the  language  of  Title  IV  of  the  Internal 
Revenue  Act  of  1932,  by  the  provisions  of  the  reg- 
ulations of  the  Internal  Revenue  Bureau  and  by 
the  wording  of  the  exemption  certificate  itself.  The 
fact  that  some  of  the  employees  to  whom  the  gaso- 
line may  be  resold  are  Indians  is  immaterial  in  the 
question  of  the  application  of  a  Federal  tax.  As  pre- 
viously pointed  ovU,  individual  Indians  are  not 
exempt  from  Federal  taxation  simply  because  they 
are  Indians  or  wards  of  the  Federal  Government 
(Superintendent  of  the  Five  Civilized  Tribes  v. 
Commissioner  of  Internal  Revenue,  supra)  .  Simi- 
larly, the  fact  that  the  gasoline  may  be  resold 
within  the  Indian  Reservation  is  immaterial  in 
considering  the  application  of  a  Federal,  as  distinct 
from  a  State,  tax.  Under  the  statute  and  regula- 
tions, the  mills  are  responsible  for  the  payment  of 
the  Federal  tax  on  so  much  of  the  gasoline  pur- 
chased as  is  used  for  resale  to  private  persons. 

II.  Application  of  the  State  Gasoline 
Sales  Tax 

The  Wisconsin  statute  in  question  (ch.  78;  Wis- 
consin Statutes  1937),  places  an  excise  or  license  tax 
on  all  motor  fuel  sold,  used  and  distributed  in  the 
State,  with  the  exception  of  fuel  sold  to  the  United 
States  or  any  of  its  agencies  except  "as  permitted  by 
the  Constitution  or  laws  of  the  United  States."  The 
tax  is  enforced  through  a  system  of  licenses  on 
wholesalers  who  are  responsible  for  the  payment 
of  the  tax  to  the  State. 

The  application  of  this  act  to  purchases  by  the 
Menominee  Indian  Mills  should  be  considered  in 
the  light  of  the  act  of  Congress  of  June  16,  1936 
(49  Stat.  1521,  23  U.S.C.A.,  sec.  55a).  Because  of 
the  importance  of  this  act  it  is  quoted  in  full: 


(a)  All  taxes  levied  by  any  State,  Territory 
or  the  District  of  Columbia  upon  sales  of  gaso- 
line and  other  motor  vehicle  fuels  may  be 
levied,  in  the  same  manner  and  to  the  same  ex- 
tent, upon  such  fuels  when  sold  by  or  through 
post  exchanges,  ship  stores,  ship  service  stores, 
commissaries,  filling  stations,  licensed  traders, 
and  other  similar  agencies,  located  on  United 
States  military  or  other  reservations,  when  such 
fuels  are  not  for  the  exclusive  use  of  the  United 
States.  Such  taxes,  so  levied  shall  be  paid  to  the 
proper  taxing  authorities  of  the  State,  Terri- 
tory or  the  District  of  Columbia,  within  whose 
borders  the  reservation  affected  may  be  located. 

(b)  The  officer  in  charge  of  such  reservation 
shall,  on  or  before  the  fifteenth  day  of  each 
month,  submit  a  written  statement  to  the 
proper  taxing  authorities  of  the  State,  Terri- 
tory or  the  District  of  Columbia  within  whose 
borders  the  reservation  is  located,  showing  the 
amount  of  such  motor  fuel  not  sold  for  the  ex- 
clusive use  of  the  United  States  during  the 
preceding  month. 

(a)  Purchases    of    gasoline    for    the    operation    of 
the  mills. 

The  State  tax  on  the  pvnchase  of  gasoline  does 
not,  in  my  opinion,  apply  to  purchases  of  gasoline 
by  the  Menominee  Indian  Mills  for  their  own  op- 
erations. This  conclusion  is  reached  in  the  light  of 
the  following  considerations: 

(/)  The  State  statute  expressly  exempts  sales  to 
"agencies"  of  the  United  States.  In  view  of  the  dis- 
cussion in  relation  to  Question  1,  and  the  frequent 
holding  by  this  office  that  Indian  tribes  carrying  on 
enterprises  under  the  management  of  the  United 
States  are  Federal  agencies,  the  Menominee  Indian 
Mills  would  come  within  the  exemption  accorded 
by  the  State  statute. 

(2)  Regardless,  however,  of  the  wording  of  the 
State  statute,  it  is  recognized  that  a  State  cannot 
tax  the  operations  of  a  Federal  agency.  The  tax  in 
question  would  impose  a  direct  burden  on  the  op- 
erations of  the  agency.  It  is  not  remote  in  its  effect 
on  the  agency,  as  has  been  found  in  the  case  of  in- 
come taxes  placed  upon  employees  of  an  agency 
(Helvering  v.  Gerhardt,  supra)  .  These  legal  prop- 
ositions have  been  the  basis  for  several  holdings 
by  the  Department  that  State  gasoline  taxes  need 
not  be  paid  in  connection  with  purchases  of  gaso- 
line for  tribal  enterprises    (letter  to  the  Superin- 
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tendent  of  the  Great  Lakes  Agency  approved  by 
the  Department  June  21,  1938;  departmental  tele- 
gram to  the  Navajo  Agency  of  August  1,  1938; 
memoranda  to  the  Commissioner  of  Indian  Affairs 
from  the  Solicitor,  of  December  3,  1938  and  June 
21,  1939). 

(3)  The  Act  of  Congress  of  June  16,  1936,  above 
quoted,  does  not  change  this  conclusion  since,  in 
the  first  place,  it  applies  only  to  gasoline  sold 
through  commissaries  and  like  agencies  on  the  res- 
ervation. It  does  not  appear  that  the  gasoline  pur- 
chased from  ^wholesalers  and  dealers  for  the  opera- 
tions of  the  mills  is  sold  to  the  mills  through  the 
commissary  or  any  like  agency  on  the  Menominee 
Reservation.  In  the  second  place,  even  if  such  gaso- 
line were  sold  to  the  mills  on  the  reservation,  the 
gasoline  purchased  for  the  operations  of  the  mills 
would  come  within  the  exception  in  the  Federal 
act  for  gasoline  sold  "for  the  exclusive  use  of  the 
United  States."  If  my  conclusion  is  correct  under 
Question  1  (a),  supra,  it  has  equal  application  in 
this  instance  as  the  exemption  clause  in  this  1936 
statute  is  identical  with  that  appearing  in  the  1932 
Revenue  Act,  as  amended. 

(4)  This  conclusion  seems  to  be  in  accord  with 
the  construction  of  the  statute  made  by  the  State 
authorities  since  the  State  does  not  claim  taxes  for 
gasoline  purchased  for  the  operations  of  the  mills. 
Its  claim  is  related  solely  to  gasoline  resold  by  the 
mills  through  the  commissary  to  private  persons. 

(b)  Purchase  of  gasoline  for  resale  through  the 
commissary  to  private  persons. 

In  the  absence  of  the  Federal  statute  above 
quoted,  it  would  be  my  opinion  that  the  State  tax 
would  not  apply  to  sales  made  by  a  Federal  agency 
or  a  tribal  enterprise  on  an  Indian  reservation.  My 
reasons  for  this  conclusion  appear  more  fully  in 
my  response  to  Question  III.  The  principal  reason 
is,  however,  that  the  State  could  not  enforce  such 
a  tax  against  such  an  agency  or  enterprise  since 
neither  is  subject  to  license  or  revocation  of  license 
by  the  State.  The  statute  clearly  subjects  the  sales 
made  through  the  Government  agencies  specified  to 
State  gasoline  sales  taxes  and  provides  the  method 
by  which  such  taxes  shall  be  collected.  It  is  not 
clear,  however,  whether  the  Government  agencies 
specified  are  intended  to  include  such  a  Federal 
agency  as  the  Menominee  tribal  enterprise  and 
whether  the  reference  to  reservations  includes  In- 
dian reservations. 


The  legislative  history  of  the  statute  supplies 
three  indications  that  the  words  "United  States 
military  or  other  reservations"  were  meant  to  in- 
clude Indian  reservations.  (1)  The  statute  in  ques- 
tion was  introduced  as  an  amendment  to  the  Fed- 
eral Aid  Highway  Act  of  1936  and  the  brief  discus- 
sion surrounding  it  indicates  that  it  was  intended 
to  permit  the  application  of  local  sales  taxes  wher- 
ever they  were  not  then  collected  because  the  sales 
were  made  on  a  reservation  (Cong.  Rec.  Vol.  80, 
part  6,  p.  6913;  part  8,  p.  8701).  (2)  In  the  same 
statute,  there  was  a  section  devoted  to  roadways  on 
Indian  reservations  indicating  that  attention  was 
called  in  the  consideration  of  the  act  to  Indian 
reservations.  (3)  Moreover,  when  the  amendment  in 
question  was  introduced,  the  agencies  enumerated 
did  not  include  licensed  traders  and  filling  stations. 
The  addition  of  these  agencies  by  the  conference 
committee  indicates  an  intent  to  broaden  the  ap- 
plication of  the  statute,  and  the  reference  to  "li- 
censed traders"  is  particularly  suggestive  of  Indian 
reservations.  These  indications,  while  slight,  are 
sufficient  to  give  ground  for  considering  the  broad 
language  of  the  statute  as  including  Indian  reserva- 
tions. 

The  language  of  the  statute  and  the  relevant 
legislative  history  I  have  reviewed  distinguish  this 
situation  from  that  discussed  in  my  memorandum 
for  the  Assistant  Secretary  of  October  20,  1936,  in 
which  I  held  that  the  act  of  June  25,  1936  (49  Stat. 
1938),  extending  State  workmen's  compensation 
laws  over  "lands  and  premises  owned  or  held  by 
the  United  States"  did  not  extend  Wisconsin's 
workmen's  compensation  laws  over  the  Menominee 
Indian  Reservation,  and,  in  particular,  over  the 
Menominee  Indian  Mills.  In  that  case  I  found  that 
the  language  of  the  statute  "given  its  ordinary 
meaning  seems  to  embrace  lands  and  property 
owned  absolutely  by  the  United  States  to  the  exclu- 
sion of  other  lands  such  as  Indian  reservations,  the 
full  beneficial  ownership  of  which  is  in  the  Indian 
tribes  *  *  *."  The  statute  now  in  question  signifi- 
cantly refers  to  reservations  rather  than  to  land 
ownership.  Moreover,  the  argument  and  policy  in 
the  two  cases  lead  to  opposite  conclusions  in  respect 
to  the  application  of  the  statute  to  the  Menominee 
mills. 

Finally,  I  believe  that  the  designation  in  the 
statiue  of  the  agencies  embraced  by  its  terms  must 
be  interpreted  to  include  such  an  agency  as  the 
Menominee  Indian  Mills.  The  statute  uses  the 
term  "commissary"  and  it  is  the  commissary  of  the 
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mills  which  makes  the  resales.  Secondly,  the  mills 
cannot  claim  exemption  from  Federal  and  State 
taxes  as  a  Federal  agency  and  then  claim  not  to 
have  sufficient  character  as  a  Federal  agency  to  be 
covered  by  the  intent  of  this  statute. 

While  I  am  of  the  opinion,  therefore,  that  the  act 
of  June  16,  1936,  subjects  to  the  State  gasoline  tax 
sales  made  through  the  commissary  to  private  per- 
sons, there  remains  the  question  whether  the  stat- 
ute also  removes  the  immunity  from  such  taxes  of 
Indians  making  pinchases  on  Indian  reservations. 
In  my  memorandum  for  the  Commissioner  of  In- 
dian Affairs  of  February  4,  1938,  and  my  Opinion 
of  May  8,  1940  (57  I.  D.  124)  I  held  that  State 
sales  taxes  did  not  iipply  to  pinchases  from  or  by 
Indians  on  Indian  reservations.  Although  the  im- 
miniity  of  purchases  from  an  Indian  commissary 
might  be  removed  by  the  Federal  statute,  purchases 
made  by  the  Indians  on  the  reservation  might 
nevertheless  be  exempt.  However,  I  think  that  this 
would  not  be  the  proper  conclusion  in  view  of  the 
purpose  of  the  statute  to  permit  State  taxes  of  all 
sales  on  reservations  not  previously  subjected  to 
such  taxes,  and  of  the  wording  of  the  statute,  per- 
mitting taxes  to  be  levied  "in  the  same  manner  and 
to  the  same  extent"  as  upon  sales  outside  the  reser- 
vation. Indians  making  purchases  of  gasoline  out- 
side the  reservation  must  pay  the  sales  tax  in  the 
same  manner  as  other  persons. 

III.  Application  of  State  Sales  Tax  on 
Tobacco  Products 

The  Wisconsin  laws  of  1939  (chs.  433,  518)  place 
an  occupational  tax  on  the  sale  or  other  disposition 
of  tobacco  products  except  in  the  case  of  sales  "for 
shipment  in  interstate  or  foreign  commerce."  Man- 
ufacturers and  wholesalers  are  required  to  pay  the 
tax  by  pmchasing  and  affixing  State  stamps  on  the 
tobacco  products.  The  statute  makes  it  unlawful  for 
other  than  registered  salesmen  to  sell  tobacco  prod- 
ucts in  the  State  or  to  purchase  such  products  from 
other  than  licensed  wholesalers.  Under  this  law  the 
authorities  claim  from  the  Menominee  Indian  Mills 
several  hundred  dollars  in  taxes  based  on  the  in- 
ventory of  tobacco  products  on  hand  in  the  mills 
commissary  as  of  the  date  of  the  passage  of  the  act. 

The  Menominee  Indian  Mills  are  not  liable,  in 
my  opinion,  for  the  payment  of  this  tax  for  the  fol- 
lowing reasons: 

(1)  The  application  of  this  tax  to  the  mills  would 
constitute  State  regulation  and  taxation  of  a  Fed- 


eral agency  in  violation  of  the  United  States  Con- 
stitution. The  tax  coidd  not  be  enforced  without 
State  interference  with  the  operations  of  the  mills, 
as  the  procedure  for  enforcement  of  the  State  act 
through  licenses,  arrests  and  penalties  clearly  in- 
dicates. The  act  of  Congress  of  June  16,  1936,  per- 
mitting the  collection  of  State  gasoline  sales  taxes 
on  Government  reservations  from  Government 
agencies  is  sufficient  illustration  of  the  fact  that 
such  taxes  are  not  collectible  in  the  absence  of  con- 
gressional permission. 

(2)  The  application  of  this  tax  to  the  Meno- 
minee Indian  Mills  would  constitute  a  regulation 
of  trade  with  the  Indians  which  is  beyond  the 
power  of  the  State.  Commerce  with  Indian  tribes 
might  have  been  included  in  the  exceptions  pro- 
vided in  the  State  law  along  with  the  exception  of 
sales  in  interstate  and  foreign  commerce,  since  all 
three  such  types  of  commerce  are  placed  by  the 
Constitution  under  the  regulatory  power  of  Con- 
gress. In  my  memorandum  of  February  4,  1938, 
supra,  holding  that  State  sales  taxes  did  not  apply 
to  purchases  made  by  or  from  Indians  on  Indian 
reservations,  I  referred  to  the  fact  that  it  was  well 
established  that  Indians  are  not  amenable  to  State 
laws  while  on  their  reservations  unless  expressly 
subjected  to  those  laws  by  Congress.  The  Kansas 
Indians,  5  Wall.  737,  755,  756;  United  States  v. 
Kagama,  118  U.S.  375;  United  States  v.  Rickert,  188 
U.S.  432;  United  States  v.  Quiver,  241  U.S.  602; 
United  States  v.  Hamilton,  233  Fed.  685;  In  re 
Blackbird,  109  Fed.  139;  In  re  Lincoln,  129  Fed. 
247;  State  v.  Rufus,  237  N.W.  67. 

Congress  has  not  only  not  subjected  the  Indians 
to  taxes  in  this  case  but  has  exercised  its  authority 
by  granting  to  the  Commissioner  of  Indian  Affairs 
"the  sole  power  and  authority"  to  regulate  trade 
with  the  Indians  and  to  specify  the  prices  at  which 
goods  shall  be  sold  to  the  Indians  (25  U.  S.  C.  A., 
sec.  261).  A  sales  tax  placed  upon  sales  by  Indian 
enterprises  or  to  Indians  on  the  reservation  or  on 
the  business  of  making  such  sales  would  be  an  in- 
terference with  the  regulation  of  trade  and  prices 
by  the  Commissioner.  The  question  whether  In- 
dians shoidd  pay  State  sales  taxes  is  a  political 
question  for  the  ultimate  determination  of  Con- 
gress. 

The  conclusions  reached  in  response  to  the  fore- 
going question  may  be  summarized  as  follows: 

1.  The  Menominee  Indian  Mills  are  liable  for 
Federal  and  State  sales  taxes  on  gasoline  sold  to 
employees  and  the  public  through  the  commissary 
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operated  by  the  mills.  The  liability  of  the  mills  for 
the  State  tax  in  this  instance  is  due  to  an  act  of 
Congress. 

2.  The  Menominee  Indian  Mills  are  not  liable 
for  the  Federal  or  State  sales  tax  on  gasoline  pur- 
chased for  the  operations  of  the  mills. 

3.  The  Menominee  Indian  Mills  are  not  liable 
for  the  State  tax  placed  on  tobacco  products,  where 
tobacco  products  are  sold  through  the  commissary 
of  the  mills,  whether  the  products  are  sold  to  In- 
dians or  to  other  persons. 

Approved: 

Oscar  L.  Chapman,  Assistant  Secretary. 


Effect  of  County  Zoning 

Ordinances  on  Land 

Acquired  in  Trust  for  Indians 

58  I.D.  52  August  8,  1942. 

Zoning  Ordinances— Indian  Lands— Exemption  of  Indian 
Lands  From  Local  Ordinance. 

Zoning  is  a  proper  exercise  of  the  police  power  of  a 
municipality,  county  or  State.  The  courts  have  uni- 
formly held  that  the  United  States  may  perform  its 
functions  without  conforming  to  State,  county  or 
municipal  police  regulations.  Land  acquired  by  the 
United  States  in  trust  for  Indians  is,  in  effect,  land 
of  the  United  States.  Zoning  ordinances  do  not  affect 
such  lands. 

CoHEN^  Acting  Solicitor: 

In  accordance  with  the  request  from  the  Office  of 
Indian  Affairs  an  examination  has  been  made  of 
the  title  data  relating  to  1.75  acres  of  land,  more 
or  less.  Tract  No.  28,  Cloquet  and  Sawyer  Tribal 
Funds  project  in  Carlton  County,  Minnesota. 

Carlton  County,  Minnesota,  passed  a  zoning  or- 
dinance approved  May  7,  1940  (entry  23  of  the 
abstract),  which  provides  that  no  building  or  struc- 
ture shall  be  erected,  occupied  or  used  by  any  per- 
son or  persons  as  an  established  home  or  with  in- 
tent to  establish  a  home  therein  in  any  restricted 
district  unless  such  home  is  necessary  for  use  and 
is  used  solely  in  connection  with  a  mine,  quarry, 
gravel  pit,  hydro  dam,  private  dam,  flowage  area, 
transmission  line  or  substation. 

The  Land  Field  Agent  reports  it  is  not  antici- 
pated that  the  land  under  consideration  will  be 
used  as  home  sites;  however,  since  at  some  future 
date,  the  Indian  Office  might  desire  to  use  the  land 


for  home  sites,  the  question  arises  as  to  whether 
this  zoning  ordinance  affects  the  land  under  con- 
sideration after  its  acquisition  by  the  United  States. 
The  lands  proposed  for  purchase  by  the  United 
States  are  affected  by  this  ordinance.  Zoning  is  a 
proper  exercise  of  the  police  power  of  a  municipal- 
ity, county  or  State.  Pearsall  v.  Great  Northern 
Railway  Co.,  161  U.S.  646. 

The  courts  have  uniformly  held  that  the  United 
States  may  perform  its  function  without  conform- 
ing to  the  police  regulations  of  a  State,  and  that 
when  the  exercise  of  the  State  police  power  inter- 
feres with  the  performance  of  a  proper  govern- 
mental function  of  the  United  States,  the  State 
police  power  must  give  way.  James  Steivart  and 
Co.,  Inc.  V.  Sadrakula,  309  U.S.  94;  Oklahoma  City 
V.  Sanders,  94  F.  (2d)  323;  James  v.  Dravo  Con- 
tracting Co.,  302  U.S.  134.  One  of  the  leading  cases 
on  this  subject  is  Arizona  v.  California,  283  U.S. 
423,  51  Sup.  Ct.  522.  The  United  States  constructed 
a  dam.  Certain  State  regulations  required  a  submis- 
sion of  plans  and  specifications  for  the  building  of 
dams  to  the  State  engineer  for  approval.  The  Sec- 
retary of  the  Interior  did  not  comply  with  these 
State  regulations.  In  passing  upon  this  point  the 
court  .said: 

If  Congress  has  power  to  authorize  the  con- 
struction of  the  dam  and  reservoir  Wilbur  is 
under  no  obligation  to  submit  the  plans  and 
specifications  to  the  State  engineer  for  ap- 
proval. 

The  court  cited  Johnson  v.  Maryland,  254  U.S.  51, 
41  Sup.  Ct.  16;  and  Hunt  v.  United  States,  278 
U.S.  96,  49  Sup.  Ct.  38,  in  support  of  this  funda- 
mental principle. 

In  Oklahoma  City  v.  Sanders,  94  F.  (2d)  323,  the' 
Circuit  Court  of  Appeals  held  that  municipal  or- 
dinances relating  to  licenses,  bonds  and  inspections 
do  not  apply  to  a  contractor  building  a  low-cost 
housing  project  for  the  United  States  on  land 
owned  by  the  United  States  within  the  State  of 
Oklahoma. 

For  a  discussion  of  the  conflict  of  the  police 
power  of  the  State  with  the  interests  of  the  Federal 
Government  see  Note  in  7  Tex.  L.  Rev.  471.  The 
case  of  Hunt  v.  United  States,  supra,  is  reviewed 
in  this  Note.  The  facts  in  this  case  were  that  deer 
became  so  plentiful  in  the  Kaibab  National  Forest 
that  they  overbrowsed  upon  and  killed  valuable 
young  trees.  The  district  forester  acting  under  an 
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order  of  the  Secretary  of  Agriculture  killed  large 
numbers  of  the  deer  and  shipped  them  out  of  the 
forest.  This  action  was  necessary  to  protect  the 
forest.  State  officers  acting  under  a  game  law  of  the 
State  of  Arizona  sought  to  prevent  the  execution 
of  the  order  and  the  United  States  brought  suit  for 
an  injunction  to  restrain  the  officers  from  interfer- 
ing with  the  district  forester.  It  was  held  that  the 
injunction  should  issue  and  that  in  case  of  a  con- 
flict between  the  police  power  of  the  State  and  the 
interests  of  the  Federal  Government,  the  latter 
should  prevail.  See  also  McCulloch  v.  Maiyland,  4 
Wheat.  316;  Utah  Power  &  Light  Company  v. 
United  States,  243  U.S.  389;  and  Panhandle  Oil 
Co.  V.  Mississippi,  277  U.S.  218. 

In  United  States  v.  -f ,450.72  acres  of  land,  Clear- 
water County,  State  of  Minnesota,  27  F.  Supp.  167, 
the  court  had  before  it  the  question  of  the  right  of 
the  United  States  to  condemn  land  owned  by  the 
State  and  dedicated  to  a  public  use.  The  State  of 
Minnesota  had  set  the  land  apart  as  a  hunting 
preserve.  The  United  States  desired  to  acquire  the 
land  for  the  Indians  as  a  wild  rice  reserve.  The 
United  States  attempted  first  to  purchase  the  land 
from  the  State,  and  being  unable  to  do  so,  filed 
petition  to  condemn  the  land.  The  court  held  that: 

If  the  public  use  of  both  sovereigns  is  mainly 
directed  to  the  aid  and  assistance  of  the  In- 
dians, the  Federal  Government  has  the  exclu- 
sive duty  to  look  after  its  wards  and  in  carrying 
out  this  Federal  power,  it  cannot  be  restricted 
by  the  State. 

The  United  States  is  authorized  to  acquire  the 
lands  in  question  in  trust  for  the  Indians.  Such  land 
is  in  effect  land  of  the  United  States.  United  States 
V.  Rickert,  188  U.S.  432.  The  State  or  county  in  the 
exercise  of  its  police  power  may  not  interfere  by 
zoning  ordinance  or  other  wise  with  any  use  of  this 
land  by  the  sovereign,  so  long  as  the  use  thereof  is 
authorized  by  the  laws  of  the  United  States. 

Approved: 

Oscar  L.  Chapman,  Assistant  Secretary. 


Rights-of-Way  across 
Tribal  and  Allotted  Land 
—Flathead  Reservation 
M-31156  January  27,  1943. 

The  Honorable, 
The  Secretary  of  the  Interior. 


My  dear  Mr.  Secretary: 

You  have  requested  my  opinion  as  to  whether 
the  Department  may  construct  ditches  and  canals 
across  the  tribal  lands  of  the  Indians  located  on  the 
Flathead  Reservation,  Montana,  by  reason  of  a 
provision  contained  in  the  act  of  August  30,  1890 
(26  Stat.  391,  43  U.S.C.  sec.  945).  This  provision 
in  its  code  form  reads: 

"In  all  patents  for  lands  taken  up  after 
August  30,  1890,  under  any  of  the  land  laws 
of  the  United  States  or  on  entries  or  claims 
validated  by  the  Act  of  August  30,  1890,  west 
of  the  one  hundredth  meridian,  it  shall  be  ex- 
jjressed  that  there  is  reserved  from  the  lands 
in  said  patent  described  a  right  of  way  thereon 
for  ditches  or  canals  constructed  by  the  author- 
ity of  the  United  States." 

A  similar  question  is  presented  with  respect  to 
the  allotted  lands  of  the  Flathead  Indians. 


I  am  of  the  opinion  that  the  provision  does  not 
operate  to  reserve  a  right-of-way  across  the  tribal 
lands  of  the  Flathead  Indians.  Since  the  tribal  lands 
of  other  Indians  may  be  subject  to  particular 
treaties  or  statutes  which  might  change  the  result,  Bi 
my  opinion  is  limited  to  the  Flathead  Reservation. 

The  lands  in  question  are  part  of  the  Flathead 
Reservation  which  was  created  by  the  treaty  of  July 
16,  1855  (12  Stat.  975)  .  By  that  treaty  the  Indians 
teded  certain  lands  to  the  United  States  and  re- 
served for  their  exclusive  use  and  benefit  other 
lands,  described  in  the  treaty,  which  became  the 
Flathead  Indian  Reservation.  The  lands  over  which 
it  is  now  proposed  to  exercise  a  right-of-way  for  the 
construction  of  ditches  and  canals  are  those  lands 
within  the  reservation  which  have  not  since  been 
allotted  to  individual  Indians  or  otherwise  disposed 
of  in  accordance  with  the  act  of  April  23,  1904  (33 
Stat.  302) ,  as  amended. 

The  statutory  provision,  on  its  face,  applies  only 
to  lands  title  to  which  is  acquired  from  the  United 
States  after  August  30,  1890.  These  lands  were 
neither  acquired  from  the  United  States  nor  were 
they  acquired  after  1890.  Where  lands  are  reserved 
to  an  Indian  tribe  from  a  cession  made  to  the 
United  States,  as  in  this  case,  the  Indians  do  not 
acquire  title  to  the  lands  in  the  reservation  through 
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the  treaty  of  cession  but  hold  under  their  original 
title.  United  States  v.  Romaine  et  al.,  225  Fed.  253 

(C.  C.  A.  9th,  1919) .  The  United  States  recognized 
the  Indian  title  to  these  particular  lands  when  it 
ratified  the  treaty  of  1855,  supra.  No  patents  have 
ever  been  issued  for  the  lands  here  in  question  nor 
can  they  be  said  to  have  been  taken  up  under  any 
of  the  land  laws  of  the  United  States  after  August 
30,  1890. 

The  legislative  history  of  this  provision  shows 
conclusively  that  Congress  did  not  intend  to  destroy 
vested  rights,  nor  did  it  intend  to  include  within 
the  scope  of  the  provision  any  lands  other  than  the 
public  lands  of  the  United  States. ^  Nowhere  in  the 
history  of  this  provision  is  there  any  reference  to 
Indian  lands. 

The  provision  appears  in  an  act  making  appro- 
priations for  the  sundry  civil  expenses  of  the  Gov- 
ernment for  the  fiscal  year  ending  June  30,  1891. 
As  reported  to  the  House  there  was  an  item  of 
1720,000  appropriated  for  the  purpose  of  investi- 
gating the  extent  to  which  the  arid  regions  of  the 
United  States  could  be  redeemed  by  irrigation,  for 
the  investigation  of  the  sources  of  water  to  be  used 
in  irrigating,  and  the  segregation  of  irrigable  lands 
in  such  arid  region,  and  for  the  selection  of  sites 
for  reservoirs  and  other  hydraulic  works  necessary 
for  the  storage  and  utilization  of  water  for  irriga- 
tion and  for  ascertaining  the  cost  thereof,  etc.^  This 
item  was  in  pursuance  of  the  act  of  October  2,  1888 

(25  Stat.  505,  526) ,  which  reserved  from  sale,  entry, 
settlement  or  occupation  all  lands  thereafter  se- 
lected for  sites  for  reservoirs,  ditches  or  canals  for 
irrigation  purposes  and  all  lands  made  susceptible 
of  irrigation  by  such  reservoirs,  ditches  or  canals, 
provided,  however,  that  the  President  might  open 
any  portion  of  the  lands  reserved  to  settlement  un- 
der the  homestead  laws.  Under  the  above  act  as 
then  construed  the  arid  lands  in  the  country  were 
tied  up  and  withdrawn  from  public  domain  and 
no  entry  or  settlement  of  them  could  be  made  until 
they  were  surveyed.  Congress  was  called  upon  to 
repeal  the  law  or  make  the  necessary  appropriation 
to  permit  the  surveys  to  go  ahead  so  that  the  land 
could  be  opened  up  to  settlement. ^  The  bill  passed 
the  House  with  the  appropriation  for  continuing 
such  surveys.*  The  Senate  Committee  proposed 
to  repeal  the  1888  act.  It  was  pointed  out  that  that 


act  as  then  construed  =  not  only  deprived  those  who 
had  made  entry  since  then  upon  the  public  lands 
of  their  right  to  obtain  title  but  also  prevented  all 
others  from  obtaining  title  and  that  it  had  ab- 
solutely stopped  the  settlement  and  development  of 
the  West.  The  proposal  of  the  Committee  was 
agreed  to  by  the  Senate,"  but  the  House  refused  to 
agree  to  the  Senate  amendment."  The  bill  went  to 
conference  twice  and  the  conferees  finally  suggested 
the  language  foimd  in  the  statute.  Thus  it  is  neces- 
sary to  consider  this  reservation  of  rights-of-way 
with  the  legislation  to  which  it  is  attached,  which 
is  as  follows: 

"For  topographic  surveys  in  various  portions 
of  the  United  States,  three  hundred  and 
twenty-five  thousand  dollars,  one-half  of  which 
sum  shall  be  expended  west  of  the  one  hun- 
dredth meridian;  and  so  much  of  the  act  of 
October  second,  eighteen  hundred  and  eighty- 
eight,  ...  as  provides  for  the  withdrawal  of  the 
public  lands  from  entry,  occupation  and  settle- 
ment, is  hereby  repealed,  and  all  entries  made 
or  claims  initiated  in  good  faith  and  valid  but 
for  said  act  shall  be  recognized  and  may  be  per- 
fected in  the  same  manner  as  if  said  law  had 
not  been  enacted,  except  that  reservoir  sites 
heretofore  located  or  selected  shall  remain 
segregated  and  reserved  from  entry  or  settle- 
ment as  provided  by  said  act,  until  otherwise 
provided  by  law,  and  reservoir  sites  hereafter 
located  or  selected  on  public  lands  shall  in  like 
manner  be  reserved  from  the  date  of  the  loca- 
tion or  selection  thereof. 

"No  person  who  shall,  after  the  passage  of 
this  act,  enter  upon  any  of  the  public  lands 
with  a  view  to  occupation,  entry,  or  settlement 
under  any  of  the  land  laws  shall  be  permitted 
to  acquire  title  to  more  than  three  hundred 
and  twenty  acres  in  the  aggregate,  under  all  of 
said  laws,  but  this  limitation  shall  not  operate 


^21  Cong.  Rec.  7929,  7930,  7931,  7933.  7984, 

-  Id.  6045. 

"  Id.,  6047,  6048,  6049,  6052,  6053. 

'  /(/.,  6059. 


(1890)  . 


■  The  Commissio'iiei'  of  the  General  Land  Office  stated,  in 
a  letter  read  into  tire  record  (p.  7276)  ,  that  in  view  of  the 
atove  act  the  General  Land  Office  could  not  approve  or 
suffer  to  go  to  patent  any  entries  of  land  that  may  be  found 
within  the  general  terms  of  the  statute.  The  Commissioner 
pointed  out  that  the  reservation  did  not  depend  upon  the 
designation  of  the  lands  by  the  Geological  Survey  but  that 
it  was  within  the  terms  of  the  statute  itself.  By  circular 
datc>d  August  5.  1889,  the  district  land  offices  were  instructed 
that  they  should  cancel  all  filings  made  since  October  2, 
1888,  and  should  thereafter  receive  no  filings  upon  any  of 
such  lands. 

"Id.,  7415. 

'•Id.,  7818. 
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to  curtail  the  right  of  any  person  who  has 
heretofore  made  entry  or  settlement  on  the 
public  lands,  or  whose  occupation,  entry  or 
settlement,  is  validated  by  this  act:  Provided, 
That  in  all  patents  for  lands  hereafter  taken 
up  under  any  of  the  land  laws  of  the  United 
States  or  on  entries  or  claims  validated  by  this 
act  west  of  the  one  hundredth  meridian,  it 
shall  be  expressed  that  there  is  reserved  from 
the  lands  in  said  patent  described,  a  right-of- 
way  thereon  for  ditches  or  canals  constructed 
by  the  authority  of  the  United  States.  " 

It  is  to  be  observed  that  this  entire  legislation, 
including  the  proviso  under  consideration,  is  con- 
cerned with  the  occupation,  entry,  or  settlement  of 
public  lands.  By  virtue  of  the  proviso,  a  perpetual 
easement  and  right-of-way  for  ditches  and  canals 
constructed  by  authority  of  the  United  States  over 
all  public  lands  west  of  the  one  hundredth  meri- 
dian entered  and  patented  subsequent  to  the  pas- 
sage of  the  act  were  created.  Green  v.  Wilhite,  14 
Idaho  238,  93  Pac.  971  (1908).  Recitation  of  the 
reservation  in  patents  issued  for  the  lands  apprised 
the  patentees  of  the  reserved  rights  of  the  United 
States.  Ide  v.  United  States,  263  U.S.  495,  503 
(1924).  Lands  severed  from  the  public  domain  or 
otherwise  disposed  of  prior  to  the  date  of  the  en- 
actment plainly  were  not  within  its  contemplation. 
This  is  recognized  by  the  proviso  itself  which 
directs  that  the  reservation  of  the  right-of-way  be 
expressed  only  in  patents  for  lands  thereafter  taken 
up  under  any  of  the  land  laws  of  the  United 
States.  The  lands  of  Indian  reservations  established 
prior  to  the  date  of  the  enactment  were  not  subject 
to  disposal  under  the  land  laws  and  were  in  no 
sense  public  lands.  United  States  v.  Minnesota,  270 
U.S.  181,  206  (1926);  Leavenworth,  Lawrence  ir 
Galveston  R.  R.  Co.  v.  United  States,  92  U.S.  733, 
745  (1875)  ;  United  States  et  al.  v.  Mclntire  et  al., 
101  F.  (2d)  650,  654  (C.  C.  A.  9th,  1939) .  A  hold- 
ing that  such  lands  are  subject  to  the  right-of-way 
reservation  of  the  1890  act  would  find  no  support 
in  the  legislative  history  of  the  enactment  and 
would  contradict  the  plain  and  unambiguous 
language  of  the  statute. 

It  has  been  urged  that  this  Department  has  over 
a  long  period  of  years  given  the  statute  a  contrary 
interpretation.  I  find  no  decision,  departmental 
or  judicial,  that  goes  so  far  as  to  hold  that  lands 
which  were  in  Indian  tribal  ownership  at  the  time 
of  enactment  of  the  act  of   1890  and  which  still 


belong  to  the  tribe  are  subject  to  the  right-of-way 
reservation  in  question. 

In  the  case  of  United  States  v.  Van  Horn,  197 
Fed.  611  (D.  Colo.  1912),  the  court  was  dealing 
with  lands  which  were  subject  to  disposition  under 
the  public  land  laws  in  1890  and  not,  as  in  the 
present  case,  with  lands  which  have  never  been 
public  lands  and  to  which  the  public  land  laws 
were  not  in  1890  and  are  not  now  applicable. 

None  of  the  departmental  decisions  to  which 
my  attention  has  been  called  deals  with  the  ap- 
plication of  the  act  of  1890  to  tribal  lands  of  In- 
dian reservations  validly  established  prior  to  that 
date.  The  case  of  Clement  Ironshiclds,  40  L.  D.  28 
(1911),  held  that  the  right-of-way  reservation 
should  be  inserted  in  a  patent  to  be  issued  to  the 
purchaser  of  an  Indian  allotment.  Two  Solicitor's 
opinions,  one  dated  July  10,  1931  (53  I.  D.  399)  , 
and  one  dated  August  25,  1938  (M.  29908)  ,  deal 
with  the  payment  of  compensation  for  damages 
done  to  individually  owned  land  provided  for  by 
the  act  of  February  20,  1929  (49  Stat.  1252)  .  Both 
recognize,  without  discussion  of  the  point,  the 
existence  of  a  right-of-way  across  the  land  under 
the  act  of  1890.  Apparently  the  Department  has 
uniformly  and  consistently  interpreted  the  act  of 
1890  as  reserving  to  the  United  States  a  right-of- 
way  for  ditches  and  canals  over  Indian  allotments 
patented  to  individual  Indians  and  their  succes- 
sors in  interest  after  that  date.  The  reservation  of 
such  a  right-of-way  has  apparently  been  expressed 
in  all  such  patents  issued  for  lands  located  west  of 
the  one  hundredth  meridian.  The  Department  so 
directed  by  order  of  September  3,  1908,  as  amended 
November  18,  1908.  Neither  that  order  nor  the  cor- 
respondence leading  up  to  its  issuance  contains  any 
intimation  or  claim  that  tribal  lands  of  reservations 
created  prior  to  1890  were  impressed  with  the  right- 
of-way  reservation.  My  conclusion  that  no  such 
reservation  exists  with  respect  to  the  tribal  lands 
of  such  a  pre-existing  reservation  is  not,  therefore, 
in  conflict  with  any  departmental  order  or  ruling 
on  the  subject.  On  the  contrary,  the  Department 
has  held  in  an  analogous  situation  that  a  right-of- 
way  for  ditches  and  canals  was  not  reserved  to  the 
United  States  by  the  1890  act.  In  an  opinion  ap- 
proved February  2,  1935,  M.  27871,  the  Solicitor 
considered  the  question  of  whether  certain  lands  in 
the  primary  lists  and  limits  of  the  grant  of  July  1, 
1862    (12  Stat.  489),  as  amended  July  2,  1864    (13 
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Stat.  356),  to  the  Central  Pacific  Railroad  Company 
and  patented  to  the  company  on  September  6,  1896, 
under  said  grant  without  reservation  of  rights-of- 
way  under  the  1890  act  may  be  taken  under  the  au- 
thority of  such  proviso  or  whether  the  lands  must 
be  acquired  by  purchase.  After  pointing  out  that 
the  map  of  definite  location,  the  official  plat  of  sur- 
vey, and  the  lists  were  all  filed  prior  to  August  30, 
1890,  and  that  the  title  of  the  railroad  had  fully 
vested  prior  to  that  date  and  after  referring  to  the 
instructions  of  the  Department  issued  on  April  19, 
1912  (42  L.  D.  396) ,  to  the  effect  that  where  title 
vested  prior  to  August  30,  1890,  the  reservation 
clause  should  not  be  inserted  in  patents  issued,  the 
Solicitor  concluded  that  the  land  required  must  be 
purchased  and  could  not  be  taken  under  the  pro- 
viso of  the  1890  act. 

In  my  opinion  this  is  the  correct  analysis  of  the 
law.  The  principle  announced  therein  that  the 
reservation  of  a  right-of-way  was  not  effective  where 
title  had  vested  prior  to  August  30,  1890,  is  equally 
applicable  to  the  tribal  lands  on  the  Flathead  Res- 
ervation. Therefore,  my  answer  to  the  question 
propounded  is  that  the  Department  may  not  con- 
struct ditches  and  canals  across  the  tribal  lands  of 
the  Flathead  Indians  by  reason  of  the  reservation 
contained  in  the  act  of  August  30,  1890,  supra.  In- 
deed, the  application  of  that  act  to  lands  to  which 
the  tribal  title  had  attached  prior  to  its  passage 
would,  on  principles  stated  and  applied  in  United 
States  V.  Klamath  and  Moadoc  Tribe  of  Indians, 
304  U.S.  119  (1938) ,  and  Shoshone  Tribe  v.  United 
States,  299  U.S.  476  (1937) ,  constitute  a  taking  of 
private  property  by  the  United  States  and  would 
render  the  Government  liable  to  a  claim  for  just 
compensation  under  the  Constitution. 

It  has  been  suggested  that  by  legislation  sub- 
sequent to  1890,  Congress  has  authorized  the  con- 
struction of  ditches  and  canals  across  the  tribal 
lands  of  the  Flatheads  and  that  since  Congress 
made  no  provision  for  the  purchase  or  acquisition 
of  rights-of-way  it  must  have  acquiesced  in  the  De- 
partment's interpretation  of  the  1890  act.  As  stated 
above  I  know  of  no  departmental  decision  which 
may  be  said  to  hold  that  the  tribal  lands  of  the 
Flathead  Indians  are  subject  to  the  right-of-way 
imposed  by  the  1890  act.  Nor  do  I  find  support  for 
this  suggestion  in  the  subsequent  legislation  of 
Congress.  That  legislation,  contrary  to  the  sugges- 
tion of  the  Office  of  Indian  Affairs,  does  make  pro- 
vision for  the  acquisition  of  the  necessary  rights-of- 


way,*  and  contains  nothing  to  suggest  that  Congress 
intended  the  irrigation  system  on  the  Flathead 
Reservation  to  be  constructed  in  disregard  of  In- 
dian rights.  It  must  be  assumed  that  when  Congress 
authorized  the  Secretary  of  the  Interior  to  perform 
any  and  all  acts  necessary  and  proper  for  the  pur- 
pose of  carrying  out  the  provisions  of  the  1904  act 
as  amended  ^  and  when  it  appropriated  money  for 
the  purchase  of  necessary  rights  of  property.  Con- 
gress intended  that  the  plan  for  the  irrigation  of 
the  lands  on  the  reservation  would  be  carried  out 
in  a  legal  manner,  and  that  when  it  was  necessary 
to  take  lands  over  which  no  right-of-way  had  been 
reserved  these  lands  would  be  taken  in  the  manner 
prescribed  by  law  and  that  just  compensation 
would  be  paid  to  the  Indians  for  the  lands  taken. 

In  any  taking  of  the  lands,  either  with  the  con- 
sent of  the  tribe  or  by  condemnation,  due  consid- 
eration must  be  given,  in  the  computation  of  the 
amount  due  the  Indians,  to  any  compensating 
benefits  which  the  tribal  lands  will  receive  by  rea- 
son of  the  irrigation  system  constructed  thereon. 
Bauman  v.  Ross,  167  U.S.  548  (1887)  ;  United 
States  V.  River  Rouge  Improvement  Co.  et  al.,  269 
U.S.  411  (1926)  ;  Aaronson  et  al.  v.  United  States, 
79  F.  (2d)  139  (D.  C.  Ct.  App.  1935);  United 
States  V.  Victor  N.  Miller  et  al.,  U.S.  Sup.  Ct.,  No. 
78,  Oct.  Term  1942   (Jan.  4,  1943). 


II. 


As  to  the  application  of  the  act  of  1890  to  lands 
allotted  in  .severalty  to  individual  Indians,  the  act 
clearly  applies  to  all  such  allotments  carved  out  of 
the  public  domain  ^"  and  likewise  to  allotments 
made  and  patented  from  land  of  Indian  reserva- 
tions created  out  of  the  public  domain  by  statute 


"The  acts  of  Jamiaiy  24,  1923  (42  Stat.  1192).  June  5. 
1924  (43  Stat.  402)  ,  March  3,  1925  (43  .Stat.  11&3)  ,  and  May 
10,  1926  (44  Stat.  464)  ,  appropriating  money  for  the  con- 
struction of  irrigation  systems  on  the  Flathead  Reservation 
proxided  tiiat  the  money  appropriated  shoidd  be  used  for 
the  purpose  of  purchasing  "any  necessary  rights  of  prop- 
erty." 

■■'  Section  15  of  the  act  of  May  29,  1908  (35  Stat.  44<),  4.50)  , 
authorized  the  Secretary  of  the  Imterior  to  perform  any 
and  all  acts  necessary  and  proper  for  the  purpose  of  carry- 
ing into  full  force  and  effect  the  act  of  April  23.  1904  (33 
Stat.  302)  ,  section  14  of  which  proxided  tiiat  a  certain  part 
of  the  proceeds  from  the  sale  of  lands  on  the  reservation 
to  be  opened  to  settlement  should  l>e  used  for  the  construc- 
tion of  irrigating  ditches  for  the  benefit  of  the  Indians. 

'"Sectioti  15  of  act  of  March  3.  1875  (18  Stat.  420.  43 
U.S.C.  .sec.  189)  ;  section  1  of  act  of  July  4,  1884  (23  Stat 
96,  43  U.S.C.  sec.  190)  ;  section  4  of  act  of  February  8.  1887 
(24  Stat.  389,  25  U.S.C.  sec.  334) . 
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or  Executive  order  subsequent  to  1890.  Whether 
it  applies  to  allotments  of  land  which  belonged  to 
Indian  tribes  in  1890  or  prior  to  that  date  presents 
a  more  serious  problem.  The  considerations  above 
noted  governing  the  interpretation  of  the  1890 
statute  all  indicate  that  the  statute  was  not  in- 
tended to  apply,  and  should  not  apply,  to  lands 
which,  when  it  was  passed,  were  Indian  lands 
rather  than  public  lands.  On  the  other  hand,  the 
Department  has  given  the  statute  a  contrary  in- 
terpretation with  respect  to  allotments  over  a 
period  of  nearly  half  a  century  and  has  regularly 
included  in  Indian  trust  patents  express  reserva- 
tions for  rights-of-way  pursuant  to  the  language 
of  the  1890  statute.  This  course  of  practical  con- 
struction would  probably  be  upheld  if  challenged 
in  the  courts." 

The  problem  that  is  now  presented  cannot  be 
satisfactorily  disposed  of  without  some  recognition 
of  changes  that  have  taken  place  over  recent  de- 
cades in  the  administrative  attitude  to  Indian 
property.  Undoubtedly  there  was  a  time  when  In- 
dian lands  were  considered  by  administrative  au- 
thorities as  public  lands,  for  most  purposes.  Indians 
were  deemed  to  occupy  such  lands  by  sufferance, 
and  without  legal  rights, ^^  and  all  incidents  of 
ownership  were  considered  to  be  vested  in  the  Fed- 
eral Government.  Under  this  theory  of  tribal  prop- 
erty," tribal  land  was,  in  substance,  considered  as 
public  land  and  a  "trust  patent"  transforming 
tribal  land  into  an  individual  allotment  was  viewed 
as  an  instrument  conferring  rights  of  private 
property  in  the  public  domain  where  no  such  rights 
had  existed  before.  Under  this  view,  and  so  long 
as  this  view  had  any  vitality,  it  was  deemed  to  be 
proper  to  make  "trust  patents"  subject  to  those 
reserved  public  rights  which,  according  to  the  1890 
statute,  were  to  be  specified  in  patents  conferring 
rights  of  private  property  in  portions  of  the  public 
domain. 

While  this  view  of  Indian  tribal  lands  was  never 


"Estate  of  Sanford  \.  Commissioner  of  Internal  Revenue. 
308  U.S.  39,  52  (1939)  ;  United  States  v.  Jackson  et  al.,  280 
U.S.  183,  193  (1930)  :  Kern  River  Co.  et  al.  v.  United  States, 
257  U.S.  138  (1921). 

"  8  Op.  Atty.  Gen.  255  (1856) . 

"  The  theory  that  Indian  lands  are  simply  lands  on  which 
Indians  are  permittetl  to  live  and  are  protected  from  inter- 
ference at  private  hands  but  in  which  they  have  no  property 
rights  is  described  in  the  Handbook  of  Federal  Indian  Law, 
at  p.  288,  as  the  "menagerie  theory." 


confirmed  by  Congress  "  or  by  the  course,*'^  it  was, 
for  several  decades,  applied  often  enough  to  be 
considered  a  common  view  of  the  matter  in  Ex- 
ecutive circles.  The  first  clear  expression  of  this 
view  is  perhaps  to  be  found  in  an  opinion  of  At- 
torney General  Gushing,  rendered  in  1856,  advising 
the  Secretary  of  the  Interior  that  the  recognition 
of  Indian  proprietary  rights  by  treaty  was  "an 
error"  and  that  such  alleged  rights  could  not  im- 
pair grants  of  land  by  the  United  States  to  third 
parties  (8  Op.  Atty.  Gen.  255).  Sporadically,  though 
not  consistently,  administrative  action  was  taken 
which  coidd  be  justified  only  on  the  theory  that 
Indian  occupancy  was  purely  a  matter  of  grace  and 
subject  to  termination  at  will  without  cause  of 
compensation.  In  recent  years  the  United  States 
has  paid  several  million  dollars  to  Indian  tribes 
which  suffered  from  the  application  of  this  view.^" 


"Sec  Leavenwoilli  etc.  R.R.  Co.  v.  United  States,  92  U.S. 
733  (1875)  where  the  Court  said:  "♦  *  *  the  policy  which 
dictated  them  [railroail  land  grants]  confined  them  to  land 
which  Congress  could  rightfully  bestow  »  ♦  *.  for  all  prac- 
tical purposes  they  [the  Indians]  owned  it.  *  *  *  The  United 
States  has  frequently  Iwught  the  Indian  title,  to  make  room 
for  civilized  men,— the  pioneers  of  the  wilderness;  but  it  has 
never  engaged  in  advance  to  do  so,  nor  was  constraint,  in 
theory  at  least,  placed  upon  the  Indians  to  bring  about 
their  acts  of  cession."  (at  pp.  742-743)  While  Congress  did, 
on  various  occasions,  dispose  of  Indian  property  for  non- 
Indian  purposes  without  Indian  consent,  this  apparently  hap- 
pened only  when  tlie  facts  and  applicable  law  had  not  been 
adecjuately  presented.  See  comment  of  the  Supreme  Court 
in  United  States  v.  Mille  Lac  Chippewtis,  229  U.S.  498  (1913)  , 
on  Joint  Resolutions  of  July  22.  1890,  26  Stat.  290,  and  May 
27,  1898.  30  Stat.  745  in  Jones  v.  Meehan  175  U.S.  1  (1899). 
on  the  Joint  Resolution  of  August  4,  1894,  28  Stat.  1018,  and 
in  Choate  v.  Trapp,  224  U.S.  665  (1912)  ,  on  the  Act  of  May 
27,  1908,  35  Stat.  312.  All  these  enactments  were  held  uncon- 
stitutional in  whole  or  in  part. 

On  the  other  hand.  Congress,  even  in  the  period  when 
recognition  of  Indian  property  rights  was  at  its  lowest  ebb, 
regularly  affirmed  the  sanctity  of  such  rights,  even  where 
based  oidy  on  aboriginal  occupancy.  See.  for  example.  Act 
of  May  17,  1884,  23  Stat.  24  (protecting  Indian  possession  in 
Alaska)  :  Act  of  March  3,  1891  26  Stat.  854  (protecting,  "any 
just  and  unextinguished  Indian  title  or  right  to  any  land 
or  place"  against  private  land  claims  in  former  Mexican 
territory)  ;  and  see  Cohen  Handbook  of  Federal  Indian  Law, 
308,  and  authorities  ci'ted. 

■■"  See  cases  cited  in  preceding  footnote. 

'"  In  the  years  following  1864,  the  Interior  Department  dis- 
posed of  certain  Chippewa  lands  as  public  lands,  and  this 
was  later  characterized  as  illegal  by  the  Supreme  Court. 
United  States  v.  Mille  Lac  Chippewas,  229  U.S.  498   (1913)  . 

In  1871  the  Interior  Department  improperly  patented  to 
the  State  of  Minnesota  certain  lands  belonging  to  certain 
bands  of  Chippewa  Indians,  and  a  cancellation  of  the  patent 
was  subsequently  decreed.  United  States  v.  Minnesota,  270 
U.S.  181    (1926). 

In  1878  the  Office  of  Indian  Affairs  improperly  opened  the 
Shoshone  Reservation  in  Wyoming  to  the  Arapahoe  In- 
dians,  an    act   for   which    the   Supreme   Court    later   allowed 
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The  first  clear  rejection  of  this  administrative  view 
is  to  be  found  in  the  opinion  of  Attorney  General 
Stone  in  1924,  advising  Secretary  of  the  Interior 
Fall  that  the  proposed  disposition,  under  the  pub- 
lic land  minerals  laws,  of  lands  within  Executive 
order  Indian  reservations  would  constitute  a  viola- 
tion of  the  properietary  rights  of  the  Indians  (34 
Op.  Atty.  Gen.  181) .  The  period  of  executive  dis- 
regard of  Indian  property  rights  may  perhaps  be 
more  definitely  fixed  in  terms  of  the  practice  of 
diminishing  Executive  order  Indian  reservations 
and  restoring  such  lands  to  the  public  domain  by 
unilateral  Executive  order  without  affording  com- 
pensation to  the  Indians.  The  first  known  instance 
of  this  practice  apparently  occurred  in  1871,^^ 
the  last  in  1921.^'*  During  this  period  approximately 
82  reductions  of  Indian  reservations  were  thus  ef- 
fected. The  validity  of  this  form  of  action  was 
questioned  in  1924  in  the  opinion  of  Attorney  Gen- 
eral Stone  already  cited,  and  Congress  forbade  the 
practice  in  1927.^'' 

In  the  act  of  June  18,  1934  (48  Stat.  984)  ,  Con- 
gress provided  that  Indian  lands  should  not  be  dis- 
posed of  over  the  objection  of  the  Indians  con- 
cerned, thereby  recognizing,  if  not  creating,  en- 
damages in  the  sum  of  $4,408,444.23  with  interest.  Ihiitcd 
States  V.  Shoshone  Tribe.  304  U.S.  Ill   (1938)  . 

From  1898  to  1927,  the  Secretai^  of  the  Interior  expended 
Creek  funds  without  Indian  consent,  and  the  United  States 
was  held  liable  therefor  in  the  sum  of  $110,044.92  with  in- 
terest. Cieek  Nation  v.  United  States,  78  Ct.  Cls.  474  (1933)  . 
In  1906,  the  Secretary  of  the  Interior  disposed  of  a  portion 
of  the  Klamath  Reser\'ation  without  the  consent  of  the 
Indians,  an  act  for  which  the  Supreme  Court  allowed  dam- 
ages in  the  sirm  of  .$5,313,347.32  with  interest.  United  Stales 
V.  Klamath  Indians.  304  U.S.  119   (1938)  . 

"  The  reasons  for  this  practice  are  thus  set  forth  in  the 
justification  submitted  by  Commissioner  of  Indian  Aftairs 
E.S.  Parker  (himself  an  Indian)  and  approved  by  President 
Grant: 

"It  appears  from  the  papers  transmitted  herewitli  that 
the  citizens  of  San  Diego  County  protest  against  the 
order  of  the  President  .setting  apart  said  lands  for  In- 
dian reservations;  that  the  Indians  are  unanimously 
opfxjsed  to  going  on  said  reser\ations:  that  citizens  have 
made  valuable  improvements  thereon,  and  that  there 
are  but  few  Indians  on  the  lands  set  apart  as  afore- 
said; that  recent  gold  discoveries  have  attracted  a  large 
immigration  thither,  and  the  opinion  of  the  press,  to- 
gether with  other  evidence,  would  indicate  that  it  would 
be  for  best  interests  and  welfare  of  the  Indians,  as  well 
as  others,  that  the  order  of  the  President  setting  apart 
said  lands  for  Indian  purpo.ses  should  l>e  rescinded." 
Executive  Orders  Relating  to  Indian  Reservations:  From 
May  14,  1855  to  July  1,  1912,  Department  of  the  Interior, 
1914,  pp.  43^5. 

^"Executive     Orders     Relating     to     Indian     Resetuations: 
From  July   1,   1912    to  July   I,   1922,   Department  of   the  In- 
terior, Vol.  II,  p.  27. 
I'Act  of  March  3,  1927,  sec.  4    (44  Sta;t.  1347.) 


forceable  tribal  property  rights  in  such  lands.^^ 
The  provisions  of  this  act  are  applicable  to  the 
Flathead  Reservation,  among  others. 

In  1938  the  Supreme  Court  of  the  United  States, 
in  the  case  of  United  States  v.  Shoshone  Indians, 
siipra/^  dealt  the  death  blow  to  the  theory  that 
tribal  lands  are  public  lands  of  the  United  States. 

In  view  of  these  considerations,  it  would,  in 
my  judgment,  be  unfair  and  anachronistic  to  con- 
tinue to  treat  Indian  tribal  lands  as  if  they  were 
part  of  the  public  domain  and  to  treat  Indian  trust 
patents  as  instruments  for  disposing  of  the  public 
domain.  Rather  we  must  recognize  that  tribal  land 
is  land  which,  in  equity  if  not  in  strict  law,  belongs 
to  Indian  tribes.  The  process  of  allotment  was  not 
intended  to  reduce  the  value  of  the  land  allotted. 
The  opposite  was  the  case.—  Since,  then,  lands 
which  were  in  tribal  status  in  1890  were  not  subject 
to  reserved  public  rights-of-way,  we  are  are  not  to 
assume  now  that  they  became  subject  to  such  rights- 
of-way  by  being  allotted.  Any  language  to  the 
contrary  included  in  a  trust  patent,  being  legally 
unauthorized,  should  be  reformed  or  disregarded.-' 

I  am  satisfied   that  no  other  view  is  consistent 


-"  Section  1  (d)  of  Article  \'l  of  tiie  Flathead  Constitution 
approved  October  28,  1935,  vests  in  the  Tribal  Council 
power  to  approve  f)r  \eto  any  use  or  disposition  of  tribal 
property,  and  section  7  of  the  corporate  charter,  ratified 
April  25.  1936  expressly  recognizes  the  tribal  ownership  of, 
unallotted  lands. 

-'  For  many  years  prior  to  tlie  decision  in  that  case  the 
Interior  Department  and  the  Department  of  Justice  relying 
upon  language  of  the  Supreme  Court  in  United  States  \. 
Cook,  19  Wall.  591  (1873),  had  taken  the  view  that  the 
limlier  on  Indian  tribal  land  belonged  to  the  United  States 
and  that  tlic  Indians,  by  virtue  of  a  "right  of  occupancy," 
were  entitled  to  no  greater  rights  than  those  vested  in  a 
tenant  for  life.  In  accordance  with  this  view,  the  Attorney 
Geneiai.  in  1888,  advised  the  Secretary  of  the  Interior  that 
Indians  had  no  right  to  cut  and  sell  timber  on  an  Indian 
rcserxation  (19  Op.  Atty.  Gen.  194)  .  and  two  years  later 
the  Attorney  General  advised  that  the  proceeds  of  timber 
illegally  cut  upon  such  lands  belonged  not  to  the  Indians 
but  "to  the  Government  absolutely."  (19  Op.  Atty.  Gen. 
710).  In  repudiating  the  interpretations  placed  upon  its 
earlier  decision  and  opinion,  the  Supreme  Court  in  the 
Shosonc  case  held  that  the  timber  on  tribal  land  belonged 
to  the  Indians  as  did  the  minerals  and  every  other  element 
of  value  appurtenant  to  the  land,  and  that,  under  appro- 
priate jurisdictional  legislation,  the  United  States  was  liable 
to  the  Indians  for  the  value  of  that  which  it  had  taken  from 
them.  "For  all  practical  purposes,"  the  Court  said,  "the  tribe 
owned  the  land.  .  .  .  The  right  of  perpetual  and  exclusive 
occupancy  of  the  land  is  not  less  valuable  than  full  title  in 
fee."   (p.  1 16)  . 

^' See  Handbook  of  Federal  Indian  Law,  ch.  11. 

-'  Francis  v.  Francis,  203  U.S.  233  (1906)  ;  Hemmer  v. 
United  Stales,  204  Fed.  898  (C.  C.  A.  8,  1912)  ;  United  Slates 
v.  Saunders  96  Fed.  268  (C.  C.  Wash.  1899).  Cf.  Leecy  v. 
United  States,  190  Fed.  289   (C.  C.  A.  8,  1911)  . 
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with  the  authorities  now  on  the  books.  But  I  should 
be  rekictant  to  say  that  an  opposite  view  was  not 
reasonable  when  it  was  first  laid  down.  Rather  all 
the  evidence  indicates  that  in  1890  and  for  some 
years  thereafter  administrative  authorities  acted  in 
all  good  faith  when  they  treated  Indian  tribal  lands 
as  a  species  of  public  lands  of  the  United  States, 
denying  any  claim  of  Indian  proprietary  right. 

The  question  before  us  may  then  be  put  in  these 
terms:  Did  Congress,  in  passing  a  law  relating  to 
"public  lands"  in  1890,  at  a  time  when  the  Interior 
Department  erroneously  but  honestly  viewed  tribal 
lands  as  public  lands,  thereby  preclude  the  Depart- 
ment from  rising  above  its  original  error?  I  think  it 
would  be  unreasonable  to  impute  to  Congress  so 
obscurantist  an  attitude  towards  the  possibility  of 
progress  in  administrative  wisdom.  Congress  un- 
doubtedly contemplated  that  the  proper  adminis- 
trative authorities  would  decide  from  time  to  time 
what  lands  were  "public,"  that  in  the  course  of  time 
views  on  this,  as  on  most  other  questions,  might 
change,  and  that  such  changes  in  viewpoint  would 
normally  be  followed  by  changes  in  practice.  Now 
that  the  Department  of  the  Interior  has  abandoned 
the  view  that  tribal  lands  are  public  lands  of  the 
United  States,  it  would  seem  reasonable  to  aban- 
don the  practice  of  taking  Indian  lands  for  rights- 
of-way  without  paying  compensation,  which  was 
based  upon  that  abandoned  view. 

This,  however,  does  not  imply  that  actions  taken 
in  past  years  upon  the  basis  of  an  abandoned 
theory  are  now  to  be  considered  redressible  wrongs. 
At  no  time  was  the  past  administrative  interpreta- 
tion of  this  statute  so  unreasonable  that  a  court 
could  be  induced  to  give  relief  against  its  con- 
sequences.2*  All  that  this  opinion  implies  is  that 
there  is  a  realm  of  administrative  discietion  within 
which  courts  will  not  interfere,  and  within  which 
administrative  authorities  may  modify  views  which 
turn  out  to  be  unwise  without  thereby  raising  a 
host  of  ex  post  facto  claims  against  the  Govern- 
ment. 

The  fiction  that  interpretation  of  laws  reveals 
their  eternal  meaning  has  long  stood  in  the  way  of 


-*  C/.  opinion  of  Supreme  Court  in  Sioux  Tribe  v.  Uniled 
States,  316  U.S.  317  (9142)  .  holding  that  the  revocation  in 
1879  of  Executive  order  additions  to  the  Greater  Sioux 
Reservation  did  not  ground  a  claim  for  damages  against  the 
United  States  under  the  jurisdictional  act  of  Jime  3,  1920, 
(41  Stat.  738)  .  Notwithstanding  the  present  policy  of  ac- 
cording executive  order  reservations  the  same  respect  and 
protection  due  other  reservations,  the  Court  points  out  that 
a  different  policy  prevailed  in  1879  and  deals  with  the  ques- 
tion of  redress  in  terms  of  the  then  prevailing  policy. 


any  such  distinction  between  the  prospective  and 
the  retrospective  application  of  decisions.  But  in  re- 
cent years  a  more  realistic  view  of  the  matter  has 
achieved  respectability.  The  Supreme  Court  has 
made  it  clear  that  nothing  in  the  Federal  Constitu- 
tion or  in  the  nature  of  the  legal  process  prevents  a 
tribunal  from  recognizing  changing  circumstances 
and  laying  down  a  rule  for  the  future  different  from 
the  rule  which  it  has  sustained  for  the  past.  Thus 
the  Supreme  Court  has  upheld  the  validity  of  a 
State  court  decision  which  lays  down  for  the  future 
a  rule  different  from  that  applied  in  the  past.-^  The 
Supreme  Court  itself  has,  on  occasion,  laid  down  a 
new  rule  of  law  for  the  future  while  recognizing 
the  propriety  of  a  different  rule  in  the  past.^o  The 
Supreme  Court  has  likewise  recognized  the  propri- 
ety of  an  administrative  decision  which  lays  down 
a  new  rule  for  the  future  without  detracting  from 
the  validity  of  a  different  rule  applied  in  the  past.^' 
Since  Gelpcke  v.  City  of  Dubuque,  1  Wall.  175 
(1863)  ,  State  tribunals  have  commonly  denied  a 
retroactive  effect  to  decisions  overruling  past  deci- 
sions, where  the  public  convenience  would  be 
served  by  such  a  distinction.-''  A  similar  attitude 
has  been  taken,  on  occasion,  by  this  Department.-^ 
The  application  of  such  a  distinction  to  the  cir- 
cumstances now  before  me  seems  amply  warranted. 
Without,  then,  expressing  any  disapproval  of  the 
rule  thus  far  followed  by  this  Department,  and  re- 
cognizing, on  the  contrary,  that  the  past  applica- 
tions of  this  rule  do  not  constitute  redressible 
injuries,  I  must  advise  that  for  the  future,  when 
rights-of-way  are  taken  across  Indian  allotments,  the 
allottee  ^''  should  receive   the  same   compensation 

■-'Gieal  Noilhnii  RtiiliLUiy  \.  SiinbinsI  Co..  287  U.S.  358 
(19,32)  . 

'-'"  Moiitgoniciy  Ward  o"  Co.  \.  Duncan,  311  U.S.  243 
(1940)  ;  Reconstruction  Finance  Corp.  v.  Prudence  Secur- 
ilies  Advisory  Group,  Sill  U.S.  579   (1941)  . 

-'American  Chicle  Co.  v.  United  States,  316  U.S.  450 
(1942)  .  In  that  case  the  court  declared:  ".  .  .  the  petitioner 
insists  that  the  antecedent  administrative  interpretation  long 
in  force  renders  it  impossible  for  the  Commissioner  to 
promulgate  a  regulation  changing  for  the  future  the  earlier 
practice,  even  though  the  new  regulation  comports  with  the 
plain  meaning  of  the  statute.  We  think  the  contention  can- 
not be  sustained  (citing  cases)  "  (at  p.  455) .  It  must  be 
noted,  however,  that  in  this  case,  as  in  the  cases  cited,  power 
to  modify  regulations  without  retroactive  effect  was  con- 
ferred by  the  governing  statute. 

=«See  Note  29  Harvard  Laiv  Rev.  80  (1915)  ;  and  Note  42 
Yale  L.  J.  779  (193.3). 

-■"  38  L.D.  553. 

'"No  opinion  is  here  intimated  as  to  the  rights  of  non- 
Indian  assigns  who  have  purchased  with  notice  of  the  reser- 
vation of  rights-of-way  an<l  presumably  taken  account  of  the 
reservation  in  fixing  the  purchase  price. 
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which  would  be  due  to  the  Indian  tribe,  in  similar 
circumstances,  if  the  land  had  never  been  allotted. 
Respectfully, 
Warner  W.  Gardner, 

Solicitor. 

Approved:  January  27,  1943. 

Oscar  L.  Chapman,  Assistant  Secretary. 


Sale  of  Klamath  Indian  Timber  Subject 
TO  Sustained-Yield  Management  Covenant 


M-36444 


May  10,  1957 


Indian  Lands:  Timber 

The  Secretary  of  tiic  Interior  may  not,  in  sales  maile 
pursuant  to  the  provision  of  the  Act  of  August  13,  1954, 
68  Stat.  718,  25  U.S.C.  564,  require  that  the  purchasers 
agree,  as  part  of  the  terms  of  the  sale,  to  manage  the 
purchased  timber  lands  on  what  is  known  as  sustained 
yield  management  principles  as  such  rcc]iiirement  would 
reduce  the   sales  \aluc  of   the   land   below   "fair   value". 

To:     Secretary  of  the  Interior 
From:     Solicitor 

Subject:     Sale  of  Klamath  Indian  Timber  Subject 
to  Sustained-Yield  Management  Covenant 

You  have  requested  an  opinion  as  to  whether, 
pursuant  to  the  provisions  of  the  Act  of  August  13, 
1954,  68  Stat.  718,  25  U.S.C.  564,  the  Secretary  of 
the  Interior  may  permit  the  sale  of  tribal  timber 
lands,  held  in  trust  for  the  Klamath  Tribe  of  In- 
dians, on  the  condition  that  the  purchasers  agree, 
as  part  of  the  terms  of  the  sale,  to  manage  the  pur- 
chased timber  lands  on  what  is  known  as  sustained- 
yield  management  principles.  Such  management 
methods  would  promote  conservation  of  the  na- 
tion's timber  resources. 

The  plan  of  the  statute  is  to  permit  members  of 
the  tribe  to  choose  between  withdrawing  from 
membership  in  the  tribe  and  accepting  payment 
for  their  share  of  the  capital  assets  of  the  tribe  or 
remaining  as  members  of  the  tribe.  We  are  in- 
formed that  the  most  substantial  resource  of  the 
community  is  ownership  of  the  tribal  timber  lands. 
The  statute  provides  that  an  appraisal  shall  be 
made  of  this  resource  showing  "its  fair  market  value 
by  practicable  logging  or  other  appropriate  eco- 
nomic units."  (25  U.S.C.  564  d  (a)  (1)).  The 
tribal  members  are  then  to  decide  whether  to 
withdraw  and  have  their  proportionate  interest  in 
tribal    property  converted   into   money   and   paid. 


Enough  tribal  property  is  then  to  be  sold  which  if 
sold  at  the  appraised  value  would  provide  sufficient 
funds  (25  U.S.C.  564d  (a)  (2))  to  convert  the 
withdrawing  member's  interest  into  cash.  The 
choice  of  withdrawing  or  remaining,  the  amount 
of  the  timber  lands  to  be  sold,  and  the  liquidation 
of  the  withdrawing  member's  share  are  all  depend- 
ent on  an  appraisal  at  "fair  value". 

The  term  "fair  value"  used  in  the  statute  to  de- 
termine the  factors  which  the  appraisers  shall  take 
into  consideration  has  been  discussed  in  numerous 
court  decisions  in  other  fields.  The  meaning  of  the 
phrase  is  generally  understood  by  persons  in  the 
business  community.  One  of  the  clearest  definitions 
of  the  term  is  foimd  in  In  re  Oiiellette,  D.  C.  Me., 
98  Fed.  Supp.  941,  at  page  943.  There  the  court 
stated: 

"  'Fair  value'  means  such  a  price  as  a  capable 
and  intelligent  business  man  could  presently 
obtain  for  the  property  from  a  ready  and  will- 
ing buyer  accustomed  to  buying  such  prop- 
erty." 

The  Court  specifically  warns  that  "fair  value"  is 
not  the  value  "to  one  person  or  another  specifically 
circumstanced."  There  is  no  lack  of  precedent  to 
explain  the  meaning  of  this  useful  expression  (cf. 
In  re  Crane's  Estate,  23  A.  2d,  851,  855,  344  Pa.  141; 
Sibley  v.  Town  of  Middle  field,  120  A.  2d.,  77,  80, 
143  Conn.  100),  but  none  better  for  our  purpose 
than  the  citation  quoted. 

It  is  clear  from  the  statute  involved  here  that 
only  sales  made  at  "fair  value"  will  fulfill  the 
statutory  piupose.  We  have  been  informed  by  for- 
estry technicians  in  the  Department  that  as  a  matter 
of  fact  to  impose  a  condition  that  forest  property 
be  managed  under  the  salutary  but  restrictive  prin- 
ciples of  sustained  yield  management  will  result  in 
lowering  the  price  which  any  buyer  would  be  will- 
ing to  pay  for  the  timber  offered.  In  view  of  the 
additional  capital  requirements  incident  to  such 
long-range  use  of  an  asset  otherwise  available  for 
immediate  resale  or  exploitation  many  fewer  buyers 
will  be  in  a  position  to  compete  for  the  offered 
timber  lands,  and  these  would  be  "persons  specially 
circumstanced."  This  too  would  reasonably  result 
in  a  lower  price  for  the  offered  units.  The  duty  of 
the  Secretary  both  as  trustee  of  the  property  in 
question  and  as  "supervisor"  of  the  liquidation 
sales  under  the  termination  act  is  to  see  that  the 
timber  lands  are  sold  in  a  manner  reasonably  de- 
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signed  to  obtain  the  best  price  for  the  sellers.  We 
conclude  that  there  is  no  authority  for  the  Secre- 
tary to  permit  the  sale  of  Klamath  tribal  timber 
lands,  under  the  act  of  August  13,  1954,  supra,  sub- 
ject to  a  condition  requiring  the  purchaser  to 
manage  the  purchased  timber  properties  under 
sustained-yield  principles.  Such  a  condition  would 
result  in  a  sale  other  than  at  "fair  value." 

Edmund  T.  Fritz^ 

Deputy  Solicitor. 


Western  Boundary  of  the 

Colorado  River  Indian 

Reservation 

January  17,  1969. 

To:     Secretary  of  the  Interior 

From:     Solicitor 

Subject:  Western  boundary  of  the  Colorado  River 
Indian  Reservation  from  the  top  of  Riverside 
Mountain,  California,  through  section  12,  T. 
5  S.,  R.  23  E.,  S.B.M.,  California 

This  is  in  response  to  your  request  that  we  re- 
view and  define  the  location  of  the  western  bound- 
ary of  the  Colorado  River  Indian  Reservation  from 
the  top  of  Riverside  Mountain,  California,  to  its 
intersection  with  the  line  between  the  second  and 
third  tiers  of  sections  in  T.  5  S.,  R.  23  E.,  S.B.M., 
California  (hereinafter  referred  to  as  from  the  top 
of  Riverside  Mountain  through  section  12,  T.  5  S., 
R.  23  E.,  S.B.M.,  California) . 

The  Colorado  River  Indian  Reservation  was  es- 
tablished by  the  Act  of  March  3,  1865,  13  Stat.  541, 
559.  Subsequently,  its  boundaries  were  modified  by 
the  Executive  Orders  of  November  22,  1873,  No- 
vember 16,  1874,  May  15,  1876,  and  November  22, 
1915.  The  unallotted  lands  of  the  reservation  are 
held  by  the  United  States  in  trust  for  the  Colorado 
River  Indian  Tribes.  Act  of  April  30,  1964,  78  Stat. 
188. 

The  Colorado  River  Indian  Tribes  have  re- 
quested that  the  western  boundary  of  the  reserva- 
tion be  finally  determined.  Until  such  determina- 
tion is  made  the  leasing  provisions  of  the  Act  of 
April  30,  1964,  supra,  do  not  extend  to  lands  south 
of  section  25,  T.  2  S.,  R.  23  E.,  S.B.M.,  California. 

The  Executive  Order  which  describes  the  portion 
of  the  boundary  considered  in  this  memorandum 
is  as  follows: 


Executive  Mansion, 

May  15,  1876. 

Whereas  an  Executive  Order  was  issued  No- 
vember 16,  1874,  defining  the  limits  of  the 
Colorado  River  Indian  Reservation,  which 
purported  to  cover,  but  did  not,  all  the  lands 
theretofore  set  apart  by  act  of  Congress  ap- 
proved March  3,  1865,  and  Executive  Order 
dated  November  22,  1873;  and  whereas  the  or- 
der of  November  16,  1874,  did  not  revoke  the 
order  of  November  22,  1873,  it  is  hereby  or- 
dered that  all  lands  withdrawn  from  sale  by 
either  of  these  orders  are  still  set  apart  for  In- 
dian purjaoses;  and  the  following  are  hereby 
declared  to  be  the  boundaries  of  the  Colorado 
River  Indian  Reservation  in  Arizona  and  Cal- 
ifornia, viz: 

Beginning  at  a  point  where  La  Paz  Arroyo 
enters  the  Colorado  River,  4  miles  above 
Ehrenberg;  thence  easterly  with  said  arroyo  to 
a  point  south  of  the  crest  of  La  Paz  Mountain; 
thence  with  said  mountain  crest  in  a  northerly 
direction  to  the  top  of  Black  Mountain; 
thence  in  a  northwesterly  direction  over  the 
Colorado  River  to  the  top  of  Monument  Peak, 
in  the  State  of  California;  thence  southwesterly 
in  a  straight  line  to  the  top  of  Riverside  Moun- 
tain, California;  thence  in  a  direct  line  toward 
the  place  of  beginning  to  the  west  bank  of  the 
Colorado  River;  thence  down  said  west  bank  to 
a  point  opposite  the  place  of  beginning;  thence 
to  the  place  of  beginning. 

U.S.  Grant 

This  opinion  deals  only  with  that  portion  of  the 
above-described  boundary  from  the  top  of  River- 
side Mountain  through  section  12,  T.  5  S.,  R.  23 
E.,  S.B.M.,  California. 

As  established  by  the  Act  of  March  3,  1865, 
supra,  and  enlarged  by  the  Executive  Order  of  No- 
vember 22,  1873,  the  Colorado  River  Indian  Reser- 
vation was  located  in  the  Territory  of  Arizona  and 
bounded  on  the  west  by  the  Colorado  River.  Lands 
in  California  were  first  added  to  the  reservation  by 
the  Executive  Order  of  November  16,  1874.  The 
record  discloses  that  this  latter  Executive  Order 
enlarging  the  reservation  was  designed  to  make 
possible  control  of  access  to  the  reservation  from 
the  west  and  to  avoid  loss  (transfer  of  land) 
caused  by  changes  in  the  channel  of  the  Colorado 
River.  That  segment  of  the  west  boundary  of  the 
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reservation  germane  to  this  memorandum,  i.e., 
from  the  top  of  Riverside  Moimtain  to  the  west 
bank  of  the  Colorado  River,  was  described  in  the 
Executive  Order  of  November  16,  1874,  as  a  line 
"*  *  *  [from  the  top  of  Riverside  Mountain]  in  a 
Southeasterly  direction  to  the  point  of  begin- 
ning *  *  *." 

When  this  segment  of  the  boimdary  was  surveyed 
in  1875  by  Chandler  Robbins,  it  was  ascertained 
that  this  line  severed  a  large  tract  of  valuable  land 
on  the  east  side  of  the  river  which  had  been  re- 
served for  Indian  use  by  the  Act  of  March  3,  1865, 
supra,  and  the  Executive  Order  of  November  22, 
1873.  Because  of  this  fact,  the  Indian  Agent  in 
charge  of  the  reservation,  by  letter  of  January  31, 
1876,  requested  the  Commissioner  of  Indian  Af- 
fairs to  obtain  an  Executive  Order  changing  the 
boundary  line  of  the  reservation  between  Riverside 
Mountain  and  the  place  of  beginning,  making  the 
Colorado  River  the  boundary  line.  Thereafter,  by 
letter  of  May  10,  1876,  from  the  Acting  Commis- 
sioner to  the  Secretary  of  the  Interior,  it  was  rec- 
ommended that  the  President  be  requested  to  issue 
an  order  changing  this  boundary  line  so  that  when 
it  reached  the  west  bank  of  the  Colorado  River  it 
would  follow  said  west  bank  down  the  river  to  a 
point  opposite  the  point  of  beginning,  thence  to 
the  place  of  beginning.  Following  a  concurrence  in 
the  recommendation  of  the  Commissioner  of  In- 
dian Affairs  by  the  Acting  Secretary,  the  President 
issued  the  Executive  Order  of  May  15,  1876.  For 
many  years  the  proper  location  of  the  west  bound- 
ary of  the  reservation,  as  described  in  the  Executive 
Order  of  May  15,  1876,  has  been  in  dispute. 

During  the  trial  of  Arizona  v.  California,  et  al., 
the  United  States  claimed  water  rights  for  an  ex- 
tensive area  of  irrigable  lands  along  the  west  side 
of  the  river.  California  resisted  the  claim  of  the 
United  States  for  any  lands  south  of  section  25,  T. 
2  S.,  R.  23  E.,  on  the  giounds  that  there  were  no 
such  lands  within  the  boundary  of  the  reservation. 
California's  contention  was  based  upon  the  fact 
that  the  west  bank  of  the  river,  which  was  the  call 
of  the  west  boundary  of  the  reservation  in  the  Ex- 
ecutive Order  of  May  15,  1876,  established  a 
boundary  that  would  change  with  movements  of 
the  river.  The  United  States  contended,  among 
other  things,  that  this  Executive  Order  established 
a  permanent  and  unchanging  boundary  along  the 
west  bank  of  the  river  as  it  existed  in  1876. 

The  Special  Master  ordered  that  the  proper  posi- 
tion of  the  boundary  be  litigated  and,   following 


trial,  the  Special  Master  made  Findings  of  Fact  and 
Conclusions  of  Law  which,  in  effect,  held  that  the 
Executive  Order  of  May  15,  1876,  established  a 
boundary  which  changes  as  the  course  of  the  Colo- 
rado River  changes,  except  when  such  changes  are 
due  to  an  avulsion.  He  further  held  that  two  avul- 
sive  changes  had  severed  lands  from  the  reservation 
and  placed  these  lands  on  the  west  side  of  the  river. 
The  effect  of  the  Master's  holding  was  to  disallow 
any  claim  of  the  United  States  for  water  for  lands 
south  of  section  25,  T.  2  S.,  R.  23  E.,  which  were 
located  on  the  west  side  of  the  Colorado  River 
except  in  the  two  areas  the  Master  found  to  have 
been  severed  from  the  reservation  and  placed  on 
the  west  side  of  the  river  by  manmade  avulsive 
changes  in  the  river's  course. 

Before  the  Supreme  Court,  California  excepted 
to  the  Findings  of  Fact  and  Conclusions  of  Law  of 
the  Special  Master.  In  ruling  thereon,  the  Supreme 
Court  disagreed  with  the  Special  Master's  decision 
to  determine  the  disputed  boundary  of  the  Colo- 
rado River  Indian  Reservation.  Arizona  v.  Califor- 
nia, et  al,  373  U.S.  546,  601  (1963)  .  The  effect  of 
the  Supreme  Court's  decision  was  to  leave  the 
boundary  question  open  for  future  determination. 

LOCATION  OF  THE  BOUNDARY  BETWEEN  RIVERSIDE 
MOUNTAIN   AND  THE   WEST  BANK  OF  THE  COLORADO 
RIVER 

The  proper  position  of  the  first  segment  of  the 
boundary  from  the  top  of  Riverside  Mountain  to 
the  west  bank  of  the  river  presents  little  difficulty. 
The  first  question  that  arises  is  which  of  two  peaks 
on  Riverside  Mountain  is  the  top.  Absent  specific 
definition  in  the  Executive  Orders  of  November 
16,  1874,  and  May  15,  1876,  it  is  believed  that  the 
term  "top  of  Riverside  Mountain"  should  be  given 
its  commonly  accepted  meaning  and,  therefore, 
means  the  highest  point  of  that  mountain. 

The  "top  of  Riverside  Mountain"  was  supposedly 
monumented  during  a  .survey  in  1912,  by  R.  A. 
Farmer;  however,  there  is  evidence  that  this  corner 
was  not  placed  on  the  highest  point  of  the  moun- 
tain and,  therefore,  does  not  represent  the  true 
corner  of  the  reservation  boundary.  In  these  cir- 
cumstances, the  language  of  the  Executive  Orders 
of  November  16,  1874,  and  May  15,  1876,  must  con- 
trol and  the  erroneous  Farmer  survey  should  be  sus- 
pended in  the  reach  from  Riverside  Mountain  to 
the  Colorado  River  for  reasons  hereinafter  stated. 
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It  is  concluded  that  the  reservation  boundary  in 
this  reach  should  follow  a  line  from  the  highest 
point  on  Riverside  Mountain  on  a  direct  bearing 
toward  the  place  of  beginning  as  described  in  the 
Executive  Order  of  May  15,  1876,  until  it  strikes 
the  proper  location  of  the  west  bank  of  the  river 
as  it  existed  in  1876.  This  line  should  terminate  at 
the  point  it  intersects  the  west  bank.  The  Execu- 
tive Order  clearly  stated  the  line  should  go  to  the 
west  bank,  not  halfway  down  the  bank,  to  the 
water's  edge,  or  any  other  place.  The  bank  of  a 
river  is  the  water-washed  and  relatively  permanent 
elevation  or  acclivity  at  the  outer  line  of  the  river- 
bed which  separates  the  bed  from  the  adjacent  up- 
land, whether  hill  or  valley,  and  serves  to  confine 
the  waters  when  they  reach  and  wash  the  bank 
without  overflowing  it.  Oklahoma  v.  Texas,  260 
U.S.  606  (1923) .  It  is,  therefore,  concluded  that  the 
call  to  the  west  bank  must  be  taken  to  mean  the 
line  of  ordinary  high  water  as  it  existed  in  1876. 

In  determining  the  location  of  a  boundary,  when 
the  United  States  has  not  conveyed  its  title  to  the 
abutting  lands,  it  may  survey  and  resurvey  what  it 
owns  and  establish  and  reestablish  boundaries. 
United  States  v.  State  Investment  Co.,  264  U.S.  206 
(1924) .  The  record  discloses  that  all  the  lands  out- 
side the  reservation  boundary  in  this  reach  are 
owned  by  the  United  States  and  are  under  the  juris- 
diction of  the  Department  of  the  Interior.  The 
lands  inside  the  boundary  are  owned  by  the  United 
States  in  trust  for  the  Colorado  River  Indian 
Tribes.  No  private  ownerships  are  involved.  In 
1879,  W.  P.  Benson  established  a  meander  corner 
common  to  sections  25  and  36,  T.  2  S.,  R.  23  E., 
S.B.M.,  at  a  point  on  the  west  bank  of  the  Colorado 
River  which  also  fell  on  the  line  between  the  high- 
est point  on  Riverside  Mountain  and  the  place  of 
beginning.  In  these  circumstances,  as  a  matter  of 
administrative  convenience,  it  may  be  determined 
that  the  reservation  boundary  can  and  should  be 
reestablished  as  a  line  between  the  highest  point  of 
Riverside  Mountain  and  the  meander  corner  com- 
mon to  the  aforesaid  sections  25  and  36.  This  line 
is  sustained  by  adequate  evidence  of  the  proper 
location  of  the  boundary  as  described  in  the  Execu- 
tive Order  of  May  15,  1876. 

LOCATION  OF  THE  BOUNDARY  FROM  SECTION  25, 

T.   2  S.,  R.   23   E.,  THROUGH   SECTION    12, 

T.   5  S.,  R.   23  E.,  S.B.M. 

From  the  point  where  the  line  from  Riverside 
Mountain  intersects  the  bank  of  the  river,  as  de- 


scribed above,  the  second  segment  of  the  boundary 
should  follow  downstream  along  the  bank  of  the 
river  at  the  line  of  ordinary  high  water  as  it  existed 
at  the  time  of  the  issuance  of  the  Executive  Order 
of  May  15,  1876,  to  the  south  boundary  of  section 
12,  T.  5  S.,  R.  23  E.,  S.B.M.,  subject  to  the  applica- 
tion of  the  doctrine  of  erosion  and  accretion  and 
avulsion  to  any  intervening  changes.  Oklahoma  v. 
Texas,  supra. 

With  regard  to  such  intervening  changes,  when 
the  banks  of  a  river  change  gradually  and  imper- 
ceptibly, the  process  is  called  erosion  and  accretion 
and  a  riparian  owner's  boundary  will  remain  the 
stream.  In  cases  where  a  river  suddenly  abandons 
its  old  bed  and  seeks  a  new  course,  the  change  is 
termed  an  avulsion  and  a  riparian  owner's  bound- 
ary will  become  fixed  and  permanent  along  the 
line  of  the  former  channel.  Nebraska  v.  Iowa,  143 
U.S.  359   (1892) . 

The  Executive  Order  of  May  15,  1876,  which 
included  lands  located  east  of  the  west  bank  of  the 
river,  would  operate  as  to  all  those  lands  not  pre- 
viously disposed  of  by  the  United  States,  as  unques- 
tionably the  President  had  the  power  to  reserve  the 
lands  by  Executive  Order.  Sioitx  Tribe  of  Indians 
V.  Ufiited  States,  316  U.S.  317  (1942);  United  States 
V.  Midwest  Oil  Co.,  236  U.S.  459  (1915)  .  A  portion 
of  the  west  half  of  the  riverbed,  however,  was 
owned  at  that  time  by  the  State  of  California  be- 
cause the  Colorado  River  has  been  held  to  be  a 
navigable  stream  in  the  reach  here  under  consid- 
eration. Arizona  v.  California,  et  al.,  283  U.S.  423 
(1931).  The  soil  beneath  navigable  waters  was  not 
granted  by  the  original  states  under  the  Constitu- 
tion to  the  United  States  but  was  reserved  to  the 
States.  Pollard  v.  Hagan,  44  U.S.  (3  How.)  212 
(1845) .  Upon  the  admission  of  a  new  State  into 
the  Union  on  an  equal  footing  it  acquires  all  the 
rights  of  the  original  States  which,  it  has  been  held, 
includes  title  to  the  lands  underlying  navigable 
waters.  Mnmford  v.  Wardiuell,  73  U.S.  (6  Wall.) 
423  (1867) .  The  extent  of  the  ownership  acquired 
by  the  States  upon  admission  is  the  soil  below  or- 
dinary high-water  mark.  Mobile  Transp.  Co.  v.  City 
of  Mobile,  187  U.S.  479  (1903) .  Thereafter,  where 
a  navigable  stream  is  a  boundary  a  riparian  owner's 
title  will  extend  to  low  or  high-water  mark  or  to 
the  center  of  the  stream  according  to  the  law  of 
the  State  in  which  it  is  situated.  Packer  v.  Bird,  137 
U.S.  661  (1891)  .  The  United  States  like  any  other 
riparian  owner  takes  such  title  to  submerged  lands 
as  may  be  conferred  by  State  action.  Donnelly  v. 
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United  States,  228  U.S.  243   (1913) . 

In  1873,  California  enacted  a  law,  now  codified 
as  Civil  Code  §  830,  which  had  the  effect  of  grant- 

I  ing  to  riparian  owners  on  nontidal  navigable  waters 
ownership  of  the  soil  to  low-water  mark.  It  there- 
fore follows  that  in  those  areas  where  the  United 
States  owned  the  uplands,  it  gained  title  under 
State  law  to  the  low-water  mark.  43  Cal.  Ops.  Atty. 
Gen.  291  (1964);  Crews  v.  Johnson,  21  Cal.  Rptr. 
37  (1962) .  It  is  concluded,  therefore,  that  at  the 
time  of  issuance  of  the  Executive  Order  of  May  15, 
1876,  the  United  States  owned  the  area  between 
ordinary  high-water  mark  and  low-water  mark  ex- 
cept in  those  areas  where  it  may  have  previously 
disposed  of  lands  abutting  the  ordinary  high-water 
mark.  The  record  discloses,  however,  that  in  1876 
the  United  States  owned  all  the  lands  abutting  the 
west  bank  of  the  Colorado  River  from  the  above- 
mentioned  section  25,  T.  2  S.,  R.  23  E.,  south 
through  section  12,  T.  5  S..  R.  23  E. 

In  issuing  the  Executive  Order  of  May  15,  1876, 
the  United  States  effectively  severed  that  portion 
of  the  lands  between  the  high  and  low-water  marks 
by  including  them  in  the  reservation,  thus,  effec- 

itively  segregating  these  lands  from  public  lands 
lying  to  the  west  thereof.  It  must  be  concluded  that 
the  Executive  Order  was  effective  to  reserve  any 
lands  within  the  river  then  owned  by  the  United 
States  as  such  order  clearly  intended  that  the  river 
be  included  in  the  reservation. 

Thereafter,  accretions  forming  against  this  shore- 
line to  the  east  thereof  would  be  lands  held  in  trust 
for  the  Colorado  River  Indian  Tribes  in  those  areas 
where  the  river  has  moved  to  the  east  by  the  normal 
process  of  erosion  and  accretion.  Similarly,  in  those 

;  areas  where  the  river  has  moved  to  the  west  by  the 
normal  process  of  erosion  and  accretion,  any  accre- 
tions forming  on  the  east  side  of  the  river  are 
owned  by  the  United  States  in  trust  for  the  Colo- 
rado River  Indian  Tribes. 

In  possible  conflict  with  the  reservation  bound- 
ary, as  hereinabove  set  out,  are  three  tracts  of  school 
lands,  these  being  sections  36  in  Tps.  2,  3,  And  4 
S.,  R.  23  E.  While  the  Act  of  Congress  which 
granted  California  its  school  lands  was  passed  in 
1853,  10  Stat.  244,  246,  title  to  such  lands  does  not 
pass  until  they  are  surveyed.  United  States  v.  Mor- 
rison, 240  U.S.  192  (1916).  Moreover,  title  to  the 
school  lands  thus  granted  was  expressly  subject  to 
reservations  created  prior  to  survey.  10  Stat.  244, 
246.  These  three  sections  36  were  surveyed  in  1879. 


All  three  were  fractional  sections  abutting  the 
meander  line  run  as  part  of  the  survey. 

It  is  the  general  rule  that  a  meander  line  is  not 
a  line  of  boundary  but  one  used  to  delineate  the 
sinuosity  of  the  bank  or  shore  as  a  means  of  as- 
certaining the  quantity  of  land  in  a  fractional  lot, 
the  boundary  line  being  the  water  itself.  St.  Paul 
and  Pacific  R.  Co.  v.  Schurmeier,  74  U.S.  (7  Wall.) 
272  (1869).  Thus,  the  Department  has  held  on 
numerous  occasions  that  grants  by  the  United 
States  of  lands  shown  on  plats  of  survey  as  adjoin- 
ing navigable  waters  are  not  limited  to  the  meander 
line  but  extend  to  the  water  line.  Harvey  M.  La 
Folleite,  26  L.D.  453  (1898)  .  John  J.  Serry,  27  L.D. 
330  (1898)  .  Gleason  v.  Pent,  14  L.D.  375  (1892) . 
J.otiis  W.  Pierce,  18  L.D.  328  (1894).  While  this 
rule  has  been  applied  in  cases  involving  the  is- 
suance of  a  patent,  the  certification  of  lands  (such 
as  school  lands)  is  equivalent  to  patent  and  divests 
the  Department  of  all  jurisdiction  over  the  lands 
or  title  thereto.  Frasher  v.  O'Conner,  115  U.S.  102 
(1885).  Smith  v.  Portage  Lake  and  Superior  Ship 
Canal  Co.,  11  L.D.  475  (1890).  State  of  California 
V.  Boddy,  9  L.D.  636   (1889). 

Against  this  background,  it  can  be  expected  that 
the  State  or  its  successors  in  interest  might  claim 
title  to  accretions  to  these  three  school  sections. 
However,  as  above  noted,  title  to  these  lands  was 
expressly  subject  to  reservations  created  prior  to 
the  survey  theieof.  Inasmuch  as  the  Executive  Or- 
der of  May  15,  1876,  effectively  segregated  the 
shoreline  from  these  fractional  sections  36  by  in- 
cluding it  in  the  reservation,  it  is  concluded  that 
accretions  to  this  shoreline  are  lands  held  in  trust 
for  the  Colorado  River  Indian  Tribes  and  that  they 
did  not  attach  to  the  three  fractional  sections  36 
as  surveyed  in  1879.  For  these  reasons,  correction 
surveys  approved  in  1964  which  apportioned  accre- 
tion lands  to  sections  36,  Tps.  3  and  4  S.,  R.  23  E., 
should  be  suspended  and  the  accretion  surveys  of 
these  townships  approved  in  1962  should  be  re- 
instated in  their  entirety. 

There  are  also  three  parcels  of  School  Indemnity 
Lands  in  sections  1  and  12,  T.  5  S.,  R.  23  E.,  selec- 
tion of  which  was  approved  in  1926.  All  three  par- 
cels abutted  the  meander  line  as  surveyed  by  O.  P. 
Calloway  in  1874.  Congress  had  previously  author- 
ized Lieu  Selections  in  California.  14  Stat.  218,  220. 
However,  such  Lieu  Selections  are  limited  to  other 
lands  of  equal  acreage.  26  Stat.  796.  It  may  also 
be  anticipated  that  the  State  or  its  successors  in 
interest  would  claim  accretions  to  these  Indemnity 
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parcels.  The  record  discloses  that,  at  the  time  Cal- 
ifornia made  its  selection  of  these  fractional  lots, 
substantial  accretions  had  previously  formed  be- 
tween the  meander  line  abutting  these  parcels  and 
the  course  of  the  river.  Since  California  was  in  any 
event  limited  to  lands  of  equal  acreage  in  making 
its  Lieu  Selections,  it  cannot  be  said  that  approval 
of  these  School  Indemnity  Lands  carried  accretions 
which  had  previously  formed.  To  hold  otherwise 
would  mean  that  California  acquired  lands  in  ex- 
cess of  that  which  was  permitted  by  law.  This  then, 
is  an  additional  reason  why  the  accretions  would 
not  have  passed  with  title  to  the  fractional  lots. 
Of  course,  the  rationale  with  regard  to  accretions 
to  the  school  sections  hereinabove  discussed  is 
equally  applicable  to  the  School  Indemnity  Lands 
in  that  the  inclusion  of  the  shoreline  in  the  reser- 
vation prior  to  disposal  of  the  fractional  lots  effec- 
tively segregated  such  shoreline  from  the  abutting 
lands  which  the  State  eventually  selected. 

As  mentioned  above,  the  proper  location  of  the 
boundary  in  the  reach  from  section  25,  T.  2  S.,  R. 
23  E.,  through  section  12,  T.  5  S.,  R.  23  E.,  is  the 
line  of  ordinary  high  water  along  the  west  bank  of 
the  river  at  the  time  of  issuance  of  the  Executive 
Order  of  May  15,  1876,  subject  to  application  of 
the  doctrine  of  erosion  and  accretion  and  avulsion. 
Absolute  certainty  as  to  the  location  of  the  bank 
in  1876  is  probably  not  possible  to  achieve.  How- 
ever, in  fixing  the  boundary,  all  that  is  required 
is  such  certainty  as  is  reasonable  as  a  practical  mat- 
ter, having  regard  to  the  circumstances.  Arkansas 
V.  Tennessee,  269  U.S.  152  (1925).  The  record  dis- 
closes that  the  reach  of  the  bank  of  the  river  from 
section  25,  T.  2  S.,  R.  23  E..  through  T.  4  S.,  R.  23 
E.,  was  meandered  in  1879  and  that  portion  of  the 
right  bank  in  sections  I  and  12,  T.  5  S.,  R.  23  E., 
was  meandered  in  1874.  These  meander  lines  were 
reestablished  in  a  dependent  resurvey  made  by  the 
Bureau  of  Land  Management  in  1958. 

As  noted  above,  in  1876  the  United  States  owned 
all  the  lands  abutting  the  river  on  the  west  from 
the  above-mentioned  section  25,  T.  2  S.,  R.  23  E., 
south  through  section  12,  T.  5  S.,  R.  23  E.  Also,  the 


record  indicates  the  present  course  of  the  river  in 
this  reach  is  now  along  or  east  of  its  position  as 
surveyed  in  1874  and  1879,  except  in  two  insig- 
nificant respects.  The  record  also  discloses  that  the 
lands  presently  lying  between  the  meander  lines  of 
1874  and  1879  and  the  right  bank  of  the  river  were 
formed  by  accretion.  Since  the  bulk  of  the  lands 
abutting  these  meander  lines  on  the  west  are  pres- 
ently owned  by  the  United  States  and  those  lands 
in  non-federal  ownership  located  to  the  west  of 
the  meander  lines  are  not  entitled  to  accretions  as 
against  the  United  States  in  any  event,  these 
meander  lines  may  be  adopted  as  the  boundary  of 
the  reservation  as  a  matter  of  administrative  con- 
venience. Only  lands  of  the  United  States  under 
the  jurisdiction  of  the  Department  of  the  Interior 
are  involved.  Considering  the  nature  of  surveys  in 
isolated  areas  and  the  limits  of  accuracy  which 
could  be  achieved  with  equipment  available  nearly 
100  years  ago,  it  is  concluded  that  these  lines  are 
adequate  evidence  of  the  proper  location  of  the 
reservation  boundary  as  they  are  reasonable  as  a 
practical  matter,  having  regard  to  the  circum- 
stances. Arkansas  v.  Tennessee,  supra. 

In  summary,  it  is  concluded  that  in  those  areas 
where  the  United  States  has  not  conveyed  its  title 
to  the  lands  abutting  the  reservation,  it  may  survey 
and  resurvey  what  it  owns  and  establish  and  rees- 
tablish boundaries.  United  States  v.  State  Investment 
Co.,  supra.  The  United  States  may  make  or  correct 
its  surveys  and  such  are  not  assailable  in  the  courts, 
except  in  a  direct  proceeding.  Cragin  v.  Poivell, 
128  U.S.  691  (1888) .  Therefore,  in  the  above-men- 
tioned areas,  it  is  concluded  the  determination  of 
the  reservation  boundary  as  herein  made  is  not 
subject  to  collateral  attack.  As  to  those  areas  where 
the  lands  abutting  the  reservation  boundary  are  in 
non-federal  ownership,  it  may  be  expected  that 
litigation  will  be  necessary  to  extinguish  claims  of 
others  which  are  adverse  to  those  of  the  Colorado 
River  Indian  Tribes. 

Edward  Weinberg 


CHRONOLOGICAL  TABLE  OF  OPINIONS 


Mar,  29,  1922, 

Apr.  5,  1922, 

Apr.  27,  1922, 

Apr.  29,  1922, 
June  9,  1922, 


Page 
Oct.  8,  1917,       Stockbridge  and  Munsee  Tribes — Per 

Capita  Payments  D-42071    1 

Oct.  31,1917,  Five  Civilized  Tribes — Eminent  Do- 
main,  D-40462    2 

Dec.  11,  1918,    Five  Civilized  Tril>es — Coal  Leases.  .  5 

Mar.  3,  1921,  M-2655,  Five  Civilized  Tribes— Con- 
trol of  Restricted  Funds  After  Sale 
of  Restricted  Lands 7 

Mar.  11,1921,    M-2047,    Oklahoma    Probate    Courts 

— Jurisdiction     Over     Inherited     In- 

.  Tunc  ''9    19'*' 

terests    of    Minor    and    Incompetent  ~   " 

Members  of  Five  Civilized   Tribes.  .  7  July  7,  1922, 

June  4,  1921,  M-4017,  Osage  —  Payments  to 
Guardians  of  Minors  and  Incom- 
petent Adults    9 

July  14,  1921,     M-5379,    Fee    Title— Expiration    of 

Trust    Period    10 

July  29,  1921,     M-4018,  Right  to  Citizenship   15  Aug.  1,'j,  19 

Sept.  29,  1921,  M-56 13,  Fort  Hall  Indians— Re- 
stricted Patents  —  Authority  of 
Secretary  to  Remove  Restrictions    .  .  17 

Oct.  22,  1921,  M-6224,  Use  of  Proceeds  From 
Leased  Lands  on  Flathead  Reser- 
vation— Irrigation   Project    19  Nov.  13,  1922 

Oct.  29,  1921,  M-6083,  Devise  of  Indian  Land- 
Allottee's   Will    21  Nov.  29   1922 

Nov.  15,  1921,    M-6376,    Flathead— Penalty   Against 

Land  Owners    23 

Nov.  22,  1921,  M— 5805,  Crow— Additional  Allot- 
ments— Disposition     25 

Nov.  23,  1921,    M-6383,      Osage    —    Payments      to 

Minors     28 

Dec.  29,  1921,  Stockbridge  —  Munsee  — Back  An- 
nuity Payments,  D-42071    (Supp.)..  29 

Jan.  4,  1922,       M-4017      (Supp.)      Osage— Royalty 

Payments  to  Incompetents   36 

Jan.  11,1922,     M-2258,      Taxation     of     Restricted 

Allotments     38 

Mar.  10,  1922,  M-7002,  Kiowa,  Comanche— Pat- 
ented  Allotments    41 


July  10,  1922, 


Aug.  2,  1922, 


Sept.  30,  192: 
Nov.  1,  1922, 


Dec.  2,  1922, 
Dec.  15,  1922, 
Dec.  28,  1922, 
.[an.  2,  1923, 
Jan.  24,  1923, 
Jan. 30,  1923. 


Page 
M-6882,    Cancellation    of    Fee— De- 
ceased Allottee   43 

M-7316,  Choctaw  and  Chickasaw — 

Coal  Lands 45 

M-5379,       M-5702,      Trust      Allot- 
ment— Expiration     46 

M-7193,  Winnebago— Tribal  Funds.  48 

M-7599,    Ft.    Belknap— Changes    in 
Allotment  Roll    50 

49  L.D.   166,  Flathead  Timber  Lands         52 

49  L.D.  420,  Mining  Claims  Within 
Indian  Reservations    54 

49   L.D.   421,   Mining  Claims  in   the 

Fort  Apache  Indian  Reservation    ...  54 

M-7996,    Jurisdiction    of    State    Pro- 
bate   Courts    56 

M-8370,    Oil    and    Gas    Royalties- 
Assignment    64 

Osage — Restricted    Property — -Rights         66 

M-8860,     Osage     County  —  Liquor 

Sales     69 

49   L.D.    348,   Taxability   and    Alien- 
ability— Allotted    Lands    71 

M-8971,     Disbursement     of     Tribal 
Funds     75 

M-9094,     Indian     Money  —  Surety 
Bonds     76 

49    L.D.    370,    Wind    River    Reserva- 
tion— Repayment  of  Irrigation  Costs  77 

49    L.D.    376,    School    Lands    Within 

the  Crow   Indian  Reser\'ation    79 

49  L.D.  396,  Condemnation  of  Lands 
Allotted  in  Severalty   83 

49  L.D.  414,  Status  of  Property  Pur- 
chased  With   Indian  Trust  Funds    .  .  86 

49   L.D.   424,   Mining  Claims   in   the 
Navajo  Indian  Reservation 88 


2101 


2102 


CHRONOLCXilCAL    TaBLE    OF    OPINIONS 


May  18,  1923, 

June  19,  1923, 

Nov.  5,  1923, 

Nov.  28,  1923, 
Dec.  4,  1923, 
Dec.  13,  1923, 

Jan.  28,  1924, 

Feb.  12,  1924, 
Mar.  12,  1924, 

May  28,  1924, 

May  31,  1924, 

June  6,  1924, 

June  16,  1924, 

June  17, 1924, 
Aug.  27,  1924, 

Oct.  8,  1924, 

Oct.  9,  1924, 

Oct.  27,  1924, 

Nov.  6,  1924, 

Nov.  8,  1924, 

Nov.  11,  1924, 

Nov.  15,  1924, 

Nov.  21,  1924, 

Dec.  1,  1924, 
Dec.  23,  1924, 
Dec.  23,  1924, 


49  L.D.  592,  Leasing  of  Lands  within 
Reservations  in  Alaska 

M-5386,    Ft.    Hall— Lands    for    Res- 
ervoir      

M-11094,  Interior  Employees — Land 
Ownership     

M-11291,  Indian  Custom  Marriage. 

M-11108,  Quapaw — Mining  Lease   . 

M-10526,      Creek—Enrollment— Al- 
lotment     

M-11410,    Flathead — Power   Site    on 
Allotted    Land    

Mineral    Leasing   Act    


50  L.D.   315,   Status  of  Alaskan   Na- 
tives— Tide   Lands    

M-7316,     Choctaw     and     Chickasaw 
— Coal   Royalties    

M-11879,      Distribution      of     Tribal 
Funds — Chippewa    

M-12498,      Exchange      of      Allotted 
Land — Flathead    

M-12198,    50    L.D.    551,    Intermar- 
riage— Enrollment  of  Children   Born 

M-11380,  Chippewa — Enrollment  .. 

M-12509,   Restricted   Fee   and   Trust 
Patents     

M- 12746,  Quapaw — Federal  Income 
Tax    

M-13344,         Flathead    —    Highway 
Right-of-Way     


M-12874,    Chippewa — Back     Annui- 
ties       

M-13270,   Chippewa — Back   .Annuity 
Payments     

M-13807,    Oil    Royalties    From    Al- 
lotted Lands    


M-31861,     Five     Civilized     Tribes- 
Oil    Royalties    


50  L.D.  672,  Ft.  Apache  Reserva- 
tion— Mineral    Leases    

M-13866,  50  L.D.  676,  Extent  of 
Title  to  Lands  Patented  as  Mission 
Claims    

M-14017,  Title   to   Land    

M-13772,    Quapaw    Tribe — Heirship 

M-14237,  Taxation  of  Restricted 
Lands     


Page 

Dec.  24,  1924, 

2075 

Jan.  23,  1925, 

91 

Apr.  24,  1925, 

94 

May  12,  1925, 

95 

Dec.  19,  1925, 

95 

Jan,  20,  1926, 

97 

Mar.  6,  1926. 

99 

Mar.  16,  1926, 

101 

June  2,  1926, 

104 

June  7,  1926, 

106 

Oct.  4,  1926, 

109 

Nov.  6,  1926, 

111 

Dec.  21,  1926, 

112 

Dec.  24,  1926, 

115 

Dec.  28,  1926, 

117 

Jan.  8,  1927, 

119 

Jan.  14,  1927, 

120 

Feb.  16,  1927, 

123 

Mar.  19,  1927, 

124 

Mar.  26,  1927, 

128 

Apr.  12,  1927, 

130 

Sept.  21,  1927, 

131 

Oct.  6,  1927, 

Oct.  17,  1927, 

132 

134 

Feb.  24,  1928, 

134 

May  9,  1928, 

M-13864,   State   Right    to   Tax    Pat- 
ents in  Fee   

M-13807,   Creek— Descent  of  Lands 

M-14233,  Flathead— Enrollment  .  .  . 

M-15849,    Extent    of    Indian    Water 
Rights    

M-17687,    Disposition    of    Allotment 
Funds — Osage     
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M-20612,   Sioux   Benefits    
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Water   Rights    
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M-23117,  Reimbursement  of  Appro- 
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M-23422,    Seminole— Oil    and    Min- 
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May  14,  1928,  M-24358,  Navigable  Waters— Exclu- 
sion— Quileute    Reservation    

June  19,  1928,  M-24293,  Osage  Property— Inheri- 
tance     

Nov.  19,  1928,  M-24735,  Segregated  Coal  and  As- 
phalt   Lands    

Mar.  25,  1929,  52  L.D.  591,  Allowances  of  Claims 
Against  the  Estate  of  an  Enrolled 
Member  of  the  Osage  Tribe   

Mar.  27,  1929,  52  L.D.  594,  Arizona  Eastern  Rail- 
road Company   


May  4,  1929, 
June  7, 1929, 

June  26,  1929, 
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Water  Rights    


M-25258,  Creation  of  Trusts  by  Re- 
stricted   Indians    

M-25260,  Coal  and  Asphalt  Lands 
Royalties      

M-25278,  (52  L.D.  694),  Claims 
Within  Indian  Pueblos — New  Mex- 
ico     

M-25280,    Quapaw — Mining    Leases 

52  L.D.  709,  Wind  River  Reserva- 
tion— Repayment  of  Irrigation  Con- 
struction Costs    

M-25347,  Liability  for  Irrigation 
Costs    

M-25737,  (53  I.D.  48),  Taxability 
of  Cherokee   Lands    

53,  I.D.  78,  Custom  Marriage  and 
Divorce    

M-25698,  Federal  Water  Power  Act 
— State  Powers  to  Tax  Licenses  on 
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M-25873,  53  I.D.  107,  Non-Taxabil- 
ity of  Leases  of  Restricted  Yakima 
Indian     Allotments     
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M-25930,  53   I.D.    133,  Taxation  of 
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M-25999,     California     Indians— En- 
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tions Upon  Lands  and  Funds — Five 
Tribes     
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July  10,  1931.  M-26489,  (53  L.D.  399),  Ft.  Hall 
Irrigation   Project- -Damages    

July  20,  1931.  M-26583,  (53  I.D.  412),  Distribu- 
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Sept.  16,  1931,  M-26667,  Walapi  (Hualapai)  In- 
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Supervision    
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Nov.  28,  1931,  53  I.D.  564,  Taxability  of  Home- 
stead Allotments  of  Members  of  the 
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Jan.  20,  1932,  Restrictions  on  Inherited  Person- 
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Feb.  3,  1932,  53  I.D.  589,  Status  of  Board  of  In- 
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Feb.  24,  1932,  M-26915,  (53  I.D.  593),  Status  of 
Alaska  Natives    
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53  I.D.  606,  Taxation  of  Income 
From  Mineral  Production  from  Re- 
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Marriage — Validity — Alaska     329 

Sept.  23,  1932,  M-24173,  (54  I.D.  71),  Sale  of  Tim- 
ber— Georgetown  Reservation,  Wash.       333 

Nov.  25,  1932,  M-27239,  (54  L.D.  90),  Indian- 
Owned  Land  Within  Irrigation  Proj- 
jects     336 

Nov.  30,  1932,    M-27228,   (54  I.D.   105),  Taxability 

of  Allotments — Osage    340 

Dec.  9,  1932,  M-27882,  (54  I.D.  109),  Retirement 
—  Service  Credit  —  Five  Tribes 
Schools     341 

Feb.  18,  1933,     M-27343,   (54  L.D.    160),  Authority 

to  Cancel   Patent — Lien    342 
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Rights    344 
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Pueblo  of  Nambe 363 
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Oct.  14,  1933,  M-27596,  (54  I.D.  310),  Trust  for 
Five  Civilized  Tribes — Restrictions 
on   Life    Insurance    Policies    373 
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ments— Administrative    Authority    .  .        388 

Mar.  1,1934,      M-27671,     Yankton     Sioux     School 
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Mar.  7,  1934,      M-27656,  Papago— Mineral  Deposits       392 
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Applicable   to   Five   Tribes    398 

Mar.  30,  1934,    M-27681      (54     I.D.     401),     Indian 

Timber    Sale    Contracts    401 

Apr.  5,  1934.       M-27631     (54     I.D.     418),     Fishing 

Rights— Yakima    Tribes    405 

Apr.  19,  1934,  M-27654,  Five  Tribes— Question  of 
Expiration  of  Gas  Lease  and  of 
Holding  Over  by   Lessee    406 

May  7,  1934,       M-27656   (Supp.),  Papago— Mineral 

Rights    408 

May  15,  1934,  Indian  Corporations — Federal  Char- 
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June  15,  1934,    M-27690,     Migratory    Bird     Treaty 

Act     410 
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July  14,  1934,     M-27750,    Removal    of    Remains    of 

Indians     412 

July  19,  1934,     Minnesota — Liquor  Sales    414 

July  20,  1934,     Ft.   Totten— State   School   Tax    414 

July  25,  1934,     Snake — Attorney's    Contract    415 

July  26,  1934,  M-27728,  Default  in  Payments  Un- 
der Timber  Contract — Determination 
of  Difference  Between  Breached  and 
Terminated  Contract — Klamath    ...        415 

July  26,  1934,     M-27744     (54    LD.    546),    Algoma 

Lumber  Company    417 

Aug.  5,  1934,      M-27700    (54   LD.   555),   Alienation 

of  Chippewa  Allotted  Land    419 

Aug.  6,  1934,      M-27788,  Osage— Attorney's  Fee   .  .        421 

Aug.  8,  1934,      Rosebud      Sioux  —  Cash      Allotment 

Benefits    423 

Aug.  8,  1934,      Chippewa  Enrollment    424 

Aug.  8,  1934,      Shawnee — Awards    424 

Aug.  9,  1934,  Creek— State  Oil  Production  Tax   ..  425 

Aug.  14,  1934,  Wheeler-Howard  Act— Fee  Patent  .  .  426 
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Sept.  6,  1934,  National  Industrial  Recovery  Act — 
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Indian  Lands    436 

Sept.  12,  1934,    Disbursement  of  Funds   437 

Sept.  15,  1934,    Five    Tribes — Partition    of    Inherited 

Lands     438 

Sept.  17,  1934,    Temporary    Withdrawals    of    Surplus 

Trust  Lands    439 

Oct.  2,  1934,  Standing  Rock— Mortgage  on  Re- 
stricted   Lands    440 

Oct.  3,  1934,       Osage  —  Grant      of      Right-of-Way 

Through  Trust  Lands   440 

Oct.  12,  1934,     Papago— Wheeler-Howard    Act    441 

Oct.  25,  1934,     55  I.D.    14,  Powers  of  Indian  Tribes       445 

Oct.  25,  1934,  Chickasaw — Lease  Approval  Proce- 
dure           477 

Nov.  7,  1934.  M-27796,  IRA  Interpretation  Re- 
garding  Devisee  Questions — Tribal 
Organization  and  Jurisdiction — Defi- 
nition of  Tribe  as  Political  Entity  .  .        478 
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Nov.  12,  1934,    Shoshone — Oil    Lease — Operations    .        480 

Nov.  14,  1934,    Osage — Exchange  of  Stock 481 

Nov.  20,  1934,    Red  Lake — Trader's  License    481 

Nov.  20,  1934,     Sioux — Wheeler- Howard     Act — Land 

Outside    Reservation    482 

Nov.  22,  1934,    Wheeler-Howard  Act — Elections    ...        483 

Nov.  28,  1934,    M-27833,     Disbursement    of     Osage 

Funds     483 

Dec.  13,  1934,  M-27810,  Wheeler-Howard  Act— In- 
terpretation             484 

Dec.  13,  1934,     M-27381,   Fond   du    Lac    Chippewas 

— Enrollment      494 

Dec.  14,  1931,     Crow — Grazing    Privileges    503 

Dec.  18,  1934,     Conveyance    to    the    U.S.    to    Avoid 

Taxation    503 

Dec.  18,  1934,     Chippewa — Enrollment    504 

Dec.  22,  1934,    Fort   Belknap— Allotment    505 

Jan.  10,  1933,  Menominee  -  Enrollment  —  Regu- 
lations            505 

Jan.  17,  1935,      Wheeler-Howard      Act  —  Subsistence 

Homesteads 506 

Jan.  17,  193,'),      Chippewa — Approval  of  Will 507 

Jan.  22,  1935,     M-27759,  Per  Capita  Payment  From 

Judgment     508 

Jan.  22,  1935,  M^27816,  Homesteads  —  Develop- 
ment             511 

Jan.  22,  1935,     M-27843,  Settlement  of  Estate 513 

Jan.  30,  1935,     M-27814,  Land  Title  Status   515 

Jan.  31,1935,     State     Highway     Tax — Applicability 

to  Cheyenne  River  Reservation    ....        518 

Feb.  5,  1935.        M-27903,      Reservation      Elections— 

Wheeler-Howard  Act 518 

Feb.  6,  1935,       Mining  Leases — Tribal  Indian  Lands        521 

Feb,  7,  1935,       Flathead  Power  Site    521 

Feb.  8,  1935,       Jicarilla— Timber     526 

Feb.  20,  1935,     M-27512,       Irrigation       Charges  — 

Pueblo   Lands    528 

Feb.  27,  1935,     State  Highway  Tax— .Applicability  to 

Cheyenne   River   Reservation    531 

Feb.  27,  1935,  Contract  With  Washington  State 
Providing  for  Education  of  Indian 
Children  Out  of  Appropriated  Funds       531 

Feb.  28,  1935,  Secretary's  Power  to  Regulate  Con- 
duct of  Indians    531 

Mar.  9,  1935,      Officers  of  Tribe  as  U.S.  Officers   ..        537 
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Right-of-Way    Application    539 

Pueblo  —  Awards  to  Non-Indian 
Claimants    539 

Cheyenne   River  and   Standing  Rock 

— Exchanges   540 

San  Carlos  Apache — Constitution    .  .        541 

Gila   River — Constitution    543 

Taxable      Property — Assignment      to 

U.S.  in  Trust   544 

M-27939,    Trust    Period— Extension 

— Mission   Indians    545 

M-27998,  Navajo  Timber  Sale  Con- 
tract             547 

M-27902,  Royalty  Payment  on  Gas- 
oline— Osage  Reservation   550 

Red  Lake  Chippewa — Enrollment   .  .        552 

M-27996,  Bed  of  Arkansas  River- 
Title     552 

Contract  With  State  for  Schooling 
Indians     554 

M-27770,  Issuance  of  Patents — 
Quinault    Reservation    555 

M-28028,    Reappraisement    of    Land 

Ft.  Peck  Reservation 556 

Reservations  —  Montana      Criminal 

Code    557 

Five  Tribes — Oil  Leasing  Regula- 
tions             559 

M-28033,  Seminole  Nation  Attor- 
ney's  Contract    561 

Cherokee — Claims  to  Land 562 

Ft.    Peck — AllotmenU    564 

M-28086,  55  I.D.  295,  Allotment 
Selections — Ft.    Belknap    567 

Port  Madison  Tide   Lands — Title    .  .        572 

Leasehold  Agreement  —  Waiver  of 
Delinquencies  in  Payment  of  Ad- 
vance Royalties  and  Rentals — Paw- 
nee   Estate    572 

Shawnee  Land   Purchases    573 

Grazing  on  Tribal  Lands — Depart- 
ment   Powers    573 

M--28125,  Personnel  Employment — 
Indian  Trusts   574 

Chippewa — Organization  Under  IRA        575 
Attorney  Contracts    576 
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Sept.  13,  1935,  Whether  Another  Election  May  Be 
Called  by  Secretary  if  Vote  Falls 
Below  Thirty  Percent— IRA    577 

Sept.  20,  1935,  Cherokee— Distribution  of  Oil  Roy- 
alties            578 

Sept.  21,  1933,    Five  Tribes— Land   Partition    578 

Oct.  16,  1935,     M-28183,      Papago      Reservation  — 

Mining    Charges    579 

Oct.  31,1935,  M-28197,  Education  and  Relief- 
State  Contract    581 

Nov.  12,  1935,  Ft,  Bidwell— Adoption  of  Constitu- 
tion           582 

Nov.  19,  1935,    Determination    of    Heirs    by    Courts 

of   Indian   Offenses    582 

Dec.  5,  1935,       Credit    Regulations    583 

Dec.  10,  1935,    Reinstatement    of    Cancelled    Sale — 

Pyramid    Lake    587 

Dec.  13,  1935,  Timber  Contracts — Colville  Reserva- 
tion            588 

Dec.  17,  1935,    Navajo — Distribution    of    Unallotted 

Property    589 

Dec.  17,  1935,    Osage  —  Jurisdiction  —  Crimes      and 

Misdemeanors 591 

Der.  26,  1935,    Ft.  Berthold — Claiins  Against  United 

States   592 

Dec.  26,  1935,    Chippewa — Enrollment    596 

Jan.  8,  1936,       M-28198,    Yuma    Reservation — Title 

to  Lands    596 

Jan.  24,  1936,  Colville  Resettlement  Loan — Secur- 
ity            602 

Mar.  12,  1936.    Unallotted     Lands  —  Prospecting     & 

Leases    602 

Mar.  12,  1936,    M-2823I,  Deposit  of  Indian  Moneys       604 

Mar.  18,  1936,    Delaware — Appropriation  for 606 

Mar.  18,  1936,  M-28316,  Emergency  Funds— Strick- 
en Rural   Areas    609 

Mar.  18,  1936,    M-28108,    Payment   of   Water   Right 

Charges — Pueblos     610 

Mar.  18,  1936,    Navajo — Determination  of  Heirs   ...        612 

Mar.  20,  1936,  Ft.  Belknap  Land  Purchase— Reor- 
ganization  Act    613 

Mar.  24,  1936,    Chippewa  Enrollment   613 

Mar.  25,  1936,  Navajo — Authority  of  Special  Dis- 
bursing   Agent    614 

Mar.  25,  1936,    Kiowa   Crop   Mortgages    614 
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Mar.  31,1936,    M-28317,   Educational  Loans   to  In- 
dians            615 

Mar.  31,  1936,  M-28120,  Ownership  of  Island  With- 
in Ft.  Berthold  Reservation    616 

Apr.  15,  1936,     Sioux — Elections  on  Constitutions   .  .        618 

Apr.  16,  1936,  M-28309,  Five  Civilized  Tribes- 
Attorney's    Fees    619 

Apr.  22,  1936,    Applicability   of   the   Social    Security 

Act  to  the  Indians 624 

Apr.  23,  1936,    M-27814   (Supp.)   Title   to  Right-of- 

Way  Lands   627 

Apr.  23,  1936,     M-28029,  Disposition  of  Osage  Trust 

Funds     632 
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1941 — Section  5 — Prohibition  of  the 
Use  of  Funds  for  Alice  Howard    ...        971 

Aug.  27,  1940,  Interior  Appropriations  Act  of  1941, 
Section  5 — Prohibition  of  Funds  for 
the  Use  of  Harry  Ritchie 972 

■Aug.  27.  1940,  Conveyance  of  Inherited  Trust  Land 
to  a  Tribe  Not  Under  the  Indian 
Reorganization  Act    974 

Sept.  4,  1940,  M-30920,  Enforcement  of  Florida 
Deer  Removal  and  Quarantine  Law 
on  Seminole  Indian  Reservation    .  .  .        975 

Sept.  7,  1940,  M-30793,  Bureau  of  Reclamation- 
Payment  for  Improvements  on  Col- 
ville    Reservation    979 

Sept.  9,  1940,  Trust  Allotments — Authority  of  Sec- 
retary  to   Partition    984 

Sept.  20,  1940,  Secretarial  Authority  to  Issue  Law 
and  Order  Regulations — Statutes  and 
Decisions      985 

Sept.  27,  1940,  Citizenship  Status  of  an  Indian  Born 
in  Metakatla,  Canada,  on  March  10, 
1906     986 
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Sept.  28,  1940,  Secretarial  Authority  Regarding  Re- 
scission of  Only  a  Portion  of  Prior 
Approved  Resolution 


Page 


987 


Oct.  7,  1940, 
Oct.  9,  1940, 

Nov.  7,  1940, 
Nov.  22,  1940, 
Nov.  23,  1940, 

Dec.  3,  1940, 

Dec.  3,  1940, 
Dec.  13,  1940, 

Dec.  16,  1940, 

Dec.  18,  1940, 

Dec.  23.  1940, 

Jan.  24,  1941, 

Jan.  29,  1941, 

Feb.  6,  1941, 
Feb.  10,  1941, 
Feb.  12,  1941, 

Feb.  26,  1941, 


Legal  Procedures  Regarding  Ster- 
ilization            987 

M-30984,  Kiowa  Indian  Hospital — 
Alcohol  for  Medicinal  Purposes — 
— Power  of  Oklahoma  to  Require 
Permit    988 

M-31039,  Method  of  Determining 
"Indians  Not  Taxed"    990 


M-31039  (Supp.),  Method  of  Deter- 
mining "Indians  Not  Taxed" 


997 


M-31038,  Law  and  Order— Jurisdic- 
tion— Applicability  of  Federal  Sta- 
tute— Tribal    Sovereignty    1000 

Claims — North  and  South  Dakota 
Indian  Reservation — Loss  of  Personal 
Property    1002 

Authority    of    Navajo    Tribe    to    Ban 

Use  of  Peyote  Within  Reservation   .  .       1009 

M-30923,  Authority  of  Secretary  to 
Enter  Into  Agreement  With  Own- 
ers of  Land  Bordering  on  Big  Wind 
River,    Wyoming    1011 

Osage — Taxation  of  Partitioned  Re- 
stricted Lands — Conveyance  of  Title 
and  Intervening  Legislative  Action    .      1016 

Irrigation  Projects — Regulations  Re- 
quiring Written  Statements  Relative 
to  Certain   Matters    1018 


M-30898,  Attorney  Contract  Re 
Federal  Tax  Assessment  Against  Re- 
stricted   Five   Tribes    


M-30604,  Proceeds  From  Investment 
of  Restricted  Funds — Individual  En- 
titlement          1022 

St.  Croix  Indians — Organization  Un- 
der §16  of  Indian  Reorganization 
Act     1026 

M-31064,  Authority  for  Sale  of  Tim- 
ber—Unallotted  Lands    1029 


Adoption    of    Constitution — Jurisdic- 
tion of  Wheeler-Howard  Act 


1031 


Creation  of  the  Hopi  Unit  Within 
the  Boundaries  of  the  Navajo  Reser- 
vation           1032 

Indian  Service  Employees — Owner- 
ship of  Stock  in  Indian  Owned  Cor- 
p)orations    1036 


Page 
Mar.  3,  1941,      Approval    of    Will    Written    in    the 
Sioux    Language    and    Not    Formally 
Witnessed    1037 

Mar.  10,  1941,  Agreement  Between  Interior  and 
Justice  Regarding  Evidence  Used  in 
Cases  Before  Court  of  Claims — 
Menominee    1038 


Mar.  21,  1941, 
Mar,  21,  1941, 

Apr.  11,  1941, 

Apr.  12,  1941, 
Apr,  16,  1941, 

Apr,  18,  1941, 

May  1,  1941, 
May  13,  1941, 
May  17,  1941, 


Exchange    of    Land    Between    Indian 

and  Non-Indian    1038 

Government  Owned  School  Build- 
ings on  Indian  Allotment — Question 
of  Land  Lease  Payments  to  Indian   .      1039 

Question  of  Departmental  Approval 
of  Osage  Partition  Proceedings  and 
Other  Litigation  Regarding  Attor- 
neys'   Compensation    1040 

Government  Construction  of  Fences 
Around  Private  Land  Not  Yet  Ac- 
quired for  Indians 1041 

Enrollment  as  Members  of  the  Con- 
federated Tribes  of  the  Colville  Res- 
ervation of  Persons  Having  Less 
than   1/4  Indian  Blood   1042 

Whether  Pueblo  With  Fee  Title  is 
Considered  Indian  Country  and  Un- 
der Federal  Criminal  Jurisdiction    .  .      1043 


Federal  and   State  Laws—  Tribal  En- 
terprises on  Navajo  Reservation    .  .  . 


1044 


1019  May  28,  1941, 


Juno  6,  1911, 
June  11,  1941, 


Tribal  Ordinance  Regulating  Live- 
stock           1047 

Tribal  Rolls  for  the  Purpose  of  Dis- 
tributing Tribal  Funds,  and  for  At- 
lotment  Purposes    1049 

M-31122,  Application  of  Wisconsin 
Fish  and  Game  Laws  and  Other 
Criminal  Statutes  to  Indians    1053 

Tribal  Council  Power  to  Execute 
Leases  Without  Public  Auction    ....      1055 

M-31324,  Authority  of  the  Secretary 
or  Shoshone  Tribe  to  Authorize  De- 
ferment of  Reimbursement  of  the 
Shoshone  Judgment  Fund 1058 


June  18,  1941,  Agreement  Between  City  of  Phoenix 
and  U.S.  on  Behalf  of  Ft.  McDowell 
— Technical   Questions    1059 

June  21,  1941,  Indian-Made  Store  Advertisement 
Regarding  Moccasins  Manufactured 
by  Shoe  Company — Unfair  Trade 
Practices    Question    1060 

July  28,  1941,  Departmental  Review  of  Tribal  Or- 
dinances           1060 
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July  30,  1941,     Application    of    State    Income    Tax 
Laws    to    Indian    Employee    of    Fed- 
eral Government    1061 

Aug.  7,  1941,  Yankton  Indian  Reservation — Appli- 
cation of  Act  of  June  27,  1934,  Re 
Liquor    1063 

Aug.  14,  1941,    Re   The    Intoxicating   Liquor   Traffic 

Among  Natives  in   Alaska    1065 

Aug.  14,  1941,  M-31194,  Extradition  of  Indian  Fug- 
itives to  Reservations  Where  Of- 
fense Was  Committed    1066 

Aug.  14,  1941,  M-31404,  Attorneys  Fee — Services 
Rendered  Tribe  in  Securing  Passage 
of  Legislation    1068 

Aug.  22,  1941,  Regarding  Designation  of  Alaskan 
White  Mountain  Native  Village  as 
Reserve  and  Inclusion  of  River   ....      1073 

Sept.  5.  1941,  State  Jurisdiction  Over  Crimes  Com- 
mitted By  and  Against  Indians  in 
Former  Oklahoma  Territory    1074 

Sept.  23,  1941,  Taxation — Statute  Authorizing  State 
and  Local  Taxation  of  Royalties  Re- 
ceived by  Indians  on  Executive  Or- 
der Reservations — New  Mexico  State 
Laws    1075 

Sept.  23,  1941,  Right  to  Fish  in  Usual  and  Accus- 
tomed Places  as  Provided  by  Early 
Treaities;  Indians  Contend  State  Law 
Not    Applicable    1076 

Oct.  1,1941,  Five  Civilized  Tribes— Status  of 
Freedmen — Organization  Under  Ok- 
lahoma Welfare  Act    1076 

Oct.  9,  1941,  M-31417,  Oklahoma  Welfare  Act- 
Application  to  Indians  Within  Osage 
County     1078 

Oct.  31,1941,  Proposed  Executive  Order  Extend- 
ing Trust  Periods  of  Indian  Land  .  .      1079 

Jan.  13,  1942,  Re  the  Memorandum  of  Understand- 
ing Between  the  State  of  South  Caro- 
lina, the  Catawba  Indian  Tribe,  the 
U.S.  Department  of  the  Interior,  and 
the  Farm  Security  Administration  of 
the   U.S.   Department  of  Agriculture      1080 

Jan.  15,  1942,  M-31579,  Timber— Interest  of  Pa- 
tentee Whose  Patent  Was  Cancelled 
and   Later  Reinstated    1084 

Feb.  3,  1942,  M-31476,  Purchase  by  U.S.  Under 
25  U.S.C.  372  of  Heirship  Lands- 
Discussion  of  Inapplicability  of  IRA      1089 

Feb.  10,  1942,  Conflict  Between  Migratory  Bird 
Treaty  With  Great  BritJiin  and 
Treaty  With  the  Yakimas  Re  Hunt- 
ing Rights  on  Reservation   1090 


Page 
Feb.  13,  1942,     M-31155,   Oil   and   Gas   Leases— In- 
terpretation of  Payment  Provisions   .       1091 

Feb.  13,  1942,     M-31634,  Fishing  Rights  of  Alaskan 

Indians    1096 

Mar.  19,  1942,  M-31582,  Coal  Mining  Lease— Roy- 
alty   Payments    1 106 

Apr.  9,  1942,  Canadian  Born  of  American  Indian 
Parents — Citizenship  Act  of  1924  and 
Nationality   Act  of    1940    1 109 

.Apr.  10,  1942,  Indian  Employee  of  U.S. — Purchase 
of  Trust  Land  With  Funds  Borrowed 
From  Tribal  Loan  Fund 1 109 

Apr.  21,  1942,  Whether  the  Migratory  Bird  Treaty 
Was  Applicable  to  Hunting  by  In- 
dians Upon  Their  Reservations   ....      1113 

May  11,  1942,  M-31552,  Authority  of  the  Depart- 
ment of  the  Interior  to  Refuse  to 
Issue  Trust  Patent 1115 

June  4,  1942,  .Authority  of  the  Superintendent  of 
the  Osage  Agency  to  Make  Distribu- 
tion of  Osage  Property  in  Accord- 
ance With  Orders  of  the  County 
Courts  of  Oklahoma    1121 

July  8,  1942,  Power  of  the  Secretary  to  Approve 
Transfer  of  a  Trace  of  Land  Belong- 
ing in  Part  to  Minors   1 122 

July  9,  1942,  Construction  Charges  —  Interpreta- 
tion of  Reclamation  Acts — Crow  Ir- 
rigation  Project    1 123 

July  27,  1942,  M-31684,  Uncollected  Assessments 
Against  Lands  Within  Irrigation 
Projects — Liens     1 124 

July  30,  1942,  Authority  of  Director,  Fish  and 
Wildlife  Service — National  Wild- 
life Refuges  Within  Indian  Reser- 
vations           1128 

Aug.  8,  1942,  58  I.D.  52,  Effect  of  County  Zoning 
Ordinances  on  Land  Acquired  in 
Trust  for  Indians   2087 

Aug.  12,  1942,  M-30851,  Volstead  Act  of  1908— 
State  Liens  for  Drainage  Charges  on 
Public  and  Indian  Ceded  Lands  in 
Minnesota    1130 

Aug.  24,  1942,  M-30582,  Oklahoma  Indian  Welfare 
Act — Laws  Governing  Condemnation 
and  Rights-of-Way  Over  Lands  of 
Five  Civilized  Tribes   1139 

Aug.  24,  1942,  M-31351,  Use  of  Allotted  Land- 
Power  of  Secretary  to  Control    ....      1150 

Aug.  25,  1942,  Jurisdiction — Embezzlement  by  Trib- 
al Employee    1 158 
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Page 
Aug.  25,  1942,    M-31576,     Lands     Purchased     With 
Unrestricted  Funds  of  Osage  Indians 
— Trust  Character  After  Devise    ...      1159 

Aug.  25,  1942,  Authority  of  the  State  of  North  Car- 
olina to  Tax  the  Income  of  Chero- 
kee Indians  Derived  from  Employ- 
ment With  the  Federal  Government.      1163 

Oct.  5,  1942,  Land  Erroneously  Excluded  From 
Reservation  and  Fishing  Rights 
Abrogated  by  Treaty — Discussion  of 
Claims  Court  Decision    1 164 

Oct.  14,  1942,  M-31237,  59  I.D.  149,  Illegitimate 
Indian  Child — Interest  in  Estates  of 
Kindred  of  Father  or  Mother 1164 

Oct.  14,  1942,     Hopi     Snake     Dance — Question     of 

Copyright    1 1 69 

Oct.  16,  1942,  Regulations  Governing  Rights-of- 
Way  Over  Public  Lands  and  Reser- 
vations for  Electrical  Plants  and 
Transmission    Lines    1170 

Oct.  20,  1942,  M-31897,  Authority  of  Superinten- 
dent for  Five  Civilized  Tribes — Dis- 
position of  Restricted  Indian  Moneys      1171 

Nov.  21,1942,  M-31653,  Disposition  of  Proceeds 
Obtained  From  Administration  of 
Ceded  Indian  Lands  Under  the  Tay- 
lor Grazing  Act   1172 

Nov.  21,1942,  M-31724,  Colville  Reservation— Au- 
thority for  Land  Conveyance  Plan 
Which  Would  Vest  Limited  Rights 
of  Alienation  and  Descent    1 178 

Dec.  24,  1942,  M-31134,  Oil  and  Gas  Leases— Ad- 
vance Royalties — Forms  Used  From 
1908  to  1933    1180 

Jan.  27,  1943,  M-31156,  Rights-of-Way  across  Trib- 
al and  Allotted  Land  —  Flathead 
Reservation    2088 

Feb.  12,  1943,  M-31480,  Jurisdiction— Hunting  and 
Fishing  on  the  Wind  River  Reserva- 
tion            1185 

Feb.  19,  1943,  M-32071,  58  I.D.  351,  Bureau  of 
Mines  —  Construction  —  Navajo  In- 
dian  Reservation    1 194 

Feb.  24,  1943,  Alaska  Natives  Subject  to  Territor- 
ial School  Tax   1 196 

Feb.  25,  1943,     Handling  of  Tribal  Funds  by  Agency 

Accountants    1 198 

Mar.  15,  1943,  Question  of  Diverting  Shoshone  and 
Arapaho  Joint  Funds,  Before  Reim- 
bursement of  Shoshone  Judgment 
Fund  for  Money  Previously  Diverted      1201 


Page 

Apr.  13,  1943,  Rights-of-Way  Over  Allotted  Indian 
Lands  for  Electrical  Plants  and 
Transmission  Lines  Under  the  Acts 
of  Feb.   15,  1901  and  Mar.  4,  1911    .      1202 

Apr.  17,  1943,  M-32087,  Quorum  —  Tribal  Dele- 
gates— Minnesota    Chippewa    1203 

Apr.  26,  1943,  Whether  Surplus  Lands  in  Uintah 
and  Ouray  Reservation  Are  Indian 
Lands     1205 

June  5,  1943,      Jurisdiction  —  State     Court  —  Game 

Laws — Sisseton   Reservation    1 205 

June  14,  1943,  Conflict  Between  Heirs  at  Law  and 
Devisee  Under  Will  —  Applicability 
of  Soldiers'  and  Sailors'  Relief  Act  .  .      1208 

June  17,  1943,  M-33165,  Restriction  Against  Aliena- 
tion of  Allotted  Osage  Indian  Land  .      1210 

Aug.  26,  1943,    Power  of   the   Secretary   to   Delegate 

Functions  to  the  Heads  of  Bureaus   .      1211 

Sept.  16,  1943,  M-33246,  Grant  of  Right-of- Way- 
Allotted  Indian  Lands 1223 

Sept.  20,  1943,  M-32093,  Liability  of  Indian  Tribes 
for  State  Taxes  Imposed  on  Royalty 
Received  from  Oil  and  Gas  Leases 
on   Unallotted   Land    1226 

Sept.  20,  1943,  Whether  White  Widow  or  One-Half 
Kaw  Mother  May  Inherit  Estate  of 
Osage  of  Less  Than  One-Half  Osage 
Blood  But  More  Than  One-Half  In- 
dian  Blood    1229 

Oct,  30,  1943,  M-33319,  Claim  Against  Office  of 
Indian  AfTaiirs  for  Crop  Damage  Be- 
cause of  Failure  to  Receive  Water 
From  Colville  Irrigation  Project    ...      1231 

Dec.  4,  1943,       Trespass  —  Determination    if    Willful 

— Removal — Tribal   Interests    1232 

Dec.  7,  1943,       M-33414,     Secretarial     Approval    of 

Deeds  or  Partition  Proceedings   ....      1233 

Dec.  24,  1943,     M-33339,    Purchases    by    Individual 

Indians — State  Sales  Taxes 1 234 

Feb.  1,  1944,  Flathead  Reservation  —  Per  Capita 
Payments — Use  of  Tribal  Roll  for 
Purposes  of  Distribution   1237 

Feb.  11,1944,  M-33441,  Presidential  Approval  of 
Allottee's  Will — Removal  of  Restric- 
tions Against  Alienation  of  Land  .  .  .      1242 

Feb.  14,  1944,  M-33374,  Status  of  Certain  Lands 
in  Grazing  District  Established  Un- 
der Taylor  Grazing  Act   1244 

Mar.  1,  1944,  M-33561,  Authority  of  the  Secretary 
to  Transfer,  Consolidate  or  Regroup 
All  the  Gas  and  Oil  Functions  of  the 
Department     1 247 
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Mar.  1,  1944,  Moneys  Appropriated  to  Compensate 
Pueblos  for  Loss  of  Lands  and  Wa- 
ter Rights — Use  to  Purchase  Lands 
for  Lease  to  Another  Tribe 

Mar.  10,  1944,  Eastern  Band  of  Cherokee  Indians — 
Power  to  Establish  Membership  Roll 


Mar.  20,  1944, 
Apr.  3,  1944, 

Apr.  4,  1944, 

Apr.  5,  1944, 
Apr.  11,  1944, 

Apr.  25,  1944, 
May  2,  1944, 

May  24,  1944, 

May  26,  1944, 

June  10,  1944, 
June  14, 1944, 

June  16, 1944, 

June  17, 1944, 

June  29, 1944, 
July  5,  1944, 

July  5,  1944, 


Catawba  Tribe — Recognition  Under 
IRA   

M-33321,  Claim  for  Damage  to 
Fruit  Trees  Caused  by  Burning 
Weeds  on  Banks  of  Yakima  Irriga- 
tion  Project    

M-33603,  Proposed  Purchase  of 
Lands  for  Navajo  Indians  —  State 
Taxajtion    

M-33597,  Statutory  Construction — 
Osage   Indians — Decedent's   Estate    . 

Questions  of  the  Catawbas'  Identity 
and  Organization  as  a  Tribe  and 
Right  to  Adopt  IRA  Constitution   .  . 


Railroad    Rights-of-Way 
for  Damages   


Liability 


M-33615,  Distribution  of  Proceeds 
of  Sale  of  Tacoma  Hospital  Site — 
Estate  of  Puyallup  Indian    

Authority  of  Secretary  to  Approve 
Limestone  Mining  Leases  on  Osage 
Indian    Reservation    

Resitricted  Land — Sale  for  Non-In- 
dian —  Proceeds  for  Purchase  of 
Tribal  Trust  Land 

Reimbursement  for  Taxes  —  Indian 
Lands — Taxation-Fee    Patents    


Page 

1251 
1253 
1255 

1256 

1257 
1259 

1261 
1262 

1266 

1270 

1274 
1275 


M-33633,  Power  of  Secretary  to 
Delegate  Authority  of  Approving 
Bonds  Given  by  Officers  and  Em- 
ployees of  Department    1276 

Secretarial  Authority — Delegation  to 
Commissioner  —  Approval  of  Cash 
Allotment   Benefits   and    Applications     1281 


Alaskan  Village  Enactment  of  Or- 
dinance in  Variance  With  U.S.  Con- 
stitution on  Searches  and  Seizures  .  . 


Partitionmeiiit  of  Trust  Land — Con- 
sent of  Secretary   1285 

Lack  of  Secretarial  Authority  to  Al- 
ter Terms  of  a  Reimbursable  Loan 
Contract    1287 

Exchange  of  Allotment  for  Lands 
Purchased  With  Tribal  Funds   1288 


July  7,  1944,  M-33709,  Availability  of  Pueblo 
Compensation  Funds  for  the  Purpose 
of  Loans  to  Other  Pueblos 


Page 


1289 


July  18,  1944,  Osage  of  Less  Than  One-Half  Blood- 
White  Wife  and  Kaw  Mother — 
Rights  of   Inheritance    1291 

July  22,  1944,  Adoption  of  New  Members — Proce- 
dures— Initial  Roll  No  Prohibition 
Against  Additional  Members   1293 

Aug.  3,  1944,  M-33626,  Taylor  Grazing  Act— Pref- 
erential Rights  of  Indians    1294 

Aug.  31,  1944,  M-33717,  Delegation  of  Authority  of 
Secretary — Approval  of  Applications 
of  Osage  Allottees  for  Payment  of 
Individual  Funds    1 296 

Sept.  23,  1944,  Redetermination  by  Department  of 
Administrative  Finding  That  Inves- 
tigation of  Irrigation  Project  Has 
Been  Completed   1297 

Oct.  6,  1944,  Impoundment  of  Automobiles  Pur- 
chased With  Restricted  Funds  When 
Driver  is  Intoxicated   1301 

Oct.  25,  1944,  Power  of  Secretary  to  Issue  Revoca- 
ble Perniits  for  Transmission  Lines 
Across  Public  Domain  Allotments 
and    Indian   Homesteads    1302 

Nov.  7,  1944,  Emergency  Relief  Appropriation 
Acts — Ck)vernment  Owned  Lands — 
Mineral    Leasing    1304 


Nov.  23,  1944,  M-33857,  Determination  of  Ac- 
counts Between  U.S.  and  Indian 
Tribes — Delegation    of   Authority    .  . 


1305 


Dec.  4,  1944, 


Jan.  2,  1945, 


.Jan.  11,  1945, 


1284  Jan.  26,  1945, 


Navajo  Sawmill  Appropriation — Use 
of  Revenues — Applicability  of  Other 
Acts  Governing  Use    1307 

Logging  Road  Right-of-Way  Over 
Allotted  Lands  for  Period  Beyond 
Timber  Contract    1308 

M-33510,  Status  of  Allotted  Lands 
of  Tribes  Organized  Under  Okla- 
homa Indian  Welfare  Act 1310 

M-33937,  Right  of  the  Bureau  of 
Reclamation  to  Build  a  Weir  Across 
Indian   Lands    1312 


Apr.  3,  1945, 
Apr.  3,  1945, 


M-34030,     Deductions     for     Travel 
Allowance     


1315 


Shoshone  Land  Claims  —  Question 
of  Title,  Property  Concepts,  and 
Federal  Obligations  in  Absence  of 
Treaty    1316 
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Apr.  5,  1945, 

Apr.  25,  1945, 

Apr.  25,  1945, 
May  11,  1945, 

May  14,  1945, 
May  26,  1945, 

May  30,  1945, 
May  31,  1945, 

May  31,  1945, 

June  11,  1945, 
July  3.  1945, 

July  3,  1945, 

July  7,  1945, 
July  28,  1945, 

Aug.  14,  1945, 
Aug.  17,  1945, 

Aug.  20,  1945, 


Page 
M-34027,  Exchange  of  Trust  or  Re- 
stricted Indian  Land  for  Other  Land 
of  the  Indian's  Selection 1318 

M-33893,  Use  of  Government 
Owned  Automobiles  by  Field  Em- 
ployees           1319 

Jury  Provisions  of  Navajo  Law  and 
Order   Code    1321 

Power  of  Indian  Tribe  to  Delegate 
Legislatiive  Authority  to  a  Subordi- 
nate Agency  of  the  Tribe    1321 

Rights-of-Way  Across  Restricted  In- 
dian Lands    1322 

Lindbergh  Kidnap  Law  —  AppHca- 
bihty  to  Confinement  of  Indians  in 
Hospitals  Under  Order  of  Guardian- 
ship Courts    

App>ointments  to  National  Indian  In- 
stitute      

M-33902,  Excess  Land  Provisions  of 
Federal  Reclamation  Law  —  Coa- 
chella  Valley  County  Water  District 
trict   Lands    

Electric  Transmission  Rights-of-Way 
Across  Tribal  Lands — Distussion  of 
Boulder  Canyon  Project  Act  and 
Other  Acts    1335 

County  Personal  Property  Taxes — 
Immunity  of  Severed  Crops  From 
Levy  on  Trust  Land — Winnebago   .  .      1336 

Default  on  Tribal  Loan  to  Tribal 
Member  —  Collection  —  Tribe  Need 
Not  Assign  Debt  to  U.S.  in  Order 
to  Sue    1336 

Requirement  for  Indian  Commercial 
Fishing  License  and  Payment  of 
Poundage    Fee — Oregon    

Taxing  Powers  of  Village  of  Saxman 

Contractual  Employment  of  Attorney 
by  Alaskan  Village  Where  Represen- 
tation Before  Court  of  Claims  is  Not 
Contemplated    1338 

Title  Search  Requirements  When 
Indians  Contribute  Land  as  Gift  to 
Tribe    1339 

Costs  of  Subjugation  Work  on  Salt 
River  Indian  Irrigation  Project  as 
Deferrable  Construction  Cost  Under 
Leavitt  Act  of  July  1,  1932  (47 
Stat.    564)     1339 

Deposit  and  Use  of  Moneys  Col- 
lected As  Fees  For  Services  Per- 
formed  for  Indians    1343 


Aug.  24,  1945,  Question  of  Loss  of  Treaty  Fishing 
Rights  When  Separated  From  Band 
by  Creation  of  Executive  Order  Res- 
ervation— Nisqually      

Aug.  29,  1945,  M-33967,  Issuance  of  Fee  Patents 
— Authority  to  Reserve  Subsurface 
Mineral  Rights  in  Favor  of  Indian 
Allottees     

Sept.  6,  1945,  M^33564,  Osage  Headrights— Non- 
Resiident  Decedent  —  Ancillary  Ad- 
ministration      

Sept.  20,  1945,  Certificates  of  Competency  —  Issu- 
ance to  Non-Indian  Heirs  Not  Re- 
quired  or   Authorized    

M-33915,  Interpretation  of  Black- 
feet  Corporate  Charter   

M-33936,  Status  of  Remnant  Lands 
of  the  Kiowa,  Comanche  and  Apache 
Reservations  Under  the  Taylor  Graz- 
ing  Act    

Question  of  State  Crim,inal  Jurisdic- 
tion— Wisconsin    


Sept.  28,  1945, 

1323 

Oct.  9,  1945, 

1324 

Oct.  16,  1945, 

1325 

Oct.  31,  1945, 

Nov.  8,  1945, 


Dec.  3,  1945, 
Dec.  7,  1945, 


Dec.  14,  1945, 

1337 

1337 

Dec.  29,  1945, 

1  OOrt 

Dec.  29,  1945, 

Jan.  3,  1946, 


Jan.  5,  1946. 


Jan.  22,  1946, 


Questions  of  Use  of  Restricted  Land 
by  State  Old  Age  Assistance  Client 
and  of  Purchase  While  Client  is  Still 
Alive    

M-34238,  Legislative  Relief  for  In- 
dian Injured  in  Collision  of  Govern- 
ment Owned  Vehicle  With  Private 
Car     

Forced  Fee  Patents — Tax  Liens   .... 

M-34297,  Applicability  of  Executive 
Order  No.  9613  to  Surplus  Land  of 
an   Indian   Tribe    

War  Department  Condemnation  Au- 
thority Over  Indian  Lands  Under  31 
Stat.  1058  and  Condemnation  Au- 
thority of  Federal   Agencies    

M-34326,  Indian  Rights  in  Columbia 
River   Reservoir    

Judicial  and  Departmental  Construc- 
tion of  the  Words  "Indian  Reserva- 
tion"      

M-34330,  Acquisition  of  Lands  by 
an  Indian  Tribe  by  Adverse  Posses- 
sion      

M-34262,  Authority  for  Taking  Title 
in  the  Name  of  the  United  States  in 
Trust  for  the  Various  Indian  Pueblos 

Delegation  of  Authority  to  Perform 
Certain  Functions  Relating  to  Attor- 
ney Contracts  With  Indian  Tribes  .  . 


Page 
1344 

1345 

1347 

1350 
1352 

1353 
1355 

1356 

1358 
1359 

1360 

1361 
1362 

1378 

1379 

1380 

1381 
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Jan.  29,  1946, 
Jan.  30,  1946, 
Jan.  31,  1946, 
Feb.  11,  1946, 

Mar.  11,  1946, 

Apr.  3,  1946, 

Apr.  8,  1946, 

May  31,  1946, 

June  3, 1946, 
Junes,  1946, 

June  4,  1946, 
June  11, 1946, 

July  2,  1946, 
July  19,  1946, 
Aug.  7,  1946, 

Aug.  8,  1946, 
Aug.  8,  1946, 

Oct.  16,  1946, 

Oct.  21,  1946, 


M-34056,  Rights  of  Indians  to  Allot- 
ments on   Public    Lands    

Sale  of  Liquor  to  Indian  for  Purp>ose 
of  Resale  on  Reservation 

Attorney  Contracts  With  Individual 
Indians   Not   Involving  Tribal   Funds 

Driving  Government  Automobiles  on 
Short  Detour  as  Use  for  "Other 
Than  Official  Purposes"    

Oklahoma  Community  Property  Act 
— Interpretation  Re  Filing  Federal 
Income  Tax  Returns 

Comparative  Grazing  Right  Privi- 
leges of  Ute  Indians  and  Non-Indians 
on   Public   Lands    

Osage  Estate  Willed  to  Cherokee — 
Applicability  of  Osage  Restrictions 
to  Five  Tribes    

Whether  Burns  Paiute  Indians  Con- 
stitute Band  and  Possibility  of  Or- 
ganization Under  IRA    

M-34500,  Indian  Reservations  and 
Schools — Property  Transfer    

Tribal  Authorization  to  Employ  At- 
torney— Delegation  of  Approval  Au- 
thority to  Commissioner — Solicitor's 
Responsibility    

Restrictions  —  Undivided  Interest  — 
Osage  County,  Oklahoma 

M-33821,  Ownership  of  the  Mineral 
Estate  in  the  Hopi  Executive  Order 
Reservation     

Maps  of  Lands  Relinquished  by  Cer- 
tain Treaties 

Rights-of-Way  Across  St.  Regis  Res- 
ervation,  New   York    


Exemption  From  Taxation  of  In- 
dian Land  Held  Under  a  Restricted 
Deed     

M-34620,  Presidential  Authority  to 
Appoint  Chief  of  Choctaw  Nation  .  . 

M-34459,  Rights  of  the  Cheyenne 
and  Arapaho  Indians  in  Lands  Al- 
lotted to  Mennonites 


Page 
1383 

1386 

1387 

1388 

1390 

1390 

1392 

1394 
1395 

1395 
1396 

1396 
1400 
1400 

1401 
1402 

1404 


M-34711,  Authority  of  Secretary  to 
Transfer  Hospital  Building  in  Alaska 
to    Territory     1405 

M-34721,  Prohibition  Against  Cer- 
tain Former  Employees  Participating 
in  Disposal  of  Surplus  Property  ....      1406 


Page 
Nov.  4,  1946,       Issuance  of  Fee  Patent  to  Winnebago 
Indian  and  Transfer  of  Inherited  In- 
terests           1408 

Nov.  12,  1946,    Inheritance — Distribution   of    Estate.       1409 

Dec.  6,  1946,  Authority  to  Pay  Tribal  Leasing 
Clerk  From  Tribal  Industrial  As- 
sistance  Funds    1410 

Dec.  10,  1946,  Grazing  Privileges  of  Indian  and 
Non-Indian  on  Former  Reservation 
Lands     1416 

Dec.  13,  1946,  Premium  Payments  for  Timber  Pro- 
duction on  Indian  Lands  Under  Vet- 
erans' Emergency  Housing  Aot  — 
Payments   to  Incorporated  Tribes    .  .      1424 

Dec.  27,  1946,  M-34815,  Relocation  of  Indians  for 
Construction  of  Dam  in  North  Da- 
kota          1426 

Jan.  3,  1947,  M-34739,  Jurisdiction  of  Flathead 
Tribal  Council  to  Regulate  Hunting 
on  Pablo  and  Ninepipe  Reservoir 
Sites      1429 

Jan.  8,  1947,  M-34583,  AppHcation  of  Federal 
Tort  Claims  Act  to  Federal  Em- 
ployee on   Indian  Reservation    1431 

Jan.  10,  1947,  M-34829,  Delegation  of  Authority 
of  the  Secretary  to  Comrriissioner — 
Sale  of  Trust  or  Restricted  Indian 
Lands     1432 

Jan.  22,  1947,     M-34842,     Right-of-Way     on     Yuma 

Reservation     1433 

Jan.  27,  1947,  M-34836,  Ownership  of  Minerals  in 
Patented  Lands  Within  the  Uintah 
and  Ouray  Indian  Reservation, 
Utah    1434 

Feb.  2,  1947,  M-34814,  Indian  Preference  in  Em- 
ployment           1436 

Feb.  13,  1947,  M-34857,  Approval  of  Will  of  De- 
ceased Osage  Indian    1437 

Feb.  18,  1947,  M-34572,  Status  of  Operation  Agree- 
ment— Denver  Producing  and  Refin- 
ing Company — Indian  Reservation    .      1438 

Feb.  26,  1947,  Fish  Trap  Loans  and  Use  of  Statis- 
tics Relating  to  Alaska  Salmon  Fish- 
ery            1439 

Mar.  6,  1947,      M-34863,  Cooperative   Undertakings      1441 

Mar.  24.  1947,  M-31156  (Supp.),  59  I.D.  461,  Res- 
ervation of  Rights-of-Way  on  In- 
dian   Patent    Lands    1442 

Mar.  26,  1947,    M-34393,  Sale  of  Ceded  Crow  Lands     1444 

Apr.  2,  1947,  M-34899,  Applicability  of  Oklahoma 
Community  Property  Act  to  Re- 
stricted Indian  Property 1445 
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Apr.  8,  1947, 
Apr.  11,  1947, 

Apr.  29,  1947, 

May  6,  1947, 
May  6,  1947, 

May  16,  1947, 
May  27,  1947, 

June  4,  1947, 

June  5, 1947, 

Aug.  28,  1947, 

Aug.  29,  1947, 

Sept.  5,  1947, 
Sept.  10,  1947, 

Oct.  7,  1947, 
Oct.  8,  1947 
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Page 
Arrest  of  Chippewa  Indian  by  State 
for  Grime  Against  Non-Indian    ....      1449 

M-34912,  Restoration  of  Land  to 
Tribal  Ownership  Under  Indian  Re- 
organization  Act    1450 


M-34921,  Disposition  of  Surplus 
Property  at  Colorado  River  Reloca- 
tion Center 


1451 


,  i  .^  .  #  , 


Mining  Claims  on  the  Papago  In- 
dian  Reservation    1456 

State  Criminal  Jurisdiction  Under 
General  Allotment  Act — Federal  Jur- 
isdiction Under  Major  Crimes  Act   .      1457 

M-34681,  Delegation  of  Veto  Power 

Over  Tribal   Legislation    1457 

M-34926,  Prosecution  of  Claims  Be- 
fore Indian  Claims  Commission  Un- 
der Existing  Attorney's  Contract   .  .  .       1460 

M-34936,  Land  Transaction  Between 
State  of  Oklahoma  and  U.S.  for 
Land  Patented  by  the  U.S 1461 

M-34956,  Per  Capita  Payment  to 
Indians  of  the  Choctaw  and  Chicka- 
saw Tribes  of  Oklahoma    1462 

M-34989,  Federal  and  State  Author- 
ity Over  Eastern  Band  of  Cherokee 
Indians     1463 

M-34990,  Right  to  Access  to  Depart- 
mental Records  Pursuant  to  Ute 
Indian  Jurisdictional  Act    1465 

M-34758,  Validity  of  Patents  Issued 

to  Northern  Cheyenne   Indians    ....      1467 

M-34976,  Mineral  Character  of  Bat 
Guano  Deposits  on  Papago  Reser- 
vation           1 470 

M-34987,  Proposed  Legislation  Au- 
thorizing Sale  of  Wyandotte  Indian 
Burial  Ground  in  Kansas  City,  Kan- 
sas          1471 

M-35G03,  Validity  of  Orders  Tem- 
porarily Withdrawing  Public  Lands 
in  Aid  of  Legislation  for  the  Estab- 
lishment of  Indian  Reservations    .  .  .      1474 


Oct.  15,  1947, 
Oct.  22,  1947, 

Nov.  5,  1947, 

Nov.  20,  1947, 


Hydaburg  Town  Reserve  Order 


1476 


M-34796,   Status   of   Indian    Surplus 
Lands  Withdrawn  From  Public  Entry     1477 

Leasing  Enterprise  of  the  Nez  Perce 
Tribe    1478 

Surplus     Government     Property    for 
Navajo    Program    1479 


Page 
Dec.  9,  1947,       M-35013,  Organization  of  the  Nook- 
sack   Indians   Under   the   Indian   Re- 
organizaition    Act    1479 

Dec.  9,  1947,  M-34996,  Leasing  of  Restricted  In- 
dian Land  in  the  State  of  Wash- 
ington          1480 

Jan.  14,  1948,  Alaska  Reservation  Establishment 
Policy  and  Adjudication  of  Native 
Claims    1482 

Mar.  2,  1948,      M-35027,    Delegation    of    Power    to 

Indian  Field  Officers   1483 

Mar.  4,  1948,  M-35028,  Indian  Delegation  Act  of 
1946 — Possessory  Rights  Within  Ton- 
gass  National  Forest-Extinguishment 
of  Indian  Title  by  Cession  Treaty  .  .      1485 

Mar.  17,  1948,  M-35029,  Indians  of  California  as 
"Identifiable"  Groups  Within  the 
Meaning  of  Indian  Claims  Commis- 
sion Act 1488 

Mar.  23,  1948,  M-35032,  Adjustment  of  Indian 
Charges  in  Non-Governmental  Irri- 
gation Projects 1491 

May  7,  1948,       Mineral  Rights  on  Uintah  and  Ouray 

Reservation    1492 

May  20,  1948,     M^35040,  Regulation  of  Traders  on 

the  Navajo  Indian  Reservation    ....      1493 

Aug.  13,  1948,  M-35064,  Administration,  Lease  and 
Sale  of  Choctaw  and  Chickasaw  Coal 
and  Asphalt  Lands    1495 

Sept.  8,  1948,      M-35068,    Payment    of    Expenses    to 

International   Conference    1498 

Sept.  29,  1948,  M-35077,  Use  of  Funds  In  Tribal 
Treasury  to  Supplement  Salary  of 
Government    Employees    1499 

Nov.  22,  1948,  M^35075,  Acceptance  by  Tribe  of 
Contributions  for  the  Management  of 
Indian  Resources   1500 

Dec.  15,  1948,    M-35087,     Use     of     Penalty     Mail 

Privilege   by   Indian   Schools    1502 

Dec.  31,  1948,  Chemehuevi  Lands  Designated  for 
Construction  of  Parker  Dam  Proj- 
ect— Membership    Identity    Problems     1504 

Feb.  21,1949,     Caddo  Treaty  of   1836 — Ratification 

of  Supplementary  Articles    1504 

Mar.  28,  1949,    M-35093,    Acquisition   of  Yellowtall 

Reservoir  and  Dam  Site 1505 

Apr.  20,  1949,  M-35095,  Availability  of  Social  Se- 
curity Benefits  to  Indians 1507 

Apr.  29,  1949,  M-35096,  Right  of  Lessor  of  Indian 
Allotment  to  Collect  Rent  After  Sale 
of    Allotment    1510 
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May  24,  1949,  M-35049,  Mining  Locations  on  Col- 
vil'le  Surplus  Lands    

May  31,  1949,  M-36005,  Exchange  of  Navajo  Res- 
ervation Lands  for  Public  Lands   .  .  . 

July  7,  1949,  M-36007,  Oil  and  Gas  Leases  of 
Tribal  Lands  of  Northern  Cheyenne 
Tribe    

Aug.  16,  1949,  M-36012,  Use  of  Coastal  Waters 
Contiguous  to  Indian  Reservation  in 
Alaska     

Oct.  7,  1949,  M-36015,  Acquisition  of  Yellowtail 
Reservoir  and  Dam  Site  Under  the 
Provisions  of  the  Flood  Control 
Act     

Oct.  17,  1949,  M-36016,  Lease  of  Railroad  Station 
Grounds  on  the  Colorado  River  In- 
dian  Reservation    

Oct.  21,  1949,  M-36000,  Hunting,  Fishing  and 
Trapping  Rights  of  the  Nez  Perce 
Indians     

Nov.  16,  1949,  M-35097,  Cancellation  of  Approval 
of  Attorney  Contract  to  Prosecute 
Indian    Claims    

Feb.  1,  1950,  M-36017,  Labor  Union  Membership 
of  Indians — Employment  Preference 
— General  Timber  Sale  Regulations . 

May  2,  1950,  M-36030,  Residence  Requirements 
for  Taking  Fur  Animals  in  Fur  Man- 
agement Areas  of  Alaska   

May  11,  1950,  Congressional  Authorization  for  Ap- 
propriation to  Compensate  Ft.  Berth- 
old  Indians    

May  29,  1950,  M-36033,  Land  Allotted  to  a  Full- 
Blood  Creek  Indian  Pursuant  to  a 
Partition  Proceeding   


June  7,  1950, 


July  5,  1950, 


July  26,  1950, 


Sept.  5,  1950, 


Dec.  7,  1950, 


M-36003,  Extent  of  Secretarial  Au- 
thority to  Issue  Patent  in  Fee — 
Indian  Reorganization  Act 

M-36040,  Private  or  Competitive 
Sale  of  Oil  and  Gas  Leases — Laguna 
Pueblo     


Page 
1511 

1513 
1514 
1515 

1516 
1518 
1519 
1521 
1523 
1524 
1525 
1526 
1527 
1529 


M-36037,  Duties  of  Hearing  Ex- 
aminers in  Examination  of  Inheri- 
tances —  Administrative  Procedure 
Act     1530 

M-36049,  Whether  Natchez  Trace 
Parkway  Comes  Under  the  Defini- 
tion of  "National  Park"  or  "Na- 
tional   Monument"    1531 

M-36051,  Oil  and  Gas  Leases  on 
Uintah    Lands    1533 


Page 
Feb.  6,  1951,        M-36066,  Farmers  Home  Administra- 
tion  Claim  and  Whether  Claims   of 
U.S.  are  Subject  to  Limitations    .  .  .      1538 

Mar.  5,  1951,  Dependent  Indian  Community — Defi- 
nition of  Indian  Country   1539 

May  16,  1951,  M-36071,  Issuance  of  Patents  Under 
the  Recreation  Act — Discrimination 
in    Land   Use    1539 

May  16,  1951,  M-36078,  Proposed  Withdrawal  of 
Fort  Spokane  Military  Reservation 
for   Recreational   Purposes    1541 

June  22,  1951,    M-36069,      Attorney      Contracts   — 

Power  of  Secretary  to  Approve   ....      1542 

June  25,  1951,    M-36084,      Scrip     Applications      for 

Submerged   Coastal   Lands    1546 

July  3 1,1951,  M-36092,  Red  Lake  Sawmill  Fund 
— Use  for  Defraying  Expenses  of 
Sale  of  Little  Pine  Island  Timber  .  .      1551 

Aug.  2,  1951,  M-36081,  Attorney  Contract — Pay- 
ment of  Fees  Under  Contract  With 
Colville  Indian  Tribe    1552 

Aug.  6,  1951,  M-36095,  Pipe  Line  Rights-of-Way 
Over  Indian  Lands — Proposed  Reg- 
ulations           1553 

Aug.  10,  1951,  M-36090,  Use  of  Regular  Office 
Staff  Stenographer  by  Attorney 
Under  Tribal  Contract — Claim  for 
Reimbursement     1555 

Sept.  28,  1951,  Fee  Patent  Land  Within  Reservation 
Boundaries — Sale  of  Beer  to  Non- 
Indians     1555 

Oct.  24,  1951,  Distribution  of  Per  Capita  Shares  of 
Deceased  Choctaw  and  Chickasaw 
Indians — Payment    of    Costs     

Nov.  1,  1951,  M-36051  (Supp.),  Oil  and  Gas 
Leases  on  Land  in  the  Strawberry 
Valley    Reclamation    Project    

M-36108,  Enrollment  of  the  Indians 
of    California    


Nov.  7,  1951, 
Dec.  4,  1951, 

Feb.  4,  1952, 

Feb.  14,  1952, 

Feb.  29,  1952, 


M-36110,  Status  of  Agua  Caliente 
Band — Bailment  Federal  Tort  Claims 
Act     

Indian  Corporation  —  Borrowing 
From  Government  Agency — Met- 
lakatla  Indian  Community,  Alaska.. 

M-36119,  Contracts  for  the  Employ- 
ment of  Managers  of  Indian  Tribal 
Enterprises     

Indian  Convicted  of  Murder  and 
Sentenced  to  Death  by  State  Courts 
— Question  of  Federal  Jurisdiction 
as  Homicide  Occurred  on  Trust  Al- 
lotment     


1556 

1558 
1559 

1561 

1562 

1563 

1566 
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Mar.  18,  1952,  M-36118,  Availability  of  Tribal 
Funds  for  Land  Acquisition   

Mar.  19,  1952,  M-36123,  Enrollment  in  Menominee 
Tribe     

Apr.  17,  1952,  M-36127,  Authority  of  SecreUry  to 
Determine  Heirs  of  Deceased  Yakima 
Allottee    

Apr.  21,1952,  M-36128,  Property  of  Indian  Tribe 
— Federal  Property  and  Adminis- 
trative Services  Act 

May  14,  1952,  M-36029,  Cancellation  of  Reimburs- 
able Charges  Against  Indian  Lands . 

May  19,  1952,  M-36124,  Furnishing  Copies  of  Offi- 
cial Records  of  the  Bureau  of  In- 
dian Affairs  to  the  Public    

May  28,  1952,  M-35089,  Issuance  of  Fee  Patent  for 
Allotment  of  Oz-ho-we-wush-co-be- 
nais.  Deceased  White  Earth  Allottee 
No.  2308 

June  2,  1952,  M-36121,  State  Social  Security 
Claims  Against  Restricted  Indian 
Estates     

July  18,  1952,  M-36141,  Eligibility  to  Vote  on 
Amendment  to  Blackfeet  Constitu- 
tion     

Oct.  2,  1952,  M-36120,  Employment  of  Attorney 
by  Fort  Belknap   Indian   Community 

Oct.  27,  1952,  M-36148,  Condemnation  of  Indian 
Lands  for  the  Yellowtail  Dam  and 
Reservoir    Site    

Oct.  29,  1952,  M-36142,  Restoration  to  Tribal 
Ownership  of  Lands  Included  in  a 
Reclamation    Withdrawal    

Nov.  14,  1952,  M-36146,  Per  Capita  Distributions 
Under  Southern  Ute  Charter    

Nov.  21,1952,  M-36155,  Proposed  Amendments  to 
the  Charter  and  the  Constitution 
and   Bylaws — Caddo   Indian  Tribe    . 

Nov.  28,  1952,  M-36158,  NoUtions  in  Patents  in 
Fee  for  Indian  Lands  of  Existing 
Rights-of-Way     

Dec.  12,  1952,  M-36157,  Homesteading  on  Lands 
Within  the  Klamath  Lake  Reserva- 
tion and  in  the  Tule  Lake  Wild 
Life   Refuge    

Dec.  16,  1952,  Arrest  by  Sheriff  of  Navajo  Fugitive 
from  Justice  on  Navajo  Reservation 
for  Extradition  to  Colorado 

Jan.  6,  1953,  School  Sections — Mineral  Leasing 
Act — Title  Upon  Alaskan  Statehood 


Apr.  2,  1953, 

1567 

1569 

May  26,  1953 

June  3,  1953, 

1572 

1573 
1574 

1575 

1577 

1579 

1582 
1585 

1587 

1589 
1591 

1593 

1595 

1597 

1602 
1603 


June  18, 1953, 

June  25,  1953, 
July  3,  1953. 

July  30,  1953, 
July  30,  1953, 
Aug.  14,  1953, 

Sept.  10,  1953, 

Oct.  29,  1953, 

Nov.  9,  1953, 

Dec.  18,  1953, 
Jan.  5,  1954, 

Jan.  19,  1954, 
Feb.  3,  1954, 
Feb.  12,  1954, 
Feb.  15,  1954, 

-Mar.  4,  1954, 


Page 
M-36162,  Proposed  Transfer  of  Au- 
thority  From    Secretary    to    State   of 
Texas  —  Administration     of    Timber 

Resources     1 604 

M-36166,  Will  Approval — Undue 
Influence — Osage    1606 

Illicit  Cohabitation  of  Indians  on 
North  Dakota  Reservations — State 
Jurisdiction      1606 

M-36172,  Ownership  of  Minerals  on 
Ceded  Portion  of  Wind  River  Reser- 
vation           1607 

Escheat — Secretarial  Authority  in 
Matters  of  Inheritance    1609 

Resolution  of  Fort  Peck  Executive 
Board  Increasing  Salaries — Limited 
by   Federal    Statute    1610 

M-36170,  Taking  of  Cheyenne  River 
Hospital     1611 

M-36175,  Inclusion  of  Indian  Lands 

in  State  Irrigation  Districts    1612 

M-36183,  Exchange  of  Public  Lands 
for  Indian  Allotments — Taylor  Graz- 
ing Act    1616 

M  36164,  Applicability  to  Indian 
Lands  of  Arizona  Law  Regulating 
Withdrawal  of  Ground  Water 1618 

M-36185,  Indian  Timber  Sale  Con- 
tracts —  Transfer  of  Administration 
From  Secretary  to  Department  of 
Agriculture    1620 

Revision  of  Membership  Roll  of  the 
Lac  du  Flambeau  Band  of  Lake  Su- 
perior Chippewa   Indians    1622 

M-36186,  Probate  of  Estates  of 
Canadian    Indians    1623 

M-36178,  State  Exchanges— Public 
Interest  Classifications — Taylor  Graz- 
ing Act    1624 

Tribal    Board    of    Health — Adoption 

of  Nevada  State  Laws  by  Tribe   ....      1628 

M-36148,  (Supp.)  Yellowtail  Dam- 
Condemnation  of  Indian  Lands   ....      1628 

M-36200,  Colorado  River  Indian 
Reservation    Development     1630 

M-36184,  Issuance  of  Fee  Patent — 
Legal  and  Jurisdictional  Ramifica- 
tions           1632 

M-36178,  (Supp.),  State  Exchanges 
— Public  Interest  Classifications — • 
Taylor  Grazing  Act    1636 
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May  7,  1954,  Criminal  Sanctions  Against  Non- 
members — Fish  and  Game  Violations      1637 

June  4,  1954,  M-36205,  Appointment  of  Indians  to 
Resitrictive  Positions — Veteran's  Pref- 
erence Act  of  1944   1638 

June  21,  1954,  Competence  of  Seneca  Nation  to 
Sue  Non-Inddans  in  State  and  Fed- 
eral   Courts     164U 

June  21,  1954,  Navajo- Hopi  Rehabilitation  Act — 
PropMDsed  Constitution  for  Navajo 
Tribe    1641 

June  24,  1954,   Transferring       Deed-Land — Hospital 

Site     1645 

July  13,  1954,     Funds— Public   Schools    1646 

July  19,  1954,  Propriety  of  Departmental  Redeter- 
mination of   Heirship    1647 

Aug.  2,  1954,      Lands  Purchased  by  Navajo  Tribe — 

Right  of  Canoncito  Navajo  Group.  .      1647 

Sept.  22,  1954,  M-36241,  Liquor— Tribal  Ordinance 
Regulating  Traffic  Within  Reserva- 
tion          1648 

Sept.  29,  1954,    Proposed      Transfer      of      Lac      du 

Flambeau  School   1650 

Oct.  4,  1954,  M-36231,  Minnesota  School  Attend- 
ance Laws — Jurisdiction  to  Enforce 
on  Red  Lake  Reservation   1651 

Oct.  25,  1954,  Water  Rights  on  Flathead  Reserva- 
tion          1652 

Oct.  29,  1954,  M-36246,  State  Taxation  of  Tribal 
Royalty  Interests  in  Oil  and  Gas 
Leases  on  Blackfeet  Indian  Reserva- 
tion          1652 

Nov.  5,  1954,  M-36247,  Contracts  for  Lunches  for 
Children  in  Indian  Schools  Under 
Johnson-O'Malley  Act 1654 

Nov.  29,  1954,  M-36252,  Sale  to  Church  Organiza- 
tion of  Surplus  Lands  in  the  Sioux 
Sanitarium  Farm,  Rapid  City,  South 
Dakota     1655 

Dec.  6,  1954,       Federal    Estate    Tax    Exemption    of 

Osage  Allottee    1656 

Jan.  4,  1955,  Applicability  of  Alaskan  Territorial 
Law  to  Natives  Dying  Testate  or  In- 
testate          1658 

Jan.  14,  1955,  M-36257,  Timber  Sales  and  Tribal 
Loans,  Klamath  Reservation,  Ore- 
gon           1658 

Jan.  17,  1955,     M-36248,  Disposals  of  Public  Lands 

— Withdrawals   and   Reservations    .  .      1659 

Feb.  11,  1955,     M-36267,  Fee  Patents— Fort  Peck..      1660 


Page 
Mar.  24,  1955,    Contracts  for  Law  Enforcement    . .  .      1662 

Mar.  28,  1955,    Conveyance  of  Papago  Lands    1662 

Apr.  15,  1955,  M-36275,  Title  to  Accretion  Lands 
Adjacent  to  Cocopah  Indian  Reser- 
vation,   Arizona    1663 

Apr.  19,  1955,     M-36277,    Temporary    Withdrawals 

in  Aid  of  Legislation 1664 

May  2,  1955,  Osage  Oil  and  Gas  Leases —  Antic- 
ipated  Damages   Compensation    ....      1666 

May  2,  1955,  Authority  of  North  Dakota  to 
Furnish  Services  to  Indian  Resi- 
dents          1666 

May  12,  1955,  M-36283,  Selection  of  Tribal  Lands 
by  Members  Whose  Lands  are 
Within  Taking  Area  of  Oahe  Dam — 
Cheyenne   River  Reservation    1667 

May  20.  1955,     M-36284,     62     I.D.     186,     Klamath 

Terminal  Legislation    1667 

June  15,  1955,    M-36285,      Non-Discrimination      by 

Government    Contractors    1678 

June  23,  1955,    M-36288,     Menominee     Per    Capita 

Payments 1680 

June  23,  1955,  Occupancy  Rights  on  Navajo  Tribal 
Land  Granted  to  Presbyterian 
Church  by  Crovernment — Discussion 
of  Treaty  and  Subsequent  Congres- 
sional Act    1681 

July  11,  1955.  M-36291,  Reservation  of  Minerals 
in  Allotted  Land  to  Tribe — Fort 
Belknap   Reservation    1682 

July  25,  1955,  M-36296  (62  I.D.  284),  Authority 
to  Manage  and  Dispose  of  the  San 
Carlos   Power   System    1683 

Aug.  2,  1955,  M-36300,  Legal  Obligations  of  the 
Federal  Government  on  Menominee 
Roads     1687 

Aug.  19,  1955,  M-36289,  Water  Rights  for  Indian 
Allotments  on  Ceded  Lands  and 
Public    Domain    1688 

Aug.  24,  1955,  M-36297,  Indian  Preference  in  Em- 
ployment         1689 

Sept.  6,  1955,  M-36304,  Determination  of  Full- 
Blood  Membership  of  the  Ute  Tribe 
for  Purpose  of  Participation  in  De- 
velopment   Program     1690 

Sept.  7,  1955,  Mineral  Leasing  on  the  Klukwan  In- 
dian  Reservation,   Alaska    1691 

Sept.  9,  1955,  Reservation  of  Minerals  in  Allotted 
Land  to  Tribe — Ft.  Belknap  Reser- 
vation           1692 
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Page 
Sept.  12,  1955,    Disqualification   of   Certain    Klamath 
Indians    to    Inherit — Effective    Date 
of   Repeal    1693 

Sept.  21,  1955,  M-36305,  Transfer  of  Minor  Full- 
Bloods  to  the  Mixed-Blood  Roll 
Under  Section  4  of  the  Act  of 
August  27,    1954    1693 

Sept.  29,  1955,  M-36306,  Preference  Right  to  Oil 
and  Gas  Leases  on  the  Blackfeet 
Reservation   1694 

Oct.  21,1955,  M-36312,  Application  of  the  Mine 
Inspection  Provisions  of  Title  II  of 
the  Federal  Coal  Mine  Safety  Act  to 
Mines  on  Indian  Lands    1695 

Oct.  21,  1955,  Transfer  of  Unrestricted  Control 
Over  Lands  Held  in  Trust  by  the 
United  States  for  Minor  and  De- 
ceased Members  of  the  Klamath 
Tribe    1695 

Nov.  17,  1955,  M-36307,  Lease  of  Klamath  Tribal 
Land  Which  Extends  Beyond  the 
Date  Fixed  by  Congress  for  the 
Termination  of  Federal  Supervision 
and   Control    1 696 

Dec.  1,1955,  M-36316,  Jurisdiction  of  Tribal 
Court  and  Colorado  Juvenile  Court 
for  Determination  of  Custody  of 
Dependent  and  Neglected  Indian 
Child    1697 

Dec.  15,  1955,  M-36318  (62  I.D.  469),  AppHcation 
of  the  General  Leasing  Act  of  Au- 
gust 9,  1955,  to  the  Crow  Indian 
Reservation,  Montana    1698 

Dec.  22,  1955,     M-36320,  Taxation  of  Lands  Under 

Cheyenne  River  Act   1699 

Jan.  5,  1956,  M-36319,  Interpretation  of  Act  Au- 
thorizing Expenditures  for  Relocation 
of  Yankton  Sioux-Ft.  Randall  Dam 
Project     1700 

Jan.  11,1956,  M-36324,  Proposed  Transfer  of 
School  Buildings  in  Alaska  to  Met- 
lakatla    Indian    Community    1701 

Jan.  12,  1956,  M-36323  (63  I.D.  7),  Interpretation 
of  the  Cheyenne  River  Act  of  Sep- 
tember 3,  1954  (68  Stat.  1191)    ...      1702 

Jan.  19,  1956,  M-36326,  Regulations  for  Repay- 
ment of  Loans  From  Klamath 
Tribal  Loan  Fund   1705 

Jan.  19,  1956,  M-36327,  Mining  Leases  on  Unas- 
signed  Lainds  Located  on  the 
Colorado  River  Reservation   1706 

Jan.  23,  1956,  M-36325,  Ownership  of  Mineral 
Rights  Within  the  Blackfeet  Indian 
Reservation  in  Montana   1707 


Page 
Feb.  21,1956,     M-36181,    Ownership   of    Unallotted 
Lands  on   the  Tulalip   Indian   Reser- 
vation in  the  State  of  Washington..      1709 

Mar.  6,  1956,  M-36333,  Statutory  Time  Limit  on 
Payment  of  Claims  Under  Act  of 
June  30,  1945,  (59  Stat.  265)    1712 

Mar.  16,  1956,    M-36331,     Devolution     of     Yakima 

Indian    Estates    1715 

Mar.  16,  1956,  M-36334,  Water  Rights  of  Bishop, 
Big  Pine  and  Long  Pine  Reserva- 
tion,   California    1718 

Mar.  26,  1956,  M-36337,  Klamath  Termination  Act 
as  Applied  to  Tribal  Indebtedness  of 
Withdrawing  Members    1719 

.Apr.  2,  1956,  M-36340,  Employment  as  Interpreter 
of  Government  Employee  by  Navajo 
Tribe     1720 

Apr.  2,  1956,  Enrolled  and  Allotted  Cheyenne 
River  Sioux  Living  on  Another 
Reservation — Entitlement  to  Appro- 
priated Rehabilitation  and  Reloca- 
tion  Funds    1721 

Apr.  17,  1956,  Interpretation  of  the  Act  of  June  30, 
1919  (41  Stat.  17)  as  It  Applies  to 
Individual    Allottee    1722 

Apr.  23,  1956,  M-36342,  Power  of  Tribal  Govern- 
ments— Interpretation  of  Constitu- 
tion          1723 

.\pr.  30,  1956,  Probate  and  Administration  of  Estate 
of  Deceased  Indians  in  State  Courts 
Under  Klamath  Termination  Act — 
Question  of  Limitations    1726 

May  1,  1956,  M-36344,  Powers  of  Tribal  Govern- 
ment-Compliance with  Tribal  Con- 
stitution           1 727 

May  29,  1956,  M-36338,  63  I.D.  147,  Authority 
for  Continued  Approval  of  Timber 
Sales  on   Klamath   Reservation    ....      1729 

May  3 1,1956,  M-36347,  Responsibility  for  Con- 
struction of  Roads  on  Cheyenne 
River   Reservation    1730 

Junes,  1956,  M-36346,  Blackfeet  Tribal  Constitu- 
tion-Eligibility of  Voters    1732 

June  20,  1956,  M-36350,  63  I.D.  188,  Proposed 
Election-Amendment  'to  Tribal  Con- 
stitution           1 735 

June  22,  1956,  Right  to  Vote  by  Absentee  Ballot  in 
Tribal  Elections — Salaries  of  Tribal 
Officials   1737 

July  5,  1956,  Distribution  of  Restricted  Estates  of 
Deceased  Members  of  the  Five 
Civilized  Tribes  Not  Exceeding  $500      1738 
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Page 
July  16,  1956,     Lea&ing  of  Restricted  Lands  Belong- 
ing to  Indians  of  the  Five   Civilized 
k  Tribes  for  Farming  and  Grazing  Pur- 

jKtses    1 739 

July  16,  1956,     M-36354,  Cheyenne  River  Exchange 

Assignments    1 740 

July  20,  1966,  Fishing  by  Non-Indians  on  Fort  Hall 
Reservation  and  Conviction  of  In- 
dian for  Hunting  Without  License  on 
Ceded  Public  Domain  Lands — Ore- 
gon Taxation  of  Income  Derived 
from   Non-Indian   Employers    1 740 

July  26,  1956,  M-36358,  Hunting  and  Fishing 
Rights  of  Klamath  Indian  Tribe — 
Authority  to  Hire  Game  Wardens.  .       1741 

Aug.  6,  1956,  M-36361,  Status  of  Title  Acquired 
by  Tribe  Up)on  Foreclosure  of  a 
Mortgage     1 742 

Aug.  13,  1956,  M-36362,  63  I.D.  253,  State  Juris- 
diction Over  Criminal  Trespass 
Actions  on  Klamath  Indian  Reser- 
vation           1 743 

Aug.  13,  1956,    M-36360,    Rights    to    Oil    and    Gas 

Underlying  an  Allotment — Fort  Peck      1745 

Aug.  15,  1956,    M-36341,   Foreclosure  of   Mortgages 
Given  to  Secure  Loans  Made  by  the 
V  Arapahoe  Tribe    1 746 

Aug.  16,  1956,  Taxable  Status  of  Property  Acquired 
With  Funds  Appropriated  for  Re- 
habilitation of  Cheyenne  River 
Tribe    1 747 

Aug.  16,  1956,  Lease  Fees  Charged  on  Trust  Land 
by  Devil's  Lake  Sioux  Tribe  for  Ad- 
ministration of  Tribal  Land  Enter- 
prise           1 747 

Aug.  22,  1956,  M-36365,  Application  of  Federal 
Law  Regulating  Work  Hours-Em- 
ployees of  BIA-Eight  Hour  Law  ....       1749 

Aug.  24,  1956,  M-36363,  Ordinance  of  Ft.  Hall 
Business  Council  Re  Permits  for 
Sale  of  Livestock  and  Branding  ....       1750 

Sept.  12,  1956,  M-36368,  Status  of  Land  Lying 
Within  a  Defined  60-Foot  Boundary 
Line  Between  the  U.S.  and  Canada.      1752 

Sept.  17,  1956,  M-36367,  63  I.D.  333,  Organization 
of  School  Districts  on  Indian  Res- 
ervations in  Alaska   1 755 

Sept.  17,  1956,  M-36369,  EflFect  of  Terminal  Legis- 
lation Upon  Revocable  Rights-of- 
Way  and  Other  Encumbrances  on  In- 
dian Lands    1757 

Oct.  5,  1956,  M-36380,  Interpretation  of  the  Act 
of  August  3,  1956,  70  Stat.  982,  Re- 


Page 
lating    to    the    Management    of    the 
Red    Lake    Indian    Forest    and    Saw- 
mill          1760 

Nov.  6,  1956,  Drilling  of  a  Well  on  the  San  Carlos 
Reservation  for  Municipal  Use  in  the 
City  of  Globe,   Arizona    1761 

Nov.  9,  1956,  M-36381  (63  I.D.  374),  Status  of 
Osage  Oil  and  Gas  Leases  After 
Termination  of  Period  When  Min- 
erals Are  Reserved  to  Tribe 1 762 

Nov.  27.  1956,  Necessity  of  Acknowledging  Bureau 
Orders  Which  Are  Recorded  Under 
State   Laws    1 764 

Nov.  29,  1956,  M-36359,  Sale  of  Government- 
Owned  Telephone  Line  and  Associ- 
ated Equipment  on  the  Blackfeet 
Reservation     1 769 

Dec.  17,  1956,  M-36387,  Status  of  Lands  Reserved 
for  School,  Agency  and  Cemetery 
PurpK)ses  on  Kiowa,  Comanche  and 
.\pache  Reservation  in  Oklahoma   ..      1771 

Dec.  19,  1956,     Regulations     Regarding     Probate     of 

Indian  Trust   Property    1773 

Dec.  26.  1956,  M-36393  (63  I.D.  408),  Owner- 
ship of  Minerals  Underlying  Lands 
on  Blackfeet  Indian  Reservation    .  .  .      1774 

Jan.  4,  1957,  M-36426  (64  I.D.  17),  Distribution 
of  Estate  of  Full-Blood  Creek  Indian- 
Authority  of  Oklahoma  State  Court.      1776 

Feb.  11,1957,  M-36410,  Imposition  of  North 
Dakota  State  Fish  and  Game  Laws 
on  Indian  Claiming  Treaty  and 
Other  Rights  to  Hunt  and  Fish....      1781 

Mar.  5,  1957,  Payments  to  Pine  Ridge  Sioux  In- 
dians for  Lands  Taken  for  Aerial 
Gunnery    Range     1782 

Mar.  22,  1957,  M-36395  (64  I.D.  70),  Utilization  of 
Lands  in  the  Navajo  Indian  Reser- 
vation for  Glen  Canyon  Dam  and 
Reservoir     1784 

Mar.  27,  1957,  Indian  Fugitive  From  State  Prison — 
Captured  on  Indian  Reservation — 
State    Jurisdiction    1788 

Mar.  27,  1957,    M-36409,    Proposed    Cancellation   of 

Indebtedness  to  the  U.S 1789 

Apr.  II,  1957,     Grazing      Privileges — Tribal      Power 

to   Tax    1791 

May  10,  1957,  M-36444,  Sale  of  Klamath  Indian 
Timber  Subject  to  Sustained-Yield 
Management  Covenant    2095 

June  7,  1957,  Distribution  of  Estate  of  Full- 
Blood   Cherokee    1792 
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June  24,  1957,  Statutory  Rape — Criminal  Jurisdic- 
tion Over  Native  Village  of  Tyonek . 

July  9,  1957,  Treaty  Right  to  Hunt,  Fish  and 
Gather  Wild  Rice  by  Minnesota 
Chippewas  on  Ceded  Lands  and 
Revocation  of  Privileges  by  Executive 
Order     

July  12,  1957,  M-36455  (64  I.D.  280),  Jurisdic- 
tion Over  Propterty  Belonging  to  a 
Five  Tribes   Indian's  Estate    

July  22,  1957,  Construction  of  a  Contract  for  the 
Sale  of  Indian  Timber    

Aug.  29,  1957,  M-36471,  Authority  of  the  Principal 
Chief  of  the  Seminole  Indian  Nation 
and  the  General  Council  of  the 
Seminole  Indian  Nation  Under  Perti- 
nent Acts  of  Congress    

Oct.  29,  1957,  M-36482,  Authority  of  Seminole 
Tribe  of  Oklahoma  to  Borrow  Money 
and  Pledge  Assets  as  Security  for 
Loan  From  Revolving  Fund    

Nov.  6,  1957,  M-36447,  Revocation  of  Local 
Option  to  Ban  Liquor — Indian 
Liquor  Law  Act  of  Aug.  15,  1953   .  . 

Nov.  18,  1957,  Disposal  of  Surplus  Land  and 
Building  at   Celilo  Falls,  Oregon    .  . 

Nov.  21,1957,  M-36456  (64  I.D.  435),  Status  of 
Ozette   Reservation,   Washington.  .  .  . 

Nov.  22,  1957,  M-36473,  Tribal  Government  of  the 
Red  Lake  Band  of  Chippewa  In- 
dians      

Nov.  29,  1957,  Five  Civilized  Tribes — Jurisdiction 
Over  Restricted  Property   

Dec.  23,  1957,  Deceased  Kickapoo  of  Mexican 
Nationality  Whose  Estate  Consists  of 
an  Interest  in  an  Oklahoma  Re- 
stricted  Allotment    

Jan.  3,  1958,  Tribal  Election — Disqualification  of 
Candidate  For  Non-Residency  in 
Voting  District — Constitutional  In- 
terpretation and  Application  of  State 
Law      

Jan.  13,  1958,  M-36495,  Devolution  of  Real  Prop- 
erty-Interpretation of  Yakima  Act 
of  August  9,   1946    


Page 


1792 


1793 


1800 


1801 


1803 


1804 


1805 


1808 


1809 


1810 


1811 


1811 


Feb.  5,  1958,  M-36450  (65  I.D.  59),  Rights  of  In- 
dians in  the  Hoopa  Valley  Reserva- 
tion,   California    1814 

Feb.  27,  1958,  Condemnation  Actions  Involving 
Indian  Lands  Within  the  Randall 
Dam  and  Reservoir  Project,  South 
Dakota    1819 


Feb.  28,  1958, 
Mar.  3,  1958, 

Mar.  3,  1958, 


Lands    Within    Ozette    Reservation- 
Return  to  Public  Domain 


1794 

Mar. 

5,  1958, 

1797 

Mar. 

6,  1958, 

Mar. 

11,  1958 

Mar.  14,  1958, 

Mar.  18,  1958, 
May  12,  1958, 

May  22,  1958, 

June  6,  1958, 

July  9,  1958, 

Aug.  15,  1958, 
Aug.  15.  1958, 

Sept.  9.  1958, 

Oct.  28,  1958, 

Oct.  30,  1958, 
Nov.  10,  1958, 


M-36448,  Sale  Tax— Three  Affili- 
ated Tribes  of  the  Ft.  Berthold 
Reservation    

M^36476  (65  I.D.  97),  Membership- 
Confederated  Salish  and  Kootenai 
Tribes  of  the  Flathead   Reservation . 

M-36477  (65  I.D.  101),  Consent  of 
Indians  for  Sale  of  Allotted  Timber. 

Common-Carrier  Stipulaition  in 
Quinault  Lake  Timber  Sale  Contract 
— Quinault  Indian  Resei-vation   .... 

Authority  of  Competent  Crow  In- 
dians to  Lease  the  Lands  of  Their 
Adopted   Children    

Water  Rights  of  Non-Indian  Pur- 
chasers of  Klamath  Indian  Reserva- 
tion   Lands    

Reopyening  of  Indian  Estate  Under 
Departmental    Regulations    

Authority  of  Tribal  Council  to 
Enact  Resolution  Regarding  Settle- 
ment   Funds    

M-36509,  Tribal  Lease  of  the  Hot 
Springs  Administrative  Reserve  of  the 
Agua  Calienite  Indian  Reservation, 
California    

Division  of  Great  Sioux  Reservation 
by  Statutes  and  Question  of  Tax 
Exemption    Extension   on    Allotments 

Legal  Status  of  Tuscarora  Reserva- 
tion, New  York,  and  Federal  Respon- 
sibilities     

Water  Rights  on  Yakima  Reserva- 
tion      

M-36524,  Effect  of  the  Alaska  State- 
hood Act  on  the  Suffrage  Rights  of 
Indians  and  Other  Native  Inhabi- 
tants      

Designation  of  Klamath  Marsh  as 
Required  by  Act  of  Aug.  23,  1958.  . 

M-36536,  Scope  of  Secretarial  Desig- 
nation of  the  Klamath  Marsh 
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May  29,  1974,  M-36876,  Alaska  Native  Claims  Act 
— Statutory  Construction    

ALCOHOLIC  BEVERAGES  See  LIQUOR 
ALLOTMENTS   See   also   TRUST    PATENTS 

July  14,  1921,  M-5379,  Fee  Title— Expiration  of 
Trust  Period 


Jan.  11,  1922, 
Mar.  10,  1922, 
June  9,  1922, 
June  2,  1926, 


M-2258,  Taxation   of   Restricted   Al- 
lotments      


M-7002,    Kiowa,    Comanche 
tented    Allotments    


Pa- 


M^7599,    Ft.    Belknap— Changes    in 
Allotment    Roll     

M-19190,  Certificate  of  Competency 
— Osage     


Dec.  28,  1926,    M-20612,   Sioux   Benefits 


Nov.  20,  1931,  M^26395,  Final  Rolls  of  the  Crow 
Indian  Tribe  of  Montana  Prepared 
Under  Act  of  June  4,  1920,  (41 
Stat.  751)    

May  22,  1935,  M-27770,  Issuance  of  Patents  — 
Quinault    Reservation    


July  17,  1935,    Ft.    Peck— Allotments    

July  17,  1935,    M-28086,    55     I.D.     295,    .Allotment 
Selections — Ft.  Belknap 

Apr.  8,  1937,      M-29097,    56    I.D.     102,    Power    of 
Congress  to  Enact  Legislation    

June  15,  1938,    M-29798,   56    I.D.    330,    Restoration 
to  Tribal  Ownership — Ute  Lands   .  . 

June  30,  1938,   Allotment— Right-of- Way    


May  31,  1939,  M-30256,  Continuation  of  Allotment 
Activities  at  Fort  Peck  Reservation 
— Rejection  of   IRA   Implications    .  . 

May  II,  1942,  M-31552,  Authority  of  the  Depart- 
ment of  the  Interior  to  Refuse  to 
Issue  Trust  Patent 

Aug.  24,  1942,  M-31351,  Use  of  Allotted  Land- 
Power  of  Secretary  to  Control 

June  17,  1943,  M-33165,  Restriction  Against  Alien- 
ation of  Allotted  Osage  Indian 
Land    


2050 
2055 
2055 


10 
38 

41 

50 

152 
171 

290 

555 
564 

567 

739 

832 
838 

902 

1115 
1150 

1210 


ALLOTMENTS   (cont.) 

Jan.  29,  1946,  M-34056,  Rights  of  Indians  to  Al- 
lotments on  Public  Lands 

May  29,  1950,  M-36033,  Land  Allotted  to  a  Full- 
Blood  Creek  Indian  Pursuant  to  a 
Partition  Proceeding    

May  28,  1952,  M-35089,  Issuance  of  Fee  Patent  for 
Allotment  of  Oz-ho-we-wush-co-be- 
nais,  Deceased  White  Earth  Allottee 
No.    2308    

Feb.  15,  1954,  M-36184,  Issuance  of  Fee  Patent 
— Legal  and  Jurisdictional  Ramifi- 
cations    

Sept.  21,  1964,  M-36662,  71  I.D.  340,  Allotment  of 
Land   to  Alaska  Natives    

Feb.  18,  1969,  M-36456  (Supp.),  76  I.D.  14,  Status 
of  the  Ozette  Indian  Reservation, 
Washington     

Oct.  15,  1971,  Revocation  of  Indian  Allotments  in 
Alaska      

Alienation 

Oct.  29,  1921,  M-6083,  Devise  of  Indian  Land- 
Allottee's    Will    

Nov.  22,  1921,  M-5805,  Crow  ~  Additional  Allot- 
ments— Dis]x>srtion     

Jan.  24,  1923,  49  L.D.  414,  Status  of  Property  Pur- 
chased With   Indian  Trust  Funds    .  . 

June  4,  1935,  Five  Tribes  —  Oil  Leasing  Regula- 
tions      

Sept.  20,  1935,  Cherokee— Distribution  of  Oil  Roy- 
alties      

Mar.  12,  1938,  IRA— Transfer  of  Land  to  Non- 
Members    

Feb.  17,  1939,  Interest  of  Employee  in  Land  Trans- 
action      

Apr.  13,  1943,  Rights-of-Way  Over  Allotted  Indian 
Lands  for  Electrical  Plants  and 
Transmission  Lines  Under  the  Acts 
of  Feb.  15,  1901  and  Mar.  4,  1911    . 

Aug.  26,  1943,  Power  of  the  Secretary  to  Delegate 
Functions  to  the  Heads  of  Bureaus   . 

Sept.  16,  1943,  M-33246,  Grant  of  Right-of- Way- 
Allotted    Indian    Lands    

Nov.  10,  1958,  M-36538,  Restrictions  on  Individu- 
ally Owned  Purchased  Lands  of  Kaw 
Indians,    Oklahoma    
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ALLOTMENTS  (cont.) 

Exchanges 

1383 

June  6,  1924,      M-12498,      Exchange      of      Allotted 

Land— Flathead    Ill 

ji39g  Mar.  22,  1935,   Cheyenne   River  and   Standing  Rock 

— Exchanges     540 

Jan.  2,  1940,       Land    Conveyance — Lands    Held    in 

Trust  for  Blackfeet  Indian  Tribe   .  .  .        939 

1577  July  5,  1944,       Exchange    of    Allotment    for    Lands 

Purchased  With  Tribal  Funds 1288 

jgg^  Income 

Mar.  21,  1941,   Government  Owned  School  Buildings 
Q  „  on     Indian    Allotment — Question    of 

Land   Lease   Payments  to  Indian   .  .  .       1039 

Leases 

1988 

June  14,  1938,    Lease — Consent   of   Indian    831 

^  June  15,  1938,    Lease — Consent  of   Indian    838 

Jan.  8,  1959,  M-36540,  Leasability  of  Ceded 
Lands  Used  by  the  U.S.  for  the  Bene- 
fit of  the  Indians   1850 

21  Mineral  rights 

July  11,  1955,     M-36291,    Reservation    of    Minerals 
25  in     Allotted     Land     to     Tribe — Fort 

Belknap   Reservation    1682 

86  Sept.  9,  1955,  Reservation  of  Minerals  in  Allotted 
Land  to  Tribe — Ft.  Belknap  Reser- 
vation           1692 

559 

Jan.  23,  1956,     M-36325,     Ownership     of     Mineral 

Rights   Within   the    Blackfeet    Indian 
578  Reservation  in  Montana   1707 

July  29,  1960,     Natives  Waive  Mineral  Rights  When 
810  .Acquiring  Land    1881 

Taxation 

871 

Nov.  13,  1922,  49  L.D.  348,  TaxabiHty  and  Aliena- 
bility— Allotted    Lands    71 

Mar.  3,  1930,     M-25737,  53   I.D.   48,  Taxability  of 
.  r)^r,  Cherokee  Lands   232 

June  30,  1930,    M-25930,   53   I.D.    133,  Taxation  of 

Allotments — Period — Expiration     ...        252 
1211 

Nov.  28,  1931,   53    I.D.    564,    Taxability    of    Home- 
stead Allotments  of  Members  of  the 
1223  Osage  Tribe    293 

Sept.  12,  1939,  M-29867,     Taxation     of     Restricted 
Lands — ^Interpretation     of     49     Stat. 
1844  1542,  as  Amended  by  50  Stat.   188   .  .      930 
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ALLOTMENTS  (cont.) 


Dec.  16,  1940,  Osage — Taxation  of  Partitioned  Re- 
stricted Lands — Conveyance  of  Title 
and  Intervening  Legislative  Action    .       1016 

Aug.  4,  1960,      Refund    of  Taxes    Paid   by    Heirs   of 

Allottee— Act  of  June  11,  1940 1886 


ANNUITIES,  INDIAN 

Nov.  23,  1921,    M-6383,    Osage— Payments   to   Min- 
ors     

Dec.  29,  1921,    Stockbridge — Munsee — Back      Annu- 
ity PaymenU,  D-42071    (Supp.)    ... 

Oct.  27,  1924,    M-12874,    Chippewa— Back    Annui- 
ties    

Nov.  6,  1924,      M-13270,  Chippewa— Back   Annuity 
Payments     

Jan.  8,  1927,       M-15954,  Chippewa— Back   Annuity 
Claims   

Apr.  28,  1936,    M-28256,     Use    of    Trust     Funds- 
Annuity    Policies    


Nov.  2,  1936,      Pawnee — Back    Annuities 


Feb.  1,  1944,  Flathead  Reservation  —  Per  Capita 
Payments — Use  of  Tribal  Roll  for 
Purposes    of   Distribution    


APPROPRIATIONS 

Mar.  18,  1936,  Delaware — Appropriation    for 
July  3,  1936,       1937  Appropriation  Act    .... 


Aug.  17,  1940,  Interior  Dept.  Appropriations  Act  of 
1941 — Section  5 — Prohibition  of  the 
Use  of  Funds  for  Alice  Howard  .... 

Aug.  27,  1940,  Interior  Appropriations  Act  of  1941, 
Section  5 — Prohibition  of  Funds  for 
the  Use  of  Harry  Ritchie 

Mar.  1,  1944,  Moneys  Appropriated  to  Compensate 
Pueblos  for  Loss  of  Lands  and  Water 
Rights — Use  to  Purchase  Lands  for 
Lease   to  Another  Tribe    

Dec.  4,  1944,  Navajo  Sawmill  Appropriation — Use 
of  Revenues — Applicability  of  Other 
Acts  Governing   Use    

Aug.  17,  1945,  Costs  of  Subjugation  Work  on  Salt 
River  Indian  Irrigation  Project  as 
Deferrable  Construction  Cost  Under 
Leavitt  Act  of  July  1,  1932  (47  Stat. 
564)     

Dec.  13,  1946,  Premium  Payments  for  Timber  Pro- 
duction on  Indian  Lands  Under  Vet- 
erans' Emergency  Housing  Act — 
Payments  to  Incorporated  Tribes    .  . 


28 

29 

123 

124 

175 

638 
698 

1237 

606 
655 

971 

972 

1251 
1307 


1339 


1424 


APPROPRIATIONS   (cont.) 

Dec.  27,  1946,  M-34815,  Relocation  of  Indians  for 
Construction  of  Dam  in  North  Da- 
kota     

June  4,  1947,  M-34936,  Land  Transaction  Between 
State  of  Oklahoma  and  U.S.  for 
Land  Patented  by  the  U.S 

Jan.  5,  1956,  M-36319,  Interpretation  of  Act  Au- 
thorizing Exjjenditures  for  Reloca- 
tion of  Yankton  Sioux — Ft.  Randall 
Dam    Project    

Jan.  12,  1956,  M-36323,  63  I.D.  7,  Interpretation 
of  the  Cheyenne  River  Act  of  Sep- 
tember 3,  1954  (68  Stat.  1191)    

May  31,  1956,  M-36347,  Responsibility  for  Con- 
struction of  Roads  on  Cheyenne 
River   Reservation    

Mar.  5,  1957,  Payments  to  Pine  Ridge  Sioux  In- 
dians for  Lands  Taken  for  Aerial 
Gunnery  Range    

ARTS  AND  CRAFTS,  INDIAN 

June  21,  1941,  Indian-Made  Store  Advertisement 
Regarding  Moccasins  Manufactured 
by  Shoe  Company  —  Unfair  Trade 
Practices    Question    

ATTORNEYS 

July  25,  1934,    Snake — Attorney's  Contract 

Aug.  6,  1934,      M-27788,  Osage— Attorney's  Fee   .  . 
.Aug.  8,  1934,      Shawnee — Awards    


Page 


1426 


1461 


1700 


1702 


1730 


1782 


Nov.  28,  1934,    M-27833,     Disbursement     of     Osage 
Funds     

June  4,  1935,      M-28033,     Seminole     Nation     Attor- 
ney's Contract    

Sept.  12,  1935,  Attorney   Contracts    


Apr.  16,  1936,    M-28309,     Five     Civilized     Tribes- 
Attorney's    Fees    


July  13,  1936,  Ute  Attorney's  Contract  .  .  . 
Jan.  23,  1937,  IRA — Attorney's  Contract  , 
Jan.  26,  1937,     IRA — Attorney's    Contracts 


Aug.  7,  1937,      Tribal     Power — Exclusion     of     Non- 
Indian   Attorneys    

Jan.  18,  1938,     Attorney's       Contract    —    Organized 
Tribe      

.\ug.  6,  1938,      Claims  .\gainst  United   States    


Feb.  8,  1939,       M-30146,  Employment  of  Counsel- 
Canadian    Indians    


1060 

415 
421 
424 

483 

561 
576 

619 
658 

717 
718 

775 

798 
845 

868 
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ATTORNEYS   (cont.) 

Dec.  23,  1940,  M-30898,  Attorney  Contract  Re  Fed- 
eral Tax  Assessment  Against  Re- 
stricted Five  Tribes   

Jan.  24,  1941,  M-30604,  Proceeds  From  Investment 
of  Restricted  Funds — Individual  En- 
titlement     

Apr.  11,  1941,  Question  of  Departmental  Approval 
of  Osage  Partition  Proceedings  and 
Other  Litigation  Regarding  Attor- 
neys' Comp>ensation    

Aug.  14,  1941,  M-31404,  Attorneys  Fee  —  Services 
Rendered  Tribe  in  Securing  Passage 
of  Legislation    

July  28,  1945,  Contractual  Employment  of  Attorney 
by  Alaskan  Village  Where  Repre- 
sentation Before  Court  of  Claims  is 
Not  Contemplated    

Jan.  22,  1946,  Delegation  of  Authority  to  Perform 
Certain  Functions  Relating  to  Attor- 
ney Contracts  With   Indian  Tri'bes    . 

Jan.  31,  1946,  Attorney  Contracts  With  Individual 
Indians  Not  Involving  Tribal  Funds  . 

June  3,  1946,  Tribal  Authorization  to  Employ  At- 
torney— Delegation  of  Approval  Au- 
thority to  Commissioner — Solicitor's 
Resfwnsibility    

May  27,  1947,  M-34926,  Prosecution  of  Claims  Be- 
fore Indian  Claims  Commission  Un- 
der Existing  Attorney's  Contract   .  .  . 

Aug.  29,  1947,  M-34990,  Right  to  Access  to  De- 
partmental Records  Pursuant  to  Ute 
Indian  Jurisdictional  Act    

Mar.  4,  1948,  M-35028,  Indian  Delegation  Act  of 
1946  —  Possessory  Rights  Within 
Tongass  National  Forest  —  Extin- 
guishment of  Indian  Title  by  Cession 
Treaty    

Nov.  16,  1949,  M-35097,  Cancellation  of  Approval 
of  Attorney  Contract  to  Prosecute 
Indian    Claims    

June  22,  195:1,  M-36069,  Attorney  Contracts— Pow- 
er of  Secretary  to  Approve    

Aug.  2,  1951,  M-36081,  Attorney  Contract— Pay- 
ment of  Fees  Under  Contract  With 
Colville   Indian  Tribe    

Aug.  10,  1951,  M-36090,  Use  of  Regular  Office 
Staff  Stenographer  by  Attorney  Un- 
der Triba)!  Contract — Claim  for  Re- 
imlbursement    
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ATTORNEYS   (cont.) 

Oct.  2,  1952,      M-36120,    Employment    of   Attorney 

by  Fort  Belknap  Indian  Community.       1585 

1019 

Nov.  21,  1952,   M-36155,   Proposed   Amendments   to 

the  Charter  and  the  Constitution  and 

Bylaws— Caddo  Indian  Tribe 1593 

1022 

June  5,  1969,      Attorney   Contract  —  Proceedings    in 

Congress  for   Alaskan   Native  Claims 

Settlement      1995 

,„.„  Feb.  22,  1972,  Allowance  of  Attorney  Fees  and  Ex- 
p)ense  Under  the  Alaska  Native 
Claims   Settlement   Act    2043 

June  2,  1972,  M-36855,  Litigation  Before  Court 
of  Claims — Authority  of  Secretary 
to  Approve  Settlement  Provision  in 
Attorney   Contracts    2044 

1338  g 

BOUNDARIES  See  RESERVATIONS 
1381 

BUREAU  OF  INDIAN  AFFAIRS 

'^^^  Dec.  22,  1938.    Tribal  Permit  for  Ranger  Station   .  .        865 

Oct.  6,  1944,  Impoundment  of  Automobiles  Pur- 
chased With  Restricted  Funds  When 
Driver   Is   Intoxicated    1301 

1395 

May  26,  1945,  Lindbergh  Kidnap  Law — Applicabil- 
ity to  Confinement  of  Indians  in 
Hospitals  Under  Order  of  Guardian- 

1460  ship  Courts   1323 

Aug.  20,  1945,    Deposit    and    Use    of    Moneys    Col- 
lected    As     Fees     For    Services     Per- 
i^gc  formed   for   Indians    1343 

May  20,  1948,    M-35040,  Regulation  of  Traders  on 

the  Navajo  Indian  Reservation 1493 

May  19,  1952,    M-36124,   Furnishing  Copies   of  Of- 

.  ,    ,  ficial    Records   of   the    Bureau   of   In- 

1485 

dian  Affairs   to   the   Public    1575 

Apr.  27,  1971,    M-36856,  Negotiability  of  Construc- 
tion  Contract   Under    the    "Buy    In- 
^'^  dian"  Act  of  June  25,  1910 2032 

1542  Agency  property 

June  3,  1946,      M-34500,    Indian    Reservations    and 

Schools — Property  Transfer    1395 

1552 

Jan.  15,  1960,     M-36510,  67  I.D.  10,  Status  of  Title 

to    Lands    Reserved    for    School    and 

Agency      Purpose     on     the     Former 

Kiowa,    Comanche    and    Apache    In- 

1555  dian  Reservation,  Western  Oklahoma      1866 
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BUREAU  OF  INDIAN  AFFAIRS  (cont.) 

Delegated  authority 

Aug.  26,  1943,    Power  of   the   Secretary   to   Delegate 

Functions  to  the  Heads  of  Bureaus   .      1211 

Mar.  2,  1948,     M-35027,    Delegation    of    Power    to 

Indian  Field  Officers   1483 

Mar.  4,  1948,  M-35028,  Indian  Delegation  Act  of 
1946  —  Possessory  Rights  Within 
Tongass  National  Forest  —  Extin- 
guishment of  Indian  Title  by  Ces- 
sion Treaty 1485 

Employees 

Nov.  5,  1923,      M-11094,  Interior  Employees— Land 

Ownership     94 

Dec.  9,  1932,  M-27882,  54  L.D.  109,  Retirement 
—  Service  Credit  —  Five  Tribes 
Schools     341 

Feb.  17,  1939,  Interest  of  Employee  in  Land  Trans- 
action             871 

Apr.  24,  1940,  M-30655,  Service  in  Indian  Corpora- 
tion by  Indian  Office  Employee  ....        956 

Feb.  26,  1941,  Indian  Service  Employees — Owner- 
ship of  Stock  in  Indian  Owned  Cor- 
porations          1036 

Apr.  10,  1942,  Indian  Employee  of  U.S. — Purchase 
of  Trust  Land  With  Funds  Borrowed 
From  Tribal  Loan  Fund 1 109 

Aug.  25,  1942,  Authority  of  the  State  of  North 
Carolina  to  Tax  the  Income  of 
Cherokee  Indians  Derived  From  Em- 
ployment With  the  Federal  Govern- 
ment           1163 

Apr.  3,  1945,  M-34G30,  Deductions  for  Travel  Al- 
lowance          1315 

Feb.  11,  1946,  Driving  Government  Automobiles  on 
Short  Detour  as  Use  for  "Other 
Than  Official  Purposes"   1388 

Oct.  21,  1946,  M-34721,  Prohibition  Against  Cer- 
tain Former  Employees  Participating 
in  Disposal  of  Surplus  Property  ....      1406 

Sept.  29,  1948,  M-35077,  Use  of  Funds  in  Tribal 
Treasury  to  Supplement  Salary  of 
Government  Employees 1499 

Apr.  2,  1956,  M-36340,  Employment  as  Interpre- 
ter of  Government  Employee  by 
Navajo  Tribe    1720 


Page 
BUREAU  OF  INDIAN  AFFAIRS  (cont.) 

Aug.  22,  1956,  M-36365,  Application  of  Federal 
Law  Regulating  Work  Hours — Em- 
ployees of  BIA — Eight  Hour  Law   .  .      1749 

Apr.  3,  1970,  M-36803,  Authority  of  the  BIA  to 
Transfer  to  Tribe  the  Direction  of 
Federal    Employees    2012 

June  15,  1971,  M-36803  (Supp.),  Tribal  Direction 
of  Federal  Employees — Explanation 
of  Term    "Delegation"    2037 

BUSINESS  CORPORATIONS,  TRIBAL 

Dec.  13,  1934.    M-27810,     Wheeler-Howard     Act — 

Interpretation   484 

Oct.  22,  1936,    Resettlement     Loan   —   Unorganized 

Tribes    695 

May  24,  1937,  Chartering  of  Subordinate  Organiza- 
tions             758 

Mar.  14,  1938,   Blackfeet  —  Tribal  Power  —  Business 

Organizations    810 

Apr.  22,  1938,  Oklahoma  Indian  Welfare  Act— Co- 
operative  Associations    814 

Dec.  7,  1938,  Menominee  Tribal  Request  for  Char- 
ter and  Right  to  Employ  or  Dismiss 
Employees  at  Will    864 

Feb.  24,  1943,     Alaska  Natives  Subject  to  Territorial 

School  Tax   1 196 

Feb.  4,  1952,  Indian  Corporation  —  Borrowing 
From  Government  Agency  —  Metla- 
katla  Indian  Community,  Alaska   .  .  .      1562 

Oct.  21,  1955,  M-36312,  Application  of  the  Mine 
Insp)ection  Provisions  of  Title  II  of 
the  Federal  Coal  Mine  Safety  Act 
to  Mines  on  Indian  Lands   1695 

Jan.  16,  1973,  Taxation  of  Tribally  Owned  Enter- 
prises            2052 

BUY  INDIAN  ACT 

Apr.  27,  1971,  M-36856,  Negotiability  of  Construc- 
tion Contract  Under  the  "Buy  In- 
dian" Act  of  June  25,  1910 2032 


CALIFORNIA  INDIANS  See  also  RANCHERIAS 

July  8,  1930,       M-25999,    California    Indians  —  En- 
rollment      


Mar.  17,  1948,  M-35029,  Indians  of  California  as 
"Identifiable"  Groups  Within  the 
Meaning  of  Indian  Claims  Commis- 
sion   Act    


255 


1488 
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CALIFORNIA  INDIANS  (cont.) 


CITIZENSHIP   (cont.) 


Nov.  7,  1951,      M-36108,  Enrollment  of  the  Indians 

of  California 1559 

June  24,  1954,   Transferring    Deed-Land  —  Hospital 

Site     1645 

Aug.  1,  1960,      Rancheria  Act  of  August  18,  1958  .  .       1882 

Oct.  19,  1966,  Funds  Used  by  California  Legal 
Services  Program  to  Benefit  Indians 
— Not  Chargeable  to  Indians 1957 

CANADIAN  INDIANS 

Feb.  8,  1939,  M-30146,  Employment  of  Counsel- 
Canadian    Indians    868 

June  1,  1939,  M-30146  (Supp.),  Canadian  Indians 
Proposing  Employment  of  Attorney 
to  Prosecute  Claims  Against  U.S. — 
Question  of  Commissioner's  Approval       906 

Apr.  9,  1942,  Canadian  Born  of  American  Indian 
Parents — Citizenship  Act  of  1924 
and  Nationality  Act  of   1940    1109 

Dec.  18,  1953,    M-36186,     Probate     of     Estates     of 

Canadian    Indians    1623 

June  5,  1959,  Question  of  Authority  of  Department 
to  Probate  Estate  Devised  to  Cana- 
dian National   1859 

Feb.  3,  1969,  Jay  Treaty  of  1794— New  York  In- 
dians —  Customs  and  Immigration 
Legislation     1983 

May  6,  1971,  Rights  of  Canadian  Sioux  Indians  in 
Distribution  of  Mississippi  Sioux 
Judgment  Fund — Claims  Commission 
Limitations    2035 

CEDED  LANDS  See  INDIAN  LANDS; 
PUBLIC  LANDS 


CITIZENSHIP 


July  29,  1921,    M-4018,  Right  to  Citizenship 


15 


Jan.  8,  1927,       M-15954,  Chippewa- Back   Annuity 

Claims    175 

Feb.  17,  1939,    Issuance  of  Deeds  to  Alaskan  Natives       877 

Aug.  17,  1940,  Interior  Dept.  Appropriations  Act  of 
1941 — Section  5 — Prohibition  of  the 
Use  of  Funds  for  Alice  Howard  ....        971 

Aug.  27,  1940,  Interior  Appropriations  Act  of  1941, 
Section  5 — Prohibition  of  Funds  for 
the  Use  of  Harry  Ritchie 972 

Sept.  27,  1940,  Citizenship  Status  of  an  Indian  Born 
in  Metlakatla,  Canada,  on  March  10, 
1906     986 


Nov.  7,  1940,      M-31039,    Method    of    Determining 

"Indians  Not  Taxed"    990 

.\pr.  9,  1942,  Canadian  Born  of  American  Indian 
Parents — Citizenship  Act  of  1924 
and  Nationality  Act  of  1940    1109 

June  6,  1958,  Division  of  Great  Sioux  Reservation 
by  Statutes  and  Question  of  Tax  Ex- 
emption  Extension  on  Allotments    .  .      1835 

CIVIL  RIGHTS  AND  LIBERTIES 
See  also  VOTING 

Oct.  13,  1933,    Twenty-first  Amendment — Liquors    .        370 

.'\ug.  8,  1938,  Tribal  Ordinances — Federal  Consti- 
tution             846 

Oct.  7,  1940,       Legal    Procedures   Regarding    Sterili- 


zation 


987 


Oct.  9,  1940,  M-30894,  Kiowa  Indian  Hospital- 
Alcohol  for  Medicinal  Purposes — 
Power  of  Oklahoma  to  Require 
Permit    988 

June  15,  1955,    M-36285,      Non-Discrimination      by 

Government  Contractors 1678 

Dec.  10,  1969,  M-36793,  76  I.D.  353,  Classification 
of  Persons  as  Illegitimate  for  Pur- 
poses of  Exclusion  From  Tribal 
Membership  Repugnant  to  Civil 
Rights  Act  of  1968   2004 

Due  process 

Apr.  8,  1937,      M-29097,    56    I.D.     102,    Power    of 

Congress  to  Enact  Legislation   739 

July  27,  1939,  Admission  of  Indians  to  St.  Eliza- 
beths Hospital  for  Insane — Statutory 
Authority  and  Constitutional  Limi- 
tations            911 

CLAIMS  See  also   INDIAN  CLAIMS 
COMMISSION 

Jan.  20,  1932,     Restrictions  on   Inherited   Personalty       298 

Dec.  26,  1935,    Ft.  Berthold- Claims  Against  United 

States 592 

June  28,  1940,  Mescalero  Reservation  —  Exclusion 
Claim  by  the  United  States  of  Cer- 
tain Lands  by  Executive  Order  ....        961 

Dec.  3,  1940,  Claims — North  and  South  Dakota 
Indian  Reservation — Loss  of  Personal 
Property    1002 

Mar.  10,  1941,  Agreement  Between  Interior  and 
Justice  Regarding  Evidence  Used  in 
Cases  Before  Court  of  Claims  — 
Menominee    1038 
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CLAIMS   (cont.) 


COMPETENCY  (cont.) 


Oct.  5,  1942,  Land  Erroneously  Excluded  From 
Reservation  and  Fishing  Rights 
Abrogated  by  Treaty — Discussion  of 
Claims  Court  Decision    1 164 

Apr.  3,  1944,  M-33321,  Claim  for  Damage  to 
Fruit  Trees  Caused  by  Burning 
Weeds  on  Banks  of  Yakima  Irriga- 
tion  Project    1256 

Apr.  3,  1945,  Shoshone  Land  Claims — Question  of 
Title,  Property  Concepts,  and  Fed- 
eral Obligations  in  Absence  of  Treaty      1316 

July  3,  1945,  Default  on  Tribal  Loan  to  Tribal 
Member  —  Collection  —  Tribe  Need 
Not  Assign  Debt  to  U.S.  in  Order  to 
Sue     1336 

Aug.  29,  1947,  M-34990,  Right  to  Access  to  Depart- 
mental Records  Pursuant  to  Ute  In- 
dian Jurisdictional  Act   1465 

Mar.  6,  1956,  M-36333,  Statutory  Time  Limit  on 
Payment  of  Claims  Under  Act  of 
June  30,  1945,  (59  Stat.  265)    1712 

June  2,  1972,  M-36855,  Litigation  Before  Courts 
of  Claims — Authority  of  Secretary  to 
Approve  Settlement  Provision  in  At- 
torney  Contracts    2044 

Torts 

Nov.  8,  1945,  M-34238,  Legislative  Relief  for  In- 
dian Injured  in  Collision  of  Govern- 
ment Owned  Vehicle  With  Private 
Car     1358 

Jan.  8,  1947,  M-34583,  Application  of  Federal 
Torm  Claims  Act  to  Federal  Em- 
ployee on  Indian  Reservation 1431 

Dec.  4,  1951,  M-36110,  Status  of  Agua  Caliente 
Band  —  Bailment  —  Federal  Tort 
Claims  Act    1561 

COMPETENCY 

June  4,  1921,  M-4017,  Osage  —  Payments  to 
Guardians  of  Minors  and  Incom- 
petent Adults    


July  29,  1921,    M-4018,  Right  to  Citizenship 


Jan.  4,  1922,       M-4017      (Supp.),     Osage— Royalty 
Payments  to   Incompetents    

Mar.  16,  1926,  M-18423,     Osage  —  Certificate     of 
Comjjetency    

June  2,  1926,      M-19190,  Certificate  of  Competency 
— Osage     

June  7,  1926,      M-19225,  Certificate  of  Competency 
— Osage     


9 

15 

36 
150 
152 
154 


Mar.  26,  1927,  M-21642,  Validity  of  Mortgage- 
Claims    189 

Sept.  20,  1945,  Certificates  of  Competency  —  Issu- 
ance to  Non-Indian  Heirs  Not  Re- 
quired  or   Authorized    1350 

CONDEMNATION 


Oct.  31,  1917, 

Jan.  2,  1923, 

Oct.  16,  1933, 

Dec.  13,  1934, 

Feb.  7,  1935, 
Oct.  4,  1938, 

Aug.  24,  1942, 

Dec.  14,  1945, 

May  11,  1950, 

Oct.  27,  1952, 

July  30,  1953, 
Feb.  3,  1954, 
Jan.  12,  1956, 

Feb.  27,  1958, 


Five    Civilized    Tribes- 
main,    D-40462    


-Eminent   Do- 


49  L.D.  396,  Condemnation  of  Lands 
Allotted  in  Severalty 

Condemnation  —  Value    of   Tax    Ex- 
emption     

M-27810,  Wheeler-Howard  Act— In- 
terpretation       

Flathead   Power  Site    


M-29961, 
Cherokee 


Rights-of-Way  —  Eastern 


M--30582,  Oklahoma  Indian  Welfare 
Act — Laws  Governing  Condemnation 
and  Rights-of-Way  Over  Lands  of 
Five    Civilized    Tribes 

War  Department  Condemnation  Au- 
thority Over  Indian  Lands  Under 
31  Stat.  1058  and  Condemnation 
Authority  of  Federal  Agencies 

Congressional  Authorization  for  Ap- 
propriation to  Compensate  Ft.  Bert- 
hold  Indians    

M-36148,  Condemnation  of  Indian 
Lands  for  the  Yellowtail  Dam  and 
Reservoir    Site    

M-36170,  Taking  of  Cheyenne  River 
Hospital 

M-36148  (Supp.),  Yellowtail  Dam 
— Condemnation  of  Indian  Lands   .  . 

M-36323,  63  I.D.  7,  Interpretation 
of  the  Cheyenne  River  Act  of  Sep- 
tember 3,  1954  (68  Stat.  1 191 )    

Condemnation  Actions  Involving  In- 
dian Lands  Within  the  Randall  Dam 
and  Reservoir  Project,  South  Dakota 


CONGRESSIONAL  POWER 

June  19,  1923,  M-5386,  Ft.  Hall— Lands  for  Res- 


2 

83 

375 

484 
521 

853 

1139 

1361 

1525 

1587 
1611 
1628 

1702 
1819 

91 


Apr.  8,  1937,      M-29097,    56    I.D.     102,    Power    of 

Congress  to  Enact  Legislation 739 


Index 


2145 


CONGRESSIONAL  POWER  (cont.) 

Sept.  4,  1940,  M-30920,  Enforcement  of  Florida 
Deer  Removal  and  Quarantine  Law 
on  Seminole  Indian  Reservation  .... 

Oct.  29,  1953,  M-36185,  Indian  Timber  Sale  Con- 
tracts —  Transfer  of  Administration 
From  Secretary  to  Department  of 
Agriculture    

Oct.  23,  1969,  Whether  Congress  May,  Without 
State  Consent,  Enact  Legislation 
Granting  Alaskan  Natives  Overriding 
Royalty  Interest  in  Proceeds  Derived 
From  Public  Lands  (Mineral  Leas- 
ing Act)    

CONSTITUTIONS  See  also  CIVIL  RIGHTS 
AND  LIBERTIES 


Page 


975 


1620 


1997 


Tribal 

Mar.  29,  1935, 
Mar.  30,  1935, 
Apr.  15,  1936, 
Sept.  15,  1936, 
''      Oct.  29,  1936, 


Dec.  14,  1937, 
Mar.  19,  1938, 

May  14,  1938, 
Feb.  8,  1940, 

July  10,  1940, 


May  17,  1941, 


July  7,  1949, 


July  5,  1950, 


Nov.  21,  1952, 


San  Carlos  Apache — Consbitution    .  .  541 

Gila   River — Constitution    543 

Sioux — Elections    on   Constitutions    .  618 

Colorado  River  Tribes — Constitution  670 

Colorado  River  Indian  Tribes  of 
Colorado  River  Reservation  —  Sur- 
render of  Rights  of  Exclusive  Occu- 
pancy             697 

Hopi — Family  Relations    790 

Expatriation — Rights  to  Tribal  Prop- 
erty            811 

Tribal  Council — De'legation  of  Power       826 

Lease  of  Tribal  Land  Limited  by 
Tribal   Constitution    941 

M-30849,  Lower  Brule  Sioux— Au- 
thority to  Borrow  Funds  for  Develop- 
ment and  Operation  of  a  Power 
Plant    ,  .        965 

Tribal  Rolls  for  the  Purpose  of  Dis- 
tributing Tribal  Funds,  and  for  Al- 
lotment Purposes    1049 

M-36007,  Oil  and  Gas  Leases  of 
Tribal  Lands  of  Northern  Cheyenne 
Tribe    1514 

M-36040,  Private  or  Competitive 
Sale  of  Oil  and  Gas  Leases — Laguna 
Pueblo   1529 

M-36155,  Proposed  Amendments  to 
the  Charter  and  the  Constitution  and 
Bylaws — Caddo   Indian  Tribe    1593 


Page 
CONSTITUTIONS   (cont.) 

Nov.  9,  1953,  Revision  of  Membership  Roll  of  the 
Lac  du  Flambeau  Band  of  Lake 
Superior  Chippewa  Indians 1622 

June  21,  1954,  Navajo-Hopi  Rehabilitation  Act  — 
Proposed  Constitution  for  Navajo 
Tribe    1641 

June  8,  1956,  M-36346,  Blackfeet  Tribal  Constitu- 
tion— Eligibility  of  Voters    1732 

June  20,  1956,  M-36350,  63  I.D.  188,  Proposed 
Election  —  Amendment  to  Tribal 
Constitution    1735 

United  States 

Oct.  25,  1934,    55  I.D.   14,  Powers  of  Indian  Tribes       445 

Apr.  8,  1957,      M-29097,    56    I.D.     102,    Power    of 

Congress  to  Enact  Legislation   739 

Aug.  13,  1937,    Suffrage  —  Discrimination     Against 

Indians     777 

Jan.  26,  1938,     M-29596,  Right  of  Franchise—State 

Law    799 

Nov.  7,  1940,      M-31039,    Method    of    Determining 

"Indians  Not  Taxed"    990 

Nov.  22,  1940,  M-31039  (Supp.),  Method  of  Deter- 
mining "Indians  Not  Taxed" 997 

June  17,  1944,  Alaskan  Village  Enactment  of  Or- 
dinance in  Variance  With  U.S. 
Constitution  on  Searches  and  Sei- 
zures           1284 

May  11,  1945,  Power  of  Indian  Tribe  to  Delegate 
Legislative  Authority  to  a  Subordi- 
nate Agency  of  the  Tribe 1321 

Nov.  9,  1971,  M-36840,  The  Eighteen- Year-Old 
Vote  Amendment  of  U.S.  Constitu- 
tion as  Applied  to  Tribes   2041 

CONTRACTS  See  also   ATTORNEYS 

Oct.  23,  1933,    Navajo— Timber  Contract    376 

Mar.  30,  1934,  M-27681,  54  I.D.  401,  Indian  Tim- 
ber Sale  Contracts 401 

July  26,  1934,  M-27728,  Default  in  Payments  Un- 
der Timber  Contract  —  Determina- 
tion of  Difference  Between  Breached 
and   Terminated   Contract — Klamath       415 

July  26,  1934,  M-27728,  54  I.D.  546,  Algoma  Lum- 
ber Company    417 

Apr.  27,  1935,  M-27998,  Navajo  Timber  Sale  Con- 
tract             547 
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CONTRACTS   (cont.) 

Aug.  12,  1935,  M-28125,  Personnel  Employment- 
Indian  Trusts 

Dec.  13,  1935,  Timber  Contracts — Colville  Reserva- 
tion      

Feb.  17,  1939,  Timber  Contracts  —  Minimum 
Stumpage    Rate    

July  5,  1944,  Lack  of  Secretarial  Authority  to 
Alter  Terms  of  a  Reimbursable  Loan 
Contract    

Aug.  13,  1948,  M-35064,  Administration,  Lease  and 
Sale  of  Choctaw  and  Chickasaw  Coal 
and   Asphalt   Lands    

Feb.  14,  1952,  M-36119,  Contracts  for  the  Employ- 
ment of  Managers  of  Indian  Tribal 
Enterprises     

Oct.  29,  1953,  M-36185,  Indian  Timber  Sale  Con- 
tracts —  Transfer  of  Administration 
From  Secretary  to  Department  of 
Agriculture    

July  22,  1957,  Construction  of  a  Contract  for  the 
Sale  of  Indian  Timber    

Mar.  6,  1958,  Common-Carrier  Stipulation  in  Qui- 
nault  Lake  Timber  Sale  Contract — 
Quinault  Indian  Reservation    

Nov.  24,  1958,  Right  of  Purchase  at  "Appraised 
Value"  of  Industrial  Property 

June  15,  1962,  M-36639,  Validity  of  Contingent 
Fee  Expert  Witness  Contracts  in  In- 
dian  Claims   Litigation    

Sept.  24,  1971,  M-36860,  Non-Availability  of  Con- 
fidential Agreement  of  Indian  Tribe 
Under  Public  Information  Act 

CORPORATIONS,   TRIBAL   See  BUSINESS 
CORPORATIONS,  TRIBAL 

COUNCILS,   TRIBAL   See   TRIBAL 
GOVERNMENT 

COURTS,    FEDERAL    See    JURISDICTION, 
CIVIL;  JURISDICTION,  CRIMINAL 

COURTS,  INDIAN  See  also  JURISDICTION, 
CIVIL;  JURISDICTION,  CRIMINAL 

Courts  of  Indian  offenses 

Feb.  28,  1935,  Secretary's  Power  to  Regulate  Con- 
duct of  Indians    

Nov.  19,  1935,  Determination  of  Heirs  by  Courts  of 
Indian  Offenses    


Index 

Page  Page 

COURTS,  INDIAN  (cont.) 

Tribal 

574 

Oct.  25,  1934,    55  I.D.  14,  Powers  of  Indian  Tribes.        445 

588          Aug.  7,  1937,     Tribal     Power — Exclusion     of     Non- 
Indian  Attorneys    775 

876  Sept.  8,  1938,      Transition    From    Indian    to    Tribal 

Court     851 

Apr.  25,  1945,    Jury   Provisions  of  Navajo  Law  and 
1287  Order   Code    1321 

Dec.  1,  1955,      M-36316,     Jurisdiction      of     Tribal 
Court   and   Colorado   Juvenile   Court 
1495  for  Determination  of  Custody  of  De- 

pendent and  Neglected  Indian  Child      1697 

Feb.  13,  1961,     Assumption  of  State  Jurisdiction  Un- 
1563  der  P.L.  280— Tribal  Courts 1896 

COURTS,  STATE  See  JURSDICTION,  CIVIL; 
JURISDICTION,  CRIMINAL 

1620 

CREDIT  AND  LOANS 

1797  Dec.  2,  1922,      M-9094,     Indian     Money  —  Surety 

Bonds     76 

Mar.  26,  1927,   M-21642,   Validity  of   Mortgage  — 
1827  Claims   189 

Feb.  24,  1928,    M-22708,  52  L.D.   325,  Erroneously 
1847  Issued   Fee   Patents — Cancellaition    ..         199 

Dec.  5,  1935,      Credit    Regulations    583 

Tan.  24,  1936,    Colville    Resettlement    Loan — Secur- 
1901  uy    602 

Mar.  18,  1936,  M-28316,  Emergency  Funds— Strick- 
en  Rural  Areas    609 

2038 

Oct.  16,  1936,    Lower      Brule      Sioux    —    Revolving 

Credit  Fund    689 

Oct.  16,  1936,    Assignment  of  Property — Forms    .  .  .        690 

Feb.  11,  1938,  Cancellation  of  Liens  Securing  Loans 
From  Gratuity  and  Tribal  Funds, 
When  Land  Transferred  From  Indi- 
vidual  to  Tribe    805 

May  24,  1938,  Loans — Preference — Degree  of  In- 
dian  Blood    827 

June  14,  1938,  Revolving  Credit  Loans  —  Govern- 
ment   Employees     829 

July  19,  1938,    Loans — Mortgages    839 

Dec.  22,  1938,    Chattel   Mortgage   Forms    866 

531 

June  20,  1940,    Re  Claims  of  the  Farm  Security  Ad- 
ministration   Against    the    Estates    of 
582  Deceased  Indian  Borrowers    960 


Index 
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CREDIT  AND  LOANS  (cont.) 

July  10,  1940, 


M-30849,  Lower  Brule  Sioux — Au- 
thority to  Borrow  Funds  for  Develop- 
ment and  Operation  of  a  Power 
Plant    

M-30807,  National  Housing  Act — 
Eligibility  of  Indian  Tribes    


Aug.  6,  1940, 

Apr.  10,  1942,  Indian  Employee  of  U.S. — Purchase 
of  Trust  Land  With  Funds  Borrowed 
From  Tribal  Loan  Fund 

July  7,  1944,  M-33709,  Availability  of  Pueblo 
Compensation  Funds  for  the  Purpose 
of  Loans  to  Other  Pueblos 

July  3,  1945,  Default  on  Tribal  Loan  to  Tribal 
Member  —  Collection  —  Tribe  Need 
Not  Assign  Debt  to  U.S.  in  Order 
to  Sue    

Feb.  26,  1947,  Fish  Trap  Loans  and  Use  of  Sta- 
tistics Relating  to  Alaska  Salmon 
Fishery     

Feb.  4,  1952,  Indian  Corporation  —  Borrowing 
From  Government  Agency — Metla- 
katla  Indian  Community,  Alaska    .  . 

Feb.  14,  1952,  M-36119,  Contracts  for  the  Employ- 
ment of  Managers  of  Indian  Tribal 
Enterprises    

Mar.  27,  1957,  M-36409,  Proposed  Cancellation  of 
Indebtedness  to  the  U.S 

Feb.  20,  1970,  M-36800,  77  I.D.  20,  Repayment  of 
Expert   Assistance    Loans    


965 


968 


1109 


1289 


1336 


1439 


1562 


1563 


1789 


2008 


CRIMINAL  PROCEDURE  See  also 
JURISDICTION,    CRIMINAL 

Aug.  14,  1941,  M-31194,  Extradition  of  Indian 
Fugitives  to  Reservations  Where  Of- 
fense Was  Committed   1066 

June  17,  1944,  Alaskan  Village  Enactment  of  Or- 
dinance in  Variance  With  U.S. 
Constitution  on  Searches  and  Sei- 
zures          1286 

CROPS 

Mar.  25,  1936,  Kiowa  Crop  Mortgages 614 


Dec.  18,  1937,    Loan — Crop    Mortgages    

Jan.  5,  1938,       Trust  Land — Crop  Mortgages 


June  11,  1945,  County  Personal  Property  Taxes — 
Immunity  of  Severed  Crops  From 
Levy  on  Trust  Land — Winnebago  .  . 

Apr.  8,  1963,  M-36651,  70  I.D.  119,  Long  Term 
Farmdng  Leases  of  Indian   Lands    .  . 


791 
795 

1336 
1915 


D 
DAWES  ACT  See  GENERAL  ALLOTMENT  ACT 
DEFINITIONS 

Allotment 

July  17,  1935,  M-28086,  55  I.D.  295,  Allotment 
Selections — Ft.    Belknap    

Band 

Dec.  3,  1940,  Claims— North  and  South  Dakota 
Indian  Reservation — Loss  of  Personal 
Property    

Feb.  24,  1943,  Alaska  Natives  Subject  to  Terri- 
torial  School   Tax    

Delegation 

June  15,  1971,  M-36803  (Supp.),  Tribal  Direction 
of  Federal  Employees — Explanation 
of   Term    "Delegation"    

Headright 

Apr.  23,  1936,  M-28029,  Disposition  of  Osage 
Trust  Funds    

Identifiable  group  of  Indians 

Mar.  17,  1948,  M-35029,  Indians  of  California  as 
"Identifiable"  Groups  Within  the 
Meaning  of  Indian  Claims  Commis- 
sion  Act    

Income 

Jan.  24,  1941,  M-30604,  Proceeds  From  Investment 
of  Restricted  Funds — Individual  En- 
titlement     


567 


1002 


1196 


2037 


632 


1488 


1022 


Indian 

Jan.  4,  1937,       IRA     Acquisition   of   Land    706 

Indian  country 

May  6,  1937,  M-29147,  56  I.D.  137,  Liquor  Traf- 
fic— Alaska    749 

Sept.  28,  1951,  Fee  Patent  Land  Within  Reserva- 
tion Boundaries — Sale  of  Beer  to 
Non-Indians    1555 

Indians  not  taxed 

Nov.  7,  1940,      M-31039,    Method    of    Determining 


'Indians  Not  Taxed" 


990 
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DEFINITIONS   (cont.) 


Nov.  22,  1940,  M-31039  (Supp.),  Method  of  De- 
termining "Indians  Not  Taxed"    .  .  .        997 

Intoxicating  liquor 

Nov.  1,  1922,      M-8860,     Osage     County  —  Liquor 

Sales     69 

Public  property 

Apr.  21,  1952,  M-36128,  Property  of  Indian  Tribe 
— Federal  Property  and  Administra- 
tive Services  Act    1573 


Public  purpose 

Jan.  2,  1923, 


49  L.D.  396,  Condemnation  of  Lands 
Allotted    in    Severalty    


Reservation 


July  1,  1938,       Indian  School  Land,  Right-of-Way 


83 


839 


July  9,  1940,  Whether  or  Not  Lands  Purchased  by 
the  U.S.  for  Indian  Schools  and  Hos- 
pitals Constitute  an  "Indian  Reser- 
vation" or   "Indian   Country"    964 

Aug.  24,  1942,  M-30582,  Oklahoma  Indian  Welfare 
Act — Laws  Governing  Condemnation 
and  Rights-of-Way  Over  Lands  of 
Five  Civili25ed  Tribes 1 139 

Dec.  29,  1945,  Judicial  and  Departmental  Con- 
struction of  the  Words  "Indian  Res- 
ervation"           1378 

Tribe 

Aug.  9,  1939,  M-29566,  Relation  of  Pueblos  to 
Their  Members,  the  Federal  Gov- 
ernment, the  State,  and  Others   ....        913 

Feb.  24,  1943,     Alaska  Natives  Subject  to  Territorial 

School    Tax    1196 

DESCENT   AND   DISTRIBUTION   See  also 
WILLS  AND  ESTATES 


Jan.  20,  1932,     Restrictions   on    Inherited    Personalty        298 

368 


Sept.  21,  1933,  M-27540,   54    I.D.    297,    Inheritance 
— Right  to  Benefits    


Aug.  8,  1934,      Rosebud    Sioux 
Benefits    


Cash    Allotment 


Oct.  25,  1934,    55  I.D.   14,  Pou-ers  of  Indian  Tribes 

Dec.  17,  1935,    Navajo — Distribution    of    Unallotted 
Property    

Apr.  23,  1936,    M-28029,  Disposition  of  Osage  Trust 
Funds     


423 
445 

589 

632 


DESCENT  AND  DISTRIBUTION  (cont.) 

Oct.  7,  1936,      Navajo — Probate    


Page 
686 


June  4,  1942, 


-Authority  of  the  Superintendent  of 
the  Osage  Agency  to  Make  Distribu- 
tion of  Osage  Property  in  Accord- 
ance With  Orders  of  the  County 
Courts  of  Oklahoma    


Oct.  14.  1942,  M-31237,  58  I.D.  149,  Illegitimate 
Indian  Child — Interest  in  Estates  of 
Kindred  of  Father  or  Mother 

June  14,  1943,  Conflict  Between  Heirs  at  Law  and 
Devisee  Under  Will  —  Applicability 
of  Soldiers'  and  Sailors'  Relief  Act   . 

Aug.  26,  1943,  Power  of  the  Secretary  to  Delegate 
Functions  to  the  Heads  of  Bureaus   . 

July  18,  1944,  Osage  of  Less  Than  One-Half  Blood- 
White  Wife  and  Kaw  Mother — 
Rights  of   Inheritance    

Oct.  24,  1951,  Distribution  of  Per  Capita  Shares  of 
Deceased  Choctaw  and  Chickasaw 
Indians — Payment  of  Costs    

June  25,  1953,  Escheat  —  Secretarial  Authority  in 
Maitters  of  Inheritance    

Mar.  16,  1956,  M-36331,  Devolution  of  Yakima  In- 
dian  Estates    

Dec.  19,  1956,  Regulations  Regarding  Probate  of 
Indian  Trust   Property    

June  7,  1957,  Distribution  of  Estate  of  Full-Blood 
Cherokee    

Mar.  18,  1958,  Reopening  of  Indian  Estate  Under 
Departmental  Regulations 

Feb,  3,  1959,  M-36549,  'Validity  of  Unapproved 
Side  Agreements  Between  Indians 
and  Lessees  of  Restricted   Lands    .  .  . 

Determination  of  heirs 

Dec.  23,  1924,  M-13772,  Quapaw  Tribe— Heirship 
Jan.  23,  1925,  M-13807,  Creek— Descent  of  Lands 
Dec.  28,  1926,    M-20612,   Sioux   Benefits    


Jan.  14,  1927,    M-2 
ings 


,  Reopening  Heirship  Find- 


June  19,  1928,    M-24293,    Osage    Property— Inheri- 
tance     

Apr.  12,  1930,    53    I.D.    78,    Custom    Marriage    and 
Divorce    

Mar.  14,  1934,   M-27554,   54   I.D.    382,   Restrictions 
Applicable  to  Five  Tribes 

Aug.  17,  1934,    M-27776,  54  I.D.  584,  Devise  of  Re- 
stricted    Lands     


1121 

1164 

1208 
1211 

1291 

1556 
1609 
1715 
1773 
1792 
1831 

1852 

134 
139 
171 

183 

204 

235 

398 

427 
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DESCENT   AND    DISTRIBUTION    (cont.) 

Nov.  7,  1934,  M-27796,  IRA  Interpretation  Re- 
garding Devisee  Questions  • — •  Tribal 
Organization  and  Jurisdiction — Defi- 
nition of  Tribe  as  Political  Entity  .  . 

Nov.  19,  1935,  Determination  of  Heirs  by  Courts 
of   Indian   Offenses    

Mar.  18,  1936,  Navajo — Determination   of   Heirs    .  . 

Jan.  26,  1937,  M-27963,  Deceased  Osage  Allottee 
— Inheritance    

Aug.  14,  1937,   Sales — Heirship    Lands    


Dec.  20,  1937,    Inheritance   of    Personalty  —  Tribal 
Law    

Dec.  28,  1937,    Descent   of   Unrestricted    Property — 
State  Law   


478 

582 
612 

718 
783 

791 

793 


Sept.  20,  1943,  Whether  White  Widow  or  One-Half 
Kaw  Mother  May  Inherit  Estate  of 
Osage  of  Less  Than  One-Half  Osage 
Blood  But  More  Than  One-Half  In- 
dian  Blood    

Apr.  17,  1952,  M-36127,  Authority  of  SecreUry  to 
Determine  Heirs  of  Deceased  Yakima 
Allottee    

May  28,  1952,  M-35089,  Issuance  of  Fee  Patent 
for  Allotment  of  Oz-ho-we-wush-co- 
be-nais.  Deceased  White  Earth  Al- 
lottee No.   2308    

July  19,  1954,  Propriety  of  Departmental  Redeter- 
mination  of   Heirship    

Jan.  4,  1955,  Applicability  of  Alaskan  Terriitorial 
Law  to  Natives  Dying  Testate  or 
Intestate    

Jan.  4,  1957,  M-36426,  64  I.D,  17,  Distribution 
of  Estate  of  Full-Blood  Creek  In- 
dian— Authority  of  Oklahoma  State 
Court     

Feb.  20,  1959,  Interpretation  of  "Dependent  Mem- 
bers" of  Indian  Family  for  Purposes 
of  Dis'tribution    


May  5,  1972, 


Reimbursement  of  Ute  Tribal  Funds 
for  Construction,  Operataon  and 
Maintenance  of  Irrigation  Project  .  . 


1229 


1572 


1577 


1647 


1658 


1776 


1854 
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DIVORCE  AND  SEPARATION  See  DOMESTIC 
RELATIONS 

DOMESTIC    RELATIONS 

Nov.  28,  1923,    M-11291,  Indian  Custom  Marriage. 


Page 
DOMESTIC  RELATIONS  (cont.) 

.\pr.  12,  1930,    53    I.D.    78,    Custom    Marriage    and 

Divorce      235 

Sept.  3,  1932,     M-27185,  54  I.D.   39,  Custom  Mar- 
riage— Validity — Alaska    329 


May  27,  1936,    Law  and  Order  Regulations    645 

Dec.  14,  1937,    Hopi— Family  Relations    790 

Feb.  11,  1939,    Tribal  Jurisdiction   Over  Divorce    ..        870 

Oct.  14,  1942,  M-31237,  58  I.D.  149,  Illegitimate 
Indian  child — Interest  in  Estates  of 
Kindred  of  Father  or  Mother 1164 

Mar.  19,  1952,  M-36123,  Enrollment  in  Menominee 

Tribe      1569 

Dec.  1,  1955,  M-36316,  Jurisdiction  of  Tribal 
Court  and  Colorado  Juvenile  Court 
for  Determination  of  Custody  of  De- 
pendent and  Neglected  Indian  Child      1697 

Nov.  30,  1967,    M-36714,   74   I.D.   397,  Adoption  of 

Indian  Children  in  State  Courts   .  .  .      1971 

DUE  PROCESS  See  CIVIL  RIGHTS   AND 
LIBERTIES 


95 


June  16,  1924,   M-12198,    50    L.D.    551,    Intermar- 
riage— Enrollment  of  Children  Born        112 


EASEMENTS   See   RIGHTS-OF-WAY    AND 
EASEMENTS 

EDUCATION,    INDIAN    See    also    JOHNSON- 
O'MALLEY   ACT;   SCHOOLS,    INDIAN 

Aug.  1,  1933.  M-27514,  Payment  of  Tuition — Sec- 
tarian   Schools    356 

Mar.  31.  1936,  M-28317,  Educational  Loans  to  In- 
dians            615 

May  2,  1955,  Authority  of  North  Dakota  to  Fur- 
nish Services  to  Indian  Residents    .  .      1666 

EMINENT  DOMAIN  See  CONDEMNATION 

EMPLOYMENT,    INDIAN   See   also 
PREFERENCE,   INDIAN 

Oct.  20,  1936,  Menominee — State  Workmen's  Com- 
pensation   Act    692 

Feb.  1,  1950,  M-36017,  Labor  Union  Membership 
of  Indians — Employment  Preference 
— General  Timber  Sale  Regulations.      1523 

ENROLLMENT,  TRIBAL  See  also 
MEMBERSHIP,  TRIBAL 

May  17,  1941,  Tribal  Rolls  for  the  Purpose  of  Dis- 
tributing Tribal  Funds,  and  for  Al- 
lotment Purjjoses   1049 
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ENROLLMENT,  TRIBAL   (cont.) 
California  Indians 

July  8,  1930,  M-25999,  California  Indians  —  En- 
rollment      

Apr.  19,  1933,    California — San  Miguel — Enrollment 

Nov.  7,  1951,  M-36108,  Enrollment  of  the  Indians 
of  California 

Chippewa 

June  17,  1924,    M-11380,  Chippewa— Enrollment  .. 

Aug.  8,  1934,      Chippewa  Enrollment   

Dec.  13,  1934,  M-27381,  Fond  du  Lac  Chippewas— 
Enrollment    

Dec.  18,  1934,    Chippewa— Enrollment    

May  14,  1935,    Red  Lake  Chippewa — Enrollment   .  . 

Dec.  26,  1935,    Chippewa — Enrollment   

Mar.  15,  1937,  St.  Croix  Indians — Enrollees  of  Dr. 
Wooster     

Colville  Indians 

Apr.  16,  1941,  Enrollment  as  Members  of  the  Con- 
federated Tribes  of  the  Colville  Res- 
ervation of  Persons  Having  Less 
Than   }4   Indian  Blood   

Crow 

Nov.  20,  1931,  M-26395,  Final  Rolls  of  the  Crow 
Indian  Tribe  of  Montana  Prepared 
Under  Act  of  June  4,  1920,  (41 
Stat.  751)    

Five  Tribes 

Jan.  22,  1935,  M-27759,  Per  Capita  Payment  From 
Judgment     

Flathead 

Apr.  24,  1925,    M-14233,    Flathead— Enrollment    .. 

Ft.  Belknap 

June  9,  1922,  M-7599,  Ft.  Belknap— Changes  in 
Allotment  Roll   

Ft.  Hall 

Aug.  13,  1932,  M-26520,  Enrollment  for  Participa- 
tion  in   Fund   Distribution — Ft.    Hall 

Gros  Ventre 

Dec.  2,  1936,      Gros    Ventre — Enrollment    


Index 

Page  Page 

ENROLLMENT,  TRIBAL  (cont.) 

Klamath 

May  20,  1939,    Question    of    Enrollment    of    Certain 
255  Indians    by    Birth    Rather    Than    by 

Adoption      901 

347 

Menominee 

*^^^  June  16,  1924,   M-12198,    50    L.D.    551,    Intermar- 

riage— Enrollment  of  Children  Born.        112 

Jan.  10,  1935,    Menominee  —  Enrollment  —  Regu- 
115  lations    505 

424  Mar.  19,  1952,  M-36123,  Enrollment  in  Menominee 

Tribe      1569 

494 

Oklahoma  Delawares 

504 

Mar.  18,  1936,  Delaware — Appropriation    for    606 

552 

596  ^'^^'^ 

Nov.  23,  1921,    M-6383,   Osage— Payments   to   Min- 

735  °''    -^ 

Potawatonii 

Dec.  18,  1937,    Membership— Tribal  Power 792 

.Stockbridge  and  Munsee 

1042  Oct.  8,  1917,      Stockbridge    and     Munsee    Tribes— 

Per  Capita  Payments,  D-42071    ...  1 

Dec.  29,  1921,    Stockbridge — Munsee — Back      Annu- 
ity Payments,  D-42071    (Supp.)    ...  29 

ENVIRONMENT 

290 

Aug.  1,  1967,      M-36709,      Eligibility      of      Indian 

Tribes    to    Participate    in    Land    and 

Water  Conservation  Fund  Program  .      1969 

Mar.  25,  1971,   Alaska     Native     Claims     Legislation: 

508  •  ■  •  ■ 

Compliance   With   National   Environ- 
ment  Policy  Act    2029 

141  EXTRADITION    See    CRIMINAL    PROCEDURE 

F 

50         FEDERAL  POWER  See  also  CONGRESSIONAL 
POWER 

July  26,  1933,    M-27487,     Criminal     Jurisdiction  — 

Whites  in  Indian  Country   354 

June  25,  1936,    Loan    Agreement — Indian    Reorgani- 
zation Act 650 

July  8,  1936,      Flathead— Taking   Tribal    Lands    for 
701  Reservoir     657 


Index 
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FEDERAL  POWER   (cont.) 

Oct.  1,  1936,      M-28614,   Patents— Mineral   Rights. 

Feb.  4,  1938,      Reservation — State   Sales  Tax    

Oct.  4,  1938,  M-29961,  Righ ts-of- Way  —  Eastern 
Cherokee      

Nov.  28,  1938,  M-29999,  Menominee  and  Red  Lake 
Reservations — Wages  and  Hours   .  .  . 

June  1,  1939,  M-30146  (Supp,),  Canadian  Indians 
Proposing  Employment  of  Attorney 
to  Prosecute  Claims  Against  U.S. — 
Question  of  Commissioner's  Approval 

Aug.  9,  1939,  M-29566,  Relation  of  Pueblos  to 
Their  Members,  the  Federal  Govern- 
ment,  the  State,  and  Others    

Oct.  9,  1940,  M-30984,  Kiowa  Indian  Hospital- 
Alcohol  for  Medicinal  Purposes  — 
Power  of  Oklahoma  to  Require  Per- 
mit       

Jan.  5,  1946,  M-34262,  Authority  for  Taking  Title 
in  the  Name  of  the  United  States  in 
Trust  for  the  Various  Indian  Pueblos 

Aug.  8,  1946,  M-34620,  Presidential  Authority  to 
Appoint  Chief  of  Choctaw  Nation    . 

Apr.  2,  1947,  M-34899,  Applicability  of  Oklahoma 
Community  Property  Act  to  Re- 
stricted Indian  Property 

Aug.  28,  1947,  M-34989,  Federal  and  State  Au- 
thority Over  Eastern  Band  of  Chero- 
kee Indians   

FEDERAL   SERVICES   See  also   SOCIAL 
SECURITY 

Nov.  17,  1933,   NIRA— Public  Works  Project 


Apr.  22,  1936,    Applicability  of   the    Social   Security 
Act  to  the  Indians 
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853 
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906 
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1380 
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1445 

1463 

381 

624 
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FEDERAL  SERVICES   (cont. 


July  15,  1937,  Soil  Conservation  Benefits  —  Equal 
Treatment  for  Indians — Agriculture 
Department    Policy    769 

May  1,  1941,  Federal  and  State  Laws — Tribal  En- 
terprises on  Navajo  Reservation  ....      1044 


Jan.  13,  1942, 


Re  the  Memorandum  of  Understand- 
ing Between  the  State  of  South 
Carolina,  the  Catawba  Indian  Tribe, 
the  U.S.  Department  of  the  Interior, 
and  the  Farm  Security  Administra- 
tion of  the  U.S.  Department  of 
Agriculture      1080 


Apr.  10,  1942,  Indian  Employee  of  U.S. — Purchase 
of  Trust  Land  With  Funds  Borrowed 
From  Tribal  Loan  Fund 1 109 


Apr.  29,  1947,  M-34921,  Disposition  of  Surplus 
Property  at  Colorado  River  Reloca- 
tion Center 1451 

Nov.  20,  1947,    Surplus     Government     Property     for 

Navajo  Program 1479 

Apr.  20,  1949,  M-35095,  Availability  of  Social  Se- 
curity Benefits  to  Indians 1507 

Oct.  19,  1966,  Funds  Used  by  California  Legal 
Services  Program  to  Benefit  Indians 
— Not  Chargeable  to  Indians 1957 

Eligibility  of  Indians  for 

Aug.  6,  1940,  M-30807,  National  Housing  Act- 
Eligibility  of  Indian  Tribes    968 

.'Vpr.  2,  1956,  Enrolled  and  Allotted  Cheyenne 
River  Sioux  Living  on  Another  Res- 
ervation —  Entitlement  to  Appropri- 
ated Rehabilitation  and  Relocation 
Funds     


1721 


Reclamation  projects 


May  31,  1945,  M-33902,  Excess  Land  Provisions  of 
Federal  Reclamation  Law  —  Coa- 
chella  Valley  County  Water  District 
Lands     1325 


FEE  PATENTS 

Mar.  29,  1922,   M-6882,    Cancellation    of    Fee- 
ceased  ."Mlottee   


-De- 


Jan.  28,  1924,     M--11410,    Flathead— Power   Site   on 
Allotted    Land    

Aug.  27,  1924,    M-12509,   Restricted   Fee  and   Trust 
Patents     

Dec.  28,  1926,    M-20612,   Sioux  Benefits    


Feb.  24,  1928,  M-22708,  52  L.D.  325,  Erroneously 
Issued  Fee  Patents — Cancellation    .  . 

Nov.  3,  1931,  M-26882,  Effect  or  LegaHty  of  a 
Fee  Simple  Patent  .\pplied  for  Prior 
to  But  Issued  Subsequent  to  Allot- 
tee's Death    

Feb.  18,  1933,  M-27343,  54  L.D.  160,  Authority  to 
Cancel  Patent — Lien   

Aug.  14,  1934,    Wheeler-Howard   Act — Fee   Patent    . 

Feb.  17,  1937,    Soil  Conservation  Act 

Feb.  3,  1942,  M-31476,  Purchase  by  U.S.  Under 
25  U.S.C.  372  of  Heirship  Lands- 
Discussion  of  Inapplicability  of  IRA 

Sept.  20,  1945,  Certificates  of  Competency — Issu- 
ance to  Non-Indian  Heirs  Not  Re- 
quired or  Authorized 


43 

99 

117 
171 

199 


289 

342 
426 
728 

1089 

1350 
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FEE  PATENTS  (com.) 

Dec.  3,  1945,      Forced  Fee  Patents — Tax  Liens    .  .  . 

Sept.  28,  1951,  Fee  Patent  Land  Within  Reservation 
Boundaries — Sale  of  Beer  to  Non- 
Indians     

May  28,  1952,  M-35089,  Issuance  of  Fee  Patent  for 
Allotment  of  Oz-ho-we-wush-co-be- 
nais.  Deceased  White  Earth  Allottee 
No.  2308 

Nov.  28,  1952,  M-36158,  Notations  in  Paitents  in 
Fee  for  Indian  Lands  of  Existing 
Rights-of-Way     

Issuance 

July  14,  1921,  M-5379,  Fee  Title— Expiration  of 
Trust  Period 

July  29,  1921,    M-4018,  Right  to  Citizenship 

Dec.  22,  1933,  M-27645,  Rosebud  Fee  Patent  Issu- 
ance   

Sept.  10,  1938,  Restricted  Land  —  Inheritance  by 
Whites      

Nov.  4,  1946,  Issuance  of  Fee  Patent  to  Winnebago 
Indian  and  Transfer  of  Inherited  In- 
terests      

June  7,  1950,  M-36003,  Extent  of  Secretarial  Au- 
thority to  Issue  Patent  in  Fee —  In- 
dian Reorganization  Act 

Feb.  15,  1954,  M-36184,  Issuance  of  Fee  Patent- 
Legal  and  Jurisdictional  Ramifica- 
tions      

Feb.  11,  1955,    M-36267,  Fee  Patents— Fort  Peck    . 

Taxation 

Oct.  8,  1924,  M-12746,  Quapaw— Federal  Income 
Tax    

Nov.  6,  1926,  M-20183,  51  L.D.  613,  Assessment 
Charges  on  Irrigation  Projects 

June  30,  1930,  M-25930,  53  I.D.  133,  Taxation  of 
Allotments — Period — Expiration     .  .  . 

FISHING  See  HUNTING  AND  FISHING 

FIVE  CIVILIZED  TRIBES 

Oct.  31,1917,  Five  Civilized  Tribes — Eminent  Do- 
main,  D-40462    

Mar.  3,  1921,  M-2655,  Five  Civilized  Tribes— Con- 
trol of  Restricted  Funds  After  Sale  of 
Restricted  Lands    


Index 
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FIVE  CIVILIZED  TRIBES   (cont.) 

1359  June  4,  1921,  M-40 17,  Osage— Payment  to  Guard- 
ians of  Minors  and  Incompetent 
Adults    9 

1555  Aug.  2,  1922,  M-7996,  Jurisdiction  of  Sute  Pro- 
bate Courts 56 

Apr.  12,  1927,    M-22121,  Unlawful  Timber  Cutting 

— Choctaw    192 

1577 

Aug.  11,  1930,   M-26067,   53    I.D.    157,   Restrictions 

Upon  Lands  and  Funds — Five  Tribes        257 

jjg^  Dec.  9,  1932,  M-27882,  54  L.D.  109,  Retirement 
—  Service  Credit  —  Five  Tribes 
Schools    341 

Oct.  14,  1933,    M-27596,    54    I.D.    310,    Trust    for 
Five    Civilized    Tribes  —  Restrictions 
10  on   Life  Insurance  Policies    373 

15          June  4,  1935,      M-28033,     Seminole     Nation     Attor- 
ney's Contract    561 

387  Aug.  12,  1935,  M-28125,  Personnel  Employment- 
Indian  Trusts   574 

851  Apr.  16,  1936,    M-28309,    Five    Civilized    Tribes  — 

Attorney's  Fee    619 

May  19,  1936,    Five  Tribes  Timber  Sales   640 

Feb.  5,  1937,       Five   Civilized   Tribes — Trust    Agree- 
ment             722 

,c,r,-j  Apr.  8,  1937,  Estate  of  Jackson  Barnett  —  Claim- 
ants            737 

Oct.  1,  1941,       Five     Civilized     Tribes  —  Status     of 
,f-on                                      Freedmen — Organization  Under  Ok- 
lahoma Welfare  Act    1076 

1  fifiO 

.\pr.  8,  1946,      Osage    Estate    Willed    to   Cherokee — 

Applicability    of    Osage    Restrictions 

to  Five  Tribes    1392 

July  5,  1956,       Distribution   of  Restricted   Estates  of 
•l"  Deceased   Members  of  the   Five  Civ- 

ilized Tribes  Not  Exceeding  $500   .  .      1738 

161  Aug.  29,  1957,    M-36471,  Authority  of  the  Principal 

Chief  of  the  Seminole  Indian  Nation 
and     the     General     Council    of     the 

252  Seminole  Indian  Nation  Under  Per- 
tinent Acts  of  Congress    1800 

May  4,  1971,      Election  of  Principal  Chief  of  Semi- 
nole   Nation    2035 

Enrollment 

2          Dec.  13,  1923,    M-10526,      Creek— Enrollment— Al- 
lotment             97 

Jan.  22,  1935,    M-27759,  Per  Capita  Payment  From 
7  Judgment    508 
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FIVE  CIVILIZED  TRIBES   (cont.) 

Funds 

Nov.  29,  1922,    M-8971,     Disbursement     of     Tribal 

Funds     75 

Nov.  11,  1924,   M-31861,  Five  Civilized  Tribes— Oil 

Royalties    130 

Oct.  20,  1942,  M-31897,  Authority  of  Superinten- 
dent for  Five  Civilized  Tribes — Dis- 
position of  Restricted  Indian  Moneys     1171 

June  5,  1947,  M-34956,  Per  Capita  Payment  to 
Indians  of  the  Choctaw  and  Chicka- 
saw Tribes  of  Oklahoma    1462 

Oct.  24,  1951,  Distribution  of  Per  Capita  Shares  of 
Deceased  Choctaw  and  Chickasaw 
Indians — Payment  of  Costs    1556 

June  7,  1957,     Distribution  of   Estate   of  Full-Blood 

Cherokee     1792 

Oct.  29,  1957,  M-36482,  Authority  of  Seminole 
Tribe  of  Oklahoma  to  Borrow  Money 
and  Pledge  Assets  as  Security  for 
Loan  From  Revolving  Fund 1801 

Dec.  28,  1960,  M-36608,  67  I.D.  452,  Status  of  U.S. 
Savings  Bonds — Estate  of  Deceased 
Choctaw  Indian   1 894 

Lands 

Mar.  11,  1921,  M-2047,  Oklahoma  Probate  Courts 
— Jurisdiction  Over  Inherited  Inter- 
ests of  Minor  and  Incompetent  Mem- 
bers of  Five  Civilized  Tribes   7 

Jan.  11,  1922,  M-2258,  Taxation  of  Restricted  Al- 
lotments       38 

Nov.  13,  1922,  49  L.D.  348,  Taxability  and  Aliena- 
bility— Allotted    Lands    71 

Jan.  23,  1925,    M-13807,  Creek— Descent  of  Lands        139 

Dec.  21,1926,    M-18320,   State   Tax   on   Allotments 

— Osage     165 

Dec.  24,  1926,    M-18772,  Title  to  Bed  of  Red  River       168 

Aug.  2,  1933,     Five  Tribes — Removal  of  Restrictions       360 

Mar.  14,  1934,  M-27554,   54   I.D.    382,   Restrictions 

Applicable  to  Five  Tribes 398 

Sept.  15,  1934,  Five    Tribes — Partition   of    Inherited 

Lands     438 

Oct.  25,  1934,  Chickasaw  —  Lease  Approval  Proce- 
dure             477 

Jan.  30,  1935,    M-27814,  Land  Title  Status   515 

Sept.  21,  1935,  Five  Tribes— Land  Partition    578 
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.\ug.  7,  1936,  Five  Tribes — Agricultural  and  Graz- 
ing Leases 662 

Sept.  17,  1936,  Five  Tribes— Rights-of- Way   671 

Jan.  13,  1937,     Five   Civilized   Tribes— Leases    715 

May  15,  1937,  Sale  of  Railroad  Right-of- Way- 
Question  of  Title  in  Seminole  Na- 
tion,  Oklahoma    755 

Aug.  25,  1937,  Choctaw  —  Chickasaw  —  Rights- 
of- Way     787 

May  14,  1938,    Five   Civilized   Tribes— Leases    819 

.\ug.  24,  1942,  M-30582,  Oklahoma  Indian  Welfare 
Act — Laws  Governing  Condemnation 
and  Rights-of- Way  Over  Lands  of 
Five  Civilized  Tribes   1 139 

July  16,  1956,  Leasing  of  Restricted  Lands  Belong- 
ing to  Indians  of  the  Five  Civilized 
Tribes  for  Farming  and  Grazing 
Purposes    1 739 

July  12,  1957,  M-36455,  64  I.D.  280,  Jurisdiction 
Over  Property  Belonging  to  a  Five 
Tribes    Indian's   Estate    1794 

Nov.  29,  1957,    Five    Civilized    Tribes — -Jurisdiction 

Over  Restricted  Property   1809 

Mineral  rights 

Dec.  11,  1918,    Five  Civilized  Tribes — Coal  Leases   .  5 

Apr.  5,  1922,  M-7316,  Choctaw  and  Chickasaw- 
Coal  Lands   45 

May  28,  1924,  M-7316,  Choctaw  and  Chickasaw- 
Coal  Royalties    106 

Nov.  8,  1924,  M-13807,  Oil  Royalties  From  Al- 
lotted Lands   128 

Nov.  11,  1924,    M-13861,  Five  Civilized  Tribes— Oil 

Royalties    130 

Oct.  17,  1927,  M-23422,  Seminole— Oil  and  Min- 
eral Royalties    196 

Nov.  19,  1928,    M-24735,      Segregated      Coal      and 

Asphalt   Lands    207 

July  20,  1931,    M-26583,   53    I.D.   412,   Distribution 

of  Royalties — Deceased  Creek   271 

Apr.  19,  1934,  M-27654,  Five  Tribes— Question  of 
Expiration  of  Gas  Lease  and  of 
Holding  Over  by  Lessee 406 

June  4,  1935,  Five  Tribes — Oil  Leasing  Regula- 
tions             559 

Aug.  13,  1948,  M-35064,  Administration,  Lease  and 
Sale  of  Choctaw  and  Chickasaw  Coal 
and   Asphalt  Lands    1495 
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Taxation 

Mar.  3,  1930,  M-25737,  53  I.D.  48,  Taxability  of 
Cherokee  Lands 

Sept.  4,  1931,  M-26673,  53  I.D.  471,  Tax  Exempt 
Selections — Five  Civilized  Tribes  .  .  . 

Sept.  22,  1931,  M-26672,  53  I.D.  502,  Taxation  of 
Mineral   Production — Five  Tribes    .  . 

Feb.  26,  1932,  53  I.D.  606,  Taxation  of  Income 
From  Mineral  Production  From  Re- 
stricted Lands  of  Members  of  Five 
Civilized  Tribes    

Aug.  5,  1932,  M-27158,  Five  Tribes— Land  Con- 
veyance— Taxation     

Sept.  20,  1935,  Cherokee— Distribution  of  Oil  Roy- 
alties      

May  1,  1936,  Five  Tribes  —  Federal  Income  and 
State  Taxes 

Dec.  21,  1936,  Lands  Bought  With  Restricted  Funds 
— Tax    

Nov.  29,  1937,   Restricted   Property — Taxation    

Dec.  23,  1940,  M-30898,  Attorney  Contract  Re 
Federal  Tax  Assessment  Against  Re- 
stricted Five  Tribes   
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GENERAL  ALLOTMENT  ACT 

July  29,  1921,    M-4018,  Right  to  Citizenship   

June  6,  1924,  M-12498,  Exchange  of  Allotted 
Land — Flathead      

Aug.  27,  1924,  M-12509,  Restricted  Fee  and  Trust 
Patents     

Nov.  21,  1924,  M-13866,  50  L.D.  676,  Extent  of 
Title  to  Lands  Patented  as  Mission 
Claims      

Dec.  24,  1924,  M-13864,  State  Right  to  Tax  Pa- 
tents in  Fee    

May  31,  1939,  M-30256,  Continuation  of  Allot- 
ment Activities  at  Fort  Peck  Reserva- 
tion —  Rejection  of  IRA  Implica- 
tions      

May  6,  1947,  State  Criminal  Jurisdiction  Under 
General  Allotment  Act  —  Federal 
Jurisdiction  Under  Major  Crimes 
Act     

June  2,  1952,  M-36121,  State  Social  Security 
Claims  Against  Restricted  Indian 
Estates     
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Feb.  15,  1954,  M-36184,  Issuance  of  Fee  Patent— 
Legal  and  Jurisdictional  Ramifica- 
tions           1632 

232 

Nov.  28,  1962,  M-36599,  69  I.D.  195,  Authority  of 
Secretary  to  Restore  Lands  in  San 
Carlos  Mineral  Strip  to  Tribal  Ovi^n- 

ership     1903 

281 

GENERAL  CRIMES  ACT 

July  26,  1933,    M-27487,    Criminal    Jurisdiction    — 

Whites  in  Indian  Country    354 

310 

GIFTS 

325 

.^ug.  14,  1945,    Title     Search     Requirements     When 
Indians  Contribute  Land   as  Gift   to 
^^^  Tribe    1339 

Nov.  22,  1948,  M-35075,  Acceptance  by  Tribe  of 
Contributions  for  the  Management  of 
Indian    Resources     1500 

705 

GRAZING  RIGHTS  AND  LEASES 

789 

Sept.  21,  1927,  M-23421,  Crow— Farming  and  Graz- 
ing   Lezises    194 

1019  Dec.  14,  1934,    Crow— Grazing    Privileges    503 

July  25,  1935,  Grazing  on  Tribal  Lands — Depart- 
ment   Powers    573 

Aug.  7,  1936,  Five  Tribes — Agricultural  and  Graz- 
ing Leases 662 

15 

Jan.  13,  1937,     Five   Civilized   Tribes — Leases    715 

jjj  Feb.  13,  1937,    M-28869,  56  I.D.   79,  Eligibility  for 

Grazing  Privileges    725 

jj^  Dec.  28,  1937,    M-29560,   Grazing  Rights    793 

May  14,  1938,  M-29797,  56  I.D.  308,  Taylor  Graz- 
ing Act  Licenses — Pueblos    820 

132  Nov.  9,  1938,     M-30026,        Circumstances       When 

Lands    Acquired    Under   NIRA    and 

.„„  Other    Acts    and    Used    for    Indian 

Demonstration  Projects  Can  be 
Leased  Under  Taylor  Grazing  Act   .        860 

Nov.  21,  1942,    M-31653,    Disposition    of    Proceeds 
Q.„                                        Obtained     From     Administration     of 
Ceded     Indian     Lands     Under     the 
Taylor    Grazing    Act    1172 

Feb.  14,  1944,    M-33374,    Status    of    Certain    Lands 
^457                                      in   Grazing  District   Established   Un- 
der Taylor  Grazing  Act 1244 

Aug.  3,  1944,      M-33626,     Taylor     Grazing     Act— 
1579  Preferential  Rights  of  Indians 1294 


GRAZING   RIGHTS   AND   LEASES    (cont.) 

Oct.  9,  1945,  M-33936,  Sutus  of  Remnant  Lands 
of  the  Kiowa,  Comanche  and  Apache 
Reservations  Under  the  Taylor  Graz- 
ing Act    

Apr.  3,  1946,  Comparative  Grazing  Right  Privi- 
leges of  Ute  Indians  and  Non-Indians 
on   Public   Lands    

June  11,  1946,  M-33821,  Ownership  of  the  Mineral 
Estate  in  the  Hopi  Executive  Order 
Reservation   

Dec.  10,  1946,  Graziing  Privileges  of  Indian  and 
Non-Indian  on  Former  Reservation 
Lands     

Jan.  5,  1954,  M-36178,  State  Exchanges— Public 
Interest  Classifications — Taylor  Graz- 
ing Act    

GUARDIAN— WARD   RELATIONSHIP   See 
TRUST   RELATION;   WARDSHIP 
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HABEAS  CORPUS  See  CRIMINAL 
PROCEDURE 

HEADRIGHTS 

Dec.  28,  1926,    M-20612,   Sioux   Benefits    

Jan.  8,  1927,  M-15954,  Chippewa—Back  Annuity 
Claims     

Osage 

Apr.  23,  1936,  M-28029,  Disposition  of  Osage  Trust 
Funds     

Sept.  6,  1945,  M-33564,  Osage  Headrights— Non- 
Resident  Decedent  —  Ancillary  Ad- 
ministration      

Feb.  13,  1947,  M-34857,  Approval  of  Will  of  De- 
ceased Osage  Indian   

Power  of  attorney  to  collect 
Oct.  2,  1933,       Power  of  Attorney — Revocability    .  . 

HOMESTEADS 

Jan.  11,  1922,  M-2258,  Taxation  of  Restricted  Al- 
lotments      

Nov.  11,  1924,  M- 13861,  Five  Civilized  Tribes— Oil 
Royalties    

Dec.  21,  1926,  M-18320,  State  Tax  on  Allotments 
— Osage     
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Nov.  28.  1931,  53  I.D.  564,  Taxability  of  Home- 
stead Allotments  of  Members  of  the 
Osage  Tribe    293 

1353 

Jan.  17,  1935,     Wheeler-Howard     Act  —  Subsistence 

Homesteads     506 

^                 Jan.  22,  1935,     M-27816,    Homesteads    —    Develop- 
ment           511 

Feb.  20,  1939,    Tax    Exemption    of    Purchased    Re- 

,r,nr  stricted   Land    881 

1396 

Jan.  15,  1942,  M-31579,  Timber— Interest  of  Pa- 
tentee  Whose   Patent  Was  Cancelled 

.  ,,c  and  Later  Reinstated 1084 

1416 

Aug.  12,  1942,   M~30851,    Volstead    Act    of    1908— 

State  Liens  for  Drainage  Charges  on 

,(-r).  Public    and    Indian   Ceded    Lands    in 

Minnesota    1130 

Dec.  12,  1952,  M-36157,  Homesteading  on  Lands 
Within  the  Klamath  Lake  Reserva- 
tion and  in  the  Tule  Lake  Wild  Life 
Refuge     1597 

Sept.  21,  1964,   M-36662,  71   I.D.  340,  Allotment  of 

Land   to  Alaska  Natives    1932 

HOPIS 

Jan.  20,  1926,  M-17187,  51  L.D.  326,  Taxation- 
Reservation     146 

171 

Dec.  14,  1937,    Hopi— Family  Relations    790 

175  Feb.  12,  1941,  Creation  of  the  Hopi  Unit  Within 
the  Boundaries  of  the  Navajo  Reser- 
vation           1032 

Oct.  14,  1942,    Hope    Snake    Dance  —  Question    of 
gQ2  Copyright    1 169 

June  11,  1946,    M-33821,  Ownership  of  the  Mineral 
Estate  in  the  Hopi   Executive  Order 
.  Q  . .,  Reservation   1 396 

HUNTING  AND  FISHING 

1437 

June  21,  1932,    M-27068,    Blackfeet    Indians— Right 
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Glacier  National   Park    315 

^^^  Apr.  5,  1934,      M-27631,     54     I.D.     418,     Fishing 

Rights — Yakima    Tribes    405 

June  15,  1934,    M-27690,     Migratory     Bird     Treaty 

Act     410 

^^          June  30,  1936,    M-28107,    Red    Lake    Reservation- 
Title  to  Lands   652 

130  Nov.  17,  1936,   Ft.  Hall— Confiscation  of  Firearms   .        699 

Dec.  19,  1936,    Upper  Red   Lake   Fishing   Rights   of 
165  Indians     705 


2156 


Index 


Page 
HUNTING  AND  FISHING   (cont.) 

Apr.  19,  1937,    M-28978,   56    I.D.    110,   Reservation 

of   Water — Alaska    744 

June  15,  1937,    UmatHIa — Hunting  and  Fishing    .  .  .        764 

Feb.  18,  1938,     Hunting  and  Fishing — Tribal   Power 

—Bad    River    806 

July  5,  1939,  Colville  Indians  Right  to  Fish  in 
Waters  of  Lake  Opposiite  Allotments 
Under  Lease  to  State   908 

Mar.  13,  1940,  Right  of  Hoopa  Valley  Indians  to 
Fish  in  Klamath  River  Without  Cali- 
fornia  State   Interference    945 

Sept.  4,  1940,  M-30920,  Enforcement  of  Florida 
Deer  Removal  and  Quarantine  Law 
on  Seminole  Indian  Reservation   .  .  .        975 

Aug.  22,  1941,  Regarding  Designation  of  Alaskan 
White  Mountain  Native  Village  as 
Reserve  and  Inclusion  of  River  ....      1073 

Sept.  23,  1941,  Right  to  Fish  in  Usual  and  Accus- 
tomed Places  as  Provided  by  Early 
Treaties;  Indians  Contend  State  Law 
Not    Applicable    1076 

Feb.  10,  1942,  Conflict  Between  Migratory  Bird 
Treaty  With  Great  Britain  and 
Treaty  With  the  Yakimas  Re  Hunt- 
ing Rights  on  Reservation   1090 

Feb.  13,  1942,    M-31634,  Fishing  Rights  of  Alaskan 

Indians    1096 

Apr.  21,  1942,  Whether  the  Migratory  Bird  Treaty 
Was  Applicable  to  Hunting  by  In- 
dians Up>on  Their  Reservation 1113 

July  30,  1942,  Authority  of  Director,  Fish  and 
Wiidliife  Service  —  National  Wildlife 
Refuges   Within    Indian    Reservations      1128 

Feb.  12,  1943,  M-31480,  Jurisdiction  —  Hunting 
and  Fishing  on  the  Wind  River  Res- 
ervation             1185 

June  5,  1943,      Jurisdiction  —  State     Court  —  Game 

Laws — Sisseton   Reservation    1205 

Aug.  24,  1945,  Question  of  Loss  of  Treaty  Fishing 
Rights  When  Separated  From  Band 
by  Creation  of  Executive  Order  Res- 
ervation— Nisqually      1344 

Dec.  29,  1945,  M-34326,  Indian  Rights  in  Colum- 
bia River  Reservoir 1362 

Jan.  3,  1947,  M-34739,  Jurisdiction  of  Flathead 
Tribal  Council  to  Regulate  Hunting 
on  Pablo  and  Ninepj{>e  Reservoir 
Sites     1429 

Oct.  21,  1949,  M-36000,  Hunting,  Fishing  and 
Trapping  Rights  of  the  Nez  Perce 
Indians     1519 
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May  2,  1950,  M-36030,  Residence  Requirements 
for  Taking  Fur  Animals  in  Fur  Man- 
agement Areas  of  Alaska 1524 

May  7,  1954,  Criminal  Sanctions  Against  Non- 
members — Fish  and  Game  Violations      1637 

July  20,  1956,  Fishing  by  Non-Indians  on  Fort  Hall 
Reservation  and  Conviction  of  In- 
dian for  Hunting  Without  License  on 
Ceded  Public  Domain  Lands — Ore- 
gon Taxation  of  Income  Derived 
from  Non-Indian   Employers    1 740 

July  26,  1956,  M-36358,  Hunting  and  Fishing 
Rights  of  Klamath  Indian  Tribe — 
Authority  to  Hire  Game  Wardens  .  .      1741 

Aug.  13,  1956,  M-36362,  63  I.D.  253,  State  Juris- 
diction  Over  Criminal  Trespass  Ac- 
tions on  Klamath  Indian  Reserva- 
tion          1743 

Feb.  11,  1957,  M-36410,  Imposition  of  North  Da- 
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Indian  Claiming  Treaty  and  Other 
Rights  to  Hunt  and  Fish   1781 

July  9,  1957,  Treaty  Right  to  Hunt,  Fish  and 
Gather  Wild  Rice  by  Minnesota 
Chippewas  on  Ceded  Lands  and  Re- 
vocation of  Privileges  by  Executive 
Order     1793 

Feb.  23,  1960,  Rights  of  Coeur  d'Alene  to  Hunt  on 
Land  No  Longer  in  Indian  Owner- 
ship          1874 

Feb.  23,  1960,  Rights  of  Coeur  d'Alene  Indians  to 
Hunt  on  Land  No  Longer  in  Indian 
Ownership     1875 

May  27,  1960,  Spokane  Indian  Hunting.  Fishing 
and  Boating  Rights  in  the  Lake 
Roosevelt  Indian  Zone    1879 

Mar.  27.  1962,  Treaty  Rights  of  Indians  in  Washing- 
ton to  Market  Steelhead  Trout   ....      1898 

May  16,  1962,  M-36638,  69  I.D.  68,  OfT-Reserva- 
tion  Fishing  Rights  of  Indians  in 
Washington  and  Oregon 1899 

Feb.  14,  1963,     Supplemental     Relief     Based     Upon 

Declaratory   Judgment    1914 

Mar.  29,  1971,  M-36813,  Criminal  Jurisdiction  of 
Utah  Over  Non-Indians  Hunting  on 
the  Uintah  and  Ouray  Reservation 
in  Violation  of  State  Law   2030 

Oct.  10,  1972,  M-36864,  Huntign,  Fishing,  Ricing 
Regulations — -Jurisdiction  of  Leech 
Lake  Band  of  Chippewa  Indians  . . .      2048 

June  3,  1974,  Reservation  Boundaries — Regulation 
of  Hunting  and  Fishing  —  Colville 
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IMMIGRATION 

Feb.  3,  1969,  Jay  Treaity  of  1794— New  York  In- 
dians—  Customs  and  Immigration 
Legislation     1983 

Feb.  28,  1969,  Jay  Treaty — Canadian  and  Ameri- 
can Governmenits'  Positions — Right 
to  Import  Goods  Across  Border 
Duty  Free,  Particularly  Regarding 
St.   Regis  Reservation    1993 

INDIAN  BILL  OF  RIGHTS  See  CIVIL  RIGHTS 
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Jan.  15,  1960,  M-36510,  67  I.D.  10,  Status  of  Title 
to  Lands  Reserved  for  School  and 
Agency  Purp)ose  on  the  Former 
Kiowa,  Comanche  and  Apache  In- 
dian Reservation,  Western  Oklahoma 

June  15,  1962,  M-36639,  Validity  of  Contingent 
Fee  Expert  Witness  Contracts  in  In- 
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eral Rights    
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Apr.  26,  1939,  M-28958,  Licensing  Power  of  State 
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July  9,  1940,  Whether  or  Not  Lands  Purchased 
by  the  U.S.  for  Indian  Schools  and 
Hospitals  Constitute  an  "Indian  Res- 
ervation" or  "Indian  Country"    964 
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Considered  Indian  Country  and  Un- 
der Federal  Criminal  Jurisdiction    .  . 
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May  28,  1941,  M-31122,  Application  of  Wisconsin 
Fish  and  Game  Laws  and  Other 
Criminal  Statutes  to  Indians    1053 
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From  Gratuity  and  Tribal  Funds, 
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INDIAN  LANDS   (cont.) 
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Aug.  9,  1939,  M-29566,  Relation  of  Pueblos  to 
Their  Members,  the  Federal  Govern- 
ment,  the  State,  and  Others    913 

May  13,  1941,  Tribal  Ordinance  Regulating  Live- 
stock           1047 

July  30,  1941,  Application  of  State  Income  Tax 
Laws  to  Indian  Employee  of  Federal 
Government     1061 

Dec.  1,  1955,  M-36316,  Jurisdiction  of  Tribal 
Court  and  Colorado  Juvenile  Court 
for  Determination  of  Custody  of 
Dependent  and  Neglected  Indian 
Child    1697 


JURISDICTION,  CRIMINAL 

Apr.  27,  1939,    Law    and    Order — Dual    Sovereignty 
— Powers  of  Indian  Tribes  and  U.S. 

Federal 

July  26,  1933,    M-27487,      Criminal      Jurisdiction- 
Whites  in  Indian  Country    


Oct.  25,  1934,    55   I.D.    14,  Powers  of  Indian  Tribes 

Dec.  17,  1935,  Osage  —  Jurisdiction  —  Crimes  and 
Misdemeanors 

Nov.  17,  1936,    Ft.  Hall — Confiscation  of  Firearms   . 

Dec.  11,1936,  M-28568,  State  and  Federal  Juris- 
diction Over  Restricted  Land 

Nov.  23,  1940,  M-31038,  Law  and  Order— Jurisdic- 
tion— Applicability  of  Federal  Stat- 
ute— Tribal   Sovereignty    

May  28,  1941,  M-31122,  Application  of  Wisconsin 
Fish  and  Game  Laws  and  Other 
CriminaJ  Statutes  to  Indians 

Aug.  25,  1942,  Jurisdiction  —  Embezzlement  by 
Tribal    Employee    

Feb.  14,  1952,  M-36119,  Contracts  for  the  Employ- 
ment of  Managers  of  Indian  Tribal 
Enterprises     

June  3,  1953,  Illicit  Cohabitation  of  Indians  on 
North  Dakota  Reservations  —  State 
Jurisdiction    


891 

354 
445 

591 
699 

702 

1000 

1053 
1158 

1563 

1606 
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JURISDICTION,  CRIMINAL   (cont.) 

Feb.  15,  1954,  M-36184,  Issuance  of  Fee  Patent- 
Legal  and  Jurisdictional  Ramifica- 
tions      

State   5ee   also  PUBLIC   LAW   280 

July  26,  1933,  M-27487,  Criminal  Jurisdiction  — 
Whites  in  Indian  Country    


Oct.  25,  1934,    55  I.D.   14,  Powers  of  Indian  Tribes. 

May  27,  1935,  Reservations  —  Montana  Criminal 
Code    

Dec.  11,  1936,  M-28568,  State  and  Federal  Juris- 
diction Over  Restricted   Land    

Aug.  9,  1939,  M-29566,  Relation  of  Pueblos  to 
Their  Members,  the  Federal  Govern- 
ment,  the  State,  and  Others    

May  28,  1941,  M-31122,  Application  of  Wisconsin 
Fish  and  Game  Laws  and  Other 
Criminal  Statutes  to  Indians    

Sept.  5,  1941,  State  Jurisdiction  Over  Crimes 
Committed  by  and  Against  Indians 
in  Former  Oklahoma  Territory   .... 

Feb.  12,  1943,  M-31480,  Jurisdiction— Hunting  and 
Fishing  on  the  Wind  River  Reserva- 
tion      

June  5,  1943,  Jurisdicbion  —  State  Court  —  Game 
Laws — Sisseton   Reservation    

Oct.  16,  1945,  Question  of  State  Criminal  Jurisdic- 
tion— Wisconsin    

Apr.  8,  1947,  Arrest  of  Chippewa  Indian  by  State 
for  Crimes  Against  Non-Indian   .... 

May  6,  1947,  State  Criminal  Jurisdiction  Under 
General  Allotment  Act  —  Federal 
Jurisdiction  Under  Major  Crimes 
Act     

Dec.  16,  1952,  Arrest  by  Sheriff  of  Navajo  Fugitive 
from  Justice  on  Navajo  Reservation 
for  Extradition  to  Colorado   

June  3,  1953,  Illicit  Cohabitation  of  Indians  on 
North  Dakota  Reservations  —  State 
Jurisdiction      

Feb.  15,  1954,  M-36184,  Issuance  of  Fee  Patent- 
Legal  and  Jurisdictional  Ramifica- 
tions      

Sept.  22,  1954,  M-36241,  Liquor— Tribal  Ordinance 
Regulating  Traffic  Within  Reserva- 
tion      

Mar.  27,  1957,  Indian  Fugitive  From  State  Prison 
— Captured  on  Indian  Reservation 
— State    Jurisdiction     
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JURISDICTION,  CRIMINAL   (cont.) 


1457 


1602 


1606 


1632 


1648 


1788 


Feb.  13,  1961,  Assumption  of  State  Jurisdiction  Un- 
der P.L.  280— Tribal  Courts   1896 

Dec.  3,  1965,  Whether  State  Can  Rescind  Duly 
Accepted  Criminal  and  Civil  Juris- 
diction Under  67  Stat.  588— Qui- 
nault    1951 

Feb.  1,  1971,  M-36811,  Applicability  of  the 
Wholesome  Meat  Act  of  1967  on  In- 
dian   Reservations    2021 

Feb.  3,  1971,  M-36815,  Applicability  of  the  Liquor 
Laws  of  the  State  of  Montana  on  the 
Rocky  Boy's  Reservation    2026 

Mar.  29,  1971,  M-36813,  Criminal  Jurisdiction  of 
Utah  Over  Non-Indians  Hunting  on 
the  Uintah  and  Ouray  Reservation 
in  Violation  of  State  Law    2030 


Tribal 

Oct.  25,  1934, 
Aug.  26,  1938, 
Feb.  17,  1939, 
Aug.  14,  1941, 


Feb.  12,  1943, 

1205 

1355 

Jan.  3,  1947, 

1449 

June  3,  1953, 

May  7,  1954, 


55  I.D.  14,  Powers  of  Indian  Tribes.        445 

Law   and   Order — Non-Members    .  .  .        849 

Criminal   Jurisdiction   of  Tribes    .  .  .        872 

M-31194,  Extradition  of  Indian 
Fugitives  to  Reservations  Where  Of- 
fense Was  Committed    1066 

M-31480,  Jurisdiction  —  Hunting 
and  Fishing  on  the  Wind  River  Res- 
ervation         1185 

M-34739,  Jurisdiction  of  Flathead 
Tribal  Council  to  Regulate  Hunting 
on  Pablo  and  Ninepipe  Reservoir 
Sites     1429 

Illicit  Cohabitation  of  Indians  on 
North  Dakota  Reservations  —  State 
Jurisdiction    1606 

Criminal  Sanctions  Against  Norunem- 

bers — Fish  and  Game  Violations   ...      1637 


JUVENILES,  INDIAN  See  MINORS,  INDIAN 


LANDS   See   INDIAN   LANDS;   PUBLIC   LANDS 
LAW  AND  ORDER  POWERS 

Apr.  27,  1939,    Law    and    Order — Dual    Sovereignty 

— Powers  of  Indian  Tribes  and  U.S.       891 

Nov.  23,  1940,  M-31038,  Law  and  Order- Jurisdic- 
tion— Applicability  of  Federal  Stat- 
ute— Tribal  Sovereignty    1000 


Index 


LAW  AND  ORDER  POWERS  (cont.) 

Feb.  7,  1969,  M-36768,  Appliicability  of  Health 
and  Sanitation  Laws  of  the  State  of 
California  on  Indian   Reservations    . 

Mar.  3,  1969,  Sanitation  and  Quarantine  Laws — 
Blackfee-t   Reservation,   Montana    .  .  . 
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Secretarial 
Feb.  28,  1935, 

Mar.  16,  1938, 

Aug.  1,  1938, 

Sept.  20,  1940, 

Aug.  14,  1941, 

Tribal 

Oct.  25,  1934, 
July  9,  1936, 
Oct.  23,  1936, 

Nov.  17,  1936, 
Mar.  17,  1937, 

Aug.  26,  1938, 
Oct.  15,  1938, 
Oct.  25,  1938, 

Feb.  17,  1939, 
Feb.  17,  1939, 
Dec.  3,  1940, 

May  13,  1941, 

May  16,  1962, 


LEASING  Sec 
LEASES 


Secretary's  Power  to  Regulate  Con- 
duct of  Indians    531 

M-29669,  Authority  of  Officers  in 
Indian   Service    2078 

M-29669  (Supp.),  Authority  of  Of- 
ficers of  Indian   Service    844 

Secretarial  Authority  to  Issue  Law 
and  Order  Regulations — Statutes  and 
Decisions     985 

M-31194,  Extradition  of  Indian 
Fugitives  to  Reservations  Where  Of- 
fense Was  Committed    1066 


55  I.D.  14,  Powers  of  Indian  Tribes.        445 

Swinomish  Law  and  Order  Code  .  .  .        658 

Law  and  Order  Ordinances  —  San 
Carlos  Apache    696 

Ft.  Hall — Confiscation  of  Firearms   .        699 

Salish  and  Kootenai — Law  and  Or- 
der           736 

Law   and   Order — Non-Members    .  .  .        849 

Law  and  Order    856 

Applicability  of  Law  and  Order 
Codes  to  Non-Member  Indians  on 
Blackfeet  and  Rocky  Boy's  Reser- 
vations             859 

Criminal  Jurisdiction  of  Tribes    ....        872 

Rosebud  Sioux  Tax  Ordinance    ....        873 

Authority    of   Navajo    Tribe    to    Ban 

Use  of  Peyote  Within  Reservation    .      1009 

Tribal  Ordinance  Regulating  Live- 
stock           1047 

M-36638,  69  I.D.  68,  Ofl-Reserva- 
tion  Fishing  Rights  of  Indians  in 
Washington   and   Oregon    1899 

also  GRAZING  RIGHTS  AND 


LEASING   (cont.) 

Oct.  22,  1921,  M-6224,  Use  of  Proceeds  From 
Leased  Lands  on  Flathead  Reserva- 
tion— Irrigation   Project    19 

May  18,  1923,    49  L.D.  592,  Leasing  of  Lands  within 

Reservations   in   Alaska    2075 

Sept.  21,  1927,  M-23421,  Crow— Farming  and  Graz- 
ing   Leases    194 

Aug.  1,  1929,     M-25260,    Coal    and   Asphalt    Lands 

Royalties    220 

May  23,  1930,  M-25873,  53  I.D.  107,  Non-Taxabil- 
ity of  Leases  of  Restricted  Yakima 
Indian   Allotments    248 

Aug.  5,  1930,      M-26075,    53    L.D.    154,    Status    of 

Flathead   Surplus   Lands    257 

Oct.  25,  1934,  Chickasaw — Lease  Approval  Proce- 
dure           477 

July  23,  1935,  Leasehold  Agreement  —  Waiver  of 
Delinquencies  in  Payment  of  Ad- 
vance Royalties  and  Rentals — Paw- 
nee Estate 572 

July  21,  1936,  Pawnee  Estate — Defect  in  Leasehold 
Title  —  Whether  Agreement  Signed 
by  Supt.  for  Minors  Cancels  Defect.        660 

Aug.  7,  1936,  Five  Tribes — Agricultural  and  Graz- 
ing Leases 662 

.'Kug.  10,  1936,    Leasing  of   Restricted   Allotments    in 

Cases  of  Nonconsenting  Heirs    662 

Jan.  13,  1937,    Five   Civilized   Tribes — Leases    715 

May  5,  1937,  Leasing  of  Agency  and  School  Re- 
serves by  Tribal  Council  Regardless 
of  Contemplated  Agency  Use    748 

May  22,  1937,    Blackfeet       Tribe     -  Power       Over 

Leases    757 

May  25,  1937,   Tribal  Land— Leases    760 

Aug.  13,  1937,  Inherited  Lands — Removal  of  Re- 
strictions            781 

Sept.  11,  1937,  Tribal   Lands— Leases    788 

Dec.  11,  1937,  Tribal  Leases — Approval  of  Superin- 
tendent            789 

Oct.  21,  1938,    Palm  Springs— Leases   858 

Dec.  6,  1946,  Authority  to  Pay  Tribal  Leasing 
Clerk  From  Tribal  Industrial  Assis- 
tance Funds    1410 

Nov.  5,  1947,      Leasing  Enterprise  of  the  Nez  Perce 

Tribe   1478 

Dec.  9,  1947,  M-34996,  Leasing  of  Restricted  In- 
dian Land  in  the  State  of  Washing- 
ton          1480 
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LEASING  (cont.) 

Apr.  29,  1949,  M-35096,  Right  of  Lessor  of  Indian 
Allotment  to  Collect  Rent  After  Sale 
of  Allotment 


Page 


1510 


Oct.  17,  1949,  M-36016,  Lease  of  Railroad  Station 
Grounds  on  the  Colorado  River  In- 
dian  Reservation    1518 

Nov.  17,  1955,  M-36307,  Lease  of  Klamath  Tribal 
Land  Which  Extends  Beyond  the 
Date  Fixed  by  Congress  for  the  Ter- 
mination of  Federal  Supervision  and 
Control    1696 

Dec.  15,  1955,  M-36318,  62  I.D.  469,  Application 
of  the  General  Leasing  Act  of  August 
9,  1955  to  the  Crow  Indian  Reserva- 
tion,  Montana    1698 

Aug.  16,  1956,  Lease  Fees  Charged  on  Trust  Land 
by  Devil's  Lake  Sioux  Tribe  for  Ad- 
ministratiion  of  Tribal  Land  Enter- 
prise           1 747 

May  22,  1958,  M-36509,  Tribal  Lease  of  the  Hot 
Springs  Administrative  Reserve  of 
the  Agua  Caliente  Indian  Reserva- 
tion,   California    


Feb.  3,  1959,  M-36549,  Validity  of  Unapproved 
Side  Agreements  Between  Indians 
and  Lessees  of  Restricted   Lands    .  .  . 

Feb.  24,  1959,  M-36557,  66  I.D.  57,  Authority  to 
Lease  Unassigned  Lands  of  the  Colo- 
rado River  Indian  Reservation    .... 

Jan.  18,  1960,  Authority  to  Sell  and  Lease  Lands 
in   Parker  Townsite    

Nov.  29,  1962,  M-36644,  69  I.D.  203,  Leasing  of 
Crow  Indian  Lands   

Apr.  8,  1963,  M-36651,  70  I.D.  119,  Long  Term 
Farming  Leases  of  Indian   Lands    .  . 

Feb.  17,  1965,  M-36671,  72  I.D.  83,  Lease  of  Re- 
stricted Land — Federal  Supervision 
Over  Rentals  Payable  Directly  to 
Lessor    


1833 


1852 


1855 


187' 


1907 


1915 


1947 


Aug.  19,  1968,  Validity  of  Lease  for  Trading  Post 
on  Government  Lands  at  Ft.  Win- 
gate,  New  Mexico   1974 

Mineral   See   also    MINERAL    RIGHTS 

Dec.  11,  1918,    Five   Civilized   Tribes—Coal    Leases.  5 


Apr.  5,  1922,      M-7316,  Choctaw  and  Chickasaw- 
Coal  Lands   


Dec.  4,  1923,      M-11108,  Quapaw— Mining  Lease   . 

Nov.  15,  1924,    50    L.D.    672,    Ft.    Apache    Reserva- 
tion— Mineral    Leases    


45 
95 

131 
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LEASING  (cont.) 

Aug.  21,  1929,   M-25280,    Quapaw— Mining    Leases       225 

Aug.  21,  1934,    Quapaw — Mineral    Lease    428 

Feb.  6,  1935,       Mining  Leases — Tribal  Indian  Lands       521 

Mar.  12,  1936,  Unallotted     Lands  —  Prospecting     & 

Leases    602 

Jan.  12,  1937,     Tribal   Land — Mining   Lease — Power 

of   Council    714 

Mar.  9,  1937,      Mining  Claims — Tribal   Approval   of 

Leases  Under   IRA    734 

.Aug.  14,  1937,  Suggested  Substantive  and  Wording 
Changes  in  Revised  Regulations  on 
Leasing  Allotted  Lands  for  Mining 
Purposes    782 

July  21,  1938,    Quapaw — Mining     Leases — Type    of 

Surety    839 

Aug.  2,  1938,  Mining  Leases — Deduction  for  Sur- 
vey             845 

Feb.  10,  1939,     Investigation   of   Applicants — Mining 

Leases    869 

Mar.  19,  1942,  M-31582,  Coal  Mining  Lease— Roy- 
alty   Payments    1 106 

Feb.  19,  1943,  M-32071,  58  I.D.  351,  Bureau  of 
Mines  —  Construction  —  Navajo  In- 
dian  Reservation    1 194 

May  24,  1944,  .Authority  of  Secretary  to  Approve 
Limestone  Mining  Leases  on  Osage 
Indian    Reservation    1270 

Jan.  6,  1953,       School     Sections  —  Mineral     Leasing 

Act — Title   Upon   Alaskan   Statehood      1603 

Sept.  7,  1955,  Mineral  Leasing  on  the  Klukwan  In- 
dian  Reservation,   Alaska    1691 

Jan.  19,  1956,  M-36327,  Mining  Leases  on  Unas- 
signed  Lands  Located  on  the  Colo- 
rado River  Reservation   1  706 

Jan.  8,  1959,  M-36540,  Leasability  of  Ceded 
Lands  Used  by  the  U.S.  for  the 
Benefit  of  the  Indians   1850 

June  16,  1959,  Mineral  Leasing — Klukwan  Reserva- 
tion,  Alaska    1860 

July  19,  1963,  M-36658,  70  I.D.  363,  Proposed 
Lease  of  Annette  Islands  Reserve  for 
Metalliferous    Mining    1926 

Oil  and  gas  See  also  OIL  AND  GAS 

Apr.  19,  1934,  M-27654,  Five  Tribes— Question  of 
Expirartion  of  Gas  Lease  and  of 
Holding  Over  by  Lessee 406 


Nov.  12,  1934,   Shoshone — Oil    Lease — Operations 


480 


LEASING  (cont.) 

Apr.  30,  1935,  M-27902,  Royalty  Payment  on  Gaso- 
line— Osage  Reservation   

June  4,  1935,      Five  Tribes — Oil  Leasing  Regulations 

Mar.  16,  1939,  Indian  Preference  in  Blackfeet  Oil 
and   Gas   Leases    

Sept.  29,  1939,  Oil  and  Gas  Lease — Execution  by 
Superintendent      

Feb.  13,  1942,  M-31155,  Oil  and  Gas  Leases— In- 
terpretaition  of  Payment  Provisions   . 

Dec.  24,  1942,  M-31134,  Oil  and  Gas  Leases—Ad- 
vance Royalties — Forms  Used  From 
1908   to   1933    

July  7,  1949,  M-36007,  Oil  and  Gas  Leases  of 
Tribal  Lands  of  Northern  Cheyenne 
Tribe     

July  5,  1950,  M-36040,  Private  or  Competitive 
Sale  of  Oil  and  Gas  Leases — Laguna 
Pueblo    

Dec.  7,  1950,  M-36051,  Oil  and  Gas  Leases  on 
Uintah  Lands 

Nov.  1,  1951,  M-36051  (Supp.),  Oil  and  Gas 
Leases  on  Land  in  the  Strawberry 
Valley  Reclamation  Project   

May  2,  1955,  Osage  Oil  and  Gas  Leases — Antici- 
pated Damages  Compensaition   

Sept.  29,  1955,  M-36306,  Preference  Right  to  Oil 
and  Gas  Leases  on  the  Blackfeet  Res- 
ervation       

Nov.  9,  1956,  M-36381,  63  I.D.  374,  Status  of 
Osage  Oil  and  Gas  Leases  After  Ter- 
mination of  Period  When  Minerals 
are   Reserved   to  Tribe    

Aug.  26,  1959,  M-36575,  Duty  of  Oil  and  Gas 
Lessee  With  Respect  to  Injury  to 
Land    

Nov.  1,  1960,  M-36606,  Regulation  .'Authorizing 
Lessees  of  Allotted  Indian  Land  to 
Pay  Rental  and  Royalty  Directly  to 
the  Indian  Owner   

May  14,  1963,  M-36652,  70  I.D.  166,  Oil  and  Gas 
LeJising  on  Lands  Withdrawn  by 
Executive  Order  for  Indian  Purposes 
in    Alaska    

LICENSES,  BUSINESS 

May  15,  1930,  M-25698,  Federal  Water  Power  Act 
— State  Powers  to  Tax  Licenses  on 
Indian  Reservations 

Nov.  20,  1934,    Red  Lake— Trader's  License    
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LICENSES,  BUSINESS  (cont.) 

Feb.  7,  1935,       Flathead  Power  Site    521 

550 

Feb.  24,  1943,    Alaska  Natives  Subject  to  Territorial 

559  School  Tax   1196 

883  LIQUOR 

Nov.  1,  1922,      M-8860.    Osage    County    —    Liquor 
QQ  <  Sales     69 

Oct.  13,  1933,    Twenity-first   .\mendment — Liquors    .        370 

1091  July  19,  1934,     Minnesota— Liquor    Sales     414 

May  6,  1937,  M-29147,  56  I.D.  137,  Liquor  Traf- 
fic— Alaska    749 

1180 

Jan.  6,  1940,       Eastern    Oklahoma — Applicability   of 

Federal   and   State   Liquor  Laws    .  .  .        940 

1514  Aug-  7.  1941,  Yankton  Indian  Reservation — Appli- 
cation of  Act  of  June  27,  1934,  Re 
Liquor 1063 

1529  ■'^ug-  l"^'  1941,    Re   The    Intoxicating   Liquor   Traffic 

Among  Natives  in  Alaska 1065 

1533  J^"-  ■^'^''  1946,     Sale  of  Liquor  to  Indian  for  Purpose 

of  Resale  on  Reservation    1386 

Sept.  28,  1951,   Fee  Patent  Land  Within  Reservation 
I55g                                         Boundaries — Sale    of    Beer    to    Non- 
Indians     1555 

1666  ^•'P'-  --'  195^'  M-36341,  Liquor— Tribal  Ordinance 
Regulating  Traffic  Within  Reserva- 
tion           1648 

1694  ^°^-  ^'  1957,  M-36447,  Revocation  of  Local  Op- 
tion to  Ban  Liquor — Indian  Liquor 
Law  Act  of  Aug.   15,  1953   1803 

Feb.  3,  1971,       M-36815,    Applicability    of    the    Li- 
jTg9  quor  Laws  of  the  State  of  Montana 

on  the  Rocky  Boy's  Reservation   .  .  .      2026 

LOANS  See  CREDIT  AND  LOANS 

1861 

M 

MAJOR  CRIMES  ACT 

1890 

May  6,  1947,  State  Criminal  Jurisdiction  Under 
General  Allotment  Act  —  Federal 
Jurisdiction  Under  Major  Crimes 
Act     1457 

1921 

MARRIAGE,   INDIAN   See   DOMESTIC 
RELATIONS 

MEMBERSHIP,  TRIBAL  Sec  also  ENROLLMENT, 

TRIBAL 

246 

Jan.  8,  1927,       M-15954,  Chippewa— Back   Annuity 

481  Claims    175 
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Page 
MEMBERSHIP,  TRIBAL  (cont.) 

Sept.  19,  1936,  Registration     672 

Jan.  8,  1938,  Devisee  Under  IRA— Tribal  Mem- 
bership             796 

Apr.  12,  1938,  Rosebud  Sioux — Adoption  of  Mem- 
bers            813 

July  12,  1938,    Adoption  of  Members   839 

Feb.  1,  1944,  Flathead  Reservation  —  Per  Capita 
Payments — Use  of  Tribal  Roll  for 
Purposes  of  Distribution    1237 

Mar.  10,  1944,  Eastern  Band  of  Cherokee  Indians — 

Power  to  Establish  Membership  Roll      1253 

July  22,  1944,  Adoption  of  New  Members — Proce- 
dures— Initial  Roll  No  Prohibition 
Against  Additional   Members    1293 

Dec.  31,  1948,  Chemehuevi  Lands  Designated  for 
Construction  of  Parker  Dam  Project 
— Membership   Identity   Problems    .  .      1504 

Sept.  6,  1955,  M-36304,  Determination  of  Full- 
Blood  Membership  of  the  Ute  Tribe 
for  Purpose  of  Participation  in  De- 
velopment Program   1690 

Mar.  3,  1958,  M-36476,  65  I.D.  97,  Membership 
— Confederated  Salish  and  Kootenai 
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Aug.  1,  1929,      M-25260,    Coal    and    Asphalt   Lands 

Royalties    220 

Mar.  7,  1934,     M-27656,  Papago— Mineral  Deposits       392 

Oct.  16,  1935,  M-28183,  Papago  Reservation— Min- 
ing  Charges    579 

Mar.  12,  1936,  Unallotted     Lands     -  Prospecting     & 

Leases    602 

July  1,  1936,       Navajo    Coal    Mining    655 
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.^ug.  13,  1948,  M-35064,  Administration,  Lease  and 
Sale  of  Choctaw  and  Chickasaw  Coal 
and   Asphalt   Lands    1495 

Sept.  5,  1950,  M-36049,  Whether  Natchez  Trace 
Parkway  Comes  Under  the  Defini- 
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Oct.  17,  1927,  M-23422,  Seminole— Oil  and  Min- 
eral Royalties   196 
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Jan.  22,  1935, 

Jan.  2,  1940, 


Feb.  1,  1944, 

May  2,  1944, 

June  5,  1947, 

Oct.  24,  1951, 

Nov.  14,  1952, 

June  23,  1955, 

Oot.  30,  1958, 
June  20,  1960, 

Nov.  21,  1960, 

Jan.  8,  1968, 


M-11879,  Distribution  of  Tribal 
Funds — Chippewa    

M-14233,  Flathead— Enrollment  .  .  . 

M-15954,  Chippewa — Back  Annuity 
Claims    

M-26395,  Final  Rolls  of  the  Crow 
Indian  Tribe  of  Montana  Prepared 
Under  Act  of  June  4,  1920,  (41  Stat. 
751)     

Disbursement  of  Funds   


M-27759,  Per  Capita  Payment  From 
Judgment     

Per  Capita  Payments  to  Klamath 
Tribe — Question  of  Paymemts  to  Mo- 
docs  Enrolled  on  Klamath  Reserva- 
tion      

Flathead  Reservation  —  Per  Capita 
Payments — Use  of  Tribal  Roll  for 
Purposes  of  Distribution   

M-33615,  Distribution  of  Proceeds 
of  Sale  of  Tacoma  Hospital  Site — 
Estate  of  Puyallup   Indian    

M-34956,  Per  Capita  Payment  to 
Indians  of  the  Choctaw  and  Chicka- 
saw Tribes  of  Oklahoma 

Distribution  of  Per  Capita  Shares 
of  Deceased  Choctaw  and  Chicka- 
saw Indians — Payment  of  Costs    .  .  . 

M-36146,  Per  Capita  Distributions 
Under  Southern  Ute  Charter 

M-36288,  Menominee  Per  Capita 
Payments     

Per  Capita  Payment — Crow  Tribe    . 

IRS  Levy  Against  Per  Capita  Pay- 
ments to  Members  of  Confederated 
Saiish  and  Kootenai  Tribes   

Collection  of  Delinquent  Operation 
and  Maintenance  Assessments  From 
Per  Capita   Payments    

M-36741,  Restoration  to  Indian 
Tribes  of  Funds  Held  for  Unclaimed 
Per  Capita  Payments  Where  Pay- 
ment Checks  Are  Outstanding    .... 


Page 

109 
141 

175 


290 

437 

508 


938 

1237 

1266 

1462 

1556 

1591 

1680 
1843 


Page 


POLICE,  INDIAN  (cont. 


1893 


1973 


POLICE,  INDIAN 

Mar.  16,  1938,  M-29669,    Authority   of    Officers    in 

Indian  Service 2078 


Apr.  27,  1939,    Law    and    Order — Dual    Sovereignty 

— Powers  of  Indian  Tribes  and  U.S.        891 

Aug.  14,  1941,  M-31194,  Extradition  of  Indian 
Fugitives  to  Reservations  Where  Of- 
fense Was  Committed 1066 

PREFERENCE,  INDIAN  See  also  BUY  INDIAN 
ACT 


Dec.  13,  1938,    Indian  Employment  Preference 
Feb.  2,  1947 


864 


M-34814,      Indian      Preference      in 
Employment      1436 


Feb.  1,  1950,  M-36017,  Labor  Union  Membership 
of  Indians — Employment  Preference 
— General  Timber  Sale  Regulations.      1523 

June  4,  1954,  M-36205,  Appointment  of  Indians  to 
Restrictive  Positions  —  Veteran's 
Preference  Act  of  1944 1638 

June  15,  1955,    M-36285,       Non-Discrimination      by 

Government    Contractors    1678 

Aug.  24,  1955,  M-36297,  Indian  Preference  in  Em- 
ployment           1689 

Sept.  29,  1955,  M-36306,  Preference  Right  to  Oil 
and  Gas  Leases  on  the  Blackfeet 
Reservation    1694 

PROBATE  See  DESCENT  AND  DISTRIBUTION; 
WILLS  AND  ESTATES 

PUBLIC    LANDS    See    also    HOMESTEADS; 
SURPLUS  LANDS 


Jan.  8,  1936,       M-28198,    Yuma    Reservation—Title 
to  Lands    


596 


Aug.  1,  1938,      M-29669   (Supp.),  Authority  of  Of- 
ficers of  Indian  Service 


844 


Aug.  12,  1942,  M-30851,  Volstead  Act  of  1908— 
State  Liens  for  Drainage  Charges  on 
Public  and  Indian  Ceded  Lands  in 
Minnesota    1130 

Nov.  21,  1942,  M-31653,  Disposition  of  Proceeds 
Obtained  From  Administration  of 
Ceded  Indian  Lands  Under  the  Tay- 
lor Grazing  Act   1172 

Jan.  29,  1946,  M-34056,  Rights  of  Indians  to  Al- 
lotments on   Public   Lands    1383 

Aug.  13,  1948,  M-35064,  Administration,  Lease  and 
Sale  of  Choctaw  and  Chickasaw  Coal 
and   Asphalt   Lands    1495 

Aug.  16,  1949,  M-36012,  Use  of  Coastal  Waters 
Contiguous  to  Indian  Reservation  in 
Alaska    1515 
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PUBLIC  LANDS   (cont.) 


Sept.  5,  1950,  M-36049,  Whether  Natchez  Trace 
Parkway  Comes  Under  the  Defini- 
tion of  "Natdonail  Park"  or  "National 
Monument"     1531 

Dec.  7,  1950,      M-36051,    Oil    and    Gas    Leases    on 

Uintah    Lands    1533 

May  16,  1951,  M-36071,  Issuance  of  Patents  Under 
the  Recreation  Act — Discrimination 
in  Land  Use 1539 

June  25,  1951,   M-36084,     Scrip     Applications     for 

Submerged  Coasital  Lands    1546 

June  28,  1972,  Advisory  Responsibilities  of  Land 
Use  Planning  Commission  Under 
Alaska  Natdve  Claims  Settlement  Act     2045 

Apr.  15,  1974,    Public    Lands    Under    Alaska    Native 

Claims  Settlement  Act    2055 

Exchanges 

May  31,  1949,  M-36005,  Exchange  of  Navajo  Res- 
ervation Lands  for  Public  Lands   ...      1513 

Aug.  14,  1953,  M-36183,  Exchange  of  Public  Lands 
for  Indian  Allotments — Taylor  Graz- 
ing Act    1616 

Jan.  5,  1954,  M-36178,  State  Exchanges— Public 
Interest  Classifications — Taylor  Graz- 
ing Act    1624 

Mar.  4,  1954,  M-36178  (Supp.),  Sute  Exchanges 
— -Public  Interest  Classificaitions  — 
Taylor  Grazing  Act 1636 

Restored  to  tribal  ownership 

June  15,  1938,   M-29798,    56    I.D.    330,   Restoration 

to  Tribal  Ownership — Ute  Lands   .  .        832 

Aug.  27,  1938,   Southern  Utes— Tribal  Lands    849 


Oct.  29,  1952,  M-36142,  Restoration  to  Tribal 
Ownership  of  Lands  Included  in  a 
Reclamation    Withdrawal    1589 


Withdrawal 

Feb.  12,  1924,    Mineral  Leasing  Act 


101 


Aug.  12,  1942,  M-30851,  Volstead  Act  of  1908— 
State  Liens  for  Drainage  Charges  on 
Public  and  Indian  Ceded  Lands  in 
Minnesota    1130 

Oot.  8,  1947,  M-35003,  Validity  of  Orders  Tem- 
porarily Withdrawing  Public  Lands 
in  Aid  of  Legislation  for  the  Estab- 
lishment of  Indian  Reservations    .  .  .      1474 

May  24,  1949,   M-35049,  Mining  Locations  on  Col- 

ville  Surplus  Lands   1511 


PUBLIC  LANDS  (cont.) 

May  16,  1951,  M-36078,  Proposed  Withdrawal  of 
Fort  Spokane  Military  Reservation 
for  Recreational  Purposes 

Jan.  17,  1955,  M-36248,  Disposals  of  Public  Lands 
— Withdrawals  and  Reservations   .  .  . 

Apr.  19,  1955,  M-36277,  Temporary  Withdrawals 
in  Aid  of  Legislation 

PUBLIC  LAW  280 

Feb.  13,  1961,  Assumption  of  State  Jurisdiction 
Under  P.L.  280— Tribal  Courts 

Sept.  15,  1965,  Authority  of  State  to  Regulate  Use 
of  Restricted  Property  Under  P.L. 
83-280     

Dec.  3,  1965,  Whether  State  Can  Rescind  Duly 
Accepted  Criminal  and  Civil  Juris- 
diction Under  67  Stat.  588 — Qui- 
nault    

Feb.  7,  1969,  M-36768,  Applicability  of  Health 
and  Sanitation  Laws  of  the  State  of 
California  on   Indian   Reservations    . 

Feb.  1,  1971,  M-36811,  Applicability  of  the 
Wholesome  Meat  Act  of  1967  on  In- 
dian   Reservations    

Dec.  21,  1972,  Application  of  Local  Building  Codes 
to  Indian  Trust  Property   


PUEBLOS 

Aug.  7,  1929, 

Feb.  20,  1935, 

Mar.  11,  1935, 
Mar.  14,  1935, 

Feb.  13,  1937, 

Apr.  23,  1938, 
May  14,  1938, 

Apr.  14,  1939, 
Aug.  9,  1939, 


M-25278,     52     L.D.     694,     Claims 
Wiithin  Indian  Pueblos — New  Mexico 

M-27512,    Irrigation    Charges — Pue- 
blos   Lands    

Right-of-Way  Application 


Pueblo  —  Awards      to      Non-Indian 
Claimants    

M-28869,  56  I.D.   79,  Eligibility  for 
Grazing  Privileges    

Pueblo    Lands — Taxability    


M-29797,  56  I.D.  308,  Taylor  Graz- 
ing Act  Licenses — Pueblos    

Santa  Clara  Pueblo  Land  Assignment 

M-29566,  Relation  of  Pueblos  to 
Their  Members,  the  Federal  Govern- 
ment, the  State,  and  Others 


Apr.  18,  1941,  Whether  Pueblo  With  Fee  Title  is 
Considered  Indian  Country  and  Un- 
der Federal  Criminal  Jurisdiction   . . 


Page 

1541 
1659 
1664 

1896 
1951 
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1986 

2021 
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222 

528 
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539 

725 
818 
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888 

913 

1043 
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RANCHERIAS  See  also  CALIFORNIA  INDIANS 

Jan.  12,  1937,     Tribal  Land — Mining  Lease — Power 

of   Council    714 

Apr.  26,  1939,  M-28958,  Licensing  Power  of  State 
Over  California  Rancheria  Dog 
Owners    891 

Aug.  1,  1960,      Rancheria  Act  of  August  18,  1958  .  .      1882 
RESERVATIONS  See  also  SURPLUS  LANDS 

Feb.  12,  1924,    Mineral    Leasing   Act    101 

June  17,  1924,    M-1 1380,  Chippewa— Enrollment   .  .         115 

June  14,  1930,  53  I.D.  128,  Creation  of  Indian  Res- 
ervations            250 

Sept.  16,  1931,  M-26667,  Walapai  (Hualapai)  In- 
dians Reservation  —  Santa  Pacific 
Railroad  Co.— Title  to  Land 275 

Mar.  1,  1934,     M-27671,     Yankton     Sioux     School 

Lands     390 

May  7,  1934,      M-27656   (Supp.),  Papago— Mineral 

Rights    392 

Sept.  17,  1934,  Temporary    Withdrawals    of    Surplus 

Trust  Lands    439 

Oct.  12,  1934,    Papago — Wheeler-Howard   Act    441 

Mar.  31,  1936,  M-28120,  Ownership  of  Island  with- 
in Ft.  Berthold  Reservation    616 

Oct.  29,  1936,  Colorado  River  Indian  Tribes  of 
Colorado  River  Reservation — Sur- 
render of  Rights  of  Exclusive  Occu- 
pancy             697 

Nov.  18,  1936,    Palm     Springs  —  Fees     Charged     to 

Tourists  for  Use  of  Facilities 700 

Jan.  12,  1937,    Tribal  Land — Mining   Lease — Power 

of  Council 714 

Feb,  19,  1938,    M-29616,    Red    Lake    Band—Ceded 

Land — Disposition    806 

June  15,  1938,    M-29798,   56    I.D.    330,    Restoration 

to  Tribal  Ownership — Ute  Lands   .  .        832 

July  1,  1938,       Indian  School  Land,  Right-of-Way   .        839 

May  31,  1939,  M-30256,  Continuation  of  Allot- 
ment Activities  at  Fort  Peck  Reser- 
vation— Rejection  of  IRA  Implica- 
tions             902 

Sept.  7,  1940,  M-30793,  Bureau  of  Reclamation— 
Payment  for  Improvements  on  Col- 
ville   Reservation    979 


Page 
RESERVATIONS   (cont.) 

Apr.  12,  1941,  Government  Construction  of  Fences 
Around  Private  Land  Not  Yet  Ac- 
quired for  Indians 1041 

July  30,  1941,  .Application  of  State  Income  Tax 
Laws  to  Indian  Employee  of  Federal 
Government     1061 

Sept.  23,  1941,  Taxation — Status  Authorizing  State 
and  Local  Taxation  of  Royalties  Re- 
ceived by  Indians  on  Executive  Or- 
der Reservations — New  Mexico  State 
Laws    1075 

Sept.  16,  1943,  M-33246,   Grant   of   Right-of-Way— 

Allotted  Indian  Lands 1223 

Dec.  29,  1945,  Judicial  and  Departmental  Construc- 
tion of  the  Words  "Indian  Reserva- 
tion"           1378 

June  11,  1946,  M-33821,  Ownership  of  the  Mineral 
Estate  in  the  Hopi  Executive  Order 
Reservation    1396 

Dec.  27,  1946,  M-34815,  Relocation  of  Indians  for 
Construction  of  Dam  in  North  Da- 
kota          1426 

Sept.  5,  1947,  M-34758,  Validity  of  Patents  Is- 
sued to  Northern  Cheyenne  Indians.       1467 

May  31,  1949,  M-36005,  Exchange  of  Navajo  Res- 
ervation  Lands  for   Public   Lands    ..       1513 

Feb.  12,  1954,    M-36200,     Colorado     River     Indian 

Reservation  Development    1630 

Feb.  21,  1956,  M-36181,  Ownership  of  Unallotted 
Lands  on  the  Tulaiip  Indian  Res- 
ervation in  the  State  of  Washington      1709 

Feb.  5,  1958,  M-36450,  65  I.D.  59,  Rights  of  In- 
dians in  the  Hoopa  Valley  Reserva- 
tion,   California    1814 

June  6,  1958,  Division  of  Great  Sioux  Reservation 
by  Statutes  and  Question  of  Tax 
Exemption    Extension   on    Allotments      1835 

July  9,  1958,  Legal  Status  of  Tuscarora  Reserva- 
tion, New  York  and  Federal  Respon- 
sibilities           1836 

May  14,  1963,  M-36652,  70  I.D.  166,  Oil  and  Gas 
Leasing  On  Lands  Withdrawn  by 
Executive  Order  for  Indian  Purposes 
in    Alaska    1921 

July  28,  1966,    M-36693,  73  I.D.  333,  Title  to  Lands 

Within  San  Carlos  Reservoir  Site   ..      1953 

Aug.  15,  1974,   Authority  of  Secretary  to  Determine 

Equitable  Title  to  Indian  Lands   .  .  .      2071 

Boundaries 

June  18,  1935,   Cherokee— Claims   to   Land    562 
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RESERVATIONS   (cont.) 

May  12,  1936,    Acoma  Reservation  Boundaries    .... 

May  19,  1936,    Jicarilla   Apache   Boundaries    

May  25,  1936,    Acoma    Boundaries    

May  29,  1936,  M-28525,  Boundary  of  San  Carlos 
Reservation   

June  28,  1940,  Mescalero  Reservation  —  Exclusion 
Claim  by  the  United  States  of  Cer- 
tain Lands  by  Executive  Order  .... 

Dec.  13,  1940,  M-30923,  Authority  of  Secretary  to 
Enter  Into  Agreement  With  Owners 
of  Land  Bordering  on  Big  Wind 
River,  Wyoming 

Apr.  15,  1955,  M-36275,  Title  to  Accretion  Lands 
Adjacent  to  Cocopah  Indian  Reser- 
vation,   Arizona    

Jan.  17,  1969,  M-36770,  Boundary  of  the  Salt 
River  Indian  Reservation,  Arizona    . 

Jan.  17,  1969,  Wesitern  Boundary  of  the  Colorado 
River  Indian  Reservation 

Mar.  13,  1970,  M-36802,  Boundaries  of  the  Ft. 
Berthold  Indian  Reservation  in  North 
Dakota     

Dec.  21,  1972,    M-36867,  Title  to  Accretion  Lands. 

June  3,  1974,  Reservation  Boundaries — Regulation 
of  Hunting  and  Fishing  —  Colville 
and   Spokane   Reservations    

Status 

June  6,  1924,  M-12498,  Exchange  of  Allotted 
Land — Flathead    

Sept.  23,  1932,  M-24173,  54  I.D.  71,  Sale  of  Tim- 
ber— Georgetown  Reservation,  Wash. 

Mar.  20,  1936,  Ft.  Belknap  Land  Purchase— Reor- 
ganization Act    

Sept.  15,  1936,  Colorado  River  Tribes — Constitution 

June  15,  1938,  M-29798,  56  I.D.  330,  Restoration 
to  Tribal  Ownership — Ute  Lands   .  . 

Feb.  12,  1941,  Creation  of  the  Hopi  Unit  Within 
the  Boundaries  of  the  Navajo  Reser- 
vation      

Jan.  11,  1956,  M-36324,  Proposed  Transfer  of 
School  Buildings  in  Alaska  to  Met- 
lakatla  Indian  Community 

Nov.  21,  1957,  M-36456,  65  I.D.  435,  Status  of 
Ozette  Reservation,   Washington    .  .  . 

Feb.  28,  1958,  Lands  Within  Ozette  Reservation — 
Return   to  Public  Domain    


Index 

Page  Page 

RESERVATIONS   (cont.) 

640  July  9,  1958,  Legal  Status  of  Tuscarora  Reserva- 
tion, New  York,  and  Federal  Respon- 
sibilities          1 836 

^'^'^          Feb.  18,  1969,    M-36456  (Supp.),  76  I.D.  14,  Status 
of    the    Ozette    Indian    Reservation, 
645  Washington     1988 

Feb.  18,  1969,     Status  of  Ozette  Indian  Reservation, 
Washington — (Supplement    to    Opin- 
951  ion  of  Same  Date)    1992 

Water   See   also   WATER   RIGHTS 

May  14,  1928,    M-24358,  Navigable  Waters— Exclu- 
101 1  sion — Quiieute    Reservation    202 

Apr.  19,  1937,    M-28978,    56    I.D.    110,    Reservation 

of  Waters — Alaska 744 

1663 

Aug.  22,  1941,    Regarding    Desiignation     of    Alaskan 

White    Mountain    Native    Village    as 

1977  Reserve  and  Inclusion  of  River  ....      1073 

Dec.  29,  1945,    M-34326,  Indian  Rights  in  Columbia 
2096  River   Reservoir    1362 

Feb.  1,  1964,       Water   Rights  in   Case  of   Non-Agri- 
cultural Lease — Colorado  River  Res- 
2009  ervation      1930 

^^^°         RESTRICTED   FUNDS   See  also   TRIBAL 
FUNDS 

„„^„  Mar.  3,  1921,      M-2655,  Five  Civilized  Tribes— Con- 

iXl'il  irr.  •  IT.-  111.  r.1 

trol    of   Restricted    Funds   After   Sale 

of    Restricted    Lands    7 

Jan.  24,  1923,     49  L.D.  414,  Status  of  Property  Pur- 
chased With  Indian  Trust  Funds  ...  86 
111 

Jan.  23,  1925,     M-13807,  Creek— Descent  of   Lands       139 

333  May  4,  1929,      M-25107,  Osage  Restricted  Funds    .        213 

June  26,  1929,    M-25258,  Creation  of  Trusts  by  Re- 
613  stricted    Indians    218 

670  Aug.  11,1930,    M-26067,   53    I.D.    157,   Restrictions 

Upon  Lands  and  Funds — Five  Tribes        257 

832  Oct.  14,  1931,    M-26731,    Osage    Funds  —  Federal 

Supervision    285 

Aug.  6,  1934,      M-27788,  Osage— Attorney's  Fee    .  .        421 
1032 

Sept.  12,  1934,   Disbursement  of  Funds    437 

Aug.  12,  1935,    M-28125,    Personnel    Employment— 
1 701  Indian  Trusts   574 

Apr.  23,  1936,    M-28029,      Disposition      of      Osage 
1805  Trust  Funds    632 

Apr.  28,  1936,    M-28256,  Use  of  Trust  Funds— An- 
1820  nuity  Policies    638 


Index 


Page 
RESTRICTED  FUNDS  (cont.) 

Oct.  5,  1936,      Restricted  Land  Use — Lake  Superior 

Chippewa     684 

Apr.  12,  1940,  Osage — Taxability  of  Lands — Fed- 
eral Statutes    95 1 

Jan.  24,  1941,  M-30604,  Proceeds  From  Investment 
of  Restricted  Funds — Individual  En- 
titlement          1022 

Oct.  20,  1942,  M-31897,  Authority  of  Superintend- 
ent for  Five  Civilized  Tribes — Dis- 
position of  Restricted  Indian  Moneys      1171 

May  26,  1944,  Restricted  Land  —  Sale  of  Non- 
Indian — Proceeds  for  Purchase  of 
Tribal  Trust  Land 1274 

Oct.  6,  1944,  ImpMJundment  of  Automobiles  Pur- 
chased With  Resitricted  Funds  When 
Driver   Is   Intoxicated    1301 

Nov.  2,  1959,      Restricted     Funds— The     Estate     of 

Taylor  Greenleaf   1864 

RESTRICTED   LANDS   See  also   INDIAN 
LANDS 

June  2,  1926,      M-19190,  Certificate  of  Competency 

— Osage     152 

Dec.  28,  1926,    M-206I2,   Sioux   Benefits    171 

Apr.  12,  1927,    M-22121,  Unlawful  Timber  Cutting 

—Choctaw    192 

Aug.  11,1930,    M-26067,   53    I.D.    157,   Restrictions 

Upon  Lands  and  Funds — Five  Tribes        257 

Sept.  4,  1931,     M-26673,  53  I.D.  471,  Tax  Exempt 

Selections — Five  Civilized  Tribes   .  .  .        273 

Mar.  14,  1934,  M-27554,   54   I.D.    382,   Restrictions 

Applicable  to  Five  Tribes 398 

Apr.  9,  1935,      M-27939,    Trust    Period— Extension 

— Mission    Indians    545 

June  4,  1935,  Five  Tribes — Oil  Leasing  Regula- 
tions             559 

Sept.  20,  1935,  Cherokee— Distribution  of  Oil  Roy- 
alties            578 

Oct.  30,  1936,    Restricted  Lands — Security  for  Loans       697 

July  30,  1953,     M-36175,  Inclusion  of  Indian  Lands 

in  State  Irrigation  Districts 1612 

July  16,  1956,  Leasing  of  Restricted  Lands  Belong- 
ing to  Indians  of  the  Five  Civilized 
Tribes  for  Farming  and  Grazing  Pur- 
poses          1 739 

Mar.  11,  1958,  Authority  of  Competent  Crow  In- 
dians to  Lease  the  Lands  of  Their 
Adopted   Children    1828 
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RESTRICTED  LANDS  (cont.) 

Dec.  28,  1960,  M-36608,  67  I.D.  452,  Status  of  U.S. 
Savings  Bonds--Estate  of  Deceased 
Choctaw  Indian    1894 

Feb.  17,  1965,  M-36671,  72  I.D.  83,  Lease  of  Re- 
stricted Land — Federal  Sujjervision 
Over  Rentals  Payable  Directly  to 
Lessor    1947 

Dec.  21,  1972,    Application  of  Local  Building  Codes 

to  Indian  Trust  Property 2052 

Alienation 

Aug.  5,  1934,      M-27700,  54  I.D.  555,  Alienation  of 

Chippewa   Allotted    Land    419 

Aug.  6,  1934,      M-27788,  Osage— Attorney's  Fee    ..        421 

Aug.  17,  1934,  M-27776,  54  ID.  584,  Devise  of  Re- 
stricted Lands 427 

Aug.  21,  1934,    Quapaw — Mineral    Lease    428 

Aug.  28,  1934,    Kiowa-    Sale  of  Land  by  Minor   ...        435 

Sept.  6,  1934,  Restrictions  on  Alienation  —  Ease- 
ments           436 
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June  II,  1945,  County  Personal  Property  Taxes — 
Immunity  of  Severed  Crops  From 
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Feb.  6,  1941,  M-31064,  Authority  for  Sale  of  Tim- 
ber— Unallotted   Lands    
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and   Later  Reinstated    


Index  2187 

Page  Page 

TIMBER  (com.) 

Mar.  4,  1948,     M-35028,   Indian  Delegation   Act  of 
1952                                       1946  —  Possessory     Rights     Within 
Tongass     National     Forest  —  Extin- 
guishment   of    Indian    Title    by    Ces- 
'^^^  sion  Treaty 1485 

July  31,  1951,    M-36092,    Red    Lake    Sawmill    Fund 
— Use     for    Defraying    Expenses     of 
2^'^  Sale  of  Little  Pine  Island  Timber   .  .      1551 

Apr.  2,  1953,      M-36162,  Proposed  Transfer  of  Au- 
thority   From    Secretary    to    State    of 
■"  Texas   —   Administration   of   Timber 

Resources     1604 

-^^^  May  10,  1957,  M-36444,  Sale  of  Klamath  Indian 
Timber  Subject  to  Sustained-Yield 
Management  Covenant   2095 

445 

Contracts 
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dians Upon  Their  Reservations   ....      1113 

July  2,  1946,       Maps     of     Lands     Relinquished     by 
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Texas  —  Adminisit  ration  of  Timber 
Resources    

July  3,  1953,  Resolution  of  Fort  Peck  Executive 
Board  Increasing  Salaries — Limited 
by   Federal   Statute    
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dians in  the  Hoopa  Valley  Reserva- 
tion,   California    1814 

Nov.  20,  1958,  M-36515,  65  I.D.  483,  Separability 
of  Tribal  Organizations  Organized 
Under  Sees.   16  and  1 7  of  the  IRA   .      1846 

Aug.  1,  1967,  M-36709,  Eligibility  of  Indian 
Tribes  to  Participate  in  Land  and 
Water  Conservation  Fund  Program   .       1969 

Sept.  21,  1967,  Whether  Indian  Tribes  are  "Public 
Units"  Within  the  Meaning  of  the 
Laws  Governing  the  Federal  Deposit 
Insurance    Corporation    1971 

Feb.  18,  1969,  M-36456  (Supp.),  76  I.D.  14,  Status 
of    the    Ozetjte    Indian     Reservation, 


Apr.  15,  1938,  Power  of  Indian  Groups  Organized 
Under  IRA  But  Not  as  Historical 
Tribe    813 

Apr.  22,  1938,  Oklahoma  Indian  Welfare  Act— Co- 
operative   Association     814 

May  14,  1938,  M-29797,  56  I.D.  308,  Taylor  Graz- 
ing Act  Licenses — Pueblos   820 

May  14,  1938,  Tribal  Council— Delegation  of  Power  826 

Nov.  18,  1938,  Tribal    Power— Inheritance    860 

Dec.  22,  1938,  Tribal  Permit  for  Ranger  Station   ..  865 

Dec.  22,  1938,  Chattel   Mortgage   Forms    866 

Feb.  17,  1939,  Rosebud  Sioux  Tax  Ordinance 873 

Dec.  26,  1939,  Tule  River  Council  Permission  to 
California  Forestry  Division  to  Con- 
struct Fire  Protection  Road  Across 
Reservation     938 

July  10,  1940,  M-30849,  Lower  Brule  Sioux— Au- 
thority to  Borrow  Funds  for  Devel- 
opment and  Operation  of  a  Power 
Plant    965 

Nov.  21,  1942,  M-31724,  Colville  Reservation— Au- 
thority for  Land  Conveyance  Plan 
Which  Would  Ve»t  Limited  Rights 
of  Alienation  and  Descent   1178 

May  11,  1945,  Power  of  Indian  Tribe  to  Delegate 
Legislative  Authority  to  a  Subordi- 
nate Agency  of  the  Tribe    1321 


TRIBES  (cont.) 

May  20,  1948,  M-35040,  Regulation  of  Traders  on 
the  Navajo  Indian  Reservation    .... 

Apr.  23,  1956,  M-36342,  Power  of  Tribal  Govern- 
ments ■ —  Interpretation  of  Constitu- 
tion      

Oct.  5,  1956,  M-36380,  Interpretation  of  the  Act 
of  August  3,  1956,  70  Stat.  982,  Re- 
lating to  the  Management  of  the 
Red  Lake  Indian  Forest  and  Sawmill 
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June  17,  1924, 

M-11380,    Chippewa— Enrollment    . 

115 
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Oct.  25,  1934, 

55   I.D.   14,  Powers  of  Indian  Tribes 

445 

Dec.  17,  1935, 

Navajo — Distribution    of    Unallotted 
Property    

589 

Feb. 

3, 

1971 

Nov.  6,  1956,  Drilling  of  a  Well  on  the  San  Carlos 
Reservation  for  Municipal  Use  in 
the  City  of  Globe,  Arizona 1761 

Mar.  3,  1958,  M-36448,  Sale  Tax— Three  Affili- 
ated Tribes  of  the  Ft.  Berthold  Res- 
ervation            1821 

Membership  in  Confederated  Salish 
and  Kootenai  Tribes  of  the  Flathead 
Reservation      1848 

M-36803,  Authority  of  the  BIA  to 
Transfer  to  Tribe  the  Direction  of 
Federal    Employees     2012 

Feb.  3,  1971,  M-36815,  Applicability  of  the  Li- 
quor Laws  of  the  State  of  Montana 
on  the  Rocky  Boy's  Reservation    .  .  .      2026 

June  15,  1971,  M-36803  (Supp.),  Tribal  Direction 
of  Federal  Employees — Explanation 
of   Term    "Delegation"    2037 

Ternxination 

May  20,  1955,  M-36284,  62  I.D.  186,  Klamath  Ter- 
minal Legislation    1667 

Aug.  2,  1955,  M-36300,  Legal  Obligations  of  the 
Federal  Government  on  Menominee 
Roads     1687 

Sept.  6,  1955,  M-36304,  Determination  of  Full- 
Blood  Membership  of  the  Ute  Tribe 
for  Purpose  of  Participation  in  De- 
velopment   Program     1690 

Sept.  12,  1955,  Disqualification  of  Certain  Klamath 
Indians  to  Inherit — EfTective  Date 
of   Repeal    1693 

Sept.  21,  1955,  M-36305,  Transfer  of  Minor  Full- 
Bloods  to  the  Mixed-Blood  Roll  Un- 
der Section  4  of  the  Act  of  August 
27,    1954    1693 

Oct.  21,  1955,  Transfer  of  Unrestricted  Control 
Over  Lands  Held  in  Trust  by  the 
United  States  for  Minor  and  De- 
ceased Members  of  the  Klamath 
Tribe    1695 
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TRIBES  (cont.) 


Nov.  17,  1955,  M-36307,  Lease  of  Klamath  Tribal 
Land  Which  Extends  Beyond  the 
Date  Fixed  by  Congress  for  the  Ter- 
mination of  Federal  Supervision  and 
Control    1696 


Mar.  26,  1956,  M-36337,  Klamath  Termination 
Act  as  Applied  to  Tribal  Indebted- 
ness of  Withdrawing  Members    .... 

Apr.  30,  1956,  Probate  and  Administrajtion  of  Es- 
tate of  Deceased  Indians  in  State 
Courts  Under  Klamath  Termination 
Act — Question   of   Limitations    

May  29,  1956,  M-36338,  63  I.D.  147,  Authority  for 
Continued  Approval  of  Timber  Sales 
on    Klamath    Reservation    

Sept.  17,  1956,  M-36369,  Effect  of  Terminal  Legis- 
lation Upon  Revocable  Rights-of- 
Way  and  Other  Encumbrances  on 
Indian   Lands    

May  10,  1957,  M-36444,  Sale  of  Klamath  Indian 
Timber  Subject  to  Sustained — Yield 
Management  Covenant    

Sept.  9,  1958,  Designation  of  Klamath  Marsh  as 
Required  by  Act  of  Aug.  23,   1958   . 

Oct.  28,  1958,  M-36536,  Scope  of  Secretarial  Des- 
ignation of  the  Klamath  Marsh  .... 

.\ug.  1,  1960,      Rancheria  Act  of  August  18,   1958    . 

May  18,  1962,  Withdrawing  Members  of  the  Kla- 
math Tribe    

TRUST  FUNDS  See  RESTRICTED   FUNDS; 
TRIBAL  FUNDS 

TRUST  LANDS  See  ALLOTMENTS;   INDIAN 
RESTRICTED  LANDS 

TRUST  PATENTS  See  also  ALLOTMENTS 

July  14,  1921,  M-5379,  Fee  Title— Expiration  of 
Trust    Period    
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Oct.  29,  1921, 


M-6083,    Devise    of    Indian    Land- 
Allottee's   Will    


Apr.  27,  1922,  M-5379,  M-5702,  Trust  Allotment 
— Expiration     

Apr.  24,  1925,    M-14233,    Flathead— Enrollment    .  . 

Dec.  28,  1926,    M-20612,  Sioux  Benefits 

Nov.  25,  1932,  M-27239,  54  L.D.  90,  Indian- 
Owned  Land  Within  Irrigation  Proj- 
ects      

Dec.  22,  1934,    Fort  Belknap— Allotment    


Jan.  4,  1937,       M-28811,    56    I.D.    48,    Osage    Tax 
Exemption     
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TRUST  PATENTS  (cont.) 

Aug.  14,  1937,    Sales— Heirship    Lands    

Jan.  5,  1938,       Trust  Land — Crop  Mortgages 


Aug.  27,  1940,  Conveyance  of  Inherited  Trust  Land 
to  a  Tribe  Not  Under  the  Indian  Re- 
organization   Act    

Oct.  31,  1941,  Proposed  Executive  Order  Extending 
Trust  Periods  of  Indian  Land    
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July  30,  1953,    M-36175,  Inclusion  of  Indian  Lands 

in  State  Irrigation  Districts   1612 

Dec.  22,  1955,    M-36320,  Taxation  of  Lands  Under 

Cheyenne  River  Act   1699 

Nov.  29,  1962,    M-36644,    69    I.D.    203,    Leasing    of 

Crow  Indian  Land 1907 


TRUST  RELATION 

Oct.  21,  1938,     Palm    Spring— Leases 
Aug.  9,  1939 


M-29566,  Relation  of  Pueblos  to 
Their  Members,  the  Federal  Govern- 
ment, the  State,  and  Others 


858 


913 


July  9,  1940,  Whether  or  Not  Lands  Purchased 
by  the  U.S.  for  Indian  Schools  and 
Hospitals  Constitute  an  "Indian  Res- 
ervation" or  "Indian  Country"    ....        964 

Apr.  2,  1947,  M-34899,  Applicability  of  Oklahoma 
Community  Property  Act  to  Re- 
stricted Indian  Property 1445 

Oct.  7,  1947,  M-34987,  Proposed  Legislation  Au- 
thorizing Sale  of  Wyandotte  Indian 
Burial  Ground  in  Kansas  City, 
Kansas     1471 

May  11,  1959,    M-36563,    66    I.D.    212,   Disposal   of 

Lots  in  Saxman,  Alaska    1857 

Sept.  24,  1971,  M-36860,  Non-Availability  of  Confi- 
dential Agreement  of  Indian  Tribe 
Under  Public   Information  Act   ....      2038 


VOTING  See  also  TRIBAL  GOVERNMENT 

Oct.  25,  1934,    55  I.D.   14,  Powers  of  Indian  Tribes 
Aug.  13,  1937,    Suffrage  —  Discrimination     Against 


Indians 


Jan.  26,  1938,     M-29596,  Right  of  Franchise— State 
Law      


445 


777 


799 


June  8,  1956,  M-36346,  Blackfeet  Tribal  Consti- 
tution— Eligibility  of  Voters 1732 

June  20,  1956,  M-36350,  63  I.D.  188,  Proposed 
Election  —  Amendment  to  Tribal 
Constitution    1 735 
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VOTING  (com.) 


June  22,  1956,  Right  to  Vote  by  Absentee  Ballot  in 
Tribal  Elections — Salaries  of  Tribal 
Officials   1737 

Nov.  9,  1971,  M-36840,  The  Eighteen-Year-Old 
Vote  Amendment  of  U.S.  Constitu- 
tion as  Applied  to  Tribes 2041 


W 

WARDSHIP 

Feb.  24,  1932,     M-26915,    53    I.D.    593,    Status    of 

Alaska  Natives    303 

Aug.  4,  1932,      M-27145,    Land    Purchase  —  Pueblo 

Indians    324 

June  5,  1933,  54  I.D.  218,  Taxability  of  Electric 
Power  Generated  on  Menominee 
Reservation   350 

July  22,  1933,    M-27369,    54    I.D.    260,    Investment 

of  Osage  Funds    352 

Mar.  25,  1936,  Kiowa  Crop   Mortgages    614 

Apr.  22,  1936,    Applicability   of    the    Social    Security 

Act  to  the  Indians 624 

May  14,  1938,  M-29797,  56  I.D.  308,  Taylor  Graz- 
ing Act  Licenses — Pueblos   820 

Oct.  4,  1938,      M-29961,     Rights-of.Way  —  Eastern 

Cherokee      853 

WATER  RIGHTS  See  also  IRRIGATION  AND 
RECLAMATION 

May  12,  1925,    M-15849,    Extent    of    Indian    Water 

Rights    143 

Feb.  16,  1927,    M-10068,     Spokane    Reservation   — 

Water  Rights    1 84 

June  7,  1929,      M-25214,    Confederated    Yakimas— 

Water  Rights    215 

July  3,  1930,       M-26034,     Power     of     Secretary  — 

Water    Charges    254 

Mar.  18,  1931,  53  I.D.  328,  Division  of  Waters  of 
.^htanurn  Creek,  Washington,  Be- 
tween Yakima  Indians  and  White 
Landowners     265 

July  25,  1932,  M-27124,  Irrigation  —  Noncon- 
senters  —  Entitlement  to  Deferred 
Charges    318 

Feb.  19,  1933,     San     Carlos    —    Priority     in     Water 

Rights    344 

Apr.  19,  1937,    M-28978,   56    I.D.    110,   Reservation 

of  Waters — Alaska 744 


Page 
WATER  RIGHTS   (cent.) 

June  2,  1937,      M-29232,    Land    and    Water    Right 

Exchanges — California     760 

Aug.  16,  1949,  M-36012,  Use  of  Coastal  Waters 
Contiguous  to  Indian  Reservation  in 
Alaska      1515 

Sept.  10,  1953,  M-36164,  Applicability  to  Indian 
Lands  of  Arizona  Law  Regulating 
Withdrawal  of  Ground  Water 1618 

Oct.  25,  1954,  Water  Rights  on  Flathead  Reserva- 
tion          1652 

Aug.  19,  1955,  M-36289,  Wafer  Rights  for  Indian 
Allotments  on  Ceded  Lands  and  Pub- 
lic  Domain    1688 

Mar.  16,  1956,  M-36334,  Water  Rights  of  Bishop, 
Big  Pine  and  Long  Pine  Reservation, 
California    1718 

Mar.  14,  1958,  Water  Rights  of  Non-Indian  Pur- 
chasers of  Klamath  Indian  Reserva- 
tion  Lands    1829 

Aug.  15,  1958,    Water  Rights  on  Yakima  Reservation      1837 

Nov.  14,  1960,    Water    Rights — Uintah    and    Ouray 

Reservation — Interest  of  U.S 1892 

Feb.  1,  1964,  Water  Rights  in  Case  of  Non-Agri- 
cultural Lease — Colorado  River  Res- 
ervation           1930 

May  10,  1965,  U.S.  Reservation  of  Water  Rights 
for  Indians  and  Entitlement  to  Bene- 
fit From  Easements  for  Proposed 
Irrigation  Pipeline  —  Lower  Brule 
Sioux    1949 

Dec.  10,  1969,  M-36799,  76  I.D.  357,  Upper  Colo- 
rado River  Basin — Restriction  on 
Use  of  Upper  Basin  Water  in 
.Arizona    2006 

Jan.  21,  1971,  Use  of  Colorado  River  Water  on 
Lands  Determined  to  be  Within  the 
Colorado  River  Indian  Reservation   .      2020 

Aug.  9,  1972,      Irrigation  and  Reclamation    2046 

WHEELER-HOWARD    ACT    See    INDIAN 
REORGANIZATION  ACT 

WILLS  &   ESTATES  See  also  DESCENT  AND 
DISTRIBUTION 

Aug.  5,  1934,      M-27700,  54  I.D.  555,  Alienation  of 

Chippewa   Allotted   Land    419 

Oct.  25,  1934,     55   I.D.    14,  Powers  of  Indian  Tribes        445 

Jan.  22,  1935,     M-27843,  Settlement  of  Estate 513 

Apr.  8,  1937,  Estate  of  Jackson  Barnett — Claim- 
ants            737 


2194 


WILLS  &  ESTATES   (cont.) 

Aug.  30,  1938,    Probate  of  Restricted  Personalty   .  .  . 

June  14,  1943,  Conflict  Between  Heirs  at  Law  and 
Devisee  Under  Will  —  Applicability 
of  Soldiers'  and  Sailors'  Relief  Act  .  . 

Apr.  5,  1944,  M-33597,  Statutory  Construction — 
Osage  Indians — Decedent's  Estate   .  . 

May  2,  1944,  M-33615,  Distribution  of  Proceeds 
of  Sale  of  Tacoma  Hospital  Site — 
Estate  of  Puyallup  Indian    

Sept.  6,  1945,  M-33564,  Osage  Headrights— Non- 
Resident  Decedent  —  Ancillary  Ad- 
ministration      

Nov.  12,  1946,    Inheritance — Distribution   of   Estate. 

Feb.  13,  1947,  M-34857,  Approval  of  Will  of  De- 
ceased Osage  Indian    

July  26,  1950,  M-36037,  Duties  of  Hearing  Ex- 
aminers in  Exainination  of  Inheri- 
tances -  -  Administrative  Procedure 
Act     

Dec.  18,  1953,  M-36186,  Probate  of  Estates  of 
Canadian    Indians    

Jan.  4,  1955,  Applicability  of  Alaskan  Territorial 
Law  to  Natives  Dying  Testate  or 
Intestate     

Apr.  30,  1956,  Probate  and  Administration  of  Estate 
of  Deceased  Indians  in  State  Courts 
Under  Klamath  Termination  Act — 
Question  of   Limitations    

July  5,  1956,  Distribution  of  Restricted  Estates 
of  Deceased  Members  of  the  Five 
Civilized  Tribes  Not  Exceeding  $500 

Dec.  23,  1957,  Deceased  Kickapoo  of  Mexican  Na- 
tionality Whose  Estate  Consists  of 
an  Interest  in  an  Oklahoma  Re- 
stricted Allotment    

Apr.  11,  1960,  Probate  of  Restricted  Funds  in  State 
Courts      

May  31,  1963,  Authority  of  Secretary  to  Probate 
Estate  of  Deceased  Peoria  Indian 
After  Passage  of  Peoria  Termina- 
tion Act  of   1956   
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WILLS  &  ESTATES    (cont.) 

850  May  8,  1969,  Jurisdiction  of  South  Dakota  Over 
Certain  Personal  Property  in  Estate 
of  Yankton  Sioux  Indian    1995 

Approval  of  wills 

.„._           Aug.  25,  1933,    Osage     Allotments — Secretarial     Au- 
thority in  Approval  of  Wills    364 

Jan.  17,  1935,     Chippewa— Approval   of   Will    507 

1266          Nov.  29,  1939,    Osage — Discretionary   Power  of   Sec- 
retary  in   Will   Approval    935 

Mar.  3,  1941,      Approval    of    Will    Written    in     the 

J  347  Sioux    Language    and    Not    Formally 

Witnessed    1037 

1409 

Feb.  11,  1944,     M-33441,    Pres.idential    Approval    of 

Allottee's  Will — Removal   of  Restric- 

J437  tions  Against  Alienation  of  Land    .  .      1242 

May  26,  1953,    M-36166,     Will     Approval  —  Undue 

Influence — Osage      1606 

1530  Claims 

Feb.  6,  1951,       M-36066,    Farmers    Home    Adminis- 
tration   Claim    and    Whether    Claims 
of  U.S.  are  Subject  to  Limitations  .  .      1538 
June  2,  1952,      M-36121,      State      Social      Security 
Claims     Against     Restricted     Indian 
iciio  Estates     1579 

Devise  of  restricted  land 

Oct.  29,  1921,    M-6083,    Devise    of    Indian    Land— 
J726  Allottee's    Will    21 

Nov.  22,  1921,  M-5805,  Crow -- Additional  Allot- 
ments— Disposition     25 

1738  Sept.  30,  1922,   Osage—Restricted    Property— Rights  66 

Mar.  11,  1939,   Estate  of  Mary  Big  Elk    882 

June  20,  1940,  Re  Claims  of  the  Farm  Security  Ad- 
ministration Against  the  Estates  of 
Deceased   Indian   Borrowers    960 

Jan.  13,  1958,     M-36495,   Devolution  of  Real   Prop- 
1876  erty — Interpretation    of   Yakima   Act 

of  August  9,   1946   1811 

June  5,  1959,      Question    of    Authority    of    Depart- 
ment   to    Probate    Estate    Devised    to 
1925  Canadian    National    1859 
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